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IX.  Statutory  Praviaions,  6o. 
X.  CoiiBtnictlve  Trusts;  Divlaioft,  6a. 
XI.  Conatructive  Trusts  of  the  First 
Clasa— Actual  Fraud,  6i. 
I.  Censlructive     Traits    from  a 
Wrongful   Appropriation  or 
Conversion      Into      Anotktr 
Form    of   Ike     Property   of 
Another,  6l. 
3,  Conilructivt     Trusts   from   a 
Conveyance    or     Devise   Ob- 
tained by  Fraud,  63. 

3.  Constructive       Trusts      from 

Fraudulent  Representations 
of  Purchfiser  that  He  It 
Purekasing for  Another,  66. 

4.  Constructive       Trusts      from 

Keeping  Back  ValuabU  In- 
formatton,  69. 
Xn.  Constructive  Trusts  of  the 
Second  Ctaas  —  Presumptive 
Fraud,  70. 
t.  Constructive  Trusts  from  tie 
Acquisition   of  Trust    Prop- 


erty iy  a  Purchaser  teilh  a 
Noticr  or  a  yo/unteer,  70. 
1.  Constructive  Trusts  from  Iko 
Wrongful  Acguishion  of 
Trust  Property  by  a  Trustee 
or  Other  Fiduciary,  73. 
(i)  Persons  to  Whom  lie   RuU 

E»tends,j^. 
(a)  Biection—Evidence,  78. 
(3)   Irustet  Mating  Profit  out 
of  the  Trust  Estate,  78, 
XIII.  Constructive     Trusts     of     the 
Third  CUbb — Without  Fraud, 
J9- 


dent  or  Mistake, 
3.  Constructive  Trusts  from  the 
Reneival  of  Leases  by  One  in 
a  Confidential  Relation  to 
Another,  80. 

XIV.  Constructive  Trusts — Evidence, 

84. 

XV.  Limitation  and  Laches,  84. 


■*.*  i.':9znHRAMiriaip*,'Bzvj(pioa.i-rJ[nplied  trusts  are  such  as  arise 
by  operaliorl  trf  flrafevj  ftf^tX4pur)iose  of  carrying  out  the  presumed 
intention  of  the  parties,  or  wftfcoVf  regard  to  the  intention  of  the 
parties,  for  the  purpose  of  asserting  rights  of  parties  or  of  frustrat- 
ing fraud ;  they  include  the  two  classes  of  trusts,  known  as  result- 
ing and  constructive  trusts.'     In  some  States  they  have  been 


I.  Bispham's  Eq.  C4th  ed.),  p.  iiS; 
I  Poraeroy'a  Eq.,  p.  136,  }  155;  Story's 
Eq.  Jur.  (13th  ed.),  4  980,  vol.  2,  p. 
iSi;  Bouvier's  Law  Diet.,  tit.  Trusts; 
BurrilL'B     Law     Diet.,     tit.     Implied 

This  definition  certainly  has  the 
■weight  of  authority  in  its  fjvor, 
although  Lewin  and  Perry  give  a  dif- 
ferent meaning.  The  former  says 
(LewinonTruBts,ch. 8,42,1):  "When- 
ever a  person  having  a  power  of  diepo- 
eition  over  property  manifests  anv 
intention  with  respect  to  it  in  favor  of 
Another,  thecourt  .  .  .  will  execute 
that  intention  through  the  medium 
of  •  trust,  however  informal  the  lan- 
guage in  which  it  happens  to  be  ex- 
pressed." And  in  ch.  8,  f  2, 2,  he  further 
says:  ''A  frequent  case  of  implied  trusts 
arises  where  a  testator  employs  words 
precatory  or  recommendatory  or  ex- 
pressing a  belief."  To  the  saiiie  effect 
see  Perry  on  Trusts  (srd  ed.),  5  m, 
vol.  1,  p.  III.  This  description  X*  fol- 
lowed by  Rapalje  Si  Lawrence's  Law 
Diet.,  but  the  latter  authority  seems  to 
include  also  under  the  head  of  implied 
trusts,  resulting  and  constnictivo  tm-t*. 


The  Student's  Pocket  Law  Lexicon 
takes  the  same  view.  See  also  Ab- 
bott's Law  Diet.,  at.  Constructive 
Trusts.  Snell  gives  the  following 
classification  of  trusts:  "Trusts  maybe 
classified  under  three  heads:  express 
trusts,  implied  trusts  and  constructive 
trusU  .  .  .  Trusts  implied  and  con- 
structive are  frequently  confounded,  or 
at  least  clashed  together,  and  it  is  not 
always  easy  to  draw  the  line  between 
them."      This    autlior    uses     implied 

equivalent  to  resulting  trusts.  3o  also. 
Brown's  Law  Diet.,  tit.  Trusts. 

But,  as  formerly  stated,  the  weight 
of  authority  is  against  this  definition 
and  classilication.  Of  classing  trusts, 
which  arise  from  precatory  words,  etc., 
under  implied  trusts,  Pomcroy  says: 
"There  Is  another  kind  which  are  some- 
times but  very  improperly  called  im- 
plied trusts;  namely,  where  a  party  by 
a  written  instrument,  deed  or  will,  has 
Intended  to  create  a  trust  for  some  spe- 
cific object,  and  hag  used  language 
showing  that  intent,  but  the  language 
he  has  employed  does  not  in  express 
terms  declare  and  create  the  trusts,  so 
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the  court  in  deciding  upon  the  effect  of  of  right  and  permanency.  Even  if  the 
the  instrument,  is  obliged  «o  construe  or  tniBt  relation  is  not  whollj  wrongful, 
interpret  the  words  in  order  that  they  resulting  from  fraud  or  other  unconsci- 
may  amount  to  a  declaration  of  the  entlous  act,  still  a  certain  antagoniam 
truKt  The  most  familiar  illustration  U  between  the  ceilni  g»e  trust  and  the 
that  of  a  trust  arising  from  mere  preca-  trustee  is  involved  in  the  very  existence 
tory  words  In  a  deed  or  will.  These  of  the  trust;  and  instead  of  the  idea  of 
trusts  have  no  relation  whatever  to  permanence,  the  substantial  right  of  the 
those  which  arise  by.  implication  of  beneficiary  is  that  the  trust  should  be 
law.  They  are  in  every  respect  express  ended  by  a  conveyance  of  the  legal 
trusts,  either  active  or  passive;  they  title  to  himself.  AH  trusts  by  operation 
only  differ  in  form  from  ordinary  of  law  consist,  therefore,  in  a  separation 
cKpresa  trusts  from  a  certain  incom-  of  the  legal  and  equitable  estates,  one 
pleleness  or  vagueness  of  the  language  person  holding  the  legal  title  for  the 
usu'd  to  create  or  declare  them,  so  that  benefit  of  the  equitable  owner,  who  is 
:i  court  is  forced  to  interpret  this  regarded  in  equity  as  the  real  owner, 
language.  When  interpreted  it  be-  and  who  is  entitled  to  be  clothed  with 
tomes  in  everv  sense  an  express  the  legal  title  by  a  conveyance."  2 
declaration  of  the  trust.  To  include  Pomeroy's  Eq,  Jur.  603. 
these  instances  among  Implied  trusts  is  To  the  same  effect  Story  says:  "Pass- 
to  violate  every  principle  of  true  classi-  ing  from  these  more  general  considera- 
tication  and  to  introducean  unnecessary  tions  in  regard  to  trusts  .  .  .  we  may 
■  confusion  into  the  subject.  All  true  next  proceed  to  examine  them  under  the 
implied  trusts  differ  from  express  trusts  heads,  into  which  they  are  usually  di- 
notonly  In themannerof  their  creation,  vidcd,  of  express  trusts  and  implied 
but  also  in  their  essential  features  and  trusts,  the  latter  comprehending  alt 
qualities,  i  Pomeroy  Eq.  jur.,  4  135,  those  trusts  which  are  called  construct- 
p.  137  n.  The  same  author  further  ive  and  resultine  trusts.  Express 
says  (Pom.  Eq.  Jur.,  4  loio,  vol.  2,  p.  trusts  are  those  which  are  created  by 
J74n);  "Tlieae  trusts  (1.  «.,  trusts  In-  the  direct  and  positive  acts  ofthe  par- 
rerred  by  a  construction  of  deeds,  preca-  ties  by  some  writing,  deed  or  will.  Not 
tory  words,  etc.)  are  in  no  sense  im-  that  in  those  cases  the  language  of  the 
plied,  if  the  word  is  used,  as  it  only  can  instrument  need  point  out  the  verv 
be  properly,  in  opposition  to  express,  nature,  character  and  limitations  of  the 
They  are  a  species  of  express  trusts,  trusts  indirect  terms,  i>4(Viii»iiv«rfrtj; 
;ind  not  a  class  distinct  from  for  it  is  sufiieient  that  the  intention  to 
I'Xpress  trusts.  They  differ  from  create  it  can  be  fairly  collected  upon 
ull  other  express  trusts  only  in  degree  the  faceof  the  instrument  from theterras 
and  not  in  kind.  In  every  instance  of  used,  and  the  trust  can  be  drawn,  as  it 
express  trusts  the  court  must  see  an  were  ex  viiceribun  verborum.  Implied 
intention  to  convey  or  to  hold  trusts  are  those  which  are  deduclUe 
the  property  in  trust  for  some  from  the  nature  of  the  transaction  as  a 
purpose,  and  its  intention  must  be  matter  of  clear  intention,  although  not 
shown  by  the  language  used;  in  one  found  in  the  words  of  the  parties;  or 
instance  the  language  la  strict  and  tech-  which  are  superinduced  upon  the  trans- 
nical.  In  another  it  Is  not  so  technical  action  by  operation  of  law,  as  a  matter 
but  the  meaning  is  equally  plain.  In  of  equity,  independent  of  the  particular 
the  present  instance  there  is  no  such  intention  of  the  parties."  Story's  Eq. 
striking  language  used  to  show  that  Jur.,  (13th  ed.),  §  gSo,  vol.  a,  p.  382. 
intention,  and  the  intention  is  gathered  See,  also.  Brown  v.  Cherrv,  .<l6  Barb, 
from  the  whole  instrument  or  from  the  (N.  Y.)  6^;  Wharton's  Liw  Lex.,  tit 
nature  of  the  dispositions.  The  term  Implied  Trlsts;  Stimson's  Law 
'implied'  should  be  confined  exclu-  Glossary,  tits.  Trusts,  Implied 
sively  to  " ' — '-   ...1.1-1-    .-•—-   i...     -n n ^ .1.      , 

The  distinction  between  express  a  ... 

implied  trusts  is  thus  given:  "A   broad  ingly  this  title  v 

■distinction  separates  all  express  trusts  structive  and  resulting  trusts^    The  so 

from  those  which  arise  by  operation  of  called  implied   trusts  arising  from  the 

law.     In   the    former    class    the    trust  construction  of  wills,   deeds,  etc.,  from 

relation  is  rightful  and  permanent.     In  precatory   words,  etc.,  will   be   treated 

the   tatter  there   is   no    such    element  under  the  title  TRtsTs. 


those  trusts   which  arise   by     Trusts,  Resultin 

.  Trusts;  Adams' 

of  law   and  are  opposed  to     Doct.of  Eq.  (7th  An 

.ed.),p.i7. 

■usts."                                                    Civil  Code   Cal., 

4   52:7   calls   these 
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called  "  involuntary  trusts."* 

n.  REnn.Tar&  Txhctb — DeflnitioiL — Resulting  trusts  are  trusts^ 
raised  by  implication  or  construction  of  law,  and  presumed  to  ex- 
ist from  the  supposed  intention  of  the  parties  and  the  nature  of 
the  transaction  * 

m.  ConTKTTCnvz  TSinn — Deflnittgn, — Constructive  trusts  are 
such  as  are  raised  by  equity  for  the  purpose  of  working  out 
rights  and  justice,  where  there  was  no  intention  of  the  party  to 

create  such  a  relation  and  often  directly  contrary  to  the  intention 
of  the  one  holding  a  legal  title.' 

IV.  SnuLinra  Tkuitb — -Biviiion. — Resulting  trusts  may  arise 
in  several  ways,  and  may  conveniently  be  treated  under  the  four 

1.   CWl   Code   California   {1880),   4  but  merely  for  the  purpow  of  assenlnK 

jai7;  Civil  Code  Dakota  (Swlser's    ed.  rights  of  parties,  orof  fruBtrating  fraud. 

1884),  %  ugo.     And  see  proposed  Civil  BUpham   Eq.  (^th   ed.),  ilS.     See  also 

Code  N.  Y.,  4  1169.  Perry     on     Trusts     (ird   ed.),   h    166; 

t.  Bouvler's  Law  Diet.;  Pomeroji's  Bouvier's  Law  Diet.;  Rapalje  &  Law- 
Eq.  Jur.,  tj  155,  vol.  I,  p.  137  and  rence's  Law  Diet.,  tit.  Constructive 
notes;  Story's  Eq.  Jur.  (13th  ed,),  I)  Trusts;  Wliarton's  Law  Lex.,  tit. 
1195;  Bispham's  Eq.  (4  ed.),  118;  Stu-  Constructive  Trusts;  Student's 
dent's  Pocket  Law  Lei.,  tit.  Resulting  Pocket  Law  Lei.,  tit.  Constri;ctive 
Trusts;  Wharton's  Law  Lex.,  lit.  Trusts;  Abbott's  Law  Diet.,  lit  Con- 
Resulting  Trusts;  Rapalje  &  Law-  structivk  Trusts.  The  scope  of 
rence's  Law  Diet.;  Stlmsan's  Law  these  trusts  is  thus  given  by  Bouvier 
Gloss.,  tit  Resulting  Trusts.  (Law     Diet.,    tit.    Trusts):     "Under 

Burrill    restricts     the    meaning      of  these   branches   of  trusts   it   has   been 

resulting  trusts,  defining  them  as  fol-  said  that 'wherever  one  person  is  placed 

lows:  "A  resulting  trust  is  one  raised  in  such  a  relation  to  another  by  the  act 

by   Implication   for  the   benefit   of   the  or  consent  of  that' other,  or  the  act  of  a 

party    granting    an     estate.       Various  third  person,  or  the  law,  thathe  becomes 

kinds  of  trusts   are   ranked   under   this  interested  for  him  or  with   him  in  any 

head  In  the  books,  such  as  trusts  raised  subiect  of  property  or  business  he  is 

by  implication  for  the  beneiil  of  a  per-  prohibited  from  acquiring  rights  in  the 

son  who  advances  the   purchase  money  subject  antagonistic  to  the  person  with 

of  an  estate,  etc.,  but  these  are  rather  whose  interest  he  lias  become  ossocia- 

implied   than  resulting  trusts  properly  ted.'      Note  by    Harb,  j.,   to   1    Ldg. 

•o  called,  the  term  resulUng  in  strictness  Cas.  Eq.  62. 

importing  a  going  back  or  reverting  of  "The  rule  as  to  such  trusts  applies  not 

an  estate  to  the  party   from  whom  it  only  to  persons  standing  in  direct  fidu- 

proceeded."       Burrill's  Law    Diet,,     tit.  clary    position    toward   others,   such  as 

Resultinr  Trusts.       But  the  weight  trustees,    attorneys,    etc,   but     also  to 

of  authority  is  clearly  against  him.  See  those  who  occupy  any  position  out  of 

preceding  note  and   authorities   previ-  which  a  similar  duty  ought  in  equity 

ously  cited.  and   good  morals   to  arise;  as  against 

In  Keller  v.  Kunkel,  46  Md.  569,  a  partners,  tenants  in  common,  morl- 
dilTerent  but  equally  restricted  deiini-  gagees."  In  this  connection,  see  Burks 
tion  was  adopted,  namely ;  "That  which  t>.  Burks,  7  Bait.  (Tenn.)  ^^. 
arises  when  one  person  buys  an  estate  The  only  dissenting  authority  on  this 
and  pays  the  purchase  money  but  takes  subject  is  Burrill,  \vno  says  that  "A 
the  deed  under  the  name  of  another  constructive  trust  is  one  raised  by  con- 
person,  then  a  trust  results  by  construe-  struction  of  law,  or  arises  by  operation 
tion  in  favor  of  the  person  who  pays  of  law,  as  distinguished  from  an  express 
the  purchase  money."  trust;  a  trust  implied  or  Inferred  from 

1.  Pomeroy's    Eq.    Jur.,  ^   155,  vol.  circumstances,  otherwise  called  an  im- 

I,   p.   137.      Bispham   says   that   these  plied  trust  and  sometimes  a  resulting. 

trusts   exist  purely  by  construction  of  trust.     But     the   distinction   Is   mainlj- 

law,   without   any   actual  or   supposed  one  of  terminology."       Burrili's   Law 

intention  that  a  tnist  should  be  created,  Diet.,  tit  Constructive  Trusts. 
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following  heads:  (l)  where  the  purchaser  of  an  estate  pays  the 
purchase  money,  and  takes  title  in  the  name  of  a  third  person ;  (2) 
where  a  person  standing  in  a  fiduciary  relation  uses  fiduciary  funds 
to  purchase  property,  and  takes  the  titie  in  his  own  name ;  (3) 
where  an  estate  is  conveyed  upon  trusts  which  fail,  either  in 
whole  or  in  part,  or  are  not  declared,  or  are  illegal ;  (4)  where  a 
<:onveyance  is  made  without  consideration,  and  it  appears  from 
the  circumstances  that  the  grantee  was  not  intended  to  take 
beneficially.* 

T.  ExsDLTnre  Tbitstb  or  tee  Fntsi  Class — Title  ia  One,  Pv- 
«haae  Honey  Paid  by  Another. — In  all  cases  where  the  purchase 
money  of  an  estate  is  paid  by  one  person  and  the  title  is  taken 
in  the  name  of  a  third  party,  that  third  party  being  a  stranger, 
the  party  taking  the  title  holds  it  in  trust  for  him  who  pays  the 
purchase  money.  The  reason  of  this  doctrine,  which  is  well  set- 
tled in  England  and  a  great  majority  of  the  United  States,  is  that 
the  man  who  pays  the  purchase  money  is  supposed  to  become 
or  intends  to  become  the  owner  of  the  property,  and  the  bene- 
ficial title  follows  that  supposed  intention  * 

1.   BUpham'B  Eq.(4thed.)ii8;i  Per-  where  a  purchase  U  made  by  a  tnietee 

Ty  on  Trusts  {yA  ed.)  137.     The  latter  with  trust  monej;  (8)  where  a  purchase 

author  gives  five   clasees,  but  the^  may  of  real   e&tate  is  made  by  a  partner  in 

be  reduced  to  the  four  mentioned  in  the  his  own  name   with  partnership  funds; 

text.  In  Lloj'd  u,  Spillett,  Lord  Chan-  (9)  where   a   renewal  of  a  lease  is  ob- 

CELLOR.    Hardwicks    Said  that  a  re-  talned   by    a    trustee    or  other  person, 

suiting    trust  arising    hy    operation  of  standing   in    a  fiduciarj'  relation;  (10) 

law  existed:     (i)  When   an  estate  was  wtiere  purchases  are  made  of  outstand- 

purchased   in  the  name  of  one  person,  ing  claims  upon  an  estate  by  tnisteesor 

and   the  consideration   came  from  an-  some  of  the  tenants  thereof,  connected 

other.     (2}   When  a  trust  was  declared  by  privity  of  estate  with  others  having 

only   as  to  part,  and  nothing  was  said  an   interest   therein;  (11)  where   fraud 

as  to  the  residue,  that  residue  remaining  has   been   committed   in   obtaining  the 

undisposed  of,    remained  to  the  heir  at  conveyance;  (il)  where  a  purchase  has 

law,   and   he   observed  that  he  did  not  been  made  without  a  satisfaction  of  the 

know  of  any  other   instances  except  in  purchase   money   to   the    vendor;  (13) 

cases  of  fraud.  where  a  joint  purehase  has  been  made 

See  also  3  Lomax  Dig.  200;  Whar-  by  several,  and  payments  of  the  pur- 
ton's  Law  Lexicon,  tit.  REsi;i,TiMa  chase  money  to  the  vendor  tuis  been 
Trusts,  and  Brown's  Law  Diet.,  tie.  made  beyond  their  proportion. 
Trusts.  The  first  of  these  authorities  This  enumeration,  somewhat  con- 
^onsidcrs  resultins  trusts  as  arising  {1)  densed,  is  followed  by  Wharton  and 
out  of  the  equitable  conversion  of  land  Brown.  See  supra.  For  trusts  under 
Into  money,  or  money  into  land;  (1)  the  first  of  these  classea  see  tit. 
where  an  estate  is  purchased  in  the  Ecujitable  Conversion  and  Re- 
name of  one  person,  and  the  considera-  conversion.  Those  under  (2)  and 
tion  is  paid  by  another;  (t)  where  O3}  belong  to  the  first  division  in  the 
there  Is  a  conveyance  of  land  without  text;  (7)  (8)  (9)  and  (10)  to  the  sec- 
.any  consideratian  or  '  declaration  of  ond;  (4)  (5)  and  (6)  to  the  third,  and 
uses;  (4)  where  a  conveyance  of  land  (3)  and  {lil  to  the  fourth.  For<ll), 
is  made  in  trust  as  to  part,  and  the  con-  see  tit.  Frald. 

veyance  is  silent  as  to   the   residue;  (5)  3.  Bngluid. — Over i'.  Dyer,  2  Cox 92; 

where  a  conveyance  is  made  upon  such  s.  c,  i  Ldg.  Gas.  6q.  (White  &  Tudor, 

trusts  as  shall  be  appointed,  and  there  4th   Am.  ed.)   314;    WUIIe  v.  Willis,  3 

isdefault  of  appointment;  (6)  where  a  Atk.71;  Crop   v.   Norton,  3   Atk.  75; 

conveyance  is    made   upon   particular  Lloyd  v.  Spillett,  2   Atk.  150;  Rider  v. 

trusts  which   fail   of  takingeffect;  (7}  Kidder.io Ves.J^.36o;£x/arli«Hougb- 
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of  tk«  nnt  OlM, 


Vernon,  i   P.  Wms.  549;  Woodmmi  v 
--         -    -  -     flag    „.  GrovCH  V 

Groves,  3  Y.  &  J.  170;   Lade  r.  Lade,  1 


Morrel,  Freem.   Ch,  ( 


Wits.  31;  Wray  v.  Steele 
3S8;  Lever  v.  Andrews,  7  Bro.  P.  C. 
1S8;  Withers  v.  Withers,  A mb.  151; 
Pranicerd  v.  Prankerd,  i  S.  &  S.  i; 
Howe  V.  Howe,  i  Vem.  415. 

Unltad  BtatM  Ooorta.— Powell  v. 
Monson  etC,  Mfg. Co., 3  Mason  (U.S. 
C.  C.)  363;  Olcotl  V.  Bvnum,  17  Wall. 
(U.  S.)  «■ 

AUbMUft.— Foster  v.  Trustees,  3  Ala. 

£1;  Anderson  T>.  Jones,  10   Ala.  401; 
iple  V.  McCollum,  27  Ala.  461;  Bates 
V.  Kelly,  80  Ala.  y2. 

— McGuire    v.   Runsejr,   9 


OalUaraU. — Osborn  e 


Jenkins  v.  Frink,  30  Cal.  j86;  Wilson 
V.  Castro,  31  Cal.  420;  Case  v.  Cod- 
ding, 38  Cal.  191;  Wormouth  o.  John- 
son, 58  Cal.  6»i;  Ward  v.  Ward  (Cal.), 
14  Pac.  Rep.  604. 

Oolondo. — Lipscomb  V.  Nichols,  6 
Colo.  390. 

Delkwar*. — Morgan  v.  Newells,  3 
Harr.  (Del.)  214. 

Q«orgla, — Murphy  v.  Peabody,  63 
Ga.  513-,  Kirkpatnck  v.  Davidson,  1 
Kelly  (Ga.)  197. 

""' — ■-  — Prevo  V.  Wattere,  s  111.  3j; 


Brown,  14  111.  300;  Nichols  v.  Thorn- 
ton, 16  III.  113;  Bruce  V.  Roney,  18  111. 
617;  Latham  i>.  Henderson,  47  111.  185; 
Kane  County  v.  Herrington,  <o  III. 
133;  Mathls  V.  Stufflebeam,  94  111.  481; 
Scheerer  v.  Scheerer,  109  111.  11:  Don- 
Un  V.  Bradley,  119  111.  413. 

iKdluia. — Elliot     V.    Armstrong,     3 
Blackf.  (Ind.)  t98;  Jennlson  v.  Graves, 


166;  Hampson  v.  Fait,  64  Ind.  3S3. 

lova. — McLennan  v.  SulUvao,  13 
Iowa  521. 

Kanwi. — Reynolds   v.  Reynolds,   30 

KentnokF.— Perrr  v.  Head,  i  A.  K. 
Marsh.  (Ky.)  47;  Stark  f.  Cannady,  3 
Lltt.  (Ky.)  399;  Chaplin  v.  McAfee,  3 
J.  J.  Marah.  (Ky.)  513;  Letcher*.  Letch- 
er, 4  J.  J.  Marsh.  (Ky.)  590;  Doyle  v. 
Sleeper,  i  Dana  (Ky.)  531. 


ImMxuk. — Hall  v.  Sprigg,  7  Mar, 
La.  343. 

■alaa.— Buck  v.  Pike,  11  Me.  9; 
Baker  V.  Vining,  30  Me.  lai;  s.  c,  50 
Am.  Dec.  617;  KcUey  v.  Jenness,  50- 
Me.  4ss;  Lawry  v.  Spauldmg,  73  Me. 


479; 

Ch.  330;  F arringer  v.  Ramsey,   _    

365;  Insurance  Co.  v.  Deal,  i3  Md.  36; 
s.  c,  79  Am.  Dec.  673;  BankTi.  Snively, 
33  Md.  253;  Keller  v.  Kunkel,  46  Md. 


Root  o.  Blake,  14 
Pick.  (Mass.)  271;  Peabody  v.  Tarbell, 
~  Cush.  (Mass.)  336;  Llvermore  IT.  Ald- 


dall  V.   Mann,   11   Allen  (M 
Blodgett   V.   Ilildreth,   loi   Maw.  464; 
Sherburne  !>.  Morse,  132  Mass.  469. 

WnnMata..— Irvine  it.  Marshall,  7 
Minn.  286. 

But  see  infra,  p.  60,  note  i. 

KUHaiiptd.  —  Powell  v.  Powell,  i 
Freem.  Ch.  (Miss.)  134;  Runnells  v. 
Jackson,  1  How.  (Misa.)  358;  Mahorner 
v.  Harrison,   3i  Miss.  (13   Sm.   &   M.) 

S;  Leiper  V.  Hoffman,  36  Miss.  615; 
arvey  ».  Ledbetter,  4i8  Miss.  95;  Mc- 
Carroll  v.  Alexander,  48  Miss.  128; 
Brooks  V.  Shelton,  54  Miss.  353;  Robin- 
son K.  Leflore,  ^9  Miss,  i^;  Bratton 
V.  Rogers,  62  Miss.  381. 

KliKrarl.~Paul  v.  Choteau,  14  Mo. 
580;  Rankin  v.  Harper,  33  Mo.  579; 
Eddy  V.  Baldwin,  33  Mo.  5&;  Kelly  v. 
Johnson,  38  Mo.  349;  Baumgartner  v. 
Gueesfield,  3S  Mo.  36;  Johnson  v. 
Q^srles,  46  Mo.  433. 

ITevada.— Frederick  v.  Haas,  5  Nev. 
3S9;  Boakowitz  v.  Davis,  12  Nev.  446.   ' 

ITew  Bampahln, — Page  v.  Page,  S 
N.  H.  187;  Lyford  v.  Thurston,  16  N. 
H.  3m;  Dow  V.  Jewell,  18  N.  H. 
340;  Pembroke  v.  Allenstown,  31  N. 
H.  107;  Tibbetts  v.  Tilton,  31  N.  H. 
273;  Hall  V.  Young,  37  N.  H.  134; 
Hopkinson  ti.  Dumas,  42  N.  H.  296. 

Msw  Jerwy.— DePeyster  v.  Gould,  j 
Gr.  Ch.  <N.J.)474;  Howell  f.  Howell, 
15  N.  J.  Eq.  (3  McCart.)  7s;  Stratton 
■o.  Dialogue,  16  N.  J.  Eq.  (i  C.  E. 
Green)  70;  Johnson  f.  Dougherty,  :8- 
N.J.  Eq.  (3  C.  E.  Green)  447;  Cutter 
V.  Tuttle,  ig  N.  J.  Eq.  (4  C.  E.  Green} 
.ii49;  Van  Syckle  v.  Kline,  34  N.  J.  Eq- 
333;  Mershon  v.  Duer,  40N.  J.  Eq.333; 
Plaul  1:  Plant,  (N.J.  May  16,  1888)  1:: 
Cent.  Rep.  239. 
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Sew  Xort— Jackton  v.   Sternbera,   i     84  W.  Vo.  199;   Smilh  v.  Patton,  1 
John».  Cae.  N.  Y.  t«;   Boyd   v.    Mc-     Va.  541. 


I  Johns.  Ch.  (N.  Y.)  (82;   Boti-         WUooailn.— Rogan  -u.  Walker,  1  Wi«. 
lora  *.  Burr,  a  Johns.  Ch.  (N.  Y.)  405;     s^?- 
Steere  v.  Steere,  j  Johns.  Ch.  (N.  Y.)         "The   clear   result  of  all   the   case*. 


;  White  V.  Carpenter,!  Paige  Ch.  (N.  without  a  single  excepUon,  is  that  the 
Y.)  318;  Partridge  v.  Havens,  10  Paige  trust  of  a  legal  estate,  whether  freehold, 
Ch.  (N.  Y.)  618;   Jackson  w.  Malsdorf,    copyhold  or  leaseholdj  whether  taken 


II  Johns,  (N.  Y.)  gi;  Jackson  i'.  Milla,  In  the  names  of  the  purchaser  and 
1%  Johns.  (N.  Y\J  463;  Jackson  v.  others  jointly,  or  In  the  names  of  other* 
Morse,  i5  Johns.  (N.  Y,)  197;  Forsythe     without  that  of  the  purchaser;  wliether 


7.  Clark,  3  Wend.  (N.  Y.)  637;  Guthrie  in  one  name  or  several;  whether  jointly 
V.  Gardner,  19  Wend.  (N.  Y.)  414;  or  successive,  results  to  the  man  who 
Gomez  V.  Bank,  4  Sandf.  Sup.  Ct.  advances  the  purchase  money.  This  is 
(N.  Y.)  T06;  Brown  u.  Cheney,  59  a  general  proposition  supported  by  all 
Barb.  (N.  Y.)  638;  Union  College  v.  the  cases,  and  there  is  nothing  to  con- 
Wheeler,  59  Barb.  (N.  Y.)  585;  Louns-  tradict  it."  Per  Lord  Cnisr  Baron 
bury  ir.  PurdT,  18N.  Y.  51s;  McCart-  EVRB,  in  Dyer  f.  Dyer,  I  Cox  9a;  s.c^ 
ney  ti.  Bostwick,  31  N.  Y.  S3;  Robbins  i  Ldg.  Cas.  in  Eq.  (White  &  Tudor, 
r.  Robbins,  89  N.  Y.  251.  4th  Am.   ed.)  314.     This   ianguare  is 

Horth  aareUua. — Henderson  v.  Hoke,  adopted  by  most  if  not  all  of  Uie  Tead- 

I  Dev.  &  Bat.  Eq.  (N.  Car.)  119;  Cun-  Ing    tent    writers.       Story's    Eq.    Jur. 

ningham  v.  Bell,  83  N.  Car.  328.  (13th  ed.),  ^    i30t;  Blspham's  Eq.  C4th 

Ohio. — Creed   v.  Lancaster   Bank,  i  ed.),  p,   1 19;    I    Pomeroy'*   Eq.  Jur.,  p. 

Ohio   St.   1;   Williams  I/.  Van  Tuyl,  1  610;  i  Perry  on  Tr.  138;    1    Lewin  on 

Ohio  St.  336;   McGovern   v.  Knox,  11  Tr.  (itt  Am.  ed.)  163. 

Ohio  St.  547.  Accordingly   it   has   been   keld  that 

PetuwylTMilB. — Stewart  «.  Brown,  3  where  parties  managing  another's  bust* 

S.  &  R.(Pa,)  461 ;  Jackman  v.  Ringland,  ness,  take  a  lease  at  his  desire,  and  pay 

4  W.  &   S,  (Pa,)   149;    Lloyd  v.   Car-  rent  under  It  with  his  funds,  a  reault- 

ter,  17  Pa.  St.  216;   Strimpfler  f.  Rob-  ing  trust  arises   In   favor  of  his  estate, 

erts,  18  Pa.  St.  183;   Lynch  v.  Coxe,  33  after  his  decease,  and   nominal   lessees 

Pa.  St.  165;  Beck  v.  Graybill,  38  Pa.SL  will  be  restrained  from  transferring  the 

66;   Brock   v.   Savage,  31    Pa.  St.  410;  lease   to   the   prejudice   of   the  estate. 

Edwards   v.  Edwards,  39  Pa.  St.  369;  Plautv.  Plaut   (N.  i-),  n  Cent.   Rep. 

WilHard  V.  Wllliard,  56  Pa.  St.  119;  339^ 

Nixon's  Appeal, 63  Pa.  St. 379;  Bickels  So,  where    A,    having    bought    the 

Appeal,  86  Pa.  St,  20i.  property   at    the   instance  of    B,   and 

South  OaToUna. — Dillard   v.  Crocker,  given  bonds  for  the  purchase  money, 

Speer's  Ch.  [S.  Car.)  20;   Williams  v.  allowed   B   to   occupy,  and   the   latter 

Hollinga worth,  1  Strobh.  (S.  Car,)  Eq,  paid   part  of  the  purchase   price  from 

103;  s.  c.,  47  Am.  Dec.  527;  Garrett  v.  the  proceeds  of  crops,and  it  was  shown 

Garrett,   l   Strobh.    Eq.   (S.  Car.)  96;  that  A  Intended  to  convey  to  B  when 

McGulre  f.  McGowen,  4  Des.  (S.Car.)  the   purchase   money   was   fiilly   paid. 

491;  Wittev.  Wolfe,  t6  (S.  Car.)  256.  Held,  there   was   a   resulting   trust   in 

TeniMMM. — Smitheal     v.     Gray,     1  favor  of  B,  and  that  a  mortgage  of  the 

Humph.  (Tenn.)  401;  Ensley  v.  Ballen-  property  executed   by  him  would  bind 

tine,  4   Humph.  (Tenn,)   233;   Gass  v.  it,  subject  to  the  right  of  A  to  have  the 

Gass,   I    Helsk.    (Tenn.)  613;   Click  v.  balance  of  the   purchase  money  paid. 

Click.  1  Heisk.  (Tenn.)  607;   Burks  v.  Wltte  v,  Wolfe.  16  S.  Car.  256. 

Burks,  7  Baxt  (Tenn.)  353.  So,  where  it  appeared  that  defendant 

Texaa. — Tarpley    v.    Poage,  2    Tei.  had      purchased     certain    lands    with 

139:    Long    V.    Steiger,    8    Tex.    460;  money  furnished   for   that  purpose  by 

Obertheir  n.  Strand,  33  Tex.  532;  Burns  plaintiff's  intestate,  and   had  held   the 

:'.  Ross  (Tex.,  Oct.   23,  1888),  9  S.  W.  lands  as  trustee  for   the   latter  during 

Rep,  468.  his  life,  il  was  error  to  dismiss  the  bill 

Vwmoiit.— Pinney  v.  Fellows,  15  Vt.  to  declare  a  resulting  trust  in  plaintiff's 

S^s;  Dewey  v.  Long,  35  Vt.  564;  Clark  favor.     Reynolds  v.  Sumner,  (111.,  Jan. 

i.  Clark,  43  VL  685.  19,  1888),  14  N,  E.  Rep,  661. 

Virginia. — Bank  of  U.  S.  v.  Carring-  A,  the  purchaser,  to  raise  the   pur- 

lon,  7   Leigh  (Va.)   j66;   Law  v.  Law,  chase    money,  got   B   to    become    his 

7*i  \'a.  527.  surety  on   his   note,  and  therewith  ob- 

TMt  VtrKiiila. — Weinrich    :'.   Woll'.  talned   the   money   from   a  bank,   and 
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1.  Wlut  HeoeMUy  to  EiUbUih. — In  order  to  establish  a  result- 
ing trust  of  this  class,  it  is  necessaiy  that  the  person  paying  the 
purchase  money  should  have  actually  paid  it  as  his  own/  as  part 
of  the  original  transaction,* 

paid  it   to  tlie  owner  of  the  land,  who,  land.     Held,  that   A   wu  Klzed  u  to 

at  the  request  of  A,  coaveycA  it  to  B  one-half  of  the  land   In  trust   for  R'* 

■■  indemnltj  for  hb  suretj-ihlp.     Held,  cliild,  who  was  entitled  to  b  conve^tace 

that  a  trust   resuited   In   favor  of  A.  upon   paj'ment  of  one-half  of  ttie  pur- 

Bratton  v.  Rogers,  63  Miss.  3S1.  chase    money    and    taxes   paid  b;  A. 

Asuretj  on  a  note  upon  which  iudg-  Rejnalda  v.  Reynolds,  30  Kan.  91. 

ment  had    been   recovered,   purchased  Defendant  in  ejectment   claimed  that 

and  paid  for  the   iand   of  hie   principal  the   consideration    for    plaintiff's  pur- 

at    an    execution    sale;    but    doubting  chase  was  paid   by  defendant  and  her 

whether  it  was  lawful  for  him  to  bid  at  husband,  and   that   the   conveyance  to 

said  sale,  he  had  the  sheriff  issue  the  plaintiff,  absolute  In  form,  was  In   fact 

certiiicate    of     purchase     to     another,  made  in  trust  for  defendant's  husband. 

Htld,  tliat  he  had  a  resulting  trust  in  Held,  that  as  against  the  plaintiff's   ab- 

the  land.     Mathis  v.  StufflebMm,  94  III.  solute  conveyance,  the  statute  of  uses 

481.  aiKl   trusts    would  not   permit   such   a 

Where  one  man  pays  the  purchase  trust,  arising  merely   from  payment  of 

money  to  the  State,  and  he  and  those  consideration,  to  be  asserted.  Campbell 

claiming  under  him  have  the  lands  as-  v.  Campbell  (Wis.),  3;  N.  W.  Rep.  743. 

setsed,  pay  the  taxes  and  exercise  acta  And   this  trust  was   ie^if  to  arise  even 

of  control   and  ownership  over  them;  where   the  person  paying  the  purchase 

patents   taken   out   by  the   party   who  money   was   a   slave.     Leiper  v.  Hoff- 

made  the  application  will  enure  to  the  man,  36  Miss.  615. 

benefit  of  him  who  paid   the  purchase  It  has   also  been  Aefi/ to  extend   to   a 

money,  although  more  than  twenty-one  ship,     Bx  farte     Houghton,   17   Ves. 

Curs  iiave  elapsed  since  the  patent  251;  to  a  lease,  Crop  u.  Norton,  3  Atk. 
sued.  Brock  -a.  Savage,  31  Pa.  St.  410.  7;;  to  slaves.  Long  v.  Stelger,  8  Tex. 
Where  a  married  woman  paid  the  460. 
consideration  money  for  the  convey-  I.  See  in/ra,  V.,  1{  3  and  3  and  notes, 
ance  of  land  which  was,  without  her  Kendall  -a.  Mann,  11  Allen  (Mass.)ij; 
knowledge  or  consent,  deeded  to  her  Davisti.  Wetherill,  11  Allen  (Mass.)  19; 
brother  in  his  own  name  without  any  PInnock  v.  Clough,  16  Vt.  500;  Steere 
declaration  of  a  trust,  kM,  that  a  v.  Steere,  5  Johns.  Ch.  (N.  Y.)  i.  Ac- 
trust  resulted  for  her  l>enef1t,  though  cordingly  it  has  been  held  that  a  surety 
<he  had  consented  to  a  conveyance  who  pays  the  purchase  money  upon  the 
which  would  have  vested  the  whole  default  of  his  principal,  takes  no  in- 
estate  in  herself,  and  proved  ineffectual  terest  In  the  land.  Gee  v.  Gee,  33  Miss, 
as  a  trust.      Lounsbury  v.   Purdy,   18  190. 

N.  Y.  sij.  And  where  a   decedent   had  paid  off 

Where    it    was    clearly    established  sn  equitable  mortgage  on  certain  land 

that    a    father     purchased    land    with  and  directed  the  mortgagee  to  deed  it  to 

money  belonging  to   hia  children,  fur-  a  third  person,  who  obtained  a  convey- 

nUhed  for  the  purpose   by  their  guar-  ance  of  the  legal   title   from  the  owner, 

dian,  the  court  relused   to  subject  the  It  was  ii«Af  that  as  the  decedent  had  not 

land  to   the  judgment  of  a  prior  cred-  actually  paid   the  purchase  money,  but 

i tor  of  the  father.     Robinsonii.  Robin-  only  removed   an  incumbrance  on   the 

son,  11  Iowa  437.  land,  there  could  be   no  resulting  trust 

R  bought  a  tract  of  school  land  from  thereof  in  favor  of  his  heirs.     Boyer  v. 

the  State,  made  improvements,  paid  the  Fioury(Ga.,Jan.3o,i888),sS.E.Rep.63. 

purchase  money  instalments  up  to  the  The  payment  must  be  actual.     It  IS 

time  of  his  death,  four  years  afterwards,  not  sufficient  that  security   should   be 

when   he   was   in   default   for   a  years'  given.     Dillard  v.  Crocker,  Spear's  Ch. 

taxes.     He  left  a   widow  and  an  mfant  (S.  Car.)  30. 

child.    The  widow  assigned  the  certifi-  I.  Hunt».Friedman,63CaL5io;Mill- 

<:8te  of  purchase   to   A,  who  paid  the  ard  v.  Hathaway,  37  Cat  119;  Cross'* 

balance  of  the  purchase  money,  and  re-  Appeal,  97  Pa,  St.  471 ;    Perry  v.  Mc- 

«etved  from  the  State  the  patent  for  the  Henry,  13  111.  337. 
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at  or  before  the  time  of  the  conveyance.* 

%.  What  Coniidftratioii  Will  Saite.— It  is  not,  however,  necessary 
that  the  consideration  to  raise  such  a  resulting  trust  should  be 
money  ;*  but  if  the  consideration  moves  from  the  cestui  que  trust, 
a  trust  will  be  declared  in  his  favor,  whether  that  consideration  be 
money,*  services,* 


Therefore  it  is  impossible  to  rtdse  a 
reniltlng  trust  so  as  to  divest  the  legal 
■estate,  hy  the  application  of  the  funds 
of  a  third  person,  whether  he  is  a  prin- 
cipal or  a  ceilui  que  trmat,  to  SBtisfy 
the  unpaid  purchase  monej.  Coles  v. 
Allen,  6f  Ala.  98;  Aleiiander  i/.  Tains, 
13  111.  Z3ij  Sale  u,  McLean,  29  Ark. 
6ia;  Buck  u.  Pike,  n  Me.g;  McCarroll 
V.  Alexander,  48  Miss.  118;  Kelly  v. 
Johns<in,a8Mo.24g:  Watson  ii. Thomp- 
son. 1 3  R.  1.  466. 

1.  Kendall  v.  Mann,  11  Allen  (Mass.) 
15;  Davisv.  Wetherill,  11  Allen  (Mass.) 
iq;  Bailey  v.  Hemenway,  (Mass.)  6  N. 
E.  Rep.  6:3;  Boskowltz  v.  Davis,  13 
Nev.  446;  Olcott  V.  Bynum,  17  Wall. 
<U.  S.)  44;  Lehman  ir.  Lewis,  (a  Ala. 
129;  Foster  v.  Tniltees,  3  Ala.  301; 
OuVal  V.  Marshall,  30  Ark.  230;  Wal- 


Appeal  (Pa.).  8  Atl.  Rep.  .106; 
roas's  Appeal,  97  Pa.  St.  471;  Beecher 
.  WHson   (Va.,   April   26,  1888),  6  S. 


Rep.  209;  Alexander  v.  Tama,  13 
lu.  Jll;  Westcrfield  t.  Kimmer,  82 
Ind.  365;  Roberts  v.  Ware,  40  Cal.  634; 
Mahomer  v.  Harrison,  21  Miss.  (13 
Sm,  &  M.)  53;  Cutler  v.  Tuttle,  19  N. 
J-  Eq-  S49- 

And  this  rule  applies,  even  under  the 
JVnir  I'lW*  statute  of  trusts.  Niveru. 
Crane,  98  N.  Y.  40. 

In  Penitsylvauia  it  has  been  said  in 
several  cases  that  a  resulting  trust  can 
only  arise  at  the  inception  of  title, 
either  through  the  payment  of  the  pur- 
chase money  by  which  it  is  obtained, 
or  through  fraud  in  its  acquisition. 
Bamet  v.  Dougherty,  32  Pa.  St.  yji\ 
Kellum  V.  Smith,  33  Pa.  SL  i;8;  Blck- 
el's  Appeal,  86  Pa.  St.  iOi,\  Cross's 
Appeal,  ^  Pa.  SL  471.  The  latter 
pari  of  this  statement  is  inaccurate,  as 
I  resulting  trust,  properly  speaking, 
never  arises  from  fraud. 

It  has  been  said,  however,  that  the 
payments,  which,  In  order  to  raise  a 
resulting  trust,  must  l>e  made  at  the  time 
of  the  purchase,  are  so  made.  If  made 
after  the  agreement,  but  before  the  exe- 
cution of  the   conveyance.     T 


not  result  to  a  person  whose  funds  have 
been  applied  in  payment  for  land,  sub- 
sequently to  the  purchase  unless  the 
funds  were  so  applied  under  an  agree- 
•ment  made  at  the  time  of  the  purchase. 
And  see  Brooks  v.  Shelton,  54  Miss.  353. 
Compare  Blodgett  v.  Hildreth,  103 
Mass.  484,  where  WsLLS,  J.,  said: 
"The  enact  time  and  form  in  which  the 
consideration  was  rendered,  are  Imma- 
terial, provided  tbey  were  In  pursuance 
of  the  contract  of  purchase.  He  who 
purchases  at  the  time  and  pays  after- 
wards, Is  as  much  a  purchaser  as  if  he 
had  bought  for  cash.' 

3.  Bispham  Eq.  (4th  Am.  ed.),  132* 
note  to  Dyer  ti.  Dyer,  I  Ldg.  Gas.  Eq. 
(White  &  Tudor,  4th  Am.  ed.)  341. 
The  principle  is  fully  stated  by  Shbp- 
LKY,  C.  J.,  in  Dwinel  v.  Veazie,36  Me. 
500.  He  says  (see  p.  511) :  "The 
principle  upon  which  one  person  is  re- 
garded as  holding  estates  for  another 
by  a  resulting  trust  is,  that  the  other 
has  paid  for  the  estate  so  conveyed.  It 
is  not  material  in  what  manner  pay- 
ment was  made  to  the  grantor.  It  is 
sufficient  that  it  was  made  In  such 
manner  as  to  induce  him  to  convey." 
And  see  Bibb  v.  Hunter,  79  Ala.  351; 
Shaffer  ».  Fetty  (W.  Va..  Nov.  1^87), 
4  S.  E.  Rep-  278,  283. 

S.   See  authorities  cited  in  preceding 

4.  SoTTloai. — Equity  will  decree  an 
implied  trust  in  favor  of  him  who  ren- 
ders professional  services  wherewith  to 
purchase  property,  as  well  as  in  favor 
of  him  who  furnishes  the  money  for 
that  purpose,  where  the  legal  title  is 
taken  in  the  name  of  another.  White 
I'.  Sheldon,  4  Nev.  38a. 

And  where  two  attorneys,  plaintiff 
and  defendant,  not.  partners,  had  ren- 
dered valuable  services  to  a  litigant, 
from  whom  defendant,  In  consideration 
thereof,  had  procured  a  conveyance  of 
land  to  himself  in  plaintiff's  absence 
from  the  State,  It  was  held  that  the 
plaintiff  was  entitled  to  a  deed  of  one 
undivided  half.     Robarts  v.  Haley,  6j 


Cal.  J 


Y.)  637,  it  was  said  that  a  trust  would 
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land'  or  any  other  thinj;  of  value.* 

Koughl   to   be    established    in   a  ferr;  son  given  for  the  benefit  of  the  et*tml 

right,  where  A  had  agreed  with  B  that  jne  trust.     VLot^y   v.   Herrlck,  i8   Pa. 

he  would  advance   to   B   the   purchase  St.  :a3;  Bibb  v.  Hunter,  79  Ala.  351. 

monej  for  a  lot  of 'land,  free  of  interest  .  The  giving  of  a  note  bj  the   person 

for  one  year;  in  consideration  of  which  in    whose     name     the     purchase    was 

B  had  agreed  to  secure  the  ferry  right  made,   for    the   benefit    of   the    atiui 

on  said  land  for  the  use  of  A,  and  the  gve  trust  ,  and  upon  the  understanding 

contract  was  executed  and    the  title  of  that  it  should  be  paid  from  the  funds  of 

the  land  taken  In  the  name  of  B,  it  was  the  latter,  subsequently  received  bj  the 

if/H  that  an  Implied  trust  was  created  nominal    purchaser     for    her     benefit, 
jis  to  the  ferry  right,  and  that  B  held  it  •  Lounsbury  v.  Purdy,  18  N.  Y.  515. 

as  trustee  for  A.     Williams  v.  Turner,  The  acceptance  ofa  promissory  note 

703.348.  by  the  grantor.     Buck  n.  Pike,  11   Me. 

And  in  Bumpus  v.  Bumpus,  59  Mich.  9, 
1)5,  it  was  declared  that  no  suit  to  ob~  See  also  Peabody  i>.  Tarbetl,  3 
tain  a  reconveyance  of  land  could  be  Cush.  (Mass.)  216;  Blodgett  v.  Hll- 
maintained  by  the  parents  against  their  dreth,  103  Maw.  484;  Harrison  o.  Em- 
son,  no  offer  to  recompense liim  for  his  ery.  86  N.  Car.  161;  Laugh lln  v. Mitch- 
services  having  been  made  by  them,  ell,  14  Fed.  Rep.  381;  Dryden  r, 
where  the  son  had  devoted  eighteen  llanway.  31  Md.  ii;4. 
years  after  coming  of  age  to  carrying  So  where  H  contracted  for  the  pur- 
on  the  business  of  his  parents,  and  had  chase  of  a  tract  of  land,  and  made  the 
saved  them  lio.ooowithoutreward,  and  cash  payment.  The  papers  were 
during  that  time  had  bought  real  estate  adjusted  by  H's  father,  who  took  the 
worth  t3,500,  with  the  profits  of  the  deed  in  his  own  name,  giving  his  own 
business,  taking  title  in  his  own  name,  notes  for  the  deferred  payments,  and 
And  see  Lyon  v,  Lyon,  1  Tenn.  Ch.  executed  a  mortgage  to  secure  the 
2i^.  same.     It  was  j(«/(r  that  paymentsmade 

I.  Luid.— Hunt    V.    DuPuy,    ii    B.  by  H's  father   in  consideration  that  H 

Man.    (Ky.)  281;     Blauvell  f.  Acker-  should  not  move  to  another  State,  con- 

man,    20    N.   J.     E^.    (s    C.  E.    Gr.)  stituted  a  resulting  trust  In  favor  of  H, 

141;    Clark    V.    Clarii,    43     Vt.     68_s;  the  real  purchaser,     Cramer  v.  Hoow. 

Bostleman    i:     Bostlemen,    24    N,    J.  93  III,  503. 

Eq.  103;  Parker  v.  Coop,  60  Ten.  iii.  And  where  A  takes  out  a  grant  of 

I.  Otliw   Tiling    of  Value. — The   fol-  land  from  the  State  in  pursuance  of  a 

lowing  have   been  held  to  be  sufficient  contract  with   B  Ihat  the    latter   shall 

to  raise  a  resulting  trust:  share  the  land  upon  payment  of  a  ccr- 

A  conveyance  absolute  on  its  face  and  tain  portion  of  the  expenses  incurred  in 

importing  consideration.     Albright  v.  securing  and  completing  the  title,  and 

Oyster.  19  Fed.  Rep,  S49.     But  the  con-  B  is  let  into  posKesslon  of  the  land  by 

sideration  clause  inadecd  Isnot  always  consent  of  A,  a  truRt  in  favor  of  B  at- 

conclusive,      Millard   1:  Hathaway,  27  taches  to  the  estate,  and  he  Is  entitled  to- 

Cal.  119.  an  account  of  the  proceeds  of  timber 

Receipts  for  shares  of  land.      Donlin  cut  from  said  land  sold  by  A.     Harri- 

r.  Bradley,  119  III-  412-  son  j',  Emery,  85  N,  Car.  161, 

A  settler's  claim.     Brooks  v.  Ellis,  3  Under   a   written   contract,  a  person 

Iowa  i;27,  undertook  to  enter  land  with  warrants 

A     bond     to    convey,      Hardin     i'.  furnished  by   another,   taking    title    In 

Baird,  6  Litt,  (Ky.)  340.  their  joint  names  and  paying  half  the 

Furnishing    the   monev  by   a    third  cost  after  one  year.     One  month  there- 

partv  to  the  purchaser  for  the  benefit  of  after  he  had  the  precise  amount  of  war- 

the'restui  que  trust-     Pegues  f,  Pegues,  rants  agreed  upon,  which  he  entered  in 

5  IredEq,  (N.  Car.)  418,  his  own  name.     Hi;  paid   the  note  for 

The  payment  of  an  old  debt.    Dwinel  half  the  costs  of  the  warrants  and  often 

V.  Veaiie,  36  Me.  509.  admitted   the  other's   interest    In    the 

A  n:lease  of  indebtedness.      Thomas  land.     Mrld,  that  a  trust  resulted  for  a 

f.    Thomas,   62    Miss.  531;  Shaffer   v.  half  interest,  which  was  not  affected  br 

Petty   (W.   Va,   Nov.    1884),   4    S.  E.  the    statute    of    frauds,     Reynolds    v. 

248,  Sumner  (111^  Oct.   36,   1888).  iH  N.   F.. 

c  promissory  note  of  a  third   per-  Rep,  334. 

10 


Rep.  2 

The 


ib.  Google 


BMiUiiK  Tratu  IMPLIED  TRUSTS.  of th.  nm  ou>.. 

3.  Sonne  of  the  ConntUntioiL — Nor  is  it  necessary  that  the  con- 
sideration should  move  directly  from  the  cestui  que  trust;  it  is. 
sufficient  if  it  satisfactorily  appear  that  the  person  supplying  it 
intends  it  as  a  loan  or  gift  to  such  cestui  que  trusty 

4.  Eomdation  of  Bei^tiiig  Trnrta  of  the  Finrt  Claaa.— The  whole 
foundation  of  resulting  trusts  of  this  class  is  the  ownership  and 
payment  of  the  purchase  money  by  one  when  the  title  is  taken  in  . 
the  name  of  another;'  and  on  the  presumption,  founded  on  such 

But  a  purchaaeof  realeisUtfComplet-  sold  he  was  to  have  the   whole  of  Uin 

ed  on  the  credit  or  Iwo,  and  iitlerwarde  sum  so  advanced  with  interv«C,  and  that 

paid  for  wholly  bj-   one  of  them,  <loe«  the  profits  over   that  sum  were  to  be 

not,  of  itself,  give   rise   to   a   resulting  equally   divided  between   them.     That 

trust.      Brooks  i'.  Fowle,  14  N".  11-  ^48-  the  arrangement  was   to  continue   for 

And  so  a  iiusband's  promise  to  invest  eighteen  monlhe.     Hotiore  was  to  pay 

for  his  wife  in  land  money  of  her  inher-  one -half  of  the  sum  so  advanced,  witli 

itance  received  by  him  at  a  time  when,  the  accrued  interest,  or  I  [utchings  was 

under  the  law,  such  money  Is  not  hers,  to  be  the  sole  owner  of  the  land.      The 

is  based  upon  no   valid  consideration,  land  was  not  sold  in   eighteen  months, 

and  she,  therefore,  can  claim  no  trust  in  and  Honore  failed  to  nay  any  part  of 

the    land     thus    purchased     with    her  the   sum    so  advanced.     Subsequently 

money.      Westerfield    v.    Kimmer,    Sz  Ilutchings   sold   the   land   at    a    large 

Ind.  365.  profit,  and  refused  to  pay   Honore  any 

Atiact  oTIand  wms  deeded  to  a  pur-  part  of  the  sum  realized.  On  suit 
chaser  who  soon  died  intestate.  An  brought  bj-  the  latter  to  recover  one- 
execution  against  one  ofthe  heirs  of  the  half  the  net  protits.il  was  heXd  that  a. 
purchaser  was  levied  on  his  interest  in  trust  resulted  in  favor  of  Honore  to  the 
the  land.  Plaintiff  claimed  to  be  the  extent  of  one-hiilf  of  the  land  jointly 
equitable  owner.     It  was  shown  thai  he  purchased. 

paid  the  purchase  money,  had  been  in  Lindsay.  J.,  delivering   the  opinion 

possession  of  the  land  prior  to  the  date  of  the  court,  put  this  decision  on   the 

of  the   judgment,    and   had   exercised  ground  that  Ilonore  had  sermred  to  bt 

rights  of  and  claimed  ownership;  that  faid  his  share  of  the  purchase  money, 

the  purchaser  did  not   claloi  ownership  saving  (p.  693):  "But  it  Is  equally  well 

In  his  liretimc.     Held,  that  the  trans-  estabHshed  that  if  a  joint  purvha>ic  l>e 

action  created  a  resulting  trust  in  favor  made  in  the  name  of  one  party,  and  the 

of  plaintiff,  superior  to   the  lien   of  the  other  ji?rur«j /oje/aii/ his  share  of  the 

judgment,  as  ttie  continuous  possession  purchase  price,  he  will  beentitled  to  his 

by  plaintiff  was  sufficient  constructive  share  of  the  properly  purchased   aa  a 

notice  of  ownership.     Carter  r,  Challin  resulting  trust.     .     .     .     Inthiscasewe 

(Ala.),  3  So.  Rep.  313.  have     written    evidence    that    llutch- 

1.  Kelly  V.  Johnson,  18  Mo.  249.    See  ings     bought    the    land    jointly    vrith 

also  Wright  r.  Gay,  tot   111.  j 33,  where  Honore;      that     Honore    secured      lit 

it  was  said  that,  where  land  of  which  A  be  paid     his      share     of     the    $6,000, 

was  the  equitable  owner  was  about  to  the       purchase       price,        and        ten 

be  sold,  and  B,  C  '&  D,  three  partners,  -per  cent,  interest  thereon,  which 
im  had  been  advanced  by  Hutchinge 
n  the  joint  purchase  of   himself    and 

and  B  for  himself,  and  as  represenling  Honore," 

the  others,  bought  the  land,  taking  the  1,  Bruce  r.  Roney,  18   111.  67;    Pem- 

tltle  for  security  in   his  own  name,  the  broke  v.  Allenslown,  31  N.  11.  107. 

facts  raised  a  trust  in    favor  of  A's  chil-  Asnit  MyliLS  out  of  Hli  Ovn  Fands. 

dren.  — Therefore,  if  an  agent  buys  land  for 

In  Honore     i'.    Hutchlngs,    S    Bush  his  principal  and  takes  title  in  his  own 

(Ky.)  687,  the  parties   plaintiff  and  de-  name,  and    pays    the    price    out  of  hi.; 

fendant   had  jointly     purchased    land,  own  funds,  no  resulting  trust  can  arise. 

Hutchlngs  advanced  the  whole  of  the  since  there  is  no  payment  by  the  prin- 

Eurchase  money,  took  a  conveyance  to  cipal  on  which  the   right  of  the   latter 

tmseir  and  executed  a  writing,  provid-  can   rest,  but   that   right   Is   solely  de- 

ing,    inter  alia,  that  when  the  land  was  pendent   on  the  verbal  promise  of  the- 
11 
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transaction,  of  the  intention  of  the  parties  that  such  a  trust  should 
result." 

S.  Wltat  Will  Hot  Saite  Bneh  a  Tnut — Therefore  a  mere  parol 
agreement  *  declaration,^  or  voluntary  conveyance  *  will  not  raise 
such  a  trust ;  nor  will  payment  of  money  or  other  transaction, 
subsequent  to  the  time  of  the  conveyance,*  nor  the  mere  loan  of 

jigent,  which   ts  within   the   statute  of  Nor  a  parol  agreement  that  another 

frauds.     Bispham's    Eq.  (4th  ed.]    i3o;  shall  be  interested  Jn   the  purchase  01' 

O'Hara  v.  Dilworth,  73   Pa.   St.   403;  land.     Bland   v.  Talley  (Ark.  Dec.   17, 

Minotw.  Mitchell,  30  Ind.  j88;   Homer  1887),   6   S.  W.    Rep.    234;    Smith    1: 

V.     Homer,    107    Mass.   82.      Cemfare  Garth,    32    Ala.    368.       Nor    a   parol 

FoUanabci'.  Kitbreth,  17  111,  512;    Hid-  agreement   Ihat  the  purchase   shall  be 

den  V.  Jordan,  11  Cal.  93;   Chastain  v.  for   the   benefit   of  another.     Hunt   v. 

Smith,  30  Ga.  96.  Friedman,  63  Cal.  510. 

But  when  the  funde  are  furnished  to  Nor  an  oral  contract  that  one  should 

the  agent,  the  mere  fact  that  they  can-  buy  land  on  joint  account  for  another. 

not   be  traced  distinctly  into   the   land  Bailey  v.   Hemcnwar   (Mass.  June  13, 

will  not  prevent  a  trust  from  resulting.  1888),  6  New  Eng.  Rep.  613;  Green  *. 

■i   Eq.  (4th   ed.)   121;    Frank's  ~                 -         --- 


Appeal,  59  Fa.  St.  194;  Sanfoss  *.  Nor  an  oral  agreement  by  a  husband 
Jone9,3S  Cal.  jji;  Malloy  i'.  Malloy,  topayoutof  hiswife'sdlstributiveBhare, 
5  Bush  (Ky.)  465.     See  infra,  4  30  and     for  property  purchased  at  a  sale  of  her 


father's  estate.     Reaves  v.  Garrett,  34 

■ere  nolftUon  dI  «  Parol  AXTaameut.  Ala.  558. 

— The   rule    has    frequently   been  ex-  Nor   a  verbal   agreement   to  take   in 

presced  as  follows:    "Where  no  money  the   name   of   the   wife.     Lawrence  v. 

IS  advanced,  and  there  is  nothing  more  Lawrence,  14  Oreg.  77. 

in  the  transaction  than  is  implied  from  Nor   an   oral   agreement  to  bu;   at 

the   violation   of    a    parol   agreement,  sheriJTs  sale  and  reconvey,     Kelium  x: 

equity  will  not  decree  the  purchasers  Smith,  33  Pa.  St.  158;  Bank  f.Bennett, 

trustee.     Hackney    t>.   Butts,   41    Ark,  76  Pa.  St,  403^   Ktstler's  Appeal,  73  Pa. 

3Q3;   Kistler's  Appeal,   73   Pa.  St.  308;  St.  393;  Lathrop  v.  Hoyt,  7  Barb.  {N, 

Walker    v.    Bninyard,    13    Sm.    &    M.  Y.)  59. 

(Miss.)  733.  Butwhere.a   resulting   trust    has  ac- 

1.  White  V.  Carpenter,  3   Paige   Ch.  tually   arisen    from   the   facts  and  the 

(N.  Y.)  217;  Jackson  v.  Feller,  2  Wend,  relations  of  the  parties,  it  will  not  be 

(N,   Y,)  465;   GHdwell   v.  Spaugh,  36  destroyed   by   a  verbal,  and    therefore 

Ind.  319;   Henderson   v.  Hoke,  t   Dev.  void,  agreement  that  such  a  trust  shall 

&Bat.  Eq.  (N.  Car.)  119.  exist.     Robinson   v.   Leflore,  59  Miss. 

3,   Hence,  where  a  man  employs  an-  148. 

other  person  by  parol   as   agent  to  buy  But  where   the  defendant,  in   pureu- 

an  estate  for  him,  and  the  latter  buys  it  ance  of  a  previous  parol  understanding 

accordingly  in  his  own  name,  the  prin-  with  plaintiff  that  land  shall  be  bought 

cipal  paying   no   part  of  the   purchase  by  the  defendant  for  their  joint  benefit, 

monej ,  no  trust  results  In  favor  of  the  buys  the  land  and  takes  title  in  his  own 

latter.     McCall's  Appeal  (Pa.),  11  At).,  name,  the  court  will  declare  and  exe- 

Rep.  306;    Hackney  r.  Butts,  41    Ark.  cute  the  trust,     Leggett  v.  Le^ett,  88 

813;  Collins  V.  Sullivan,  135  Mass.  461;  N.  Car.  108, 

endall  f.  Mann,  11  Allen  (Mass.)  15,  3.  Mover's   Appeal    (Pa.),   I3   Cent. 

17;    Howland   T,  Blake.  97  U,  S.   634;  Rep.  519';  Bland  !■,  Talley  (Ark.,  Dec, 

Burden  v.  Sheridan,  36  Iowa  135;  Wat-  17,  iSS;).  6  S.  W,  Rep.  134;  Willlard  v. 

son  r.  Erb,  33  Ohio  St,  35,     See  infra.  Williard,   56   Pa.   St.    119:    Dorsey    v. 

v.,  i  16  and  notes,  Clark,  4  Har.  &  J,  (Md.)  551;  Thomp- 

Nor  will  a  parol   agreement  to  pur-  son  !■.  Branch,  Meigs  (Tenn.)  390;  Wat- 

-chase  for  another  or  to  hold  the  land  in  son  v.  Thompson.  t3  R,  I.  466, 

trust  for   another,   raise   such  a  trust.  4.   Shaffer  v.    Huntingdon,  53  Mich. 

Randall    v.   Constans,   33   Minn.  329;  310;  Lane  v.  Lane  (Me.,  Nov.  19,1888), 

Saulabury    v    Black    (Pa.,  March    12,  16  Atl,  Rep.  323. 

1S88),   13   Atl.   Rep,   67;    Pinnock    v.  S.    A  resulting  trust  wtll   not   aiiw 

Clough,  16  Vt.  500.  from  an  advance  of  money  to  the  p«r- 
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money  to  make  the  purchase  ;*  nor  even  the  payment  of  the  pur- 
chase money,  if  it  is  not  the  intention  of  either  party  that  the 
beneficial  interest  should  be  in  the  party  so  paying.* 

chuer  after  the  purchaBe  Is  complete,  nor  contracted  with  C  to  make  the  pur- 

Watter'i    Appeal   (PaOt  8  Atl.   Rep.  chase,  and  C  died.     /^«&f,  that  C's  heir 

406;    Olcott  V.   B^num,    17   Wall.  (S.  at  Uw  could  not  set  up  a  claim  to  the 

C.)   44;   Bailer  v.  Hemenway   (Masi.  mone/  on  tendering  a  deed  of  the  land. 

June    33,    18^),    6    N.    E.   Rep.  6ij;  Rogers  ii.  Rogers,  63  Iowa  91. 

Liehman   v.   Lcwit,  6)   Ala.    119.     So  A   testator  having  elven   his   widow 

even  under    the    JVnc    Tork    statute,  the  use  and  benefit  of  nis  farm   for  the 

Nlver  V.  Crane,  98  N.  Y.  40.  support  and  education   of  his  children 

Nor  from  ».-aj  other  transaction  sub-  until  one  of  them   should  come  of  age, 

sequent  to  the   conveyance.     Nlver  v,  when  it  was  to  be  sold  and  the  proceeds 

Crane,  98  N.  Y.  40.  divided  among  the   helrsi  she  sold  the 

Accordingly   it  WM  ield  in  a  recent  land,  and  gave   bond  for  a  good  title  in 

case,  Beccher  v.  Wilson  (Va.,  April  >6,  the   future,   and  purchased   other  land 

188S),  6  S.  E.  Rep.  109,   that  after   the  with  the   consideration   money.    Held, 

legal  title  has  been  conveyed  to  one  who  that  she  conveyed  only  her  interest,  and 

■greed   to   buy  for  another,  the  appli-  there  was  no  resulting  trust  to  the  heir* 

cation   of   the    tatter's  money   to   pay  in    the    land   purchased.       Hadley    v. 

notes   for  the  purchase  money  creat^  Stuart,  62  Iowa  367. 

no  resultlngtrust  in  hisfavor.  Sowhere  Where   a  married  woman   Inherited 

the  plainti&  were  heirs  at  law  of  a  dc'  property   to   which   her   husband,  who 

cedent  who  had   paid  off  an  equitable  died  before  her,did  not,accordingto  the 

mortgage  on  certain  land  and  directed  law  of  the  State,  acquire  the   title,  and 


irtgagee  to  deed  it  to  the  defend-  afterwards  she  married  again,  and  her 

ant,  who  obtained  s  conveyance  of  the  second  husband  became  entitled  thereto 

legal  title  from  the  owner,  it   was   held,  by  the  law  of  the  State  where  she  re- 

that   as   decedent  did  not  pay  the  pur-  sided   with  him,  keld,  that  the  citildren 

chase  money,  but  only  removed   an  in-  of  the  first  marriage  could  not,  after  the 

cumbrsnce  on  the   land,  there  could  be  divorceof  theirmother  from  the.second 

no  reaulUng  trust  thereof  in  favor  of  his  husband,  have  a  resulting  trust  declared 

heire.     Boyer  v.   Floury  (Ga.,  Jan.   30,  In   their   favor   as   to   the  avails  of  the 

1888),  5  S.  E.  Rep.  63.  property  in  the  hands  of  the   said  hus- 

1.   Whaley  v.  Whaley,  71  Ala.   159;  band.   McCullough  -u.  Ford,  96  III.  439. 
Gibson  11.  Foote,  40  Miss.  788*  Caruth-         Where,  on  the  Eubdivisionof  a  school 

en  V.  Williams,   21    Fla.   485;  Page  o.  district  and  the  apportionmentof  assets, 

Pue,  8N.  H.  187.     Plain  Unpurchased  it  was  agreed  that  certain  taxes  yet  to  be 

real    estate    for   which   he  was  to  pay  collected  from  territory  not  included  in 

$950,  $300  in  cash,  and  the  balance  to  be  A,  should  be  paid,  when  collected,  to  A, 

secured   by   mortgage  on  the  property,  ktld,  that  the  fact   that  the  money  was 

and   to  enable   him   to   make  the  caUi  paid   to  the  district  formed  out  of  the 

parment  procured  a  loan  of  f  100  from  territory  from  which  the  taxes  werecol- 

derendant.     As  security  for  Its  payment  lected  did   not   make   that  district  the 

title  was  taken  in  defendant,  he  execut-  trustee  of  A.     lasper  i/.  Wheatland,  61 

ing  the   mortgage   baclt,  and   verbally  Iowa  (a. 

agreeing  to  convey  to  plaintiff  on  pay-  J  and  B,  each  claiming  the  right  to 
ment  of  the  fioo  and  being  secured  on  purchase  certain  public  land,  it  was 
account  of  Iiis  liability  on  the  mortgage,  agreed  in  writing,  that  the  lot  should  be 
Hdd,  that  the  defendant  held  the  entire  bid  in  by  the  public  bidder,  to  be  con- 
property  in  trust  for  the  plaintiff,  veyed  by  him  as  five  disinterested  citi- 
Thomas  v.  Jameson  (Cal.,  Sept.  13,  zens  should  award.  I  and  B  each  paid 
1888),  iQ  Pac.  Rep.  177.  one-half  the   price  of  the  land.    Htid, 

1.   White  11.  Carpenter,  2  Paige  Oh.  tliat  the  circumstances  of  the   case  re- 

(N.  Y.)  117;  Jackson  T/.Feller.j  Wend,  butted    the    ordinary    presumption   of 

(N.  Y.)46j;   Glidwell   v.   Spaugh,  16  equity,  that  a  trust  results  in  favor  of  a 

Ind.  319;  Henderson  i>.  Hoke,  1  Dev.  &  party  paying  the  consideration  far  the 

Bat  Eq.  (N.  Car.)  1 19.  purchase  of  real  estate.     Irvine  V.  Mar- 

'WhmH  DoM  Hot  OoiuUtxit»— InaUJicei.  shall,  7  Minn.  j86. 


— A  paid  money  to  B  to  be  used  In  the         A  letter  from  A  to  B,  sayii^;  "1   in- 

purchase   of  C  s   land.     B  never  made     tend  to  settle  up  our   tSun  and  give 
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Nor  can  a  resulting  trust  arise  in  opposition  to  the  intention  of 
the  parties;*  nor  where  the  use  is  expressly  limited  to  the  grantee 
in  a  deed  ;•  nor  where  the  purpose  was  a  fraudulent  one  ;■  nor 
.  where  it  would  break  in  upon  the  policy  of  the  law  or  a  public 
statute* 

6.  To  What  Property  Applicable. — The  doctrine  of  resulting 
trusts  applies  in  all  its  phases  to  personal  as  well  as  to  real  prop- 

tion,  there  can  be  no  pre«umptive  or  re- 
BUiting  trust,  and  that,  inasmuch  as  the 

in  B's  Tavor,  in   land   which   had   been  deed  of  the  property  In   question,  as   to 

conveyed  to  A  bj  B  and  others.    Blod-  the  wife,  states  these  facts,   she  will   be 

^m.  1'.  Ilildreth,  103  Mass.  484.  presumed  to  have  the  beneficial  interest 

It  has  been  doubted  whether  a  trust  in  the  property,  and  the  presumption 
would  arise  in  favor  of  the  true  owner  cannot  be  rebutted  by  parol  evidence, 
where  a  father,  under  a  claim  of  right,  This  may  be  the  rule, 'but  it  does  not 
seized  property  which  belonged  to  hie  extend  to  cases  where  land  Is  purchased 
son-in-law,  sold  it,  and  invested  the  with  the  funds  of  a  party,  or  the  con- 
proceeds  in  land.  Ensley  v.  Ballentine,  sideration  paid  by  him,  and  the  convey- 
4  Humph.  (Tenn.)  333.  ance    taken    in  the   name  of   another. 

I.  Iut«iitloiL   of   Fartlei. — White    7'.  Such  cases  are  exceptions  to   the  rule. 

Carpenter,  2  Paige  Ch.  217,  165;    Bota-  Unless  such  exceptions  are  rect^ntzed, 

lord  V.  Burr,  1  Johns.  Ch.  (N.  Y-)  405;  there  could  be,  in  fact,  no  such  thing  as 

Steerei".  Steere,5  Johns. Ch.(N.  Y.)  1;  a   presumptive   trust,   unless    evidence 

Elliott  r>.  Armstrong,   1  Blackf.   (Ind.)  thereof  appeared   in   the   body   of  the 

198, 113;  Phillips  V.  Crammond,  2  Wash,  d-^d." 

(U.S.  C.C.)  441,445.  3.  Fi«nd.— ProseuB    v.   Mclntyre,   5 

9.  Um  Umitftd  Is  a  I>OMl.— Donlin  v.  Barb.  (N,  Y.;  424;  Baldwin  i>.  Camp- 
Bradley,  119  III- 41a,    MuLKEY,^.;  "In  (ield,8N.J.  Eq.(4  Halst.)89i;  Fordv. 
"'            --     I  -     --    -mplied  Lewis,  10  B.  Mon.  (Ky,)  127;  Vanzant 


these  cases   there  c 


t,  for  the  grantor,  by  expressly  de- 
claring the  trusts  upon  which  the  con- 
veyance is  made,  leaves  nothing  for 
implication."  (p.  420}.  See  Leggett  u. 
DuBois,  5  PaigeCh.  (N.  Y.)  114,  Alex- 
ander v.  Warrance,  17  Mo.  138,  Dean 
V.  Dean,  6  Conn.  iS;. 

But  the  mere  recital  m   a   deed   that 


And  see  title 
,  ,  4  37,  note  7. 
4.  Poller  of  L»w.— It  has  been  kM, 
therefore,  that  where  an  alien,  for  the 
purpose  of  evading  the  law  of  the  State 
prohibiting  him  from  taking  and  hold- 
ing real  property,  purchases  land  and 
takes  a  conveyance  thereof  in  the  name 
the  purchase  money  was  paid  by  the  of  a  third  person,  no  resulting  trust 
grantee  is  not  conclusive  to  establish  arises  in  favor  of  such  alien.  Leggettf. 
the  trust.  Millard  •v.  Hathaway,  27  DuBois,  5  Paige  Ch.  (N.  Y.)  114;  Phil- 
CbI.  1  iq,  Hyden  v.  Hyden,  6  Baxt.  lips  v.  Crammond,  z  Wash.  (U.  S.  C. 
(Tenn.)  406;  McKeown  u.  McKeown,  C.)  441,  447;Taylori/.Benham,  jHow. 
33N.  J.  Eq.   J84;  Cotton   v  Wood,   25     (U.  S,)  270;    Hubbard   u.   Goodwf- 


43iMurryi',  Sell,  13  W.  Va, 
47S,  Livermore  ■<!.  Aldrich,  5  Cuah. 
7Mass.)  43.. 

Although  it  has  been  said  that  a  re- 
sulting trust  cannot  be  shown  against 
an  absolute  deed  In  consideration  of 
natural  love  and  affection.  Miller  v. 
Stokely,  5  Ohio  St.  194.  And  see  Irwin 
f  Ivere,7lnd.3o8;s.c.,63Am.  Dec.420; 
Miller  v.  Blackburn,  14  Ind.  80;  Mc- 
Donald V.  McDonald,  24  Ind.  7g, 

Compart  Cotton  v.  Wood,  is,  Iowa  43. 
In  this  case  Beck,  J.,  said  (p."47):  "It  is 
further  objected  that  there  is  an  express 
declaration  in  the  deed  that  the  con- 
veyance is  for  the  use  of  the  grantee, 
and  for  a  good  and  valuable  considera- 


Leigh  (Va.)  492. 

Nor.  under  the  _ 
acts,  is  the  doctrine  applicable  t 
case  of  a  vessel,  purchased  and  paid  for 
by  one  man,  but  registered  in  the  name 
of  another.  Hill  on  Trustees  (4th  Am. 
ed.)  151;  Ex  farte  Hougtiton.  17  Ves. 
■IS"- 

Nor  when  the  purpose  Is  to  do  that 
through  the  medium  of  a  trustee  what 
the  cestui  que  trust  could  not  do  In  his 
own  person.     Alsworth   i'.  Cordtz,   31 

See  also  Murphy  v.  Hubert,  16  P«.  St. 
SO.  56;  Eastham  v.  Roundtree,  56  Tex. 
no.  And  see  .B/™.  VII..  p.  54.  "-  j; 
XI.;  XII. 
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IMPLIED  TRUSTS.  of tht  Fim  ClMt. 

<:rty.'     But  it  cannot  be  set  up  as  to  property  perishable  in  its 
nature,*  nor  as  to  a  mere  claim  to  property.' 

7.  BwohiBg  Tniita  by  Part  P>yment  of  the  Pitrohaae  Mcmey. — Where 
two  or  more  persons  together  advance  the  price,  and  title  is  taken 
in  the  name  of  one  of  them,  a  trust  will  result  in  favor  of  the 
other  with  respect  to  a  share  of  the  property  proportionate  to  his 
share  of  the  price.* 

1.  Bispham's  Eq.  (4th  ed.}t3o;  i  Per-  631:  Cloud  v.  Ivie,  28  Mo.  579;  Bautn- 

.  .1  Trusts  (3rd  ed.)  146;  i  Poiaero^'a  gartner  v.  GuesBfield,  38  Mo.  j^\  Bear 

Jur.  611,  \  1038.  V.  Koenlgstein,   16  Neb.  65;  Frederick 

't  has  accordingly  been  ktld  to   ex-  v.    Haa»,   j    Nev.   jSq;    Boskowitz    ;'. 

tend  to  the  purchase  of  stock.     Garrick  Davis,  11  Nev.  449;  Dow  r.  Jewell,  18 

V.    Taylor,  jg   Beav.   (Eng.   Ch.)   79;  N.  H.  340;  B.c.,45  Am.  Dec.371;  Teb- 

Stover  V.  Flack,  41  Barb.  (N.  Y.)   163;  belts  v.  Tilton,  31  N.  11.  273,  183;  Hall 

Creed  v.  Lancaster  Bank,  i  Ohio  Si.  1.  v.  Young,    37  N.   H.    134;  BoUford  v. 

a  mortgage.     Kelley   v.  Jenness>  Burr,  1  Johns.  Ch.  (N.  Y.)  40^;  Rose 


\ 


SO  Me.  455.  V.  Hegeman,  2    Edw.  Ch.  (N.  Y.)  373; 

.V.)  334;  Trustees  11.  Wheeler,  59 
And  where  a  bond  is  assigned  at  Uie    Barb.  (N7Y.)  585;  Jackson   v.  Moore, 


an  annuity.     Rider  v.  Kidder,  10     Quackenbush  v.  Leonard,  9   Paige  ( 
Ves.  363.  (N,  Y.)  334;  Trustees  11.  Wlieeler, 


holds  in  trust  for   him   and   his   ottate.  Brown,  1 

Grant  v.  HeveHn  (Cal.,  Oct.  24,  188S),  Ilerrick, 

ivPac.  Rep.  493.  Fell,  35  Pa.   St.  305;  Bigley  v.   Tones, 

1.  It  was  Bald  in  Union  Bank  f.  Bak-  114  Pa.  St.   ;io;  Shoemaker  v.  Smith, 

er,  8  Humph.  (Tenn.)   447,   tliat   a   re-  II    Humph."    (Tenn.)    81;      Neill     *. 

suiting  trust  may  be  set  up  as  to   lands  Keese,  13  Tex.  187;  Pinney  v.  Fellows, 

and  slaves,  but  not  as  to  property  more  \t,  Vt.  C25*  Clark  v.  Clark,  43  VL  685; 

perishable  in  Its  nature.  McCulIy  v.  McCully,  78  Va.  159;  Shel- 

I.  Mandeville  v.  Solonion,  53  Cal.  38.  don  v.  Sheldon,  ^  wis.  699. 

4.  2  Pomroy's   Eq.  Jur.  61 1;    Bisp-  In  Lewis  ti.  Building  Association,  70 

ham's  Eq.  (4th  ed.)  I3i;    %   Story    Eq.  Ala.  376,  it  was  held  that  where   the 

Jur.  (litbed.)  (42;  1  Perry  on  Trusts  title  to  a  tract  of  land  was  taken  by  a 

.-_j  -jr.   1^7;  Powell  v.   Monson,  and  husband,  and  one-thtrd  of  the  purchase 

'  '     "^          "-         '■'   "    "  paid  by  the  wife's  father  as 


C)  347,364;  Larkinsii. Rhodes,  5  Port    an  advancement  t 

,  .._  ,    __^    T.U --'-ST,   k6  Ala.     land  ar^jse  to  thai 

Afa.    351;     tended  to  the  whole  of  the   land   and 


(Ala.)   196;  Rhea  v.  Tucker,  56   Ala.     land  ar^ise  to  that  amount  which  e 


I  So.  I 
May  3 


Sielbyf.  Tardy  (Ala.,  May  24,   1388),  which,  upon  the   final  payment  of  the 

I  So.  Rep.  176;  Anthe  f.  Heide   (Ala.,  purchase  money,  would  have  been  en- 

''-     II.  1888),  4  So.  Rep.  380;  Russell  forced. 

rchbanks  (Ark..  April  19,   1887J,  So  where  the  separate  propertyof  the 

4  S.  W.  Rep.  300;  Dikeman  v.  Morrie,  wife,  consisting  of  land,  was  given  in 

36  Cal.  94;  Case  v.  Codding,   38   Cal.  exchange  in  part  payment  for  a  larger 

191;   McCreary  v.  Casey,  50  Cal.  349;  tract  of  land  which  was  attached  for  a 

Somersii.  OverhuUer,67Cal.237iLTpB-  debt  due  by   the  husband.it  was  irld 

comb  V.  Nichols,  6  Colo.  290;  Letcher  that  the   exchange  created  a  resulting 

ti.  Letcher,  4  J.  J.   Marsh.   (Ky.)   S90;  trust  in  the  wife  s  favor  in   the   larger 

Brother*  v.   Porter,  6  B.   Mon.  ><Ky.}  tract  thus  acquired  in  proportion  to  the 

106;  Pierce  v.  Pierce,  7  B.  Mon.  (Ky.)  value  which  her  land  so  exchanged  sus- 

433;  Honorev.  Hutchings,SBush(K.y.)  tained  to  the  value  of  the  whole  of  the 

Wj;   Latham   f.  Henderson,  7  111.  185;  land  given   In    exchange.      Parker   P. 

Smith  V.  Smith,  85  111.  189;  McNamara  Cook,  60  Tex.  1 1 1. 

V.   Garrity,   106   111,   384;  Springer   v.  In   Frederick  v.  Haas,  5  Nev.  389,  a 

Springer,  114  III.  550;  Donlin  v.  Brad-  trust  arose  fira  tanla,  though   part   of 

ley,  119  111.412;  IvIcDonald  v.  McDon-  the  consideration  was  paid  in  chattels. 

aid,  24  Ind.6$;  Purdy.r.  Purdy,  3  Md.  So    under  evidence  that  complainant 

Ch.     547;     Bank    i'.  Snively,    23   Md.  furnished  part  of  the  money  with  which 

353;  McCarroll  i'.  Alexander,  48  Mies,  defendant   purchased  a  lot,  that  it  was 
1.1 
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The  Payments  Must  Be  of  Aliquot  Part. — But  it  has  been  said, 
though  the  principle  is  by  no  means  universally  established,  that 
the  payment  to  raise  a  trust  pro  tanto  must  be  of  some  definite 
aliquot  part  of  the  purchase  money.* 

agreed  that  complainant  should  have  a  made   a  general  contribution    for   the 

one-half  Interest   therein,  but  that  de-  purpose,  varjtng  in  amount*."     It  wa« 

fendant,  instead,  took  a  bond   for  title  held,  therefore,  that  no  trust  aro«e  /ra 

In  Us  wife's  name  and   made   the   lait  tanta.     See   alio  Buck  v.  Warren,   14 

deferred  payment,  before   due,  without  Gray  (Mass.)   \i\  a\   Fickett  o.   Dur- 

complainant's     knowledge,     defendant  ham,  109  Mass.  419, 

will  be  decreed  a  trustee  and  compelled  The  reason  for  this  rule  is  thus  given 

to  convej  title  to  an  undivided  one-half  b^  Mr.  Chakcbllor  Jones,  In  White 

interest    to   the    plaintlffB.      Anthe  v.  v.  Carpenter,  3  Paige  Ch.  (N.  Y.)  317, 

Heide  (Ala.,  31,  t888),  4  So.  Rep.  380.  a^.     "  But  though  there  may  lie  a  trust 

But  compare  Bernard  f.   Bougard,  i  of  a  part  only  of  the  estate  by  implica- 

Harr.   Ch.   (Mich.)  130;    Coppage    v.  tlon  of  law,  it   must   be   of  an   aliqnoi 

Bamett,  3^MisB.  631;  Bogert  v.  Perry,  part  of  the  whole  Interest  In  the  prop- 

17  JohnB.JN,  Y.)  351;  Jacksonr.  Bate-  erty.     The  cu/bi  f«a   irnat   to  whom 

man.   1  Wend.   (N,   Y;)    57;  where   it  the   trust  results  must  t>ecome  by  the 

seems  to  have  been  held  that  payment  operation  of  law  upon  the  estate,  a  ten- 

of  part   of   the   consideration  will  not  ant  In  common  with  the  grantee,  of  tlie 

raise  a  trust /ra  tan/o.  whole   interest   vested  In  idm    by  the 

1.  The  leading  case  is   McGowan  v.  grantor,  there  can  be  no  resulting  trust 

McGowan,    14  Gray  (Mass.)    iig.     In  of  the  whole  estate  to  a  given  e«tent  of 

this   case   Hoar,   f.,  said  (page   i3i):  the  value.of  It,  leaving  t^e  residuum,  ir 

"  When  a  part  ot  tlie  purchase  money  any,  of  the  value,  to  the  grantee.    ,    .    . 

is  paid   by  one,  and   the  whole   title  U  When  an  estate  results  by   ImpllcatioD 

taken   by  the   other,  a   resulting   trust  of  law,  tiie  title  and  legal  estate  of  the 

fro   tanto    may,  under   some  circum-  whole,  or  of  some  aUquet  part  of  the 

stances,  be  created.     But  In   the   latter  whole,  must  vest  in  the  party  to  whom 

case  we  believe  it  to  be  well  settled  that  it  results     .     .     .    The  principle  is,  that 

tlie  part  of  the  purchase  money  paid  by  the  whole  consideration  for  the   whole 

him  in  whose  favor  the  resulting  trust  estate,  or  for   the   moiety,  the  third  or 

Is  sought  to  be  enforced,  must  be  shown  some  other  definite  part  of  the  wliole, 

to  have  been  paid  for  some  specific  part,  must  be  paid  to  be  the  foundation  of  a 

or  distinct  Interest   in   the   estate  ;  for  resulting  trust*  and  that  the  contrlbu- 

'some  aliquot  part' as  it  U  sometimes  ex-  tlon  or  payment  of  a  sum   of  monej* 

pressed  ;  that  is,  for  a  specific  share,  as  generally  for  the  estate,  when  such  pay- 

a  tenancy  in  common,  or  joint  tenancy,  ment  does  not  constitute  the  whole  con- 

of  one-half,  one-quarter,  or  other  paru-  sidemtlon,   does  not   raise   a   trust   by 

cular  fraction  of  the  whole;  or  for  a  par-  operation  of  law  for  him  who  pays   it ; 

ticular  interest,  as  a  life  estate,  or  ten-  and  the  reason  of  the  distinction  obvl- 
ancy  for  years,   c 

whole ;  and  that  a  ^  •                    ,    =     - 

of  a  sum  of  money  towards  the  entire  part  of  it  could  result  from  any  such  a 

purchase  is  not  sufficient."  payment   to    the   party  who  makes  It, 

And  in  Bailey  w.  Hemenway    (Mass.  without   injustice    to    the    grantee   by 

June     23,     188S),  6    N.   E.   Rep.    t\i,  whom  the  residue  of  the  consideration 

Morton,  C.  J.,  said  ;  "  There  being  no  Is  contributed." 

memorandum  in  writing,  no  trust  can  Sec  also  the  language  of  Mr.  Jus- 
arise  orbeattached  tothetwo-fiiUisheld  ticb  Story  in  Smith  u.  Burnham,  3 
by  the  defendant, unless  the  facts  show  Sumner  (U.  S.  C.  C.)  435,  466. 
a  resulting  trust  by  implication  of  law.  And  see  also  Cutler  v.  Tuttle,  19  N. 
To  produce  this  result,  it  must  appear  J.  Eq.  549;  Wheeler  v.  KIrtland,  23  N. 
that  each  of  the  plaintiffs  contributed  J.  Eq.  13;  Shaffer  n.  Petty  (W.  Va. 
and  furnished  one -quarter  part  of  the  18S7),  4  S.  E.  Rep.  378;  Sayre  r.  Town- 
money  and  credits  paid  for  the  bond,  send,  15  Wend.  (N.  Y.)  647;  Perry  v. 
.  .  .  It  was  not  obtained  by  each  of  McHenry,  13  111,  337;  Alexander  tr. 
the  parties  paying  and  furnishing  an  ali-  Tams,  13  III.  221;  Reynolds  v.  Morris, 
f>0/ fourth  part.  The  plaintiffs  each  17  Ohio  St.  51a;  Bibb  v.  Hunter,  79 
16 
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ottiMnntauH, 


Ala.  351;  OlcoU  V.  Bjnum,   17    Wall. 
(U.  5.)  44.     Comf-arf  Jenkins  v.  E 
ridge,  8  Stor^  (U.  S.)   i8r,  388. 

But  the  pnnciple  has  not  been  u 
venallj  adopted;   thus   in   Sheldon 
Sheldon,     3    WU.    699,     the   amoui 
mud  were  (745  and  (1,105  rcBpcctlvely. 
The  raising  of  a  trust  fro  fanto  seems 

>t  to  have  been  doubted   "   ""'"   


fte   whole  c 


;ntion  being  Statute  of    been  found  where  a 


plied  with,  whether  the  portion  paid  is 
an  exact  division  of  the  whole  purchase 
price  or  not.  Fleming  v.  McHale, 
47  111.  282. 

Maina.^The  doctrine  in  Maine  seems 
to  be  that  the  payment  must  be  of  a 
known  and  certain  part.  In  Baker  v. 
Vining,  30  Me.  iii;  s.  c,  50   Am.  Dec. 


Limitations.  In  Pierce  ' 
Mon.  (Ky.)  433,  the  amounU  were 
ti,oooand  $491.50,  and  a  resulting  trust 
was  raised  on  those  proportions. 
In  Chadwick  11.  Felt,  35  Pa.  St. 
305.  the  amounts  paid  were  $75 
and  (435;  and  in  Parker  v.  Cook, 
60  Tex.  Ill,  land  was  given  in 
part  payment  in  exchange  for  a  larger 
'  of  land,  and  title  was  taken  In 
name  of  a  person  other  than  the 
•I  of  the  first  mentioned  tract.  It 
i«  htid  that  the  exchange   created 


been  held  t( 


■'"So  c 
luldng  ti 


t  has 


tract  c 


upon  pajiment  made 
by  the  one  asserting  his 
claim  and  the  grantee  in  the  deed, 
wherein  the  grantor  acknowledges  the 
receipt  of  the  consideration  from  him 
alone  when  the  amount  belonging  to 
one  and  the  other  is  uncertain  and 
unknown  even  to  those  who  make  the 
payments;  and  no  satisfactory  evidence 
is  offered  exhibiting  the  poruon  which 
was  really  the  property  of  each,  the 
trust  springs  from  a  presumption  of 
law,   because    the    alleged    < 


resulting  trust  in  favor  of  the  owner  of  triut  has  paid  the  money.  Such  pre- 
the  Rrst  mentioned  tract  of  land  in  sumption  must  be  attended  with  no  un- 
proportlon  to  the  value  which  the  land  certainty.  The  foundation  is  the  pay- 
thus  exchanged  sustained  to  the  value  ment  and  this  must  be  clearly  estab- 
of  the  whole  of  the  land  for  which  It  Hshed." 

was  exchanged.  The  next  case  is  Buck  v.  Swazey,  35 
Moreover  the  courts  have  been  very  Me.  41.       In  that  case  the  value  of  the 
liberal  In  deciding  what  conetltutessuch  land  was  (1,015.^0,  the  plalntilT  adva^c- 
a  definitea/i'^m]/ partorintercst.   Thug  ing  one -sixth  of  Ihe  purchase  money; 


besides  the  usual  aliquot  parts  the  fol- 
lowing have  been  i«^  to  raise  resulting 
trusts  fro  lania :  three- sevenths  and 
four-sevenths,  Clark  v.  Clark,  43  Vt. 
68s;  five-eighths  and  three -eighths, 
Rhea  f.  Tucker,  5O  Ala.  450;  twelve- 
twenty -fifths,  Latham  v.  Henderson,  47 
III.  185;  one-fortieth,  Botsford  t,  T 


and  afterwards,  in  order  to  make  cash 
payment,   a   further   sum   of  t;o.     He 
claimed  the  resulting  trust  in  the  land 
'o  the  extent  of  one-slith  of  its  value, 
ind   in   addition   to  the  extent  of  one 
hundred     two-thousand-and-fiflv-firsts- 
(iWr)-      The    court    decreed    a    trust 
In  the  land  in  his  favor  in  both  of  these 
hundred     proportions.     In   Kelley  v.Jenness,  50 
-,      -Bts  (^^),     Me.  455,  the  general  doctrine  was  laid 
Buck   TI.  Swaiey,  35  Me.  41.  down  that  part  payment  raised  a  trust 

In  Crawford  v.  Manson  land  was  fro  lanio.  As  the  whole  transaction 
purchased  for  $3,500.  The  daughter  of  was  very  much  involved  the  matter 
the  purchaser  alleged  that  $1,700  of  the  was  referred  to  acomtnisaionertoascer- 
purchase  money  was  paid  by  her.  The  tain  the  exact  amount.  In  Dudley  iv 
court  itld  that  if  that  sum  Bachelder,  53  Me,  403,  the  court 
was  so  paid  by  her,  she  was  entitled  to  declared  that  the  payment  must  be  of 
become  a  tenant  In  common  with  her  an  aliquotpart;  but  as  the  case  was  one 
father,  she  holding  seventeen  thirty-  where  the  whole  of  the  purchase  money 
fifths  and  he  eighteen  thirty-fifths,  or  had  been  paid  the  statement  was  a  mere 
to  leave  him  sole  owner  and  recover  of  obiter  dictum.  Of  the  cases  which  are 
him$i,700  with  a  lien  (by  decree)  upon  relied  upon  as  authority  (Baker  v. 
the  premises  for  its  payment.  (Georgia,  Vining,  30  Me.  121;  and  McGowan  v. 
Nov.  aist,  1888J,  8  S.  E.  Rep.  54,  McGowan,  14  Gray   (Mass.)   114}  the 

Wlian  BulA  aa  to  Allqnot  Part  Oom-  former  does  not  support  the  doctrine. 
Vllwl  With.— When  the  first  payment  Is  OHIO.— The  doctrine  in  the  teit  is 
in  full  satisfaction  of  one  instalment  laid  down  in  Reynolds  v.  Morris,  17 
under  the  contract  of  purchase,  and  the  Ohio  St.  510.  But  in  that  case  tht 
vendor  is  ready  to  make  the  deed  to  the  facts  were  that  the  defendant  agreed  in 
person  entitled,  the  rule  In  relation  to  writing  to  collect  a  note  endorsed  to 
aliquot  payments  is  sufficiently  com-  him  for  the  endorser,  and  received  in 
loC.ofL.— J  17 
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SmltPi«TniMi  IMPLIED    TRUSTS.  nftkanntOlw. 

Wkefe  Amounts  Paid  Arc  Uncertain. — In  some  cases  it  has  been 
held  that  where  the  amounts  paid  were  uncertain  they  would  be 
presumed  by  the  court  to  be  equal.' 

8.  Advaaoeiuents. — The  presumption  that  the  person  who  pays 
the  purchase  money  of  an  estate,  the  title  to  which  is  taken  in 
the  name  of  a  stranger,  intended  some  benefit  to  himself  does 
not  arise  when  the  purchaser  takes  the  conveyance  in  the  name  of 
some  person  for  whom  he  is  under  any  legal  or  moral  obligation 
to  provide  ;*  as  in  the  case  of  a  father  taking  title  in  the  name  of 
a  child,* 

piij-inent  of  the  note  and  another  debt  per  v.  Burton,  18  Ohio  41S;  Lawrence 
a  tract  of  land,  and  expenees  of  uncer-  r.  Lawrence,  I4  0rw.  77;  Shepherd  v. 
tain  amount  were  Incurred  In  making  White,  lo  Ten.  72;  Eastham  r.  Round- 
collection,    end  the  case    was  de-  tree.  56  Tex.  110;  Lorentz   v.  Lorenlz, 


cidcd  on  the  ground  that  "the   amount     14  W.   Vu.  809;  Dudley   v.  Bosworth, 

uff,  4c 

'in,  a 

Fa.  St.'369;'  Letcher  v.  Letcher,  4  j.  j'     v.  Havens,  10  Pai'ge  (N.  Yo'fiiS;  Shaw 


the  endorser    wae   bo    uncertain"     10  Humph.  (Tenn.)  9*  Jamefl  i'.  Jame^ 
-    ■         ,,        .  ,  .    -        ....  -.;„„/    J,    -.     .. 

■  Huff,  ., 
Shoemaker  v.   Smith,  11   Humph.     229;  H^ai^en  v.    Darwin,   ^   Aia. 


a  trust  as  to  the  land  could  not  be    41   Ark.  301;  McGinnis  i'.   Edgell,  39 
Iowa  419;  Read   v.  Huff,  40  N.  J    " 
_;  Hai^jen  v.    Darwin,   66   Ala.    15; 
(Tenn.^  81;    Edwards  v.   Edwards, "39     Biiren  r.  Buren,  79  Mo.  C38;  Partridge 


Marah-(Kj-.)  590.  v.  Read,  47  Pa.  St.  96. 

i.  BisphamsEq.  C4th  ed.)  125;  Perry  Accordingly,  it   has  been   hi-ld   thai 

on   Trusts  (3rd  ed.),  161;  2   Pomeroy  s  when  a  fathei'  has  purchased  a  tract  of 

Ex.  Jur.  611,  ^  '°39>  I-ewin  on  Trusts,  land   in  the  name  of  his  son  under  a 

•170,   "l??;  2   Story's   Eq.    Jur.   (tjth  writlen  contract  requiring  the  vendor 

ed.)    538,   §    1201,   et    teq.;    Miller    i-.  on  payment  of  the  purchase  money  to 

Blote,   30  Gratt.   (Va.)   744;  Dyer   v.  convey  the  land  to  the  son,  the  latter 

Dyer,  2  Cox  92;  s.  c,  i   Ldg.  Cas.   Eq.  may  bring  a  bill  in  equity  to  compel  a 

(White   Si,   Tudor,   4th  Am.  ed.)    314,  conveyance  of  the  land  to  him.     Lor- 

343;  Insurance  Co.  v.  Deal,  18  Md.  26;  entz  v.  Lorentz,  14  W,  Va.  809. 

Russ  V.  Mcbiiis,  16  Cal.  3^0;  Miller  1-.  But   in   Neale  v.   tlagthrop,  3  Bland 

Stokely,   50  Ohio   St.    194;  Taylor   r.  (Md.)   jji,  it  was   said   that,  where   a 

James,  4  Dee.   (S.  Car.)  i;  Jackson  v.  father  had  conveyed  to  his  son  all  his 

ackson,  91  U.  S.  lii;  Cotton  f.  Wood,  real  estate   on   condition  that   the  son 

25  Iowa  43.  would   pay  certain   debts   due   hy   the 

S.  The  leading  case  is  Dyer  f.  Dyer,  father,  there  was  so  (ar  a  resulting  trust 

i  Cox  93;  s.  c.,  1  Ldg.  Cas.  Eq.  {4th  Am.  in  favor  of  the  father  as  to  require  the 

ed.)  314.     In  that  case  copyhold  prem-  son   to   show   that   he   had   paid   such 

ises  liad  been  granted  to  Simon   Dj-er,  debts,  and  to  give  the   administrator  of 

his  wife    and  son   William,  to  take  in  the  father  the  right  to  an  account, 

succession    for    their     lives     and    the  And  where  a  son  was  entrusted  with 

longest   liver   of  them.        The    entire  money  to  buy  land  for   his  father,  and 

purchase  money  had  been  paid  by   the  without   the   knowledge   of  the    latter 

father.    The  wife   died,   and   then  the  took   title   in   hin   own   name,  and   the 

husband,  having  by   will    devised   the  father   occupied   the   land   as  his  resi- 

Sroperty  to  a  younger  son.     The  latter  dence,  there  was  a  resulting  trust  In  his 

led  a  bill  against  his  brother  William,  favor,  which  was  ield  to  prevail  over  a 

and   it  was  held  that  the  latter  could  mortgage  made  by  the  son.    Taylor  v. 

not  be  treated  as  a  trustee  of  the  legal  es-  Moselcy,  57  Miss.  S44- 

tate  for  the  benefit  of  his  father's  devi-  raruMUt  of  FMtof  Ptmhaaslloiiey.— 

see,  but   that   he   took  beneficially   by  Where  a  father  pays  a  large  proportion 

way  of  advancement,  and   the  bill  wuk  of  purchase   money   for  an  estate,  and 

dismissed.  his  son,  paying  the  smaller  part,  takes  a 

The  rule  in   this  case  has  been  fol-  Heed   thereof,  the   presumption   is  that 

lowed  ill  the   United   States.     Russ  v.  thf  father  intended  an  advancement  to 

MebluE.    16   Cal.   3.c;o;  Gee   v.   Gee,  32  Iheson.  Shepherd r.  White.ii  Tex. 346. 

Miss,  igo;  Taylor  i'.  Moeelev,  57   Miss.  It  applies  where  the  son  is  a  minor, 

5441  Page  t.  Page.  8  N,  II. '187;  Trem-  Proseus   ;■.  Mclntvre.  5   Barb.  (N.  Y.) 
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or  a  husband  in  the  name  of  a   wife.>      In  this  case   the  pre- 
sumption   is,  prima   facie,  that  the   purchase   and   conveyance 

4J4;    Demaree    v.   DrUkill,   3   Blackf  fo1lowi>:     "As   I   understand,  the  Lord 

(Ind.)  115.  Chancellor  decreed  that  the  son  took 

Or  an  idiot.     Cartwright  i.  Wise,  14  for  his   own   benefit  and  not  in  tniBt." 

IIL  417.  There  is  a  dictum  to  the  same  effect  in 

Or  where  title  is  taken  in  the  name  Kilpln  i..  Kilpin,  i  M.  &  K.  (Eng.  Ch.) 

of   a  daughter.     Butler    v.    Insurance  ,;20,  542;  and   Beckford  v.  Beck  ford  is 

Co.,  14  Ala.  777;   Hatton  v.  Landman,  cited  as  an  authority  on   the   point   in 

18   Ala.   127;    Fleming  v.   Donahoc,  5  Soar  r.  Foster,  4  IC.  &  J.  (Eng.  Ch.) 

Ohio  355;  Wheeler  v.  Kidder,  105   Pa.  152,  160, 

St.  170;  Eaitham  ii.  Roundtr«e,  56  Tex.  In  Kimmel  v.  McRight,  2  Pa.  St,  38, 

no.  land  was  purchased  by  a  father  in  the 

Stems  where  the   manifest  intention  name  of  his   natural  child,  at   a   time 

of  the  parties  wa*  otherwise.    Jackson  when  the  father  was   deeply  indebted. 

V.  Matsdorf,  11  Johns.  (N.  Y.]  91.  Subsequently  the  property  was  sold  at 

Or  where  it  is  taken  In  the  name  of  a  sheriff's   sale   as   Che  property  of  the 

several  children.     Stanley  v.  Brarinon,  the  father  who  lived  on  it  with  his  son, 

6    Blackf    (Ind.)    193-,     Partridge    v.  The  father  set  up  as  a  defence  that  the 

Havens,    10   Paige   Ch.    (N.   Y.)   678;  property  belonged  to  his  son,  the  pur- 

Oouglas  V.  Price,  4  Rich.  Eq.  (S.  Car.)  chase   of  it  In  the  name  of  the  latter 

332.  constituting    an     advancement      The 

Or  in  the  name  of  a  father  and  his  court  itld  that  as  the  transaction  was 

son  jointly.    Thompson  v.  Thompson,  in  fraud  of  creditors,  it  would  be  con- 

■  Yerg.  (Tenn.)  97.  sidered  that  the  eon  held  the  title  on  a 

Or  it)  the  joint  names  of  a  son  and  a  resulting  trust  in  favor  of  the  father, 

stranger.     Lamplugh   v.   Lamplugh,   1  But   the  implication  is  clear  that   had 

P.  Wms.  (Eng.  Ch.)  in.     See  i  Perry  the    transaction   been   clear  of   fraud, 

on  Trusts  (iro  ed.)  163.  it  would  have  been  construed  as  an  ad- 

Or   in     the     name   of    an     adopted  vancement.     See  further  Wait  v.  Day, 

daughter.      Astreen   v.     FUnagen,     3  4  Denlo  (N.Y.)  439;  Anon.,  1  Wall.  Jr. 

Edw.  Ch.  (N.  Y.)  279.  (U.  S.  C.  C.)  107. 

PnrebaM  by  Bon  In  Kuna  oT  Fathsr.  But  it  has  been  decided  that  the  rule 

— But  the  converse  of  the  rule  is  not  does  not  extend  to  the  case  of  an  ille- 

true,  and  if  the  money  be  advanced  by  gitimate  child   of   a    legitimate   child, 

the  son,  and  title  taken  in  the  name  of  Tucker  v.  Burrow,  1  Hem.  &  M.  (Eng. 

the  father,  the  relation  ofthe  parties  will  Ch.)  s'S' 

not  defeat   the  resulting  trust.     Howell  1.    Harden   v.    Darwin,   66   Ala.  55; 

I'.  Howell,  15  N.J.  Eq.  7$;   Johnson  v.  Milnem.  Freeman,  40  Ark. 62;  Thomas 

Anderson,  7    Bait.    (Tenn.)   251.      In  ii.   Chicago,   55    111.   403;    Maxwell  v. 

the  latter  case.   A,  being  a  minor,  con-  Maxwell,   109  III.    qS8;   Lochenour  v. 

tracted  with  B  for  a  tract  of  land,  but  Lochenour,    61    Ind.    595;    Cotton   v. 

on  account   of  the   minority  of  A,   B  Wood,  15  Iowa  43;  Spring  v.  Hight,  22 

was  unwilling  to  make  a  contract  with  Me.  408;  Stevens  o.  Stevens,  70  Me.  92; 

him,   and   it    was    accordingly   agreed  Lane   v.  Lane  (Me.,  Nov.  19,  18S8),  16 

that  C,  thefather  of  A,  should  become  Alt.  Rep.  323;  Insurance  Co.  v.  Deal, 

the   contracting    party   instead  of  A.  iS   Md.  26;   Croff  v.  Rohrer,  35   Md. 

The  land  was  accordingly  conveyed  to  3271    Whitten    v.    WhitCen,    3    Cush. 

C,  but   A   paid  the   purchase   money.  (Mass.)   191;  Johnson   v.  Johnson,   16 

The  facts  were  A(/i/ to  make  out  a   re-  Minn.   512;   Fatheree   ■v.   Fletcher,    31 

sulUng  trust  in  favor  of  A.  Miss.  265;   Gilliland  v.  Gllliland  (Mo., 

OlaKltiniat*  CUldraii.— It  seems  to  be  Dec.  20,  i8SS),  10  S.  W.  Rep.  139;  Gray 
well  established  that  the  doctrine  of  u.  Gray,  13  Neb.  453;  Bartlett  o.  Bart- 
advancements  is  applicable  where  the  lett,  13  Neb.  4^6;  Dickinson  v.  Davis, 
purchase  is  made  in  the  name  of  an  43  N.  H.  647;  Hill  v.  Bank,  45  N.  II. 
ille^timaU  child.  Beckford  v.  Beck-  300;  Belford  i'.  Crane,  16  N.  j.  Eq.  265; 
ford.  Loft's  Rep.  490.  The  case  is  im-  Wilton  v.  Devine,  20  Barb.  (N.  V.)  q; 
perfectly  reported.  The  facts  are  set  Guthrie  v.  Gardner,  19  Wend,  (N.  VT) 
forth  showing  a  purchase  by  a  father  414;  lencks  v.  Alexander,  11  Paige  Ch. 
in  the  name  of  an  illegitimate  child,  (N.  Y.)  619;  Garfield  v.  Hatmaker,  15 
and  the  decision  is  given  in  a  note  as  N.  Y.  47;;  Earnest's  Appeal,  106  Pa. 
19 
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St.  310;  Wallace  v.  Bowen,  38  Vt.  638;  the  wife,  the  presumption  of  tdvance- 
Bennett  v.  Camp,  54  Vt.  36;  Jackson  -o.  ment  does  not  arise.  Htggine  v.  John- 
Jackson,  91  U.  S.  131.  son,  JO   Tex.   389;  Cooke  v.  Brand,  27 

Comfart  Pembroke  v.   Allenstown,  Tex.  41:7.     Compare  Peck  v.  Brumma- 

3t  N.  H,  107;  TebbettB  v.  Tilton.  ij  N.  gira,  31   Cal.  447;   Smith  v.  Boquet,  ^^ 

H.   373;    WhJleatone   v.  Constabfe,  14  Tei.  507. 

Johns.  (N.  Y.)  469;   Parish  v.  Rhodes,  So  where  land  U  bought  with  a  mixed 

Wright  (Ohio)  339,  where  a  purchase  fund   belonging  in   part  to   a   husband 

b/  a  husband  In  the  name  of  his  wife  and  in  part  to  his  wife,  and  title  ie  taken 

was  ktld  to  raise  a  trust  in  his  favor.  in  the  wife's   name  upon  her  agreement 

And    this   presumption   arises,   even  to  convey  to  the  husband  at  his  request, 

though  it  was  expressly  understood  at  there  is  a  resulting  trust  in  favor  of  the- 

the   time  of  the   transaction    that  the  husband.     Harden   v.  Darwin,  66  Ala. 

conveyance  is  taken  for   the  sole  pur-  55. 

pose  of  providing  a  home  for  the  wife.  And  a  purchase  by  a  wife,  with  mon- 

and,   in   case   he    should   survive   her,  ey     borrowed    on   her  own   credit,  of 

the   title   should  vest   in   him   and   not  land   mortgaged   by  her  husband,  after 

descend  to  her  heirs,  no  instrument  in  foreclosure    and   the  expiration  of  the 

writing  having  been  executed  to  declare  time    for  redemption,   will   not  raise  a 

the  trusL  Johnson  v.  Johnson,  16  Minn,  trust  in  favor  of  the   husband.     Baker 

513.  V.  Baker,  31  Minn.  363. 

In  Jackson  v.  Jackson,  91  U.  5.  123,  So  where  the  deed  for  land  articled 
land  in  the  District  of  Columbia  was  for  In  the  name  of  husband  and  wife 
purchased  by  a  wife  with  money  partly  was,  by  her  direction,  made  in  his  name, 
coming  to  her  from  the  estate  of  her  and  he  paid  the  purchase  money,  the- 
father,  and  partly  with  her  earnings  presumption  is  that  he  paid  it  for  him- 
subeequent  to  her  marriage.  The  self.  Kline's  Appeal,  39  Pa.  St.  463. 
husband  attempted  to  set  up  a  resulting  And  where  the  wife,  against  the  will 
trust  in  the  land,  on  the  ground  that  of  her  husband  and  without  his  knowl- 
the  money  with  which  it  was  purchased  edge,  took  title  to  an  estate  for  whichi 
belonged,  at  the  time  it  was  purchased,  her  husband  paid,  it  was  ktld  to  raise  a 
absolutely  to  him,  the  common  law  resulting  trust  in  his  favor.  Gogherly 
rights  of  the  husband  over  his  wife's  *.  Bennett,  37  N.  J.  Eq.  87. 
property  not  having  at  that  time  And  similarly  where  the  wife  re- 
been  altered  in  the  District  of  Colum-  ceived  from  her  husband  money  to  be 
bia.  The  court,  while  granting  this  invested  in  real  property,  under  an 
contention,  were  yet  of  the  opinion  agreement  between  them  that  the  title- 
that  the  transaction  constituted  an  ad-  was  to  be  taken  in  his  name  alone,  andr 
vancement  for  the  wife.  Instead  took  title  in  their  joint   namee, 

Therefore,  where  a  wife,  acting  under  a  trust  resulted  in  favor  of  the  husband, 

a  power  of  attorney  from  her  husband,  Hlggins  v.  Higgine,  14   Abb.  N.  C.  [X. 

to  collect  all   money  and  property  due  Y.)  13. 

him  for  her  own  use,  purchased   land  LasftI   Wue. — But   it   seems  that  she 

with  the  money  so  received,  and  took  must  be  his  legal  wife.     Soar  v.  Foster, 

the  conveyance   to  herself,  it  was  held  4  Kay  &  Johnson  (Eng.  Ch.)  i;3,  where 

that  no  trust  arose  in  favor  of  the  hus-  Harris,  having    married    his    deceased 

band.     Whitten   v.   Whitten,   3   Cush.  wife's   sister,  purchased    slock    in   the 

(Mass.)  191.  joint   names  of  himself   and  "his  said 

And  one  who,  having  acquired  an  wife  Rachel.''  it  was  ketd  that  the 
equitable  title  to  real  estate,  acquiesces  transaction  could  not  be  an  advance- 
In  tlie  same  being  held  to  his  wife  by  ment,  since  the  woman  was  legally  only 
the  person  holding  the  legal  title,  will  his  mistress;  Wood,  V.  C^  saying,  p. 
be  presumed  to  have  intended  the  same  161:  "Then  how  does  the  Inference 
as  an  advancement  to  his  wife,  and  to  arise  that  the  purchase  was  intended  as  a 
create  no  trust.  Gray  ii.  Gray,  13  Neb.  provision  for  the  defendant?  Not  upon 
453;  Bartlett  v.  Bartlett,  13  Neb.  4^6.  the  ground  of  his   being  under  a   niorat 

So  where  the  purchase  is  made  in  the  obligation  to  provide  for  the  defendant, 

joint  names  of  the  husband  and  wife,  for  that  argument  would  be  equally  ap- 

Dummer  ii.  Pitcher,  2  M.   H.   K.  (Eng.  pHcable,  if,  instead  of  an   invalid   mar- 

Ch.)  363.  riage  of   this   description,  the  case  had 

Where  %  Tnut  WUl  Arlae. — But  where  been  one  of  bigamy  by  a  person  repre  - 

land    is    purchased    with    community  senting   himself  to    be  immarried.     In 

property  and  title  taken  in  the  niLine  of  such  a  case  tliere  would  l*e  a  clear  moral 
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were  intended  to  be  an  advancement  (or  the  benefit  of  the  nomi< 
nal  purchaser.* 

(i)  Extent  of  the  Doctrine--(«)  To  Persons.— T]\e  doctrine 
extends  to  purchases  by  a  father  in  the  name  of  his  son  and  a 
stranger,*  or  by  a  husband  in  the  name  of  his  wife  and  a  stran- 
ger.* In  these  cases  the  moiety  to  the  son  or  wife  will  be  an  ad- 
vancement, but  the  moiety  in  the  name  of  the  stranger  will  be 
presumed  to  be  in  trust  for  the  actual  purchaser.* 

The  doctrine  of  advancements  has  further  been  extended  to  the 
case  of  a  mother  purchasing  real  property  in  the  name  of  a  son  or 
daughter;'  to  a  purchase  by  a  father  in  the  name  of  his  son-in- 

Auty  incumbent   upon  the   person  sup-  *.   See  cases  cited  In  two  preceding 

posed  to  provide  for  a  woman  vrhom  he  notes. 

hod   so    grossiy    deceived.     The  same  0.  A  distinction  has   been   made  be- 

argument  would  applj  to  a  case  of  mere  tween  the  case  of  a  father  purchasing  in 

cohabitation  without  any  form  of  mar-  the  name  of  his   child  and  the  case  of  a 

riage  whatever.     Any   moralist  would  mother  purchasing  in  the   name  of  her 

saj-  that  a  man  was  bound  to  make  pro-  child,  on  the  ground  as  stated   hy  Jes- 

visions  for  the  woman  with  whom  he  sei.,  M.  R.,  in  Bennet  v.  Bennet,  L.  R., 

had  so  cohabited.     But  it  would  be  im-  loCh.  Div.  478,  that   "there  is  no  legal 

possible    for    this  court  to   Md,  If   in  moral    obligation — no     obligation    ac- 

eithcr  of  the  cases  supposed  an   invest-  cording  to   the   rules  of  equity — on  a 

ment  had  been  made  b_v  the  man,  in  the  mother  to  provide  for  her  child.       And 

names  of  himself  and  the  woman,  that  the  weight  of  authority  in   England   is 

upon  the  mere  ground  of  his  being  un-  against  treating  such   a   purchase  by  3. 

der  such  moral  obligation,  the  purchase  mother  as  an  advancement. 

could   be   presumed   to   have  Iteen   In-  /■  redeVisme,  z  DeG.  J.&  Sm.  17, 

tended  by  him   as   a  provision    or    ad-  was  a  petition  by  a   daughter   asking  a 

vancement."  transfer  to  herself,  as   eiecutrli   of  her 

TnutM  of  Wins.— Of  course  the  rule  mother,  of  certain  stock  for  which  the 

applies    where    a    husband    purchases  mother  had   paid,   and  which   stood   In 

property   and  has    it   conveyed  to  his  the  name  of  the   petitioner   and  of  her 

wife's  trustee.  Alexander  i'.  Wanance,  brother,  who  was  a  lunatic.    The  court 

17  Mo.  22S.  ordered  th^transfer,  on  the  ground  Aiat 

ParcIWM  vlth  Proparty  of  WUa —  there  was  no  presumption  of  an  ad- 
Titl«  In  BwlHuid.— Where  the  husband  vancement  to  the  two  children,  and  the 
purchases  land  with  the  separate  prop-  stock  therefore  belonged  to  the  estate 
erty  of  his  wife,  which  he  holds  as  her  of  the  mother.  It  appeared,  however, 
trustee,  taking  title  to  himself,  a  trust  that  the  mother,  at  the  time  of  the  pur- 
will  result  in  her  favor.  Derry  I'.  Derry,  chase, was  living  apart  from  her  hus- 
74  Ind.  560;  Radcliff  v.  Radford,  96  band, and thntlhepetltioneralleged that 
Ind.  483;  Loften  v.  Witboard,  91  III.  the  object  of  taking  title  in  the  names 
461;  Walker  v.  Elledge,  65  Ala.  51.  of  theson  and  daughter  wasthesecuring 
"" '  ~o  such  trust  will  arise   unless  the  of  the  funds   from   the  control   of  the 

This  case  was  followed  in  Bennet  i>. 

wherea 

See     widowed  mother  had  borrowed  a  large 

•njra,  Ti.,  1,  p.  44,  note  4.  sum  of  money  for  her  Bon's  betwfit.  The 

PnroIWM  by  Wife  In  Namt  of  BiubuUL     facts  of  the  case  show  clearly,  however, 

—In  this  case  the  trust  may  be  proved,     that  a  loan   and   not  an   advancement 

McGovemi'.  )Cnox.2i  OhioSt  547, 553.     was  intended. 

1.  Sufra,  p.  tS,  notes  2  and  3;  p.  19,      .  Compare   Sayrc  v.  Hughes,   L.  R.,  ; 

note  I.  Eq.  376.     In    this    case    the    evidence 

%.    Lamplugh    V.    Lamplugh,    1    P.    showed  that  the  daughter  who  claimed 

Wme.  (Et^.  Ch.)  iii.  the   advancement  was  an   invalid  who 

had   always   resided  with   her   mother, 

and  that  the   mother   had   declared  her 


ers,   85    I 
,   82    Mo. 
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law ;'  by  a  grandfather  in  the  name  of  a  grandchild  ;*  by  an  uncle 
in  the  name  of  his  nephew  ■?  by  a  husband  in  the  name  of  his 
wife's  nephew  ;*  or  niece,*  and,  generally,  by  anyone  who  stands 
in  loco  parentis  to  the  person  in  whose  name  he  purchases." 

The  rule  does  not  apply  to  the  case  of  a  brother  or  sister  who 
purchases  property  in  the  name  of  another  brother  or  sister,'  un- 
less the  purchaser  stands  in  loco  parentis  to  the  one  in  whose 
name  title  is  taken. ^ 

(b)  To  property — Extends  to  Personal  Property. —  The  doctrine 
of  advancements  extends  to  personal  property  as  well  as  to  real,* 

Intention   of  providing   for   her.      The  of  the  amount  of  the   purchase  money^ 

purchase  of  stock  in  the  joint   names  of  she  having  paid  the  other  one-third,  al- 

the  mother  and  daughter  was  ktld  to  be  though  these   notes  were   siibaequentlj 

an  advancement  for  the  latter.  paid  by  the  mother. 

Possibly  these   cases   maybe   recon-  1.  Baker  i.'.  Leathers,  3  Ind.  (i  Port> 

died  by  inquiring  Into  the   Intention  of  ejS;  James  n.  James,  41  Ark.  301;  MIl- 

the  parties  in  each  case.  ler  ti.  Blose,  30  Gratt.   (Va.)   744,   751. 

And  see  Batstone  v.  Salter,  L.  R.,  10  So  a  deed  of  conveyance  to   a   son-m- 

Ch.  App.  431,  where  B  transfer  of  stock  law,  in   consideration   of  his   marriage 

by  B  mother   into   the   joint   names   of  and  "natural  love  and  affection"  of  the 

herself,  her  daughter   and   her   son-in-  grantor    for    his     daughter     and     the 

law,  was  Ac  A/  to   be   an   advancement,  ^ntee.  Is  an  advancement  to  the  son- 

and  where   the   daughter   having  died  in-law,  and  not  in  trust  for   the  daugh- 

bcfore  the  mother,  and   the   son-in-law  ter.     Thompson  v.  Thompson,  16  Ohio 

having  survived  both  of  them,  the  latter  St  73.     Atid  BatBtone  v.  Salter,  L.  R., 

took,  as  an  advancement,  on  the  ground  10  Ch.  App.  431,  where  a  purchase   by 

that  it  would  have  been  good  as  an  ad-  a  mother  in  the  joint  names  oT  heraelf, 

vancement  to  the  daughter,  and   as  the  her  daughter  and   son-in-law  was   ifld 

character  of  the   transaction   was  Im-  to  be  an  advancement.     Supra,  p.  iH, 

pressed  upon  it  at  the  time  of  its  incep-  note  3. 

tion,  this  character  was  not  changed  by  3.  Ebrand   v.  Dancer,  1  Ch.  Ca.  16; 

the  subsequent  death   of  the   daughter  B.C.,   i  Coll.   [Eng,  Ch.)    1650.     Cotn- 

■       ■              lother's    lifetime,    and    conse-  /ore  Lloyd  -o.  Read,   i  P.  Wms.    (Eng. 

went  to  the  son-ln-  Ch.)  607.     But  the  rule  seems   to  have 

rights  as  husbaiid.  no  application  if  the  grandchild  be  lUe- 

In  the  Unittd  States,  the   cases   are  gitimate.    Tucker  w.  Burrow,   1    Hem. 

uniform  In  treating  such  a  purchase  by  a  &  M.  51c. 

motheras /Wma/ac/e  an  advancement.  B.  Jackson  v.  Feller,  1  Wend.  (N.Y.) 

Murphy   V.   Nathans,   46   Pa.   St.  508,  465. 

where  a  mother  negotiated  for  the  pur-  4,  Currant  v.  Jago,  i  Coll.  (Eng.Ch.) 

chase  of  land,  paid  the  purchase  money,  z6t. 

and  directed  the  deed  to  be  made  to  her  6.  Robert's  Appeal,  85  Pa.  St.  84. 

married  daughter,  •.    Tucker  v.  Burrow,  j   Hem.  &  M, 

And  in  Fiynt   v.  Hubbard,   57    MUb.  (Eng.   Ch.)   515;  Robert's   Appeal,  8j 

471,  a  mother  entrusted   money  to   her  Pa.  SL  84;  Jackson  v.  Feller,  I    Wend. 

son  to  complete  a  purchase  of  land   for  (N.  Y.)  465;  Miller  v.  Bloae,  3oGratt. 

her.     The  son  took  the  title  in   his  own  (Va.)  744;  Higdon  v.  Higdon,  57  Miss. 

name  and  then,  with  the  consent  of  his  264;  Jackson   r.  Jackson,  91   U.  S.  121. 

mother,   exchanged   the   land   so   pur-  T.   Field  i'.  Lonsdale,  13  Beav.  (Eng. 

chased  for  other  land.     It  waair>/tf  that  Ch.)78;  Maddison  *.  Andrew,  1    Ves. 

he  took  the  latter   land    as   trustee   for  Jr.  (Eng.  Ch.)  ^7;    Forrest  v.   Forrest, 

her  benefit,  3+ L- J.   Ch.    (^ng.)   428;    Edwards*. 

So,  In  Boozer  v.  Teague  (S.  C,  Oct.  Edwards,  39  Pa.  St.  369,  377;  Smitheal 

10,  1887),  3  S.  E.  Rep.  s5l,noreBultIng  n.  Gray,   i  Humph.   (Tenn,)  491;    «.  c, 

trust  arose  in  favor   of  a  mother   who  w  Am.   Dec.   664;  Keaton  v.   Cobb,  i 

gave   her  son   an  absolute   deed   to   a  Dev.  Eq.  (N.  Car.)  439. 

tract  of  land,  on  the   parol   promise   of  8.    Higdon  i>.  Higdon,  57  Miss,  164. 

the  latter  to  pay  (wo   notes   which   she  >.   Stoefc. — Dummer  u.  Pitcher,  2  M, 

had  given  to  the  vendor  for   two-thirds  &  K,  (Eng,  Ch,)  26i:Butleri>,  Ins.  Co., 
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(2)  Transaction  Will  Not  be  Construed  as  Advance- 
ment IF  in  Fraud  of  Creditors.— If  the  deed  is  made  to 
the  grantee  in  any  of  the  foregoing  cases,   for   the  purpose    of 

defrauding  the  creditors  of  the  one  paying  the  purchase  money, 
a  trust  will  result  to  the  latter  so  as  to  make  the  property  liable 
to  his  debts,*     But  if  the  person  so  paying  the  purchase  money 

14  Ala.  777;  Hill  V.  Bank,  45  N.  H.  And  the  transaction  will  raise  such  a 
rcBultlng  truBt  even  though  the  credltorB 
have  notice  of  the  trust.  Elliott  v. 
Horn,  10  Ala,  348. 

Humph.  (fenn.)4i.  Where  land  was  purchated  with  the 

1.   See  tit.  Fraud.     Spring  -v.  Hlght,  separate   earnings   of  the   wife  during 

16N.J.  Eg.  265;  Newells  i/,  Morgan,  4  coverture,  and   fltle   wm   taken   in  the 

Harr.  (Del.)  135;  Demaree  v.  DriBkill,  name  of   the   wife,  the   husband  being 

3  Btackf.  (Ind.J  iij;;  Creed  v.  Lancas-  deeplj'  indebted  at  the  time  of  the  pur- 

ter  Bank,  I  Ohio  St.  i;  Kimmel  ».  Mc-  cha«e,  it   wa«   held  to  raise  a  recultlng 

Right,  :  Pa.   St.  38;  Doyle  v.  Steeper,  trust  in  his  favor.     Belford  i/.  Crsne,  16 

1  Dana  (Kj.)  531;  Watson   i/,  LeRow,  N.I.Eq.165. 

6Barb,  (N.  y.)  4S1.  Where   a   father,  in   the  purchace   of 

The  leading  case  is  Guthrie  v.  Gard-  land,  pays  one- half  the  purchase  money 

ner,  ig   Wend.   (N.  Y.)  414,  where  the  with   hie   own    money,   intending    the 

plaintiff  l>elow,  Ann  Gardner,  claimed  same  as  an  advancement  to  his  daugh- 

title     under  a   deed   from   one  J  ewe  tt,  ter,  and  takes  the  deed  in  the  name  of  a 

dated  I Sa I,   she   being  at  that  time  the  third   party   in   order    to    defraud   hia 

wife  of   one   Waterman.     It   appeared  creditors,  she  cannot  claim   a  resulting 

that   the   husband  of  the  plaintiff  had  trust  In  tiie  land,  though  no  party  to  her 

paid   for   the   land   witli  his  own  prop-  father's  fraud.     Eastham  u.  Roundtree, 

erir,  and  directed   the  deed  to  be  made  56  Tex.  110. 

to  his  wife,  and  tliat  at   the  time  of  the  But    in  Gowing   t>.  Rich,  1    Ired.  L. 

transaction  he  was  indebted  to  Guthrie,  (N.  Car.)  553,  it   was   *e/tf  that,  where 

who   anerwards  obtained  judgment  an  land  was  purchased  by  a  mother  and 

his  claim,  and  issued  execution  thereon,  the  conveyance  taken   in  the  name   of 

The  sheriff  sold  the  land  in  question  as  her   daughter,  who   became   personally 

the  property   of   the   husband,  Guthrie  liable  for  part  of  the  consideration  mon- 

becoming    the    purchaser,    taking    the  ey,  a  creditor  of  the  mother  could  not 

sherifTs  deed  therefor,  and  entering  into  sell  this  lend  under  an  execution  at  law 

possession.       On     ejectment     brought  tosatisly  a  judgmentagainstthemother, 

against   him   by   Ann   Gardner,  it  was  although  the  land  was  so  conveyed  ex- 

ktUl  that  the  original  transaction,  being  pressly  to  protect  it  from  her  debts,  but 

in   fraud   of   the   creditors  of  the  hus-  that  the  land  could   be  subjected  to  the 

band,  raised  a  resultingtruBt  in  his  favor,  payment   of  her   debts  by  compelling 

So  where   the   title  was  taken  in  the  the  grantee  and  trustee  to  convey  to  the 

name  of  the   wife  "for  the   purpose  of  purchaser   the   legal   title.     But  before 

scaring  Captain    Hill   [a   creditor  and  that  could  be  done,  the  grantee  must  be 

partner  of  the  purchaser]  into  a  settle-  compensated   for   the   money   she  had 

ment,"  there  was  a  trust  in  favor  of  the  paid  or  indemnified  for  the  liability  she 

husband.     Bartlett  v.  Bartlett,   13  Neb,  had  incurred, 

456.  Extant  of  Trnat.— The  best  view  seems 

So  where   a  stockholder  in  a   failing  to  be  that  the  trust  in  this  case   is  cre- 

bank   puts  his  property  into  the  hands  ated   only    in   favor  of  creditors  to  the 

of  his  son  to  secure  the  enjoyment  of  it  amounts    of    their   claims.    Jencks  v. 

for  himself  and  family,  and  to  protect  Alexander,   11   Paige  Ch.  (N.  Y.)  619; 

it  from  creditors  of  the  bank,  the  trans-  Proseus   i'.  Mclntyre,  %  Barb.  (N .    Y.J 

action  Is  fraudulent  and  void,  and  caus-  414.     In  the  latter  case,  after  declaring 

ing  the  property  to   be   taken  In  execu-  that  where  title  is  taken  in  the  name  of 

tion  and  sold  to  the  son,  a  leased  land  to  a  son  to  defraud  creditors  of  llie  father, 

be  forfeited  and  re-entered  by  the  son  in  who  paid  the  purchase  money,  the  court 

his  name,  will  not  change  the  ciiaracter  say:     "But  as  between   the   father  and 

of  the   transaction.     Edlngton  v.  Will-  son,  and  those  claiming  under  the  father, 

lams,  Wright's  Ch.  (Ohio)  439.  the  conveyance  is  absolute,  and  will  vest 
23 
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-was  not  indebted  at  the  time,  subsequent  creditors  could  not 
-defeat  the  title  or  enforce  the  trust,  unless  the  settlement  or  con- 
veyance  was  so  made  for  the  purpose  of  afterwards  running  in 
-debt  and  defrauding  creditors.' 

(3)  Character  Impressed  by  Original  Transaction. — 
The  character  of  such  a  conveyance  as  an  advancement  or  a 
resulting  trust  must  be  impressed  upon  it  by  the  original  trans- 
action." 

(4)  Presumption  of  Advancement  May  be  Rebutted. — 
The  presumption  of  advancement,  being  a  mere  circumstance  of 
evidence,  may  be  rebutted  by  other  evidence  or  other  presump- 
tions tending  to  show  that  the  nominal  grantee  was  to  bold  has 
a  trustee." 

in  the  M>n  the  entire  leg^  and  equitable  S   Ind.    131;  Dudlej   v.   Bcnworth,    10 

estate."  Humph.  (Tenn.)  a. 

But  comfort  Barllett  v,  Bartlett,  13  Accordingly  whert  A  purchased  real 
Neb.  456.  In  that  case  Henr^  Bartlett  estate,  taking  title  in  flic  name  of  his 
bought  real  estate  and  took  title  In  the  wife  "to  save  costs  and  trouble,  and  to 
name  of  his  wife,  as  he  expressed  it,  have  the  legal  title  in  his  then  wife.  In 
"for  the  purpose  of  scaring  Captain  case  the  husband  should  die,"  it  was  a 
Hill  [his  partner  and  creditor]  into  a  trust  in  his  favor,  and  not  an  advance- 
settlement  Subsequently  Bartlett  paid  ment.  Cotton  v.  Wood,  25  Iowa  43, 
Hill's  whole  claim,  and  after  the  pay-  So  where  title  was  taken  in  the  name 
ment  the  wife  died  intestate,  leaving  a  of  the  wife,  on  the  representation  of  the 
brother  and  sister  as  her  heirs  at  law.  vendor  and  the  magistrate  who  took 
Bartlett  brought  action  to  have  a  trust  the  acknowledgment,  that  the  husband 
in  the  lands  declared  in  his  favor.  But  "would  own  it  the  same  as  though  It  was 
it  was  decided  that  having  thus  placed  deeded  to  himself."  Wallace  v.  Bowen, 
his  propertji  for  the  purpose  of  hinder-  2S  VL  638. 

ing  and   delaying   his  creditor,  a  court  So  where  the   money  was  i>ald   by  a 

ofequity  can  give  him  no  relief.  parent,  and  a  son,  without   the  knowl- 

And  in   Elliott  v.  Horn,  10   Ala.  348,  edge  or  consent  of  the  parent,  procured 

it  was  said  that  such  a  purchase  is  void,  the  deed  to  be  made   to   him.     Peer  v. 

both   as   to  creditors    and    subsequent  Peer,  11  N.  J.  Eq,  (3  Stockt.)  431. 

purchasera  from  the  father,  though  they  So   where   property,   for   which   the 

have  notice  of  the  conveyance  to  the  son.  husband  paid,  was  deeded   to   tlie  wife 

See  next  lucceedlng  note.  See  also  tit.  under  the  impression   that   they  would 

FRAUD,and(»(/>-a,vflI.,  i;  p.jS,  note  I.  thus  acquire   a  joint  title.      Milner  i'. 

I.   Seetit.  Fraud.     Creed  v.  Lancas-  Freeman,  40  Ark.  62. 

ter  Bank,  i  Ohio  St.  i;  Diltard  v.  Dill-  So  where  a  husband  bought  land  tok- 

ard,   3  Humph.  <Tenn.)  41;  1  Perry  on  ing  title  in   the   name   of  hia  wife,   the 

Trusts  {3rd  ed.),  i6g.  presumption  of  an  advancement  to  her 

3.  Dudley  I'-  BoEworth,    10    Humph,  was  repelled  by  evidence   showing  that 

(Tenn.)    9;  s,    c,    $■    Am.   Dec.   690;  he  intended  to  limit  her  interest  in   the 

Thompson     v.     Thompson,     1    Yerg,  land  to  the  term  of  her  own  life.     Far- 

(Tenn.)  97;  Howell  v.  Howell,  15  N.  J.  ley  i'.  Blood,   30  N.  H.  354. 

^'  TSi  77-  BurdsB  of  Proof. — The   presumption 

3.  Bispham'e  Eq.  (4th  ed.)  127;  1  Per-  in  these  cases  being  in  favor  of  an   ad- 

ry  on  Tr.  {3rd   ed.)  167:  Butler   v.   M.  vancement,  the  burden  is  on  the  person 

Ins.  Co.,  14  Ala.  777;  Harden   v.  Dar-  asserting  the  trust  to  prove  his  conten- 

win,  66  Ala.  jj;  Ins.  Co.   v.   Deal,   iS  tion.     Stevens  v.  Stevens,  70   Me.  93; 

Md.  26;  Guthrie  v.  Gardner,   19  Wend.  Earnest'e  Appeal,  106  Pa.  St.  310;  Cot- 

<N.  Y.)  4(4;  Jackson   v.   Matsdorf,   11  ton  v.  Wood,   25   Iowa   43;  Dudley  v. 

tohns.  (N.  v.)  91;    Fleming   v.   Dona-  Bosworth,  10  Humph.  (Tenn.)  9;  j!«ne 

oe,  s  Ohio  2s5;Tremper  v.  Burton,  18  v.  Lane   (Me,,  Nov.  19,  1888),    16   Atl. 

Ohio  4i8i  Smith  v.  Slrahan,    16  Tex.  Rep.  323. 

314;  B.C.,  67  Am.   Dec.  621;  Baker  v.  Whftt  BtUuiim  SnUleint. — Anywrtt- 

Lealhers,  3  Ind.  55S;  Hodgson  r.  Mocy,  ten   acknowledgment  by   the    grantee 
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0.  Bemltiag  TnuU  Hot  Within  the  Btatnte  of  Fraud. —  From  their 
very  nature  resulting  trusts  are  not  within  the  statute  of  frauds.* 
They  are'  indeed  expressly  excepted  from  the  operation  of  that 
statute  in  England*  and  in  the  following  states  and  territories 
viz. :  Alabama,^  Arkansas,*  Colorado,"  Florida,*  Georgia,'  Idaho,* 
Illinois,®  Indiana,*®  Iowa,*'  Kansas,**  Maine,"  Massachusetts,'^ 
Michigan,'*  Minnesota, *•  Mississippi,"  Missouri,"  Nebraska,'* 
New   Hampshire,***    New   Jersey,*' 

Out  the  transaction  was  not  intended  6  Conn.  j8t;  Ward  v.  Armitrong,  84 
as  an  advancement  ia  sufficient  to  rebut  111.  151;  Elliott  v.  Aimstroi^,  1  Blackf. 
the  presumption.  Shepherd  v.  While,  (Ind.)  198;  Farringer  ».  Ramtav,  4 
10  Tei.  72.  Md.    Ch.    33;    Peabody  v.   Tarbell,   a 

So  ii  uninterrupted  poBsesBlon  of  the     Cueh.   (MasB.)   326;  Kellj>  t>.  MilU,  41 


■Stocltt.)  431. 

See  further   as  towhat    evidence   is     dorf,    11   Johns,   vn.  1  .)   yi:  nm 
(utficient.  Earnest's  Appeal,  106  Pa.  St.     Howard,    3    Jo.    Eq.    (N.    Car.) 


T£.ts- 


j.-;  Taylor  v.  Tavlor,  9  111.   (4  Gilm.) 
303;  Slack  V.  Slacli,  26  Miss.  287. 

WhAt  Inanfflalaut. — But  evidence  that 
the  husband  paid  all  the  purchase 
monev,  expended  large  sums  of  money 
for  improvements,  and  paid  all  the 
taxes,  Is  not  sufficient  to  overcome  the 
presumption.  Maxwell  i>.  Maxwell, 
109  III.  588.  See  also  Lane  v.  Lane 
(Me.,  Nov.    19,    1888),    16  All.  Rep. 

Vbat  BTldMLoe  AdinlHlliIe  to  Betnt. — 
The  antecedent  or  contemporaneous 
declarations  of  the  purchaser,  or  cir- 
cumstances tending  to  show  that  It  was 
the  Intention  of  the  purchaser  that  the 
grantee  should  hold  as  a  trustee,  and 
not  beneficially  for  himself,  are  admis- 
sible to  rebut  the  presumption  of  an  ad' 
vancemeDt  Milner  J'.  Freeman,  40 
Ark.  62;  Butler  v.  M.  Ins.  Co.,  14  Ala. 
777;  Tajlor  V.  Taylor,  9  111,  (4  Glim.) 
303;  Persons  w.  PerBons,  25  N.  J.  Eq. 
150;  Seibold  v.  Christman,  75  Mo.  30S, 

The  proof  which  in  such  cases  will 
overcome  the  presumption  of  a  gift  to 
the  wife  must  be  of  facts  antecedent  to 
or  contemporaneous  with  the  purchase, 
or  else  immediately  afterwards,  so  as  to 
be  in  fact  part  of  the  same  transaction. 
Read  v.  Huft,  40  N.  J.  Eq.  319. 

WlMt  InadioliilUa. — But  the  declara- 
tions of  the  husband,  made  two  years 
after  the  conveyance,  are  Inadmissible 
to  rebut  the  presumption.  Ins.  Co.  v. 
Deal,  18  Md.  16. 

1.  Hoxie  *.  Carr,  i  Sumn.  (U.  S,  C. 
C.)  173,  187;  Cook  11.  Kennerly,  12 
Ala.  43;  Caple   v.  McCollum,  37  Ala 


440; 


Myers  v.  Myers,  25  Pa.  St  100;  San- 
ford  V.  Weeden,  2  Heisk.  (Tenn.)  71; 
Brown  *.  Brown,  77  Va.  619. 

t.  29  Charles  1,  ch.  3;  3  Stats,  at 
Large  385;  Rev.  Stat.,  vol.  i,  774. 

S.  Civil  Code  Alabama  (1887),  ^ 
'845. 

4.  Digest  of  Statutes  (.Arkaiiiat 
1886),  4  3383. 

P.  General  St»Xatts  {Colorado,  tSSi), 
*  1516. 

t.  McClellan's  Digest  (Florida 
1881),  p.  214,42. 

T.  Co^e  oi  Georgia  (Lester,  Rowell 
&  Hill's  ed..  1882).  I,  2316. 

5.  Rev.  Stat. /rfn*o    (1887),  46008. 

9.  Rev.  Stat,  /lllnois  (Cothran's  ed., 
1887).  p.  742,  s  9. 

10.  Rev.  Stat.  Indiana  {Myer«  &  Co's 


;   foitia    (Miller's    ed.. 


11.  Rev.   Coi 
1884),  4  1934. 

13.  Compiled  Laws  of  Kansat  (Das- 
sler's  ed.,  1885),  4  6497. 

IS.   Rev.  SUt    Maine   (1S83J,  p.  650, 
4  II. 

1«.  Public     Statutes     Afaiiackuiglla 
(1883),  p.  792,  41. 

IB.  Howell's  Annotated  SUtutes   01 
Michigan   (1881),  1)  5568. 

U.  Statutes   of  Minnesota  (1878),  p. 
553.  4  6- 

IT.  Rev.  CoAt:  Miuitiiffi  (1880),  { 
1296. 

IB.  Rev.   SWt.   Miiiouri   (1879),   f,^ 
25".  y* 

IB.  Compiled  Statutes  of   Ntbraaia 
(.885).  p3.  363.464.  443.4- 

"  GeneralLawsof  Af*ii./^a»./ji<>» 


'.  Ramsey,  9  Ark.  518;   Dean  v.  Dean,    p.  445,  %  3. 
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New  York,"  Pennsylvania*  South  Carolina*  Utah,*  Vermont* 
and  Wisconsin.*  But  this  exception  in  these  statutes  is  merely 
declaratory  of  existing  law,  and  accordingly  in  those  States  where 
there  is  no  such  express  statutory  exception,  resulting  trusts  arc 
on  the  same  footing  as  in  those  States  where  such  an  exception 
exists.^ 

10.  Pared  SvideoM  Adminible  to  Eitabliih  or  Bebnt.— Since  result- 
ing trusts  are  based  on  the  mere  presumption*  that  the  creation 
of  a  trust  was  the  intention  of  the  parties,  and  since  they  are  not 
within  the  statute  of  frauds,®  it  is  well  settled  that  parol  evidence 
is  admissible  to  establish*** 

1.  Rev.     Stat.   JVeiv    Tork     (Banlu  i8   N.   Y.   568;     Botgford    v.    Burr,   a 

&   Bro.,  7th   ed.,    1883),  pt.   2,   ch.    i,  Johns.   Ch.    (N.   Y.)   405;  Stafford   v. 

tU.   1,  i  50;  vol.  3,  p.  !i8o.  Wheeler,  93  Pa.  St.  461;  Jackman  v. 

a.  Purdon's  Digeet,  (1883),?.  831,  4  3.  Ringland,    4    Watta  &  Sere.  (Pa.)  149; 

a.  General  Statutes  of  5juM  Carolina  McGuirc  v.   McGowen,  4  Deasaus.  (S. 

(1882),  44  1961,  1961,  Car.J486JameB».FuIcrod,5Tex.5i;!: 

4.  Code   of  Civil   Procedure,  ^  1206,  Agricultural  Association   v,  Brewster, 

See  also  laws  of  1884,  p.  366.  51    Tex.  357;    Bank   v.   Cairlngton,   7 

B.  Rev.    Laws    Vermont     (1880),   ^  Leigh   (Va.)   566;   Miller  v.   Blose,  ja 

1933.  Gratt.  (Va.)  744;  Kane   v.    0'Conner«. 

•.Rev.     Stat.    WhcoHsin    (1878),  4  78  Va.  76;   Smith  t.  Batton,  12  W.  Va. 

2076.  541. 

7.  Hoxle  V.  Carr,   i  Sumn.  (U.  S.  C.  The  leading  case  is  Boj-d  v.  McLean, 

17;  Farringer   v.   Ramsay,  4  I  Johns.  (Ch.)  N.  Y.  582.     In  that  c: 


>  ly.  187; 
1.  Ch,  33. 


a  bill  was  filed  praying  that  the  defend- 

>.  Stifra,  v.,  4,  and  notes.  ant   be   decreed    to    reconvej    certain 

9.  Sufira,  V.,  9,  and  notes.  property  to  the  plaintiff,  on   paying  tlie 

W.  Hoxief.  Carr,  1  Sumn.  (U.S.  C.  amount    due.      It    appeared    that    the 

C.)  171,  187;  Laughlin  v.   Mitchell,  14  plaintiff  had  agreed  in  writing  with  one 

Fed.  Rep.  jSi;  Caple  t.  McCoIlum,  27  Golden,  that  he  should  convey  and  that 

Ala.  461;  Rhea  i>.  Tucker,  ;  6Ala.  450;  Ihej  should  purchase  a  lot  of  land  in 

Lee  V.  Browder,  51  Ala.  288;  McGuire  Newburgh.     The  plaintiffs   alleged   in 

11.    Ramsey,  9   Ark.   518;  Mallagh    [■.  their  bill  that  they  had   liorrowed  the 

Mallagh   (Cal.   Feb.   4,    1888),  16  Pac.  money  from   McLean,  and   as  security 

Rep.   535;  affirmed  on   rehearing,  Sept.  for  its  repajment  had  the  deed  made  in 

26,  iSSS,  19  Pac.    Rep.   256;  Lipscomb  his  name,  and  that  the  plaintiffs  entered 

v.  Nichols,  6  Colo.  290;  Scott   v.  Tav-  into   possession.     The  defendant  absn- 

lor,  64Ga.  5o6;Corder  v.  Corder  (111"),  lutely  denied  the  loan  and  declared  thut 

14  West  Rep.  120;  Elliott  f.  Armstrong,  he   had   paid   the   money   as   his   own. 

2  Blackf.  (tnd.)   198;  Irwin   v.  Ivers,  7  For  the  defendant  it  was  Insisted   that. 

Ind.    308;    s.   c,    63    Am.    Dec.    421;  having  in  his  answer  absolulely  denied 

Letcher  v.  Letciier,  4  J.  J.  Marsh  (Ky.)  any  trust  or  loan,  parol  proof  of  it  wai- 

590,593;  Farts  f.  Dunn,  7  Bush   (Ky.)  inadmissible,    since   the   deed  stood  in 

276;  PTool   r.  Thomas  (Ky.,   May   3.  his  name.     Mr.  Chancellor    Kent. 

1888),   8   S.   W.   Rep.    108;     Baker   v.  ofler  acareful  review  of  the  English  and 

Vining,    30    Me.    i2t;     Whitmore    v.  American  authorities,  decided   in  favor 

Learned.  70  Me.  276;  Hollis  v.  Hayes,  of  the   admissibility    of  the  evidence, 

1  Md.  Ch.  479;  Dryden  v,  tianwav,  31  saying   (p.   590):     "I   consider   myselt 

Md.  354;  Peabody  c.  Tarbell,  i   Cush.  bound  by  this  series  of  authorities,  and 

(Mass.)  226;  Livermore   t>.   Aldrich,  5  that  the  parol  proof  taken  in  the  pres- 

Cush.  (Mass.)  431 ;  Shaw  v.   Shaw,  8fe  ent  case   is  to   be   received   as  compe- 

Mo.  594;  Farrington  v.  Barr,  36  N.  H.  tent." 

86;  Page  v!  Page,   8   N.   H.    187,    195;  In   McGuire  I'.Ramsey,  g  Ark.  jiS. 

Jackson  -v.  Matsdori",  11  Johns.  (N.  Y.)  Johnson,  C.J.,  said  (p.  527):  "Rcsull- 

91;  Malin  I'.  Malin,  1    Wend.   (N.  Y.)  ing  trusts,  or  trusts  created  by  opera- 

'"■;  Boyd  V.   McLean,    1   Johns.   Ch.  tlon  of  law,   being   expressly   excluded 

"  '    ""     '^winburne  i^.  Swinburne,  from  the  operation  of  the   *iatute  [of 
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or  rebut*  them:  and   this   even  contrary   to    the   consideration) 

Frauds)   It   is  manifest  that  parol  evt-  rule     that    it    is     not     competent     lo- 

dence  li  admissible  to  establish  them,  engraft  an  express  trust  on  a  written 

The  evidence  in  such  cases  U  not  In-  deed  by  parol  proof.     Scott  v.  Tajilor. 

traduced  to  establish  anj'  fact  inconslat-  64  Ga.  50G. 

ent  with  tlie  legal  operation  of  the  But  parol  testimony  of  the  mere 
words  of  the  deed,  but  merely  to  en-  intention  of  the  parties  is  not  admissible- 
graft  a  trust  upon  the  legal  estate."  Shelby  ».  Tardy  (Ala.,  May  I4,  1888). 

In  Osborne  v.  Endicott,  6  Cal.  14^  it  a,  So.  Rep.  276. 

was  said   that,   in   order     to   create  a  But  as  to  resulting  trusts  of  the  third 

resulting  trust,  the  facts  need  not  appear  and  fourth  class,  see  infra,  VIII..  2. 

aiSrraatlvely   on   the   face  of  the  deed,  1.    Jenkins  i'.  Pye,  12   Pet,   (U.   S.) 

but   may  be   proved    by   any   note   or  241;  Tryon   v.   lluntoon,  67  Cal.  3;!;: 

memorandum  in  writing  of  the  original  LIverraore  v.  Aldrich,  5  Cush.  (Mass.) 

purchase,   even   though   the  statute  of  431;  Irvine  ;'.  Marshait,  7   Minn.  ;86; 

frauda  be  pleaded.  Farrington  v.  Ban-,  jf.  N.  H.  86;  Pagt- 

The  fact  and  manner  of  paying  the  -o.  Page,  8  N.  H.  187,  igj;  Botsford  i'. 

purchase    money    may   be   proved   by  Burr,  2  Johns.  Ch.  (N.  Y.)  405;  Creed  r. 

prol.     DePeyster  «.  Gould,  2   Green's  Lancaster  Bank,  I  Ohio  St.  i. 

Ch.  (13  N.  J.  Eq.)  474,  480.  In  the  last  case  It  was  said  by  Calu- 

The    transaction    out    of    which    a  well,  J.:  "When  a  person  purchasex 

resulting  trust  arises   may   be   proved  property  with  his  own  funds  and  places 

by    parol,    but    the    trust   itself   must  the  title  in  the  name  of  a  stranger,  the 

~  '      upon     the     acts      or    situation  legal  presumption  Is  that  he  made  such 

proved,      and  purchase  for  his  own  use,  and  that  the 


jr°^ 


upon  their    declarations,    property  is  held  intrust  for  hin 
Footef.  Bryant,  47  N.  Y.  54^  Th6     Is,     however,     a     mere     abstract 

Undkrwood,  J.,  said,  in  Letcher  v.    presumption   that  may  be  rebutted  by 
Letcher,  4  J.  J.   Marsh.  (Ky.),  on  p.    circumstances orevidencc going toshow 
"  ""         '  ...        .    .        ^  different  Intention,  and  each  case  ha* 

<   be   determined    by  the    reaBonai>le 


the  question  is  whether  the   law  will  thatit  may  happen,  that,  where  property 

imply  a  trust  from  the  facts  in  a  given  is   thus  purchased   and   placed   in   the 

case,  it  is  not  Improper  to   show   the  name  of  a   stranger,  the  presumption 

intentof  the  party  laylngout  the  money  that  the  law  will  draw,  taking  all  the 

by  his  declarations."  circumstances    into   consideration,  will 

The  evidence  must  be  clear  and  satis-  be  that  the  property  was  Intended  for 

factory,  and   can  only  be   received  to  and  vested  absolutely  in  the  person  in 

show    a    fact,    from    which    the    law,  whose  name  it  Is  placed."     The  opinion 

without  any  declaration  of  a  trust,  or  goes   on   to   show   how   these   clrcum- 

agreement  of  the  parties,  implies  a  trust  stances,  etc.,  may  be  proved  by  parol. 
resulting  from   the  fact  proved.     Far-         "The  presumption  may  be  rebutted 

rington  u.  Barr,  36  N.  H.  86.  also   by  the   declarations   of  the   pur- 

Where  a  bill  was  filed  by  a  sister  chaser,  made  at  the  time  of  and  in  such 
against  a  brother  to  compel  the  con-  immediate  connection  with  the  pur- 
veyance to  her  of  certain  property,  the  chaser  [purchase]  as  to  be  part  of  the 
title  to  which  had  been  taken  in  res  ffettie.  It  is  Important  that  this 
htm,  under  a  purchase  made  by  her,  to  rule  in  regard  to  declarations  bereceived 
secure  the  payment  of  the  notes  for  with  the  limitation  here  stated.  .  .  . 
the  purchase  money,  which  had  been  If  a  purchaser  declare  that  he  pays  his 
given  by  him,  and  upon  a  verbal  agree-  money  for  the  benefit  of  the  nominee  in 
ment  to  convey  to  her  upon  the  the  deed  ...  let  it  tell  against  him. 
payment  of  said  notes,  which  payment  The  legal  effect  of  his  act  without  the 
she  alleged  had  been  made,  the  pro-  declaration,  would  have  been  to  give 
ceeding  is  not  to  be  regarded  as  one  to  him  an  equity,  but  any  man  of  common 
change  the  deed  to  the  brother  from  a  sense  may  qualify  the  legal  effect  of  hii# 
fee  simple  to  a  conditional  title.  EvI-  conduct  by  an  accompanying  decla- 
dence  of  such  agreement  and  payment  ration.  But  what  do  declarations  before 
was  admissible,  without  infringing  the  orafterthepurcbasesignlfy?     Ifbefore.. 
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<:lause  in  the  deed,'  and  the  answer  of  the  trustee,*  and  even 

they   can    import    no    mor?    than    an  and  A  and  B   each   paid   one-half  the 

intention,   which,   because    it   is   mere  price  of  the  land,  these  circumUancei 

mental  purpose,  may  be  changed.     If  shown  in  part  by  parol,  were  ktld  suffi- 

Jifter,  they  operate  to  divest  an  equitable  cienf   to   rebut   the   presumption  of   a 

-estate,  and  therefore  are  unworthy  to  be  trust.      Irvine   v.    Marshall,    7    Minn 

received."      Per    Woodward,   J.,    in  186. 

Edwards  v.  Edwards,  39  Pa.  St.  369.  So  the  presumption   that   the   party 

Eebutt&I  fts  M  Put. — And  the  pre-  furnishing  the  purchase  money  for  land 

sumption  may  be  negatived  as  to  part  becomes  its  equitable  owner,  is  rebutted 

of  the  estate,  and  prevail  as  to  part,  i  by  proof  that  the  money  was  loaned  to 

Perrv  on  Trusts  {3rd.  ed.),  %  139;  Ben-  the  taker  of  the   legal   title.     Moyer's 

bow  ti.  Townsend,  1  M,  &  K.jo6;  Rider  Appeal   (Pa.,  May   i^,    r888),    14   Atl. 

;■.    Kidder,    10    Vee.    360;    Pinney    -v.  Rep.  353. 

Fellows,  15  Vt.  525.  What  WUl  Hot  ielmt.— "The   Inten- 

Vhxt    Snfflolant   to   B«biit. — A    was  don  of  the  parties  at   the   time  is   the 

about     to     go     to     California.        His  essential  element,  for  if  the  party  pays 

I'avorite  sister  furnished  him  with  $100,  the  consideration  as  bis   own,  and  not 

-earned  by  teaching  school  at  $8.00  per  for  the  party  Caking  title,  the  beneficial 

month,to  assist  in  defraying  the  expenses  title  is  his;   his  declarations   afterwards 

<of  his  journey.     Without  her  knowledge  made,  and  not  bearing  upon  hie  inten- 

he  bought  land  taking  title  in  her  name,  tion  at  the  time,  cannot  affect  hie  title 

lie  informed  her  of  the  fact,  and  asked  nor  vest  in  the  party  holding  the  title, 

for  a  power  of  attorney  from   her,  to  an  estate,   which,  at   the  execution  of 

"take  posHCEsion  of,  lease  or  sell  all  lands  the  deed,  was   the   estate  of  the   party 

she   bad  or   might   hereafter   have   in  paying    the     purchase    money."      Per 

.California.     She  accordingly  executed  Clark,  J.,  in  Warren  v.  Steer,  iii  Pa. 

and  returned  the  power  of  attorney.     It  St.  641. 

was  held  that  these  facts  could  be  shown  1.    Hyden  v.  Hyden,  6  Baxt.  (Tenn.) 

by    parol,    and.    being    shown,    were  406;   Page  r.  Page,  8  N.  H.  187;   Buck 

sufficient  to  rebut  the  presumption  of  a  i'.  Pike,  11   Me.  q;   McKeown  v.   Mc- 

tnisl.      Tyron     v.   Huntoon,   67    Cal.  Keown,  33  N.  J.  Eq.  384;   DePeyster  f. 

315,  Gould,  3   Gr.  Ch.  (3   N.  J.   Eq.)   474; 

The    parol    evidence    admissible    to  Cotton  v.  Wood,  15  Iowa  43;   Cooper 

rebut  the  presumption  must  be  of  the  r.   Skeet,    14    Iowa    578;    Millard    v. 

intention   of   the   parties    at  the   time  Hathaway,  37  Cal,  119;  Murry  v.  Sell, 

of  the  transaction.     Warren  v.   Steer,  23  W.  Va.  475;    Livermore  v.  Aldrich, 

113  Pa.  St,  634,  5  Cush.  (Mass.)  ^31;   Peabody  v.  Tar- 

B  paid  the  purchase  money  of  an  liell,  3  Cush.  (Mass.)  333;  Jrwin  v. 
estate  conveyed  by  a  third  person  to  A,  Ivers,  7  Ind.  108;  s.c.,63  Am.  Dec.  420; 
who  agreed  to  convey  to  B  subject  to  a  Pinney  v.  Fellows,  15  Vt.  s*5;  Barron 
mortgage;  and  A  and  B  afterwards  f.  Barron,  34  Vl.  375. 
agreed  that  A  should  raise  an  additional  Though  it  seems  that  the  express 
sum  of  money  by  another  mortgage,  consideration  In  a  deed  cannot  be  con- 
and  convey  the  estate  to  B  subject  to  tradicted  by  parol  evidence  by  the 
the  two  mortgages;  and  B  subsequently  parties  to  it  or  by  those  holding  under 
accepted  of  A  a  deed  of  the  estate,  them  to  defeat  the  conveyance.  Far- 
subject  to  the  two  mortgages,  the  latter  rington  v.  Barr,  36  N.  H,  fe;  Connorp. 
of  which  was,  in  fact,  never  made.  It  Follansbee,  59  N.  H.  124. 
wafi  kfld  that  the  presumption  of  a  9,  Boyd  i'.  McLean,  i  Johns.  Ch. 
resulting  trust,  raised  bv  Che  first  agree-  (N.  Y.)'s8i;  Buck  t.  Pike,  11  Me.  14; 
ment,  wan  rebutted  by  the  subsequent  Baker  v.  Pining,  30  Me.  121;  Moore 
agreement  and  the  acceptance  of  the  w.  Moore,  38  N.  H.  38a;  Page  v.  Page, 
deed.  Livermore  :■.  Aldrich,  5  Cush.  8  N.  H.  187;  Larklns  u  Rhoads,  1; 
(Mafls.)  431.  Port.  (Ala.)  196;  Enos  *.  Hunter,  9  111. 

So  where  A  and  Beach   claimed  the  311;    Elliott   v.   Armstrong,   1   Blackf. 

right  to  purchase  certain  public   land,  (Ind.)  198;  Jenison  v.  Grares,  3  Blackf. 

and  it  was  agreed  in   writing  that   the  (Ind.)   441;    Blair   v.   Bass,  4    Blackf. 

^ot  should  be  bid  in  by  the  public  bid-  (Ind.)  540;   Irwin   v.  Ivers,  7  Ind.  308; 

■der,  to  be  conveyed  by  him  as  five  dis-  s.  c„  63  Am.  Dec.  430;   Sneli  v.  Utter- 

jntercsted   citizens   <hould     determine,  back,  i  Bibb  (Ky.)  609. 
28 
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*fterthe  death  of  the  nominal  purchaser,*  but  not  contrary  to  an 
^press  trust,  declared  in  the  deed.* 

.  U.  Burden  of  Proot — The  burden  of  proof  is  on  the  party  seek- 
■"^to  establish  the  trust.' 

is.  Chaneter  of  Evidenoe. —  And  the  evidence,  in  order  to  estab- 
''sh  such  a  trust,  must  be  clear,  full,  and  satisfactory.* 

^  DePeyrter  v,  Gould,  3  N.  J.  Eq.  said:  "Different  judges  have  employed 

4?4;  Boyd   »,  McLean,   t  Johns.   Ch.  different    language    in    declaring    the 

(n.  Y.)  581;  Harder  r.  Harder,  J  Sand,  character   and  weight  of  the  evidence 

Ch.  (N.  Y.)    17;   Fausler   v.  Jones,   7  which  la  necessary  and  sufficient  to  es- 

Ind.  177;  Harritburg  Bank  v.  Tyler,  3  tablish  a  resulting  trust.     The  result  of 

WJtS.(Pa.)  373;  Williams  p.  Hollings-  all  the  attempts   to  deline  the  rule  as  lo 

worth,   I   Strobh.  Eq.   (S.   Car.)    103;  the  amount  of  parol  proof  necesBary  in 

HcCammon  v.  Pettit,^  Sneed.  (Tenn.)  such  cases  is,  that  the  conscience  of  the- 


141;  Neitl  v.  Keese,  5  Tex.  13.  court  should  be  fully  satisfied   that   the 

1  See  lupra,  V,  j,  p-  14,  note  1.  facts  relied  on   to   support   a   trust   are 

t.  Lehman  v.  Lewis,  61  Ala.  129.  In  true    and      sufficient     to    create     the 

thii  case,  Bickbll,  C.  J.,  said,  (p.  133) :  trust."  " 

The   presumption    arising    from    the        The  language  of  the  court  In   Shaw 

coDTeyince,   that    it    fully   speaks  the  v.  Shaw,  m    Mo.  594,  is,  if  the  owner- 

whole  troth,  must  prevail  until  the  con-  ship  of  the  purchase  money   "be  estab- 

trtry  is  established  beyond   reasonable  lished  by  parol.   In  such  a  manner  as  tO' 

cotitroversy.     The  burden  of  removing  leave  no  reasonable  doubt  In  the  mind 

Ihit  presumption  rests  upon  the   party  of  the  chancellor,  the  trust  springs  intO' 

iisertine  the   contrary,   and   it   is  not  being  by  implication  of  law.   The  proof 

enou^  for  him  to  generate  doubt  and  required  must  be  "well-nigh  convincing. 

uncertainty."  in  its  character." 

So   it    was     said     in    Whitmore   v.         And  in  Lee  v.  Brawder,  51  Ala.  3SS, 

Learned,  7oMe. 376:  "Theburden  rests  the  admission  of  parol  evidence  to  e«- 

beavllj  upon  the  plaintiff  to   establish  tabltsh  a    resulting    trust    was    called 

against  the  record,  a  passive   trust  re-  "one  of  the  mistakes  of  equity." 
lultiiig  by  operation   of  law  from   the        The   following   are   some   of  the  ei- 

payment  by  one  person  of  the  consid-  pressions  used  bj  the  courts:     The  evi- 

eratian  of  a  d^  taken  in  the  name  of  dence  should  be: 

another."  Clear.  Smith  v.  Patton,   13   W.  Va.. 

And  see  Bibb  I'.  Hunter,  79  Ala.  351;  541;    McCammon     i>.  Pettit,   3   Sneed 

Nejland  f.Bendy,69Tei.7ii;   Green  (Tenn.)   146;    Parker   ».  Snyder, 31  N_ 

V.  Deilrich,  114  III.  636.  J.  Eq.  164- 

*.  See  preceding  note  and  car""  " '"" 

The  law  will   not  presume   J 

except  in  cases   of  absolute  necessity.  aS,  1S88),  14  West.  Rep.  1 
2  Slon''s  Eq.  Jur.  (13th  ed.)  519;   Or-         Clear  and  distinct  or  explicit.  Miller 

ton  V.  Knab,  3  Wis.  576;  Strimpfier  v.  v.  Blose,  30  Graft.  (Va.)    744;  Kane  v. 

Robeits,  18  Pa.  St.  283;  Cook  i>.  Foun-  O'Connors,  78  Va.   76;  Wilts   v,  Hor- 

(>In.  3  Swanst.  591.  ney,  59  Md.  5S4. 
The  leading  case  is  Boyd  ir.  McLean,         Clear  and  satisfactory.    Laughlln  v. 

'-"ws-Ch.  (N.  Y.)  581.    In  that  case  Mitchell,  14  Fed.   Rep.   382;  Agricul- 

Chancsllor  Kent,  al^er  reiuc-  tural  Association  v.  Brewster,   51   Tex. 

tantly  deciding  that   parol   evidence   is  257;   P'Pool  v.  Thomas     (Ky.,   May  3, 

admissible  to  establUh  resulting   trusts,  iSS8),  3  S.  W.  Rep.  19S. 
goes  on  to   say:  "The  cases  uniformly         Not  only  satisfactory,  but  clear  and 

show  that  the  courts   have  been  deeply  undoubted.  Reynolds  v.   Caldwell,   80 

impressed  with  the  danger  of  this  kind  Aia.  233. 

of  proof,  as  tending  to  perjury  and  the         Unquestionable.     Dudley  t>.  Bachel- 

intecurity  of  paper  title,  and  they  have  der,  53  Me.  403. 

r«iulred  the  payment  by  the  cestui  que        Clearly  eulBctent     Billli^s  v.  Clln- 

Iruil  to  be  clearly  proved."  ton,  6  S.  Car.  90. 

This  doctrine  has  been  uniformly  fol-         Full,  clear  and   convincing.     Lee  v. 

lowed.      In    Sandford    v,    Weeden,    3  Browder,    51    Ala.    288;     Lehman    v. 

Heltk,  (Tenn.)  70,  Nicholson,  C.  J.,  Lewis,  63  Ala.  129;  Donaghe  v.  Tarns, 
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13.  What  Muflt  be  in  Evidenoe. — The  controlling  question  is  the 
■ownership  of  the  purchase  money,*  and  in  order  to  establish  a  re- 
sulting trust  payment  by  the  cestui  gue  trust  must  be  clearly 
shown.*  Where,  therefore,  there  has  been  no  payment  of  purchase 
money  by  the  cestui  qm-  trust,  parol  evidence  will  not  be  admitted 
to  establish  a  trust.* 

14.  What  Evidence  Admiatible. —  The  declarations  or  admissions 
of  the  nominal  grantee  that  he  holds  the  title  for  the  benefit  of 
another,  are  admissible  to  establish  a  resulting  trust,  though  fre- 
-qucntly  entitled  to  little  weight.*  So  the  declarations  of  the  per- 
son paying  the  purchase  money  are  admissible  when  they  con- 
Si  Vb,  13J;,  Baker  !■.  Viniog,  30  Me.  lion  price  by  the  person  claiming  tobc 
iii;  t.  c  JO  Am.  Dec.  617.  (he  beneficial  owner,it  must  Ije  «honn 

Most    convincing    and   irrefragHblc.  that  the  purchaee   wa<  made  on  his  ac- 

Hyden  v.  llyden.  6  Baxt.  (Tenn.)  406.  count  or  for  his  benefit.     It  is  suflicient 

On  the  other  hand,  in  a\ecent  case  in  if  that  which   in   fact  formed  the  con- 

Texas    the    defendant     requcAled    the  nlderation  of  the  deed  be  siiown  to  have 

tourt    to    charge   the  jury    that:      "In  moved    from    the    party    for  whom  the 

order  to  malie  a   deed   of  tmst   out  of  trust  is  claimed  to  exist,  or  was  furnished 

a  deed  absolute  on  its  face,  or  to  engratl  on  his  behalf  or  on  his  credit.     Bibb  v. 

a  parol  trust  on  such  a  deed,  it  requircK  Hunter,  79  Ala.  351. 

the  clearest  and  most  positive  proof  of  It  must  l>e  proved  that  the  considera- 

Ruch  fact,  and  nnlcsii   the   plaintiff  has  lion  belonged  to  the  CMfKi  ^xe  (r««(,  or 

aiich  proof  you  will  find  for  the  defend-  was  advanced  by  some  person   for  him 

ant."     The  court  refused  so  to   charge,  as  a  loan  or  gift,     Dudley  i'.  Bachelder, 

and  the  refusal  was  assigned  as   error.  53  Me.  403. 

The  lower  court  was  affirmed,  the  court  See  also  Olive  v.  Dougherty,  3  Iowa 

raying:  "Such  a   degree  of  proof  has  372;  Farringer   v.   Ramsay,  4  Aid.  Ch. 

never  been    required  by  the  courts   of  33;  Kendall  -v.  Mann,  ji   Allen  (Mass.) 

thisor  any  other  State,   so  far  as   we  15;  Davis  i'.  Wetherell,  11  Allen  (Mass.) 

.are  advised,   and   it   was   properly  re-  10;    Stephenson   v.   Thompson,  13  III. 

fused."  Neyiand  f.  Bendy,  69  Tei.  711.  186;  Alexander  i/.  Tarns,    13   111.   sii; 

In   two  cases  in    Illinois,   Green  v.  Frederick  v.  Haas,   5   Nev.  394;   Malin 

Dietrich,  114  III.  636.   and    Hencke  v.  v.  Malin,   i    Wend.   (N.  Y.)  615;  Get- 

Floring,  114  III.  554,   it   was   said   that  man  i'.  Get  man,   i   Barb.  Ch.  (N.  Y.) 

the  proof  must  be  "ofthe  most  satisfac-  4oq. 
tory  character."     But  in  both   of  these 
it  was  after  the  lapse  of  many  years. 

See  further.  Whitmore   i'.   Learned, 

70  Me.  176;  Enosf.  Hunter,  9  III   m;  ^,   _               _,    , 

Farringer  v.  Ramsav,   4   Md.   Ch.   33;  Harr.  (Mich.)  11;  Kendall  v.  Mann, 

Lloyd  <■.  Lynch,  18 ^a.   St.   419;   Ben-  Allen  (Mass.)  15;  Irwin  i>.  Ivers,  7  tnd. 

nett  f.  Fulmer,  49  Pa.  St.    155;   Farrell  308;  Stephenson   r.  Thompson,  13   III. 

1:    Lloyd,    69;  Jenison    r.    (3raves,    1  186;  Botsford  p.  Burr,  j  Johns.  Ch.  (N. 

Blackf.  (Ind.)  440;  Parmlee   v.   Sloan,  Y.)  408;  Walker  r.  Bningard,  3  Smed. 

37    Ind.   481;  Holder    r.    Nunnellv.    2  &  M,  (Miss.)  733;  Ensleyt'.  Baltentlne,4 

Coldw. (Tenn.)  388;  Johnson  f.  Qua'rles,  Humph.    (Tenn.  )  133;   Thompson     v. 

46  Mo.  413;  Miller  v.  Stokely,   5   Ohio  Branch,  Meigs  (Tenn.)  390. 

St.   194;  Tunnard  v.  Littell,   23  N.  J.  «.   In  Lee  v.  Browder,  51   Ala.  288,  it 

Kq.   264;  Olive    V.    Dougherty,    3    G.  was  said  that  the  oral  evidence  usually 

Greene   (Iowa)  371;  Phelps  v.   Seely,  offered  consists  of  the   verbal  declara- 

22  Gratt.  (Va.)    ;3g*   Greer  r.   Baugn-  tions  or   admEssions  of  the  party  to  be 

man,  13  Md.   257:  White  v.  Sheldon,  4  charged  with  the  trust. 

Nev.  280;    Frederick  v.  Haas,  5  Nev.  The  rule  and  reason  for  it  are  clearly 

389.  enunciated    In     Lehman   v.   Lewis,  6z 

1.    Shaw  i>.  Shaw,  86  Mo.  594.  Ala.  139.     "The  verbal   declarations  o 
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stitute  parts  of   the   res  gesta.^     So  of   other  parol   testimony- 
tending  to  show  facts  from  which  the  law  will  imply  a  trust,* 
16.  Whftt  Evidenoe  ImtdiuiBaible. —  See  note.' 

evidence  against  him  and  all  claiming  and  her  eon,  parol  evidence 
under  him  otherwise  than  as  bona  fide  admitted  to  show  the  nature  oT 
purchasers  for  value.     Evidence  of  thU    dealings  and  to  establisli  a  trust. 


under  him  otherwise  than   as  bona  fide     admitted  to  show  the  nature  of  tho«e 

turchasers  for  value.     Evidence  ofthU    dealings  and  to  establisli  a  trust.     Mal- 
ind  is  admitted  to  be  of   the  most  un-     lagh    v.    Mallagh    (Cal.,    Februarj-   2, 


satjsfacton'  character,  and   is   received  188S),  16  Pac.  Rep.  535. 
with  great  caution.     It   is   so   eas/  of        And  where  a  sister  jited  a  bill  against 

fabrication,  so  incapable   of  contradic-  her  brother  to  compel  the  conveyance 

tion,  and  the  total  alteration  of  its  effect  of   land  to   which   he  had  taken  title 

which  the  alightest  mistake  or   failure  to  secure   pa^j'ment  of  notes  made  \>y 

of   recollection  may  cause,   that,  after  him  for  the  purchase  monej,  he  having 

the  death  of  the  grantee,  it  will   not   be  verballj'   agreed    to   convej'  upon    her 

made  the  basis  of  a  decree  establishing  paying   the  notes,  parol  evidence  was 

a  resulting  trust  or  an  equity   in   oppo-  admitted  to  prove  the  agreement  and 

sition   to   the   terms   of   a  conveyance,  pavment.      ScoH    v.    Taylor,  64   Ga. 

unless   it  is   clear,   consistent  and  cor-  506. 
roborated  by  circumstances."  In  a  suit  by  a  husband  against  hie 

See  also  Corder  v.  Corder  (111..  Mch.  wife  to  enforce  a  resulting  trust  arising 

zS,  1S8S.),  14  West.  Rep.  120;  Malin   v.  from  the  payment  of  part  of  the  price, 

Malin,    1    Wend.    (N.     Y.)    62^,   649;  evidence   tliat  part  of  such  price  was 

Don^he  11.  Tarns,  81  Va.  131;  Green  f.  paid   by  one   not   a  party  to  the  suit 

Dietrich,  14  III.  636.  Is    admissible    to   rebut  complainant's 

1.     Edwards  v.  Edwards,  39  Pa.  St.  allegation   that   he   paid   it     Kellv  v. 

369.       In   this    case    Woodward,  J.,  Kelly   (III.,   Nov.  15,   188S).   18   N'.  E. 

announced    the    doctrine    in   the    teit  Rep.  785. 

excluding    statements     made     by    the         So  it  may  t>e  shown  that  the  nominal 

person   paying    the   purchase    money,  purchaser  was  of  such  mean  circum- 

made    before    and    aller    the   time    of  stances   as   to   make  It  impossible  for 

purchase  on  the  ground  that,  if  made  him  to  have  been  the  purchaser.     Bis- 

before,  they  were   merely  evidence   of  pham's    Eq.    (4th    ed.)    123;   i    Perry 

intention,  and   if   made   subsequently,  on  Trusts  (3rd   ed.),  $  137.     Willis  r. 

they  should  not  be  admitted  to  divest  Willis,  2   Atk.  71;  Farrell  i'.  Lloyd,  60 

an    equitable    estate.       This    doctrine  Pa.  St.   247;  Strimpfler  v.  Roberts,  18 

seems  to  be  roodieed  by  the  later  case  Pa.   St.   183;    Savre    v.    Frederick,  16 

of  Warrwi   v.   Steer,  112   Pa,  St.  64a,  N.  J.  Eq.  205. 

where  the  subsequent  admissions  were         Compare    Balbec    v.    Donaldson,   2 
admitted,  but  said  to  be  material  only 
as  they  bore  upon  the  intention  of  the 
parties  at  the  time  of  the  purchase. 

See  also    Blodgett   v.   Hlldreth,   103  in  land  held  by  another,  not  made  In 

Mass.  484.  the    presence    of   the    latter,  is   inad- 

Cvmfare    Corder    i<.    Corder    (III.  mlasible.      Corder     v.     Corder    (III., 

March  28,  i8S3),  14  West  Rep.  120.  March  18,  1888),  14  West.  Rep.  iio. 

3.     In    Leakey  v.   Gunter,   25   Tex.         So   the  declarations   of    the   person 

400,  Gunter  had  purchased  land   from  paying  the  purchase  money  when  not 

one   Lemon.     Leakey  claimed  to  have  tlie  rei  gesia.     Edwards  v.  Edwards, 

paid  the  purchase  money,  and  asserted  39  Pa.  St.  369. 

a  trust  in  the  land.     He  offered  evidence         So  declarations  of  the  party  paying 

of  certain  conversationB  t>etween  him-  the  purchase  money,  and  not  tiearing 

self  and  the  agent  of  Lemon,  in  which  upon  his  intention  at  the  time  ol   the 

Gunter  did  not  participate.     The  court  purchase.      Warren   v.   Steer,   lu    Pa. 

held,    that    these    converaatione    were  St.  634. 

admissible  as  parts  of  the  res  gfiia.         So  evidence  of  the  mere  intention  of 

it  being  competent  to  prove  by  parol  the   parties,  without    payment   of    the 

that  the  purchase  was  In  fact  made  by  purchase    money.       Snelbj'  v.    Tardv 

him  and  for  his  benefit,  though  the  deed  (Ala.,  May  14,  18S8),  4  So.  Rep.  37f).  ' 
was  taken  In  the  name  of  punter.  And  where  a  sister  sought  to  establish 

So  where  there  had  been  complicated  a  tnut  against  her  brother  in  land  to 

business  transactions  between  a  mother  which  he  held  title  in  his  own  name, 
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16.  Wluit  Zvldence  Soffldent. —  Such  evidence  as  leaves  no  reason- 
able doubt  in  the  mind  of  the  court  is  sufficient  to  establish  a  re- 
sulting trust.* 

17.  What  Bvidanoe  Tniofflrifiiit. —  But  any  evidence  which  falls 
short  of  the  above  requirement  is  insufficient.* 

upon  the  ground  that  her  share  of  her  defendant  at  about  one-sixth  of  its 
father's  estate  constituted  part  of  the  value,  evidence  that  the  defendant,  at 
purchase  monc;',  declarations  of  her  the  sale,  declared  that  he  was  buying  II 
mother  in  her  behalf  are  not  admissible,  for  the  plaintiff,  and  afterwards  de- 
Schneider  V.  Becker  (111.,  May  9,  1&88},  dared  that  he  had  bought  it  for  the 
17  N.  E.  31.  plalntiir,  and  that  the  plaintiff  had  sub- 
And  In  Tenneisee,  when  a  wife  seeks  sequently  actually  paid  the  money,  was 
to  establish  in  e<juity  a  tnist  arising  sufficient  to  establish  a  trust.  Caple  v. 
from  the  use  of  her  money  by  her  McCoUum,  37  Ala.  461. 
husband  in  the  purchase  of  land,  Althougli  there  may  be  no  direct 
making  her  husband  defendant,  his  proof,  yet  there  is  sufficient  evidence  to 
testimony  is  inadmissible.  Ilyden  v.  establish  a  resulting  trust  in  favor  of 
Hyden,  5  Baxt.  (Tenn.)  406.  the  mortgagor,  where  It  appears  that  a 
1.  See  sufra,  V,  i^,  p-  39.  note  4.  mortgagee  who  purchased  the  mort- 
More  must  be  shown  than  the  mere  gaged  premises  at  a  foreclosure  sale, 
violation  of  the  parol  agreement,  i  Euttered  Che  mortgagor  to  remain  in 
Perry  on  Trusts  (3rd  ed.),  ^  134;  Bibb  possession  and  control  of  the  land  for 
V.  tfunter,  79  Ala.  xt\\  Hackney  i>.  several  years,  claiming  and  dealing  with 
Butts,  41   Ark.   393;   Watker   i'.  Bnin-  it  as  his  own,  having  it  assessed  to  him- 

Erd,  13   Sm.  &   M.  (MIss.J  711;   Ktst-  self  for  taxation  and  paying   the  taxes, 

■'s  Appeal,  73  Pa.  St.  398;  Wllliardi'.  and  where    the   mortgagee   frequently 

Williard,     ^  Pa.   St.  119;    Loomis  v.  admitted   payment  of  his  debt   m   Itih 

Loomis,  6oBarb.  (N.  Y.)  3i;   Duffy  r.  after  the  sale,  and   obtained   the   clerk 

Masterson,   14   N.  Y,   557;    Lantry   v.  and  master's  deed,  and  transferred  it  by 

Lanlry,  ci  III.  451.  written  endorsement    to    the  mortgag- 

The  plaintiff  In  ejectment  produced  or's   wife.      Sullivan   n.    Sullivan,     §& 

evidence  that  there   had   been   an   ar.  Tenn.  176. 

rangement  made,  that  the  land  in  ques-  1.    Mere    loose    declarations   of   Che 

tion    should    be     purchased    for    four  husband   and  persons   since  dead,   are 

heirt,  and  that  she  paid,  as  part  of  the  not  sufficient  to  establish  a  trust.   Mod- 

Eurshase   money,   a   sum   which,   with  rell  n.  Riddle,  Sa  Mo.  31. 

er  interest  in  the  estate,  would  more  In  order  to  establish  by  parol   a   re- 

than  pay   her  one-fourth.     Held,  that  suiting  trust   against  the  grantee  in  a 

such  evidence  was  sufficient   to  estab-  deed,   It   Is  not   sufficient   to  introduce 

lish  a  resulting  trust  unless  negatived  evidence    that    the    complainant    em- 

in  the  belief  of  the  jury.     Harrold  v.  ployed    (he    grantee   as   his   agent   to- 

,    Lane,  53  Pa.  St.  16S.  purchase   and   pay  for   the  estate,  and 

Oral  evidence  that  a  conveyance  of  promised  to   repay   him  the  purchase 

land  by  a  quit -claim  deed   In  the  usual  money.     Kendall   v.    Mann,    11    Allen 

form  from  A,  B  and  C, tenants  in  com-  (Mass.)  Ij, 

mon,  to   D,  the  other  tenant   in   com-  Proof   of   an   oral   agreement   by   a 

mon,   was   made   In   pursuance   of   an  man   with   his   wife   to   purchase   land 

agreement   between   them,  that  in  con-  with   her  money,   and    have  the  deed 

sideration   of  certain   payments   made  made  to  her,  the  deed  having  been  af- 

and   to  l>e  made  by  A,  the  land  should  terwards    taken   in   the   name   of    the 

be  held  by  D  In  trust  for  A,ts  admissible  husband,  consisting  of  the  recollecticm 

andsufficlent,even  after  thedeath  of  all  of  witnesses  twenty-six  years  after  It 

the  tenants  in  common,  to  establish  a  was  alleged  to  have  been  made,  of  what 

trust  in  A's   favor   In  the   shares   con-  they  heard  the   husband   and  wife  say 

veyed  by  B  and  C,  but  not  in  the  share  about  it,  and  the  admissions  of  thehus- 

conveyed     by   A    hlmtelf,  nor  in   the  band  being  at  most  in  general  terms, 

share  of  D.     Blodgett  v.   Hildreth,  103  was  not  sufTicientlv  clear  and   satisfac- 

Mass.  484.  tory  to  establish  the   trust.     P'Pool  v. 

So  where  the  plaintiff's  land  was  sold  Thomas   (Ky.,  May  3,  188S),  8  S.  W. 

under  execution  and  bought  In  bj'  (he  Rep.  19S. 
32 
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So  the  verbal  dectaratlonBofthe  Tath-  cured     insurftnc«,    made     leases     and 

er,  in  whom  the   legal  title  was   vested,  receipted  for  the  rent  in  hla  own  name; 

as  mtde  to  one  witness  tioth  before  and  that  the  land  was  assessed  in  his  name; 

after   the    purchase,  were  held  insulfi-  that  the   son   erected   a   house  on   the 

cient  to  raise  a  resulting  trust  in  favor  of  land,  for  which  the  father  furnished  the 

his    son,   there   being   an   unexplained  greater  part  of  the  cost;  and  that  the 

discrepancy  between  the  amount  of  the  father  had  lived  with  the  son,  and  had 

purchase    money    as    paid     and     that  declared  that  the  property  belonged  to 

alleged  to  have  been  advanced   by   the  the   latter,   and   that   the  former    had 

I    son,      the      person      by     whom      the  loaned  the  money  to  pay  for  it,     EvE- 

money  was  alleged  to  have  been    sent  dence  liaving  been  given   of  the  above 

not  being  eiamined  as  a  witness,  and  facts,  was  held  insumcient  to  establish 

there  being  no  knowledge  of  the  trust,  a    resulting    trust.      Moj-er's     Appeal 

or  other  con^rmatory  proof  among  the  (Pa.,  May  14,  1888],  14  Atl.  Rep.  3C3. 
members  of  the  family.      Lee  v.  Brow- .       In  Wilts  v.  Homey,  59  Md.  564,  the 

der,   <i    Ala.   388.      And  see  Lloyd  ii.  facts   were   that  a    woman  purchased 

Lynch,  38  Pa.  St.  419.  property,  taking  title  in  her  own  name. 

In  an  action  Involving  the  ownership  On   her  death    her  son   filed    his   bill 

of    certain     land       the     evidence     for  claiming  that  the  land  was  purchased 

plaintiff  showed  that  his  testator,  under  with   his   money   and    was,    therefore, 

whom     he     claimed,     had     the     land  held  in  trust  for  him.     It  was  In  evi- 

surveyed,  performed    labor,  and  made  dence  that  shortly  before  the  purchase 

improvements  thereon,  and  that  defend-  the   mother    had    received    a   sum    of 

ant    had    oHien    stated    that  the    land  money,  in  her  own  right,  and  another 

belonged    to    said    testator.    The    op-  sum  in  her  son's  right,  either  of  which 

posins    evidence     showed      that     the  were  more  than  sufficient  to  pay  the 

defendant  had  contracted  for  the  land  purchase  money.      One  of  the  grantor* 

in   his  own   name,   paid   the   purchase  testified  that  the  grantee  informed  htm 

money,  leased  the  property,  hired  testa-  at  the  time  the  deed  was   prepared  that 

tor  to  perform  labor   thereon,  and  that  she  was  purchasing  with  the  money  of 

the  said  testator  had  admitted  defend-  her   son,  and   two   other  witnesses,  be- 

ant's   ownership   of  the   land.      Held,  sides  the  son,  spoke  of  similar  declara- 

that     plaintiff    failed      to    show     that  tions  made   by   her  at  different  times, 

defendant  held  the  land  in  trust  for  said  On  the  otiier  hand,  five  witnesses  on  the 

testator.       Corder  v.  Corder,  (111.)  16  other  side  testified  that  she  repeatedly 

N.  E,  Rep-  107.  declared  that  she  had  bought  the  prop- 

A   woman   had   delivered   money  to  erty  with  her  own  money  and  for  her 

her  son  which  he  had  invested  in  land,  own   use.       This   testimony   was   held 

but  what  land  did  not  certainly  appear,  insufficient  to  raise  a  trust  in  the  son's 

For  twenty  years   she   lived   with   him  favor. 

■nd  his  widow  on  land  the  title  to  In  Schneider  v.  Becker,  (111.,  May  g, 
which  was  in  his  name,  and  which  was  1S8S),  17  N.  E.  Rep.  31,  Wendel  Beck- 
always  regarded  as  his,  making  no  er  had  bought  land,  taking  title  In  his 
inqu^  as  to  the  title.  The  petition,  own  name,  and  subsequently  conveyed 
after  amendment,  averred  that  the  title  it  to  his  brother,  Peter.  Barbara 
was  taken  by  him  without  her  knowl-  Schneider,  formerly  Becker,  his  sister, 
edge  or  consent.  The  only  evidence  thirty  years  after  the  purchase,  sought 
was  the  random  and  uncertain  declara-  to  establish  a  trust  In  the  land  on  the 
lions  of  the  decedent  and  the  indefinite  ground  that  her  share  of  her  father's 
testimony  of  the  mother,  then  sevsnty  -  estate  went  into  the  purchase  money- 
six  years  of  age.  This  was  Insufficient  Her  case  was  supported  only  by  evi- 
to  establish  the  trust.  Murphy  v.  dence  of  conversations  in  which  the 
Hanscome  (Iowa,  Dec.  19,  1S88),  40  defendant  admitted  that  her  share  had 
N.  W.  Rep.  717,  formed   part  of  the  purchase  money, 

A    bill    was    brought    by    a    father  and      offered      to    buy     her    interesL 

against  his  son  to  establish  a  resulting  Defendant  denied  such   conversations, 

trust,    Jt  appeared  that  the  contract  for  and  he  and  another  sister  testified  that 

the  purchase  of  land  was  made  by   the  they  and   Wendel  furnished   the   pur- 

.  Bbn!niilsownname,and  that,atthetime  chase   money.      There   was   testimony 

of  the  purchaM,   the   father  furnished  that   the   defendant  had    accounted   Eo 

the  son  with  $1,000,  and  deposited   to  plaintiff  for  her  share  left  with  Wendel, 

the  credit  of  the  son  the  balance  of  the  and  during  an  interval  of  nine  years 

purchase  money.     That   the   son   pro-  after   the  purchase,  although   plaintiff 
10  C.  of  L.— 3                              33 
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18.  Effisct  of  Ladiei. —  A  resulting  trust  will  not  be  enforced  by 
a  court  of  equity,  when  the  nominal  purchaser  has  occupied  and 
enjoyed  the  estate  for  a  long  time,  and  there  has  been  laches  on 
the  part  of  the  person  claiming  to  be  the  cestui  que  irust.^     But 

where  the  trust  is  admitted,  and  there  has  been  no  adverse  hold- 
ing, lapse  of  time  is  no  bar.* 

lived  at  a  dItUnce,  no  communication  would  be  a  time  quite   unreasonable,  is 

Id  her  in  relation  to  her  interest  wai  an  opinion  which  I   have   formed  with 

produced.     It  was   ield  that  this  evt-  much  contideration."     Peebles  v.  Read- 

dence  justified  the  digmtssal  of  the  bill.  Ing,  8   S.   &   R,  (Pa.)  484.     So  in  Gr«- 

Decedent    bought   plaintiff's    home-  ham  v,  Donaldson,  5    Watts  (Pa.)  4C1, 

■tead  and  ttie  land  in  controversj  at  a  a  period  of  ten  jears   barred  the  ri^t. 

tax  sale.     A  witness  testified  that  the  And  in  Strimpfler  v.  RoberU,  18  Pa. 

decedent  had  obtained  $i6j  from  him  St.  383,  a  period  of  twentj-one  jears 

on  plaintiff's  account,  and  stated  that  was  sufficient, 

he  held  the  tas  deeds,  that  he  had  re-  The  whole  matter,  in  Pennsylvamia, 
convened  the  homestead  but  would  is  at  present  governed  b^  the  Act  of 
hold  the  other  for  his  trouble.  There  iind  April,  1856,  (  6;  P.  L.  1856,  p.  531; 
was  also  evidence  that  the  deceased  had  Purd.  Dig.  1883,  p.  1064,  which  provides 
said  the  land  was  plaintiff's  and  he  that  no  action  shall  be  brought  to  en- 
would  corfnty  to  him  when  certain  force  any  implied  or  resulting  trust  but 
things  were  performed.  The  amount  within  five  years  after  such  trust  ac- 
requfred  to  redeem  the  homestead  was  crued,  with  the  proviso  that  in  cases  o( 
(110,  and  to  redeem  the  land  in  ques-  fraud  the  limitation  shall  run  only  from 
tion,  $63.  Plaintiff  was  not  Indebted  the  discovery  thereof.  See  Best  v. 
lo  deceased  at  the  time.  This  evidence  Campbell,  6z  Pa.  St.  476. 
was  held  insufficient  to  establish  a  re-  In  an  loma  case  the  decision  was  that 
Milting  trust  in  favor  of  the  plaintiff,  the  resulting  trust  would  not  be  en- 
Rlchardson  v.  Hanej  (Iowa,  Oct.  19,  forced  by  a  court  of  equity  when  the 
188S),  40  N.  W.  Rep.  115.  cestui  gut  lrusfaa.s  neglected  and  failed 

See    further,   as  to    testimony    Meld  to   assert   his   right,  or   to   enforce   his 

insufficient,     Bibb  v.   Hunter,  79  Ala.  ownership    of   the   property   for   such 

,151;  Agricultural  Association  v.  Brew-  length  ot  time,  and  under  such  drcum- 

ster,  CI  Tex.  2c8*    Henckc  v.  Flaring,  stances  as  to  estop  him  from  question- 

114  111.5541  Thomas  v.  Standlford,  49  ing   the   title   of   the   actual  occupant. 

Md.   187;  Parker  v.   Snyder,  31   N.  J.  Hall  v.  Doran,  13   Iowa  368.   And  in  a 

Eq.  16^;  Billings  I-.  Clinton,  6  S.  Car.  later  case  in  the  same  Sute,  it  was  said 

90;  Adams  i>.  Bums    (Mo.,   Nov.  z6,  that  long  and    unexplained  delay  is  a 

tSSS),  10  S.  W.  Rep.  it.  material   circumstance  against  the  es- 

1.   In  Clegg  T.  Edmonson,  3  DeG.M.  tablisliment  of  implied   trusts   In   real 

&  G.  787,  a  delay  of  nine  years   in   at-     --'---—■- '    --■-■ ' —  •-     - 

tempting  to  enforce  a  resulting  trust 
WOE  held  fatal,  although  the  parties 
cUiming  the  trust  had  t«en  continually 
aMerUng  their  right,  which,  however, 
was  always  denied  by  the  trustee. 

In  Peebles  v.   Reading,    a    delay  of  declared, 

fourteen  years  was  jt«/i/ to  bar  the  r^ht  See    also    Robertson    v.    MacUn,    3 

of   the   alleged   cestui  qac  trust.     "The  Havw.  (Tenn.)  70;  Newman   V.Early, 

case  was   that  lands  were   sold  under  3  Tenn.   Ch.  714;  Smith   v.  Patton.  ij 

execution,  the  purchaser  declaring  that  W.  Va.  541;  Delane  v.   Delane,  7  Bro. 

be   was   buying  for   the  former  owner.  P.   C.  379;  Beckford  v.  Wade,   17  Ves. 

There  was   evidence  of   an  agreement  97;    Haines    v.   O'Connor,    10    Watts 

on  the  part  of  the  former  to  convey  to  (Pa.)  315;  Lewis  v.  Robinson,  10  Watts 

-'.y  the   latter  of  (Pa.)  338;  Midmer   v.   Midmer,  36   N. 

The   purcliaser  J.  Eq.  399;  King  v.  Pardee,  96  U.  S.  90;  . 

_n  of  the   premises.  1  Perry  on  Tr.  (3rd  ed.),  4  141. 

.  ^  .                ''Where    no  time  B.    Lapse  of  lime   is   no  bar  to  relief 

is  mentioned  the    law    could    intend   a  for  Ibeenforcement  of  a  resulting  trust, 

nasooable  time,  and  that  fourteenyears  where   there   has  b^n  an  acknowledg- 


,  ,^^d: 
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VI  'aasshnxQ  Tbustb  of  the  Seoonb  Class— PnrohUM  by  Penou 
ia  k  FidtudMy  CspBoitf  .^  The  second  class  of  resulting  trusts  arises 
where  a  trustee  or  other  fiduciary,  acting  apparently  within  the 
scope  of  his  powers  —  that  is,  having  authority  to  do  what  he 
does — purchases  property  with  trust  funds  and  takes  title  thereto 
in  his  own  name,  without  any  declaration  of  trust.  In  such  case 
a  trust  will  result  by  operation  of  law  for  the  benefit  of  the  trust 
estate,  as  the  trustee  will  be  presumed  to  have  intended  that  the 
purchase   should  enure   to    the  benefit   of    the  estate.*     If  the 

erse  poe-  v.   Deg,  2   P.  Wms.  413,  414;  Perry  v. 

■!.  Jewel],  Phillips,  4  Ves.  R.  107;    Powel  v.  GLo- 

:8  N.  H.  340.  ver,  3  P.  Wins.  151  n.;  Fox  v.  Macreath, 

When  the  holder  or  a  legal  titk  Bub-  2  Bro.  Ch.  400;  s.  c,  2  Cox  310;  Moiret 

jecl  lo  a  resulting  trust    permits    the  v.  Paskc,  t  Ark.  54;  Kimber  v.  Barber, 

f»j/Hiji(e/r«»/tooccupy  and  enjoy  the  L.   R.,  8   Ch.   Ap.  56;  Wedderburn   v. 

Isnd  as  owner,  he  shall  derive  no  benefit  Wedderburn.  4  My,  &   Cr.^r;  Docker 

from  the  lapse   of  time.     Douglass  v.  v.  Somes,   J    My.  &    K.  665;  Gresley  v. 

Lucas,  63  Pa.  St.  g,  Mouseley.  4  De  G.&J.78;  Holman  r. 

In  Jennings   v.   Shacklett,  30   Gratt.  Loynes,   4   De  G.  M.  &  G.  270;  Hei.Be 

(Va.)  765,  an  attempt  was  made  to  en-  v.  Briant,  6  De  G.  M.  &  G.  623; Knight 

force  a  resulting   trust  resting  on  parol  i>.   Browyer,  2   De    G.  &  J.  4JI,  445; 

eiidenee   thirty-three   years    after   the  Savery  v.  King,  5  H.  L.  Cas,.  627. 

tran«action  by  which  it  was  alleged  to  tliilt«d    BtataB    Conrti.— Phillips    v. 

have  been   raised.     The  alleged   cestui  Crammond,  2  Wash.fU.  S.)  441;  Flan- 

gtiflrml  was  In  possession  of  the  prem-  ders  v.  Thompson,  3  Woods  (U.  S.)  9; 

iset  to  the  time  of  her  death,  which  oc-  Dodge   f.  Woolsey,    18    How.    (U.S.) 

curred  five  vears  before  the  commence-  331,341;  Koehler  f.  Black  R.  &  Co.,  2 

ment  of  the  action.     Neither  she  nor  Black  (U.  S.)  715;  Smith  ii.  Bumham, 

her  heirs   made  any  attempt  to  set  up  3    Sumn.    (U.    S.)  435;  Thompson  v. 

the  tnist  undl  cr«iitorB  of  the  alienee  Perkins.   3   Mason   (U.   S.)  13a;  U.  S. 

undertook  lo  subject  the  land  to  the  pay-  Bank  i:  State  Bank,  96  U.  S.  30. 

ment  of  his  debts.     The  court  held  ttia.i  Alabama.— Tilford  v.  Torrey,  53  Ala. 

the  delay  was  not  a  bar  to  the  setting  i3o;  Crutch   v.   Taylor,   66   Ala.   217; 

up  of  tiie  trust,  but  that  owing  to  the  Walker  ».  Elledge,65  Ala.  51;  Lewis  v. 

great  lapse  of  time,  the  testimony  to  es-  Montgomery  Bldg.  Assoc,  70  Ala.  176. 

lablish  the  trust  mustbesuch  as  to  leave  ArkMuaa. — Pindalli'.  Trevor,  30  Ark. 

no  doubt  of  the  character  of  the  trans-  249. 

action,  OalUOniia.— Jenkins  v.  Frink,  30  Cal. 

1-  T*itwritan.-Bisp.  Eq,(4thed,)  486;  586;  Jenkins  v.  Frink,  30  Cal,  586;  Neall 
J  Storj  Eq.  Juris.  (13th  ed.)  ^  1210;  v.  Hill,  16  Cal.  145;  Everdson  v.  May- 
Perry  on  Trusts  (3rd  etT),  J  127;  Adams  hew,  65  Cal,  163. 

on    Equity   (7th   Am.   cd.) 'ij,  n-  i;  2  Oonneotlont,— Church  r.  Sterling,  16 

Pom.  Equity  Juris,  J  1049;  1    Ucwin  on  Conn.  388. 

Tnists  (Sthed,),  •143.  OflorfHi.— Chastain   k.  Smith,  30  Ga. 

■nglldi  AaUnrttta*.— Keech  *.  Sand-  96;  Sasser  v.  Sasaer,  73  Ga.  275;    Mar- 
ford,  I  Eq.  Lea.   Ca.  48,  49,  6a;  Trench  tin  v.  Creer,  I  Ga.  Dec.  109. 
I'.    KarHson,    17    Sim.    iii;    Lench  c.  minoU.— Dodge  ».  Cole,  97  III.  338; 
Unch,  ioVeB.sil;  Mathiasu.Mathias,  Mueham  v.  Musham,  87  III.  80;    Rob- 
3Sfn.S;GifF.S52;OnRelevr.  Anstruth-  erts   v.  Opp,   56  111.    34;    Cookson    - 


jbfn.KGiff.sSJiOnReley  r.  Anstruth-  erts   r.  Opp,   56  111.    34;    t-ookson    v. 

er,  10  Beav.  453,   461;    Mathlas  ti.  Ma-  Richardson,  69  111.  137;  Moss  *.  Moss, 

thias,  3  Sm.  &  Giff,  552;  Great  Luxem-  oj  III.  449;  Stow  v.  Kimball,  a8  III.  93; 

bourgRy.    Co.   f.  Magnay.' 25   Beav.  Smith  p.  Ramsay,  6  TU.  373;  FoUansbe 

586;  Tlltcroft's  Case,   21    Ch,    D.  519,  p.   Kllbreth,  17  111.  522;  Loflen  c.  Wit- 

g;  Bagnall  f.Carlton,6Ch.Div.37i;  board,  92  111.  461, 
m  Smnbrero  Co.  v.  Erlanger,  5  CJh.        Indiana. — French  v.  Sheplor,  83  Ind, 


.«,         ,„      .1  .43   Am,   Rep.  67;  Res 

Nuttall,  I  Russ.   &  Myle.  53;  Carter  v.  Resor,  9  Ind.  347;  Miller  v.  Blackburn, 

Palmer,   11    BHgh      R.   397,   418,  419;  14  Ind.  6a;  Goldsberry  *.   Gentry,  93 

Lane  -o.  Dighton,   Amb.  R.  409;   Deg  Ind.  193;  Borer  *.  Libey,  88   Ind.  235; 
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purchase    is  made  partly  with   trust    funds. 


trust  results  pro 


Pishbeck  v.  GrOBB,  III  III.308;  Derrj  V.  v.  Hynds,   19  Barb.   615;  Freeman   ;'. 

Derry,  74  Ind.  560;   Pugh   t>.   Pugh,  9  Kellj,  i  HoSm.  Ch,  90;  Methodiat  Ch. 

Ind.  133;  Riehl  f.  Foundrj' Aaaoc,  104  o.  JsqueB,   i  Johns.    Ch.   450;  •.  c,   3 

Ind.  70  i  Waldron  V.  Saunders,  8^   Ind.  Johns.  Ch.  77;  Dickson   v.  Cod  wise,   i 

370;  Catherwood  v.   Wataon,  ^  Ind.  Sandf.  Ch.   J14.;  Schlaefer  v.   Coraon, 

576.  51  Barb,  [N.  Y.);  Day  x^.  Roth,   18   N. 

lowK.— Fox  V.  Doherty,  30  Iowa  334;  V.  448;  Butts  v.  Wood,   37  N.  Y.  317; 

Robineoni;.  Robinson, 22 Iowa 437;  Bur-  BHbk  v.  Mattescn,  45  N.  Y.  3i\  Newton 

den  V.  Sheridan,  36  Iowa  115;   ».  c,  14  v.  Porter,  6q  N.  Y.  133;  PaEcoag  Bank 

Am.  Rep.  505;  Reichoff  f.Brecht,    c\  v.  Hunt,  3  Edw.  Ch.  (N.  Y.)  383;  Bank 

Iowa  633;  Claussen  v.  Franz,  I  Clarke  of  America  v.  Pollock,  4  Edw.  Ch.  {N. 

(Iowa)  336;  SchaffnerTi.  Gontzmacher,6  Y.)  2:5. 
Clarke  <Iowa).  Morth   Cudlna.— HatI   v.   Sprigg,   7 

KuuM.— Rose  I'.  Hayden,   35   Kan.  Mart.  (N.  Car.)  2^3;  s.  c.  tz  Am.  Dec> 

106;  «.c.,  57  Am.  Rep.  145;  English  v.  '"*•■  •  """  -     *•""    ' 
Law,  37  Kan.  342;  Winkfield  v.  Brink- 
man,  31  Kan.  682. 

Kentuekr. — Lee  v.  Foi,  6  Dana  {Ky.) 


n)6;  Lyon  v.  Akm,  78  N.  Car.  358; 
Campbell  v.  Drake,  4  Ired.  (N.  Car.) 
94' 

Oreftm. — Springer  u.  Young,  i40reg.. 


.  Dwelly,  45  Me.  53;     660;  Lefevre's  App.,  69  Pa.  St. 

-urrcii -u.  orewer,  51  Me.4— -  *■--       "    «•—  "—    '■ —'-    ■ 

.  Smith,  37  Me.  394 


e.^2;  Mer- 


8  Am.  Rep..  339;  Hammett's  App.,  73 


MaryUsd.— Brooks   v.   Dent,   1 

Ch.  533;  Thomas  TJ.  Standiford,  49  Md.  313;  Rupp's  App.,  100  Pa.  St.  531; 

181;  Ceil.  Bank  v.  Snively,  33  Md.  353.  iey  v.  Jones,   114   Pa.   St  510;  Becki'. 

KAMftoliiiMtU. — Richards T'.Manson,  Ulrich,  13    Pa.   St.  636;  s.  c,  53   Am. 

101  Mass, 483;  Bancroft  f.  Cousen.   13  Dec.    ^07;  Rajbold  v.  Raybold,  20  Pa. 

Allen   50;   Jones  !>.  Dexter,   ijo   Maaa.  St  306;  Barrett  f.  Bamber,  81    Pa.   St. 

-      -       -     ■        "               s^Ias*.!.  -                   ■ 


380;  Nat. 


meiu^ii.— Mich.    Ry. 


len, 


lihan    V.  Sheehan,  135  Maj 
""  "        Co. 


4Mic 


,  331. 


'.  Mel-     J73;  Coder   v.   Huling,  37   Pa.   St.  84; 


Wailaaipvl- — Harper  v.  Archer,  38 
Miss.  Z12;  Hancock  v.  Titus,  ^;^  Miss. 
334;  Henderson  n.  Warraack,  27  Miss. 
830;  Cameron  v.  Lewis,  56  Miss,  76. 

IDMOiiil.— Valle  V.  Bryan,  19  Mo. 
433;  Woodford  V.  Stephens,  si  Mo. 
443;  Modrell  v.  Riddle,  83  Mo.  31; 
White  V.  Drew,  42  Mo.  561;  Baurn- 
gsrtner  v.  Guessfield,  38  Mo,  36. 

MabrAaka. — Roj  v.  McPhierson,  11 
Neb.  197. 

Hew  HunpiUre. — Farley  v.  Blood,  Hawthorne  v.  di 
10  Foster  {N.  H.)  354;  Hall  v.  Young,  Pillow  v.  Thomas, 
37N.  H.  .34.  "     ■' 

Mew   Jeraer. — Stratton   v.   Dialogue, 

16N.J.  Eq.   70;  Nestal   t>.  Schmid,   29 

N.J.  Eq.  458;  Lathrop   v.   Gilbert,   10 

•'   '    "       -  ^;  Gogerty  Ti.  Bennett,   37 

Johnson  Ti.  Dougherty,  18 

;  Baldwin   v.  Johnson,    i 


I.  St.  439;  Kline's  App., 
39  Pa,  St:  463. 

BlLOde  IilMid. — Watson  v.  Thomp' 
son,  12  R.I.  466. 

TenneiMe.— Snell  v.  Elam,  3  Ilelsk. 
(Tenn.)  83;  Broyles  v.  Nowlin,  59 
Tenn.  191;  Pritchard  v.  Wallace,  4 
Sneed  (Tenn.)  405;  s.  c.,  70  Am.  Dec. 
254;  Burks  V.  Burks,  7  Baxt.  353;  Mil- 
ler i>.  Birdsong,  7  Baxt.  (Tenn.)  531; 
"  3   Sneed   463.;. 


1,  (Ter 


N.J.  itq.  4S«;  Lath 
N.J.  Eq.  344;  Gog 
N.J.  Eq.  87;  Johnso 
N.I.  Eq.  406;  Bald* 
N.).Eq.44.. 


Smith  V.  Boquet,  27  Te»,  507; 
tin  1'.  iveese,  13  Tex.  187;  s.  c.,  51 
m,  Dec,  746. 

Tennont. — Pinney  v.  Fellows,  15 

i^;   Barron  ,..  Barron,  24  Vt.  «s- 

Barker     v.     Barker, 


Vt. 


li*w  torlT,— Trephagen  v.  Burt,  67 
N.  Y.  30;  Reid  r.  Fitch,  11  Barb.  Ch. 
(N.  Y.)  399;  Crocker  v.   Crocker,   31 


3.  Part  Parment  with  Tnut  FnnOa, 
Trust  BaanltB  Pro  Tuito. — Where  the 
consideration,  for  the  purchase  of  land 
conveyed  to  a  third  person,  is  paid  ii 


;.,  88  Am.  Dec.  191;  Safford     part  with  the  money  of  the  husband. 
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and  the  rule  applies  as  well  to  personal  as  to  real  property.' 
There  is  no  imputation  of  fraud  and  no  proof  is  required  of  an 

intention  to  violate  the  existing  fiduciary  obligation,  because  it 

assumes  that  the  purchaser  intended  to  act  in  pursuance  of  his 

fiduciary  duty  and  not  in  violation  of  it.* 

1.  WhoIiSodi  Fiduciary. — The  rule  applies  to  purchases  with 

trust  funds,  made  by  a  trustee  ;* 

and  in  part  vith  that  of  the  wife,  not  But  the  analogy  should  not  be  pushed 

reduced  to  poueBB<on  by  the  husband,  too  far.    The  trust  which  exists  in  these 

the  conveyance  enures  to  the  husband  and  similar  cases  is  not  of  so  high  and 

and  wife  respectively,  in  proportion  to  complete  a  character  that  equity  has  an 

the  amount  lo  paid  by  them.     Hall  v.  exclusive  jurisdiction   over  the   rights 

Young,   37    N.     H.     134;     Tllford    11.  and   interests   of    the   beneficiaries,  to 

Torrey,  53  Ala.  130.  maintain  and  enforce  them  against  the 

The  lands  of  a  decedent  were  sold  by  tmstces.      The   law,  by  means   of    its 

order  of  court  in  proceedings  in  parti-  actions   ex  aquo   et   bono,  supplies   the 

ilon,  and  purchased  by  the  husband  of  t>eneticiarics  with  BufUcient  remedies  for 

one  of  the  heirs  entitled  to  participate,  many  violations  of  the  trust  relations, 

who  paid  the  purchase  money  except  The   relations   in   which   such  persons 

such  portion  as  his  wife  was  entitled  stand  towards  their  beneficiaries  partake 

to    receive;  this    she    released   to    the  somuchof  the  trust  character,  however, 

master  who  made  a  deed  to  the  husband  that  equity  possesses  a  jurisdiction  in 

alone.      Held,  tliat  a  trust  resulted  in  many  instances  where  its  remedies  are 

favor  of  the  wife  to  the  extent  of  her  in-  more  effective,  or  its  modes  of  procedure 

terestinsaidrealestate.  Biglej'tJ. Jones,  enable  the  court  to  do  more  complete 

(I4  Pa.  St.   510.      Vide  also  Bitzer  w  justice  by  its  decrees,     i   Pomeroy  Eq. 

Bobo,38N.W.Rep.(Minn.)6o9;Dayi'.  Jur.,  I,  157. 

Roth,   18   N.  Y.  448;   Ward   v.   Arm-  S.   If  property  is  liought  by  a  trustee 

strong,  84  til.  151;  Everdson  v.  Mayhew,  with  the  trust  funds,  it  will  be  impressed 

■65    Cal.    163;  'Lewis    v.   Montgomery  with  the  original  trust,  and  no  decla- 

Bldg.  Assoc.,  70  Ala.  S76;  Cecil.  Bank  v.  ration  made  in  the  deed  conveying  the 

Snively,    23     Md.     21:3;     Watson     v.  property  can  impress  it  with  a  dlSerent 

Thompson,  12   R.  I.  41)6;  Houghton  v.  trust.      Breit  t!.  Yeaton,   101    III.  ^42; 

Davenport,  74  Me.  590.  Pugh  v.  Pugh,  9  Ind.  132. 

1.     I   Perry  on  Tr.  (^rd  ed.),  ^  130.  A   person  purchasing  property  at  a 

See«i/rB,V.,6,  note;  V.,8,(0(b), note,  sale,  with  the  funds  of  the  debtor,  Is  a 

3.     Even  in  that  single  class  where  trustee,    and    chancery   will    Interfere 

equity  proceeds  upon   the  maxim  that  when  the  trust  is  ended  or  likely  to  be 

an    intention    to     fulfil    an    obligation  abus"  ^      ""      ''            ».  .     .        .     .     .j. 

siiould   be  imputed,  and   as  '    ' 

the    purchaser    intended 

pursuance   of    his    fiduciary  duty,  the  A  son  owning  a  farm  not  fully  paid 

notion  of  fraud  is  not  invoked  simply  for,  and  holding,  in  trust  for  his  mother, 

because  it  is  not  absolutely  necessary  ¥300  to  be  invested  in  a  home  for  her 

under  the  circumstances;  the  existence  use  during  her  life,  and  atler  her  death 

of  the  trust  in  all  cases  of  this  class  to  go   to   her  children,  by  agreement 

might  be  referred  to  constructive  fraud,  with  her  used  the  money  In  paying  o)T 

I  refer  to  the  class  of  cases  where  a  the  debt  and  In  consideration  thereof 

trustee    uses    trust    funds    to    pay  for  set  apart   100  acres  of  the  tract  as  a 

property  purchased  in  his  own  name;  home   for   her,  to   which    she   moved. 

-equity  assumes  that  he  intended  to  act  HeId,1i\M,oa  her  death,  her  heirs  could 

in  accordance  with  his  fiduciary  duty,  assert  a  resulting  trust  in  this  100  acres. 

although     in    the     majority   ot"^    such  Burks    v.    Burks,    7     Baxter    (Tenn.) 

Instances    the    actual    intention    ia    to  353. 

violate  such  duty.     It  will  be  seen  that,  SlMtlOD. — Property  purchased    with 

in  my  opinion,  certain  kinds  of  so-called  trust  funds  is  the  propertj  of  the  cestut 

' '-.,  which  are  often  spoken  of    as    que  trust  \(  they  choose  tr '  ■'--'- 


"constructive,"  do  not  at  all  belong  to    rights.    Turner  v.  Petlgrew,  6  Humph. 

'■--     •---      -  "---    "-     '   -'       '      -  (fenn.)  438;  Wilklns  

1  Head  (Tenn.)  305. 


that  class,     a  Pom.  Eq.  Juris.,  4   1044,     (Tenn.)  438;  Wilkinson  v.  Wilkinson 
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I  be  pursued  into   the  Also  where  a  cashier  fraudulently  ab- 

hands    of    the    truEtee,    or    those    in  stracted    the    funds    of   a    bank,    and 

privity  with  .him,  and  held  Bubjcct  to  invested  them  in   a  bond  and  mortgage 

the  terms  of  the  original  trust.    Martin  in    his   own    name    and    on   his    own 

V.  Greer,  i  Ga,  Dec.  ii8.  account,      //eld,  that  this  court  could 

The   plaintiff,  it    seems,   understood  not  protect  the  bank  by  laying  hold  of 

that  her  money  was  to  be  Invested  in  the  bond  and  mortgage,  or  by  i«strain- 

the  real   estate  and    assented  thereto,  in^   the   mortgagor    or   mortgagee   by 

yet  not  having  consented    that  an  abso-  injunction,     Pascoaje  Bank  v.  Hunt,  3 

lute  deed  be  taken  to  another  person  Edw.  Ch.  (N.  Y.)  533.     But  says  Elli- 

without  any  recognitioQ  of  her  interest,  ott,  J.,  in  Riehl  v.  Evansvilte  Foundry 

Held,  that  the  transaction  was  in  fraud  Assoc.,  104  Ind.  71   (1885):  "We  have 

of  her  rights  and  that  the  estate  was  no  doubt  that  these  cases   (Campbell  v. 

chargeable  with  an  equitable  lien  in  her  Drake,  4  Ired.  Eq.  (N.  Car.)   94,  and 

favor    in    the    nature    of   a    resultii^  Pascoag     Bank     v.     Hunt,      3      Edw. 

trust.    Day  *,  Roth,  i8  N.  Y.  448.  Ch,     (N.    Y.j     583)     were    not  well 

Oo-lulr-^Ttdutea.— Under  proceed-  decided.  They  are  in  conflict  vrith 
ings  in  partition,  land  of  a  dece-  the  very  great  weight  of  authority 
dent  was  sold  by  order  of  the  orphan's  and  are  unsound  in  principle- 
court  to  one  of  the  heirs.  On  qect-  The  fact  that  the  agent  may  be  crimi- 
ment  for  its  possession  by  the  nally  prosecuted  does  not  affect  the 
purchaser,  the  defendant,  another  right  of  the  principal  to  get  back  his 
of  the  heirs,  gave  evidence  that  monev.  With  quiti  as  much  rea- 
there  had  been  an  arrangement  made  son  inight  it  be  urged  that  the 
that  it  should  be  purcbasol  for  four  of  principal  could  not  take  from 
the  heirs,  that  she  paid  the  purchaser  as  the  embezzler  the  money,  if  found 
part  of  the  purchase  money  a  sum  upon  his  person,  tiecause  he  can  be 
which,  with  her  interest  in  the  estate,  punished  by  a  criminal  prosecution,  as 
would  more  than  buy  her  one-fourth,  to  urge  that  the  principal  cannot  follow 
Held,  that  such  evidence  was  sufficient  the  trust  because  the  eml>eziler  it  liable 
to  establish  a  resulting  trust  unless  to  be  punished  by  a  prosecution  at  the 
negatived  In  the  belief  of  the  jury,  instance  of  the  State.  Tiiereis  no  con- 
Harrold  V.  Lane,  53  Pa.  St.  368.  ceivable  reason  why   the  wronged  em- 

BMtilUsf  Trait  Do«i  Hot  AilM  Wliere  ployer  may  not  secure  his  money  and 

Tbare  !■  Mo  Fldnctaiy  Kelatlon. — If  one  the  embezzler  be  also  punished.     The 

who  stands  in  no  fiduciary  relation  to  punishment    is     not    to    vindicate    or 

another  appropriates  the  other's  money  reward     the    principal,   but     to      pro- 

and  invests   it   in   real  estate  or   other  tcct  the     community     from  the  crimi- 

property,  no  trust  results  to  the  owner  nal     acts     of    embezzlers."      Accord- 

of  the   money,     Ensley   «.  Ballentine,  ingly,     a    book-keeper      or    salesman 

4  Humph.  (Tenn,)  333;    Hawthorne  v.  who     receives     the      money     of     his 

Brown,  3  Sneed  (Tenn.)  465,     But  com-  employer      by    virtue      of     his      ein- 

/oreBeckt.  Ulrlch,  13   Pa.  SL  636;  g.  ployment,    receives    it    in   a   fiduciary 

c,  53  Am.  Dec.  C07,  and  cases  cited  in  capacity,    and   if  he   fraudulently   ap- 

notes,   from   which  it   appears   that    a  propriates  it  to  his  own  use,  he  is  guilty 

resulting  trust  arises  even  where  there  of  a  breach  of  trust.      The  funds  wliich 

is  no  liduciary  relation.  come  into  the  hands  of  an  agent  for  his 

What  Ii  X  ndnoUiT  Belatton. — There  principal  are  trust  funds,  and  the  latter, 

is  some  question  in  the  booksas  to  what  as   the  beneficiary,  becomes  in  equity 

is  a  fiduciary  relation,  and  it  seems  to  ttie  owner  of  the  property  purchased  by 

depend    largely    upon    the    extent    to  the  agent  with  these  funds,  and   may 

which  the  person  is  trusted.     As  where  follow  it  into  property  in  which  it  has 

a  clerk  In  a  store  pilfered  money  and  been    Invested.         Riehl     ».    Foundry 

goods  from  his  employer,  and  laid  out  Assoc.,  104  Ind,  73. 

the  proceeds  in  the  purchase  of  a  tract  Equity  will  charge  land,  paid  for  in 

of  land.      Htld,  that  the   person   thus  part  with  money  known  to  have  been 

robbed      could      hold       neither      the  stolen   from   a   bank,  with   a   trust   in 

clerk        nor        his         representatives,  favor  of  the  bank  for  the  amount  so 

after      his      death,      as      trustees      of  used.     Nat.  Bank  i>.  Barry,  135  Mass. 

the  land  for  his  benefit,  so  as  to  enable  3o;   Bresnihan   v.   Sheehan,  125    Mass- 

hlm   to   call   for   a  conveyance  of  the  ii;   U.   S.   Bank     v.   State    Bank,    96 
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U.  S.  30;  Bank  v.  Carey,  39  N.  J.  Eq.  457;  96  U.  S.  30;  Walker  v.  BrungArd, 

is.  31  M166.  733. 

The  owner  of  negotiable  securities,  lUxlns  Truat  Fnndi.— If  a  trustee 
stolen  and  afterwards  sold  by  the  thief,  commingles  trust  money  with  money  of 
may  ToIIdw  and  claim  the  proceeds  in  his  own,  and  aflcrwards  separates  from 
the  hands  of  the  felonious  taker  or  of  the  common  fund  a  proper  portion  as 
hU  assignee  with  notice,  and  this  right  to  the  property  of  the  cestui,  and  with 
continues  and  attaches  to  any  secLirities  such  portion  of  the  fund  purchases  real 
or  property  In  which  the  proceeds  are  estate  in  his  own  name,  the  trust 
invest^,  so  long  as  they  can  be  traced  becomes  Impressed  upon  and  attaches 
and  identified  and  the  rights  of  a  bona  to  the  money  thus  set  aside  and  to  the 
fide  purchaser  do  not  intervene.  The  real  estate  purchased  with  such  money- 
law  will  raise  a  trust  I'm  inviliim  out  of  Houghton  v.  Davenport,  74  Me.  590. ' 
the  transaction  In  order  that  the  Parehuas  Putly  with  Tnut  Funds 
tubatituted  property  may  be  subjected  and  Partly  wlUi  Fnndt  of  Tmstea. — If  a 
to  the  purposes  of  indemnity  and  trustee  purchases  partlv  with  his  own 
recompense.  Newton  v.  Porter,  69  N.  funds  and  partly  with  those  of  a  cestui, 
Y.  133.  the  cestui  has  a  resulting  trust  in  the 

A   clerk   of  a   bank,  through   fraud  purchase,  and  the  burden  rests  on  the 

using  the  borrowed  cheque  of  a  (irm,  trustee  to  show  the  amount  of  his  own 

whose  account  (in  that  way  overdrawn!  funds.     Watson  v,  Thompson,  11  R.  I. 

was  more  particularly  under  his  own  466. 

supervision,  withdrew  money  from   the  A  trust  results  fro  faato  where  only 

bank    and    deposited    it    to    his    own  part  payment  is  made  with  trust  funds, 

account   at  anotlier  bank,  and   bought  Cecil.  Bank  v.  Snively,  13  Md.  153. 

ilock  with  it  and  caused  such  stock  to  Though  an  entry  on  public  lands  in 

be  placed  in   the  name  of   his  sisters  the  name  of  one  for  the  use  of  another 

without  consideration.     Held,  that  the  is  illegal,  where  a  son  entrusted  with 

sifters  were  to  be  construed  as  trustees  money  by  his  mother  to  enter  latids. 

for  the   bank.      Bank  of   America  v.  entered  them  in  his  own  name,     ffeld. 

Pollock,  4  Edw.  Ch.  (N.  Y.)  215.  that  there  was  n  resulting  trust  to  her. 

Where    a     dral\     for     money    was  Buren  v.  Buren,  79  Mo.  53S. 

entrusted  to  a  broker  to  buy  exchequer  The  mere  fact  that  the  owner  of  land 

bills  for  his  principal,  and  the  broker  uses   trust   funds   in   the   improvement 

received  the   money  and  misapplied  it  thereof,  will   not   raise    for   the   bene- 

br   purchasing    American    stock    and  Hciaries  of  such  funds  a  resulting  trust 

bullion,  fnlendEng  to   abscond  with   it  in  the  land,  so  as  to  entitle  them  to  the 

and  go  to  America,  and  did  accordingly  proceeds   thereof,  to   the   exclusion   of 

abscond,butwas  taken  before hequitted  judgment  creditors  subsequent  to   the 

England,  and  thereupon  surrendered  to  making   ot   the   improvements.      Such 

the  principal  the  securities  for  American  beneficiaries   are   not  entitled   to    an/ 

stock   and   the    bullion,  who   sold   the  equitable     lien     against     the     estate. 

whole  and  received  the  proceeds,  Held,  Cross's  Appeal.  97  Pa.  St.  471. 

tlul  the  principal  was  entitled  to  with-  Time  of   Payment— To  constitute  a 

hold  the  proceeds  from  the  assignees  of  simple    resulting     trust,    where     one 

the  broker,  who  became  bankrupt  on  person's  money  is  used  in  paying  for 

the    day  on    which    he    received   and  lands  conveyed  to  another,  the  money 

misapplied     the     money.      Taylor     v.  must    be     paid    at    the    time    of    the 

Plumer.  3  M.  &  S.  561;  Thompson  v.  purchase;  but  when  a  trustee  thus  uses 

Parker.  3  Mason,  (U,  S.)  333;  Hoffman  trust   funds,  it  is   not  essential   lo  the 

V.  Canon,   3J     Wend.    (N.    Y.)    38";;  ccstaPs  equity  to  charge  the  lands,  that 

Silsbury  v.  McCoon,  3  N.  Y.  579;  Baa-  the  money  be  paid  at  the  time  of  the 

Mtt  I'.  SpotTord,  45  N.  Y.  387,  purchase.     The  right  may  be  enforced, 

GOBTeraioa    of     Trnat    Proparty    by  whether   the  payment  be  made  before 

TnaUa. — If  a  trustee  or  a^ent  convert  or  afler  the  purchase,  so  long  as  the 

a  trust  tiind  in  his  hands  into  another  trust  funds  can  be  traced  into  specific 

species  of  property,  and  its  identity  can  property,  and  against  all  persons  except 

he  traced,  it  will  be  held  in  its  new  form  bona     fide    purchasers.       Lehman     v. 

liable  to  the  rights  of  the  beneficiary.  Lewis,  (n  Ala.  129. 

Moffittf.  McDonald,! I  Humph, (Tenn.)  \.  An  executor  who,  with  the  money 
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administrator;*  partner  with  funds  of   the  partnership;* 

of   the    estate,  redeems    land    of    the  and  they  all  lived   together,   the  widow 

testator  sold  on  execution,  holds  it  in  furnishing  all  the  supplies  for  the  fami- 

truat     for    the    estate.       McCrory   v.  \y,     held.,    that    the   widow  was  to  be 

Foster,  t  Iowa  vj\.  considered  in  all   these   investments  as 

A    trust    results   to   legatees    whose  acting  hs  trustee  for  those  Interested  In 

funds  are  applied  by  an  executor  to  the  the    property  purchased    in    her    own 

purchase  of  property.     Perry  v.  Head,  name,  and  the  law  will  raUe  a  resulting 

'  I  A.  K.  Marsh.  (Ky.)  46.       '  trust  to  the  owners  in  the   property  so 

Where  an  executor  purchases  land,  purchased.    Seaman  p.  Cook,  14111,501. 

and  takes  a  conveyance  to  the  estate,  3.  Where  one  of  three  partners  tooli 

this   is,  frima  facie,  a  declaration  of  a  portion  of  the  partnership  funds   and 

trust,  and  the  land  will  be  subject  to  a  invested  it  In  lands  in   a  distant   State, 


division  among  the  heirs.     Garrett  i'.  with  the  declared   intention  of  appro- 

Garrett,  1  Strobh.  (S.  Car.)  Eq.  96.  priaUng  such  lands  to  his  own  use  and 

Where  an  executor  or  administrator,  the  use  of  his  children,     held,   that  the 

without      any      authority,      purchases  other    partners   might  follow   him  and 

property  for  the  estate,  and  no  objection  claim    the    lands    in  which    the    money 

being  made  by  those  interested  in  the  had  been  invested;  that  the   partner   in 

estate,  to  the  use  of  the  funds  in  that  such  case  was   but   a   trustee.     King  v. 

way,  the  property  so  purchased   must  Hamilton,  16  111.  iqo. 

lu.  t.=.,.-=j  ii  n^.,.i,.  og  the  property  of  Where    a    complainant    files    a   bill 

.  Archer,  sS  Miss,  claiming  for  himself  and  others  certain 
tracts  of  land  purchased  in  partnership, 

Where  executors  were  authorized  by  to  sustain  the  suit  it  is  enough  to  show 
will  to  sell  land  devised  to  the  testator's  that  the  land  was  purchased  with  the 
family  on  giving  security,  and  they  partnership  funds,  without  specifying 
sold  the  land  and  employed  the  the  amount  contributed  by  each  part- 
identical  money  if  produced  in  buying  ner.  Piatt  *.  Oliver,  i  McLean  (U. 
other  land,  and  there  was  evidence  S.)  267;  Phillips  f.Crammond,  2  Wash, 
ofdcclarationsby  one  of  the  executors,  (U.  S.)  441;  Jenkins  i'.  Frink,  30  Cal. 
tending  to  show  that  the  purchase  was  5S6. 

in  trust  for  the  familv,  Meld,  that  the  A  and  B  were  partners  in  trade.  B 
circumstances  were  eu^clent  to  raise  a  having  the  management  of  the  partner- 
trust  for  the  family  in  the  lands  thus  ship  business,  purchased  real  property 
purchased.  Wallace  v.  Duffield,  2  S.  with  the  partnership  funds,  and  took  a 
&  R.  (Pa.)  jii.  deed  in  his  own  name.     Although    the 

1.  Where   an  administrator  of  an  es-  conveyance  is  made  to   him  alone,  and 

late  uses   the   money  of  the   estate   to  the   legal   title   is   Invested  !n   him,  he 

procure  the  title  to  lands  for  the  benefit  holds  one  moiety  for  the  benefit  of  his 

of  the  heirs  nf  the  estate,  the  heirs  may  partner  A.     Baldwin  v.  Johnson,  Saxt. 

adopt  his  act  and  claim   the   land,   and  (N,  J,   Ch.)  44T;  Coder  i>.   Hullng,   3 

in  a  suit  by  the  conservator  of  one   of  Casey  (Pa.)  84. 

the  heirs  to  set   aside   a   sale  of  such  Prior  to  the  act   of  1786,  concerning 

heir's  portion  of  the  land,  the  party  in  partitions  and  joint  rights  and   obllga- 

rEScEsion  will  not  be  allowed  to  set  up  tions,  two  men,  who  were  partners  in  a 
defence  that  the  administrator  had  drove  of  cattle,  applied  part  thereof  to  a 
no  right  to  make  the  investment,  and  joint  purchase  of^  a  settlement  right  to 
that  such  heir's  claim  is  only  for  his  land,  and  one  of  them  died;  the  survivor 
share  of  the  money  invested.  Doge  i'.  had  the  land  surveyed  by  virtue  of  a 
Cole.  97  111.  338;  Barker  v.  Barker,  14  land  ofiice  treasury  warrant,  and  sold  it 
Wis.  131.  to  a  third  person,  who,  having  notice 
Where  an  intestate  lel^  a  widow,  one  of  tie  partnerfhif  right,  obtained  a 
son  and  three  daughters,  and  the  widow  grant  of  the  tuAo/e  from  the  common- 
administered  the  estate,  and  managed  wealth;  a  purchaser  from  the  heir-  of 
the  whole  of  it  and  its  proceeds  for  a  Ihe  deceased  partner  was,  nevertheless, 
period  of  thirty-seven  years,  investing  entitled.  In  equity,  to  Ais  share  of  the 
and  reinvesting  the  proceeds,  at  first  In  land.  Edgar  v.  Donally,  i  Munf.  (Va.) 
the  joint  names  of  herself  and  children.  387. 

and  anerwards,  with   their  assent   and  Where  real  estate  la  purchased  ^th 

knowledge.  In  her  own  individual  name,  partnership   funds,   for   the  purpose  of 
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guardian  ;* 


took  title  to  Buch  land,  will   be  contid-  A  parol   agreement   to  become  part- 

ered  tnuteet  for  the  surviving  partner,  ners  in  the  bueinese  of  buj'ing  and  sell- 

Pu^  II.  Currie,  5  Ala.  446.  ing   lands   in  Maine  is  void,  under  the 

ff  two  or  more  perBons   as    mining  statute  of  frauds.     Smith  v.  Burnham, 

partners  claim  and  develop  a  mine  situ-  3  Sumn,  435, 

ated  upon  land  owned  b^  a  third  per-  If,  on  th?  dissolution  of  a  firm,  one 
•on,  and  the  partners  authorize  one  of  partner  sells  the  partnersbin  isseta  bj" 
their  number  to  purchase  the  land  of  the  public  auction  to  a  person'who  after- 
owner  for  the  benefit  of  all,  and  he  buys  wards,  in  pursuance  of  a  secret  arrange- 
the  same  in  his  own  name,  he  holds  the  ment  made  with  him  before  the  sale, 
legal  title  of  his  partners'  proportion  in  re-convej's  them  to  him,  he  will  be  httd 
tnist  for  them.  Settembre  i>.  Putnam,  in  equitj' to  account  to  ttie  other  partner 
3oCal.490.  as  if  no  sale  had  been  made,  although 
Where  real  estate  is  purchaaed  for  Buch  partner  was  present  at  the  sale  and 
partnenhip  purposes  and  on  partner-  made  a  bid  for  the  assets  himself.  Tor" 
-    ■          "-   ' "-         "-    VideCai 

\t  talien  to  the  partners  as  tenants  1.   Property  purchased   I 

in  common,  It  will,  in  equity,  be  deemed  in  his  own  name,  with  his  w 

partnership    property,  and   like   other  stands  charged  with   the  s 

effects,  personal   estate;  and   the   part-  did  the  money. 

TxnisK  cesimis  q*e  iritsl.     But  a  court  Caplinger   v.   Stokes,  Meles  (Tenn.) 

of  law  must   view  it,  in  general,   only  175;  Broyles  t.  Nowlin,  59  Tenn.  191. 

according  to  the  legal  title.     Hoxie  -a.  Where    alaves    were    purchased   by   a 

Carr,  i  Sumn.  (U.  S.)  174.  guardian  at  the  administrator's  sale,  and 

Where  one   party  has  acquired  the  the  notes  of  the  guardian  were  handed 

legal   title    to    real    estate,    to    which  to  him  by  the  administrator  as  the  dis- 

mother  has  a   better   right,  a   court  of  tributive  share   of  his  ward,  it  Is  keid 

equity  will  convert  him  into  a  trustee  of  that  there  was  no  payment  made  by  the 

the  true  owner,  and  compel  him  to  con-  guardian,  and  that  the  staves  purchased 

vey  the  Iwnl  title.  Winkfield  v.  Brink-  are  the  property  of  the  ward,  whether 

raan.  11   Kan.  68j;  Stark   v.  Starrs,  6  such    slaves    be   in   the   hands  of  the 

^■It.  419;  Moody  I'  Arthur,  16  Kan.  guardian  or  his  vendee  with  notice  of 

*'8.  ward's  equity.     Turner  11.  Petigrew    et 

The  appropriation  of  the  joint  funds  al.,  6  Humph.  (Tenn.)  438. 

"f  accmartnership  by  one  of  the  mem-  Property   purchased   by   a  guardian, 

?^  of  a  firm,  to  the  purchase  of  real  with  funds  belonging  to  his  ward's  ea- 

nWa'e  conveyed  to  such  partner  in  his  tate.  and  the  title  to  which  waa  taken 

(7ff'r' name,  wili   not   create  a  resulting  In  the  guardian's  name,  will,  at  the  op- 

fyfffi^       in  favor  of  hi.s  copartner,  unless  Hon  ol^the  ward,  be  declared  to  be  held 

K,*-   *»arids  were  so  appropriated   in  pur-  in  truBl  for  him.     A  purchaser  of  prop- 

.it^ncc  of  n;,  agreernent   between    the  erty  so  held  in  trust,  at  a  sale  under  an 

P"*^****  at   the   time   of   the   purchase,  execution   against  the  trustee,  the  pur- 

'"^^J'theii.  Clark,3  Wend.(N.Y.)637.  chaser   having   notice  of  the   facte  cre- 

r-        1  S  and  C  were  partners  in  business,  atlng  the  trust,  will  be  decreed  to  hold 

\  ^contributing  one-half  of  Ihe  capital.  It  as  trustee.     Durling  v.   Hammar,  10 

'i^ebtorof  ftie    firm   conveyed   lo   B  N.J.  Eq.  220. 

QT^**n  lands  in  discharge  of  the   debt.  where  a  guardian  uses  the  money  of 

y^ .  A  dissolution   of   the    partnership  his  ward   in   the  purchase  of  lands,  the 

*'n«t»,bymutualconsent,Bconveyed  ward   is  entitled  to  the  results  of  the 

,_.*"*»alf  of  the   lands  to  C,B  still   re-  purchase,   whether   the   guardian  pur- 

^"wig  the  legal  title  to  the  other  half,  chased    for    himself   or   his   ward,   or 

."^a  leaving  an  only  heir.   Held,X\iat  whether  he   use  the  money  merely  as 

"I^Uity,  B  was  a  trustee  of   the  firm,  agent  and  not  as  guardian.     Shelton  v. 

^  that  the  trust  waa  executed  In  part  Lewis,  37  Ark.  190;  Johnson  ti.  Dough- 

7  **>e  conveyance  to   C,  that  he  was  erty,  18  N.  J.  Eq.  406. 

Jf^  the  trustee  of  A,  and  on  his  death.  The  mother  of  the  plaintlffe  was  en- 

*''■  Only  heir,  to   whom   Ihe   legal  title  titled,  undo r  the  wUI  of  her  deceased 
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committee,  conservator  or  trustee  of  a  lunatic;' 

husband,  to  the  income  of  hU  estate  and  the  monej  i»  so  used,  the  trutMC- 
until  she  should  again  marry,  when  the  tion  does  not  create  an  equity  In  the 
whole  estate  was  to  vest  in  plaintilTs.  ward  to  charge  the  lands  with  the  pay- 
She  having  married  W,  permitted  him  ment  of  the  money  so  borrowed  and 
to  collect  the  rents  belonging  to  the  used.  Coles  v.  Allen  f(  a/.,  64  Ata.  98. 
plaintiffs.  Part  of  these  he  deposited  A  guardian  of  an  infant  havmg  pur- 
in  a  bank,  and  the  balance  he  used  in  chased  real  estate  chiefly  wiui  the 
his  business.  Under  an  arrangement  money  of  his  ward,  he,  however,  con- 
between  the  mother,  acting  as  guardian  tribudng  a  portion,  and  having  taken 
of  the  plaintiffs,  and  W,  he  purchased  title  in  his  own  name,  a  trust  results  in 
certain  premises  for  the  plaintiffs, pay-  respect  to  the  property  in  favor  of  the 
ing  towards  the  same  $4,700  of  their  infant  who  may  claim  afterwards,  not 
money  In  his  hands,  and  assuming  the  merely  a  lien  as  security  for  the  money, 
payment  of  a  mortgage  of  (10,000  then  but  a  proportionate  share  of  the  estate. 
on  the  premises,  and  took  the  title  In  Biticr  v.  Bobo  (Minn.),  38  N.  W.  Rep. 
his    own    name,  but  for   their  benefit.  609. 

Held,  that  there   was  a  resulting  trust  Where   a   guardian  purchaser   lands 

in  favor  of  the  plaintiffs;  that  W,  hav-  for  himself,  upon   his  own   credit,  and 

ing,  as   the   agent  of  his  wife,  received  takes  a  conveyance,  and  alterwards,  In 

the  rents  belonging  to  the  plaintiffs,  he  violation  of  his  duty,  uses  the  money  of 

was  their  trustee,  and  they  might  follow  his  wards  in  payment   of  the  purchase 

the  fund  into    his   hands,  and  into  any  money,  no  trust  in  the  land   results  or 

property  in  which   he   might  Invest  it.  arises  in  favorof  the  wards.     French  v. 

Schlaetler  v.  Corson,  5J  Barb.  <N.  Y.)  Sheplor,  83  tnd.  266. 

510.  Land    for  which    the  title  Is  in   the 

Though  a  title  boughtin  by  a  guard!-  wife's  name  was  sold  by  the  sheriff;  on 
an  and  co-tenant  was  in  fact  worthless,  distribution  of  the  balance  af^er  pay- 
as  they  purchased  it  in  good  faith  be-  n>ent  of  liens,  a  judgment  creditor  of 
Uevlng  it  would  be  beneficial  to  the  the  husband  claimed  tt,  alleging  thatthe 
estate  of  the  wards  and  co-tenants,  the  land  had  '-een  bought  with  money  she 
purchasers  are  entitled  to  be  reimbursed  held  as  guardian,  and  the  husband  be- 
for  a  proportional  part  of  the  price  paid,  ing  liable  for  her  misappropriation,  he 
by  the  heirs  who  claim  the  benefit  of  a  had  an  equitable  title  to  the  land.  Held, 
compromise  obtained  by  using  11  Lee  that  the  creditor  had  no  standing  in 
w.  Fox,  6  Dana  (Ky.)  171.  court  on   that  ground,  and   the  wards 

A   purchase  of  land   by  a  guardian,  having  a  resulting  trust  in  the  land,  the 

which  he  declared  at  the  time  to  be  for  balance  was   theirs,  and   the  wife   had 

the  use  of  his  ward,  is  not   such  a  trust  the    right    to    receive    It  as  guardian. 

as  can  be  enforced  by  the  ward,  but  is  Hammett's  App.,  72  Pa.  St.  337. 

within  the   provisions  of  the  statute  of  On  the  deathof  A,in  i8347nerrealty, 

frauds  and  perjuries.     Kisler  v.  Kisler,  subject   to  her   husband's   curtesy,  de- 

I  Watts  (Pa.)  333.  scended  to  her  two  sons,  B  and  C.  The 

The  rule  which  requires  strictness  of  husband  was  appointed  guardian  of  the 

proof  to  establish   a  tmst  may   be  re-  son's    estate,    obtained  legislative  per- 

laxed  in   a  case  of  parties   who  do  not  mission  to  sell  their  realty,  and  invested 

deal  on  equal  terms,  as  in  a  case  between  the  proceeds,  with  other   moneys,  in  a 

guardian  and  ward,  where  the  guardian  farm  in  his  own  name.     Of  this  farm  he 

has  kept  no  accounts,  a  trust  will  more  subsequently  sold  large  portions  to  bona 

readily  be  presumed.     SncU  v.  Elam.  2  fide  purchasers  without    notice,  mort- 

Heisk.  (Tenn.)  82.  gaged   a   part   of  the   rest,  and   subse- 

Where  a  person  borrows  money  of  quently  died  insolvent  in  1877.  Held, 
an  infant's  guardian,  to  be  used  in  pay-  that  B  had  an  equitable  title  or  result- 
ing his  notes  for  lands  which  he  has  ing  trust  in  the  unsold  residue  of  the 
purchased,  with  the  understanding  and  farm,  to  the  extent  of  his  part  of  the 
agreement  between  them  that,  on  the  purchase  mony  thereof  Watson  v. 
guardian's  resignation  in  a  nhort  time.  Thompson,  12  R.  I,  466. 
the  guardian  would  take  out  letters  of  1.  Where  the  committee  of  a  lunatic 
euardlanshlp  and  receive  his  own  notes  purchases  real  estate  and  takes  the  con- 
from  the  former  guardian  as  money,  veyance  to  himself,  in  violation  of  his 
and  this  agreement  is  carried  into  effect  trust,  and  pays  the  consideration  with 
-12 
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agent  ;^  attorney,  solicitor  or 

monef  belonging  to  the  lunatic,  a  truit  estate  subject  to   all  the   incidents  at- 

resutts  in  favor  of  the  lunatic;  and  thic  taching  to  such  estate.     FoUansbe  v. 

tniat  U  retained   b^  the   i  R.  S.  ^l'&,  k  Kilbreth,  17  III.  533. 
53,  and  Is  turned  into  a  legal   estate  by      Thestatuteof  limitationsisnotallowed 

the  45th  section  of  the  same   article  (i  torun  in  favorof  a  man  who  was  em- 

R.  S.  738,  4  45),  and  it   is   liable  to  be  ployed  to  act  as   agent  but   purchased 

sold  on  execution,  and  descends   to  the  for  himself.     He  is  considered  a  trustee, 

heir-at-law,  if  not  otherwise   disposed  and  his  employer   shall   be  entitled   to- 

of.     Reid  V.   Fitch,   11  Barb.  [S.  Car.)  the  beneiit  of  the  purchase.     Hutchin- 

399.  son   V.    Hutchinson,   4   Des.    (S,  Car.) 

1.  If  an  agent,  employed  to  purchase  Eq.  77;  Chaatain  i'.  Smith,  30  Ga.  96. 
lands  for  his  principal  and  with  his  A,  being  aware  that  B  Hished  to  ob- 
money,  upon  the  purchase  thereof  takes  tain  shares  in  a  certain  company,  rep- 
the  title  thereto  in  his  own  name  with-  resented  to  B  that  he.  A,  could  pro- 
out  the  iinowledge  or  consent  of  the  cure  a  certain  number  of  shares  at  £} 
latter,  he  will  l>e  adjudged  to  hold  the  per  share.  B  agreed  to  purchase  at 
title  as  trustee  for  his  principal,  and,  if  tiiat  price,  and  the  shares  were  there- 
sold  and  transferred  by  him,  the  pro-  upon  transferred,  in  part  to  him  and 
ceeds  in  his  hands  will  be  impressed  in  part  to  his  nominees,  and  lie  paid  A 
with  a  similar  trust,  and  the  court  will  £3  a  sl^are.  He  afterwards  discovered 
compel  him  to  account  therefor.  Krae-  that  A  was  in  fact  owner  of  ttie  shares, 
mer  v.  Deustermann  (Minn.),  3  N.  W.  having  just  bought  tliem  for  £3  a  share. 
Rep.  376;  Schlaefer  u.  Corson,  51  Held,  that,  on  the  facts,  A  wa*  an 
Barb.  (N.  Y.)  510.  agent  for  B;  and  A  ordered  to  pay  back 

The  owner  of  a   mining  claim   sold  to  B  the  difference  between  the  price  of 

for  taxes  requested   another   to   buy  It  the  sliares.     Kimber  r.  Barber,  L.  R.,S 

in  and  furnished  purchase  money  there-  Ch,  Ap.  56, 

for.     The  agent  purchased  in   his   own  .       Where  a  party  managing  an  estate 

name.     Held,   that   these    transactions  uses  tliitds  belonging  to  the  estate  with 

created  a  resulting  trust  in  the   owner's  which  to  buy  an  outstanding  tax  title 

tavor,  although  the  agent  made  no  ex-  on  real  estate,  a  resulting  tntst  to  the 

press  promise  taact  as  such.  O'Connor  extent  of  that  title  will  arise,  by  opera- 

f.  Irvine  (Cal.),  16  Pac.  Rep.  336.  tion  of  law, in  favorof  the  heirs  entitled 

An  agent  who  buys  land   at  the   re-  to  the  trust  funds  used,  and  the  erantee 

quest   of  Ills   principal,   taking   title  in  will  be  considered  as  holding  tnem  as 

his  own  name,  and  advancing  the  money,  trustee.     Ward  v.   Armstrong,  84  III. 

which   is  afterwards  repaid,   holds    in  151. 

trust  for  his  principal,  under  California  Parol  proof  cannot  l>e  received  to  es- 
civil  code,  providing  that  when  a  land  tablish  a  resulting  trust  in  lands  pur- 
transfer  is  made  to  one,  and  the  consid-  chased  by  an  agent  and  paid  fbr  by  his 
eration  is  paid  by  or  for  another,  a  own  funds,  no  money  of  the  principal 
tnist  is  pcesumed  toresult  in  thelatter's  bein^  used  for  the  pevment;  ibr  the 
favor.  Heilman  v.  Messmer  (Cal.),  16  relabon  of  principal  and  agent  depends 
Pac.  Rep.  766.  upon  the  agreement  existing  between 

An  agent   or   attorney  buying   prop-  them,  and  the  trust  In  such  a  case  must 

erty  under  a  judgment  of  his  principal  arise  from  the  agreement  and  not  from 

tiecomes  a  trustee  if  he  pay  the   money  the    transaction,    and    where    a    trust 

of  his  principal  or  purchase  for  less  than  arises  from  an  agreement  it  is  within 

his    claim,    but    the    principal    Is    not  the  statute  of  frauds,   and  must  be   in 

obliged  to  take  the  land,  or  consider  the  writing.    This  rule  Is  so  inflexible  tlial, 

purchaser  as  his  trustee,  but  may  elect  thouen  (he  agent  may  be  indicted  and 

to  treat  him  as  a  debtor  and   claim   the  convicted   of  perjury,   in   denying   his 

money  instead  of  the  property.    Eshel-  character  as  agent  In  his   answer  under 

man  -v.  Lewis,  49  Pa.  St.  410.  oath,  the  court  cannot  decree  and  estab- 

An  agent  employed   to  purchase  for  lish  the  trust.     But  if  an  agent  Invest 

another,  whether  he  be  actually  or  con-  his    principal's    money    in    real   estate 

structlvely  an   agent,  cannot   purchase  without  his  knowledge,  or  if,  investing 

for  himself,  but  is  a  trustee  for  his  em-  the  money  with  his  knowledge,  he  takes 

ployer.    Church  r.  Sterling,  16  Conn,  the  deed  In  his  own  name  without  his 

388.  And  the  principal  has  an  equitable  consent,  or  take  a  deed  in  form  con- 
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steward  ;^  father  who  purchases  in  his  own  name  with  the  funds  of  his 
children  ;*  mother  who  purchases  in  her  own  name  with  the  funds 
of  her  children;'  husband  who  purchases  out  of  his  wife's  sepa- 
rate property  or  out  of  savings  of  his  wife's  „iparate  property  ;* 
but,  where  purchase  is  made  from  savings  out  of  an  allowance 
made  by  the  husband   or  out  of   the  wife's  earnings,  no  trust 

Irarj  to  the  understanding,  there  will  Opp,  56   111.  34;   Fox   v.   Doherty,  30 

be  a  resulting  trust.     1  Perrv  on  Trusts  Iowa  334. 

(3rd  ed.),  4  135.  and  cases  cited.  A    widow,   occupant  of    town   loth. 

".  Where    a    steward    had   laid   out  married     again,    and     on     her    dealli 


inonej  remitted  to  him  In  purchaees  of  intestate,  leaving  a  minor  child, 
land  in  his  own  name,  Lord  Hardwicke  husband  took  from  the  county  j 
thought    the     property    so    purchased     who  had   received  a  patent   from 


judge, 
m   the 


liable,  and  that  the  steward  should  be  United  Slates,  a  certificate  oT  title  in  his 

presumed  to  have  meant  to  do  the  just  own   1 

and    honest    thing.      The    estate   was  lots. 

treated   by    Lord   Bath   as    purchased  was  h          _             .      .      ,  ,            „,  - 

■with  trust  money.      Bennett  v.  May-  her  death,  in  her  husband  and  child  a 

hew,   cited    I    Bro.   Ch.   "232;    3   Bro.  tenants   in   common,  and   that   to  the 

Ch.   387;    See   infra,  Xll.,  3,  (1)  and  extent    ol     the    child's     interest     the 

notes.  husband   held   the  legal  title  In   trust, 

9,  Whereafatherobtains money  from  and     a    purchaser    with    notice    took 

(he  guardian  of  his  children  and  invests  subject    to    the    trust.       Everdson    i'. 

it   for   their  benefit    in   certain    lands,  Mayhew,  65  Cai.  163. 

taking  the  title  in  his  own  name,  the  1.  Resulting  trust    arises  in  favor  of 

father  will  be  treated   as    holding  the  wife   whose   husband   induces    her    to 

Kame  in  trust  for  said  wards,  and  it  will  allow  him  to  sell  separate  land  of  hers 

not  be  subjected  to  the  judgment  of  a  and  to  use  the  money  thus  derived  to 

creditor,   rendered   against    the   father  purchase    other   land   with,  where   he 

aRer   such   purchase,   but  upon  a  debt  takes  the  title  In  his  own  name.      A 

contracted   by   him   before.     Robinson  court  of  equity  will  enforce  the  trust 

t'.  Robinson.  32  Iowa +17.  after     his    death     against    his     heirs. 

S.  Where  a  mother,  a  married  woman,  Pritchard  r.  Wallace,  4  Sneed  (Tenn.) 

received  money  from  her  daughter,  and  iot;;  70  Am.   Dec.  154;  Goldsberry  v. 

declared  that  certain  lands,  purchased  Gentry,  92  Ind.  193. 

by  and  conveyed  to  her  for  about  the  A   purchase   of   real   estate   with   a 

amount  so    received,  were    purchased  wife's  money,  which  was  obtained  on 

with  that  money  and  for  her  daughter,  condition  that  the  deed  should  be  taken 

the  lands  will  be  decreed  to  be  held  in  in   the   wife's   name,  would   constitute 

trust   for    the  daughter.      Johnson    i>.  the   husband    a   trustee    for    his   wife, 

noughcrty  el  nx.,  18  N.  J.  Eq.  406.  independent  of  the   act  of  1848.     And 

Where    a  purchaser    of    land    died  the  subsequent  giving  of  a  judgment  for 

without  completing  his  payments,  and  the    money     would    not    convert    his 

afterwards   the  vendor   without  man!-  situation  of  trustee  into  that  of  a  mere 

festing    any    desire     or    intention     of  debtor.     Fillman  x-.  Divers,  31   Pa.  St. 


declaring  ft  forfeiture  of  the  contract  420. 

under  a  clause  giving  him  such  right.  Where  land   had  been  conveyed   to 

renold    one- half  of  the  lot  to  a  third  husband  and  wife  which  was  purchased 

person,  and  the  other  half  to  the  widow  with  money  loaned  by  the  wile,  and  the 

ol^  the  original  purchaser,  for  the  exact  husband    afterwards   exchanged   it  for 

sum  then  due  on  the  first  contract,  and  other    land,   the    deed    to    which,   by 

the  half  sold  to  the  widow  was  worth  express  agreement  with  his  wife,  was  to 

considerably  more  than  the  price  paid  be  executed  (o  her  in  consideration  for 

by  her,  and  she,  on  payment,  obtained  the  loan,  but  which  was  inadvertently 

a  conveyance,  it  was  held  there  was  no  executed    to    him,     Ae/rf,  that  he  tooV 

forfeiture   declared,  and   she   took   the  the  land  only  as  a  trustee  for  hi;  wife, 

legal  title  in  trust  for  the  heirs  at  law  of  and  thai  it  was  not  subject  to  his  debts. 

her  husband.     Musham  v.  Musham,  87  English  c.  Law,  27  Kan.  241. 

111.  So:   Seaman  v.  Cook,   14  III.  501;  Where     l.md     is     purchased     by    a 

■Stow  II.  Kimball,  28  III.  93;  Roberts  t.  husband     for    his     wife    with    money 
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n  undivided  half.     Held,  that  there 

._    _    .                  ...  a  trust  in  her  favor  and  the  atatute 

rMultlttK  trust  arises  In  her  favor,  and  of  uses  did  not  affect  it.     Springer  v. 

if,  witttfa  the   statutory  period    there-  Young,  14  Oreg.  280. 

after,  in  whkh  a  resulting  trust  must  be  Where  it  was  agreed  that  the  husband 

declared     In     writing,     the     husband  should  invest  the  wife's  money  in  land 

executes  a  deed  to  the  wife,  it  operates  for  the  use  of  her  and  her  son,  or  return 

as  a  valid  conveyance  of  the  legal  title  it    to    her,  held,  that    in    the    former 

to  her   even  as   against   his  judgment  alternative,  a  rehulting  trust  would  be- 

creditors.      Hay   v.   Martin   (Pa.).    13  created  in  the  land  in  favor  of  Ihc  wife; 

Cent.  Rep.  117.  in  the  latter.it  would  lie  money  had  and 

Where  a  tract  of  land,  bought  by  the  received  to  her  use.     Resor  v.  Rcsor  tY 

husliand  with  money  belonging  to  the  a/.,  9  Ind.  347. 

wife,  Is  sold  and  exchanged  by  him  for  If  the  husband  purchases  lands  with 

another  tract,  the   exchange  does   not  the  proceeds  of  or  accumulations  of  the 

affect  her  right  to  pursue  her  money  wife  e  separate  estate  and  takes  title  in 

and  fasten  a  trust  on  the  lands  received  his  own   name,  a  trust  results  to   the 

in  the  exchange.     Walker  v.  Elledge,  wife,  and  she  may  elect  to  charge  hhn 

65  Ala.  ji.  personally  or  claim  the  purchase  aa  her 

On  a  partition  sale  of  lands  of  heirs  own;  so  also  if  part  only  of  the  purchase 

Including    L,  her   husband    became   a  money  is  paid  with  such  funds,  or  the 

purchaser, paying  only  the  %2%  in  excess  husband  uses  them  In  making  improve- 

of    bis   bid   over   her    interest   in    the  ments  on   the  lands,  a  resulting  trust 

proceeds  of  the  whole  sale,  and   took  arises  to  the  extent  of  the  sums  thus 

title  In  his  own  name.      Held,  that  a  expended,  and  the  wife  may  ciiarge  the 

resuttlng   trust    thereby  arose    in    her  lands    and    improvements    with    their* 

favor.     Lolten  v.  Witboard,  92  111.  461.  repayment  to  her.     Tilford  v.  Torrey, 

If,  on  purchase  of  land  by  a  husband  53  Ala.  120. 

partlj*  on  credit,  the  cash  payment  is  Where  a   husband   buys    land    with 

made    with    money   fumishecf   by   the  his     wife's    money,       taking   a     deed 

wife's  father  as  an  advancement  to  her,  therefor  in  his  own  name,  without  her 

a  resulting  Iruat  arises  in  her  favor  to  consent,  or  with  her  consent,  agreeing 

the  extent  of  such  payment,  which  can  orally  to  hold  the  land   in  trust  for  her, 

be  specifically  enforced  by  her  when  the  a  trust  results  in  her  favor,  under  section 

purchase  money  is  wholly  paid.     Lewis  2976  R,  S.,  1881.      Radcliff  v.  Radford, 

V.   Montaomery   Mut.   Bldg.   &   Loan  96  Ind.  482. 

Ass.,  70  Ala.  376.  In   1870  a  husband  and  wife  owned 

A  father  placed  trust  funds  In  the  certain  lands,  the  latter  an  undivided 
hands  of  his  son-in-law,  for  the  benefit  one-eigth  thereof,  and  they  sold  it  to  A 
of  his  daughter.  The  son-in-iaw  pur-  and  B,  who  paid  the  husband  $3,000  in 
chased  real  estate  with  the  trust  funds,  cash,  which  he  applied  to  his  own  use, 
and  took  the  deed  In  his  own  name,  and  gave  him  a  mortgage  for  $13,000, 
Htld,  that  the  court  would  protect  the  the  balance  of  the  consideration.  In 
real  estate  against  a  judgment  and  1875,  A  and  B,  in  consideration  of  $100. 
execution  creditor  of  the  husband,  and  the  cancellation  of  their  mortgage, 
And  if  the  husband  expends  his  own  reconveyed  the  premises  to  the  hus- 
money  to  a  large  amount  in  tlie  band.  Alter  his  death,  and  on  a  parti- 
improvement  of  the  trust  property  for  tion  of  the  premises,  held,  that  the 
the  purpose  of  protecting  it  from  his  wife  waa  entitled  to  one-eighth  part 
creditors,  the  court  might  properly  thereof  in  her  own  right.  Bergstrasser 
refuse   its  aid   in   protectmg  ^e  trust  ti.  Sayre,  42   N.  J.  Eq.  488.     Where  a 

[ir<^rty,  and  certainly  would  not  wife  furnished  to  her  husband  one-half 
nterfere,  except  so  far  as  to  protect  the  the  purchase  price  of  a  farm  upon  an 
fund  in  the  property  belonging  to  the  understanding  that  the  title  should  be 
wife.  Lathrop  ti.  Gilbert,  10  N.  J.  Eq.  taken  in  her  name,  but  she  was  present 
344.  when  the  conveyance  was  made  to  her 
After  a  husband  and  wife  had  per-  hust>and,  and  knew  the  fact  and  made 
fected  a  donation  claim  they  sold  it,  no  objection,  held,  that,  under  see- 
the husband  Investing  the  proceeds  in  tlone  2071,  2077,  2076,  R.  S.,  no  trust 
other  land,  lo  which  he  took  title  in  his  resulted  in  favor  of  the  wife,  though  she 
own  name,  living  on  it  with  his  wife  for  may  have  believed  that  her  husband 
more  than  twenty  years  and  recognizing,  lield  the  title  in  Irviat  for  her.  Skinner 
during  the  whole  of  that  time,  her  right  i\  Jumt-s,  69  Wis.  605. 
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When  a  wife  allows  her  husband  to         Where  a  husband,  enErualcd  with  his 

act  afi  her  agent  in  the  care  and  Invest-  wife's  money  to  invest  in  reai  estate  in 

onent  of  her  money,  no  presumption  of  her  name,  took   the   title   in   his  own 

gif)  arises.      On  the  contrary,  if  he  in-  name,paying  with  hermoney, and  after 

vests  it  in  real  estate,  and  lakes  the  title  their  separaUon  a  settlement  was  made 

in    hie    own    name,  a   resulting    trust  between   them  by   which  he  gave  her 

arises  in  her  favor.       Heath  v.  Slocum  certain  furniture  and  $800,  in  considera- 

(PaO,  9  Atl.  Rep.  J59.  tion  of  which  she  gave  him  a  written 

ITo  Trul  RMllltl. — Where  a  legacy  release    and    full    discharge    from    all 

in  tlie  hands  ofa  guardian  of  a  married  claims,   debts,   demund^,    actions    and 

woman  was  used  by   him   to  purchase  causes    of   action    of  every    kind    and 

land,  and   the  deed   ^^'a8   made   to  her  nature,  it  was  ield  a  complete  bar  to 

liusband,  with  the  parol  understanding  a     bill     subsequently     filed     by     her 

and  agreement  that  the  land  was  pur-  againHi    him  to  compel  a  conveyance 

chased  for  the  wife,  it  was  Af/rf,  Hama,  of  the  real  estate  to  her.     Moss  r.'Moss, 

J,,  dissenting,  that  the   purchase  money  95  111.  449, 

was   not   the  separate   property  of  the         Money  settled  to  the  separate  use  of 

wile,  and  that  there   was,  consequently,  Ihe  wife,  and  In  Ihe  event  of  no  children 

no  resulting  trust  in  her  favor.      Miller  to  her   absolutely — with   power   to  the 

T.  Blackburn,  14  Ind.  62.  trustees,  with  her  consent,  to  invest  it 

A  married   woman  cannot  assert  an  in  land,  ts  no  lien  an  land  purchased  by 

equitable  lien  on    lands  purchased  by  husband  having  obtained  the  purchase 

her  husband  on   the   ground   that  her  money  thereof  from   ihe   trustees,  the 

funds  were  used  by  him  in   paying  the  circumstances  not  raising  the  presump- 

purchaee     money.      when    the    proof  tion  as  if  he  had  been  under  an  engage- 

kIiows  that   the   payment  was   in   fact  ment  to  purchase,   that   his   purchases 

made  with  moneys  borrowed  by  him  on  were  in  pursuance  of  that  engagement; 

his  individual  credit,  which  he  intended  and  upon   the   evidence  the   fact  of  the 

to   repay   from   his  wife's  funds  when  application  of  the  trust  fund,  or  the  ina- 

received.     Crutcher  r.  Taylor,  66  Ala.  bility  of  the  husband,  by  other  means, 

■317.  not  being  madeout.     Lench  f.   Lench, 

A  husband  bought  land  paying  for  it  10   Ves.  511. 
in  part  with  his  wife's  money.  This  land         Prior  to  the  act  of  1S75.  money  of  tlie 

he  sold  and  bought  other  land,  his  wife  wife,  not   her  separate  estate,  'became 

joining  with  him   in   the   sale.     Hold,  the    property    of    the     husband  jure 

that  there  was  no  resulting  trust  giving  mariti.  and  if  invested  in  land  by  "him. 

the  wife  a  claim  on  the  land  last  pur-  no  resulting  trust  would  be  thereby  ac- 

chased,    Jennings  i'.  Langdon  (Pa.),  11  credited   in   favor  of  the  wife  or  those 

Atl.  Rep.  211.  claiming  under  her.     Modrell  v.  Rid- 

The  land  was  purchased  by  the  wife  die,  83  Mo.  31. 
with  money  derived  from  the  estate  of        A  purchased   land    with    his    wife's 

her  deceased  father,  but  title,  contrary  money    and    took    a    deed  in  his  own 

to  her  directions, was  taken  in  the  name  name;  subsequently  A  became  replevin 

of  her  husband,  George  Roy,  who  after-  bail  on  a  judgment  obtained  against  a 

wards  conveyed  the  land  to  a  third  per-  third  party  by  one  B,  and  the  land  was   ■ 

son  with   the  intention  of  having   him  sold  on  execution  again!  A.  B  becoming 

convey  it  to  the  wife,  which  was  done,  the   purchaser,  but  without  any  notice 

During  the  time  George  Roy  held  the  of  the   resulting    trust  in  favor  of  the 

title  he  engaged  in  mercantile  ventures,  wife.     Held,  that   B's   title  to  the  land 

obtaining  cr^it  and  contracting  debts  was  good  as  against  the  wife.     Gather. 

-on  the  faith  of  his   being  the   absolute  wood  v.  Watson.  65  Ind,  576, 
owner  of  the  land.     These  debts  were         Tmat  B«aiUti  In  Fatot  of  Bnabniid. — 

put  in  judgment,  which   were  liens  on  If  a  wife,  without  her  husband's  knowl- 

the  land  when  George  Roy  parted  with  edge    or    assent,   deposits    his    waget<, 

the  legal  title.      Afterwards  executions  placed  in  her  hands  for  safe  keeping,  in 

were  issued   and  levied    on    the  land,  a   savings   bank,  and  uses   the  deposits 

which  was  about  to  be  sold  by  the  sher-  with  money  of  her  own  in  the  purchase 

iff,  when  this  action  was  brought  to  en-  of  land,  the  title  to  which  she  takes  and 

Join  the  sale.     Held,    that,  as  between  holds   in   her  own   name,  the  husband 

Mrs.   Roy   and   these    creditors,   their  has  an  equitable  interest  in  the  land,  to 

equity    must     be     preferred    and    the  reach  and   apply  which,  in  payment  of 

injunction   denied.     Roy    v.   McPher-  his  debt,  a  creditor  of  the  husband  may 

son,  t  Neb.  197-  maintain   a    bill   in  equity   against  his 
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results.*  The  rule  applies  to  purchases  or  investments  made  by 
a.x\  assignee  with  the  funds  of  his  assignor  and  title  taken  in  hid 
own  name;*  to  the  case  of  a  man  who  purchases  an  estate  with 
money  of  the  woman  with  whom  he  cohabits ;'  to  trustees  or  di- 
rectors of  a  corporation  purchasing  lands  in  their  own  names  with 
corporate  funds.* 

2.  FoUowui^  Tnut  PnndB — Eleotiou. — Trust  funds  may  be  fol- 
lowed into  any  land  or  property,  in  which  they  may  have  been 
invested  by  the  trustee,  in  spite  of  any  transmutation  of  form  or 
change  of  possession,  so  long  as  the  property  can  be  distinctly 
traced  :*  but  the  trustee  may   elect  to  take  the  land  or  hold  the 

wife.    Breanihan  v.  Sheehan,  fit,  Mass.  B.  Junes   i'.  Holmes,    4  De  G.  F.  & 

11.  J.  470. 

1.  TnM  ]>e«a  Hot  Kaiult  UnlMn  land  t.  It  i«  a  fraud  upon  the  rights  of  a 
Vat  PnrebAMd  ^Qi  WUt'g  Baptuate  railwaj  corporation  if  a  director  who 
Bitate. — Where  a  husband  talces  title,  buys  land  for  the  uee  and  benefit  of  the 
paying  for  land  with  money  of  his  wife,  company  and  pays  for  them  with  its 
which  was  not  part  of  her  separate  funde,  lakes  title  in  liis  own  name  or 
estate,  so  as  to  make  him  her  trustee,  a  jointly  with  othert;  and  the  nominal 
inut  does  not  result  in  her  favor.  Wal-  grantees  would  hold  in  trust  for  the 
dron  V.  Saunders,  85  Ind.  270.  companv.  Michigan  Ry,  Co.  v.  Mel- 
Trust  results  if  husband  purchase  with  len,  44  Mich.  321;  Stratton  v.  Dialogue, 
the  savings  of  his  wife's  separate  prop-  j6  N.  J.  Eq.  70;  Church  i:  Wo«l,  5 
«rty,  but  not  from  an  allowance  made  llamm,  (Ohio)  183. 
bv  him.  Merrill  v.  Smith,  37  Me.^94;  S,  Story  Eiq.  Juris.,  vol.  2,  {  lllo,and 
Farley  v.  Blood,  10  Foster  354;  Ray-  note.  Taylori'.  Plumer,  3  M.  &  Selw. 
bold  II.  Raybold,JoPa.St.3o8;  Hender-  563;  Cunard   v.   Atlantic    In».  Co.,    i 


'.  Moore,  27  Miss.  S30.  Peters  S.  C.  R.448;  Liebman   1 

Wfiere  a,f»me  cgnerl  purchases  land  court,  1  Meriv.  JI3;  Chedworlh  v.  Ed- 

with  the   consent   of   her   husband,  for  wards,  8  Ves.  46;  Ryall  v.  Ryall,  i  Atk. 

her  separate  use,  withmeans  which  she  59;  s.  c,  Amb.  412,  413;  Lane  v.  Digh- 

was  the  meritorious  cause  of  acquiring,  ton,  Ambler  R.  409;  Atherley  on  Marr. 

a  [rust  results  to  the   wife.     Pinney  1'.  Sett.,   ch.  28,   pp.  441-444;  Buckeridge 

Fellows,  15  Vem.  515.  v.  Glasse,  1  Craig  &  Phil.  116;  Schlae- 

Where,  on   a  question  between  hus-  fer  ti,  Corson,  52  Barb.    510;   White  f. 

band  and  wife  as  to  which  of  them  was  Drew,  42   Mo.   561;  Martin  v.  Greer,  I 

the  actual  owner  of  certain  land  stand-  Ga.  Dec.    118;  United   States   Bank  v. 

ing   in   the   husband's   name,  the  proof  State  Bank,  96  U.  S.  30;   Moffittr.  Mc- 

showed  thatthe  wife   had  paid  for  the  Donald,      11      Humph.    (Tenn.)     457; 

land  with  her  own  savings   and  by  the  Walker   v.   Brungard,    21    Miss.    723; 

earnings    of   her  children,   which    the  Lehman  v.  Lewis.  62   Ala.    129;  King 

husband  had  permitted  her  to  have,  and  v.    Hamilton,    16   HI.   190;  Newton   v. 

by  loans   from  her  own  relatives;  held,  Porter,  69  N.  Y.  133;  Bank  t-.  Pollock, 

that  the  title  to  the  land  should  be  de-  " 
ctared   to  be   in  the   wife.     Barrett  v. 

Foley,  12  Cent.  Rep.  (N.  J.)  577.  trustee  In  his  own  name,   in  pursuance 

9,   A   recovered  judgments     against  of  the  trust,  the  <■«/«/ ^ae /fuj/   is   en- 

B  and   recorded   them.     B  became  as-  titled   to   the   estate.     But   where   it  is 

signee  in  tuuikruptcv  of  C,  and  invested  purchased  with  trust  money  in  violation 

assets  in  iiis  possession  inland  which  he  of  the  trust,  Mr.  Atherlhv  Is  of  opin- 

tookin  his  own   name ;  for  this  he  was  \on  HiBXlhe  eeaiui  que  trust  has   a   lien 

removed  and  compelled   to  convey  the  only  on  the  estate,  and  not   a   right   to 

land  to  a  new  assignee.     Held,  that  the  the  estate.     There  is  much  sound  sense 

land  standing  in  B's   name  was  subject  in  the  distinction;  but  he  admits  Bennet 

to  a  resulting  trust  in  favorof  the  t)ank-  v,    Mayhew    is    apparently  against  it. 

rupt  estate,  and  that  A  acquired  no  lien  Atherley  on  Marr.  Sett.,  en.  28,  pp.  443, 

on  said  land.     Flanders  t.  Thompson,  444. 

3  Woods  (U.  S.)  9,  So,  too,  where  the  fund  is  invested  In 
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trustee  personally  liable.^ 

■    3.  Tiiiie  of  Payment. — Such  payment  by  the  fiduciary  must  be 

made  at  the  time  the  contract  is  entered  into,  or  provision  made 

therefor* 


perBonalty,  an  in  railway  stocks.  Bx 
farle  Cooke,  4  Ch.  DIv.  133;  Story  Eq, 
Juris.,  44  125s,  ?'«y. 

It  hB«  been  held  In  some  EngtlBh  de- 
cision b,  approved  In  Wallace  i^.  Duffield, 
t   S.  &R.  (Pa053i;  HarrisburahBank 


416,  that  a  trust  Is  not  fastened  upon 
the  property  acquired  under  such  cir- 
cumstances, and  that  the  cestui  gue 
trust  can  claim  only  a  lien  upon  it,  and 
a  consequent  decree  of  sale;  but  this  is 
contrary  to  the  current  authority.  A 
cestui  que  Irmt  may  elect  to  claim  a 
lien,  however.  Smith  v.  Perry,  56 
Ala.  166. 

Where  a  husband  bought  lands  for 
his  wife  with  her  money,  taking  the 
deed  to  himself,  and  agreeing  to  hold 
tliem  in  trust  for  her,  and  afterwards 
sold  them  without  notice  of  the  trust, 
taking  in  payment  a  note  payable  to 
himself,  which,  without  hie  wife's  con- 
sent, he  assigned  to  one  having  notice 
of  the  trust,  keld,  that  she  wag  en- 
titled to  the  proceeds  of  the  note.  Boyer 
V.  Libey,  88  Ind.  333. 

But  where  a  depositor  drew  out  all  of 
his  deposit,  including  trust  moneys,  ex- 
cept a  trifling  balance,  and  used  it 
chiefly  for  the  purpose  of  loan,  and  for 
taking  up  outstanding  notes,  and  for 
various  other  purposes  outside  of  his 
mercantile  buEinesB,  it  cannot  be  Aeld 
Cliat  on  the  formation  of  a  partnership 
in  a  mercantile  business,  several  years 
afterwards,  any  part  of  the  trust  fund 
is  traceable  into  the  partnershfe  asgeU. 
Englar  v.  OSfalt  (Md.),  19  Md.  L.  J. 
947;  16  Atl.  Rep.  497. 

But  comfare  Campbell  v.  Drake,  4 
Ired.  Eq.  (N,  Car.)  94;  Pascoag  Bank 
V.  Hunt,  3  Edw.  Ch.  {N.  Y.)  583. 

1.  meoUou. — Where  such  a  purchase 
has  been  made  by  a  guardian  with  the 
money  of  his  ward,  the  ward  may,  on 
coming  of  age,  at  his  option,  take  the 
money  or  the  property,  and  if  with  fuil 
knowledge  of  the  facts  and  of  his  rights 
he  elects  the  money,  the  property  dis- 
charged of  the  trust  vests  In  the  guar- 
dian absolutely.  Caplinger  v,  Slokes, 
Meigs  (Tenn.)  275;  Broyles  v.  Nowlin, 
SQ  Tenn.  191;  Durling  u.  Hammer,  20 
N.  J.  Eq.  120:  Docker  v.  Somes,  i  My. 


So  wliere  land  Is  purchased  by  an 
agent  in  hia  own  name,  the  principal  is 
not  obliged  to  take  the  land  or  treat 
the  agent  as  his  trustee,  but  may  elect 
to  treat  him  as  a  debtor,  and  take  the 
money  instead  of  the  land.  Eshelman 
V.  Lewis,  49  Pa.  St.  410. 

And  where  a  husband  purchases  with 
proceeds  of  his  wife's  separate  estate,  a 
trust  results  to  the  wife,  and  she  may 
elect  to  charge  him  personally,  or  claim 
the  purchase  as  her  own.  Tilford  1: 
Torrey,  C3  Ala.  ijo;  Turner  v.  Petti- 
grew,  6  Humph.  (Tenn.)  438;  Wilkin- 
son V.  Wilkinson,  i  Head  (Tenn.)  305; 
Admi.  Doge  v.  Cole,  97  III.  33S;  Bark- 
er V.  Barker,  14  Wis.  131.  But  If  a 
trustee  buy  up  a  debt  intending  it  for 
the  ceslnis  que  iruit,  and  they  refuse  ti~ 


of  dine,  step  forward  when  the  specu- 
lation turns  out  profitably  and  claim 
the  debt  for  themselves.  Barwell  i'. 
Barwell,  34  Beav,  371;  Barksdale  v. 
Finney,  1407311.338;  King  ».  Cush- 
man,4i  I!].3i;  Herr's  Est,  i  Grant C a. 
171;  Schoonmaker  v.  Van  Wyke,  31 
Barb.  (N.  Y.)  457. 

It  is  to  be  observed,  however,  that 
where  such  employment  of  fiduciary 
funds  is  unauthorized  and  wrongful  in 
itself,  the  parties  affected  are  not  con- 
fined to  the  mere  enforcement  of  a  re- 
sulting trust,  but  may  instead  elect  to 
take  the  money  back.  Oliver  v.  Piatt, 
3  How.  (U-  S.)  333;  Bonsall's  App.,  1 
Rawle  (Pa.)  266;  May  v.  LeCialre,  11 
Wallace  217;  Baker  v,  Disbrow,  18  Hun 
{N.  Y.)  19;  Steele  v.  Babcock,  i  Hill 
(N,Y.)Rep.  527. 

S.  Whether  payment  is  made  to  tlie 
vendor  directly,  or  to  the  nominal 
grantee  to  reimburse  him,  or  to  meet 
the  payment,  it  is  essential  that  such 
payment  be  proven  to  have  been  made 
before  the  consummation  of  the  pur- 
chase. It  is  unsettled  whether,  if  part  ii 
paid  before  and  part  alter  the  deed  is 
delivered,  the  proof  of  a  parol  agree- 
ment to  hold  the  land  in  trust  may  be 
admitted.  It  see/ui  admissible.  Free- 
man v.  Clarke,  I  Hoffm.Ch.  (N.  Y.)90. 
The  trust  arises  whether  the  payment 
be  made  before  or  after  the  purchase. 
the  essence  of  the  transaction  being  the 
purchase  with  trust  funds.     Lehman  v. 
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_  e. — The  (acts  in  all  cases   must    be  proved  with 

great  clearness  and  certainty.'  For  this  purpose  all  competent 
evidence  is  admissible,  as  the  admissions  of  the  nominal  purchaser 
and  gmntee  in  the  deed  ;•  recitals  in  the  deed  and  other  proper 

Lewie,  61   Al«,  120.      Vide  also  Lewis  the  name  of  A  as  grantee,  and  notwith- 

V.  Montgomery  Bldg.   Assac.,  70  Ala.  standing  his  wife's  protest  A  declined 

176;    FrencK  v.   Sheplor,  83   Tnd.  166;  to  allow  it  to  be  altered,  had  it  executed 

Forsythe  ti.  Clark,  3    Wend.  (N.  Y.)  in  that  form,  and  paid   as   part  of  the 

637.  consideration,    certain    of    his    wife's 

1.    Where  a  husband  purchases  land  money,    which   she   had    entrusted   to 

with  his  wife's  money,  a  trust  results  in  him.     Subsequently  A  made  and  deliv- 

favor  of  the  wife;  hut  clear  and  con-  ered  to  B   a  proniiseory  note   for  that 

vlncing  proof  that  the  money  belonged  amount  of  her  money  which  he  had 

to  the   wife  is  necessary  to   establish  used  in  the  purchase  of  the  land.  Held, 

such   trust.     Thomas  v.   Standiford,  40  that      the    above    facts      were     suffi- 

Md.  181.    And  see  Wallace  V.  Duffield,  dent    to-     raise      a      resulting      trust 

II  R.  I.  466.  for  the  benefit  of  B  to   the   extent  of 

All  personal  proper^  of  wife  in  pos-  the  money  contributed  by  her  to  tiie 

seMlon,  whether  at  the  time  of  marriBKe  purchase  of  the   land.     Rapp's   App., 

or  afterwards  acquired,  vests  absolutely  too  Pa.  St.  531. 

In  the  husband,  unless  conveyed  to  him  But  where  the  husband  is  permitted 

or  her  for  her  sole  and  separate  use,  and  by  the  wife  to  have  the  management  of 

he  cannot  be  declared  a  trustee  for  hi&  her  separate  property,  secured  to  her 

wife  by  any  loose  or  general   remarks  by  a  marriage   settlement,   to   receive 

made   in    conversations.     To  establish  rents,  etc.,  very  strict  proof  of  his  hav- 

mch  a  trust  the  evidence  must  be  clear  ing  paid  to  and  settled  with  her,  during 

and  unequivocal.    Woodward  «.  Steph-  her  lifetime,  for   the   sums  received,  U 

ens,  51  Mo.  443.  not  required;  but  from  the  confidential 

The  evidence  must  be  clear  and  con-  nature    of   the    connection,    the   most 

vlncing  that  shall  warrant  setting  up  a  favorable    presumptions    are   indulged 

resulting  trust  against   the   legal  title,  towards      him.      Methodist      Ch.     :'. 

The  declarations  of  a  husband  as  to  the  Jaques,    3     Johns,    Ch.    (N.   Y.)     77. 

purchase  of  the  land,  inaccurate  and  In-  And  see  Snetl  v.  Elam,  3Hei8k.{Tenn,> 

consistent  with  the  proven   facts  of  the  8i.  Andseejw/ro,  V,  9-17, 

case,   ar«  of   doubtful   admissibility  in  3.  While  the  rules  of  law  require  the 

favor  of  the  wife  in  a  contest  with  her  most   satisfactory  and   convincing   evi- 

husband's  creditors,  and   are   not  such  dence  to  establish  a  resulting  trust,  it  is 

unequivocal, convlncingand  satisfactory  now  well  settled  that  such  a  trust  may 

evidence   as    will  eelabllsh  a  resulting  be  established  upon  the   admissions  of 

trust  In  her  favor  aeainst  the  legal  title,  the   trustee   sought   to  be   charged   as 

Kline's  Appeal,  39  Pa.  St.  463,  such.  Pillow  f.  Thomas,  1  Baxt,(Tenn.) 

Whenever  the  question  arises  as  to  no;  Raybold   v.  Raybold,   ao  Pa.   St. 

the   passing  of  property  from  the  wile  aoS;      Baumgartner    v.    Guessficld,  3S 

to  the  husband,  it  must  be  closelv  scru-  Mo.  36, 

tlnized,  if  the   husband   claims   It  as  a  And  the  declaration  of  one  executor 


gift  to  him;  and  it  must  clearly  appear    Is  sufficient  to  raise  atrust.     Wallace  v. 

that  it  was  a  free  and  voluntary  gift  bv     DufReld,  1  S.  &  R.  (Pa,)  531. 

the  wife  to  the  husband,  and  If  the  evf-        Though  the  deed  recites  the   consid- 


dence  does  not  clearly  establish  that  eration  to  have  been  received  from  the 
the  same  was  a  gKH,  then  the  husband  nominal  purchaser,  yet  tiie  ctattii  que 
is  liable  to  the  wife  for  all  such  prop-  trust  will  be  allowed  to  prove,  by  the 
erty  as  went  into  his  hands  and  was  trustee  himself,  that  it  was  her  money- 
used  by  him.  Sasser  v.  Sasser,  73  Ga.  PInney  v.  Fellows,  15  Vt,  535' 
375,  In  order  to  constitute  n  trust  in  re> 
A  having  entered  into  articles  of  spect  to  money  or  personal  estate,  no 
agreement  for  the  purchase  of  certain  formal  writing  or  agreement  Is  neces- 
land,  B,  his  wife,  agreed  to  advance  a  sary.  Any  declaration  or  admission 
large  part  of  the  purchase  money,  with  by  the  person  inj>os«es8lon  of  the  fund 
the  understanding  that  the  conveyance  will  have  that  effect.  If  founded  on  a 
of  the  land  was  to  be  made  to  her,  consideration,  and  if  the  intention  be 
The  deed  was,  however,  prepared  with  evinced  with  sufficient  clearness.  Such 
10  C.  of  L.— 4                               M 
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documents ;'  and  even  circumstantial  evidence,  as  that  the  means 
of  the  nominal  purchaser  were  so  limited  that  it  was  impossible 
for  him  to  pay  the  purchase  money.* 

8.  Lapn  of  Tiae, — Mere  lapse  of  time  is  no  bar  to  the  enforce- 
ment of  a  resulting  trust,  if  good  excuse  is  given ;  but,  otherwise, 
equity  will  not  enforce  after  great  delay.' 

6.  Hotioa. — A  bona  fide  purchaser  of  a  trust  estate  for  a  valuable 
consideration  without  notice  takes  the  estate  discharged  of  the 
trust.* 

declarations  or  admissions  are  evidence    In  evidence  to  enable  the  iurv  to  deter- 


ofthe  trust,  not  only  against   the  part}'  mine  how  he  in    fact  hefd  it.    Golds- 

-'--'-'■--■   it  alBo'—^      -  "  "     ■ 

ids  an 

by    another    person.     Uay    v.  she   claimed   the  benefit  of  the  exemp- 

Roth,  i8  N.  Y.  448;  Harrold  v.   Lane,  tion  law  out  of  the  property,  and  the 


who  made  them,  but  also  for   the   pur-     berrv  v.  Gentry,  92  Ind.  lu. 

pose  of  charging  lands  afterwards  pur-         The  giving  of  notice  by  the  wife,  that 

chased    by    another    person.     Day    v.     she   claimed   the  benefit  of  the  e: 


S3  Fa.  St.  168.  subsequent  renting  of  it  from  the  pur- 
See  lufra,  a  V,  9-17.  chaser,  though  strong  evidence  against 
But  the  burden   of  proof  Is  on  the  the  wife,  would  not  estop  her  from  set- 
trustee.     Watson  V.  Thompson,    12   R.  ting  up  a  resulting  trust  in    the  land. 
I.  466.  FilTman  v.  Divers,  31  Pa.  St.  4J9. 

See  aafira,  V,  1 1.  Where  without  her  husband's  knowl- 

1.  A  trust  In  real  estate  in  a   grantee  edge  and  against  his  will,  the  wife  took 

may  be  proved  by  an  endorsement  made  In  her  own   name  the  title  to  lands  for 

by  him  on   an  envelope  enclosing  the  which  he  paid  the  purchase  money  and 

deed;  also  by  an   unexecuted   deed  for  ail  the  taxes  and  assessments,  and  costs 

the  premises  prepared  by  the  direction  of  improvements,  and  he  continuously 

of  Uie  grantee.     Raybold   v.   Raybold,  occunied  the  property  up  to  her  deatli. 

JO  Pa,  St  308.  field,  that  a  trust  resulted  in  his  favor 

i.  If  it  can  be  proved  that  land  stand-  and    that   he   was   entitled  to  relief  as 

ing  in  the  name  of  her  husband  at  the  against  her   heirs  at  law.     Gogherty  v. 

time  of  his   death  was   purchased  with  Bennett,   17   N.  J.   Eq.  87;    Harden  1'. 

the  wife's  money,  then,  as  between  her  Darwin,   66   Ala.   5;;   and   see  aufra, 

and    the    heirs    at    law,   or  volunteers  V,  9-17. 

claiming  under  her  husband,  a  trust  S.  Harris  v.  Mclntyre,  iiS  III.  vjt.. 
would  result  to  her,  being  implied  by  In  Henkle  v.  Flaring,  114  III.  J54,nr- 
law  from  (he  Intendons  of  the  parties  teen  years  was  held  to  be  no  bar,  while 
and  the  justice  of  the  case,  and  which,  in  Rogers  v.  Saunders,  16  Me.  93;  s.  c., 
being  excepted  out  of  the  statute  of  33  Am.  Dec.  635,  three  years  was  htld 
frauds,  may  be  proved  by  parol.  Brooks  to  be  a  bar.  Where  a  bill  showed  equity 
I'.  Dent,  t  Md.  Ch.  ^13.  on  its  face,  a  lapse  of  twenty  years  from 
A  wife  gave  her  husband  $1,000  to  creation  of  the  trust  was  4eW not  lobar 
invest  for  her,  and  pay  her  the  income,  that  equity.  Smith  v.  Ramsay,  I  Gitm. 
and,  both  in  conversation  and  in  wills  (III.)  373.  Vide  also  Barweli  v.  Bar- 
made  by  him  afterwards,  he  recognized  well,  34  Beav.  371;  King  -v.  Cushman, 
it  as  something  to  be  repaid.  Held,  41111.31;  Schoonmaker  i'.  VanWyke, 
that  the  relation  of  trustee  and  cestui  31  Barb.  (N.  Y.)457;  Midmer  u.  Mid- 
was  created  and  that  no  satisfaction  or  mer,  26  N.  I.  Eq.  399;  Jennings  v. 
release  of  the  obligation  was  shown  by  Shacktett,  30  GratL  (Va.)  705;  Barks- 
the  fact  that  the  wife  afterwards  bor-  dale  v.  Finney,  14  Grat.  (Va.)  338; 
rowed  $900  from  the  husband  and  repaid  Kennedy  v.  Kennedy,  35  Kan.  151;  Dow 
It  without  asking  for  an  accounting  as  v.  Jewel,  18  N.  H.  34a;  s.  c,  45  Am. 
to  the  ti,ooo.  Rusllng  v.  Rushng's  Dec.  371;  Hennessey  v.  Walsh,  55  N. 
Etrs.  (N.  J.),  8  Atl.  Rep.  534.  H.  515;  Best  v.  Campbell,  6a  Pa.  St. 
Where  there  is  no  direct  proof  that  478;  Herr's  Estate,  1  Grant's  Cas.  (Pa.) 
the  wife  furnished  the  purchase  money,  273. 

or  that  the  husband   agreed  to  hold  the  4.   A     purchaser  of   a    trust    estate, 

land   in   trust   for   her,  the  manner  In  without  notice  of  the  trust,  will  be  pro- 

whlch  he  used  and  improved  it,  such  as  tected  to  the  extent  of  liis  payments 

clearing  and  cultivating  it,  is  admissible  made   before   notice.     Beck  ?'.  Uhrich, 
50 
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7.  Tnutm  Inovirii^  Xxpenaes  About  Tnut  Eitato. —  Where  the 

trustee  has  incurred  expenses  or  made  permanent  improvements 
he  will  be  allowed  to  retain  the  estate  until  his  advances  are 
paid.* 

TH  Sztoltivo  Tsqbts  or  the  Tmu)  Olus — When  the  Tmita  of 
a  Convvyanoe  An  Hot  Deoland  la  FbIL — This  class  includes*  gifts  or 

13  Pa.  St.  636;  Talbott's  Eir»,  v.  Ben'K  la  R.   I.  466;  Everdso 

heira,   s    B.  Mon.   (Ky.)   320;   b.  c,  43  Cal.   163;  Edgar   v.   I 

■    1.  Dec.  116;  Bunting  V.  RickE,  3  Devi  (Va.)  387;  Catherwood   t.  Wat 

'-'  "-   '"   "ir.)  130; '  '-"     -'    " "  -     "-"  -  °- 

:s  cited  ii  ,, ,  „ 

To  cBtabligh  a  resulting  trust  against  LouiBvlile  Bank  v.  Gray,  84  Ky.  ^65. 
9  purchaser  at  a  sherifT  s  sale  against        t.   Bodwell  v.  Nutter,  63  N.  H.  446; 

the  alleged  trustee,  it  is  necessary  to  es-  Rines  v.  BacheWer,  fa  Me.  95. 
tabiish   not   only   the   existence  of  the        3.     ungiiiib    Antlioiltlai. — Aston    v. 

trust,  but  also  that  the  defendants  nho  Wood,L.  R.  6  Eq.  ^igiSymes  v.  Hughes, 

had  purchased  the  title  of  the  trustee  L..  R.,  9  Eq.  475;  Richards  v.  Delbridge, 

had  knowledge  of  the   trust  at  the  time  L.  R.,  18  Eq.  11;  Wild  v.  Benning,  L.R., 

of  the  purchase.     Fillman  i^.  Divers,  31  2  Eq.  577;  Visit  «.   Att'y  Gen'l,  L.  R., 

Pa.  St  439.  4  Eq.j2i;  Halgh  v.  Kaye,  L.  R.,  7  Ch, 

Where  a  husband  holding  the  title  to  469',  Pawson  v.  Brown,  L.  R.,  i  i  Ch. 

real  estate  purchased  with  funds  of  his  Div.  joi;  Cruse  v.  Barley,  3  P.  Wms. 

wife    BO  as  to  make  him  a  trustee  for  20;   Robinson   v.   Taylor,  i   Bro.  Ch- 

her,   survives   her,   marries   again   and  589;   Stubbs  v.  Sar^n,  3   My.  &   Cr. 

diee  intestate,  his  widow  takes  by   de-  507;   Stansfield   v.  Habergam,  10  Yes. 

scent  and  not  by  purchase,  and  isbound  273;  Ripley  v.  Wentworth,  7  Ves.  435, 

by  the  trust,  whether  she  had  notice  of  435;  Glbbs  v.  Rumsey,  2  V.  &  B.  394; 

it  or  not.     Derry  v.  Derry,  74  Ind.  560.  Ommaney  v.  Butcher,  i   T.  &  R.  360, 

The  husband   is  accountable  for  the  270;  Wood  v.  Cox,  3   My.  &  Cr,  684; 

rents  and  profits  of  thewife'srealestate  Fowler  v.  Garlike,  i   Ruse.  &   M.  231; 

received  by  him,  and  lands  purchased  Dawson  v.  Clarke,   18   Ves.  347,  354; 

by  him  with  the  moneys  of  the  wife  Morice  v.  Bp.  Durham,   10  Ves.  537; 

are   deemed  to  be  held  in  trust  for  her,  Pratt  v.  Sladden,  14  Ves.  193,  198;  Sd- 

though  purchased  in  his  own  name;  and  ner  v.  Shelley,  19  Ves.  353,  159;  Collins 

a  third   person  to  whom  the  husband  v.  Wakeman,  19  Ves.  683;  Dunnage  v. 

had  conveyed   an  estate  so   purchased.  White,  i  J.  &   W.   ^63;  Stoathouse  v. 

with  notice  of  the  manner  of  his  ac-  Bate,   1    V.   &    B.   306;  Brookman   v. 

quinng  il,   was  keldto   be  chargeable  HaleB,3  V.  &  B.+SjWoollett  i-.  Harris, 

with  llie.trust.  Methodist  Ch.T>.  Jones,  I  5  Madd.  452;  Atty.  Gen.  u.  Windsor,  8 

Johns.  Ch.  (N.  Y.)  450;  Brooks  v.  Dent,  H.   L.  Cas.   369;  s.    c.   34   Beav.   679; 

1Md.Ch.513;  Pritchard  I'.  Wallace,  4  Gloucester  ti.  Os born,  i   H.L.Cas.373; 

Sneed   (Tenn.)  405,  70  Am.  Dec.   254;  9.  c.  3  Hare  [31;  Goodere  v.  Lloyd,  3 

Barron  v.  Barron,  34  Verm.  375;  Lyon  Sim.  538;  Taylor  v.  Haygarth,  14  Sim. 

1'.  Akin,  78  N.  Car.  258;  Goldsberry,  8;  Flint  v.  Warren,  16  Sim.  124;  Coard 

Admr.  v.  Gentry, 93  Jnd.   193;  Tilford  v.  Holdemess,  30  Beav.  147;  Onslow  v. 

V.  Torrey,  ^  Ala.  120.  Wallis,   i    Macn.   &   G.  506;  Barrs  v. 

If  a  guardian  of  minor  children  uges  Fewkes,  9    Hem.  &   M„  60;  Leslie   v. 

his  wards'  money  to  purchase  land  and  Duke  Dev.,  3   Bro.  Ch.  187;  Veiey  v. 

takes  a  deed  acknowledging  the  receipt  Jamison,  i   S.  &  S.  69;  Ellis  v.  Selby,  i 

of    the    consideration    p^    by    him.  My.  &  Cr.  186;  Williams  t.  Kerctww, 

"guardian   of  the   minor   children"  of  S  CI.  &  Fin.  ill;  Ackroyd  f.  Sraithso 


.,  but  running  to  himself,  his  heirs  and  1  Bro.  Ch.  (03;  Spink  v.  Lewis,  3  Bro. 
Msigns,  without  otherwise  referring  to  Ch.  355;  Hutcheson  v.  Hammond,  3 
his  guardianship,  this    is    sufficient  to    Bro.  Ch.  138;  Williams   v.  Coade,  10 


notice  to  creditors  of  the  guardian  Ves.   500;   Muckleston    v.    Browne, 

.1 .    ■_  .J   .    ,    ■' by  him  In   t      '  "  ^      .^  .        --'-.  _ 

_.     3  Allen  (M _.    ^..       .,_      _. 

Vide  also,  Baldwin  v.  Johnson,  i  De  G.  Ae  J.  481;  Phllootts  v.  Philpotta, 


that   the   land   is  held  by  him  In   trust.     Ves.  52,  63;  Davenport  v.  Coltman, 
Bancroft  v.  Consen,    13  Allen  (Mass.)     Sim.j88,  6to;  Childers  v.  Childers,  1 


1.  (N.J.)  441;  Durllng  f.  Hammer,     10  C.  B.,  85-  Flttcroft^  Case,  31  Oi.  D. 
I.  (.  ^.  320;  Watson  v.  Thompson,    519,  5J5. 
61 
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of  th«  TUrt  ClBM. 


conveyances  of  property  by  will  or  deed,  stated  to  be  upon  some- 
particular  trust,  but  no  trust  is  declared  ;*  or  upon  trusts  there- 


Hewitt  V.  Wright,  I  Bro.  Ch.  36;  Rob- 
inaon  v.  Taviot,  i  Bro.  Ch,  «8o;  North 
V.  Valk,  C.  W.  Dud.  Eq.  2i». 

Tectator  bequeathed  as  follows:  "I 
give  to  the  trustees  of  Mount  Zion 
ChRpel,  where  I  attend,  £3,500,  and 
appoint  M  trustees  to  the  same  A  and 
G;  and  I  direct  that  Ihefr  receipt  shal) 
be  a  sufficient  discharge  to  my  execu- 
tors; and  the  monej  to  be  appropriated 
according  to  statement  appended." 
There  was  no  statement  appended. 
Willey,  51  Ind.  3816;  Ford's-  /^k/i/,  that  the  gill  was  not  intended  to 
Lewl«,  10  B.  Mon.  (Kj.)   ii;;     be  for  A   and  G   beneficially';  that  the 


-  mUted  SUtM  Omut*.— Phillips  V. 
Crammond,  a  Wash.  (U.  S.),  441 ;  Tay- 
lor V.  Benham,  5  How.  (U.  S.),  170; 
Osterman  v.  Baldwin,  6  Wall.  (U.  S.), 
tl6;  King  v.  Mitchell,  8  Pet.  349;  Bap- 
tist Association  v.  Hart's  Exrs.,  4 
Wheat.  (U.  S.)  i;  Fontain  v.  Ravanel, 
17  How.  (U.  S.),  369;  Mumma  v. 
Potomac  Co.,  8  Pet.  (U.  S.)  aSi,  j86. 

State  Oouta. — Bennett  v.  Hutson,  33 
Ark.  762;  Brown  «.  Jones,  i  Ark.  iM; 
Kennedy  v.  Nunan,  ea  Cal.  336;  McAl- 
lister           '    '     "  '     -      " 

Exr«. 

Howard  v.  Am.  Peace  Soc,  49  Me.  court  could  not  presume  a  ch 
3S8;  Dashlell  v.  AU'y  Gen'l,  6  Har.  &  object  in  the  bequest;  and  if  not  chari- 
J.  (Md.)  i;  Needles  n.  Martin,  33  Md  table,  that  object  is  so  indefinite  that 
609,  618;  Wildeman  v.  Mayor  &  City  the  gift  must  fail.  Aston  v.  Wood,  L. 
Council  Balto,  8  Md.  151;  Nichols  v.    R.,  69Eq.  419. 

Allen,  130  MaBs.  an;  Olliffe  v.  Wells,  WbU  b»  BnOoleiit  DMlanttOB.— D 
130  Mass,  lai;  McElroy  v.  McEIroy,  was  possessed  of  leasehold  business 
113  Mass.  joq;  Shaw  v.  Spencer,  100  premises  and  stock  In  trade;  shortly  be- 
Mass,  388;  Sturtevant  v.  Taques,  14  fore  his  death  purported  to  make  a  vol- 
Allen  (Mass.)  526;  Easteibrooks  v.  untary  gift  in  favor  of  his  grandson  E, 
TllUnghast,  5  Gray  (Mass.)  17;  San-  who  was  an  infant  and  who  assisted  In  the 
derson  v.  Steams,  6  Mass.  37;  L.oring  business,  by  the  foUowtngmemorandum 
v.  Elliott,  16  Gray  (Mass.)  568;  Stone  signed  and  endorsed  on  the  lease: 
V.  Hobart,8  Vick.  (Moss.)  464;  Hall  v.     '"This  deed  and  alt  thereto   belonsing  1 


Cushing,  9  Pick.  (Mass.)  395;  Nash 
Cutter,  19  Pick.  (Mass.)  67;  Pratt  v. 
Beaupre,  13  Minn.  187;  Alsworth  v. 
Cordby,  3  Miss.  31;  Leiper  v.  Hoffman, 
26  Miss.  615;  Stratt  ».  Uhrig,  56  Mc 


E  from  this  time  forth,  with  all 
the  stock  in  trade."  The  lease  was  deliv- 
ered to  E's  mother  on  his  behalf.  Htld, 
that  there  was  no  valid  declaration  of 
of  the   property  in   favor   of  E. 


481;  Baldwin  v.  Campbell.  9  N.  J.  Eq.     Richards  v.  Delbridge,  L.  R.,  18  Eq. 


891;  Cutler  II.  Tuttle,  19  N.  J.  Eq.  56: 
H(^n  Ti.  Jaquee,  ig  N.  I.  Eq.  113; 
Power  11.  Cassldy,  79  N.  V.  603;  Haw- 
ky  V.  Tames,  5  Paige  (N.  Y.)  318: 
Proseus  v.  Mclntyre.  S  Barb.  (N.  Y.) 

es;  LcKett  v.   DuBoU,  «   Paige    """ 


Proseus  'v.  Mclntyn 

435;  Le^ett  p.   Du         ,  „  , 

V.)  114;  Austin  V.  Brown,  6  Paige  (N. 


Y.)  4^;  Dillaye  v.  Greenough,  45 
T.  438;  Ayres  v.  Church,  3  Sandt:  < 
N.  Y.)  357;  Yates  v.  Yates,  9  Barb. 


A  bequest  to  "the  suffering  poor  of 
tne  town  of  Auburn"  is  not  void  for  un- 
certaJnty;  nor  because  no  trustee  to 
execute  the  trust  Is  expressly  named  in 
the  will.     Howard  1/.  Am.  Peace   Soc., 

SMe.  3S8;  Saunderson   v.   Steams,  6 
ass.   37;    Stone   v.   Hobart,   8   Pick. 
(Mass.]  464;  Hall.!'.  Cushing,   9  Pick. 


Y.  438;  Ayres  v.  Church,  3  SandtTCh.     (Mass.)  395;  Nash  v.  Cutler,   19   Pick. 

(N.  Y.)  357;  Yates  v.  Yates,  9  Barb.     (Mass.)  67. 

(N.  Y.)  345;  Bascom   v.  Albertson,  3^         So  of  a  bequest  to  the  "General   As- 


N.   Y. 


Ired.   Eq.   {N.    Car.)    137;    Mullen    v.  Confederate  States"  for   the  benefit  of 

Bowman,  1  Coll.  (N.  Car.)  197;  Miller  bible  and   tract   societies.     Frierson  v. 

V.  Atkinson,  63  N.  Car.  i;37;  Griffin  v.  Gen.   Assembly  Presbyterian   Churchy 

Graham,  i   Hawks.  (N,  Car.)  96;  State  7  Heisk,  (Tenn.)  683. 

r.  McGowan,  a  Ired.  Eq.  (N.  "      '  -  


Kerlin  v.  Campbell,  le,  Pa.  St.  500; 
Farley  v.  Shippen,  Wy'the  (Va,)  :3s; 
Hale  I-.  Home,  II  Graft.  (Va.)  113. 

I.  3  Story's  Eq.  Jar.  (13th  ed.),  I, 
1200.  Brown  v,  Jones,  I  Atk.  188; 
Stanislield  v.  Haber^am,  10  Ves.  273; 
Ilawley  v.  James,  7  Paige  (N,  Y.)  213; 
Bogert  V.  Hertell,  4   Hill    (N.  Y.)  491; 


"Friends  preparatory  meeting,"  in  trust 
for  the  benefit  of  the  Friends  of  a 
particular  place.  Dexter  v.  Gardner,  7 
Allen  (Mass.)  3^3, 

So  a  devise  of  land  and  money  for  the 
purpose  of  maintaining  a  "school  house 
and  school  to  be  taught  by  a  female  or 
females,  wherein   no   book   of  Instruc- 
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after  to  be  declared,  but  no  such  declaration  is  made;'  or  upon 
some  trust  which  has  failed  either  in  whole  or  in  part  and  become 
inoperative  ;*  or  the  particular  trusts  are  so  uncertain,  indefinite 

tk>n  Is  to  be  used  to  teach  except  spell-  of  London   v.  Garway,  2   Vern.   571; 

ing  books  and   the   bible."     Talnter  t:  Collins  v.  Wakeman,  a   Ves.  jun.  683; 

Clark,  s  Allen  (Mass.)  66.  Fitch  v.  Weber,  6  Have.  145;  Shaw  -o. 

So  a  bequest  to  trustees  of  a  sum  "to  Spencer,  100  Mass.  188;  Sturtevant  v. 

be  by  them  applied  for   the   promotion  Jacques,  14  Allen  ja^ 

of     agricultural    or     hortJcuttural    or  I,    When    a    trust    is    ineffectually 

philanthropic  purposes,  at  their  discre-  declared,  or   fails,  the   party  taking  It 

tion."     Hotch  II.  Emerson,    105   Mass.  becomes  trustee   for  carrying  out  the 

431.  purposes  of  other  trusts  in  uie  will,  or 

So  a  devise  to  an  executor  in  trust  to  for  those   who  are   to  take  under  the 

apply  the  residue  "to  the  education  of  disposition    of    law.     Stonehouae    v. 

colored  children   In   the  State  of   In-  Evelyn,  3    P.   Wms.    352;   Cooke    v. 

diana.    £>  jtar/e  Lindley,  Ex.,  33  Ind.  Stationers' Co.,  3  My.  &  K.  162;  Dun- 

367.  nage     v.     White,    i     t.    &     W.    563; 

And  a  devise  and  legacy  to  "Bishop  Southousei'.  Bate,  3  v.  &  B. 396;  East- 
Thomas  Atkinson,  bishop  of  North  brooks  v.  Tilllnghast,  5  Gray  (Mass.) 
Carolina,  and  his  heirs  in  trust  for  the  17;  Drew  v.  Wakefield,  54  Me.  191; 
poor  orphans  of  the  State  of  North  Lusk  i>.  Lewis,  33  Miss.  397;  Cushneyo, 
Carolina,  and  the  said  bishop  and  his  Henry,  4  Palee  (N.  Y.)  345;  Hawley 
successors  liave  the  right  to  select  such  -v.  James,  5  Paige  (N.  Y.)  31S;  Pen- 
orphans,  and  he  shall  direct  and  con-  noyer  v.  Shelden,  4  Blatchf.  (U.S.)3i6; 
trol  said  trusfin  the  best  wav  for  the  Haskell  v.  Freeman,  i  Wins.  (N.  C.) 
support  of  said  orphans  and  the  forma-  34. 

tion   of  their  morals   and    education,"  Therefore  a  bequest  by  a  citizen  of 

creates  a  trust  for  a  specified   abject  in  Virginia  to  "  The  Baptist  Association, 

behalf  of  a  definite  class   and   is  valid,  that  for  ordinary  meets  at  Philadelphia 

Miller  I'.  Atkinson,  63  N.  Car.  537.  annually,  which   I   allow  to  be  a  per- 

When  the  "remaining  portion'' of  an  petual  fiind  for  the  education  of  youths 

-estate  is  by  will  given  to   a   legatee  "to  of  the  Baptist  denomination  who  shall 

be  disposeij  of  as  I  have  already  direct-  appear  promising  for  the  ministry,"  the 

ed."  without  proof  of  a  further  dec lara-  association  not  t>elne  an  incorporated 

tion  of  the  trust,   the  interest  so  undis-  body  at  the  testator  s  death  could  not 

posed  of  is  held  by  the  trustee  as   a   re-  take  this  trust  as   a  society.      Baptist 

suiting  trust  for  the  heirs  at  law.  Robin-  Association  v.  Hart's  Eirs.,  4  Wheat, 

son  V.  McDiarmid,  87  N.  Car.  455.  (U.  S.)  I.     Sec  also  State  v.  Warren, 

Ho  Tmrt  SMiarad  aa  to  BeildiM. —  aS  Md.  338;  Grimes  v.  Harmon,  35 

Where  an  assignment  is  made  for  the  Ind.  198. 

benefit  of  creditors  those  creditors  who  So  where  there  is  a  qualified  conver- 

have  received  dividends  out  of  the  prop-  sion  by  will,  th&t  portion  of  the  fund 

erty  assigned  are,  in  the  absence  of  any  which  falls  of  its  object  does  not  pass 

stipulation  to  the  contrary,  entitled   to  with   the   residue,   but   results    to    the 

any  unclaimed  dividends  In   the   hands  party  who  would  have  been  entitled  to 

of  the  trustees  and,  semble,  also  to  the  the  real  estate  if  unsold.     3  Story  Eq. 

original  debtor.  Wild  v.  Baring,  L.  R.,  Jur.  (i3th.ed.),  4  793;  Bf^ertv.  Hertell, 

3  Eg.  577.  4  Hill  (N.  Y.)  493;  Williams  v.  Coade, 

If^  lands  are  given  to  a  body,  which  10  Ves,  ijoo;  Harker  v.  Reilly,  4  Del. 

is  itselfan  object  of  charity,  but   given  Ch.71.    geetitleEqpiTABLECoNVKR- 

subject  to  the  payment  of  specific  sums  910N  and  Reconvbrsion, 

to  other  objects  of  charity,  the  increased  And  where  a  devise  was  made  to  a 

~ ......              J  condition   of  his   marrying   a 

_        ,  _     ;r    of    a    certain    person,   who 

objects  can  claim  nothing   beyond   the  never  had  a  daughter,  the  devisee  holds 

specific  charges.     Atty.  Gen,  v.  Wind-  the  land  as   a  resulting   trust   for  the 

sor,  8  H.  L.  C.  369.  heirs  of  the  testator.     King  v.  Mitchell, 

1.  Brookman  v.  Hales,  a  V.  &  B,  45;  8  Pet.  (U.S.)  316.    And  so  a  devise  to  a 

Sidney  v.  Shelley,   19   Ves.  353;  Bid-  corporation    thereafter    to   be   created 

dulph    V.   Williams,   i   Ch.   Dlv.   203;  was  void.    Zelsweiss  !>.  James,  63  Pa. 

Emblyn  v.  Freeman,  Pr.  Ch.  541;  City  St.  465. 
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and  vague  that  they  cannot  be  carried  into  effect;*  or  they 
lapse  ;*  or  are  illegal* — in  all  of  these  cases  a  trust,  either  with 
reference  to  the  whole  property  or  to  the  residuum,  results  in 
favor  of  the  grantor,  or  the  heirs,  residuary  devisees  or  legatees, 

1.    nw«    Trart    Ii    UuoBTtaln. — A  a  certain  portion  of  the  income  annually 

direction  bv  testator  to  liis  trusteeE  to  to  the  truBteea  of  Hillsborough  school  to 

apply  the  residue  of  his  peraonai  estate  be   by  them   applied   towards   feedine, 

to  and  for  such  benevolent,  charitable  clothing  and  educating  the  poor  chiT- 

and  religious  purposes  as  they  in  their  dren  of  Caroline  county  was  keld  void 

discretion   should    think   most    advan-  for   uncertainty  as   to   the   persons   to 

tageous  and  beneficial,  and  for  no  other  take  under  it.     Dashiel!  v.  Atty.  Gen., 

u»e,  intent  or  purpose,  is  void  for  uncer-  6  Har.  &  J.  (Md.)  i. 

talnty.    5   CI.  &  Fin.    iii;   Fowler   v.  Butwhere,  from  proceeds  of  sale  of 

Garilke,  i   R.  &  M.  233;  Ellis  v.  Setby,  his  estate,  testator  directed  one  third  of 

I  My.  &  Ct.  186;  Vesey  v.  Jamison,  i  residuary  estate  "  to  be  divided  among 

Sim.  &  Stu,  69;  Gloucester  v.  Osborn,  such   Roman  Catholic  charities,  insti- 

I  H.  L.  Gas.  272.  tutions,  schools  or  churches  in  the  dty 

A  will,  after  several  bequests  to  indi-  of  New  York"  as  the  majority  of  his 

viduals  and  to  charitable  corporations,  executors   should   decide,  and   in   such 

contained  the  following  clause:   "After  proportions     as     they     should     think 

payment  of  the  foreg(Mng  legacies,  and  proper,  this  was    not    void  for  uncer- 

ali  expenses  and  charges  in  the  settle-  talnty.  Power  v.  Cassldy,  79  N.  Y.  601. 

ment  of  my  estate,  should  there  be  any  S.    Testatrix    gave    a    legacy    to    a 

surplus,  I  give  and  bequeath  the  same  charitable   institution   which    was   dis- 

to   my  executors   and  the  survivor  of  solved  In  her  lifetime.     Held,  that  the 

them,  or  their  successors,  if  any  such  legacy  lapsed  and  fell  into  the  residue, 

should  be  appointed  to  administer  on  and  could  not  be  applied  cy /r«i.     Fisk 

my  estate,  to  be  by  them  distributed  to  v.  Atty.  Gen.,  L.  R.,  4  Eq.  521. 

such  persons,  societies  or  institutions  as  Renewal  of  a  college  lease  by  tenant 

they   may   consider    most    deserving."  for  life,  with  a  power  of  appointment. 

By  a  separate  clause  two  persons  were  in  her  own  name  and  at  her  expense, 

appointed   executors.      Held,  that  the  has  not  the  eflect  of  an  appointment  in 

executors  took  the  bequest  in  trust;  that  her  favor.     And   by  the  death  of  her 

tiie  trust  was  not  a  charitable  one,  and  appointee   therefore   in  her   lifetime  a 

was   too  indefinite   to   be  carried   into  resulting  trust  by  lapse  for  the  repre- 

effect;  and  that  the  next  of  kin  took  by  sentative  of  the  author  of  the  power, 

way   of    resulting    trust.      Nichols    v.  Brookman  v.  Hates,  2  V.  &  B.  45. 

Allen,  130  Mass.  2tt;  OllifTe  v.  Wells,  a.  Where  the  words  of  a  will  are  not 

103  Mass.  221.  merely  those  of  advice  or   request,   but 

Testator,  after   bequeathing   legacies  declare  a  trust  which  is  void  or  unlaw- 

to  various  persons,  concludes  his  will;  ful,  the  legatee  holds   the  property   for 

"  In  case  there  Is  any  money  remaining  next  of  kin,  and  if  there   is   none,   then 

I  should  wish  It  to  be  given  in  private  for  the  State.     Ford   v.  Dangerfield,  S 

charity."      Held,   that   private   charity  Rich.  (S.  Car.)  Eq.  95. 

was  an  object  too  Indefinite  to  give  the  A   bequest  to   such   persons   as   the 

crown    jurisdiction,  or    to  enable   the  judges  of  another   State   may  appoint 

court  to  execute  the  trust.     Ommaney  alter  testator's  death  to  receive  it  is  in- 

V.  Butcher,  i   T.  &  R.   260;  Leslie  v.  efiectual  for  any  purpose  if  unlawful,  as 

Duke  Dev.  a  Bro.  Ch.  187.  it   was   In  the  State  of  his  domicile  <N. 

A  devise  to  trustees  for  "  the  educa-  Y.).     Bascom  v.  Albertson,   34   N.   Y. 

tion  of  free  colored  persons  In  the  city  534. 

of  Baltimore"  itr^  void  for  uncertainty.  Where  a  trust  has  been   created   for 

Needles     v.     Martin,    33      Md.    609;  an  illegal  purpose,  the  couri  will  not  in 

Dashiell  r.  Atty.  Gen.,  5  H.&J.  39a;  general  interlere;   it  will   do   so  where 

s.  c.,  6H.  &J.  1.  the  illegal  purpose  fails   to  Uke   effect. 

Wildeman  ».  Mayor  &  City  Council  Symes  w.  Hughes,  L.  R.,  9  Eq.  475; 
Baltimore,  8  Md.  551;  and  so  of  a  Haigh  r.  Kaye,  L.  R.,  7Ch.  469;  Paw- 
devise  "  for  the  propagation  of  the  son  11.  Brown,  13  Ch.  202. 
sospel  in  foreign  lands."  Carpenter  v.  Where  land  paid  for  by  a  father  is 
Miller,3  W.  Va.  174;  and  so  a  devise  of  conveyed  to  his  son  for  the  purpose  of 
54 
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or  personal  representatives  of  the  testator,*     The  essential  ele- 
ment is  the  intention  of  the  grantor  or  testator.* 

property,  to  the  n«xt  of  kin  or  the  legftl 

._ repreBentatives.      Such    questions   are 

e  of  hie  having  paid  the  consider-  not  important  in  the  United  States,  for 

ation  monej';  but  asbetween  father  and  the  reason  thatinmost  if  not  inallorthe 

eon  and  those  ciaiming  under  the  father,  the  States,  the  same  persons  take   both 

such   conveyance  Ie  absolute   and  vests  real  and  personal  estate  of  an  ancestor 

in  the  son  the  entire  legal  and  equitable  in  the  same  rights,  and   it  is  compara- 

eslate.     Proseus  i'.  Mclntyfe,   5   Barb,  tively  unimportant   whether   the   trust 

(N.  Y.)  4^4'  results  as  real  or  personal  property,     i 

No  trust   results  where   the  grantor  Perry  on  Tru«ts  (3d   ed.),  (  160  a.  And 

convevB   fraudulently   though   without  see  I  Lewin  on  Trusts  (8  Eng.   ed.),  p. 

consideration  to  evade  the   payment   of  *I56. 

tits  debts.     Nor  will  chancery  interfere  9.  Intatitioit. — Intention  is  an  essential 

in  such  case,  but  leave  the  parties  where  element    in    the    species    of   resulting 

they  have   placed   themselves.    Ford's  trusts.     It  Is  never  expressed  in  direct 

Exrs.  V.  Lewis,  10  B.  Mon.  (Ky.)  127.  terms;  but   where   the   legal   estate  in 

The  impllcalioti  of  law  that  the  property  is  disposed  of,  conveyed  or 
grantee  takes  the  conveyance  in  trust  transferred,  the  intent  appears  or  is  in- 
for  the  person  who  furnishes  the  pur-  ferred  from  the  terms  of  the  disposition 
chase  money,  may  be  rebutted  by  proof  or  from  accompanying  facts  and 
that  the  title  was  put  in  the  grantee  for  circumstances,  that  the  beneltcial  inter- 
Ihe  purpose  of  protecting  the  property  est  is  not  logo  or  be  enjoyed  with 
from  the  creditors  of  him  who  paid  the  the  legal  title.  In  such  case  a  trust  re- 
purchase money.  4  Hals t.  Ch.  (N.J.)  suits  in  favor  of  the  person  for  whom 
S91.  the   equitable   interest    Is    assumed    to 

A  conveyance  designed  to  defraud  have  been  Intended  and  whom  equity 
creditors  will  not  be  declared  a  result-  deems  to  be  the  real  owner.  This  per- 
il^ trust  in  favor  of  a  party  thereby  son  is  the  one  from  whom  the  considera- 
seeking  to  be  benefited.  Cutler  ti.  Tut-  tion  actually  comes,  or  who  represents 
tie.  19   N.J.Eq.  543.  or  is  identified  with  the  consideration. 

Where  an  alien,  for  the  purpose  of  Thus  if  a  conveyance  be  by  deed  a 
evading  the  law  of  the  State  prohibit-  trust  will  result  Co  the  grantor;  if  it  be 
ing  him  from  taking  and  holding  real  by  will,  the  trust  will  result  to  the  testa- 
property,  purchases  land  and  takes  a  tor's  residuary  devisees  or  legatees,  or 
conveyance  thereof  in  the  name  of  a  his  heirs  or  persona]  representatives, 
third  person  without  any  written  de-  according  to  the  nature  of  the  property 
claratlon  of  trust,  a  resulting  trust  will  and  of  the  dispositions.  2  Pomeroy  s 
not  arise  in  favor  of  the  purchaser;  as  Eq.  Jur.  606;  1  Perry  on  Trusts  (3rd 
equity  will  never  raise  a  resulting  trust  ed,),  i)  158;  Lewin  on  Trusts  (8  Lond. 
in  fraud  of  the  rights  of  the  State  or  of  ed.),  ch.  9,  f  1,  pt.  \i,ti3eq. 
the  laws  of  the  land.  Leggett  v.  Du-  There  is  a  sutntantial  distinction 
bois,  5  Paige  (N.  Y.)  114.  between  giving  property  expresslyyiir 

The  law  never  casts  either  a  legal  or  a  particular  purpose  and  giving  it  sub- 

an equitable  estate  upon   a  person  who  ject  to  a  particular  purpose.     If  the  In- 

has  no  right  to  bold   it;  although   such  tention     appears      from      the     whole 

estate  may.  for  the  benefit  of  the  State,  instrument  that  the  donee  is  to  take  the 

be  vested  in  an  alien,  until  ofEce   found  beneficial  interest,  even  though   subject 

by  an  express  contract  or   conveyance,  to   the    particular   object    or    purpose 

Leggett -D.  Dubois,  s  Paige  (N.  Y.)  114.  designated,  then  no  trust  will   result  to 

And  see  infra,  V,  5,  p.  14,  notes  3--41  the   donor,   if  that   object   or   purpose 

infra,  XI.;  XII.  should  fail.     2  Pomeroy's  Eq.  J.ir.  606, 

1.  In  Bngland  questions  of  some  difli-  note  4. 

culty  often  arise  as  to  whether   a   trust  If  lands  be  devised  to  A  and  his  heirs 

in  property  results  to  the   heir   or  next  upon    trust  lo  pay  debts,  this  is  simply 

of  kin  or  legal  representatives,  since   in  the  creation  of  a  trust,  and   the  residue 

that  country  the  heir  and   next  of  kin  will  result  to  tl)e  heir;  but  if  the  devise 

and  legal   representatives   are   not  the  be  to   A   and   his   heirs   ckarged  tuiti 

same   persons.      If  real   property,   the  debts,  the  intention  is  to  devise  benefl- 

trust   results   lo   the   heir;   il   personal  cially  h;ubject  to  the  charge,  and  what- 
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Tin.  BxsniTniQ  Tkhbts  of  tei  Fovbte  Club. — This  class  of  re- 
sulting trusts  embraces  voluntary  conveyances  without  any  con- 
sideration, and  it  appears  from  the  circumstances  that  the  grantee 
was  not  entitled  to  take  beneficially. 

It  was  formerly  the  doctrine,  that  where  a  feoffment  was  made 
without  any  consideration,  or  a  merely  nominal  one,  the  use 
resulted  to  the  feoffor,  and  it  was  thought  that  the  same  rule  would 
apply  to  voluntary  declarations  of  trust.^  But  the  rule  now  is, 
that  where  the  instrument  is  perfectly  executed  and  is  intended 
to  operate  at  once,  no  trust  results  to  the  grantor  merely  from 
the  fact  that  the  conveyance  is  a  voluntary  one,  unless  the  at- 
tendant circumstances  show  that  the  grantee  was  not  intended  to 
take  beneficially.* 

ever  remains  after  the  char^   hai  been  469;  i  Perr;  on  Tr.  (3rd  ed.),  {   t6t; 

sadsfied  wilt  belong  to  the  dei-itee.     i  CniiBc  Dig.,  tit.  c,  1,451;  tit.  it,  c. 4,  ^ 

Lewin  on  TruBts    (8  Land,  ed.),  ch.  o,  16;  Dyer  v.  Dyer,  z  Cok  gj;  Pinney  v. 

41,   pi.  11;  King  li.  Dcnison,  I  V.  &  B,  Fellows,  15  Vt.  538;  Botafonl   v.  Burr, 

272;  Downer  v.  Ctiurch,  44  N.  Y.  64?.  i  Johns.  Ch.  (N.  Y.)  405. 

1.  Bennett  v.   Hutson,   33   Ark.   763.  This  doctrine  had   no   application  to 

Burt  IJ,  Wilson,  28  Cal.  632;  Mason  u.  convej'anceB  which  operated  under  the 

Baker,  [  A.  K.  Marsh.  (Ky.)  208;  Bry-  statute  of  uses,  since   a   use  was   raised 

ant   V.    Mansfield,   22    Me.   360;  Phil-  in  favor  or  the  immediate  grantee   b;' a 

brook  11.  Delano,  2g  Me,  410;  Gerry  f.  "bargain  and   sale"  between   strangera, 

StimEon,  60  Me.  186;  Stewart  v.  fgle-  and  by  "a  covenant  to  stand   seized   to 

hart,  7  Gill  &  J.  (Md,)    132;  Groff  v.  uses"  between  relatives.    If  the  doctrine 

Rolirer,     35     Md.     337;      Caims     v.  has  any  place  in  the  convevancing  sya- 

Colburn,     104     Mass.    174;     Blodgett  tern  of  this   country,  so    that    a    trust 

r.   liildreth,   103   Mass.   484;    Harvey  should  result  to  the  grantor   from   ab- 

T.   Varney,    98    Mass.    tiS;     Bartlett  sence  of  a  consideration,  it  can  only  be 

II.    Bartlett,     14    Gray     (Mass.)    278;  where  the  deed  contains  words  of  grant 

Flint  r.   Selden,  11  Mass.   448;  Duni-  or  transfer,  and  does  not  recite   or  im- 

cft   T.   Coy,   28    Mo.    525;    MuUer   x'.  ply  consideration,  and  does  not   in  the 

Davis,    50    Mo.    572;     Farrington     v.  kabendtim  clause  or  elsewhere  declare 

Barr,    36    N.     H.     86;     Hutclilns     v.  any  use  in  favor  of  the  grantee  and  the 

Heywood,     50  *  N.     H.    491;     Cutler  conveyance  is  not   intended   as   a  gift, 

r.    Tuttle,     19    N.    J.     Eq.    553,   562;  2  Pom.  Eq.  Juris.,  J  1031;. 

Owneg     V.     Ownea,     13     N.    J.     Eq.  Where  a  husband  executes   a   volun- 

60;    Baldwin     v.    Campfield,     8     N.  tary  conveyance   to    his  wife   without 

J.      Eq.     891;     Wheeler    v.    Kirtland,  qualification  or  reservation,  equity  will 

13   N.   I.    Eq.   18;   ClOBB   V.   Bopp,  23  not  presume   a  resulting    trust    in    his 

N.  J.  Eq.   170;    Sourbye   v.  Arden.    i  favor.     GroiF  t.  Rohrer,   35   Md.   327; 

iohns.   Ch.    (N.  Y.)  140;   Botsford  v.  Gerry  i-.  Stimson,  60  Me.  186;  Davis  v. 

(urr.  2  Johns.  Ch.  (N.  Y.)  405;  Rath-  Baugh,   8   Pac.   Law  J,   903;  Braaa  v. 

'.  Rathbun,  6    Barb.  (N.   Y.)  98;  Geddes,  93  111.  39;  Famngton  v. 


Squire  v.  Harder,  1  Paige  (N.  Y.)  4^;     36  N.  W.  86;  Graves  v.  Graves,   29  N. 

e.  c,  19  Am.  Dec.  446;  Le^ett  v.  Du     H.  129;  Bartlett   v.   Bartlett,   14  Grav 
Bois,   s    Paige  (N.  V.)   114;  Bunn   -a.     (Mass.)   277;    Titcomb   i-.   Morrill,   : 


.   Colbum, 

104  Mass.  274;  Rathbun  v.  Rathbun,  6 
192;  Wilson  V.  Cheshire,  i  McCord  Barb.  {N.  Y.)  98;  Bank  of  U.  S.  v. 
<S.  Car.)  233;  Pinnev  -a.  Fellows.  15  Housman,  6  Paige  (N.  Y.)  516;  Squire 
Vt.  538;  Chamberlayne  v.  Temple,  2  v.  Harder,  1  Paige  <N.  Y.)  494;  Miller 
Rand  (Va.)  384;  Dyer  v.  Dyer,  2  Cox  v.  Wilson,  15  Ohio  108;  vide  Advance- 
92;  Cottington  V.  Fletcher,  1  Atk,  156;     ment,  44  13-18. 

Chaplin  v.  Chaplin,  3  P.  Wms.  233;  3.  Mc  Oaiul4«ratloii.— No  trust,  of 
Muckleston  -o.  Brown,  6  Vea.  68;  Pitts'  which  a  court  of  equity  can  take  cog- 
Case,  cited  Amb.  266;  Curtis  v.  Perry,  nizance,  results  merelv  from  the  want 
*  Yes,  747;  Halgh  r.  Kaye,  L.R.,  7Ch.    of  consideration  fora'deed.    Phllbrook 
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I  Tolontftry  ConTeyanoe  fi>r  Illegal  or  Fmodnlent  Pnrpom. — A 
voluntary  conveyance,  whether  a  common  law  or  a  modem  con- 


;'.  Delano.   j9  Me.  410;  Jenkins  v.  Pye,  a{  land,  without  valuable  consideration, 

ri  Pet.  (U,  5,)  141.  deeded  It  to  a  city  in  trast  for  a   public 

Accordingly,  an  uncompleted  eale,  levee,  and  afterwards  for  }2, coo  gave  a 
where  a  deed  has  been  executed  and  second  deed,  which  recited  the  first, 
the  consideration  haii  not  been  paid,  and  stated  tliat  he  had  certain  ferry 
und  wliere  there  is  no  Intention  of  a  rights  in  the  premises,  and  that  it  was 
);ilt  or  sale  on  time,  makes  a  resulting  desirable  that  the  city  should  hold  it 
tnist  in  favor  of  the  vendor;  not  for  the  free  of  such  claim.  In  an  action  brought 
purchase  money,  Init  for  the  whole  land,  by  the  grantor's  heirs  to  recover  the 
Equity  wit)  treat  it  as  no  sale  and  hoid  land  because  the  city  no  longer  used  It 
the  vendee  as  truGtee  of  the  dry  legal  for  the  purposes  for  which  it  was  con- 
title,  and  a  purchaser  from  such  vendee  veyed,  Aeia,  that  the  grantor  conveyed 
with  notice  of  the  facts  will  acquire  no  all  his  interest  in  tlie  property,  and  that 
title.  Bennett  v.  Hutson,  33  Aijc.  there  was  no  resulting  trust.  Coffin  v, 
762.  Portland  {Oreg.J,  17  Pac.  Rep.  580. 

And  if  A  and  wife   convey  land  to  B  So  where  a  lather  turned  over  valua- 

without  other   consideration   than   the  ble  property  to  his  son  to  use  in  busi- 

promise  ofB  thai   he  will  immediateiv  ness    for  the  advantage  of  both,   and 

reconvey   the   land   to    A's  wife,   thi^s  it    was      provided      that     the     father 

raises  a  constructive   trust   in  favor   of  was     to     become     a     member  of   the 

A's   wife.    CoK  V.    Ashman,   76    Ind.  son's      family,     and      afterwards      the 

iiS.  son    treated   his   father    as    a   menial. 

But  where  two  partners   are   embar-  and  it  became  probable   that  he  would 

rassed   with   debts   and  one  executes  a  be  deprived   of  the  necessaries   of  life 

deed  to  the  other,  absolute   on   its  face,  and   be    turned   into   the   street,   ield, 

without  a  consideration   expressed,   of  that  the  averment  of  these  facts   stated 

botli  his  individual  properly  and   inter-  a  trust  enforceable  in  equitv.  Chadwick 

'■                  ....  "■  adwick,  59  Mich.  87.' 

where  a  son  conveys  land   to   his 

le  to   pay  father  in  consideration  that   the   latter 

>  express  shall  devise  to  him  certain  property  by 

iruEc,  nor  ooes  a  irusr  arise  oy  Implica-  will,  which  agreement  is  not  complied 

tion  of  law.   Burt   v.   Wilson,  28  Cal.  with  by  the  father,  there  will   be   a   re- 

633.  suiting  trust  in  favor  of  the  son,  and  he 

If  a  quit  claim  deed  of  land  of  an  as-  may  recover  the  land.  Russ  v.  Mebius, 

signee  in  bankruptcy  recites   a  consld-  16  Cal.  350. 

eration,  and  contains  an   kabcudum   to  Whera  Tnut  Will  Hot  W  Doolarod. — 

the  grantee  to  the  grantee's  use,3nc]the  But  wher^  the  trust  deed  is  declared  by 

usual  covenants,  in  the  absence  of  fraud  a  writing  executed  and  delivered,  and 

on  the  part  of  the  grantee,  no  trust   re-  the  estate  Is  vested  in  the  complainant. 

suits  to  the  grantor,  although   he  re-  and  the  object  of  the  trust  is  to  compel 

ceived  no  consideration  in  fact.     Gore  a  naked  trustee  to  convey  the  property 

-V.  Learoyd,  140  Mass.  524,  held  in  trust  to  the  cestui  que  trust,  it 

By  a  deed  of  bai^ain  and  sale,  or  any  will  not  bar  the  relief  sought,  that  the 

-other  form  of  conveyance  duly  recorded,  conveyance  to  the  trustee  was  made  for 

a  use  may  be  raised  in  any  one  in  whose  the  purpose  of  delaying  and  defrauding 

favor  it  is  expressly  declared   by  the  the  complainant's  creditors.     Ownes  v. 

deed,  without  a  consideration.  Sprague  Ownes,  8  C,   E.  Green.  {23  N.  I.Eq.) 

V.  Woods,  4  W.  &  S.  (Pa.)  192.  60. 

The  deed  maybe   founded   on  some  And  courts  of  equity  have  recognized 

consideration  and  vet  still  come  within  and  established  this  distinction  between 

the  technical    definition    of   voluntary  conveyances   and  executory  contracts: 

conveyance;  the  statement  of  a   mere  Where  the  title  is  vested,  they  never 

pecuniary  consideration  certainly  would  avoid  it  for  want  of  consideration;  and, 

not  be  allowed  to   affect   the   construe-  on  the  other  hand,  they  never  enforce 

tion  or  operation  of  a  deed.     Young  v.  an  executory  contract  without  conald- 

Peachy,  2  Atk.  256.  eration — they   treat    It    as    a    nullity. 

FaUnn  oTOonildaralton.— The  owner  Owncs  :'.  Ownes,  3.1  N.  J.  Eq.  (3  C.  £. 
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veyance,  if  made  for  a  fraudulent  or  ill^al  purpose,  will  give  rise 
to  no  resulting  trust  to  the  grantor.* 

Green)  60;  Bunn  i'.  Wlnthrop.  i  Johne  be   executed.     See   Way's    Settlement. 

Ch.   (N.   Y.)  339;  Wright  V.  Miller,  4  lojur.  N.  S.,  1166. 

Seld.  (N.  Y.)  9.  A  conveyance  in  fraudmf  creditors 

In  a  deed  of  conveyance  to  a  son-in-  will  not  be  declared  a  rcBulting  trust  in 

law,  the   consideration   stated  was  his  favor  of  a  party  seeking  to  be  benetited- 

marriage  and  natural  love  and  "natural  Cutler    v.   Tattle,   19    N.J.   Eq.   550; 

love  and  affection"  of  the  grantqr  for  Baldwin  u.  Campfield,  4  Halst.  (N.  J.) 

his  daughter  and  the  grantee;  and  the  891 ;  and  a  contract,  whether  euecuted  or 

purpose  expressed  in  the  deed  was  to  executory,  for  the  conveyance  of  either 

advance  the  grantee  in  life;  held,  that  real  or  personal  property  to  conceal  it 

no  trust  in  the  estate  conveyed  arose  in  from     attachment     by    the     grantor's 

favor  of  the  daughter.    T'hompson  v.  creditors,  although  voidable  by  them  is 

Thompson,  18  Ohio  St.  73.  good   between  the  parties,  even  if  the 

BowPuBnoliOaiiTsTftnMbBUidUiK.--  grantee  shared  in  the  fraudulent  intent. 

A   conveyance,  without  consideration,  Harvey  i/.  Vamey,  98  Mass.  118.     But 

in  fraud  of  the  law  is  not  a  nullity,  but  ft  "court  of  equity  will  not  enforce  an 

binds  parties  and  privies.      Rancfall  v.  executory   contract   when   the   consid- 

Phillips,  3  Mason  (U.  S.),  378.  eration     is    founded    on     fraud,   or    in 

1.     If,    instead'  of    a    declaration    of  malum  in  se^ax  malum  frokibilitm.     It 

trust,  the  instrument  executed  had  been  would  not  create  a  trust  in  such  case. 

a  mere  contract  to  reconvcy  property;  Ownes  v.  Ownes,  8  C.  E.  Green  (23  N. 

or  if  the  bill  had  been  filed  to  establish  J.  Eq.)  60. 

a  trust,  either  as  a  resulting  trust  or  on  A  debtor  conveyed  an  estate  to  hit' 

a   parol   agreement;  then   the  defence  father  without    consideration,  and    to 

that  the  conveyance  had  been  made  to  prevent  it  from  being  attached  by  his 

delay  and  defraud  creditors  would  bar  creditors,  and  immediately  afterwards. 

the  relief.     Ownes  v.  Ownes,  8  C.  E.  at  the  verbal  request  of  some  of  his 

Green  (15  N,J.  Eq.)6o.  father's   other  children,  and   with   the 

Where  one  purchases  land  in  fraud  knowledge  but  without  any  consent  of 

against  an  existing  statute,  and  has  the  his  father  agreed  that  the  estate  should 

tide  conveyed  to  another,  there  is  no  be  held  in  trust  for  one  oC  the  brothers 

resulting     trust     in     favor     of     such  who   was    a   creditor   of   the  grantor. 

purchaser.      Miller  u.   Davis,  50   Mo.  HeU,  that  no  trust  was  thereby  created 

571.  which   could   be  enforced   against   the 

A     voluntary   deed     executed    by   a  father,  or  against   his   heirs    after   his 

father,  to  give  a  colorable  qualification  death.      Bartlett   i'.  Bartlelt,   14   Grav 

to  his  son  to  kill  game,  is  kept  in  his  (Mass.)  277. 

possession  during  his  life  without  being  Where    a   person,   largely   indebted, 

used  or  made  known  to  the  son,  he!d,  purchased     land,    paid     the    purchase 

in    equity,   an     imperfect    instrument,  money,  and  took  a  conveyance  to  his 

Cecil  V.  Butcher,  2  J.  &   W.  573.     But  children,   held,   that    a    trust    resulted 

in   Souverbye   v.  Arden,  1   John.  Ch.  to  him   for  the    benefit    of   his   credi- 

(N,Y.)J4o;itwa6*eMbyCHANCELLOR  tors.     Brown  r.  McDonald,  1   Hill  (S. 

Kemt,  afler   a   full  discussion  of   the  Car.)  Ch.  297;  Dunica  1;  Coy,  14  Mo. 

authorities    cited    in   the   text,  that    a  167. 

voluntary  settlement  was  always  bind-  A  fearing  his  propertv  might  be 
ing  on  the  grantor,  when  fairly  made,  reached  by  someone  witfi  whom  he 
unlets  where  clear  and  positive  proof  was  in  difficulties,  conveyed  it  by  deed 
that  he  never  parted  nor  intended  to  absolute  in  form  to  a  married  woman. 
part  with  the  possession  of  the  deed;  After  the  danger  had  passed, she  recon- 
and  that  there  must  be  other  circum-  veyed  it  bv  a  deed  in  which  her  imsband 
stances  besides  the  mere  fact  of  retention  did  not  join.  The  deeds  did  not  disclose- 
to  show  that  it  was  not  intended  to  be  a  trust.  Held,  that  A  could  not  compel 
absolute.  So  in  Tolar  -v.  Tolar,  I  De*-,  a  conveyance  from  tlie  woman  and  her 
Eq.  (N.Car.)4i;6,itwa6  AfWthatwherc  husband.  Tatge  %\  Tatge,  34  Minn, 
a  voluntary  deed  to  a  son,  fairly  obtained,  372. 

afterwards  gets  into  the  possession  of  But  those  taking  under  a  deed  abso- 

the  donor  and  is  destroyed,  that  equity  lute    in   form    are    not  chargeable    as 

would  compel  a  second  conveyance  to  trustees     because     of     the     grantor's 
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B«iUtiii|  Tnuti                  IMPLIED  TRUSTS.              o(  the  Fourth  OUit- 

S.  Evidenoe. — In  conveyances  by  deed,  parol  evidence  is  not 
admissible  to  contradict  or  control  the  statements  of  a  considera- 
tion. To  allow  parol  evidence  to  raise  a  resulting  trust  in  such 
cases  would  violate  the  express  provisions  of  the  statute  of 
frauds.* 

embairassmenCs  when  he  made  the  deed,  shown  that  the  purpose  was   an  honest 

and  general  promises  to  deal  honorably  one,  and  where  an  intentEon   to  screen 

with  him,  there  being  no  fraud.     Orwig  property  from  the  vigilance  of  creditors 

V,  Merrili,  69  Iowa  733.  of  the  husband  is  averred  bj  the   wife 

An  insolvent  debtor  who  buys  real  and  the  rules  of  law  arising  from  such, 
eslate,  taking  therefor  a  deed  to  another  conduct  are  sought  to  be  avoided  on 
in  secret  trust  for  himself,  cannot  en-  the  ground  that  the  property  was  not 
force  the  trust,  although  part  of  the  subject  to  the  demands  of  such  credit- 
purchase  money  was  a  gifl  to  him,  and  ore,  it  is  incumbent  on  the  wite  to  sliow 
part  raised  from  bad  debts  which  his  clearly  the  absence  of  such  liability. 
creditors  could  not  have  collected.  Patton  tj.  Beecher,  63  Ala.  5S0. 
Robinson  ii.  Robinson,  17  Ohio  St.  According  to  (he  circumstances  of 
^So.  the   case  as   established   in   evidence,  a 

1.  I  Perry  on  Trusts  {3rd  ed.),  }}  76,  resulting   trust  for  the  donor  may  be 

162  and  163.     Where  the  conveyance  is  supported  as   to  part  of  the  property, 

expressed  10  be  for  a  valuable  consid-  which  is   the   subject   of   a    voluntary 

eration,  parol   evidence   cannot  be  re-  grant,   and   not    supported    as   10    the 

celved  to  show  that  the  purchaser  was  remainder.     Cook   v.  Fountain,  3  Sw. 

intended  to  be  merely  a  trustee  for  the  58;. 

vendor.     Hill   on   Tnistees,   113;   Far-  Where  the  grantor  has  made  out  in 

rington  u.  Barr,  a6  N.  H.  86.  evidence  a  case  for  a  trust  against  the 

Evidence  of  the  object  and  purpose  grantee,  it  is  of  course  open  to  the   iat- 

for  which  a   conveyance   was   made   Is  ter    to   rebut   that   case,  if  he   can,  by 

not  admissible  to  convert  the  deed  pur-  counter-evidence  of  his  own.      And  for 

porting  to  be   an   absolute  conveyance  this    purpose     parol    declarations'  are 

Into    one    of  any    trust    not   expressed  clearlv  admissible;  for  their  object  is  to- 

therein.     Gerry  v.  Stimaon,  60  Me.  i36;  support  and  not  to  contradict  the  legal 

Flint  V.  Selden,  13  Mass.  44S.  title  and  the  deed.     Cook  v.  Fountain. 

The  implication  of  law  that  a  grantee  3  Sw.   5967.     Such  evidence  may  also, 

takes  the  conveyance  in   trust  for  the  be  drawn   from    other    circumstanceSr 

person    who    furnishes    the    purchase  such  as  the  nature  of  the  property  and 

money,  may  be  rebutted  by  proof  that  the  conduct  and  situation  of  the  parties, 

the  title  was  put  In  the  grantee  for  the  and  also  the  provisions  of  the  deed. 

purpose  of  protecting  the  property  from  Where,   however,  the  purpose  con- 

the  creditors  of  him  who  furnished  the  temptated  by  the  deed,  though  illegal, 

Surchase  money.  Baldwin  v.  Camp-  or  such  as  the  court  would  not  sanction 
eld,  4  Halst  Ch.  (N.  J.)  S91.  is  abandoned  or  not  acted  upon  by  the 
On  a  judicial  declaration  that  a  trust  parties,  it  seems  that  the  court  will  not 
in  favor  of  a  religious  society  which  recognize  that  purpose  as  evidence  of 
has  for  many  years  held  land  conveyed  an  intention  Uiat  the  donee  should 
on  aucl.  trust  IS  void  for  uncertainty,  not  take  beneficially,  and  on  that 
the  property  does  not  revert  to  the  ground  will  establish  a  trust  in  favor  of 
grantor,  nor  can  the  grantees  hold  it  the  grantor.  Oral  any  rate  it  will  in- 
for  their  own  personal  use  and  benefit;  terpose  so  far  as  to  grant  an  injunction 
but  the  Individuals  who  contributed  against  suing  on  the  deed  at  law  until 
the  purchase  money  are,  by  resulting  the  hearing  of  the  cause.  Birch  r.  B In- 
trust, the  beneficial  owners  and  entitled  grave,  Ambl.  263;  Platamore  v.  Staple, 
to  have  the  property  sold  and  the  pro-  Coop.  250. 

ceeds  distributed  in  proportion  to  the  The  testimony  of  a  subscribing  wit- 
sums  contributed.  Heiskell  xk  Trout  nesa  to  a  deed  that  he  did  not  know  the 
(W.  Va.),  8  S.  E.  Rep.  557.  bargain  on  which  it  was  given,  and  that 
SmtM  Tnut — What  Baqnlalla  to  Ei-  he  did  not  see  any  consideration  paid  or 
teUlBb. — When  a  party  seeks  to  estab-  any  security  given,  is  competent  to  show 
Ush  and  enforce  a  secret  trust  on  the  that  the  conveyance  was  voluntary- 
bee   of  an   absolute  deed,  It   must   be  Lyford  -v.  Thurston,  16  N.  H.  399. 
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Statatorr  PMfidMu.  IMPLIED  TRUSTS. 

IX.  8TATVT0BT  PBOVIBIOVI.— In  several  of  the  States,  implied 
trust  are  expressly  abolished  by  statute,  and  in  such  cases  a  new 
trust  is  generally  declared  in  favor  of  creditors,  and  in  favor  of  the 
person  paying  the  purchase  money,  when  the  title  is  taken  in  the 
name  of  another,  without  his  consent,  or  in  violation  of  a  trust.' 

X.  COVaiKtrCTIVX  TBUBTa-^DiviBlon.^ Constructive  trusts  may 
be  divided  into  three  classes,  to  be  determined  according  to  the  cir- 
cumstances under  which  they  arise.  First,  trusts  that  arise  from 
actual  fraud.  Second,  trusts  that  arise  from  constructive  fraud, 
and,  third,  trusts  that  arise  from  some  equitable  principle  inde- 
pendent of  the  existence  of  fraud.* 

1.  ladl*a».— The  gtatute  of  Indiana  (1878),  1)^  2077-3079 Inc.  And  see  Pub- 
is as  follows:  Stats,      Maitackusetta  (iSSs),  p.  793,  4 

4  2974.  When  a  convej'ance  for  a.  3;  Rev.  Stat,  Maine  (1883),  p.  605,  \ 
valuable  consideration  fs  made  Co  one  11. 

person,  and  the  consideration  therefor  OUmf     ROTlsllllu. — In      California 

paid  bjf  another,  no  use  or  trust  shall  resulting  trusts  are  confined  to  those  of 

result  in  favor  of  the  latter;  but  the  title  the  first  class.      Civil  Code   (iSSo),  () 

shall  vest  In  the  former,  subject  Co  the  853.     So  In  Dakota,  Civil  Code  (I^vl- 

provisions  of  the  next  two  sections.  see's  ed.  1S84),  f  280. 

5  2975,  Every  such  conveyance  shall  The  Civil  Code  of  California  {iSSo) 
be  presumed  fraudulent  as  against  Che  further  provides  that  no  implied  or 
creditors  of  the  person  paying  the  resulting  trust  can  prejudice  the  rights 
consideration  therefor;  and  where  a  of  a  purchaser  or  innocent  Incumbrancer 
fraudulent  intent  is  not  disproved,  a  of  real  property  for  value  without 
trust  shall  In  all  cases  result  in  favor  of  notice  of  the  trust,  i  S.i;6.  There  are 
prior  creditors,  to  the  extent  of  their  similar  provisions  in  Dakota;  Civil 
just  demands,  and  also  in  favor  of  Code  {Levisee's  ed,  1884),  J  281; 
subsequent  creditors,  If  there  be  suf-  JUicti£-an,  Howell's  Annotated  Stats. 
ficient  evidence  of  fraudulent  IntenL  i8Sz),  4  5572  i  Minnesota,  Stats.  (1S78), 

42076,    The  provisions  of  the  section  p.  553,  \   10;   JWik    Tori.   Rev.   Stat, 

next  before  the  last  shall  not  extend  to  (Banks  &  Bro.,  7th  ed.  1882),  vol.  j,  p. 

tases  where  the  alienee  shall  have  talten  2181, 4  54;  Wi/conain,  Rev.  Stat.  (1878). 

a  conveyance  in  his  own  name  without  4  1080. 

the  consent  of  the  person  with  whose  OeorslA. — The     Code     of     Georgia 

money  the  consideration  was  paid;  or  provides  as  follows: 

where  such  alienee,  in  violation  of  some  Trusts  are  implied — 

trust,  shall   have  purchased  land  with  i.  Whenever  the  le^al  title  is  in  one 

moneys  tiot  his  own;  or  where  it  shall  person,but  the  beneficial  interest,  either 

be  made  to  appear  that  by  agreement,  from    the    payment    of    the    purchase 

and  wi^out  any  fraudulent  intent,  the  money  or  other  circumstances,  Is  either 

party  to  whom    the   conveyance   was  wholly  or  partially  in  another. 

made,  or  in  whom  the  title  shall  vest,  2,  Where  from  any  fraud  one  person 

was  to  hold  the  land,  or  some  interest  obtains    the    title    to   property    which 

therein,  in  trust  for  the  party  paying  the  rlghtlv  belongs  to  another.               . 

purchase  money  or  some  part  thereof.  3,    \Vhere    from   the   nature  of  tlie 

Rev.  Stat,  Ind.  ( Meyers  &  Co,,  1888),  transaction  it  is  manifest  that  it  was  the 

44  3974-2976  inc,        "  intention  of  the  parties  that  the  person 

StmllM'  StfttntM. — There  are  similar  taking   the    legal    title   shall   have    no 

provisions    in    Kansas.    Comp.    Laws  benehclal  interest. 

(Daasler's  ed,   1885),  4$  6502-6104  inc.  4.  Where  a  trust  is  expressly  created, 

Kentucky,     Gen'l     StaU.     (Bullitt     &  but  no  uses  are  declared  or  extend  only 

Feland's  ed,  1S88),  p,  S18,  4  19  and  p.  to  a  part  of  the  estate,  or  fail  from  anv 

58S,  4  20;  Michigan,  Howell's   Anno-  cause,  a   resulting  trust  is  Implied  foV 

tated  Stats.  (iSSi),  44  SS^Q-SS?'   '"<=,;  the  benefit  of  the  grantor  or  testator  or 

Minnesota,  Stats.  (1878),  p.  553,  4  7-9  his  heirs.     Code  Ga.  (Lester,  Rowell  & 

inc.;  New   York,  Rev.  Stat.  (Banks  &  Hill's  ed.  1882),  4  2316. 

"  3.  7th  ed.   18S2),  vol,  3,  p.  2180,  21S1.  9,   I  Perry  on  Tr.  (3rd  ed.)  195.  This 


44   5'~S3   inc.;    Wliconain,  Rev.   Stat,    enumeration  attd  division 
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taitnMUTCTmta              IMPLIED  TRUSTS.                 otthanntcaM. 

XL  OowiJUiciivJi  Tbitstb  of  thb  Fnm  Clabs.— Aotoal  Traod.— 
Wherever  the  holder  of  the  legal  title  to  property  has  been  a 
party  to  actual  fraud  in  obtaining  it,  he  will  be  construed,  by 
equity,  as  the  holder  of  such  legal  title  in  trust  for  the  person  or 
persons  equitably  entitled  thereto.^ 

the  mo«t  complete  of  all  those  given  by  speaks  of  them  as  "those  Implied  trusts 

the  text  writersi  who  difier  widelj'  in  (ar  perhaps,  more   properlj'   speaking, 

their  conception  of  what  trusts  are  eon-  those  constructive   trusts),   which   are 

structive.  Independent  of  any  such  intention  [of 

Blspham,  after  defining  canstmctive  the   parties]  and  are  forced   upon   the 

trusts  as  those  "which   arise   purely  by  conscience   of  the   party   by  the  mere 

coastmctlon  of  equity,  and  are  entirely  operation  of  taw." 

independent  of  any  actual  or  presumed  The  author  of  the   note   to   Adams' 

intention  of  tiie  parties,"  goes  on  to  say:  Eq.  (7th   Am.   ed.J   36,   says   that  "the- 

"Kor  have  conetrucdve  trusts,  as   here  chief   instance    of   this    occurs  where' 

considered,  any  element    of   fraud   in  property  has  been   acquired   by   fraud, 

them.     Equity,  Indeed,  as  we  shall  see,  actual  or  constructive,    and  that  all  the 

makes  use  of  the  machinery  of  a   trust  cases  "reduce  themselves  to  the  general 

for  the  purpose  of  affording  redress   in  principle,  that  wherever  a  man   cannot 

cases  of  fraud.      .     .     .     But   in   such  hold  property  beneficially,  and  for  him- 

casea  the  Interference  of  courts  of  equity  self,    except  by    fraud,     or  in   contra- 

is  called  into  pla^  by  fraud  as  a  distinct  vention  oi^equlty,  he  holds  it  as  trustee 

head  of  jurisdiction;  and  the  complain-  for  those  who,  in  contemplation  of  equl- 

ant's  right  to  relief  Is  based  upon  that  ty,  are  entitled  thereto." 

ground,  the  defendant  being  treated  as  This  Is  the  doctrine  of  the  text  and  is 

a  trustee    merely  for   the   purpose    of  also   the   view   of   Lewln.     Lewin    on 

working  out  the  emilty  of  the  complain-  Trusts,  ch,  10,  4  i,  'iSo. 

ant"     Bispham'd  Eq.  (4th  ed.)   133.  1.  As  to  what  constitutes  such  fraud. 

According  to  Pomeroy  they  always  see  title  Fraud. 
arise  from  fraud.  That  author  says:  Actual  fraud  Is  described  by  Labes 
"Constructive  trusts  include  all  those  as  "any  cunning,  deception  or  artifice 
instances  in  which  a  trust  Is  raised  by  used  to  circumvent,  cheat  or  deceive 
the  doctrines  of  equity  for  the  purpose  another,"  and  this  description  is  de- 
of  working  out  justice  In  the  most  elfi-  ciared  by  Story  to  be  "beyond  doubt 
dent  manner,  where  there  Is  no  in-  sufficiently  descriptive"  of  positive  or 
tentton  of  the  parties  to  create  such  a  actual  fraud,  i  Story's  Eq.  Jur.  (13th 
relation,  and  in  most  coses  contrary  to  ed.)  300. 101. 
the  intention  of  the  one  holding  the 
legal  title,  and  where  there  is  no  ex- 
press or  implied  written  or  verbal  dec-  table  construction  to  convert  the  fraudu- 
laration  of  the  trust.  They  arise  when  lent  holder  of  property  into  a  trustee 
the  legal  title  to  property  is  obtained  by  for  the  benefit  of  the  party  rightly  en- 
a  person  in  violation,  express  or  im-  titled  thereto,  and  to  preserve  the  prop' 
pHed,of  some  duty  owed  to  the  one  who  erty  itself  as  a  fund  for  purooses  of 
1*  equitably  entitled,  and  when  the  prop-  recompense.  I  Perry  on  Tr.  (3rd  ed.) 
erty  thus  obtained  is  held  in  hostility  to  197. 

his  beneficial  rights  of  ownership.     As  In  all  cases  of  fraud,  and  where  cases 

the  trusts  of  this  class  are  imposed   by  have  been  carried  on  mala  fide,   there 

equity,  contrary  to   the  trustee's  Inten-  Is  a  resulting  trust  by  operation  of  law; 

tion    and  will,    upon    property  in    his  but  unless  there  is  something  more  than 

hands,  they  are  often  termed  triuts   in  is  implied  from  the  violation  of  a  parol 

i»vHiim;  and   this   phrase  furnishes  a  agreement,  equity  will   not  decree   the 

criterion  generally  accurate,   and   BuHi-  purchaser  to  be  a  trustee.  Robertson  t> 

Cient  for   determining  what  trusts   are  — ...    .i»- ,  _- 

truly  constructive."     He  then   goes   on  ,  .    . 

to  snow  how,  when  the   su^ested  crl-  could   not  have   obtained   except  by  a 

terion  fs  applied,  that  all  true  construe-  confidence  reposed  In  him,   and  abuses 

live  trusts  are  based  on  fraud,  actual  or  the  confidence,   he   becomes   a  trustee 

constructive.  3  Poroeroy's  Eq.  Jur.  616.  ex  mahfieio,  per   Aonbw,  J.,  in    Sei- 

Sloiy   (a   Eq.    Jur.    (ijth    ed.)    604)  Christ's  App.,  66  Pa.  St.  337,  341.     See 
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CmitnutinTnwU  IMPLIED   TRUSTS.  oftteTlmClMi. 

1.  Conitnuitive  Tmita  Ariiiiig  frtnu  Wrongful  Appropriatioii  or  Con- 
▼enion  Into  a  Different  Fonn,  of  the  Property  of  Another. — Where 
the  property  of  a  party  has  been  wrongfully  applied,  or  a 
trust  fund  has  been  wrongfully  converted  into  another  species  of 
property,  if  its  identity  can  be  traced  it  will  be  held  in  its  new 
form  liable  to  the  rights  of  the  original  owner  or  cestui  que  trusts 

«lBO   Baier   v.  Berberich,  6   Mo.  App.  Ii«df    Rennell  r.  Defiell,  4  De  G.  M.  & 

537-  G,  372,  388. 

1.  3  Storj''s  Eq.  Jur.  (13th  ed.]  606;  2  In   accordance   with    thU   principle, 

Pomeroy's  Eq.  Jur,  626.  where   a   factor   sold   the  goods  of  his 

According    to    the    latter   authority  principal,  taking  negotiable  securities  in 

they   arise   where   one   person   having  payment,   and    before    these   fell   due, 

■■    ■     '                  ■    ■  'ailed,         .          ■        ■      ■ 


money  or  any  kind  of  property  belong-  failed,  and  assigned 
ing  to  another  in  his  hands,  wrongfulTf  to  his  assigtiee  for  the  benelit  of 
Dies  it  for  the  purchase  of  lands,  taking  creditors,  and  the  latter  recovered  the 
title  in  his  own  name;  or  if  a  trustee  or  money  on  them,  the  assignee  was  keld 
other  fiduciary  person  wrongfully  con-  by  the  court  to  be  trustee  of  the  fund 
verts  the  trust  fund  into  a  different  for  the  principal.  Thompson  i'.  Per- 
•pedes  of  property,  taking  to  himself  kins,  3  Meson  (U.  S.)  231. 
the  title;  or  where  an  agent  or  bailee  So  where  a  son  acting  as  agent  for 
wrongfully  disposes  of  nie  principal's  his  nMther  invested  her  estate  in  grain 
■ecurfties,  and  with  the  proceeds  pur-  and  other  connnodities.  Clapp  i^,  Em- 
chases  other  securities  in  his  own  name,  ory,  gS  111.  523,  531. 
Bx  farte  T>^xra».»,  1  Atk.  23J;  Lane  ».  So  when  the  confidential  agent  of  an 
Dlghton,  Ambl.  409;  Burdett  v.  Wil-  aged  and  illiterate  man,  having  his 
lett,   3  Vern.  638;  Fox  v.  Mackreth,   i  principal's   money   to    invest,   made   a 

Bro.  Ch.  400;  Taylor  v,  Plumer,  3   M.  loan   of  a  portion  of  it,  taking   a   note 

&  Sel.  561;  Lencn   v.  Lench,    10   Ves.  and   mortgage    to   himself  and    when 

~it,  517;    Rolfe  V.  Gre^ry,  d  De  G.  I.  the      debt      became      due     foreclosed 

"  "        '    "        "       ^--  Ye|]^  ^  De  (5.  the  mortgage,  and  bid  in  the  property, 

'    "  he  was  keld  to  hold  the  title  to  the  land 

}Ch.  D.  113;  fa  re  Hallett'a  Estate,  in  favor  of  the  principal.  Cookson  v. 
..  R.,  13  Ch.  D.  113;  Thompson  v._  Richardson,  69  III.  137. 
Perkins,  3  Mason  (U.  S.)  132;  Fried-'  And  where  township  bonds  were  de- 
lander  V.  Johnson,  2  Woods  (U.  S.)  livered  by  a  railroad  company  to  one  of 
675;  Smith  V.  Perry,  56  Ala.  lao;  Til-  its  directors  to  pay  for  depot  buildings 
ford  V,  Torrey,  53  Ala.  120;  Shelton  v.  which  he  had  erected  and  agreed  to 
Lewis,  37  Ark.  190;  Wells,  Fargo  &  convey,  but  did  not  do  so,  the  court 
Co.  V.  Robinson,  13  Cal.  133;  Cookson  held  that  he  was  a  trustee  of  the 
v.  Richardson,  69  111.  137;  Dodge  v.  bonds,  or  if  thej  had  been  sold,  of 
Cole,  97  111.  338;  Clapp  T.  Emery,  98  their  proceeds,  tor  the  iwnefit  of  the 
III,  531;  Tracy  v.  Kelley,  52  Ind.  ^35;  railroad  company.  Mich.  Air  Line 
Clifford  V.  Farmer,  79  Ind,  519;  Shaw  Ry.  Co.  v.  Mellen,  44  Mich.  311. 
V.  Spencer,  100  Mass.  3S2;  Bank  i>.  In  Fox  v.  Mackreth,  2  Bro.  Ch.  319,3 
Barry,  12c  Mass.  20;  Michigan  Air  trustee  for  the  sale  of  estates  for  pay- 
Line  Ry,  Co,  i;.  Mellen,  44  Mich.  321;  ment  of  debts,  who  purchased  them 
Perrin  v.  Lepper  (Mich.),  40  N.  W.  himself  by  taking  an  undue  advantage 
Rep.  859;  Schlaefer  v.  Corson,  52  Barb,  of  the  confidence  reposed  in  him  by  the 
(N.  Y.)  510;  Murray  v.  Ballou,  i  Johns,  plaintiff,  and  previous  to  the  comple- 
Ch.  (N.Y,)  566;  Murray  n.  Lylbum,  I  tion  of  the  contract  sold  them  at  a 
Johns.  Ch.  (N.  Y.)  441;  Bartlett  t,  highly  advanced  price,  was  decreed  to 
Drew,  C7  N,  Y.  587;  Newton  -v.  Por-  be  a  trustee  for  the  original  vendor,  as 
ter,  69  N.  Y.  133;  Holden  v.  Bank,  73  to  the  sums  produced  by  such  second 
N.  Y.  286;  HasBngs  ti.  Drew,  76  N,  Y,  sale. 

9;  Newton  v.  Taylor.  32  Ohio  SL  399;  So  in  Wells,  Fargo  &  Co.  v.  Robin- 
Matthews  ij.  Heyward,  3  S.   Car.   239;  son,  13  Cal,   133,   a  confidential  agent 
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But  where  such  property  is  wrongfully  sold  to  a  bona-fide  pur- 
chaser, (or  value  and  without  notice,  he  takes  it  discharged  of 
the  trust,  and  the  trust  attaches  to  the  proceeds  in  the  hands  of 
the  vendor  so  long  as  they  can  be  identified.* 

%  CcnutnujtiTe  .Tnuts  Arising  from  a  Conveyanoe  or  Deviw  Obtained 
by  Traod. — Wherever  by  any  fraudulent  practice,  a  deed,  be- 
quest or  devise  has  been  procured  to  be  made  to  any  per- 
son,  equity  will  construe  such  fraudulent  grantee,  legatee  or 
devisee  a  trustee  of  the  legal  title  for  the  benefit  of  the  party  or 
parties  equitably  entitled  thereto,  and  will  compel  him  to  account 
on  equitable  principles  and  to  make  a  reconveyance  of  the 
property.* 

agent  his  adminlBtratorwaeilfU  to  hold         3.    i    Perry  on   Tr.  {3rd  ed.)   198;   i 

the  bonds  in  trust  for  tl>e  principal,  Pomeroy's  Eq.  Jur.  629;  Hidden  v.  Jor- 

When  property  of  a  corporadon  has  dan,  31   Cal.  92;  Sandfoss  v.  Jones,  35 

been   divided   among   its  stockholders,  Cal.  481;  Cameron  i;.  Ward,  8  Ga.  14^; 

before   all   its  debts   have  been  paid,  a  Fishbeck  i'.  Gross,  112   III.  208;  Harris 

judgment  creditor    may    maintain   an  v.   Mclntyre,   iiS   III.  275;  Arnold   v. 

action  against  a   stockholder   to   reach  Cord,  16  Ind.  177;  Nelson  v.  Worrall, 

vhatsoever  was    so    received  by  him.  20  Iowa  469;  Klbby  v.  Cold,  63   Iowa 

Bartlett  v.  Drew,  57  N,  Y.  587,  663;  Martin  v.  Martin,  16  B.  Mon.  (Ky.) 

A  certificate  of  stock  expressed  in  the  8;  Hunt  v.  Roberts,  40  Me,  187;  Laing 

name  of  E.  Carter,  trustee,  was  by  him  v.    McKee,   13    Mich.    134;    Jones    v. 

pledged  to  secure  hU  own  debt.     The  McDougal,   32    Miss.    179;    Fraser    v. 

pledgee  was  by  the  terms  of  the  certifi-  Child,  4   E.   D.   Smith    (N. 


n  inquiiy  as  to  the  character  Cousins  v.  Wall,  3  Jones  Eq.  (N.  Car.) 
and  limitations  of  the  trust,  and  if  he  43;  Coyote  t>.  Ruble,  3  Oreg.  284;  Hoge 
takes  them  does  so  at  his  peril.      Shaw     v.  Hoge,  i  Watu  (Pa.)  163;  Hodges  v. 


But  if  money  is  delivered  to  a  person  W.   Va.  567;  Coyle  v.  Davis,  20  Wis. 

to  pay  debts,  tnat  he  converts  it  to  his  564. 

own  use  does  not   enable   the   heirs   of  The  doctrine  is  clearly  expressed  in 

the  party   who   reposed   confidence  to  Hammond  v.  Pennock,  61  N.  Y.  145,  as 

Eonvert  It  into  a  trust  fund.      Doyle  v.  follows:     Where    a    party  has    come 

Murphy,  22  III.  502.  Into  the  possession  of  property  under  a 

>o  Dlivct    Fidneiary    B«latloii  HMd  contractbaseduponamigrepreeentation 

Exi*t. — The  owner  of  negotiable  sccuri-  or   suppression   of  a  material   fact,  he 

ties  stolen,  and  afterwards  sold   by  the  may  be  treated  as  a  fraudulent  trustee 

thief,  may  follow  and  claim  the  proceeds  of   such   property,   and   compelled    to 

in  the  hands  of  the  felonious  taker,  or  transfer  the  proceeds  so  far  as  they  can 

of  his  assi^eee  with  notice,  and    this  be   traced  and  to  account  for  such  as 

right  conbnues    and   attaches   to   any  cannot  be  traced. 

securities  or  property  in  which  the  pro-  And   in    Christy  v.  Sill,  95  Pa.  St. 

ceeds  are  invested,  so  long  as  they  can  380,  it    was    said    that   one   who    has 

be  traced  and  identified,  and  the  rights  obtained  another's  property  by  fraud  is 

o(  a.  bona-fide  purcliaser  do  not  inter-  a  trustee  for  him  ex  malefici'o,  not  of 

vene.    The  law   will  raise   a   trust   in  the  title  (which  he  never  acquired),  but 

inviium  outof  the   transaction  In  order  of  the  thing  in  his  manual  possession, 

that  the  substituted  property  may   be  and  that  to  establish  such  a  constructive 

lubjected  to  the  purposes  of  indemnity  trust  no  confidential  relation  is  neces- 

and  recompense.     Newton  v.  Porter,  dg  sary. 

S.  Y.  133.  DMd  Obtalnad  by  Frand.— If  a  grantee 

See  also  m/ra,  V.,  1-6,  infra,  XII.,  in  a  deed  has  obtained  it  by  fraud  he 

J,  and  notes.  will   be   held  by  a   court   of  equity    a 

1.  z    Pomuw's    £q-    Jur.    626;     2  trustee  for  the   real  owner.      Troll  v. 

Story's  ^.jivjliathed.)  606;  Newton  Carter,   15   W.   Va.   567;    Hendrix    i;. 

f.   Porter,  ^K,^.   1J5.     See   cases  Munn,  46  Tei.  141;  Newell  w.  Newell, 

<:itedln  preceding  note-  14  Kan.  202;  Beach  v.  Dyer,  93  III.  395. 
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Accordingly  1  vendor  whounderUkee  thould  operste  and  sell  the  mine,  pajing 

to  sell  a  full  Utle  for  •  valuable  consid-  himself  first   from   the  proceeds,  then 

eratJon  when  he  has  le«s  than   b  fee-  paving  a  debt  due  him  from  A,  then 

simple,  but  aflerwardE  acquires  the  fee,  A's  other  creditors,  the  balance  remain- 

holds  it  in  trust  for  his  vendee,  and  will  Ing  to  be  returned   to  A.      B   further 

be  decreed  to  convey  It  to  his  use;  and  promised   to  execute   a  declaration  of 

if  the  vendee  mortgages  his  title,  the  trust.     /f«/rf,  a  constructive  trust  which 

perfection   of   the   title   to  the  vendor  equity  would   declare   and   enforce  on 

enures  to  the  benelit  of  the  mortgagee,  parol  proof,  notwithstanding  the  statute 

Clark  T.  Martin,  49  Pa;  St.  399.  -r^....^.      ,,_„       ,.        „^.       . 

So  where  one,  pretending  to  act  as  the 
ifants'  righ 

that  character  obtains  a  conveyance  ,                 ^     . 

land  in  his  own  name,  but,  which  was  with  intent   to   induce  another  to  ei 


Intended   for   their  benelit.      Roller  v.  into  a  contract,  an  oral   promise   made 

Spllmore,  13  Wis.  36.  by  a  wife  on   a  conveyance  of  land  by 

So  where  through  fraud  and  perjury  her   husband    to    reconvey    the    same 

a   person   acquires   title   to   a   tract  of  when   requested,  with   no   intention  to 

public  land  to  which  another  had  a  pre-  keep  such  promise,  is  such  actual  fraud 

empdon  right.     Hollinshead  v.  Simms,  as  to  give  rise  to  a  trust  and  bring  the 

5iCal.  158!  promise   within   the   statute   of  fVauds, 

Where  a  party  while  negotiating  for  excepting    from   its    operations    trusts 

the    purchase     of    certain    mortgages  arising   by  operation    of  law.      Brison 

obtained  possession  of  them,  and  then  v.  Brison  {Cat.),  17  Pac.  Rep.  680. 
fraudulently  representing  himself  to  the        But  where  defendant,  by  falsely  pre- 

mortgagors  to  be  the  owner,  obtained  a  tending   to   represent   one   to   whom  a 

deed  In  fee  of  the  premises,  held,  that  Spanish   claim  to   land   had  been  con- 

the  title  so  obtained  must  be  held  in  firmed,  obtained  a  conveyance  of   it  by 

trust  for  the  mortgagees.     DeLeon  v.  a  compromise  with  the  ijty,  It  was  Acm 

Hwuera,  15  Cal.  4S3.  that  the    true     representative,   having 

w   lent  S,  a  squatter  on  land,  (40  to  af^rwards  failed  in  proceedings  to  es- 

enter  the  land.     S,  not  finding  the  land  tabllsh  his  title  against  that  of  the  dty, 

agent,   hant'-'     "'    "-    ■-"'-  -—'-'—  -----  ■■--    -■ -  ■-■ 

telUng  W  t(  .  „       .    .  . 

hold  the  deed  as  security  for  Its  pay-  mise  monev,     Maguire  v.  Page,  23  Mo. 

ment.      W,   without     S'a     knowledge,  188. 

entered  the  land  in  his  own  name,  and         Where  a  person  having  land  warrants 

after  S  had  improved  it  to  the  value  of  in  his  hands,  under  an  agreement  to  en- 

$1,500   conveyed   to   D,  who  was  cog-  ter  them   for   the  joint   benefit  of   the 

nizant  of  the  facts.     Held,  that  5  was  owner  and  himself,  entered  public  lands 

entitled  to  redeem  the  land  on  payment  and   took   the   title  In  his  own  name,  a 

of  $40  with  interest.     Ward  v.  Spivey,  resulting   trust   arises   in   favor  of  the 

8Fla.  "  ■■        ■  


1.  847.  other,  in  proportion  to  hie  ii 
R  C  owned  a  carriage  factory  in  the  warrants.  Reynolds  v.  Sumner 
Mississippi  before  the  war,  and  placed  (11!.),  iS  N.  East.  Rep.  334. 
the  title  to  the  property  In  A,  who  was  Lasae;  ObUtaed  br  Frand.— Bennett 
surety  on  his  note.  When  the  war  at  the  time  of  his  death,  was  in  posses- 
broke  out,  R  C  entered  the  southern  sion  of  certain  securities  and  money 
army,  and  his  father  induced  his  standing  in  his  own  name,  but  which  he 
brother,  T  C,  who  was  loyal,  to  take  held  in  trust  for  his  daughter.  The  lat- 
charge  of'^the  business.  When  the  note  ter,  before  her  death,  wished  to  make  a 
was  paid,  J  C  had  the  title  conveyed  will  leaving  this  property  to  her  nephew. 
by  A  to  him,  stating  that  he  was  the  At  the  request  of  her  father  and  on  his 
agent  of  R  C;  and  If  the  title  whs  put  representation  (hat  he  would  hold  the 
in  R  C,  It  would  be  subjected  to  his  property   as  trustee  for  the  nephew,  she 


debts.    Twenty  years  afterwards   R   C     refrained    from    making    : 
"'   ■   a  bill   to  have    J   C    declared   a     shortly  afterwards  died.     Un  me  aeain 
ee,  and  to  compel  an  accounting,     of  Bennett  subEiequently  to  that  of  his 


Held,   that    J   C   was    a   trustee,   and     daughter,  action   was   brought    agaii 
sliould  be  compelled  to  account.     Clark     his  administrator  to   recover  the  funds, 
V.  Clark  (Miss.),  1  So.  Rep.  835.  the  nephew  asserting   that   transaction 
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decUed  fn  favor  of  the  plaintiff.    Will-  them  and  on  the  tesUtor,  and  that  a 

iama  V.  Fitch,  i8  N.  Y.  546.  conatructive  trust   arose   which  equitjr 

So  where   A,  wiehing  to  leave  a  eum  would    enforce,    notwithstanding     the 

or  monej'   to  B,  consulted  with  V,  his  statute  of  frauds.  Gilpatrick  w.   Gildden 


nephew,  on  the  subject,  and   the   latter  (Me.),  16  Atl.  Rep.  464. 
induced  hbn  to  Include  the  sum  in  the        But   compart   Bedillan   v.aeaxon,   3 

bequest    to    be   mode    to    tiimself   b^  Wall.  Jr.  (U.  S.)  17^     In  that  case  the 

promising  to  hand  it  over  to  the  bene-  facts  were  Chat  one  Seaton,  a  few  days 

Gdarica,  and  the  request  waa  so  made,  before  his  death,  sent  for  two  friends  of 

,   there   being  no   declaration  of  trust  in  his  to  come  to  his  house   to  draw   his 

the  will;  alter  t>ie  death  of  the  testator  will  for  him,  intending  to  leave   all  his 

V  refused  topay  overthemoney,  butas-  property  to  hia  natural  daughter,  the 
signed  the  entire  legacy  at  a  nominal  wife  of  plaintiff.  They  did  not  arrive, 
consideration  to  one  of  hia  children  on  and  his  heirs  at  law,  his  two  brothers, 
certain  express  trusts;  it  was  Meld  that  constantly   asserted  that  hts  illness  was 

V  or  his  children  held  the  fund  in  trust  not  dangerous,  and  that  as  to  the  prop- 
far  the  intended  benefidaries.  Williams  erty,  the  daughter  should  have  every 
V.  Vreeland,  19  N.  J.  Eq.  417.  cent  of  it.     The  two  friends  failed  to  ar- 

DsTlaa  OMalBMI   br  TtkoA. — If  a  de-  rive,  and  under   the   circumstances  no 

vlsee    fraudulently    obtains     a    deviae,  will  was  executed.     After  the  death  of 

representing  to  the  testator  that  It  should  Seaton  his  brothers  conveyed  one-third 

be  held  for  tlie  uae  of  another,  a  trust  is  of  the  propertv  to  plaintiff^s  wife.  Plaln- 

therebyestabllshedinthedevisee.  Hoge  tiff  filed  her  bill  for  an  accounting  and 

V.    Hoge,    1    Watts    (Pa.)     163.      See  for  a  conveyance  of  the  balance  of  the 

Church  V.  Ruland,  64  Pa.  St.  432.  property.     This  was  refused,  the   court 

A  testatrix,  by  wilt,  gave  the  bulk  of  holding  that  the  circumstances  were  not 
her  estate  to  her  lawyer,  her  doctor  and  such  as  to  constitute  fraud;  that  no  ac- 
her  priest,  as  tenants"  in  common,  with  tual  fraud  was  shown,  and  that  even  if 
the  intention  that  they  should  apply  the  tie  fromites  made  by  Ike  heirs  at  law 
amount  in  accordance  with  certain  di-  had  been /ravduUnt,  it  would  not  fre- 
reclionE  which  could  not  be  carried  out  sent  Ike  case  of  a  trust  which  adheres 
because  of  the  statute  against  perpetu-  to  land  in  the  possession  of  persona 
ities.  The  execution  of  the  will  was  having  notice,  but  only  that  of  a  con- 
obtained  by  the  fraud  of  the  devisees,  tract  of  which  equity  would  compel  the 
who  dented  liaving  made  any  agreement  execution. 


r  promise  attd  claimed  the  property  wnu  or  Dm4i  RMKnlaatly  Da- 
inemselves.  Held,  that  th^  should  l>e  rtroyad. — On  the  same  principle,  where- 
deemed    trustees  en  malejicie    for  the    ever  a  party  has  destroyed  or  suppressed 


heirs  attd  next  of  kin  of  the  testatrix,  a  deed  or  will  or  other'evidenceof  title, 

O'Hara  v.  Dudley,  95  N.  Y.  403;  s.  c.,  and  is  in  possession  of  the  property,  he 

47  Am.  Rep.  53.  wilt  be  declared  a  trustee  for  the   right- 

And  where  A,  to  whom  B  had  by  ful  owner  of  the  suppressed  paper,  i 
will  devised  all  iier  property,  prevented  Perry  on  Tr.  {3rd  ed.)  319;  Tucker  v. 
the  making  of  a  codicil  devismg  a  cer-  Phlpns,  3  Atk.  359;  Bailey  v.  Stiles,  I 
tain  portion  thereof  to  C,  by  promising  Gr.  Ch.  (N.  J.)  3.-0. 
that  be  would  hold  for  C's  benefit  and  Otbar  Omaaa. —  A  party  sold  land  in 
make  a  conveyance  to  her,  and  after  consideration  of  the  grantee's  agrec- 
the  death  of  B  refused  to  convey,  it  ment  to  pay  off  certain  debts  of  the 
was  leU  to  be  such  fraud  in  obtaining  vendor,  and  the  grantee  gave  the  money 
the  devise  as  would  raise  a  constructive  necessary  for  that  purpose  to  a  third 
trust  in  C's  favor,  which  a  court  of  person,  who  agreed  to  discharge  the  in- 
equity would  enforce.  Dowd  II.  Tucker,  debtedness,  and  the  vendor  conveyed 
41  Conn.  197.  on  the  representation  of  such  third  party 

So  where  a  testator  desiring   that  his  that  he  tud  paid  atl  the   debts,  when,  In 

property  should  go  to   his   own   heirs,  fact,  he  had   only   paid   part   of  them. 

was   induced   by   his   wife   to  give  her  Such  third  party  held  the  fund  in   trust 

some  of  the  personalty,  and  willher  the  for  the  payment  of  the   debts,     fenklns 

resklue  of  his  estate  in  form  at>soiutely,  v.  DooUttle,  69  IF 


in  consideration  of  her  promise   to   use         Certain  parties  who,  by  fraudulently 
'  '     certain  purposes  durinc   her   life,     representing  that  the  entire   assets  and 
o  transfer  all  that  remained  to  hU     stock  of  a  corporation  belonged  to  them, 


heirs,  it  was   keld   that   her   failure  to    obtained   a  decree  dissolving  the   1 
transfer  to   the   heirs   was   a  fraud  on     poratlon,   and   took    possession   of    its 
igC.of  L.~ 5  65 
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S.  Constmctive  Tnuta  Arising:  from  Fraudulent  Bepresentatloni  of 
Pnrohasei  that  He  Ib  Furchiudii^  foi  Another.— A  similar  trust 
arises  where  any  person,  by  falsely  asserting  that  he  is  pur- 
chasing or  acting  for  another,  or  by  making  any  other  false  repre- 
sentations, thereby  secures  property  at  a  lower  cost  than  he 
otherwise  would, ^  or  where  the  purchaser  has  made  fraudulent 

.   Wright,  4   Gray    (Mass.) 


aBsets,  held,  liable  in  equity  to  be  de- 
creed trustees  ex  maleficio  as  respect- 
ed bona- fide  stockholders.  Bailey's 
Am,,  <)6  Pa.  St.     -- 


'"Si 


a  conveyance  is  obtained  for  fraudulent 
ends  or  under  oppressive  circum- 
stances, the  party  deriving  title  ia  con- 
verted into  a  trustee,  if  necesearj,  for 
adniinistering  relief.  Husley  v.  Rice, 
40  Mich.  73. 

OaiMTal  Banuirks. — In  such  cases 
fraud  is  inferable  from  the  refusal  of 
the  devisee,  grantee  or  legatee  to  con- 
vey when  requested  so  to  do  by  the 
party  entitled,  the  inference  being  from 
euch  refusal  that,  at  the  time  of  making 
the  agreement  or  promise,  he  did  not 
intend  to  keep  il.  Dowd  i^.  Tucker,  41 
Conn.  197- 

And  when  the  constructive  trustee 
has  spent  money  on  the  land,  he  has  a 
right  to  demand  that  it  be  refunded 
before  making  a  conveyance.  HoUins- 
head  t'.  Simms,  jiCal.  158. 

The  court  will  order  the  trustee  to 
hold  the  title,  or  execute  the  trust  in 
such  manner  as  to  protect  the  rights  of 
the  defrauded  party.  Beach  v.  Dyer, 
93  !"■  nS- 

And  no  trust  will  be  raised  agamst  a 
grantee  in  a  fraudulent  conversion 
unless  he  was  a  party  to  the  fraud. 
Beach  11.  Dyer,  95  111.  295. 

It  is  immaterial  whether  the  false  as- 
sertion be  made  knowingly  or  igno- 
lanUy,  Hazard  v.  Irwin,  18  Pick. 
(Mass,)  95;  Hammett  v.  Emerson,  17 
Me.  308;  Pratt  1'.  Philbrook,  33  Me.  17; 
Doggett  T'.  Emerson,  3  Story  (U.S.) 
700.  733- 

Otlin  Bemsdlea.— In  such  cases 
equity  will  oflen  employ  other  remedies 
where  they  are  equally  efficient.  Thus 
deeds  may  tte  set  aside.  Tyler  v. 
Black,  13  How.  {U.  S.)  231 ;  Bridgman 
■c.  Gf«en,  3  Ves,  Sr.  6:7;  McAllister  i'. 
Barry,  i  Hayw.  (N.  Car.)  290;  Harris 
Hayw.  (iVnn^     - 


Williamson, 


Grundy,  3  Pel.  (U.  S.)  aio:  Smith  v. 
Richards.  13  Pet.  (U.  S.)  26;  Pitts 
V.    Cottingham,  9    Port.    (Ala.)   675; 


Prescott   I 

461. 
Tniit  Unit  Aiisa  from  Frbod,— ^This 

trust  must  arise  from  fraud,  a  mere 
breach  of  a  parol  agreement  will  not 
create  It.  s  Pomeroy's  Eq.  Jur.  631; 
I  Perry  on  Tr.  (3rd  ed.)  199;  Hoge  t. 
Hoge,  i  Watts  (Pa.)  113;  Mix  v. 
King,  ss  III.  435- 

Thus  where  a  testator  made  a  wilt 
leaving  the  bulk  of  his  property  to  his 
wife,  the  understanding  was  that  she 
was  to  make  equitable  distribution  of 
what  she  did  not  consume  to  her  chil- 
dren. The  widow  made  conveyances 
of  some  of  the  property.  The  children 
endeavored  to  have  the  will  set  aside 
and  a  trust  declared.  There  was  no 
evidence  of  fraud  in  procuring  the 
raaklngof  the  will,  and  the  court  held 
that  no  trust  was  therefore  raised.  All- 
mon  V.  Pigg,  8j  111,   149. 

1.  PnrdiAMr  U  Bzacatlcm  Btle. — 
If  a  purchaser  at  an  auction  sale 
represents  that  he  is  buying  for  some 
other  person,  as  for  the  judgment 
debtor  or  his  family,  under  an  execu- 
tion whereby  competition  is  prevented, 
he  will  be  lield  a  trustee  for  such  per- 
sons. I  Perry  on  Tr.  (3d.  ed.)  201; 
Miller  ;■.  Antle,  !  Bush  (Ky.)  407; 
Crutcher  n.  Hord,  4  Bush  (Ky.)  360;, 
Roach  V.  Hudson,  3  Bush  (Ky.)  410; 
Brannin  i-.  Brannin,  18  N.J.  Eq.  2ij; 
Brown  i:  Lynch,  I  Paige  (N.  Y.)  147; 
Peebles  v.  Reading,  8  S,  &  R.  (Pa.) 
484,  49^:  Seichrist's  Appeal,  66  Pa.  St. 
437;  Pearson  j'.  East,  36  Ind.  27; 
Tankard  i'.  Tankard,  84  fT  Car.  186. 

Even  though  the  i^reement  to  hold 
for  the  debtor  was  within  the  statute 
of  frauds,  Ragan  v.  Campbell,  2 
Mackay  (D.  C.)  18. 

At  an  auction  sale  of  land  belonging 
to  the  estate  of  a  deceased  per- 
son, two  daughters  of  Ihe  deceased 
caused  it  to  be  publicly  announced 
that  they  and  their  three  brothers 
were  destitute  of  a  home,  and 
that  they  desired  to  purchase  the  land 
for  the  joint  benefit  of  themselves  and 
their  three  brothers  aforesaid.  This 
announcement  was  made  for  the  pur- 
pose of  suppressing  competition   at  the 
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talc,  and    iictukllj-    bad  the    effect  of  So  where  a  man  who  purchased  land 

-enabling   them  to  hid  off  the  land   for  at  a   tax   sale  induced  other  bidders  to 

len  than   Its   real  value  by  $1,050.     A  refrain   from    bidding,   saying  that  he 

short    time    after     the    sale    the    two  wished  the  land  for  the  owner,  who  was 

daughters  aforesaid  resold  the   land  for  his    neighbor,  he    will    be  charged   as 

11,050   more   than  the/  paid   therefor,  trustee  for  the  latter  or  the  sale  will  be 

Httd,   that   a   trust    accrued   whereby  set  aside.     Merrett  v.  Poulter  (Mo.),9 

their  three   brothers   were   entitled  to  S,  W.  Rep.  586. 

maintain  a   bill  In  equity   for  their  pro-  A  defendant  in  an  execution  was  in- 

Kirtionate  share    of  the  (1,050.     Mc-  duced  to  waive  his  claim  to  the  exemp- 

wey  t'.  Huff,  31  Ga.  681.  tion  law,  by  the  promise  of  the  creditor 

So  where  the  execution  creditor  made  that  if  he  would  do  so  he   might  retain 

Matements    that  he  would  purchase  a  part  of  his  land.     The  creditor  was  the 

slave  of  the  debtor,  and  hold  him  as  a  purchaser   at   the   sheriiTs  sale.     Held, 

security    for    his    debt    and     interest,  that  he  held  part  of  the  land  in  trust  for 

whereby   others    were    deterred    from  the  execution  debtor.     Beegte  v.  Wentz, 

bidding,  the  creditor  was  a  constructive  55  Pa.  St.  ^, 

trustee   for  the    debtor    and  hig   other  The   assignee  of  one  who  purchases 

creditors.    Lloyd   v.  Curren,  3  Humph,  land  at  a  tax  sale,  agreeing  to  hold  it  In 

<Tenn.)  462.  trust   for   the  original   owner,  Is  to  be 

And  so  of   a  person  who  undertakes  treated  as  a   mortgagee   in  possession, 

to  act  as   the  guardian  of  an  infant  and  Berlien   v.  Bieler  (Nlo.),  9  S.  W.  Rep. 

obtains  a  conveyance  in  his  awn   name  916. 

wliich  was   intended   for   their  benefit.  Where  persons  have  made  an  agree- 

Roller  I-.   Spilmore,  13  Wis.  26.  ment    In    writing  under  which  one  of 

And   so  where  such   a   person,  at  a  their   number  Is  to  purchase   land  at  a 

sale  of  personal  property  of  the  estate  sheritl's  sale  and  to  hold  it  for  the  bene- 
fit of  all,  and,  if  not  redeemed,  convey 
*o  each  his  portion  upon  payment  of  his 
hare  of  the  purchase  m'            "              ' 

tctually   appointed   guardian,     the  persons  purchases   c      _ 

Belcher  v.  Saunders,  34  Ala.  9.  count,  subsequently  to  the  sale  referred 

So   where  the   assertion   of  the  pur-  to,  an  outstanding  judgment  against  the 

chiKr  was  that  he  was   buying  for  the  same  defendant  whose  land  had  been 

wife  and   children  of  the  debtor.     Gil-  sold  previously,  he  will  be  held  to  have 

more  v.  Johnson,  29  Ga.  67.  taken  it  in  trust  for  the  common  benefit. 

In  Baicr  t>,  Berberich,  6   Mo.   App.  Jenkins  v.  Frink,  30  Cal.  5S6. 

537,  Berberich    being    accommodation  Tlierellnrt  B«Fniiidlii  tbeTraANW- 

endorser  for  John  T.Baier  and  who  had  tlou. — Such  a  purchase,  however,  does 

given  deeds  of  trust  whereby  the  prop-  not   raise   a   constructive   trust    unless 

erty  here  in  question  was  about  to  go  to  fraud   be  clearly   shown  to  have  been 

sale,  agreed  with  the  plaintiffs  to  buy  in  perpetrated  on  the  defendant  at  the  time 

Ihe  property  at   the  sale  for  the  bentfit  of  the  sale.     Kraft  v.   Smith  (Pa.),  1 1 

of   Mrs.   Baier  and   to   convey  to  her.  Alt.  Rep.  370;    Minot   v.   Mitchell,   30 

Both  plaintiff  and  defendant  took  steps  Ind.  228. 

to  deter  bidders  from  attending  the  sale,  Even  where   a  relative  of  the  execu- 

whereby   persons  who  Intended  to  bid  tion  defendant  bought  a  house  taken  in 

were  kept  away,  and  in  this  manner  the  execution   at  less  than  Its  value,  stating 

defendants    obtained    the    property  at  that  he   bought   lor  the  defendant,  but 

considerably   less   than  its  value.    The  not,  in   fact,   affecting  the   sale  by  his 

transaction  was  keld  Co  create  a  con-  statements,  the  agreement   not  being  in 

structive  trust.  writing,   it   was   held   that   no   express 

So  one  who  procures  an   assignee  in  trust  was  raised  In  favor  of  Che  defend- 

insolvency,  the  creditors  and  the  debtors  ant;  and  as  Che  sale  was  valid  and  there 

to  allow  him   to  purchase  the  debtor's  was  no  understanding  with  the  defend- 

property.  at  a  public  sale  for  a  nominal  ant  Chat  the  purchase  was  to  be  for  his 

sum  by  advising  them  as  their  attorney  benefit,  and  no  advance  by  him  of  any 

that  thereby    a    sacrifice   will  be  pre-  part   of   the   purchase   money,  and  no 

vented,  and  by  orally  promising  to  hold  fraud,  there   was  no   resulting  trust  in 

and  manage  it  until  ft  can  be  sold  more  his   favor.    Gilbert   v.   Carter,  lo  Ind. 

tdvantageously.  Is  a   constructive  trus-  16. 

tee  for  their  benefit.  Broder  if.  Conklin  So  where  the  i>laintiff,  an  uneducated 

<Ca1.;,  i9Pac.Rep.  513.  colored  man  of^  j 
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Bold  his  lot  at  a  judicial   gale  and  pro-  eve  of   the   sherifTs   sate,  Merrlngton, 

cured  the  defendant,  an  intelligent  buei-  knowing  of  the  deed,  told  the  wife  that 

nese  man,  tops/ the  money  and  take  title,  her  title  wa»  doubtful,  and  If  she  would 

the   plaintiff  intending  to  redeem,  and  allow  him  to  buy  the  land  at  the  sheriff's 

taking  a  lease  ibr  life   from  the  defend'  Bale  he  would  execute  a  writing,  before 

ant,  paj'ing  taxes,  etc.,  which  lease  was  the  property'  was  struck   off,  declaring 

read  to  the  plainlllT,  who  signed  it  will-  that  he  bought  for  her.     He  bought  the 

Ingly  and  paid  the  rent  for  years  with-  property,  but   refused    to   execute   the 

out    expressing    dissatisfaction,  it  was  writing.     Held,  that  he  was  trustee  e» 

held  that  the  evidence  Justilied  a  flnding  malejicio    for  the    wife.      Wolford    v. 

of  no  fraud,  and  that  the  defendant  was,  Herrington,  74  Ps.  St.  311. 

therefore,   not   a    constructive   trustee.  So  if  A  agrees,  by  parol,  with  B.  to 

Nesbitt  V.  Cavender  (S.  Car.),  8   S.  E.  purchase  a  certain   tract  of  land  of  a 

Rep.  193.  third  person,  in  his  own  name,  for  the 

Comfart  So^ns  v.  Heard,  31  Miss,  benefit  of  both,  and  A  enters  Into  this 

436.     In  this  case  no  fraud  appeared,  agreement  mala  fide,  for  the  purpose  of 

The  land  brought  a  fair  price,  and  It  obtaining  the  land  afaless  price  than 

does   not  seem   that   competition    was  he   could   probably  do   with    B   for   a 

hindered.      There  was   a   mere  verbal  competitor,  there  is  a  resulting  trust  In 

agreement  on  the  part  of  the  purchaser  favor  of  B,  and  equity  will  compel   a 

to  hold  for  the  execution  debtor.     The  conveyance   bv  A   to  B,  according  to 

court  held  this  to  raise  a  trust,  saying:  the  terms  of  t^e  contract     McCulToch 

"  The  defendant,  upon  the  faith  of'^such  v.  Cowher,  j  Watts  &  Serg.  (Pa.)  427. 

an  agreement,   mav   have    ceased    his  See  Ferguson  ti.  Williamson,  20  Ark, 

efforts    to    raise    the    money    for    the  37a;  Adams  ■v.  Bradley,  12   Mich.  346; 

purpose   of   paying  off  the  execution,  Rothwell  v.  Dawes,  i   Black   (U.   S.) 

and    thus   preventing   a   sale   of    his  613. 

property     .     .     .     But  it  is   said   the  And    see    Coe   v.   Bradley,  49    Me. 

agreement     .     .     .    was  void  under  the  388. 

btatute   of   frauds.      The    statute    has  KoTtcaKMi     ftftlo.— And    a    similar 

reference  alone  to  a  sale  of  lands,  and  trust  will  arise  where  at  a  mortgagee's 

not  to  a  contract  to  purchase  by  one  sale  a  purchaser  prevents  competition 

person  for  the  benefit  of  another.'      To  by  announcing  that  he  is  purchasing  for 

the  same  effect,  see  Arnold  v.  Cord,  16  the  mortgagor. 

Ind.  176.  Where     a    brother     redeemed     his 

Wbare  Fartlea  An  FnmdnlMiUy  Kept  sister's  land  sold  on  foreclosure,  repre- 

tnon  AttwuUns   Salt, — So  if  the  pur-  senting  that  it  was  for  her  benefit,  and 

chaser   by   fraud   prevents   other   pur-  afterwards  rented  it  with  her  consent, 

chasers     from    attending    the    sale,    a  and  stated   to  several   persons  that  he 

constructive  trust  wilt  arise.     1   Perry  had  redeemed  it  for  her,  and  paid  taxes 

on  Tr.  (3rd  ed.)  201 ;  Price  v.  Reeves,  on  it  out  of  the  wages  of  her  son,  whom 

18  Cat.  457; Gilmore  V.  Johnson,  29 Ga.  he.  employed,    held,    that    she    hiight 

67;  Pearson  v.  East,  rf  Ind.  27;  Martin     redeem  '--  " _<■  l!.  _j 

■V.  Southard,  4  J.  J.  Marsh.  (Ky.)  491;  Bush  i 


s  "o.  Heapd.^i  Miss.  426;  Boyn-     717. 
flousler,  73  Pa.  St.  4^3;  Wolford         A't 
v.Herrington,74Pa.St.3iiiCowperth-    of  trust.     By  agreement  with  I 


ton  V.  Housler,  73  ?«■  St.  4^3;  Wolford         A's  land  was  to  be  sold  u 


to  furnish  what  money  he  could,  and  B 

was  to  buy  in  the  property,  and  hold  it 

for  a  few  months,  when  A  was  to  have 

Wlwn  OompatlUon  la  nmrentttd  by    the  lot  on  the  payment  of  fioo  over  and 

FrandiUnit     AgTMiiiHit. — So     a     con-     above   B's  expenditures.     A   furnished 

structive  trust  will  arise  where   one,  in     B  with  some  money  and  B  bought  in 

order  to  prevent  competition,  fraudu-     the  property,  taking  title  in  name  of  his 

'     ■'  ■■■  "at  he  will     wife.       Subsequently    he     refused     to 

(,  but  gets     convey,  on  being  tendered  the  amount, 

iveyance  to  himself  at  a  less  price,     denying  the  agreement  end  trust,  and 

In    such     case     the    purchaser    is    a     asserting  that  the  purchase  was   with 

constructive     trustee     for     the     parly     the  separate  money  of  the  wife.     This 

defrauded.  evidence  was  held  to  justify  the  finding 

An    execution     was    Issued    against     that   B  held  the   land   as  constructive 

Wolford,  his  wife  holding  an  unrecorded     trustee  of  A.     Dupree  v,  Estelle  (Tex.), 

deed  for  land  levied  on  as  his;  on  the     10  S.  W.  Rep.  93. 

C8 
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misrepresentations  which  are  in  any  way  material  to   the  tran^ 
action.* 

1  Cojutraotive  Tnuts  Arudng^  from  Keeping  Back  Talnable  Infbmia- 
tion. — So  one  standing  in  a  fiduciary  relation  to  another  may 
become  a  trustee  by  construction  of  law  by  keeping  back 
from  him  valuable  information.*  The  same  role  may  apply  where 
no  fiduciary  relation  eidsts.^ 

Rawle  So  where  one  agrees,  pending  eject- 
Pa.  St.  ment,  to  pay  a  certain  judgment  out  of 
jfn),  n  uiiuru  V.  Herrington,  §6  Pa.  St.  the  proceeils  of  the  land,  title  of  land  bo 
Ki;  Dennis  v.  McCagg,  31  III.  429;  recovered  will  be  held  by  him  in  trust 
Brown  ti.  Lynch,  i  Paige  (N.  Y.)  147;  to  pay  judgment  Weaver's  Appeal, 
Ryan  v.  Do»,  34  N,  Y.  307;  Jenckes  v.  (Pa.),'ii  Cent.  Rep.  ilia 
Cook,  9  R.  I.  510.  But  where  the  declaration  of  the  pur- 

Fnrad. — But  no  such  trust  will   arise  chaser  was  that  on  the  return  of  the  ab- 

in  the  absence  of  fraud.  Sharp  %•.  Long,  sent  owner  he  would  let  him  repurchase 

18   Pa.   St.  443;  Kellum   v.  Smith,  33  the  property  at   the   price   paid  by  the 

Pa.  St.  158.  purchaser,  and  on  his  return  the  owner 

Extent  of  Tmrt. — This  trust   attaches  refused  so  to   purchase,   the   purchaser 

to  the  property,  not  only  in  the  hands  held  the  propertjdischargedofthetrust. 

of  the  purchaser,  but   also   his  heirs  at  Roach  v.  Hudson,  8  Bush  (Ky.)  410. 


law,  and  to  his  vendee  taking  with  ac-  A  and  B  were  partners  in  posaeasion 
tual  or  constructive  notice  of  the  trust,  of  a  stock  range  on  public  land  and 
Tankard  i^.  Tankard,  84  N.  Car.  j36.        owners  of  stock.     A  died. 


I.  WlMT*  Frandnlant  lUaTepTeHiits-  weak  mind,  without  knowledge  of  busl- 

tloiuAra  Haterlftl. — A  sold  land  bound-  ness  and  illiterate.     C  with  B's  consent 

Ing  on  the  Ohio  river  to  B,  who  laid  it  became  A's  administrator  and  assumed 

"  '         '  <wn,and  the  tots  were  sold  at  to  wind  up  the  partnership  aifairs.     " 


auction.     At  the   sale    the   auctioneer  caused  the  stock  to   be  sold   to    D   for 

(tated  that  the  land  lying  upon  the  river  1 2.00a,  misrepresenting  to   the   probate 

was  for  the  twnefit  and  use  of  the  town,  court  that   a  sale   was   necessary,  and 

and  \  rect^nized  this  trust  by  his  acts,  then  induced  B  to  enter  the  land  and  to 

//r/i/,  that  If  A  did  hold  tiie   legal   title  sell  to  him  for  (500.  C  and  D  then  sold 

to  land  on  the  river,  he  held  it  as  trustee  land   and    stock   to  a    third    party  for 

for  the   benefit  of  the  town,   and    the  JiJ.^oo.      Held,   it    appearing  that   D 

grant  of  a  ferry  with  a  landing  place  on  participated  In   the   fraud,   tluit  equity 

this  land  to  the  trustees  of  the  town  was  would  charge  C  and  Das   trustees   for 

good.  Dover7'.Fo]t,9B.Mon.;Ky.)200.  the  amount  gained.     Griffith  w.  Godey, 

So  where  Z  bought  a  lot  of  M  by  ar-  113  U.  S.  89. 

tides,  took   possession,   and   made   im-  And  see  McNew  v.   Booth,   43    Mo. 

provements:  being  unable  to  make  the  189;  Crumley  v.  Webb,  44  Mo.  444. 

payments  he  sold  part   to   S  by  parol,  S.   An  agent  employed  by  his  prin- 

the  division  line   being  fixed   by  them,  cipat   to  purchase  land,  did  so,  taking 

M,  with   the   consent   of  Z,  made   the  title  to  himself     Subsequently,  on  suit 

deed  of  ttie  whole  to  S,  he  agreeing  to  against  him  being  threatened,  he  offered 

hold  the  other  part  in  trust  for   Z   and  a.    compromise,    which    by    fraudulent 

to  convey  to  him  on  being  refunded  the  misrepresentations  he  Induced  his  prin- 

purchase   money,  and   Z   continued  in  cipal    to     accept,    and    by    which    he 

possession  of  his  part,  and  on  tender  of  remained  in  possession  of  a  large  part 

the  purchase  money  S  refused   to  con-  of  the   property.     On   bill    afterwards 

vey,  it  was  Meld  that   he   held   in   trust  brought  by  the  principal,  the  agent  was 

for  Z,  and  would  be  compelled  to   con-  held  a  conalructive  trustee  for  the  prin- 

vey.     Seichrlst's  Appeal,  66  Pa.  St.  237.  cipal,  owing  to  the  fraud,  by  which  the 

A,  who  desired  to  convey  land  to  his  compromise   was  obtained.      Wellford 

wife,  conveyed   to   B,   induced  by   B's  v.  Chancellor,  j  Gratt.  (Va.)  39. 

oral  promise  to  convey  it  to   A's   wife  And  see  Matthews  v.  Bliss,  13  Pick, 

on  request  Held,  a  trust,  which  equity  (Mass.)  48;  Miller  v.  Welles,  13  Conn, 

would    enforce,     notwithstanding     the  31,  33. 

statute  of  frauds.     Fishbeck   v.   Groas,  "     ' 
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xn.  COKBTKUCTIVZ  TBTTflTB  OF  THE  Secohs  Club. — Constructive 
trusts  of  the  second  class  are  those  which  arise  from  constructive 
fraud.'  They  differ  from  those  previously  discussed,  in  that  the 
constructive  trustee  need  not  have  been  guilty  of  any  actual 
fraud,  but  the  fraud  is  presumed  by  equity  from  the  relations  of 
the  parties  or  the  circumstances  of  the  case.* 

1.  CoiutraotiTe  Tnuts  Ariains  from  the  AcqniiitioiL  of  Trait  Propeitj' 
l)y  a  Purohaser  with  Hotioe  w  a  Volnntear.^The  most  frequent 
illustration  of  this  class  of  constructive  trusts  is  where  prop- 
erty which  is  impressed  with  a  trust,  express  or  implied,  is 
conveyed  or  assigned  by  the  trustee  to  persons  with  notice, 
actual  or  constructive,  of  such  trust,'  or  to  any  person  whomso- 

1.  Sufra,  X.     See  title  Fraud.  &  R.  (Pa.)  49;;  Hood  -v.  Fahnestock,  1 

9.   1    Pomero/B   Eq.  Jur.  631.     See  Pa.  St.  470;  Wilklns  v.  Andereon,  11 

title  Fr  AU  D.  Pa.  St.  390;  VIele  v.  Blodgett,  49  Vt.  170. 

9.   I  Pomeroj'B  Eq.  Jur.  611;  Adair  llie  onljr  thing  to  be  Inquired  into  bj 

i>.  Sliaw,  I  Sch.  &  Let.  143, 36i;Mansell  a    court    of    equity    is    whether    tile 

T'.  Mansell,  1   P.  Wme.  678;  Leigh  v.  property  bound  hy  the  Iru»t  has  come 

Macaule;,  i    Y.  &  C.  360;  Pennell   v.  into  the  hands  of  persons    who  were 

Deffell,  4   De    G.  M.   &   G.   373,  388^  either  bound  to  execute  the  tnist  or  to 

Mayor   v.  Murraj,  7   De  G.  M.  &  G.  preserve  the  propertj"  for  the  persons 

497;  Ernest!'.  Croytdill,  ]   De.G.F.  &  entitled    to    it      .      .      .      Trusts    are 

J.  175;  Rolfe  V.  Gregory,  4  De  G.  J.  &S.  enforced,  not  only  against  thoee  persons 

576;  Smith  v.  Barnes,  L.  R.,  I   Eq.  6j;  who   rightfully   are   possessed    of    the 

" "                "             .     T.     -  g-   jj^,  /^  (^^gJ    property   as    trustees,   but     also 

'^      '  ....                     .             ^  ,„j(j  ^^ 

133;  lit   'rt  Hallitt's   EsUte,' t.  R,  13  the   trust,   with   no'tice'   of    the 

Ch.  D.  696;  Mechanics'  Bank  t.  Seton,  Redesdale,  C,  in  Adair  v.   Shaw,  i 

I  Pet.  (U.  S.)  399;  Russell  v.  Clark,  7  Sch.  &  Lef.  243,  26a. 
Craneh   (U.   S.)   69,  07;   Wormley  v.        It    is,   I    apprehend,    an    undoubted 

WormIey,8  Wheat.  (U.  S.)  421;  Oliver  principle  of  this  court  that  aa  between 

V.  Piatt,  3  How.  (U.  S.)  333;  Caldwell  cestui  que   trust   and   trustee,  and   ail 

Ti.CarrinEton,9Pet.86;  Jones  f.Shad-  parties    claiming     under    the     trustee 

dock,  41  Ala.  262;  Pindafi  v.  Trevor,  30  otherwise     than    by    purchase    for    a 

At^.  249;  Griffin  v.  Blanchar,  17  Gal.  valuable  consideration,  without  notice, 

70;  Price  f.  Reeves,  38  Cal.  457;  Scott  all  property  lielonglng  to  a  trust,  how- 

■V.   Umbarger,  41   Cal.   410;  Sharp   v.  ever  much  It  maybe  changed  or  altered 

Goodwin,  51  Cal.  319;  Boyd  u.Brinckin,  in   its   character,  and    all   the   fruit  of 

SS   Cal.  4J7;    Mercier   v.    Hemme,  50  such  property,  whether  in  its  original 

Cal.  606-  Welts  V.  Francis,  7  Colo.  396;  or  in  Its  altered  state,  continues  to  be 

Ward  V.  Splvey,  18  Fla.  847;  Planter's  subject   to    or    affected    bv  the    trust. 

Bank  v.  Prater,  64  Ga.  609;  Musham  v.  Pennell  v.  Deffe),  4  De.  G.'M.  &  J.  372, 

Musham,  87   III.   80;   McVey   v.   Mc-  3S8, 

Quality,  97  III.  93;  Ryan  i>.  Doyle,  31         BmI  Pnporty. — In   accordance  with 

Iowa  53i  Pugh  v.  Bell,  1  J.  I.  Marsh,  these  principles,  one  who,  by  a  blunder 

(Ky.)  398,  403;  LifKett  v.   wall,  2  A.  in    the    terms  of    a    deed,  obtains  the 

K.  Marsh.  (Ky.)  149;  Wright  v.  Dame,  legal  title  to  land,  with   full  knowledge 

32    Pick.   (Mass.)   55;   Winona   &   St.  of  the  fact  that  theequilablcownership 

Peter  R.  R.  Co.  t.  St.  Paul  &  Sioux  is   in  another,  will   hold  as  trustee  for 

City  R.  R.  Co.,  26  Minn.  179;  Smith  v.  the  latter,  and    a    grantee  with  notice 

Walser,  49  Mo,  350;  Eaton  v.  George,  from   the  legal  owner   will  be  afiected 

41  N.  H,  375;  Dey  u.  Dey,  26  N.  J.  Eq.  with  the  same  trust.     Smith  v.  Walser, 

iSj;  Murray  v.   Ballou,  i   Johns.  Ch.  49  Mo.  250. 
(N.  Y.)  56^^  Swinburne  ;■.  Swinburne,         So  if  a  person  enter  land   knowing  it 

~ "  -    .-  .      .  "-zea   previously  appropriated. 

'.  Lenoir,     i     Law  Rep.  (N. 

^erg.  Car.)  504. 
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Mercier  purchased  and  was  entitled     controversy,  and  filed  his  application  to 
I   interest   in  a     purchase  the  same  in  the  office  of  the 


rancho  from  Lewia.  Hemme,  knowing  company,  as  directed  by  the  circular, 
of  this  transaction,  subsequently  pur-  and  made  valuable  iniprovementa  there- 
chased  the  same  interest  from  Lewis,  on.  The  company,  without  notifying 
Hemme  subsequently  sold  to  Seaton,  the  defendant  thatthepriceof  the  landp 
who  was  a  bona-fidt  purchaser  for  had  been  fixed,  and  without  giving  him 
value,  without  notice.  Held,  that  Hem-  the  option  to  purchase,  sold  the  land  to 
me  was  a  constructive  trustee  for  Mer-  the  plaintitT,  who  took  with  notice  of 
cier,  and  having  sold  to  Seaton,  was  defendant's  equities.  Hrld,  in  an  action 
liable  for  the  damage  sustained.  Mer-  of  ejectment,  wherein  the  defendant 
cier  V.  Hemme,  50  Cal.  606.  filed  a  cross  complaint  setting  forth  the 

So  where  land  belonging  to  the  above  facts  and  praying  that  the  plain- 
United  States  is  duly  entered  and  paid  Uffbe  compelled  Co  convey  to  him,  that 
for  at  the  land  ofSce,  but  the  entry  is  the  offer  by  the  company  and  the  ac- 
wrongly  cancelled  by  the  land  officers,  ceptance  of'^it  by  the  defendant  created 
a  person  making  a  subsequent  entry  a  valid  contract,  and  that  the  plaintiff 
with  knowledge  of  the  first,  and  acquir-  took  the  legal  title  impressed  with  a 
ing  the  legal  title  to  the  land,  will  be  trust  in  favor  of  the  defendant,  and 
held  as  trustee  for  the  first  occupant,  should  be  compelled  to  convey  the  same 
Forbes  v.  Hall,  34  III.  159.  to  him.     Boyd  v.  Brinekln,  55  Cal.  427. 

So  the  assignee  of   a   title  bond,  who  And  equity  will  charge  land  paid  for 

is   notified  at  the   time   the  transfer  is  in  part  with  money  known  to  have  been 

made,  that  one  of   the   tracts   of  land  stolen  from  a  bank,  with  a  trust  in  favoc 

embraced  In  the   bond  has  been  previ-  of  the  bank,  for  the   amount  so    used. 

ously  sold   to  another,  and   who  after-  Bank  v.  Barry,  125  Mass.  10. 

wards   takes  lo   himself  a  conveyance  Partition  D««d. — And  where  the  in- 

for  the  entire  tract,  will  be  keld'm  equity  terest  of  a  tenant  in  common  Is  impresa- 

a  trustee  of  the  legal  title  for  Ihe  bene-  ed  with  a  trust  upon  partition  made,  the 

fit  of  the   prior  purchaser.     Dickinson  part  so  set  ofiT  in  severalty  to  such  ten- 

V.  Any,  25  Ala.  424.  ant  in  common   will   be  subject  to  the 

A  sold   a  tract  of  land  to  B,  taking  trust.     Breit  v.  Yeaton,  tot  III.  i\i. 

part   of   the   purchase   money   in  cash  But  where  the   transaction   was  free 

and  notes  for  Ihe  rest,  and  giving  to  B  from  any  fraud,  and   there   is   no  con- 

a  title  bond  for  a  conveyance  on  pay-  fidential  relation,  no  trust  will  be  raised. 

meot   of   the   notes.     B  sold   to  C  and  Jordan  i'.Moore(MisB.),3  So.Rep.  737, 

assigned  the  f>ond,  C  sold  and  assigned  PerMU&l  Froparty. — The  same  prln- 

to  D,  who  entered  into  the   possession  ciples   apply   in   the  case   of  personal 

of  the  land  and  continued  In  possession  property.      Accordingly,    a   purchaser 

till  his  death.     The  year  fallowing  D's  from  the  husband  of  a  promissory  note 

widow   paid  to   A   the   amount  of  the  belonging  to  the  wife's  separate   estate, 

notes  and  procured  from  A  a  deed  to  B,  with  notice  express  or  Implied  of  the 

who  quit-claimed  to  her  without  con-  wife's   equitable  rights,  will  be  held  a 

sideration.     She    afterwards,   for    less  trustee   for  her  benefit,      Smyth  -o.  Oli- 

than  the  land  was  worth,  quit -claimed  ver,  31  Ala.  39. 

it  to  E.     D's  heirs  at  law   brought   suit  So    a    person    lending  money   to   a 

against  E  to  recover   the  land.     It  ap-  trustee  on  a  pledge  of  trust   stocks  and 

peared  that   E   had   knowledge  of  D's  selling  the  stocks   for  payment  of  the 

occupancy  during  his  lifetime.     Held,  loan,  will  t>e   compelled  to  account  for 

that  the  land  should  be  charged  In  E's  them,  if  he  have  actual  or  constructive 

hands  with  a  trust  in  favor  of  D's  heirs,  nodce  that  the  trustee  was   abusing  his 

subject  to  (he  rights  of  D's  widow,  by  trust  and  applying  the  money   lent  to 

will  or  otherwise,  which  passed  by  her  his  own  purposes.      Duncan  v.  Jaudon, 

deed   to   E.     McVey  v.  McQuality,  97  15  Wall.  (U.  S.)  165, 

III.  93-                         '  So  if  a  debtor  deposits    in  the  hands 

TheCentral   Pacific  Railroad  Com-  of  his  surety  a  note  on  a  third  person,  as 

pany  issued  and  distributed  a  circular  an   indemnity  against  liability,  and  the 

mviling   people   to   settle   and  to  make  surety   transfers   such  note  to   another 

improvements  on  its  lands,  and  promis-  person  who  is  cognizant  of  the   trust, 

ing  those  that   should   do  so  that  they  the  latter  becomes   a  trustee,  by  irapll- 

should  be  preferred  as  purchasers  when  cation  of  law,   for   the   benefit   of  the 

the    lands    should    be   offered  for  sale,  creditor  as  to  the  sums  collected  on  the 

The  defendant  settled  upon  Ihe  land  in  note,     Martin  v.  Bank,  31  Ala.  1 15, 
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ever  without  consideration,"  or  has  come  into  the  hands  of  the 
heir,  devisee  or  legatee  of  such  trustee.*  In  such  cases  the 
holder  of  the  property  shall  hold  it  impressed  with  the  original 
trust,^  and  the  cestui  que  trust  may  follow  it,  as  long  as  it  can  be 

And  whereabill  single,  not  rendered  a  sale   under  the  firet  mortgage,  equitj 

negotiable  by  endorsement.  !»  given  bj'  will  treat   the   voluntary   purch!Mer  as 

the   payee    to  an  agent  for  c<^lection,  trustee  of  the  mortgagor   and  subject 

and  he'sells  it  Tor  a  fair  consideration  the  title  in  his  hands  to  the  rights  of'^the 

to  a   third  person,   and   he   to  another  Bccond  mortgagee.     Shinn  v.  Shinn,  15 

who  6UCS   thereon   in   the  name   of  the  III.  App.  141. 

pavee  to  his  use.  a  court  of  equity  will  Notes  were  given  for  the  purchase 
hold  him  as  trustee  for  the  payee  and  money  of  land,  oneof  which  was  trans- 
compel  hira  to  account  for  the  proceeds  ferred  bj  the  holder  to  a  third  person 
of  the  judgment.     May    v.  Nabors,  6  as  collateral  security  for  a  debt.     Alter 

But  wher«  there  is  authority  to  third 

parties  to  transfer  stock,  expressing  on  _ 

itsface  that   it  is   given    for  full   con-  vendor's  lien  upon  both  notes.     Under 

sideration,  but  the   stock   Is    Impressed  a  decree  of  foreclosure   the   1 

with  a  secret   tnwt,  If  the  trustee  trans-  bought  in  by  the  heirs  of  the   decedent 

lers  such   stock,   the   transferee   is  not     "    '  -  '  ■       ■■ 

to   be  held  a   trustee  unless  knowledge 

of  the  trust  is  brought  home   to   him.  one  nc 

Foster  :■.  Ambler  (fTa.),  5  So,  Rep.  363.  land. 

And  see  title  Notice.  372. 

t.  Tranifei  of  Tnut  Prop«rtr  with-  And   see  Mansell   v.   Manscll,  3   P. 

out     Conilderatlon.— In     Williams     v.  Wms.    681;    Anderson    v.    Nesbitt,    3 

Vreeland,  ig   N.J.    Eq.  417,   Vreeland  Rawle   (Pa.)  114;    Hassey  ».  Wllke,  55 

had  obtained   a  t>equest  by   fraud   and  Cal.  515;  Mallash   v.    Mallagh   (Cat.), 

consequently   held  it   in  trust  for  Will-  19  Pac.  Rep.  156. 

lams,  the  party  defrauded.     He  assign-  3.  See  cases  cited  in  preceding  notes, 

ed  the  legacy  for  a  nominal   considera-  3  Pomeroy's  Eq.  Jur.  6ji. 

tion  to  one  of  his  children   on   certain  When  a  mortgagor  is  in  possession  of 

express  trusts.      The  assignee  was  held  lands  under  an  agreement  with  the  pur- 

to  be  a  trustee  of  the   property  for   the  chaser  at  the  foreclosure  that  he  should 

original  cestui  que  iruil.  have  time  to   pay  the   debt,   and  upon 

Ho   where  a  purchaser  of  land  died  payment  that  there  should  be  a   recon- 

without  completing  his   payments,  and  veyance  to  him,  upon  his  death  there  Is 

■flerwards  the  vendor  resold  one-half  of  a  resulting  trust  for   the  t>enelit   of  the 

the  lot  to  the  widow  of  the  original  pur'  heirs    of   the     mortgagor.      Gaines  ti. 

chaser  at  a  price  much  less  than  its  val-  Saunders  (Ark.),  7  S.  W.  Rep,  joii. 

ue.  and   she,  on   payment,   obtained  a  When  a  person  named  in   a   will   as 

conveyance,    ield,   that   she    took   the  trustee  dies  before  the  testator,  the  title 

legal  tilie  in   trust  for   the  heirs   of  her  to  the  lands  embraced  in  the   trust  de- 

hust>and.      Musham  v.  Musham,  S7  lit.  scends  to  the  heir  at  law  charged  with 

80.  the  trust.     WoodniflT  v.  Woodruff  (N. 

So  if  a  person  has  himself  appointed  J.),  16  All.  Rep.  4. 

administrator  of  an   estate,  and   at   a  And  see  Smith  i'.  Ramsav,    i    Gllm. 

sale  of  the   property  of  the  estate  pur-  (111.)    373;    Pritchard    v,    ft'allace,    4 

chases  the  same  through  a  third  person  Sneed  (Tenn,)  40J;  s.  c,  70  Am.  Dec. 

who  pays  no  money,  and  agrees  to  hold  3^4;  Goldsberry  v.  Gentry,  93  Ind.  103; 

Uie   title   for   the    administrator,    such  Coleman  v.  Eastman,  5  Paige   (N.  Y.) 

third  person  and  all  who  purchase  from  561;  Statesville  Bank  t-.  Simon  ton,   86 

him  with  notice,  hold   the   property   in  N.  Car.    187;  Tankard  r.  Tankard,   84 

trust  for  the  Itelrs.     Scott  !>.  Umbarger,  N.   Car.   2S6;  McKihney  v.   Bums,  31 

41  Cal.  410.  Ga.  3t|5, 

And  where  a  mortKagor.  for  the  pur-  I.  See  cases  cited  in  preceding  notea. 

pose  offraudulently  defeating  the  rights  See  also  title  Notice.  And  see  Rolfe  r. 

of  a  second  mortgagee,  furnished  the  Gregory,  4De  G.  J.  &  S.  563;  Price  f. 

fundsfor  the  purchase  of  the  property  al  Reeves,  38  Cal.  457, 
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identified,  until  it  comes  into  the  hands  of  a  bona-fide  holder  for 
value  and  without  notice,'  when  the  trust  will  be  transferred  to 
the  fund  in  the  hands  of  the  trustee*  Where,  however,  the  prop- 
erty is  money,  and  the  trustee  has  paid  it,  as  his  own,  for  an 
antecedent  debt,  to  one  who  receives  it  bona-fide  as  a  general 
payment,  and  not  as  a  special  fund,  the  money  becomes  free  from 
the  trust* 

2.  ConftrootiTe  Tmiti  Aiiiiiig  from  tbe  Wrongital  Aoqnititloii  «f 
Tnut  Frt^wrt;  by  a  Tnutee  or  Other  Fidnoiary. — In  all  cases 
where  a  person  clothed  with  a  fiduciary  character  takes  advantage 
of  the  relation,  and  thereby  acquires  the  title  to  the  property,  he 
is  construed  to  hold  it  in  trust  for  the  original  beneficiary,*  as 

1.  Pnreliua  for  ValnaUa  Ooaiidaa-  court  field  that  no  constructive  trust 
Hon  utd  mutont  Kotle*. — A  purchaser 
of  trust  property  for  a.  valuable  consid- 
eration and  without  notice  takes  it  dis-  or  an  antecedent  debt  to  one  without 
charged  of  the  trust.  Griffin  xi.  Blancbar,  notice  no  trust  can  be  established. 
i;  Cal.  70.  This  case  was  followed  in  Stephen  v. 
K  grantee  will  not  be  declared  a  The  Board  of  Education,  79  N.  Y.  i8i, 
trustee  to  hold  the  land  for  a  party  who  where  A  had  borrowed  money  from  B 
has  lieen  defrauded  bj  the  conveyance,  on  a  forged  mortgage,  which  he  used 
unless  he  was  a  party  to  the  fraud,  in  paying  a  debt  to  one  who  had  no 
Beach  -o.  Dyer,  93  111.  29^;  Newton  v.  knowledge  of  the  fraudulent  transac- 
Newton,  L.  R.,  6  Eq.  135;  Dotterer  v.  tion,  A  bill  was  brought  against  the 
Pike,  60  Ga.  29;  Mercier  v.  Heinme,  latter  to  have  him  declared  a  trustee, 
JO  Cal.  606;  Clarke  t'.  Hackethome,  3  but  it  was  held  that  he  took  discharged 
Yeates  (Pa.)  269,    Reed   v.   Dickey,   i  of  the  trust. 

Watts  (Pa.)  459;  Viele  r.  Blodgett,  49  See  also  Burnett  v.  Gustafson,  ■;4 
Vl  176;  Hubbard  r.  Burrell,  41  Wis.  Iowa  86,  s.  c,  37  Am.  Rep.  190.  In 
365;  Foster  v.  Ambler  (Fla.),  5  So.  that  case  the  owner  of  certain  cattle 
Rep.  263;  Shiveley  v.  Parker,  9  Oreg.  covered  by  a  mortgage,  shipped  them 
500;  Eaton  f.  George,  4]  N.  11.375.  out  of  the  State  and  sold  them,  apply- 
But  in  order  to  take  the  property  dis-  ing  the  proceeds  to  paying  a  note  which 
charged  of  the  truet  the  purchaser  must  he  owed  (o  a  bank  in  another  county 
be  ignorant  of  it,  not  only  at  the  time  of  the  State.  The  cashier  of  the  bank 
of  the  purchase,  but  also  when  he  pays  to  whom  payment  was  made  supposed 
his  money  and  takes  his  deed.  Scott  v.  that  the  money  was  the  proceeds  of  the 
Umbarger,  41  Cal.  410.  Although  it  sale  of  cattle,'but  had  no  actual  knowl- 
appears  that  the  burden  is  on  the  party  edge  of  the  facts  of  the  mortgage  which 
asserting  the  trust  to  clearly  show  no-  was  not  recorded  in  that  county.  Held, 
tice  on  the  part  of  the  parly  to  be  that  the  l>ank  could  not  be  compelled 
charged.  Wilkins  v.  Anderson,  1 1  Pa.  to  account  for  the  amount  to  the  holder 
81.390.  of  the  mortgage. 

Although  the  records  may  not  show  Compare   Foster   t.   Ambler,   5   So. 

the  trust,  if  tliey  are   sufficient   to   put  Rep.  263,  where  Maxwell,  C.J.,says 

the  purcliaser  on  inquiry  he  takes   sub-  (p.  173)  that   an   antecedent  Indebted- 

ject  to  the  trust.     Hassey  v.  Wllke,   55  ness  is  not  a  sufficient  consideration  to 

Cal.  535,  enable  the  purchaser  to  take  discharged 

3.  See  jB/ra,XI.,i, and  notes;  Hub-  of  the  trust. 

bard  v.  Burrell,   41  Wis.  365;    Mercier  4.  j  Pomeroy's  Eq.  Jur.  617;   i  Perry 

V.  Hemme,  50  Cal.  606;  Foster  v.  Am-  on  Tr.  {ird  ed.)  135,   et  leq.;   Heath  c. 

bier  (Fla.),  5  So.  Rep.  163.  Crealock,  L.  R.,  iS  Eq.  sij;  Buckley  v. 

a.  Justh  -6.  Bank  of  Commonwealth.  Welford,  1  CI.  &  Fin.  102^  Mumma   v. 

56N.V.478.     Here  trust   funds   were  Potomac  R.  Co.,   8  Pet.   (U.   S.)  181; 

Eaid  to  the  defendant,  the  consideration  Kellev  v.  Greenleaf,  3  Story  (U.  S.)  93; 

elng  an  antecedent  debt.     The   trans-  Koehler  v.  Transportation  Co..  1  Black 

feree,  however,   had  no   notice  of  the  (U.  S.)  715;  Taliaferro  v.  Taliaferro,  6 

tru"!  and  took  the  {wTiAboua-fide.    The  Ala.  404;  Pindall  v.   Trevor,   30   Ark. 
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long  as  the  original  property  can  be  identified.' 

(i)  Persons  to  Whom  the  Rule  Extends.— The  rule  ex- 
tends to  trustees  *  attorneys,'  administrators,  executors  and  guard- 
ians, * 


2Vi\     Dyer    v.     Jacoway,      41     Ark. 
186;   Wells  TJ.  Robineon,    13   Cal.   133; 

Scott  V.  Umbarger,  41  Cal.  410;   Guer- 
rero V.  Ballerino,  48  Cal.  118;  Tracj  v. 
Colby,  55  Cal.  67;  Church   v.  Sterling, 
-'   '*-iin.   388;  Chastain   v.   Smith,  30     !/ 
;  Follansbe  v.  Kilbreth,   17  III,     in 


Colby,  ' 
16  Conl 


below  its  real  value,  Is  always  consid- 
ered BB  doing  It  for  the  use  and  benefit 
of  hie  ctsiHi  que  Iraal.  Fulton  v. 
Whitney,  5  Hun  (N.  Y,)  l6. 

So  a  truatee  cannot  buy  either  direct- 
ly or  indirectly,  property  held  by  him 
■      "      ■     and    if   he    exchange    trust 


513;  CookBon    V.   Richardson,    6g  III.  property  and  takes   title  thereto   in  his 

"137;  Stewart  f.  Duffy,  [  16  111.  47;  Va-  own  name,  such  property  will   be  con- 

lette  V.  Tedeus  (III.),  14  N.    East   Rep.  sidered  trust  property  to  the  extent  of 

53;  Goldsberry  v.  Gentry,  93  Ind.  193;  the  trust   property  exchanged  therefor. 

Reickhofft/.Brecht,5t  Iowa633;  Storm  Blauvelt  v.   Ackerman,   10   N,    I.   Eq. 

Lake   Bank  v.  Mo.  Vat.   Life  Ins.  Co.,  141 

66  Iowa  617;  Rose  v.  Hayden,  65  Kan.  S.  Attomty  and  Ollant. — Savery    r. 

106;  Keith (/.Kellum    (Kan.).   35   Fed.  King,  5  H.  L.  Gas.  617;  Jortin  v.  S.  E. 

Rep.243;Bryanii.McNaughton(Kan.),  Ry.  Co.,  4  De  G.   M.  &  G,  370;   Hesse 

-' **    :.  Rep.  57;  Oldhams  v.  Jones,   5  !•.  Briant,  6  De  G.  M.&  J.623;  Cameron 


B.  Mon.  (Ky.')  458;  Risk  v.  Risk  (Ky.), 
9  S.  W.  Rep.  713;  Price  u.  Thompson, 
*    "      -  -      "  •.  Dwelley,  45  Me 

)   Mass.   380. 


84  Kj.  319;  B 
Wales  V.  New 


■t:.  Lewis,  56  Misi 

In  order  to  rebut  the  presumption  of 
a  trust  the  attorney  must  show  that  he 
has  done  as  much  to  protect  his  client's 
interests  as  he  would  have  done  in  the 
case  of  a  client  dealing  with  a  stranger. 
Cases  cited  lufra. 

The  rule  is  applied  with  especial 
strictness  where  the  client  is  illiterate. 
Cookson  V.  Richardson,  69  III.  137. 

Accordingly  an  attorney  employed  to 
foreclose  a   mortgage,  who   purchases 
the  property   at   a   sale,  is    . 
Reickhoif  II.  Bi  _ 

Y.  386;  Bennett  f.  Austin,  81  N.  Y.  So  of  an  attorney  purchasing  at  1 
ground  rent  sale.  Barrett  v.  Bamber, 
81  Pa.  St.  247. 

See  Coleman  v.  Eastman,  5  Paige 
(N^Y.)  561;  Buckley  v.  Wilford,  2  CI. 


R.  R.  Co.  V.  Mellen,  44  Mich. 
Kingv.  Remington  (Minn.),  29  N.  W. 
Rep.  352;  Kennedy  v.  Keating,  34  Mo. 
23;  Blauvelt  *.  Ackerman,  lo  N.  J.  Eq. 
141;  LeGendre  11.  Byrnes  (N.  J.),  14 
Atl.  Rep.  621;  Coleman  v.  Eastman,  5 
Paige  (N.Y.)  561;  Bliss  v.   Matteson, 


Rep.  640;  Saffbrd  v.  Hynds,   39   Barb. 

(N.  Y.)  635;  B  ,  N.  Y.  &  E.  R.  R.  Co. 
V.  Sampson,  47  Barb.  (N.  Y.)  333;  Ful- 
ton V.  Whilney,  5  Hun  (N.  Y.)  16;  At- 
kins p.  Withers,  94N.  Car.  561;  New- 


t  Fin.  I 


;.  Taylc 


■,l'2^hic 


St.  399;  Barrett    Trusts  (3rd   ed.),  (, 


Flenniken  (S.  Car.),  7  S..E.  Rep.  S97;  5  Sawy.  (U.  S.) 

Miller  V.  Birdsong,    7   Baxt.   (Tenn.)  35  N.  Y.  388;  Berrien 

S3i;    Treadwell   v.   McKeon,   7   Baxt.  Ch.   (N.  "V.)  428; 

ji;    Broyles   v.   Nowiin,    59  Johns.   Ch.   (N.   Y, 


Tenn.  191;  Smith  v.  Boquet,  37  Tex. 
507;  Whitwell  V.  Warner,  20  Vt.  425; 
State  V.  Rusk,  11  Wis.  213. 

1.  Mills  I'.  Post,  76  Mo.  436;  Bank  v. 
Gray,  13  Lea   (Tenn.)  459. 

3.  TraatM.— Heatli  v.  Crealoch,  L. 
R.,  18  Eq.  315;  Smith  V.  Frost,  70  N. 
Y.  65;  Rabb  V.  Flenniken  (S.  Car.). 
7  S.  E.  Rep.  597. 

A  trustee  who  buys  in  property 
under  an  encumbrance  prior  to  that 
held  by  him   as  trustee,  and  at  a  price 


Carrol. 

Lane,  1   Hoff- 

Howell   t:  Baker,  4 

Nesbltt   T. 


Lock  man, 

Cramer, 

Ellis,  5  Den.  (N.  Y.)  643 f  Harper  1: 
Perry.  28  Iowa  60;  Hess  v.  Vass,  52  111. 
481;  Trotter  v.  Smith,  59  111.  344; 
McDowell  I'.  Milroy,  69  III.  500;  Wade 
V.  Pettibone,  11  Ohio  60. 

4.  AdmlnlitratoTi,  Exacutori  and. 
Onatdlana.— Holden  v.  N.  Y.  &  E. 
Bank,  72  N.  Y.  286. 

So  the  acts  of  one  who,  without  ad- 
ministering on  the  estate. 
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manageinent,  are   to  be   treated   as  the  i49;Cookson  «.  RJchardeon,  69  lil.  137; 

acts  of  a  duly  constituted  admlnktrator,  Follansbe     i'.    Kilbreth.    17     111.    5Z1; 

and  where  the  acta  of  the  latter  raise  a  Stewart  v.  Duffy,  116  111.  47;  Wells  v. 

constructive  trust  the  acts  of  the  former  RobinBon,    13    Cal.    133;   Chastain    t: 

have   the  same   effect.     Risic   v.   Risk  Smith,  30  Ga.  96;  Church  v.  Sterling, 

(KjO,  9  S.  W.  Rep.  711.  16  Conn.  388;  Brown  v.   Dwelley,  i^f. 

ffa  person  procures  himself  to  be  ap-  Me.  52;  Sanbrd  v.  Hynds.  39  Barb.  (N. 

pointed     administrator  of    an    cetate,  Y.)  625;  Smitii  v.  Boquet,  27  Tex,  507; 

and  at  a  sale  of  the   property  of  the  ea-  Oldhams   v.  Jones,  5   B.   Mon.    {Ky.) 

tale  purchases  the  same  through  a  third  45S;  Kleunder  v.  Fenske,  53  Wis.  1 18; 

person,    who     pays     no    money,    and  Rose  v.  Hayden,  35  Kan.  106;  Keith  v. 

agrees  to  hold  the  title  for  the  adminia-  Kellam  (Kan.),  35  Fed.  Rep.  143. 

trator,  the  sale  is  a  fraud  on  the  iieirs,  -  A   party   wilt   not   be    permitted   to 

and  such  third  person,  and  all  who  buy  purchase  properly  and   hold  il  for  his 

from  him  with  notice,  hold  the  property  own   benefit,  when   he   has   a  duty  to 

'in   trust   for   the  heirs.     Scott   ».  Um-  perform   In   relation   thereto   which   is 

barger,  41  Cal.  410;  Guerrero  !■,  Balier-  inconsistent   with    his   character   as    a 

Ino,  48  Cal.  118.  purchaser  on  his  own  account.     King  v. 

Where   an     administrator     invested  Remington    (Minn.),   29   N.    W,   Rep. 

funds  of  the  estate   in  improving  his  352. 

wife's  land,  with  her  consent  and  A,  being  aware  that  B  wished  to 
connivance,  ieW,  that  equity  would  obtain  shares  in  a  certain  company, 
not  EuSer  the  property  to  be  represented  to  B  that  he,  A.  could  pro- 
aliened,  but  would  hold  it  for  appiica-  cure  a  cerUin  number  of  shares  al  £3 
tion  to  the  claims  of  creditors,  distribu-  a  share,  B  agreed  to  purchase  at  that 
tees  or  sureties  of  the  administrator,  if,  price,  and  the  shares  were  thereupon 
on  his  final  settlement,  he  appeared  to  transferred  in  part  to  him  and  in  part  to 
be  In  default.  Dyer  v.  Jacoway,  42  his  nominees,  and  he  paid  A  £3  a  share. 
Ark.  1S6.  He  aflierwards  discovered  that   A  was 

And  where  a  widow,  before  appoint-  in  fact  the  owner  of  the  shares,  having 

ment  of  any  administrator,  took   and  just  bought  them  for  £2  a  share.     Held, 

used  assets  of  tlie  estate   in   partially  that  on  the  facts  A  was  agent  for  B;  and 

paying    for    land    purchased    by    her,  A  ordered  to  pay  back  to  B  the  dilfer- 

giving  her  note  for  the  remainder  with  ence  between  the  prices  of  the  shares. 

surety,  who  afterwards  paid  it,  taking  Kimber  -u.  Barber,  L.  R.,  S  Ch,  56. 

from   the   widow   a  title   bond   of  the  An  i^ent  who,  for  a  certain  remu- 

vcndor,  who   also   executed   to   him   a  neration,  undertook  to  collect  the  rents 

deed,   held,   tliat   the    surety  held    the  and  exercise  control  over  the  property 

land   in   trust   for    the    benefit  of   the  of  his  principal  while   the  latter   was 

creditors     and      distributees      of     the  absent  and  relied  entirely  on  his  discre- 

decedent,  subject  to  the  prior  lien  in  his  tion,  judgment  and   integritv,  had   no 

own  favor  to  the  eitent  of  the  sum  paid  right  to  interfere  with  the  tStle  to  the 

by  him,  which  might  t>e  set  off  by  rents  property,  or  place  himself  in  an  attitude 

of  the  land  accruing  afler  his  deed,  he  to  of  antagonism   to  the  Interests  of  his 

be  liable  for  any  excess  thereof  over  the  principal.     By  purchasing  the  property 

sum.      Miller    v.   Birdsong,   7    Baxter  under    such    circumstances,   he    made 

(Tenn.)  531.  himself  liable  as  a  trustee  in   relation 

So  of  a  guardian.     Broyles  v.  Now-  thereto,  for  the  benefit  of  his  principal. 

Hn,  59  Tenn,  191.  Crumley   -v.   Webb,  44    Mo.    444;   Le 

But  where  a  guardian,  being  Indebted  Gendre  v.  Byrnes  (N.  J.),  14  Alt,  Rep. 

to  his  ward,  purchased  land  with  his  611. 

own  tiinds,  declaring  that  it  was  for  tlie  So   a   land   agent   employed   by   his 

ward,  whom   he   put  in    possession  but  principal  to  negotiate  in  regard  to  the 

took   a  deed   in   his   own   name,  held,  purchase  of  certain  land,  purchased  the 

that  no  trust  resulted  to  the  benefit  of  property  for  himself  and  partner  with 

the  ward.  In  the  absence  of  proof  that  his  own   monev,  and   took  title  in  the 

the  land  was  taken  in  satisfaction  of  the  name  of  his  partner.      Held,  that  (he 

debt    Taliaferro  v.  Taliaferro,  6  Ala.  purchase  money  furnished  by  the  agent 

404.  was  a  loan  only,  and  the  agent  and  his. 

1.  AgMit. — Pindall  V.  Trevor,  30  Ark.  partner  may  hold  the  title  as  security 
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directors*  and  promoters*  of  corporations,  and  to  all  others  in  a 
fiduciary  relation.' 

for  the   money  advanced,  but   cannot  legal  title  Eo  the  corporate  property  nor 

hold  adversely  to  the  principal,  merely  that  of  the  stock.   Directors  are  clothed 

because  she  has  not  advanced  the  pur-  with  a  double  character,  that  of  trustees 

chase    money,  when,  at    the    time    of  and  that  of  agents.     It  is  of  the  utmost 

employing  the  agent,  the  amount  could  importance  to  discriminate  exactly  be- 

nol  be  known,  and  when  no  statement  tween   these   two  characters  and  deter- 

of  the  purchase  money  or  the  expenses  mine  accurately    for  whom,  over  what 

therefor    has    been   made.      Bryan    v.  subject-matter  and  to  what  extent  they 

McNaughton    (Kan.),    i6     Pac.    Rep.  are  trustees;  for  upon  this  trust  relation 

57.  primarily  depend  the  equitable  remedies 

And  an  agent  for  the  collection  of  which  may  be  obtained  against  them  by 

successive   mortgaKcs  who   acquires   a  the  corporation  or  by  the  stockholders, 

title  under  a  foreclosure  of  one  of  the  while  from  their  function  of  a{(ency  is 

«arlier  of  them,   liolds   this  as  a  con-  derived  their  power  to  act  for  the  cor- 

structive  trustee  for  the  later  mortgi^es.  poration.       Pom.    Eq.    Juris.,   vol.    3,' 

Rees  V.  Wallace.  113  111.  589.  J  1089;  Great   Luxembourg  Ry.  Co.  i'. 

Bnabuil  H  leant  tor  Wlft.— Where  Magnay,  is,  Beav.  586,  . 

the  title  was  taken   by  the  husband  un-  Althougfi  directors  undoubtedly  stand 

der  a  mere  oral  agreement  to  hold  it  for  in   the   position   of  agents   and  cannot 

his  wife,  the  trust  is  nevertheless  valid,  bind  their  companies  beyond  the  limits 

Goldsberry  v.  Gentry,  91  Ind.  193;  Bri-  of  their  authority,  they  also  stand,  in 

son  V.  Brison  (Cal.),    17  Pac.  Rep.  689;  some  degree,  in  the  position  of  trustees. 

Newton  t.  Taylor,  32  Ohio  St.  399.  There  is  no  inconsistency  in  this  double 

And  where  a  husband,  acting  as  the  view  of  the  position  of  directors.  They 

agent  of  his  wife,  takes  in  his  own  name,  are  agents  and  cannot  bind  their  com- 

without  her  knowledge,  a  deed  of  prop-  pantes  beyond  their  powers.     They  are 

erty  intended  to  have  been  conveyed  to  trustees  and  are  entitled  to  be  indemni- 

her  in  compromise  of  a  claim  due  to  an  fied  for  the  expenses  incurred  by  them 

«Btate  upon  which  she  is  administratrix,  within   the   limits  of  their   trust.     Ex 

he   will   in   equity  be  held  a  trustee  for  farte  Chippendale,  4   De  G.  M.  &  G. 

the  parties   interested   in   the  property.  19,  52;  Kellev  v.  Greenleaf.  1  Story  (U. 

Wales  T>.Newbould,9Mich.  45;  Rupp's  S.)  93;  Hun' u.  Cary,  8i    N.  Y.  6s,  70. 

Appeal,  looPa,, St.  531.  Accordingly,  where  C  had  been  ap- 

Vhwre  Agent  Is  Hot  Trnatw. — The  pointed  agent  or  commissioner  of  con- 
agent  of  a  devisee  of  certain  real  estate  struclion  to  secure  the  right  of  way  for 
in  which  there  was  a  reversion  subject  a  railroad  company  and  takes  title  in  the 
to  sale  in  case  of  devisee's  death  with-  name  of  L,  a  director  of  the  company, 
out  issue,  purchased  the  reversion  at  a  it  was  held  that  the  elfecl  of  the  con- 
public  sale  by  the  testator's  executor,  veyances  to  L  was  to  create  a  valid 
with  his  own  funds.  Held,  that  the  trust  in  favor  of  the  company  resulting 
agent  was  not  trustee  of  the  reversion  by  implication  of  law,  in  relation  to  the 
for  his  principal,  there  being  no  agree-  lands  described  in  those  deeds.  Buf- 
ment  to  that  effect.  Kennedy  o.  Keat-  falo,  N.  Y.  &  Erie  R,  R.  Co.  v.  Lamp- 
ing, 34  Mo.  15.  son,  47  Barb.  (N.  Y.)S33. 

1.  IHreat«no[CorpOTatlonB.-T  Story's  The  officers  and  directors  of  a  cor- 
Eq.  Jur.  (13th  ed.)  231,  note.  Great  porate  body  are  trustees  of  the  stock- 
Luxembourg  Ry.  Co.  V.  Magnay,  25  holders,  and  in  securing  to  themselves 
Beav.  586;  Nant-y-Glo&  Blaina  Iron  an  advantage  not  common  to  all  the 
Works  Co.  V.  Grave,  L.  R.,  u  Ch.  D.  stockholders,  they  commit  a  plain 
738;  Mumma  v  Potomac  R.  Co.,  8  breach  of  duty.  Koehler  v.  Black  River 
Peters  {U.  S.)  181;  Dodge  v.  WooUey,  Iron  Co.,  2  Black  (U.  S.)  7151  Bliss  v. 
181  How.(U.  S.J  331;  Mich.  Ry.Co.ip.  Matteson,  45  N.  Y,  22. 
Mellen.  44  Mich.  321.  9.  Fromoteri  of  Oompanlu. — Baetiall 
While  the  officers  and  directorsof  a  v.  Carlton,  6  Ch.  Div.  372;  New  Som- 
corporation  are  constantly  spoken  of  as  brero  Co,  -v.  Erlanger,  5  Ch.  Div.  731 
trustees,  they  are  nol,  however,  true  s.  c^  3  App.  Cas.  1218. 
trustees  with  the  corporation  or  the  S.  The  rule  that  a  trustee'  cannot 
stockholders  as  their  true  cestuh  que  purchase  at  a  public  sale  where  the 
Jruat,  since  they  hold  neither  the  trust  estate  is  Interested  in  having  the 
76 
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IMPLIED  TRUSTS. 


.  .  .  1  by 

A    county     survejror    and    abstract  public  auction   la  a  person   who  afler- 

maker,  employed  to  extunine  and  pro-  wards,  in  purEuanceofaBecretarronge- 

cure  the  title  of  atractof land,  occupies  ment  made  with  him   before  the   sale, 

Buch   a  fiduciary   relation  towards  his  reconveys  them  to  him,  he  will  be  held 


4  N.  East  R 


Valette   v    Tedeus    (111.),  in  equity  to  account  to  the  other  part- 

L  Rep.  ji.  ner    as   if   no    Bale    had    l>een    made. 

So  a  bank  comptroller   holds   the  bc-  although   such  partner  was   present  at 

curitles  deposited   with   Hm   under  the  the  sale  and  made  a  bid   for  the   asset* 

banking  laws  as  trustee   for   the   banks  himself.    Jones   v.   Dexter,   tjo   Masb.. 

and   bill   holders.     State   v.   Rusk,   21  380;    Wyman    r.     Hooper,     a     Gray 

Wis.  212.                                       '  (Mass.)  141. 

But  the  relation  t>etween  a  man  and  On  the  same  principle  when  the 
the  woman  he  is  engaged  to  marry  is  interest  of  the  plaintllT  in  real  estate 
not  such  a  fiduciary  relation.  Atkins  was  sold  on  execution,  and  the  time  for 
"v.  Wither*,  94  N,  Car.  581.  redeniption  by  him  had  expired  before- 
One  who,  without  authority,  as-  he  learned  of  the  sale,  and  in  order  to 
sumes  the  management  of  property  in  enable  his  mother  to  redeem  for  his 
which  olhera  are  beneficially  interested,  benefit,  and  upon  her  oral  promise  to- 
becomes  in  equity  a  trustee,  by  con-  convey  to  him  upon  being  paid  certain 
struction,  for  their  benefit,  and  during  loans  and  advances,  and  by  the  advice 
tlie  continuance  of  such  management  is  of  her  attorney,  his  former  guardian,. 
subject  to  the  same  rules  and  remedies  having  recently  come  of  age,  he  con- 
as  other  constructive  trustees.  Ben-  fessed  a  judgment  to  her  for  an  amount. 
nett  V.  Austen,  81  N.  Y.  308.  much  less  Uian  tlie  value  of  the  land. 
C,  a  trustee,  employed  a  broker,  who  which  she  claimed  as  a  loan,  but  which' 
had  notice  of  the  trust,  to  sell  out  con-  he  insisted  was  a  gift,  and  she  thereup- 
sols  and  invest  the  proceeds  In  rail-  on  redeemed  and  got  the  sherlfTs  deed, 
way  stock.  The  broker  sold  the  con-  but  refused  to  reconvey  on  being  ten- 
sols  for  cash,  bought  railway  stock  to  dered  the  amount  of  the  judgment  and 
the  same  amount  for  the  settling  day,  her  advances,  it  was  held  that,  by 
and  received  the  price  of  the  consols  m  reason  of  the  confidential  relation,  she 
a  cheque  which  he  paid  Into  his  should  not  be  permitted  to  invoke  the 
account  at  his  banker's.  He  stopped  statute  of  frauds,  but  must  reconvey- 
payment  before  the  settling  day  and  Wood  v.  Robe,  96  N.  Y.  414 ;  s.  c,  48 
went  into   liquidation,     C   claimed   so  Am.  Rep.  640. 

much  of  the  broker's  balance  at  his  And  If,  under  an  agreement  to  con- 
banker's  as  was  attributable  to  the  vey  lands,  part  of  which  belong  to  the 
price  of  the  consols.  tfe^if,  on  appeal,  grantor  and  part  to  an  infant,  the 
that  as  the  price  of  the  consols  was  grantor  receives  part  payment  and  with 
known  \iy  the  broker  to  be  trust  money  this  payment  purchases  a  mortgage 
it  could  be  followed,  and  that  the  claim  which  covers  the  infant's  share,  that  he 
must  be  allowed.  Exparte  Cooke,  L.  may  obtain  title  by  foreclosure,  the 
R.,  4  Ch.  Div.  113.  •  mortgage  will  not  be  held  in  trust  for 
A  judge  who  orders  a  sale  and  has  the  infant,  but  will  be  the  individual 
power  to  confirm  or  set  it  aside  property  of  the  grantor,  inasmuch  as 
comes  within  the  reason  of  the  the  consideration  paid  therefor  wab  the 
rule  that  trustees,  strictly  so  called,  money  of  the  grantor  and  not  of  the 
and  other  fiduciaries,  cannot  make  Infant,  whose  property  was  not  affected 
a  valid  purchase  ol  any  part  of  by  the  contract.  Johnson  u.  Dougher- 
the  estate  m  respect  to  which  they  have  ty,  18  N.  J.  Eq.  406. 
duties  to  perform.  Tracy  v.  Colby,  Plaintilf  was  the  owner  of  certain 
SSCal.  67,  91.  real  estate  purchased  of  a  corporation 
The  clerk  of  a  broker  employed  to  of  which  defendant  was  an  officer  and 
make  sale  of  land,  who  has  access  to  director.  The  corporation  deHved  its 
Uie  correspondence  between  his  princi-  title  from  certain  heirs,  but  the 
pal  and  the  vendor,  stands  in  such  a  purchase  price  had  not  all  been  paid, 
relation  of  confidence  to  the  latter  These  heirs  brought  suit  to  compel 
that,  if  he  becomes  the  purchaser,  he  is  payment  or  a  sale  of  the  land.  Pay- 
chargeable  as   trustee  for    the   vendor,  ment    not    being    made     a    sale    was 
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CoMtmtiwTrwt.            IMFLIED  TRUSTS.  otu>  B«]oi>d  cimi. 

(2)  Election — Evidence. — As  in  other  cases  of  constructive 
trusts,  the  cestui  que  trust  may  elect  to  enforce  the  trust  or  to 
follow  the  fund.'  Trusts  of  this  description  may  be  established 
by  parol.* 

(3)  Trustee  Making  a  Profit  out  of  the  Trust  Estate. 
— The  same  principles  apply  to  cases  where  the  trustee  makes 
a  profit  out  of  the  trust  estate,' 

ordered.       Defendant      had      ageured  er's  estate,  assumed  to  act  ae  her  guard- 

plaintifr.      when     the       action       was  Ian,    or  truatee,  and   as   buch  received 

begun,     that     the      company      would  her  diitribuUon  share.     He  had  bought 

protect    the     rights     of     its    grantees  a  part  of  the  property  of  the  estate  and 

and      make     their     title      good.       At  as   part  payment   assumed   to   pay  the 

the  sale  defendant  became  the  purchas-  amount  of  complainant's   share;  after- 

er  of  the   land  and  then  refused  to  con-  wards  H  made   an   arrangement   with 

firm  plaintiff's  title.      Held,  that  by  his  decedent,   another    brother,   by   which 

assurances  to  plaintiff  defendant  volun-  decedent  succeeded  to   the  trusteeship, 

tarily   assumed  a   confldential   relation  The  latter  bought  of  H  property  which 

in    the   nature    of   a    trustee,   and   as  formerly  belonged  to  the  estate  and  as- 

between   the   parties,   the   title   to   the  sumed   the   payment   of  complainant's 

property   should    be   in    precisely   tlie  share,  and  gave  her  his   note  therefor. 

«ame  situation  it  was   when  defendant  At  the  time   of  the   distribution  com- 

Assured   plaintifT  his  rights   should   he  plainnnt  was   sixteen   years   of  age,  of 

Srotected.  Allen  ii.  Jackson  (111.),  13  weak  understanding,  and  has  since  been 
I.  E.  Rep.  840.  incapable  of  (ransacling  business.  De- 
No  Trust  Wliare  T&ers  !■  No  Oonllden-  cedent  had  recognized  the  trust  until 
tUl  BalAtlon. — Where  a  clerk  in  a  store  his  death  and  had  made-payments  there- 
pilfers  from  his  employer,  and  with  the  under.  Held,  that  the  allegations  were 
money  purchases  land,  he  cannot  be  insufficient  to  establish  a  trust.  Came- 
keld  as  the  trustee  of  the  land  for  the  ron  v.  Cameron  (Ala.),  3  So.  Rep.  148. 
benefit  of  his  employer,  so  as  to  enable  1.  Nant-y-Glo  &  Blaina  Iron  Works 
him  to  compel  a  conveyance  of  the  Co.  i'.  Grave,  L.  R.,  12  Ch.  Div.  738; 
legal  title.  Campbell  v.  Drake,  4  Ired.  McLarren  v.  Brewer,  51  Me.  401. 
<N.  Car.)  Eq.  94.  a.  Church  i'.  Sterling,  16  Conn.  388; 
If  a  party  abstracts  securities  not  en-  Swinburne  v.  Swinburne,  28  N.  Y.  568. 
trusted  to  nim  and  substitutes  forged  The  agent  must  show  affirmatively 
securities  in  their  place,  this  does  not  that  he  has  not  abused  tiie  trust.  Le- 
create  the  relation  of  trustee  and  cestui  Gendre  v.  Byrnes  (N.  J.),  14  Ati.  Rep. 
j]Hf   trnsl.      Doyle  r.    Murphy,   2J    III.  (ni. 

£2!.  In  order  to  show  that  the  purchase 
WiMre  Ckalil«r  la  Trnate*,  Ralatlou  was  made  with  trust  funds  it  may  be 
Zloei  Not  Bxtend  to  tbt  B«iik, — It  does  shown  that  the  trustee  had  no  means 
not  follow  from  the  fact  that  a  tiank  wherewith  to  purchase.  N.  Y.  &  B. 
cashier  was  A's  agent  in  such  a  sense  Ferry  Co.  v.  Moore,  18  Abb.  N.  Cas. 
that  his  purchase  of  A's  land  at  a  tax  (N.  V.)  106.  . 
,  sale  would  inure  to  A's  benelit,  that  the  To  charge  a  priest  as  such  trustee  of 
bank's  purchase  would  so  inure  to  A's  church  property,  the  facts  which  con- 
benefit.  Storm  Lake  Bank  v.  Missouri  stitute  such  a  trust  must  be  proved  as 
Valley  Life  Ins.  Co.,  66  Iowa  617.  in    other   cases.     St.    Patrick's    R.  C. 

No  tnut  B«lMd.— But  where  the   as-  Church  ti.  Daly,  116  111.  76. 

signee  of  a  bond  for  the  conveyance  of  See   Hummell  v.   Bank    of   Monroe 

land,  held  by  him  as  collateral    for   the  (Iowa),  37  N.  W.  Rep.  954. 

payment  of  sums  due  on   account,   the  As  lo  what  evidence  is  not  suiBcIent, 

account  not  being  paid,   pays   the   sum  see  Frelinghuysen  r.  Nugent  (N.J.J,  36 

due  to  the  obligor  and  takes  a   deed    to  Fed.  Rep.  239. 

himself,  there  is  no  resulting  trust,  and  S.  By  a  trustee  in  this  sense  is  meant 

he  will  hold  the   land   for   the   amount  a  person  who  acts   representatively,  or 

due    to    him.     Ramsdell  i>.  Emery,  46  whose  office  is   to   advise  and   operate, 

Me.  311.  not   for  himself,   but  for  others.     This 

1,.. .  ,  .!■  ....      ....-■.             .  ,        ..  principle  applies  to  and  includes  execu- 
tors, administrators,  guardians,   attor- 
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CoutrnetiT*  Tnuto              IMPLIED  TRUSTS,                 of  Uw  Thlid  C1m«. 

XnL  COHBIKDCTIVE  Tbvsis  OF  THE  Thisi)  CLASa — The  third  class 
of  constructive  trusts  includes  those  which  arise  by  pure  construc- 
tion of  equity,  for  the  purpose  of  carrjlng  out  certain  equitable 
principles,  and  entirely  independent  of  fraud.  Fraud  may  or  may 
not  be  present,  but  in  the  former  case  the  interference  of  courts 
of  equity  is  not  called  into  play  by  its  presence,  but  the  jurisdic- 
tion attaches  from  the  very  nature  of  the  transaction  itself,  or  the 
relations  of  the  parties.* 

neys  at  taw,  general  and  special  a|;enU,  auction,  for  a  fair  price,  and  the  CKecLi- 

assignees,  commissioners,   hherifls,  and  tor  did  not  purchase  for  himself,  but  a 

all  persons,  judicial  or  private,  minis-  third  person  by  previous  arrangement 

terial  or  counselling,  who   may  in   any  became  the  purchaser,  to  hold  in   trust 

respect  have  a  concern  in  the   business  for  the  separate  use  of  the  wife   of  the 

entrusted  to  them.     Rea  v.  Copelin,  47  executor,  who  was   one  of   the  cestuis 

Mo.  76.  que   Irust  and   had   an  interest  in  the 

If  trustees  or  executors   buy   up  any  land   under   the    will   of   the   testator, 

debt  or  incumbrance  to  which  the  trust  Davoue  v.  Fanning,  2  Johns.  Ch.   (N. 

estate  is  liable  for  a  less  sum  than  Is  ac-  Y.)  352. 

tually  due  thereon,  they  will   not  be  ai-  And  where  in  a  conveyance  no  deed 

lowed  to  take   the   benelit   themselves,  had  actually  been  made   by  the  trustee, 

but  the  creditors  or   legatees,  or   other  and  the   property   was  afterwards  for- 

cfsluis  qae  trust,  shall  have  the  advan-  feited  and  given  back  to  the  trustee  for 

tage  of  it.     Darcy  v.  Hall,  i  Vern.  49;  breach   of  condition,  it   enured  to   the 

Ex  parte  Lacey,  6  Ves.  618;  Morret  v.  benefit  of  the  trust  fund  and  not  of  the 

Paske,  J  Atk.  54;  Carter   v.    Home,  1  trustee.     Blauvelt  -v.  Ackerman,  20  N. 

Eq.  Ca.  Ah.  7;  bunch  v.  Kent,  i  Vern.  J.  Eq.  141. 

160;  2  De  G.  &  J.  317;  Pooley  v.  Q^il-  And  where  one  of  the  co-owners   of 

ter,  4  Drew,  184,  a  boat  made  a  private  bargain  for  the 

The  cestui  que  trust  Is  entitled  to  all  transportation  of  freight,  there  was  a 
the  profits  or  advantages  of  the  specu-  trust  in  the  profits  for  the  other  eo- 
lation ot-  investment  made  with  the  owners.  Dohrmann.  Copelin,  47  Mo,  76. 
trust  property  in  the  name  of  the  Where  a  trustee  retired  from  his  trust 
trustee.  Stock  speculations ;  buying  and  in  consideration  of  his  successor  paying 
selling  land;  commercial  adventure,  as  him  a  sum  of  money,  it  was  keld  that 
in  titling  out  a  vessel  for  a  voyage;  the  money  so  paid  must  be  treated  as 
trust  property  put  into  the  trade  of  forming  part  of  the  trust  estate,  and  be 
another  person  from  which  he  is  to  de-  accounted  for  by  the  retiring  trustee. 
rive  certain  »tipulated  gains,  or  employ  Sueden  t>.  Crossland,  3  Sm.  &  G.  192. 
it  himself  for  the  purposes  of  his  own  It  is  even  said  that  a  cestui  que  trust 
business  or  trade;  in  all  these  cases,  cannot  give  a  benelil  to  his  trustee, 
while  the  fiduciary  is  liable  for  all  loss-  Vaughton  v.  Noble,  30  Beav.  34,  39; 
es,  he  must  account  to  the  cestui  que  Mason  v.  Martin,  4  Md.  124;  Andrews 
trust  for  all  clear  profits.  Docker  v.  v.  Ilobson,  ji  Ala,  119;  Green  v.  Win- 
Somes,  1  M.  &  K.  664;  Frank's  Appeal,  ter,  1  Johns.  Ch.JJ.  Y.  16.  It  has,  how- 
j  Pa.  St.  190;  Brown  v.  Ricketts,  4  ever,  l>een  Ae/(/ that  a  trustee  may  buv 
Johns.  Ch.  (N.  Y.)  527;  Blauvelt  v.  from  the  beneficiary  or  accept  a  gill 
Ackerman,  5  C.  E.Green  (20  N.J.  Eq.)  from  him,  where  the  transaction  isbc- 
141;  Titherington  t/,  Hodge,  8t  Ky.j86.  yond   all  suspicion   of  fraud  ;  but   the 

The    profits    of  such    a   transaction  courts  will  exercise  the  closest  scrutiny 

must  enure  to  the  benefit  of  the  cestui  in  all  such  cases,  and  require  the  trustee 

que  trust,  though  the  loss  must  fall  en-  to  show  that  the  transaction  was  fair  and 

tirely  on  the  trustee.     Deegan  v.   Cap-  reasonable.     Pennock's  Appeal,  14  Pa. 

ner  (N.  J.),  15  Atl.  Rep.  819.  St.  446;   Harrington  v.   Brown,  5  Pick. 

If  ■  trustee  or  person  acting  for   an-  (Mass.)  519;  Smith  f.  Isaac,  12  Nfo.  106; 

other  sells  the  trust  estate,  and  becomes  Stuart   v.   Kissam,  2   Barb.   N.  V.  497. 

himKlf  the  purchaser,  the  cestuis  que  And  see  Grittith  i-.  Godey,   113   U.   S. 

trust    are  .entitled,   as    a    matter  of  89;   Pennell  r.  Deffell,  4  De  G.  M.  &  J. 

course,  to  have  the  purchase  set  aside,  37::  Burhans  v.  Beam,  39  N.J.  Eq.  593. 

and  this   even  though  the   sale   was  at  1.  Bispham's   Eq.   (4th    ed.)    131;    1 


ib.Googlc 


CoaMTMtit* Tract!  IMPLIED  TRUSTS.  ortkanimoiui. 

1.  ConrtmotiTe  Tmiti  from  a  Co&Tcyanoe  Made  thnnigh  WijinTit. 
— A  frequent  illustration  of  trusts  of  this  class  is  where  a 
conveyance  has  been  made  through  ignorance,  accident  or  mis- 
take. In  such  cases  equity  will  relieve,  even  though  there  be  no 
fraud,  if  necessary  through  the  medium  of  a  constructive  trust.* 

2.  CoiutnuitiTe  TnuU  bom  the  B«]i«wal  of  Leuea  by  a  Fidudarf. 
— Another  veiy  frequent  class  of  such  trusts  arises  from  the 
rule  that  "  wherever  one  is  placed  in  such  relation  to  another,  by 
the  act  or  consent  of  that  other  or  the  act  of  a  third  person,  or  of 
the  law,  that  he  becomes  interested  for  him  or  interested  with 
him  in  any  subject  of  property  or  business,  he  is  prohibited  from 
acquiring  rights  in  that  subject  antagonistic  to  the  person  with 
whose  interest  he  has  become  associated;"*  of  this  the  best  illus- 
tration is  the  renewal  of  a  lease  by  a  trustee  or  other  person  in  a 
confidential  relation  (as,  e.  g.,  a  partner),  in  his  own  name  and 
with  his  own  funds.  In  such  case  such  person  will  be  construed 
to  hold  the  renewal  in  trust  for  the  cestui  que  trust  or  other 
persons  interested.'    And  the  same  principles  apply  to  a  pur- 


BB  equltj"  wil!  relieve  sgalnst,  see  titles 

Accident    and  Mistakb.     See   aleo  become  entitled' to  the   estate   in   fee, 

Melliflh    -v.    Robertson,    35    Vt.    603;  subject  to  the  widow's  right  of  dower. 

LosBii.  Obrj',  32  N.J.  Eq.   51;  Blood-  Clark   v.   Cantwell,   3    Head    (Tenn.) 

Bood   V.   Sears,  64   Barb.  (N.  Y.)  76;  joi. 

Sawyer  u,  Hovey,  lAUeo  {Masa.)  331.  If   an    atreolute    and     unconditional 

See  3  Pomeroy's  Eq.  Jur,  610.  deed  is  made  to  secure  a  debt  due  from 

Where,  through  the   mistake   of   an  grantor  to  grantee,  the  !aw  will  imply  a 

executor,  and  without  paying   for   it,  a  resulting  trust  ;  and  if  the   amount   of 

purchaser  obtained  more  land  than  he  the  debt  Is  tendered  within  a  reasonable 

was  entitled  to,  be   was   construed   to  time  ailer  its   becoming   due,  a   recon- 

hold  the  surplus  land  as  trustee  for  those  veyance  will  be  decreed,  or,  If  the  land 

beneficiailv   interested.      Anderson    i>.  lias  been  sold  by  the  grantee  for  more 

Nesbit,  :  Rawle  (Pa.)  114.  than  the  debt,  ajj«iB/ji(  will  lie  against 

So  in  Hubbard  i>.   Burrell,   fi    Wis.  him  for  the  surplus.     If  the  debt  is  not 

361;,  a  deed  of  certain  property  was  in-  paid    within    a    reasonable    time,    the 

tended  to  be  given  as  a  trust  deed,  but  grantee   will    hold    discharged   of   the 

by  inadvertence  no  trust  was  expressed  trust.      Richardson  u.    Woodbury,   43 

in  the  deed,  for  which  no  consideration  Me.  Jo6. 

was  given,  the  grantee  was  held  a  trus-  And  a  vendor  who  retained  the  legal 

tee  for  the  intended  beneficiaries.  title  of  the  real  estate,  but  assigned  the 

So  where  the  executor  of  a  deceased  notes  given  for  the  unpaid  purchase 
owner  of  land  sold  it,  and  received  the  money,  held,  to  be  a  trustee  of  the 
payment  therefor,  but  the  purchaser  land  for  the  benefit  of  the  assignee- 
died  before  he  took  a  deed,  and  a  deed  Felton  u.  Smith,  84  Ind.  485. 
was  afterwards  given  to  his  widow  and  3.  Biepham's  Eq.  C4th  ed.)  133. 
executrix,  held,  that  she  took  the  a.  Blspham's  Eq.  (4th  ed.}  133;  1 
land  as  trustee  of  tlie  heirs.  Hoei  v.  Perry  on  Tr.  C3rd  ed.)  338;  2  Pomeroy's 
Coursery,  36  Miaa.  511.  Eq.    Jur.     633;    Keech      v.     Sandford 

So  a   deed  by  mistake   conveyed  too  (Rumford   Market  Case),  Sel.  Gas.  in 

great   an  Interest.     The    grantee   sold,  Ch.  61;  s.  c,  1    Leading  Cas.  in   Eq, 

and  was  AeW a  trustee  for  the  grantor  (White  &  Tudor,  4th  Am.  ed.)  48,62; 

as  to  the  proper  part  of  the  proceeds.  Rakestraw  v.  Brewer,  3  P.  Wms.  511; 

Andrews  f.  Andrews,  II  Ind.  348.  Moody  v.  Matthews,  7   Ves.  Jr.   174; 

And  if  land  of  an  intestate  is  sold,  Featherstonehaugh  v.  Fenwick,  17  Ves 

and  his  widow  redeems  it  within   two  Jr.  398;  Clements  v.  Hall,  3  De  G.  &  )- 
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a 3;  Clesac  I'-  Edmonson.  8  De  G.  M.  &  very  obvious  what  would  be  the  conse- 

787;  Clegg   v.  FUhwick,  1   Macn.  &  quences   of   letting   truBtees   have    the 

G.  394;  Baker  v.  Whiting,  3  Sumn.  (U.  lease  on  refusal  to  renew  to  cestui  qut 

SO  475i  LaSer  v.  Naglee,  9  Cal.  662;  use." 

Gower  v- Andrew,  59  Cal.  119;  King  V.  Mitchell  t.  Rekd. — A  very  im- 
Cuihman,  41  III.  31;  Wlnkfield  v.  porUnt  American  case  is  Mitchell  v. 
Brinkham,  11  Kan.  68a;  Curry  v.  Reed,  61  N.  Y.  123,  which  was  an  ac- 
Curry  (KyOiJI  S.  W.  Rep.  831;  iJeach  tion  brought  to  have  certain  leases 
V.  Leach,  18  Pick.  (Mass.)  68;  Grumley  obtained  by  the  defendant,  during  the 
u.  Webb,  44  Mo.  444;  Irwin  v.  Karris,  existence  of  a  copartnership  between 
6  Ired.  Eq.  (N.  Car.)  311;  Hudson  v.  him  and  plaintiff  for  terms  to  corn- 
Wallace,  I  Rich.  Eq.  (S.  Car.)  i;  Mat-  mence  at  its  termination,  of  premises 
tltewE  V.  Dtagand,  3  Dessaus.  (S.  Car.)  lea*ed  and  occupied  by  the  firm,  de- 
aj;  Galbraith  v.  Elder,  8  Watts  (Pa.)  clared  to  have  been  taken  for  the  part- 
8t;  Lacey  v.  Haie,  37  Pa.  St.  360;  nership,  and  U>  have  it  adjudged  that 
Prank's  Appeal,  S9  Pa.  St.  190;  Bamett  the  defendant  held  them  as  trustee  for 
"      '    r,  81  Pa.  St.  247;  Da  vane  v.  tiie  partnership. 

3  Johns.   Ch.    (N.   Y.]    251;  The  facU  were  that  the  plaintiff  and 

u.  Gillespie,  2  Johns.  Ch.  (N.  defendant  were  partners  In  business  In 

anHome  v.  Fonda,  c  Johns.  New  York,  occupying  certain  premises 

.)388,40v;Evertoni'.Tappen,  under  leases  which  were  to  expire  at 

ii».Ch.(N.Y.)4n7;PhTrei'.  War-  the   same   time  with  the  copartnership. 

.  J  Paige  (N.Y.)368; Armour  V.Alex-  Two  years  before  that  time  the  defend- 

ander,  10  Paige  (N.  Y.}  vj\\  Dougherty  ant,  without  notice  to  theplalntiffs.pro- 

V.  VanNostrand,  i   HoR\  Ch.  (N.  Y.]  cured  in  his  own  name  renewal  leases 

6S;  Gibbes  i'.  Jenckins,  3  Sand.  Ch.  (N.  commencing  at  the  termination  of  the 

Y.)  130;  Wood  V.  Perry,  I  Barb.  (N.  partnership  leases  and  of  the  partner- 

Y.J     114;    Bennett    -v.    VanSyckle,    4  sh^.     Upon  the  discovery  of  the  trans- 

Ihier  [N.  Y.)  463;  Struthers  v.  Pearce,  action   the   plaintitT  brought  action  as 

ji  N.  Y.  357;  Mitchell  v.  Reed,  6i   N.  above  described.    The  court  decided  in 

V.  123.  favor  of  the  plaintiff. 

Tite  leading  case  is  Keech  v.  Sand-  Dwight,  C.,  after  an  elaborate  dis- 

lonl   (more   commonly  known  as   the  cussion  of   ttie  cases,  thus  summed  up 

Rnmford   Market  Case],  Sel.   Cas.  in  the    principles    on    which    they   were 

"■     '                      •.       ••        r.        .      £q^  based; 

t,  61.  "i.   K  truste< 

;i  the  corporate   or   1 

first  Instance   for  the  renewal  of   the  newal  as  a  trustee  and   as  he  held  the 

lease  for  his  beneficiary,  who  was  an  original  lease: 

Infant;  but  the  renewal  was  refused  on  "2.   This  does  not   depend  upon  any 

the  ground  that,  the  subject-matter  of  right  which  the  cestui  que  trust  has  to 

the  £ase  being  the  proflts  of  a  market,  a  renewal,  but  upon  the  theory  that  the 

there    could    be    no  distress,  and   the  new    lease    Is,    in    technical    terms,  a 

lessee's  remedy  must  be  on  the  covenant  'graft'  upon  the  old  one,  and  that  the 

•lone,  by  which  the  infant  could  not  be  trustee    'had    a    facility'   by  means  of 

botuid.     The  trustee  then  renewed  for  his  relation  to  the  estate,  for  obtaining 

himself;  and  it  was  held,  on  bill  filed,  the  renewal,  from  which  he  shall  not 

that  he  must  still  be  regarded  as  trustee  peivonaily  profit. 

Hw  the  Infant,  Lord  Kinc  saying:  "  I  "3,  The  doctrine  extends  to  commer- 
must  consider  this  as  a  trust  for  an  cial  partnerships,  and  one  of  the  several 
infant,  for  I  very  well  see,  if  a  trustee,  partners  cannot,  while  a  partnership 
00  the  refusal  to  renew,  might  have  a  continues,  take  a  renewal  lease  clan- 
lease  to  himself,  few  trust  estates  would  destinely,  or  'behind  the  backs'  of  his 
be  renewed  to  the  eeitui  qua  use.  associates  for  his  own  benefit.  It  is  not 
Though  I  do  not  saythere  was  fraud  in  material  that  the  landlord  would  not 
this  case,  yet  he  (the  trustee)  should  have  granted  the  new  lease  to  the  other 
rather  have  let  it  run  out  than  to  have  partners  or  to  the  firm. 
had  the  lease  to  himself      This  may  "4.   It   is  of  no  consequence  whether 


]  hard  that  the  trustee  is  the  only     the  partnership  is  for  a  definite  or  an 

Crson  of  all  mankind  who  might  not    indefinite  period.     The  disability  to  take 
ve   the   lease;  but  it  is  very  proper     the  lease  grows  out  of  the  partnership 


that  the  rule  should  be  strictlv  pursued,  relation.  While  that  lasts  the  renewal 
in  the  least  relaxed;  for  it  is  cannot  be  taken  for  Individual  purposes, 
o  C.  of  L.— <  81 
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though  the   lease   doe^  not  commence  out  the  knowledge  of  the  other,  obtain 

until  aFler  the  expiration  of  the  partner-  a  new  lease  in  theirownname,of  prem- 

ship.  Ises   leased  and   used   by  the  firm,  the 

"5.   It  cannot  neceesarilj'  be  assumed  same    becomes    partnership    property, 

that   the   renewal   can  be  taken  by  an  and  upon  dissolution  the  other  partner 

individual   member  of   the   firm,  even  Is  entitled  to  his  proportion  ofite  value. 

after    dissolution.      The   former   part-  Struthers  n.  Pearce,  51  N.  Y.  157. 

ners  may  still  be  tenants  in  common;  But  the  court  cannot  compel  thecon- 

or    there    may  be  other  reasons   of   a  tinuing   partners  to  take  the   lease  at  a 

fiduciary   nature   why    the   transaction  valuation.      Dougherty    v.   Van   Nos- 

cannot  be  entered  into."  trand,  1  HoiF.  Ch.  (N.  Y.)  68. 

See   Phyfe   v.   Wardell,  j  Paige  (N.  On  the    same    principle,  where  one 

Y.)  16S,  179.     This  was  a  case  in  which  possessed   of  a   renewable  term  mort- 

was  involved  the  renewal  of  a  lease  by  gaged  It  to   another,  who  gained  a  new 

parties  to   whom    an    interest    in    the  term   from   the   landlord   to  commence 

premises   had    been   conveyed   by    the  af1:er   the  old   one;  this   new   one   was 

original   holder   of  the   lease,  in  order  held  subject   to   the  old  equity  of   re- 

thai  they  might  obtain  a  renewal  with'  demption.     Rakestraw  u.  Brewer,  a  P. 

out   prejudice  to  the   rights  of  a   sub-  Wms.  511. 

lessee    of    the    original     holder.     The  So  where  an  intestate  had  contracted 

parties  to  whom   the  interest  was  con-  for  the  purchase  oi^  a  tract  of  land  with 

veyed  secured  a   renewal  in  their  own  the  unexpired  term   of  a   ferry  charter 

names  and  proceeded  to  eject  the  sub-  annexed  to  it.     Shortly  after  his  death 

lessee,  by  which  the  original  holder  was  the  ferry  was  re-chartered  in  the  name 

obliged  to  make  good  the  loss  or  dam-  of  his  wife  who  was  his   administratrix, 

age   sustained  by   him.     The   case  did  Held,  that  she  received   the  charter  as 

not  involve  a  trust,  but  the  prayer  was  a  trustee  for  the  estate  and  was  account- 

for  a   specific  performance  of  the  con-  able  for  the  rents  and  profits.  Husen  v. 

tract  and  indemnity   against   the  claim  Wallace,  i  Rich.  Eq.  (S.  Car.)  1,  7. 

of  the  sub-lessee,  and  for  the  enforce-  And  the  principle  has  even  been   ex- 

ment  of  his   lien    for   the  unpaid  pur-  tended    to    the    case  of  a  confidential 

chase  money  upon  the  legal  interest  in  clerk  who,  pending  negotiations  by  his 

the  premises  which  the  defendants  in  employer  for  a  renewal  of  the  lease  of 

the  case  acquired  under  their  new  lease,  the  premises  occupied   by   him  for  the 

The  relief  asked  depended  on  the  same  purposes  of  his  business,  obtained  such 

principles    as    that    under    discussion,  renewal   in   his   own   name  and  that  of 

Chancellor  Walworth  thus  states  another  with  notice  of  the  facts.  Gower 

the  rule:     "The  rule  on   this  subject  is,  !■.  Andrew,  59  Cal.  119. 

that  if  a  person  who  has  a  particular  or  The  good-wili  of  the  State  to  give  ac- 

special   interest   fn    a   lease,   obtains  a  tual  settlers  the  benefit  of  their  improve- 

renewal  thereof  from  the  circumstance  ments  and  the  pre-emptive  right  to  pur- 

of  his  being  in  possession  as  tenant,  or  chase  the  lands   upon  which  (hey  have 

from   having  such   particular  interest,  settled  is  a  fair  subject  of  contract,  and 

the   renewed   lease  is,   in   equity,  con-  such   contracts   are  governed     by   the 

sidered  as   a   mere  continuance  of  the  same  principles  as  contracts  respecting 

original  lease,  subject  to  the  additional  the  good-will  of  the  renewal  of  leases. 

charges  upon  the  renewal,  for  the  pur-  Armour  v.  Alexander,  10  Paige  (N.Y.) 

pose  of  protecting  the  equitable  rights  571. 

of   all   parties   who   had   any   interest,  A  forteiture  of  a  lease   fraudulently 

legal  or  equitable.  In  the  old  lease."  effected  through  the   agency  of  a  third 

Mr.  Chancellor  Kent  said:  'If  person,  to  defeat  the  interest  of  a  mort- 
a  mortgagee,  executor,  trustee,  tenant  gagee  by  way  of  sublease,  cannot  inure 
for  life,  etc.,  who  has  a  limited  interest,  to  the  benefit  of  such  third  person-  if 
gets  an  advantage  bv  being  in  posses-  the  tatter  takes  a  new  lease  he  will  be 
sion,  or  'behind  the  back'  of  the  party  ieldu  trustee  for  the  benefit  of  the  sub- 
interested  in  the  subject,  or  by  some  lessee.  Aspinwall  v.  Jones,  117  Mo. 
contrivance  in  traud,he  shall  not  retain  309. 

the  same   for  his  own  benefit,  but  hold  where   A,  being  bound  in  equity  to 

tt   in   trust."     Ilolridge   i'.  Gillespie,  3  lease  land  to  B,   makes   a  tease   thereof 

Johns.  Ch.  (N.  Y.)  30, 33.  .     -    -      -      - 

So  where,   during  the  existence  of  a 
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chase  by  such  trustee.* 

1.  Accordingly,  where    one  of    two 
holders  of  a  leasehold   in   partnenhip 

purchases  the  fee  in  his  own  name  and  land    < 

with  his  own  money,  it  enures   equally  finned, 

to  the  other  on  payment  by  him  of  his  jection   i 

share  of  the  purchase   money.     Laffan  trustee  for  iis  owner   ana  was   [ree   to 

II.  Naglan,  9  Cal.  66].  take  under  his  grant   the   land   covered 
So  where   an    agreement   had   been  by  both  grants.  Pico  v.  Warner  (Cal.), 

made  to  purchase  land  for  the  firm,  and  14  Pac.  Rep,  377. 

one  of  the  partners  purchased  the   said         Stimpson   gave  a  deed   of  release  of 

land  in  his  own  name,  it  was   held   to  his  Interest  as  a  tenant  in  common  of 

enure  to  the  benefit  of  the   firm.    Lacy  certain  premises  to  Baker;  at  the   time 

V.  Hale,   37  Pa.   SL  360;  Settembre  v.  of  this  conveyance  Whiting  was  in  pos- 

Pulnam,  30  Cal.  490.  session  of  the  premises,   claiming   them 

And  where  R,  with  his  own  money,  in  his  own  right  by  virtue  of  a  purchase 
bought  certain  mining  claims,  with  the  under  a  tax  sale.  Whiting  was  one  of 
understanding  that  he  would  transfer  the  tenants  in  common  of  the  premises 
the  same  to  a  company  of  which  he  was  and  was  the  agent  of  Stimpson  and  the 
one,  which  company  was  to  own  these  other  tenants  in  common.  It  was  held 
claims  with  other  claims,  which  that  he  ought  to  be  construed  the  holder 
were  to  be  worked  tc^ether,  it  being  of  the  legal  title  for  Stimpson  and  his 
.necessary  to  so  work  them  to  secure  grantee  to  (lie  extent  of  their  interests, 
water  rights  to  make  the  whole  valu-  and  that  he  ought  to  be  decreed  to  con- 
able,  held  that  R,  after,  securing  In  his  vey  the  le^al  tftle  to  the  premises,  after 
own  name  claims  which,  if  held  by  him  bemg  repaid  his  just  costs.  Baker  v, 
in  severalty,  would  greatly  injure  the  Whiting,  3  Sumn,  (U,  S,J  475, 
other  claims  of  the  company,  might  be  So  wRere  A,  B  and  C,  having  agreed 
required  to  convey  to  the  company  on  to  purchase  land,  each  paying  a  third 
being  tendered  the  money  he  paicl  for  and  to  divide  the  profits  on  a  resale,  A 
such  claims.  Coyote  Gold  Co,  v.  Ruble,  privately  arranged  with  a  person  who 
8  Oreg.  284.  had  a  lot  for  sale,  that  if  he  secured  a 

So  of  a  trustee  who  purchases  an  out-  purchaser  for  a  part  of  the  lot  at  a  fixed 

standing   title.     King  v.   Cushman,  41  price  the  seller  would  convey  to  him  a 

III,  31.  certain  other  part,  and  A  then  secured 
Or  buys  up  incumbrances  at   an   un-  B  and  C  to  make  the  purchase,  telling 

.dervalue.  Matthews  v.  Dragand,  3  Des-  them  that  the  other  part  of  the  lot  had 

-saus.  (S.  Car,}  25.  28,  been     sold,     and     himself    afterwards 

And    an    attorney  at  law,   who   has  received   a   conveyance  of   that    part. 

-been  consulted  professionally   respect-  field,  that  he  held  it  in  trust  for  B  and 

ing  the  title  to  lands,  cannot  afterwards  C,     Hodge  v.  Twitchell,  33  Minn.  389. 
become  the   purchaser   of  these   lands         So  where  a  co-tenant  buys  in  an  out- 

from  the  Stale  or  a  third  person,   and  standing  title  In  his  own  name  he  holds 

■set   up    such    title   against  that  of  his  in  trust  for  his  co-tenants.     Van  Horne 

client,  but  the  same  shall  enure   to  the  -o.  Fonda,  5  Johns.  Ch,   (N.   Y.)   388; 

benefit  of  his  client,  Galbraith  v.  Elder,  Mandeville  v.  Solomon,  33  Cal.  38. 
6  Watu    (Pa.)   81.      And   see   Frank's         And  a  quit  claim  deed  made  by  one 

Appeal,  59  Pa,  Si,  190,  joint  owner    to  his  co-tenant,  though 

So  where  one  of  several  co-obligors  absolute  on  its  face,  will,  if  intended  as 
obtained  by  assignment  a  note  and  a  mere  matter  of  convenience  in  making 
mortgage  b^  which  they  were  mutually  conveyances  to  purchasers  of  portions 
bound,  which  note  had  been  paid  by  of  the  land,  be  treated  as  between  co- 
two  of  the  said  co-obligors,  it  was  ktid  tenants  as  a  conveyance  in  trust  only, 
that  he  held  the  note  and  mortgage  in  and  not  as  devesting  the  grantor  of  hie 
trust  for  himself  and  hia  co-obligors,  interest  in  the  land.  Beadle  v.  Beadle, 
.and  that  the  said  trust  enured  to  rtiose  2  McCrary  C.  Ct.  j!86. 
who  paid  the  joint  note,  Curry  v.  Cur^  The  apparent  exceptions  to  the  rule 
ry(Ky,),  9  S.  W.  Rep,  S31.  all  show  some  peculiar  circumstances 

The  owner  of  one  of  two  conQicting  which  lake  them  out  of  its  application. 

landgranU  gave   to  the   owner  of  the  Mitchell   v.  Reed,  61    N.  Y.  113,  140; 

■other,  one  W,  a   power   of  attorney  to  Van   Dyke  v.  Jackson,  i   E.  D.  Smith 
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XIT.  COFSTBUCTIVE  TBVBUS — EVIOBVOB.— Constructive  trusts  may 

be  proved  by  parol  evidence.'  But  it  must  be  very  strong  and 
clear.* 

XT.  ImiTATIOin  AVS  Zadebs. — Constructive  trusts  may  be 
barred  by  long  acquiescence."  The  exact  length  of  time  which 
is  necessary  cannot  be  determined.*  Each  case  is  governed  by 
its  own  circumstances.' 

(N.  Y.)   140;  MuBgelman's  Appeal,  62  twentj-  yeftra  w»8  \dd  to  bar  the  right 

Pa.  St.  81;  Phillips  v.  Reedcr,  18  N.J.  See  Perry  w.  Craig,  3   Mo.    360;    Furd 

Eq.  9S;  Anderton  -c.  Lemon,  S  N.  Y.  v.   WiUon,  6  B.  Mon.  (Ky.)  479;  El- 

236.  mendorl  v.  Taylor,   10  Wheat.  (Cf-  S.) 

1.  Hoge  V.  Hoge,  l   Watte  (Pa.)  163;  152.     But  in  Donovan  v.  Driscoll,  93 

Squire's  Appeal,  70  Pa.  St.  268;  CoK  u.  I*a.  SLeo9,a  different   concluKion   was 

Ashman,  76  Ind.  aio;  Collier  v.  Collier,  reached,  and  the  cestui  was  not  barred 

30  Ind.  32  i  Ryan  v.  Dox,  34  N.  Y.  307:  by  a  delay  of  twenty  years. 

V.  414;  B.  c,  48  So  of  twenty-seven  years.     Hayes  v. 

1  V.  Grover,  20  Goode,?  Leigh  (Va.)  541. 

c_  .^  thirty.  Philips  v.  Belden,  2 
.,  ,  ,.  h.{N.  Y.)  i;  Harrodu.  Fount- 
born,  100  Mus.  130;  Hall  V.  Linn,  8  leroy,  3J.  J.  Marsh.  (Ky.)  548. 
Colo.  464;  Flshbeck  v.  Gross,  113  111.  So  of  thirty -eight.  Powell  i:  Mur- 
J08;  Russell  V.  Southard,  12  How,  {U.  ray,  10  Paige  (N.  Y.)  256.  And  see 
S.)  139;  Ferguson  v.  Haas,  64  N.  Car.  sufra,  V.,  18. 

J73i   Barrell   v.   Haurick,  43   Ala.  60;  4,  No  trust  will   be  decreed   In  favor 

udd  V.  Mosely,  30  Iowa  433.  of   an   equitable   owner  who  has  neg- 

But  this  has  been  confined  to  cases  lected  to  assert  his  right   and  enforce 

where    fraud    or    mistake    is    alleged,  the  trust  for  such  a  length  of  time  and 

Petenon  v.  Grover,  30  Me.  363;  Miller  under  such  circumstances,  as  to  estop 

^^.  Gotten,  jGa.  341;  Barrell  !>.  Haurick,  him  from  questioning  the  legal  title  of 

43  Ala.  60.  the   other   party.     Hall   v.   Doran,   13 

And  see  cases  cited  under  sub-heads  Iowa  368.      See  Donovan  v.   Driscoll, 

EviDBNCB,  in  notesju/ro,  under  Con-  93  Pa.  SL309. 

STBucTiVE  Trusts.  The  principles  are  Where  an  administrator  so  mixes  the 

thesame  as  those  which  govern  evidence  trust  money  with  his  own  that  identifi- 
in   Resultino  Trusts.      Siifra,V.,    cation  is  impossible  and  dies,  and  his 

9i  v.,  17.  estate  isaettfed,  thoaeto  whom  it  passes 

t.  Collier  w.  Collier,  30  Ind.  31;  Peter-  cannot  be  charged  as  trustees  at  thein- 

•on  V.  Grover,   30  Me.  363;  Miller   v.  stance  of  those  whose   money  is   thus 

Gotten,  s  Ga.  341.  misused,  but  who  made  no  claim  during 

Especially  after  a  long  lapse  of  time,  the  settlement  of  the  estate.     McComas 

Collier  ».  Collier,  30  Ind.  32.     And  see  v.  Long,  85  Ind.  549. 

tM^a,  v.,  11;  V,  17.  B.  Cases  of  constructive   trust  being 

I.  Hall  f.  Doran,  13  Iowa  368;  Kajie  purely   of   equitable  ct^nizance,  lapse 

V.  Bloodgood,  7  Johns.  Ch.  (N.  Y.)  90;  of  time  is  no  absolute  bar  to  a  suit  for 

Elmendorf  v.  Taylor,   10   Wheal.   (U.  relief  thereon  ;  but  each  case  depends 

S.)  152;  Sherwood  v.  Sutton,  5  Mason  upon  its  own  nature  and  circumstances, 

<U.S.)  1431  Millen  [>.  Mclntyre,  6  Pet.  the  court  taking  the  statute  as  a  guide 

(U.S.)6i;   Grimsley  r.  Grimsley  (Ga.)  or  suggestion,  rather  than  a  command. 

S  S.  E.  Rep.  760.  Manning  v.  Harden,  j  Sawyer  (U.  S.) 

Mere   lapse  of  time  maybe  no  bar.  360;  Boone  i'.  Chiles,   19  Pet.  (U.   S.) 

Paschall  v.  Hinderer,  38  Ohio  St.  568.  177;  Michoud  v.  Girod,  4  How.  (U.  S.) 

Sixteen  years  has  been  AeAf  sufficient  503,  561,  and  see  sufra,  v.,  18. 

to  bar  the  trust  where  the  cestui  knew  AuthorltlN   of  Impllsd  Truta. — Bls- 

or  might  have  known  of  his  rightsdur-  pham's  Principles  of  Equity  (4th  ed.); 

ing  the  whole  time.     Hite  n.  Hite,  i   B.  Story's     Equity    Jurisprudence    (13th 

Mon.  (Ky.)  177.  ed.);  Pomeroy's  Equity  Jurisprudence; 

But  where  there  was  no  such  knowl-  Adams'  Doctrine  of  Equity   (7th  Am. 

edge,   eighteen  years  was  insufficient,  ed.);  Perry  on  tiie   Law  of  Trusts  and 

Bell  V.  Webb,  3  Gill  (Md.)  163.  Trustees  (3rd  ed.) ;  Lewin   on  TrusU  ■ 

In  Norris'  Appeal,   71    Pa,  St.    106,  Hill  on  Trustees. 
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IMPLIED  WARRANTY. 


lypLIBP  WAAAAHTT. — 

1.  Imflled    Warranty  ;   Defiuitien, 

2.  Caveat  JSmftor;    Rule    Defined, 

86. 

3.  Implied  Warranty  Excludes  Ca- 

veat Emfter  and  vice  Verm,  88. 

4.  Caveat    Venditor;    Rule  of  Ro- 

man Lavi,  88. 

5.  Frineiples  of  Implied  Warranty; 

Not  Mxcef  lions  to  Caveat  Emp- 

6.  Implied   Warranties  by    Agents, 

etc..  96. 

7.  Candiiions  Precedent;    Not   Im- 

plied Warranties,  101. 

8.  Executory    and    Executed    Con- 

tracts;     m-W     Afect     Implied 
Warranty,  104. 

9.  Waiver    of  Implied    Warranty, 

108. 

10.  When    Express    Warranty    Ex- 

cludes  Implifd;   Written   Con- 
tracts ;  Parol  Evidence,  109. 

11.  Official  and  Judicial  Sales  ;  No 

Implied  Warranty  in.  III. 

13.  Fraud  and  Deceit  ;    Wken   Raise 

Implied  Warranties,  in. 

13.  Some  General  Principles  of  Im- 

plied Warranty,  1J5. 

14.  ChsIom    or     Usage ;     Effect    on 

Implied  Warranty,  etc.,  116. 

15.  Subject-matter    of   Sale ;    Exis- 

tence of,  I  ifi. 

16.  Kinds  of  Implied  Warraaties,ii7. 

17.  Implied  Warranty  of  Title;  Tie 

Rule  in  (ieueraf.wj. 

18.  Tie  EuglisA  Rule,  no. 

19.  Tie  American  Rule,  ilo. 

20.  The  Rule  in  Canada,  ui, 
31.   The  Civil  I^avj  Rule,  III. 

13.  Implied  Warranty  of  Title  ;  11- 
lustrative  Cases,  Hi. 


33.  Affirmations  About  Title  asWar- 
ranties,  124. 

14.  Breach  of  Implied  Warranty  of 
Title,  115. 

25.  Sale  Under  Mortgage  ;  No  Im- 
plied Warranty  in,  116. 

l6.  Incorporeal  Chattels;  No  Implied 
Warranty  in  Sale  of,  116. 

37.  Implied  Warranty  of  Title  in 
Executory  Contracts,  126. 

28.  Implied  Warranty  of  Quality  in 

General.  137. 

29.  Does    a   Sound   Price    Imply    a 

Sound  Quality  t  133. 

30.  Second  Hand  Chattels,  135. 

31.  Sales  Upon  Inspection,  136. 

32.  Executed    and    Executory    Con- 

tracts ;    Hovi     Affect      Implied 
Warranty  of  Quality,  137. 

33.  Sales   by    Description  ;    Implied 

Warranty  in,  138. 

34.  Special  Implied    Warranties    of 


Warranty  in  Sale  of,  152. 

38.  Drugs;    Implied    Warranty     in 

Sale  of,  159. 

39.  Identity  of  Quality;     Kind    or 

Species,  160. 

40.  Genuineness;    Implied  Warranty 

of  162. 

41.  Sale   by   Sample;  Implied    War- 

rantyln,  165. 

42.  Damages  for  Bread  of  Implied 

Warranty.  170. 

43.  General  Summary ;  Modifications 

of  Old  Rules,  173. 


1.  Implied  Warranty— Deflnition. — An  implied  warranty  is  a  con- 
tract which  the  law  implies,  as  collateral  to,  and  arising  out  of  an 
express  one  for  the  sale  of  personal  property,  and  wherein,  by 
implication  of  law,  the  vendor  is  held  to  have  warranted  the  title 
or  quality  of  the  property  sold  at  the  time  of  sale.* 

1.  A  warrantj'  is  on  express  or  an  drawn  by  a  jury;  but  they  ore  the  con- 
implied  etatemeDt of  something  which  cluGionEorinferencesof lawpronounced 
the  porty  undeTtakes  shall   be  part  of    by  the   court   upon   facts   admitted 


the  contract,  yet  collotera!  to  the  express 
object  of  it.  Lord  Abimger,  in 
Chanter  v.  Hopkins.  4  M.  &  W.  i^. 
"  Implied  worranttes  ortse  W  Implied 
operation  of  law."     .     .     .    They  "  are 


proved  before  the  jurv."  Osgood  v. 
'       -  .,  2   Har.  &  G.  (Md.)  495;  s.  c,  18 

3ec.  317.  3'9- 

:aGe  the  facts  ore  controverted  the 
should   Instruct   the  jury   hypo- 


t  conclusions  or  inferences  of  fact     thetically    upon     them,    stating    what 
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2.  Caveat  Emptor — Bule  Deflned. — "  Let  the  purchaser  beware  "  is 
a  maxim  of  the  common  law.  In  cases  where  it  applies  there  can 
be  no  implied  warranty,  and  in  cases  where  the  law  raises  an 
implied  warranty  the  rule  of  caveat  emptor  cannot  apply.  Thera 
fore  caveat  emptor  may  be  defined  as  a  rule  of  the  common  law, 
taken  to  be  a  part  of  every  contract  for  the  sale  of  personal 
property  in  which  there  is  neither  fraud,  deceit  nor  an  implied  or 
expressed  warranty,  on  the  part  of  the  vendor ;  and  in  which  all 
conditions  precedent  have  been  complied  with  by  the  vendor,  and 
under  which  rule  the  purchaser  takes  the  risk  of  loss  by  defects 
in  the  title,  quality  or  quantity  of  the  property  sold  to  him.* 

facts,  if  proved,  constitute  an  implied  quence  of  the  contract,  notwithstanding 

warranty  as  a  matter  of  law.    Osgood  there  had  been  no  special  undertaking 

V.  Lewis,  2  Har.  &  G.  (Md.)  495;  %.  c,  (n  the  matter.    2  Schouler's  P.  P.  (ind 

18  Am.  Dec.  317,  319.  ed.),  ^  318. 

But  it  has  been  said  that  the  existence  But  an  antecedent  representation  hy 

of  an  implied  warrarttv  is  a  question  of  the   vendor   not   made   a   part   of   the 

Intent  for  the  jury.     Beime  v.  Dord,  5  terms   of   sale,  does   not   constitute    a 

N.  Y.  95;  s.  c,  55  Am,  Dec.  321.  wBrrBnty.      Benj.  Sales  {Bennett's  ed. 

Whet  Is  implied  in  an  express  con-  1888),  §   610;  1   Schouler's   P.  P.  (ind 

tract  js  as  much  a  part  of  It  as  what  is  ed.),  1)1)  331,  332. 

expressed.      Bishop  on  Con.  (Enlarged  Nor    can     a     warranty,  express    or 

ed.),  §  341.  implied,  be  created  after  a  sale  is  made 

Where   there   is   a  written   contract  by  any  acts,  expressions   or   represen- 

containing    no    express    warranty,   an  tations  of  the  vendor,  unless  some  new 

Implied  warranty  must  arise,  If  at  all,  consideration  be  given  for  the  warranty. 

from  the  language  used  in  the  written  Benj.  on  Salee   {Bennett's   -'    "'""    ' 


instrument     "It  must  have  its  source,    611;  3  Schouler's  P.  P.  (ind  ed,),  4  333. 
if  at  all,  in  some   language   either  of        The    warranty   must    be   upon    the 
brother  character  employed     sale  and  one  of  the  terms  of  the  contract 


in  the  contract,"      OtUwa  Battle  etc.  of  sale.     Ht^ns  i>.  Plympton,  11  Pick. 

Co.    V.   Gunther,   31    Fed.    Rep.    308,  {Mass.)  97, 99. 

211.  But  a  mere  expression  of  opinion,  not 

Implied   warranties   are  created    by  intended  as  an  inducement  to  the  sale 

law,  or  spring  from  Che  facts  existing  at  or  to  be  relied  upon  by  the  tniyer,  does 

the  time  of  sale,  from  what  the  parties  not  constitute  a  warranty.     Tenney  v. 

did,  rather  than  from  what  they  said.  Cowles,  67  Wie.  594. 

They   are   contracts,   to    be    sure,  but  1.    "The   law   of   England   is   mor« 

silent  contracts;  and  certain  ruies  pre-  lenient"   than   the   civil   law,   "to    the 

vail  as  to  their  existence  or  non-eiist-  vendor,   its    general     principle    tteing 

ence.      Bennett's    note  to    Benj.  Sales  caveat    tmflor."     With     reference    to 

(ed.  1888],  p.  614.  quality,  tiie  exceptions  to  this  principle 

A  warranty  in  a  sale  of  goods  is  not  are   very  few.       Holland's   El.  Jurisp. 

one   of  the   essential   elements   of  the  (4th  ed.)  338. 

contract,  for  a  sale  b  none  the  less  "  Note,  that  by  the  civil  law  every 
complete  and  perfect  in  the  absence  of  man  is  bound  to  warrant  the  thing  he 
a  warranty.  But  it  is  a  collateral  selleth  or  conveyeth,  albeit  there  be  no 
undertaking,  forming  fart  of  tMe  express  warranty;  but  the  common  law 
contract  hy  the  agreement  of  the  parties,  bindeth  him  not  unless  there  be  a  war- 
express  or  implied.  Benj.  on  Sales  ranty  either  In  deed  or  in  law,  for 
(Bennett's  ed.  1888),  4610;  a  Schouler's  caveat  emftor."  Coke  Lit.  102  a, 
P.  P.  {2nd  ed.),  f  321;  Foster  v.  For  a  case  in  which,  because  the  facts 
Smith,  18  C.  B.  156;  Mondel  v.  Steel,  8  did  not  raise  an  implied  warranty,  U 
M,  &  W.  858;  Street  v.  Blay,  2  B.  &  was  Iteld  that  caveat  emftor  was  the 
Ad.  456;  Chanter  v.  Hopkins,  4  M.  &  rule,  see  Lukens  v.  Freiund,  37  Kan. 
W.  399.  664;  s.  c,  41  Am.  Rep.  429,  434. 

An  implied  warranty  is   one  which  "  The  rule  of  the  common  law    .   ,   , 

the  law  deduces  a«  an  Inevitable  conse-  is  <aveat  emftor,   which   implies   that 
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the  purchaeermuet  take  care  to  examine  Bennett's  note  to  Benj.  on  Sales   (ed. 

anil  ascertain  the  kind  or  quality  of  the  iSSS),  p.  613. 

article   he  Is    purchasing,    or    provide  One  of  the  leading  cases  of  the  com- 

against  any  loss  he  may  sustain  from  mon  law  showing  with  what  harshness 

his  ignorance  of  the  kind  or  quality  of  the  maxim  caveat  emptor  was   applied, 

the  article  sold,  or  from  his  inability  to  and    how    far    it   trenched    upon   other 

examine  it  fully,  by  an   express  agree-  doctrines   of  the   law,  that   in  modern 

ment  of  warranty,  that  the  article  pur-  times  have  resumed  their  true  position, 

chased  Is  of  a  particular  kind  orquality  is  Chandelor  -o.  Lopus,  1  Croke  Jac.  3; 

which   the  parties  supposed  it  to   be.  s.  c,  I  Sm.  L«a.  Cas.  '77. 

Wright!',  Hart,  18  Wend.  (N,  Y.)  453.  In   this  case  "  the  defendant  sold   to 

The  general  rule  is  well  understood,  the   plaintiff  a  stone,  which  he  affirmed 

that  in  the  sale  of  any  article  of  mer-  to  be  a  bezoar  stone,  but  which  proved 

chandise.a  warranty  cannot  be  Implied  not  to  be  so."     It  was  held  that  no  ac- 

of  the  goodness  of  the  article,  from  the  tion  would   be   against   the  defendant, 

fact  that  a  sound   fair   price   has  been  "  unless  he  either  knew  that  it  was  not 

paid,  or  agreed  to   be   paid  ;  and  that  a  bezoar  stone,  or  warranted  It  to  be  a 

redress  cannot  be  had,  although  the  ar-  bezoar  stone." 

tide  sold  is   not   a  salable,  merchanta-  In  the  beginning  of  his  note  to  this 

ble  article,  unless  there  be  a  warranty  case  Mr.  Smith  says  r  "  If  the  plaintiff 

of  Its  soundness   or   quality,  or  unless  In  this  casewere  to  declare  uponawar- 

the  vendor  has  been  guilty  of  fraud   in  ranty   of  the   stone,   he   would   at  the 

the  sale.     In  such  sales,  the   purchaser  present  day,  perhaps,  succeed,  the  rule 

can  always  protect  himself  by  demand-  of  law  being  that  every  affirmation   at 

ing  a  warranty  ;  if  that  be  not  required,  the  time  of  sale  of  personal  ckalteU  is 

and  there  l>e  no  fraud  on  the  part  of  the  a' warraaly,  provided   it   af fears   to 

vendor,  the  purchaser  buys  at  his  own  have  been  s6   intended"     1    Sm.  Lea. 

risk  ;  his  judgment  is  his  only  warran-  Cas.  *78, 

tor,  and  he  has  no  right  to  call  on  the  But  notwithstanding  the  fact  that 
vendor  for  any  damages  he  may  have  Chandelor  v.  Lopus  is  Imperfectly  re- 
sustained,  by  the  article  being  different,  ported.aSchouler'sP.  P.(2nded.),^347, 
or  of  an  inferior  quality  from  that  which  it  has  many  times  been  cited  as  showing 
he  expected  he  was  purchasing,  the  the  correct  application  of  the  maxim 
mazimofcai>Aifeni/fi>r- applies.  Wright  caveat  emptor,  and  upon  it  the  early 
V.  Hart,  tS  Wend.  (N.  Y.)  455.  New     York      cases      were      founded. 

If  upon  a    sale  there   be   neither   a  Seiias  ti.  Woods,  3  Caines  (N.  Y.)  48; 

warranty  nor  deceit,  the  purchaser  pur-  s.  c,  2  Am.  Dec.  315  and    note.     Since 

chases  at  his  peril.     Kbmt,J.,  in  Seix-  that  time,  however,  the  limitations  upon 

as  V.  Woods,  2  Cai.  (N.  Y.)  48;  s.  c,  the  rule  of  caveat  emptor  have  become 

I  Am,  Dec.  115.  more  clearly  understood,  and  Chandelor 

The  lirst   and  general  rule  relating  v.  Lopus  can   no   longer  be  considered 

to  warranty  in  cases  of  sale  is,  that  the  binding  upon  the  exact  point  decided  in 

purchaser  buys  at  his  own  risk — caveat  it.     Hawkins  v.  Peml>erton,  51   N.  Y. 

emptor — unless   the  seller  either  gives  198;  Bounce   v.   Dow,  64    N.   Y.411; 

an  express  warranty,  or  unless  the  law  Story  on   Sales  (Perkins'  ed.),  4   359; 

imply   a  warranty   from   the    circum-  Stone   v.  Denny,  4   Met,    (Mass.)  151, 

stances   of  the  case,   or  the  nature   of  155;  I  Schouler's  P.  P.  (2nd  ed.),  ()  343; 

the  thing  sold,  or  unless  the  seller  be  see  also   notes  to  Chandelor  v.  Lopus, 

guilty  of^a  fraudulent  representation  or  In   Smith's   Leading  Cases,    especially 

concealment  in  respect  to  a  material  in-  the  American   notes  in  the  last  edition, 

ducement  to  the  sale.     Story  on  Sales  "On   the   sale  of  personal   property, 

(Perkins' ed.),  !)  349;  2  Schouler  P.P.  where  the  purchaser  inspects  for  him- 

(2nd  ed.), 4  312-     And  seethe  following  self  the   specific  goods   to  be  sold,  and 

coses  wherein  the  rule  of  cai/en/ em/^or  there   Is   no  express  warranty,  and  the 

Tay-  seller   is   guilty  of  no  fraud  and  is  not 

;,  607.  himself  the  manufacturer  of  the  goods 

Emerson"!'.  BHghain,  10  Mass.   197;  sold,  the  doctrine  of  caveat  emptor  ap- 

8,  c,  6  Am.  Dec.  109  and  note;  H^ht  plies,  although   the   seller  may  suppose 

!>.  Bacon,   136   Mass.  10;  s.  c,  30  Am,  that  the  goods  are  bought  for  the  pur- 

Bep.  639;  Welch  v.  Carter,   1   Wend,  pose  to   which   the   purchaser    applies 

(N.  Y.)  i85;8.c„  19Am.Dec.473.  And  them.     Hight  r.  Bacon,   126   Mass,  10; 

for  a  collections  ol*^  cases  from   all   the  s.  c,  30  Am.  Rep.  639. 

States  on  the  rule  caveat  emflor,  see  Warranty  of  quality  is  generally  not 
87 
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3.  Implied  Wamaty  Ezolndei  Caveat  Emptor,  and  vioe  vena. — The 
existence  in  a  sale  of  an  implied  warranty  excludes  the  applica- 
tion of  the  maxim  caveat  emptor,  and  conversely,  when  the  maxim 
is  applicable  no  implied  warranty  exists.  This  will  appear  clearly 
from  a  comparison  of  the  definitions  just  given  of  "implied  war- 
ranty"  and  '' caveat  emptor."  It  is  evident  that  the  cases  falling 
under  one  definition  cannot  come  within  the  scope  of  the  other. 
But  in  many  cases  the  distinction  between  the  two  doctrines  is 
very  subtle,  both  as  to  the  law  and  fact.  Yet  it  is  important  and 
the  rule  of  exclusion  should  be  carefully  observed,* 

4.  Caveat  Venditor — Bole  of  Bomoa  Law. — In  contrast  with  caveat 
emptor  stands  the  rule  of  the  civil  law  caveat  venditor.  In  terms, 
the  two  rules  are  the  antipodes  of  each  other.'    But  the  hmita- 

Implied  in  executed  sales  of  goods,  but  Dec.  165  and  note;   Chadsey  v.  Greene' 

m  the  absence  of  fraud  or  express  war-  14  Conn.  ^fii\  Biggs   v.  Perkins,  75   N. 

ranty  the  rule  is  ca-uea(  ew^/or.   Beirne  Car.  379;    Armstrong    v.    Bufford,   51 

p.  Dord,  s  N.  Y.  95;  s.  c,  55  Am.  Dec.  Ala.   410;    Roseman     v.   Canovan,   43 

321.  Cal.  iio.ri7. 

The    doctrine   of   caveat   emptor    is         In  the  foregoing  cases  and  authorities 

founded  upon  the   idea   that   the  pur-  it  is  deemed  that  the  correctness  of  the 


chaser  sees  what  he  buys  and  exercises  cavenl  emflar.  in   the  text,  is  fully  ei 

his  own  judgment.     Where  he  has  no  tnined.     It  is  true  some  of  the  authori- 

opporlunity  of  exercising  this  judgment,  ties  cited — for  example  the   New  York 

but   relies   upon   the  judgment  of  the  cases — seem  to  ignore  some  of  the  llml- 

party  with  whom  he  deals,  the  tendency  tations   placed    upon   the   rule   by  the 

of   the  modern    decisions   Is   to  imply  dejinilion;  but  it  is  believed  that  m  the 

a    warranty    of    quality.     Brantley  if.  course  of  this  article  it  will  be  seen  that 

Thomas,  23  Tex.  370^  s.  c,  73  Am.  Dec.  the  definition   is   substantially  accurate 

264  and  note.  in  what  it  includes  and  excludes  a«  the 

But    the    purchaser   must  attend  to  law  stands  to-day. 

qualities  within  his  knowledge  and  ob-  To  sum  up  tiie  rule,  caveat  emptor  is 

servation.  Brantley  if.  Thomas,  21  Tex.  strictly  applied  in   all   cases  of  the  sale 

270;  s.  c,  73  Am.  Dec.  264.                   '  of     an    ascertained,      specific     chattel 

Caveat  emptor   Is  the  rule  of  sale  in  already  existing,  and  which   the  buyer 

the  absence  of  express  warranty,  where  has  or  might  have  inspected.    Bowman 

the  vendee  has   equal   knowledge  of,  or  v.  Clemmer,  50    Ind.   10;     Barnard  11. 

equal  opportunities  to  know  the  charac-  Kellogg,  10  Wall,  (U,  S.)  383;  Benj.  on 

ter  or  quality  of  the   article   sold,  with  Sales  {Bennett's  ed.  1888),  4  644. 

his   vendor.      Bartlett   v.    Hoppock,  34  But  beyond  this  there  are  many  limi- 

N.   Y.    118;    s.   c,   8S   Am.   Dec.  428;  tations    upon    the    application   of   the 

Weimeri'.  Clement,  37  Pa.  St.  147;  B.C.,  maxim,  which  will  be  more  fully  de- 

78    Am.   Dec.   411;   Hyatt   ».  Boyle,  5  veloped   later  on,  and  are  fully  estab- 

Glll  &  J.  (Md.)  wo;  B.  c,  25  Am.  Dec.  lished    by    the    best    authorities.     See 

276.  Benj.   on   Sales  (Bennett's  ed.  1888),  44 

Caveat  emptor   is   the   rule   in  sales  627,620.  631,  636,  639,  641,  644,  64c,  c? 

where  there  is  neither  fraud  nor  express  seq.     Also   Mr.  Bennett's  note,  pp.  623, 

warranty,  and  tie  purchaser   buys  on  630;  2  Schouler'a  P.P.  (2nd  ed.),  ^4  322, 

inspection  or  luitk   an   opportunity  to  343,  345,  346,  381;  Story  on  Sales,  ^  359. 

inspect.     Kohl  v,    Lindley,  39  III.  195;  1.  Whenever  the  seller  has  given  an 

s.  c,  89  Am.   Dec,  294;  Getty  v,  Roun-  express  warranty,  or  the  law  implies  a 

tree,  2  Pin.  (Wis.)  379;  2  Chond,  (Wis,)  -luarranty  from    the   cireumatances,    or 

28;  s.  c.,  54  Am.  Dec.  138.  the  buyer  can  bring  fraud  home  to  tlie 

But  defects  visible  and  easrtodls-  party  from  whom  he  purchased,  the  doc- 
cover  will  not  prevent  the  vendee's  re-  trine  of  cau«ifeM//ar  falls  of  applica- 
coverv  therefor  If  the  seller  has  dis-  tlon.  2  Schouler's  P.  P.  (2nd  ed.],  4 
Kuise3  them,  and  by  his  false  statements  322. 


induced  the  vendee  to  buy.     Hanks 
McKee,  jLltt.  (Ky.)  127;  s.  c,  13  Am, 
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tions  upon  the  application  of  the  rule  caveat  emptor,  whereby  the 
the  vendor  is  held  in  most  cases  to  warrant  the  title  of  the 
property  sold  by  him,  to  the  exclusion  of  the  common  law  maxim, 
have  very  nearly  harmonized  the  results  of  the  common  and  civil 

law  in  so  far  as  the  responsibility  for  the  title  of  personal  property 

«arl_v   period,   and   in   reference,   as   it  in  sucii  a  case,   unlesB   l)ie  article  sold 

would  seem,  rather    to    thoee    articlee  was  in  such  a  situation  thatit  could  not 

whiciiareof  general  and   ordinary  use,  be  seen   and   examined   by  the   parties. 

tliantosuch  as  enter  extensively  into  Seiias  v.   Woode,   2   Cai.    {N.  Y,)  48; 

the   commerce    of  the   country;  while  Swett  !■.  Colgate,  30  Johns.  [N.  Y.)  196. 

that  of  tlie  common   law,  viz.,  caveat  By  the  civil  law  aUo,  there  was  an  '— 

tmftor,  originating  in  a  commercial  age  plied  warranty  on  the  part   of  the 

and  among  highly  commercial   people,  dor  that  the  article  sold  was   not   only 

naturally  look  the  form  best  calculated  free  from  Buch  defects  as  would  render 

to  promote  the  freedom   of  trade.     No  it  unlit  for  the  ubc  for  which  it  was  pur 

doubt  the  common  law  rule  is,  upon  the  chased,  but  also  that   it  was  free   from 

whole,  wisest  and  l>eGt   adapted  to  an  defects  of  a  dilTerent  kind  which  merely 

advanced  state  of  society;  and  yet  there  diminished   its   value   below   that   of  a 

is  a  iat^  class  of  cases  In  which  that  of  sound  article.     In  the  first  case  the  ven- 

the  civil  law  would   scire   to  prevent  a  dee  might  return  the  article  and  rescind 

multitude   of  frauds.     Hoe  v.  Sanborn,  the   sale  by  a  rehibitory  action   to  re- 

21  N.Y.  552;  s.c.,78  Am.  Dec.  163,168.  cover  back  the   price;  and   in   the   last 

The    rule  of  the  civil    law  is   caveat  case  the  actio  cstimateria  was  given  to 

venditor,  and,  therefore,   if  the   seller  enable  him  to  recover  the  difference  in 

wislies  to  secure  himself  from   future  value  between  the  defective  article  and 

responsibility.  In  case  the   article  sold  a  sound  one  of  the   same   kind.     Voet, 

should  afterwards  be  ibund  to  be  differ-  Pand.  b.  21,  lit.  i,  *^4  4,  5. 
ent  in   kind   or   quality  from  what   the         The  vendor  might,  iiowever,  in  either 

parties  supposed  it  to  be,  he  must   take  case,  exempt   himself  from  liability  by 

care  to  provide  against  such  a  responsi-  an  express  stipulation  to  that  effect,  un- 

billty   by   a  particular  agreement  with  less  he  was  aware  of  the  defect  in   the 

the    purchaser.     Wright    x<.   Hart,    iS  article  and  concealed  the   fact  from  tlie 

Wend.  (N.  Y.)  449,453-  purciiaser.     Poth.   Cont.   of  Sale,  No. 

The  doctrine  of  implied  warranty  is  182.  By  the  law  of  Scotland  a  pur- 
very  much  restricted  by  the  common  chaser  is  allowed  to  rescind  the  sale  for 
law,  and  in  this  it  differs  from  the  Ro-  a  defect  which  renders  the  article  unflt 
man  law,  which  implied  a  warranty  of  for  the  use  for  which  it  was  purchased; 
title  of  soundness  and  fitness  by  the  but  the  principle  of  implied  warranty 
mere  fact  of  sale.  ProfFatt's  note  to  against  minor  defects  which  merely 
Emerson  v.  BHgham,  6  Am.  Dec.  113,  diminish  the  value  of  the  article,  is  dis- 

There  is  unquestionably  a  very  ma-  allowed,  as   hurtful  to   the   interests  of 

terial  difference   between   the  rules   of  commerce.     Stair.   Inst.  80,  81;   Erok. 

the  civil  law  upon  the  subject  of  im-  Inst.   b.  3,  tic.  i,  4  '<>;  Lindsay  v.  Wil- 

plied  warranties  in  sales  and   the  rules  son  in   1771;  Morris.   Diet.   Dec.  Sale, 

of  the  common  law  on  the   same   sub-  No.  68.     The  general  rules  of  the  com- 

ject;  which  last  is  the  law  of  this  State,  mon  law  are  directly  in  the  reverse  of 

By    the   civil   law,  if  there  was   error  those  of  the  civil  law;  It  being  a  settled 

either  as  to  the  substance  of  the   thing  rule  of  the  common  law,  with  perhaps 

which  was  intended  to  be  sold  or  pur-  some  few  exceptions,  that  the  vendor  is 

chased,   or   as  to   any  of  its  essential  not  bound  to  answer  for  the  quality  or 

qualities,  without  which  it  would  not  be  goodness  of  the  article  sold,  unless  he 

the  article  for  which  it  was  sold — as  if  a  expressly  warrant  it  to  be  of  a  partlcu- 

metal  was  sold  for  silver  bullion,  which  lar    quality,     or     to     be     sound    and 

allerwards  turned  out  to   be    gold    or  good;  or  knows  it  to  be  otherwise,  and 

brass;  or  if  candlesticks  were  sold  as  uses  some  disguise  or  art  to  deceive  the 

silver  and   they  afterwards   turned   out  purchaser,  or  represents   the  article  to 

to   be   only  plated,   there  would   be  no  be  different  from  what  it  in   fact  is.     2 

valid  sale.     Poth.   Obi.   No.    18;  idtm,  Bl.    Com.    4^0;    a     Kent    Com,     479. 

on  Cont.  of  Sale,  No.  34.     But  by  the  Waring  v.  Mason,  18   Wend.   (N.  Y.) 

law  the  sale  would  be  binding  415,  432. 
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bought  and  sold  is  concerned.*  The  difference  between  the  two 
rules  as  to  a  warranty  of  quality  was  and  is  more  pronounced. 
By  the  one  it  is  held  that  a  sound  price  implies  a  sound  article ;  by 

the  other  no  such  implication  arises,  and  the  purchaser  must 
usually  look  to  the  quality  of  the  thing  he  buys.  In  the  one  case 
the  risk  is  upon  the  seller;  in  the  other  it  is  upon  the  buyer.* 

1.  The  civil  law  rule  about  title  can-  from  the  payment  of  a  "sound  price" 

not  be  treated  as  etrictly  a  warranty  of  for  the  article  eold.      Although  paying 

title.    It  was  In  reality  only  a  warranty  a  sound  price  may  prove  that  the  pur- 

of   peaceable    possession    and    against  chaser  was  not.  it  does  not  proVe  that 

eviction.     Holland's   El.  of  Juris.  (4th  the     vendor    was,    cognizant    of   any 

ed.)  337;  1    Schouler's  P.  P.   {2nd  ed.),  defect.     It  can,  therefore,  have  no  ten- 

k  379i   Benj.   on   Sales   (Bennett's   ed.  dency  to  show  which  of  the  two  parties 

t888),  ^4  405-409,  643;  Story  an  Sales  ought  to  bear  the  loss.     Where,  how - 

(Perkins'  ed.),   4  367,   C.  &  E.;  1   Bl.  ever,   the  price  paid   is   less   than   the 

Com.45i;2  Kent's  Com.  *47^-   I^""**-  value  ofthe  article,  supposing  it  to  be 

man's  note  to  Scolt  v.   Hix,   62   Am.  sound,  this   shows  that   the   purchaser 

Dec.  460.      But  in  effect,   as   between  was  apprised  of  the  defect  and  that  the 

private  individuals,  the  rules  of  the  civil  parties  contracted  with  reference  to  it. 

and  common  law  as  to  an  implied  war-  In  such  cases,  therefore,  no  warranty 

ranty  of  title  arising  from  the  sale  of  arises.     It  is  in   this  aspect  alone  that 

chattels  are   not    essentially   different,  the  price  paid   becomes  of  importance, 

although   the   attainment  of  the   final  But  because    the   want    of   a    "sound 

result  may  be  sustained  upon  different  price"  would  thus  prevent  a  warranty, 

S rounds  under  the  one  rule,  it  has  been  illogically  inferred  that  the 
'om  those  advanced  as  the  basis  payment  of  a  "sound  price"  was  the 
of  the  other.  Benj.  on  Sales  (Bennett's  foundation  of  the  warranty.  The 
ed.  1888),  fj  410,  630.  And  so  sayB  Mr.  truth  is,  that  the  civil  law  raises  the 
Storv,  thus:  "The  doctrine  of  the  warranty,  because  it  presumes  knowl- 
Roman  taw  in  respect  to  warranty  of  edge  on  the  part  ofthe  vendor;  and  the 
title,  though  different  in  terms  from  the  want  of  a  sound  price  prevents  a  war- 
common  law  was,  in  substance,  the  ranty  because  it  proves  equal  knowl- 
same."  Story  on  Sales  (Perkins'  ed.),  edge  on  the  part  ofthe  vendee. 
4  367,  C.  it  E.  But  although  the  The  theory  of  the  civil  and  of  the 
efiect  of  the  Roman  law  was,  as  is  that  common  law,  in  respect  to  these  im- 
of  England,  to  imply  a  warranty  of  plied  warranties,  is  entirely  different. 
title  in  sales  between  private  individu-  The  civil  law  holds  that  the  warranty 
als,  where  there  are  no  circumstances  enters  into  and  forms  an  integral  part 
to  show  that  the  vendor  does  not  sell  as  of  the  contract  of  sale  itself,  as  will  be 
owner,  ^'et  the  distinction  now  made  in  seen  by  referring  to  Pothier'a  defini- 
the  United  Stales  between  a  vendor  in  tion  of  a  sale,  and  his  statement  of  the 
and  out  o»  possession  was  not  recog-  obligation  of  the  vendor  to  warrant 
nized.  Story  on  Sales  (Perkins'  ed.),  against  latent  defects,  which  he  deduces 
4  3^  %•  directly  from  that  definition.  The  defi- 
9.  The  civil  law  maxim  that  a  sound  nition  he  gives  seems  to  l>e  somewhat 
article  is  warranted  bv  a  sound  price,  strained  for  the  purgtose  of  embracing 
was  not  the  maxim  of' the  common  law  that  obligation.  See  Pothier  on  Con- 
and  has  not  lieen  adopted  by  this  court,  tracts  of  Sale,  prelim,  art.  and  pi.  2, 
ir  the  buyer,  instead  of   requiring  an  ch.  i.  ^4. 

explicit  warranty,  chooses  to  rely   on  But  the  common  law,  with,  as  I  con- 

his   own  inspection,  or  the  opinion  of  ceive,  better  logic,  derives  the   obli^a- 

the  vendor,  if  mistaken  as  to  quality  he  tion  from  the   general   doctrine  which 

has  only  himself  to  blame.     Weimer  t>.  holds    vendors    responsible   for    every 

Clement,  37  Pa.  St.  147;  s.  c,  78  Am.  species  of  deception.    That  this  is  the 

Dec.  411,  412;  Eagan  I'.  Call,  34  Pa.  St.  true  source   of   this   warranty  at    the 

3^6;  s.  c..  75  Am.   Dec.  65J;   Holland's  common  law  will  be  rendered  apparent 

El.  Juris.  (4th  ed.),  337. 33^  by  reference  to  three  early  cases,  two 

It  has  been  frequently,  but,  as   I  ap-  oif  which  have  been  already  referred  to, 

prehend,  inaccurately,  said  that,  under  viz  :  Dale's  Case,  Cro.  Eliz.  44 ;  Fur- 

the   civil   law,   a   warranty  is   implied  nis  v.   Leicester,   Cro.  Jac.   474  -,   and 
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5.  Friiiioiplea  of  Implied  Wuranty — Not  Exceptions  to  Caveat 
Emptor,  eta — In  recent  times  the  expanding  common  law  has  very 
nearly  found  a  middle  ground  between  the  rules  caveat  emptor 
and  caveat  venditor ;  that  is,  it  has  placed  each  of  them  on  its- 
own  true  basis  by  the  recognition  of  fundamental  legal  principles, 
intermediate  between  them,  and  pursuant  to  which  the  one  rule 
or  the  other  is  applied,  in  effect,  according  to  the  manifest  inten- 
tion of  the  parties  and  the  policy  of  the  law  in  seeking  to  pro- 
mote justice.  This  has  been  accomplished  through  the  develop- 
ment of  the  doctrines.of  implied  warranty  and  their  application 
to  cases  once  firmly  bound  within  the  harsh  limits  of  the  maxim 
caveat  emptor.  It  is  now  the  rule  that  in  certain  classes  of  cases 
the  vendor  is  held  to  warrant  the  existence  of  those  attributes  of 
title  and  quality  to  and  in  the  property  sold  of  which  he  assumes- 
to  have  knowledge  or  about  which  he  alone  has  the  means  of 
knowledge,  or  concerning  which  it  is  the  policy  of  the  law  to 
charge  him  with  knowledge ;  while,  on  the  other  hand,  the  vendee 
is  still  bound  by  the  maxim  caveat  emptor  in  those  cases  where  he 
has  fair  opportunities  of  ascertaining  the  facts  about  the  title  or 
quality  of  the  property  he  buys  or  is  put  upon  notice  of  a 
possible  defect  therein.*     Out  of  the  application  of  such  princi- 

CrosB   i>.   Gardner,  Carth.  90 ;  s.  c,  t  So  in  South  Carolina,  there  has  been 

Show.  68.  a  marked  tendency  to  applj'  the  rule  of 

TheBe  cases  show  bj  what  gradations  the  civil  rather  than  the  common  law, 
a  strong  principle  of  justice  overcame  but  it  ie  submitted  that  the  cases  seem- 
at  length  the  technical  rules  of  the  ing  to  maintain  this  doctrine  can  ubvi- 
common  law,  and  forced  the  courts  to  ally  be  sustained  upon  the  principles- 
sustain  an  action  for  a  deceit  without  now  almost  universally  invoked  as  es- 
any  averment  or  actual  proof  of  wilful  tablishing  implied  warramiesof  quality. 
deception.  Hoe  v.  Sanborn,  31  N.  Y.  Timrod  v.  Shoolbred,  1  Bay  (S.  Car.) 
553 ;  8-  c„  78  Am.  Dec,  163,  168.  314;  s.  c-,  1  Am-   Dec-  620;  WhitefieW 

In  Louisiana  the  rule  of  the  civil  law  -v.  McLeod,  i   Bay  (S.'Car.)  3S0;  s.  c, 

both  as  to  title  and   to  quality  prevails,  I  Am.  Dec,  650;  Houston  v.  Gilbert,  } 

it  being   there   provided:  "There    are  Brevard  (S- Car.)  63;  s.  c,  eAm.  Dec. 

tilings  which,  although  not  eMential  to  ^42;    Vanderhost    -v.    MacTaggart,    I 

tiie  contract,  yet  are  implied  from  the  Brev.   (S.  Car.)  269;  a.  c,  2  Am.  Dec. 

natureof  such  agreement,  if  no  Etipula-  667;  Smith   v.   McCall,  i   McCord  (S. 

tion    t>e    made    respecting    them,    but  Car.)   aa;  s.  c,    10  Am.    Dec.  666;   i 

which  the  parties  may  expressly  modify  Parsons  Con.  (5th  ed.)  584.     See  also 

or    renounce,   without   destroying    the  Bailey  v.  Nickols.  3   Root  (Conn.)  407: 

contract  or  changing  its  deacriptloni  of  s.  c,  :  Am.  Dec.  83  and  note  ;  Benj.  on 

this   nature   is  warranty,  which   is  Im-  Sales  (Bennett's  ed.  1888).  pp.  6J3,  624. 

plied  in  every  sale,  but  which  may  be  1.  This  statement  of  the   principles 

modUied  or  renounced,  without  chang-  upon   which   the   doctrines   of  implied 

Ing   the   character  of   the  contract  or  warranty  rest  is  believed  to  be  approxi- 

destroying  its  effect"     La.  Civil  Code,  mately  correct.     Its   purpose  is  to  lay 

art.  1764.  the  foundation  for   an   accurate  appre- 

Another  provision  of  the  same  code  hension  of  the  more  specitic  develop- 
is:  "Whether  the  defect  in  the  thing  ment  of  principles  that  Is  to  follow.  In 
sold  be  such  as  to  render  it  useless,  and  a  general  way  it  is  fully  supported  by 
altogether  unsuited  to  its  purpose,  or  authority.  "The  tendency  of  all  llie 
whether  it  be  such  as  merely  to  dimin-  modern  cases  on  warranty  is  to  enlarge 
Ish  the  value,  the  buyer  may  limit  his  the  responsibility  of  the  seller,  to  con- 
demand  to  the  reduction  of  the  price,"  strue  every  affirmation  by  him  to  be  a 
La.  Civil  Code,  art.  1541.  See  also  t  warranty,  and  frequently  to  imply  a 
Parsons  on  Con.  (jth  ed.)  584.  warranty   on   his  part    Irom   axXi   and 
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■circumstanccB,  wherever  thev  were  re-  order,  deicribine  what  ahould  be  sup- 

Ued  upon  by  the  buyer.     Tne  maxim  plied  him,  and  detailing  its  character  at 

or  caveat  emptor  seems  gradually  to  be  pleasure;  and  the  seller  was  to  Turnigh 

restricted  in  its  operation,  and  limited  something  of  correepondtng  description, 

in   its  domain,  and   beset  with  ttic  cir-  The  seller's  judgment  being  necessarily 

cumvallations  of  the  modem  doctrine  relied  upon,  and  the  description  given 

of  implied  warranty,   until   it   can   no  by  the  buyer  being  a  rule  of  guidance, 

longer  claim  the  empire  over  the  law  of  the  seiler  was  l>ound  to  supply  what  in 

Kales,  and   is   but   a   shadow  of  itself."  truth   answered   that   description,   and 

Story   on    Sales   (Perkins'   ed.),  4   359.  was  sosaiabie  in  the  market;  the  nature 

The  preceding  review  of  cases  under  of   the   contract   called    for  so   much. 

the  law  of  warranty  tends  to  show  that  But  here  the  seller's  duty  terminated; 

the     implied     warranty,     properly    so  for  caveat  emptor  would  throw  upon 

called,  of  sales,  concerns  Itself  chiefly  the    buyer  all    additional   risks   as    to 

with    quality;    while    matters   of  kind  quality  and  the  inherent  Btness  of  such 

and  quantity,  as  fulfilling  a  buyer's  de-  a  thing  for  hU  own  unexplained  pur- 

scriptlon,  are  brought  rather  within  the  poses;  the  doctrine  further  suggesting, 

rule  of  conditions  precedent.     Leaving  that  so  soon  as  the  buyer  had  an  oppor- 

oul  questions  of  title,  the  judicial  con-  tunity  of   inspecting    the    article,  and 

fusion   appears   to   have  chiefly  arisen  ascertaining  its  fair  compliance  with  his 

-  in  staying  the  disastrous  consequences  description,  he  was  bound  to  examine 

which   attend    a    conventional    caveat  and  reject  for  cause,  or  he  forever  held 

tmftoi — a   rule   which  was   obviously  to   his   bargain   as   ad  idem   with   the 

designed  by  the  fathers  of  the  common  seller  In  all  respects.     So  when,  at  a 

law,  not   to  trick  the  buyer  out  of  the  much   later   stage,  merchants  took   up 

subject-matter    he   had   bargained  for,  the  practice  of  dealing  in  specific  com- 

but  to  throw  him  upon  the  exereisc  of  modities  by  bargaining  over  a  represen- 

his  own  mental  faculties  in  ascertain-  lative     sample,     caveat     emptor     still 

Ing  its  true  qualities;  not  to  give  sellers  prevailing,  the   bulk   furnished    should 

as  a  class  an  undue  advantage,  but  to  correspond  with  the  sample,  to  be  sure; 

make   them   purchase  with   their  wits  but  of  its  intrinsic  qualities  the   buyer 

about    them.       Caveat     emptor    only  was  to  judge  by  testing  the  sample,  and 

goaded  the  buyer  In  case  he  had  mis-  using  all  tiie  precautions  in  his  power, 

used   his  own  opportunities  of  inspec-  Implied  warranty  of  quality  appears  to 

tion;  where  he  had  Imprudently  trusted  be,  therefore,  a  doctrine  by  no  means 

to  good   luck  or  the   seller's   scruples,  at  variance  with  the  policy  of  caveat 

Did  the   minds   of   both   parties  meet  emptor;  it    is    rather    the    reasonable 

upon  a  specific  thing,  such  as  a  horse,  adaptatianofthatpollcy  toemergenciea; 

a  sack  of  flour,  a  piece  of  cloth,  or  an  for  still,  as  before,  the   subject-matter 

article  of  furniture?     For,  in  the  olden  delivered  by  the  seller  must  be  essen- 

time,  most  chattels  bargained  for  and  tially  that  bargained  for;  while  upon  the 

sold   were    of   this    simple    character,  buyer  is  ever  cast  the  responsibility  of 

visible  and  tangible.     Then  the  buyer  taking    heed,    to     the    extent    of    his 

could  not  exonerate  himself  from  blame  opportunity,  that  the  thing   which  he 

if  the  seller  had  given  him  a  chance  to  means  to  purchase  is  worth  all  he  agrees 

handle,  examine,  poise,  talk  over  such  to   pay  for   it.     It   is  only  where   the 

attributes  as  he  thought  fit,  and  ask  for  circumstances    of   the   transaction   are 

an  express   warranty   to   cover   every  such  that  the  buyer  cannot  be  supposed 

doubtful   poit.t;   the   seller   transferred  capable  of  making  an  intelligent  Inspec- 

ownershipin  the  specific  thing,  and  that  tion  ofthe  thing  at  all,and  discriminating 

was  enough.  as  to  Its  true  qualities  for  himself,  but 

But  if  the  circumstances  were  such  must,   instead,    trust    to    the    superior 

that  the  buyer's  opportunity  of  inspect-  discretion  and  opportunities  of  the  seller 

ing  its  qualities  must  necessarily  have  (the   seller's  vocation   here    importing 

been  deferred,if,for  instance.something  peculiar  skill  or  expert  knowledge  in 

had  to  be  made  lo  order,  or  an  article  supplying  the  thing  wanted),  or  where 

bad    to   be    procured   from    a    distant  the   seller   seeks   to  defraud,   that   the 

market,  the  situation  was  quite  dillerent.  latest  cases  seem  to  depart  from  the  old 

In   such   a   case    the    precise    subject  rule  of  caveat  emptor;  and  this,  after 

matter  which  should  eventually  fill  the  all,  in    order    to    give    the    particular 

contract   was    not  where    both    could  transaction  its  just  import,  consistently 

judge  of  it,  not  always  even  in  existence;  with  maintaining  the  general   maxijn. 

and    the   buyer  could    only  leave    his  i  Schouler's  P.  P.  (and  ed.),  4  381. 
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pies  as  these  spring  the  entire  doctrine  of  warranties  by  implica- 
tion of  law.  But  from  this  it  must  not  be  inferred  that  implied 
warranties  are  mere  exceptions  to  the  rule  caveat  emptor,  much 
less  to  that  of  caveat  venditor.     It  is  common  to  treat  them  as  mere 


It  maj  not  be  pcMsible  to  reconcile  all  from  the  vendor's  conduct  at  the  time 

the     decisions    upon     tlie    subject     of  of  sale,  tantamount  to  an  affirmation  of 

implied    warrantKt  upon   the   sale    of  title,  there  is  no  reason  why  it  may  not 

goods;  but  if  we  keep  steadily  in  view  be  inferred  from  the  mere  fact  of  sale, 

the  principle  which  lies  at  the  basis  of  especially  where  the  vendor  Is  in  pos- 

all  tuch  caees,  we  ehall  find  that  much  Heaaton,  unless  the  sale  is  made  under 

of  tlie  apparent  conflict  will  disappear,  such  circumstances  as  to  negative  the 

It  is  a  universal  doctrine,  founded  upon  idea  of  a  warranty."     Freeman's  note  to 

the  plainest  principles  of  natural  justice,  Scott  v.  Hii,  62  Am.  Dec.  461. 
that,  whenever  the  article  sold  has  some        And  in  an  Illinois  case,  after  stating 

latent   defect   which   is   known   to   the  caveat  emptor  to  be  the  general  rule, 

seller,  but   not   to   the   purchaser,   the  the  court  proceeds:     "Yet,  like  most 

fanner  is  liable  for  tills  defect,  if  he  general  rules,  it  also  has  its  exceptions, 

fails  to  disclose  his  knowledge  on  the  as  in  the  case  of  goods  sold  by  sample; 

subject  at  the  time  of  sale.     In  all  such  there  the  law  implies  a  warranty  that 

cases,   where    the    knowledge    of    the  the  bulk  la  of  a  quality  as  good  as  the 

vendor  is  proved  by  direct  evidence,  his  sample;  and  in  executory  contracts  for 

responsibility  rests  upon  the  ground  of  the  sale  of  personal  property,  the  law 

fraud.      But  there  are  cases  in  which  implies,  as  a  part  of  the  contract,  In  the 

the   probability  of  knowledge   on   the  absence  of  any  express  stipulation   to 

part  of  the  vendor  is  so  strong  that  the  that  effect,  that  the  property  shall  be  of 

courts  will  presume  its  existence  without  a  fair,  merchantable  quality  and  con- 

Eroof,  and  In  these  cases,  the  vendor  is  dltlon,  and  fit'for  the  uses  for  which  it 

eld     responsible     upon     an     Implied  is  purchased.     And  the  rule  is  the  si 


warranty.  The  only  difference  between  where  the  purchase  is  made  without 
'asses  of'^cases  is,  that  In  one  sample,  or  without  an  opportunity  for 
'  is  actually  proved,  in   the    inspection.     In  such  cases  It  would  be 


other  it  is  presumed.  unjust  to  say,  let  the  buyer  take  c 

It  is  obvious  that  the  vendor  of  goods  when  he  has  no  opportunity  of  looking 

would  be  vf:Ty  likely  to  know  whether  at  the  article.     If,  however,  there  is  no 

he  has  a  title  to  the  goods  he  sells,     lie  fraud,    and    he    takes    the    article    on 

knows    the   source   from   which     such  inspection,  or  with   an  opportunity  to 

title  was  obtained,  and  has,  therefore,  inspect  ft,  he  has  no  right  to  complain, 

means  of  judging  of  its  validity,  which  The  maxim  of  caveat  emflor   is  then 

the   purchaser  cannot  be  supposed   to  properly  applicable  to  him."     Kohl  v. 

have.     Hence  it  is  the  doctrine,  both  of  Ltndley,  39  111.  195;  s.  c,  89  Am.  Dec. 

the    civil   and   the   common   law,  that  194, 300. 

every  vendor  impliedly  warrants  that  The  common  law  applies  the  maxim 
he  has  title  to  what  he  assumes  to  sell,  caveat  vendilor  and  not  that  of  caveat 
Hoe  V.  Sanborn,  ii  N.  Y.  $51;  s.  c,  78  emflor  to  merchandise  sold  to  arrive. 
Am.  Dec.  163,  165.  which  the  vendor  has  not  on  hand  and 
So,  in  commenting  upon  the  opinion  which  neither  party  can  inspect  It 
of  Baron  Parke  in  Morley  v.  Atten-  would  l>e  contrary  to  sound  morality 
borough,  3  Exch.  500,  the  learned  and  public  policy  to  enforce  the  doc- 
editor  of  the  Am.  Decisions  says:  trine  of  caveat  emptor  and  compel  the 
"  But  admitting  all  that  is  said  in  the  purchaser  to  pay  for  goods  of  an 
opinion  to  be  directly  and  positively  unmerchantable  quality  in  such  a  case, 
adjudicated,  it  does  not  militate  very  Newberry  v.  Wall,  35  N.  Y.  Sup.  Ct. 
strongly  gainst  the  doctrine  of  impli^  106;  i  Parsons  on  Con.  (5th  ed.)  583. 
warranty  of  title.  The  rule  of  caveat  After  showing  that  much  of  the 
emptor,  with  the  exceptions  stated  by  original  strictness  of  the  common  law 
the  learned  baron,  is  shorn  of  most  of  in  the  application  of  the  maxim  caveat 
its  warning  and  menace  to  purchasers  emptor  grew  out  of  the  old  form  of  de- 
with  respects  to  defects  in  title.  If  a  daring  in  tort  upon  a  warranty,  and 
warranty  of  title  may  be  inferred,  that  later,  after  it  became  usual  to  de- 
wlthout  express  words    of    warranty,  clare  in  aatumpsii,  the   rule  of  caveat 
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■exceptions  to  the  common  law  rule.'  But  this  is  an  error  which 
has  led  to  much  of  the  difficulty  found  in  discriminating  between 
■cases  governed  by  the  maxim  caveat  empt&r  and  cases  of  implied 
warranty.'  It  should  be  avoided,  as  the  doctrines  of  implied 
warranty,  although  closely  analogous  to  those  of  the  maxim  caveat 
4'iiiptor,  are  in  reality  bottomed  upon  legal  principles  wholly  inde- 
pendent of  the  maxim.' 

Formerly,  the  rule  cai-cat  emptor  was  so  applied  as  to  trench 
upon  the  domain  of  implied  warranties.  It  is  now  the  policy  of 
the  law  to  limit  the  application  of  the  maxim  to  cases  that  fall 
within  its  terms,  but  to  rigidly  apply  it  within  those  limits.*  On 
the  other  hand,  the  doctrine  of  implied  warranties  is  so  extended 

em/ZoA-begantobe  limltedand  trenched  plied  warranty  that  the  article  shall  be 

upon,  Mr.   Story  saya  :   "Gradually,  of  fair  quality  and  merchantable;  the 

from  that  time  to  the  present   the   old  supposed   rule   that  upon   a  sale   of  a 

<ommon  law  rule  of  caveat  emptor  has  thmg  for  a  particular  purpose,  there  is 

been   losing  groundi  and    the  law   has  an  Implied  warranty  that  the  thing  shall 

been   tending  towards  the  doctrine  of  be  fit  and  suitable  for  that  purpose  ;  and 

the  Roman  law,  which  is  its  antjpode —  the  like  rule  that  upon  the  sale  of  goods 

■caTeal  venditor — until  itnowoccupiesa  by   sample,  the   vendor   warrants   that 

middle  ground  between  the  two,  by  re-  the  goods  shall  be  equal  to   the  sample, 

quiring  the  strictest  good  faith  on  the  have  all  been  treated   as  exceptions  to 

part  of  the  seller  in   all    that   he  says  that  maxim. 

and  docs,  and  throwing  .on  the  buyer  The  first  oi  Ihesc  rules  may,  per- 
the  responsibility  of  any  foolish  mis-  haps,  t)e  regarded  as  in  some  sense  an 
takes,  or  wrong  conclusions,  which  may  exception,  although  the  case  is  not  one 
result  from  his  trusting  to  his  own  to  which  the  maxim  caveat  emptor 
judgment."  Story  on  Sales  (Perkins"  could  by  possibility  be  supposed  to  ap- 
ed.], >j%  364.  165.  See  also  Benj.  on  ply.  But  the  other  two  can  hard  I  v  be 
■Sales  (ed.  tSSS),  >)%  fry],  639,  644,  645,  considered  as  exceptions  at  all.  iHoe 
646,  and  Mr.  Bennett's  note,  pp.  614,  v.  Sanborn,  ji  N.  V.  552;  B.c.,78  Am. 
623;  z  Schouler's   P.  P.   (md   ed.),   tj%  Dec.  163,  171. 

312,343,  34s;  I  Parsons  on  Con.  (5th  S.  The    doctrine   of   caveat  emptor, 

■^A')  577-  however,  has  so  many  limitations   that 

1.  3  Schouler's   P.   P.   (2nd  ed,),  %>)  it  must  be  read  in  the  light  of  what  are 

'   "  "    '      '  metimes  called  exceptions,  but  which 
e  really  Independent  rules   and  prln- 

i/u,   r..  t,.,  43   Am.   Dec.   676;  Hoe   v.  ciples.    'Bennett's    note    to  Benj.    on 

Sanborn,  31   N,  Y.  552;  s.   c,   78  Am.  Sales  (ed.  1888),  p.  623;  Benj.onSale« 

Dec.  163,  171.  (Bennett's    ed.    1888),   ^4   627,   639;     2 

3,  Whenever  the  vendor,  therefore,  Schouler's  P.  P.  (2nd  ed.),  4  381.  Note 
has  himself  manufactured  the  article  to  Bragg  v.  Morrill,  24  Am.  Rep.  102, 
sold,  or  procured  it  lobe  done  by  others  104,  where  many  cases  illustrative  of 
if  honesty  and  fair  dealing  are  ever  to  the  principles  thai  govern  the  doctrine 
be  enforced  bv  law,  a  warranty  should  of  Implied  warranty  are  stated. 
be  implied.  The  doubts  which  have  4,  No  doubt  the  courts  have,  in  their 
been  expressed  in  one  or  two  cases  in  later  decisions, manifested  a  strong  dis- 
this  State  upon  this  subject,  could,  I  position  to  construe  liberally,  in  favor 
think,  never  have  arisen,  if  the  courts  of  the  vendee,  the  language  used  by  the 
liad  kept  steadily  in  view  the  principles  vendor  in  making  any  aflinnation  a^  to 
upon  which  implied  warranties  rest,  his  goods,  and  have  been  disposed  to 
This  would  also  have  prevented  the  treat  such  allirmafions  as  warranties, 
i^onfusion  which  pervades  the  early  whenever  the  language  would  reason- 
English  cases  on  the  subject  of  excep-  ably  authorize  the  inference  that  the 
tlons  lo  the  maxim  caveat  emptor,  vendee  so  understood  it.  Chapman  r. 
"The  rule  that  upon  executory  contracts  Murch,  19  Johns.  (N.  Y.)  190;  Osgood 
.for  the  delivery  of  some  indeterminate  v.  Lewis,  2  Har.  &  G.  (Md.)  495. 
thing  at  a  future  day,  there  is  an  Im-  The  case  of  the  Bcioar  stone,  in  Cro. 
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Jac.  4,  haa  been  doubted,  for  this  reason  tiffs  the  invoice  in  which  it  was  so  de- 

«nd  it  was  suggested   by   Cbirf  Jus-  scribed,  and  billed  It  to  the  plaintiffs  as 

T(CB   Parker,  In  Bradford  v.  Manlj,  such.     The  plaintiff's  had  a  verdict  sub- 

ij  Mass.  143,  that   it  would   not  be  re-  ject  to  the  opinion  of  the  court;  and  the 

cSved  as   law  in   this  commonwealth,  court  held  that  there  was   no  express 

So  also   Chancellor   Krnt,   In   his  warranty,  and  that  the  defendant  was 

Commentaries,  vol.   2,  p.  479  (4th  ed.),  not,   therefore,  liable.     There  was    no 

questions  the  soundness  of  the  decision  intimation  in  the  opinion  delivered  that 

in  Seixas  i^.  Woods,  2  Cai.  (N.  Y.)  48,  there  was  any  difference  between  a  war- 

Ihat   there  was  no  warranty  in  the  case,  ranty  as  to  the  character  of  an  article 

But  no  suggestion  is  made  by  either  of  sold  and  a  warranty  as  to  Its  condition 

these    learned  jurists,  that   the   princi-  and   quality.    The'  court    simply  held 

plea  of  Jaw  applicable  to  cases  of  mere  that  the  representations  on  the  part  of 

filse  representation,  without  a  warranty,  the  defendant  did  not  amount  to  an  ex- 

^^    been   erroneously  stated  in   those,  press  warranty.  They  were  layingdown 

uses.      On  thecontrory,  Chakcblloh  broadly   the   common  law   doctrine   of 

Kent  reaffirms  the  correctness  of  the  ravtat  emflor,  and  combating  the  im- 

gmeral  principles  stated  in    Seixaa  v.  plied  warranties  of  the  civil  law.    Hence 

Woods,  2  Cai.  (N.  Y.)  48.  great  stress  was  laid  upon  the  require- 

W'ith  the  application  of  the  prevail-  ment    of  an   express    warranty.     The 

ing  liberal  views  of  the  courts,  m  con-  rule,   as    thus     laid    down,    has     been 

struing  the  affirmation  of  the  vendor  to  thoroughly  overturned  since  the  courts 

!»  a   Mrananty  in   all   cases   where   the  hold  that  any  positive  information  or 

l^fguage  wilf  bear  that  construction,  it  representation  as    to   the  character  or 

•ould    seem   that,  without   further   ex-  quality  of  an  article  sold  may  constitute 

tension  of  the  liability  of  the   vendor,  a  warranty.     The  case  has  been  much 

all  cases  where  liability  should  reason-  questioned,  and   can  no  longer  be  re- 

*'>*y  attach  to  the   party  making  such  garded  as  authority  for  the  precise  point 

■^'^seotations,    are    sufficiently    pro-  decided.     2   Kent's  Com.   (Comstock's 

■.•ided    for.      Stone  v.   Denny,  4  Met.  ed,)63j;  Stoner. Denny, 4 Met. (Mass.) 

(Mans.)  151,  15^;  Story  on  Sales  (Per-  151;  Hen6hawu,Robin«,9  Met.  (Mass.) 

Wins'  ed.),   4  359;  Barnard  ti.  Kellogg,  S3,  89;  Binnard  ».  Spring,  41  Barb.  (N. 

">  Wall.  (U.   S.)   383;    I    Parsons   on  Y.)  470:  Hart  r.  Wright,  17  Wend.  (N, 

Con.  (jth  ed.)  579-584;   Smith  v.  Jus-  Y.)   167,   371;    Borretins    r.  Bevan,  3 

"=«,  13  Wis.  600;  Robinson  v.  Harvey,  Rawie  (Pa.)  37.    The  case  holds  that  a 

«   HI.  j8-  Benj.  on   Sales   {Bennett's  vendor  is  liable  upon  an  express  warranty 

™- 18S8),  (^627,  618,  639,  644,645  and  of  the  character  of  the  article  sold;  and 

^5,  Pp.  613-630;  Rodgers  v.  Niles,  1 :  the  more  recent  cases  hold  that  a  posi- 

Ohio  St.  48;  s.  c,,  78  Am.  Dec.  ago.  tive  affirmation,  understood  and  relied 

The  change  that  has  taken   place   in  upon  as  such  by  the  vendee,  is  an  ex- 

™  policy  of  the  courts  toward   caveat  press  warranty. 

f^ffor  and   implied   warranty   is  well  The   case   of   Swett   v.   Colgate,   10 

iHuslrated  by  two   New   York   cases.  Johns.  {N.  Y.)  196,  is  quite  analogous 

Thus,  in  the  case  of  Seixas  v.  Woods,  to  the  case  of  Seixas  v.  Woods,  j  Cai. 

iCai.  (N.  Y.)  48,  the  maxim  was   ap-  (N.  Y.)  48,  and   was   decided    mainly 

plied  iHth  rigor  to   a   state   of  facts  to  upon  the  authority  of  that  case.    The 

"hkh  it  would  now  be  held  that  it  had  defendant  purchased  at  auction  goods 

TO  tppllcation.      Seixas  v.   Woods,   I  invoiced,  advertised  and  sold  as  barilla, 

ClL{N.Y.)48;  s.  c,  2  Am.  Dec.  215-  when  in  fact  it  was  *c//,  a  much  inferior 

Bulinacomparatively  late  New  York  article.     It   came    before   the   supreme 

fWScii3Sf.Wood6,lCai.{N.  Y.)4S,  court  upon  a  case  containing  the  facts; 

iicricidsed  and  denied  and  in  the  course  and  the  court,  exercising  the  province 

of  his  opinion  Earl,  J.,  says:  of  a  jury,  drew  the  inference  from  all  the 

"The  case  of  Seixas  v.  Woods,  2  Cai.  facts  of  the  case  that  there  was  no  war- 

(n;Y.)  (8,  seems  to  have  been  decided  ranty,  laying  down,  however,  the  rule 

miinly  upon  the  authority  of  the  case  that  if  there  had  been  a  warranty,  the 

of  Cliandelor  v.  Lopus,  i  Smith's  Lea.  vendors  would   have  been  liable.     No 

^u.  (Sth  Am.  ed.)  395.     That  was  an  intimation  is  contained  in  the  case  that 

■ctlon  on  the  case  for  selling  feacium  there  is  any  difference  between  an  aflir- 

"ood  for  braziletio;  the  former  worth  mation  by  the  vendor  as  to  thecharac- 

'urdly  anything,  the  latter  of  considera-  ter  of  the  article  sold  and  one  as  to  its 
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as  to  afford  a  just  protection  to  the  buyer  against  the  seller.' 
But  the  efficiency  of  the  maxim  as  a  bulwark  of  protection  to  the 
vendor  is  not  destroyed.  He  can  invoke  it  as  a  shield  but  cannot 
use  it  as  a  sword.* 

6,  ImpUed  WarrantlM  by  Affeiita,  etc— One  employed  to  make 
sales  of  personal  property  for  another  as  a  general  agent  may,  by 
his  conduct  or  the  circumstances  under  which  he  makes  the  sale^ 
raise  an  implied  warranty  of  title,  quality  or  quantity.  The 
ordinary  maxim  of  agency  governs  in  such  cases — "  Qui  facit  per 
alium,  facit  per  se," — and  the  act  of  the  agent  is  the  act  of  the 
principal  in  so  far  as  the  buyer  is  concerned."  But  ordinarily  a 
special  agent  with  limited  powers-for  the  sale  of  personal  property 
must  have  acted  within  the  scope  of  this  authority  to  raise  a 
warranty ;  for  he  does  not  usually  bind  his  principal  by  a  warranty. 

It  would  be  a  que«tion  of  fact  far  the  Story  on  Sales  (Perkine'  ed.),  ^  366^ 

jury  whether  or  not  there  was  a  war-  Schoufer's  P.  P.  [2nd  ed.),  J^   343,  347, 

ranty-  348.  349-  35?.  351-  3S8,  359-  etc.;   Bcnj. 

The  case  of  Seixae  v.  Woods,  z  Cai.  on  Sales  (Bennett's  ed.,    1888),  44   617, 

(N.  Y.)  48,  and  of  Swett  v.  Colgate,  20  639,  644,  tl  seq.,  and  note  pp.  614-630; 

Johns.  fN.Y.)  196,  have  been  frequently  Bragg  *.   Morrill,  49  Vt.  45;   b,  c,   34 

cited  in  our  courts,  and  have  doubtless  Am.  Rep.  101,  and  note  reviewing  many 

influenced,  and  it  may  be  controlled,  the  ciucb;  Bradford  v.  Manly,  13  Mate.  138; 

decisions  in  other  cases.    The  proposl-  s.  c.,  7  Am.  Dec.   lai  and   note;   Haw- 

tiona   of  law   announced   in   them   are  kins  v.  Pemberton,  51  N.  Y.  198;   s.  c, 

sufficiently  correct ;  but  in  view  of  the  10  Am,  Rep.  595. 

rules  of  law,  as  now  settled  In  this  and  a.  i  Parsons  on  Con.  {5th  ed.J  584; 
other  States,  I  am  of  opinion  that  the  1  Schouler's  P.  P.  (2nd  ed.),  l)  381. 
law  was  not  properly  applied  to  the  9.  Undoubtedly  there  are  manj- cases 
facts  appearing  in  those  cases.  Haw-  where  it  has  been  held  that  a  general 
kins  V.  Pemberton,  ji  N.  Y.  198;  s.  c,  agent  to  sell  might  warrant  quality,  A  ■ 
10  Am.  Rep.  595,  599;  Dounce  v.  Dow,  general  agent,  Mr.  Russell,  in  his  trea- 
64  N.  Y.  411.  ft  U  worthy  of  note  that  tise  on  Factors  and  Brokers,  p,  75,  de- 
Chandelor  v.  Lopus,  i  Smith  Lea,  Cas.  fines  to  be  either,  first,  a  person  wlio  is 
(8th  Am,  ed,)  295,  was  the  case  of  the  appointed  by  the  principal  to  transact 
Bezoar  Stone,  and  Earl,  J.,  in  the  all  his  businessof  a  particular  kind;  or, 
above  opinion,  confounds  it  with  an-  secondly,  an  agent  who  is  himself  en- 
other  case.  gaged  in  a  particular  trade  or  business, 

1.  That  is,  there  are  now  many  recog-  and  who  is  employed   by  his  principal 

nized  cases  of  implied   warranty  that  to  do  certain  acts  ior  him  in  the  courae 

are  promptly   classified   by  the  courts  of  that  trade  or  business.     Such  agcn. 

and  te;(t  writers  as  such  and  no  attempt  cles   extend,   it  is  said,  to  whatever  is 

is  made  to  apply  in  them  the  doctrine  of  fairly  included   among  the  dealings  of 

caveat  emptor.     What  those  cases  are  that  branch  of  business   in  which   the 

wilt  appear  In  the  progress  of  this  dis-  agent   is   employed.      But   their   scope 

cussion,  and  may  be  seen  in  the  text  arises,  not  out  oi^  the  instructions  ^ven, 

books  and  decisions  of  the  courts,  but  out  of  those  implied  powers  which 

"  The  law,  in  respect  to  implied  war-  the  law  confers,  even  in  spite  of  instruc- 

ranty  in  cases  of  sales,  as  it  now  stands,  tions,  because  of  which  these  are  often 

seems  to  be,  that  a  warranty  is  implied  called  implied  agencies  in  contradistinc- 

in  five  cases:    First,  that  the  seller  has  tion  from   special  agencies,  which   are 

a  valid  title  ;  second,  that  the  subject-  express. 

matter  is  merchantable;   third,  that   it  Thus,  in  Howard  v.  Sheward,  L,  R., 

is  reasonably  fit  for  the  use  for  which  2  C.  P.  148,  an  agent  of  a  horse  dealer 

it  was    sold  ;  fourth,   that  it  doet  not  t>ound  his  master  to  a  warranty  of  the 

contain   latent   defects    known   to   and  quality  of  a   horse   sold,   although   di- 

concealed  by  the  vendor;  fifth,  that  it  rected  not  to  warrant.     Other  cases  of 

corresponds  to  the  sample,  if  a  sample  warranty  of  quality  by  a  general  agent 

be  shown.  are.    Hunter   v.  Jameson,  6  Ired,    (N. 
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^  Agvnto,  etc 


Car.)  aiiJ;  Woodford   !■.   McClenahan,  a  particular  authority  Is  confined  to  an 

9  111.  85;   Milburn  v.  Belloni,  34  Barb,  individual  instance."    London  etc.  So- 

(N,  Y.)  607;  NeUon  v.  Cowing  H  al,  6  ciety  v.  Haggerstown  etc.  Bank,  36  Pa. 

Hill(N.  Y.)336;  DixoM.J.,  inCoolej'  St.  498;    s.  c,   78   Am.   Dec  390.     See 

V.  Perrine,  41  N.  J.  L.   330;   s.   c,   3s  also  Lobdell  v.  Baker,  i   Met,  (Masf.) 

Am.  Rep.  310,  117.  i93!  •■  c,  35  Am.  Dec.  358;  Brady  v. 

The   definition  of  the   term  "general  Todd,  9  C.  B.,  N.  S.  145;  29  L.  J.,  C. 

^ent,"  at!  above  quoted,  must  be  borne  P.  144;  Howard  v.  Sheward,  L.  R.,  3 

in  mind  In  applying  the  doctrine  of  the  C.  P.  14S. 

text.    It  will  then  be  easy  to  harmonize  And  compare,  upon  the  doctrines  of 

many  apparently  conflicting  caset  and  the  text,  the  following:  2  Schouler's  P. 

dicta^  and  will  make  clear  the  fact  that  P.  (2nd  ed.),  j  334;  i  Parsons  Con.  (5th 

an  agent  with  general  power   to  sell  is  ed.)  6oi  Benj.  on   Sales   (Bennett's  ed. 

not  necessarily  a  general  agent.  18^),   %(f  624,   62c,   and   note  p.  613; 

Thus  on  the  final  hearing  of  the  case  Bishop  on  Con.  (Enlareed  ed.),  h  1063; 

above  quoted  from  It  was  correctly  held  i  Am.  &  Eng.  Encj.  of  Law,  34S,  358, 


that  "a  naked  power  to  sell  a  chattel, 
conferred  on  a  person  not  the  general 
agent  of  the  vendor,  does  not  comprise 
an  authority  to  warrant  the   quality  of 


Agency. 

From  the  doctrine  that  a  general 
sent  has  all  the  powers  of  his  prln- 
__■   ,.     ...   j.^,[y  foiiowa  that  persona 


the  tbii^  sold."     Perrine  v.  Cooley,  43  dealing  with  a  general  agent  n 

N.J.  L.  (13  Vroom)  623.  inquire  into  his  authoritj-.     Williams  v. 

And  such  is  the  doctrine  of  a  veiy  Getty,  31  Pa,  St.  461;  s.  c^  72  Am.  Dec. 

recent  case.      Pickert  -o.  Marston,   &•  757. 

Wis.  465;     E.    c,    60    Am.    Rep.    876  They  may   deal   with  him  as  though 

(1887).  he  were  the  principal  and  by  his  acts 

Tlie  distinction  between  general  and  his  principal  is  bound,  notwithstanding 

special  agents  has   been  somewhat  dif-  any  secret  instructions  the  agent  may 

ferently   stated    as    follows:  "And    in  have  had,  if  they  were  unknown  to  tlie 

many  cases  the  acts  of  an  agent,  though  person  with  whom   he  dealt.     Davis  v. 

not  in  conformity  to  his  authority,  may  Burnett,  4jones  L.  (N.  Car.)  71;  s.  c, 

yet  be  binding  upon  his  employer,  who  67  Am.   Dec.   263;  Lobdell  v.  Baker, 


la  left,  in  such  casea,  to  seek  his  remedy     Met.   (Mi 
against   his    agent.     Whether  "^ 

ployer  be  or  be  not  bound  by  s 
as  are  not  conformable  to  the  1 
sion  given  by  him,  depends  principally 
upon  the  authority  being  general  or 
special.  By  a  general  agent  is  under- 
stood, not  merely  a  person  substituted 
in  the  place  of  another,  for  transacting 
all  manner  of  business,  but  a  person 
whom  a  man  puts  in  his  place  to  trans- 
act all  his  business  of  a  particular  kind, 
*s  to  buy  and  sell  certain  '  '  -•  -■ 
ea,   to   negotiate   certain 


-,  35  Am.  Dec. 

,  33   >*■   H.  360; 

55  Am.  Dec.  195  and  note;  Bryant 

xire,  26  Me.  84;  s.  c,  45  Am.  Jiec. 

id  note;  1  Am.  &   Eng.   Ency.  of 


So  in  sales  by  sample,  whether  made 
by  an  agent  or  not,  the  law  implies,  as 
we  shall  see  more  fully  later  on,  a  war- 
ranty that  the  bulk  shall  be  similar  and 
equal  to  the  sample,  and  consequently 
it  is  clear  that  a  principal  cannot  escape 
of  liability  on  such  a  warranty  because  the 
made   for   him   by   : 


and  the  like.     An  authority  of  this  kind     whether  general  or  special.    Schuchard 


empowers  the  a^ent  to  bind  his 
ployer  by  all  acts  wit 
his  employment,  and  that  power  tHimui 
be  limited  by  any  private  order  or  re- 
striction not  known  to  the  parly  deal- 
ing with  the  agent.  A  special  agent  Is 
one  whom  is  employed  about  one  speci- 
fic act,  or  certain  specific  acts  only,  and 
he  does  not  bind  his  employer  unless 
his  authority  be  strictly  pursued.  Paley 
on  Agency,  199,  et  seq. 

"A  general  authority,"  said  Lord  El- 
LENBOROUGH,  in  Whitehead  v.  Tuckett, 
ij  East  408,  "does  not  import  an  un- 
qualified one,  but  that  which  is  derived 


Ailed,   1    Wall.  (U.  S.)  359;  Nelson 


dall  i;.  Kehlor,  60  Me.  .. 

It  may  also  be  said  that  lately  the  ten- 
dency of  the  courts  seems  to  be  to  treat 
agents,  suchastravelllngsalesmen  with 
a  general  power  of  sale,  as  general 
agents  whose  warranties  will  bind  a  prin- 
cipal without  proof  of  express  au- 
thority to  make  them.  Thus  in  a  late 
Indiana  case  (1S85}  it  is  said:  "It  is 
next  contended  that  the  evidence  falls 
to  Ehow  that  the  salesman  had  authority 
''    make   the   guaranty  which  the   de- 
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express  or  implied,  that  is  ultra  vires}-    Yet,  even  a  special  agent 

may  bind  his  principal  by  such  warranties,  either  express  or  im- 

The  inference  to  be  drawn  from  the  in  this  line  of  buslneai,  of  the  deceated, 

arguments  of  counsel  Is,  that  it  was  in-  ftnd  that  he  had  no  special  authoritj  to 

cumbent  on   the   defendants   to   prove  make  representation  with  respect  to  the 

affirmatively,   either  that    express   hu-  thing  to  be  sold,  nor  to  warrant  It,  and 

thorit^  to  that  end  had   been  conferred,  that  hisentlredelegated  powerwas  em- 

or  that  Buch  sales  are  usually  attended  braced  In  a  direction   to   make  sate  of 

with  warranties.     It  may   be  said  that  the  horse  for  hismaster.  Inlheaupreme 

the  position  contended  for  has  the  sup-  court  the  doctrine  was  maintained,  and 

l>ort   of   authority,  but  the   authoritieB  was  applied  to  these  facts,  that  a  naked 

xupporting  it  are,  in   tiie   main,  cases  authority  to   sell   a  chattel,  conferred, 

which  involved  an  agency  to  do  a  single  under  ordinary  circumstances,  onaper- 

act,  as  the  sale  of  some  article  by  an  son  who  was  not  the  general  agent  of 

agent   In   whose   hands   the   particular  such  vendor,  in  the  business  to  which 

article  was  placed   for  sale.     Andrews  such  sale  appertained,  but  was  an  agent 

II.  Kneeland,  6  Cow.  (N.  Y.)j36,  354;  merely  fm  hac  vice,  did  not  compre- 

Sniith  «,  Tracy,  36  N.  Y.  79;  Cooiey  v.  hend  an   authority  to  warrant  the  qual- 

Perrlne,  41  N.  J.  L.  312;  Bradv  ".  Todd,  ity  of  the  thing  sold.     This  conclusion 

9  C.  B.  (N.  S.)  592.  harmoniied  with  tlie  rule  of  law  on  this 

We  think  the  rule  generally  prevail-  subject,  as  settled  in  the  English  courts, 

ing  is,  that  an  agent  upon  whom   gen-  in   the   case  of  Brady  w.  Todd,  9  C.  B, 

eral  authority  to  sell   is  conferred   will  (N.  S.}  592,  and   It   will   be   perceived, 

be  presumed  to  have  authority  to  war-  upon  turning  to  that  case,  that  the  point 

rant,  unless  the  contrary  appears.     Tal-  involved   was   investigated    with    care, 

mage  p.  Bierhause,   103   Ind.  370,  274;  and   was   decided   upon   general   prin- 

Deming   v.  Chase,  48  Vt.  381;  Murray  ciples,  with  the  concurrence  of  all  the 

I'.   Brookes,   41    Iowa   45:   Boothby  i'.  judges.     Mr.  Benjamin,  in   his   treatise 

Scales.  27  Wis.  635;  Flatt  r.Osborn,  33  on  Sales,  section  625,  says  that  'this  is 

Minn.  98.  the  most  authoritative  exposition  of  th« 

t.   2  Schouler's  P.  P  (2nd  ed.),  f)  334;  present  state  of  the  law  on  this  point' 

Bishop  on  Con.  (Enlarged   ed.),  ^  1063;  I   entirely   agree  in   the  judicial   view 

Benj.  on    Sales   (Bennett's   ed.    1S68),  thus  expressed,  but  1  do  not   feel  tliatlt 

4  625  and  note,   p.  613;  Brady  i\  Todd  i>i   necessary    to    explain     fiirtber    the 

9  C.  B.  (N.  S.)  592;  s.  c,  30  L.  J.,  C.  P.  grounds  of  this  conclusion,  nor   to   dis- 

223:  s.  c.  (in  substance),  Benj.  on  Sales  cuss  the  pertinent  cases,  as  this  has  been 

as  above.  done  with  so  much  clearness  and  force 

The  cuiic    of   Bradv   ;'.   Todd,  just  in   the   opinion   read    in    the   supreme 

cited,  is  a  leading  Engllxh  case  that  has  court,  in  this  case, 

been  directly  endorsed   in   the  "-'-- ^  .^i...-  ,   .. 

States.  .  .       _ 

Itis  followed  in  the  United  States  in  L.  (13  Vroom)  62^. 

similar  cases.  And  upon  a  previous  hearing  of  the 

"Tlie  plaintiff   in  error  purchased  a  samecase,  in  the  supreme  court  of  New 

horse   of  the   defendant's   testator,  and  Jersey,  the   entire   doctrine  of  the  law 

this  action  arose  in  consequence  of  a  upon  this  question  was  reviewed  and  tlie 

claim  laid  by  the  former,  that  such  sale  same   conclusions  reached.    Cooiey  v. 

was  accompanied   by   a   warranty.     It  Perrine,  41  N.  J.  1..  (11  Vroom)  322;  s. 

appeared   in   the  case,  that   the   sale  in  c,  32  Am.  Rep.  no.  To  the  same  effect 


question  was  made,  not  bv  the  testator    are  other  cases.     Smith  v.  Tracy,  36  N. 
in  person,  but  by  his  servant,  in   his  be-     Y.  79;  State  v.  Fredericks.  47  N.J.    ' 
half     it  waEde<:idedin  thecourctielow.     Herring  v.   Skaggs,  73  Ala.  446;  ' 


that  this  servant,  on  the  admitted  facts  r.  Farlow,  11   Allen   (Mass.)  426;  The 

of  the  case,  had  no  power  in  law  to  en-  Monte   Allegre,  9  Wheat.  (U.  S.)  647; 

ter,  in   the   nsaoK  of  his  employer,  into  Schcll  v.  Stephens,  jo  Mo.  375. 
this  warranty,  and  the  question  now  is,         And  see,  too,  the  general  proposition 

whether   that  conclusion   was  correct,  that  the  acts  of  a  spedal  agent  must  be 

There  was   no  conflict  as  to  the  essen-  xliown   to  be   within   his  authority   in 

tial  facts,  and  in  the  state  of  the  case  it  order  to  bind  his  principal.     Rossiter  i;, 

is   agreed   that  the  agent  who  acted  in  Rossiter.  8  Wend.  (N.  Y.J  ^;  s.  c^  24 

this  matter  waa  not  the  general   agent.  Am.  Dec.Oi  and  note;  Pursley  v.  Hor- 
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plied, "  as  are  customary  in  the  particular  business."^  On  the 
principle  that  where  a  custom  of  warranty  exists,  or  where  the  law 
implies  one  generally,  the  buyer  is  justified  in  believing  the  agent 
of  the  seller  to  have  authority  to  make  such  warranty  or  to  be 
governed  by  the  law  or  the  custom  as  his  principal  would  be  if 

rison,  7  Ind.  356;  b.  c,  63  Am.  Dec.  ^4,  Marston,  68   Wis.  465;    g.  c.,  60  Am, 

and  note;  Carmichaeli'.Buck;ioRich.  Rep.  876. 

L.  (S.  Car.)  333;  b.  c,  70  Am,  Dec.  2a6;  The  usage  of  the  business  In  which  a 

London    etc.    Societj'  -v.    Hageratown  general   agent    is    emploj'ed    furnishes 

etc.  Bank,  36  Pa.  Si.  498;  s.  c,  78  Am.  the    rule    by   which    his    authority   is 

Dec.  390;  Pickert   v.  Marston,  68  Wis.  measured.     Hence,    a    general    selling 

465;  B.  c,  60  Am.   Rep.  876;  Kohn  v.  agent   has   authoritj-  to  sell  on  credit. 

Washer,  64  Tex.  131 ;  g.  c,  53  Am.  Rep.  and   to  warrant   the   soundness  of  the 

745.  article   sold  when   such   is   the   usage. 

1.  Bishop  on  Con.  [enlarged  ed.},  ^  Metcalf, J.,  in  Upton  v.   SutToik  etc. 

1063;  Story  on  Sates  (PerkW  ed.),  j  Mills,  11    Gush.   (MasR.)  586;  s.  c,  59 

350;  J  Schouler's  P.  P.  (2nd  ed.),  4  324;  Am.  Dec.  163,  164. 

I  Parsons  on  Con.  (5th  ed.}  60.  The  power  in  this  case  is  to  sell  and 

Warranties  are  sometimes  given  by  convey  the   negro   in   the  name  of  the 

-agents    without    express    authority   to  plainbff,  and  the  agent  must,  as  an  in- 

that  effect.     In  such  cases  the  question  cident  of  the  power,  and  in  the  absence 

ariseB  as  to  the  power  of  an  agent,  who  of  any  prohibition,  have   the  right  to 

is  aulhorized   to  sett,  to  bind  his  prin-  warrant  the  soundneis  of  the  slave,  ■>/ 

cipal  by  a  warranty.     The  general  rule  that  is  a  usual  and  ordinary  stifula- 

Ib,  as  to  all   contracts    including   sales,  tien  in  auck  contracts,  and  muBt,  there- 

that  the  agent  is  authorized  to  do  what-  fore,  be  implied  to  effectuate  the  object 

ever  Ib  usual  to  carry  out  the  object  of  of   the    power.     Skinner   v.    Gunn,  9 

his  agencv,  and  it  is  a  question  for  the  Port.  (Ala.)  305;  Gaines  v.  McKinley, 

jury  to  determine  what  is  usual.     If,  in  1  Ala.  N.  S.  446;  Cocke  v.   Campbell, 

the  sale  of  the  goods  coniided  to  him,  13  Ata.  286. 

it  is  usual  in  the  market  to  give  a  war-  In  the  case  of  Skinner  v.  Gunn,  just 
ranty,  the  agent  may  give  that  warranty  quoted,  the  decision  can  only  be  sup- 
in  order  to  effect  a  sale.  ported  on  the  ground  that  a  warranty 

Thus,  in  Alexander  v.  Gibson,  a  ser-  of  soundness  in  the  sale  of  slaves  was 


vant  who  was  sent  to  sell  a  horse  at  a  cUBtomary. 

fair,  andt   receive   the  price,  was  held  have  *eW  as  a  matter  of  judicial  knowl- 

Dy    Lord   Ellenborough   to  he  author-  edge. 

ized   to  give  a  warranty  of  soundness,         But    a    later    Alabama     case    more 

because  "  this  is  the  common  and  usual  clearly  establishes  the  rule  on  correct 

manner  in  wtiich  the  business  is  done."  principles  :   "As   a   general    rule,   the 

In  Dingle  v.  Hare,  7  C.  B.  N.  S.  145;  agent   has   power   to    do   whatever    Is 

s.  c,  6  jur.  N.  S.  67a,  an  agent  selling  usual — to  enter  into  such  express  stipu- 

guano  was  ktld  authorized   to  warrant  lations  as  are  usual  and  customary — in 

It  to  contain  30  per  cent,  of  phosphate  eSccting  such  sales.     What  stipulationB 

of  best  quality,  the  jury  having  found  are   usual   and   customary  in   effecting 

as  a  fact  that  ordinarily  these  manures  such    sales   Is   not  always  a  matter  rf 

were  sold  with  such  a  warranty,  all  the  judicial   knowledge.     It  is  declared  In 

judges  agreeing,  and  BvLES,  J.,  saying:  the   sale  of   slaves   and   horses  to   be 

"  It  is  clear  law   that  an  agent  to  Gell  within  the  knowledge  of  the  court  that 

has  authority  to  do  all  that  is  necessary  it  is  usual  to  give  warranties.     It  can- 

and  usual  In  the  course  of  the  business  not  be  affirmed  Chat  such  custom  exists 

of  selling,  and   if  it  was   usual   in  the  in  the  sale   of  all  chattels.     Generally, 

trade  for  the  seller  to  warrant,  Wilson  and  we  hold  in  a  sale  like  the  present, 

(the  agent)  had  authority  to  warrant."  'it  is  a  question  for  the  jury  to  deter- 

Benj.  on   Sales   (Bennett'^   ed.   1888),  mine  what  is  ueuai.'     This,  in  the  ab- 

4  624.  sence  of  express  authority  in  the  agent 

An  agent  to  sell  chattels  haG  no  im-  to  warrant,  for  if  the   agent  had  such 

plied   authority  to  warrant   in  the  ah-  express  authority,  then  his  act  ia   the 

settee  of  custom,  but  proof  of  a  custom  act  of  his  principal.     And   in   the  ab- 

t«  warrant  is   competent.     Pickert    i'.  sencc  of  express  authority,  the  question 
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dealing  in  propria  persona.^  And,  it  seems,  but  the  doctrine  is 
open  to  question,  that  even  though,  in  such  a  case,  the  agent  be 
expressly  forbi  '.den  to  warrant,  yet  the  principal  will  be  bound  if 
the  buyer  has  no  notice  that  the  custom  is  not  to  govern.'  But 
on  the  other  hand,  where  the  custom  is  not  to  warrant,  no  war- 
ranty can  be  implied  from  the  circumstances  of  the  sale  or  the  con- 

ari»e8,  and  tt  is  one  for  the  jurv,  But  a  wirrantj — and  lo  afareprescn- 
whether  «uch  warrant;  is  cuBtomary  m  tallon — is  one  of  the  usual  mran« 
the  gale  of  safes.  Ii"  the  jury,  on  the  for  effecting  the  sale  of  a  chattel,  and, 
evidence,  And  there  was  such  custom,  y^hen  the  owner  sells  by  an  agent,  it 
then  the  pHncipal  is  bound,  'in  the  ab-  may  be  presutned,  in  the  absence  of  aF. 
sence  of  prohibition'  resting  on  the  proof  to  the  contrary,  that  the  agent 
agent,  and  brought  to  the  knowledge  of  has  been  clothed  with  all  the  usual 
the  purchaser,  to  the  same  eiilent  as  if  powers  for  accomplishing  the  proposed 
the  principal  had  himself  gii'en  the  end.  So  long  as  the  agent  is  acting 
warranty.  On  the  other  hand,  if  there  within  the  general  scope  of  his  author- 
was  no  such  authority  given,  and  no  ity,  persons  dealing  with  him  are  con- 
such  custom  found  to  exitt,  then  the'  sidered  as  dealing  with  the  principal, 
principal  would  not  be  bound."  Her-  Nelson  v.  Cowing,  6  Hill  (N.  Y,)  338. 
ring  V.  Skaggs,  6j  Ala.  iSo;  s.  c,  34  And  see  Le Roy  ti.  Beard,  8  How.(U. 
Am.  Rep.  4,  6.  S.)  451,  467,  468;  Sanford  v.  Handy,  ij 

Bound  &  Co.,  being  his  agenU  to  sell  Wend.  (N.  Y.)  a6o. 
the  notes  without  expresseo  restriction  3,  We  think  the  rule  generally  pre- 
of  their  powers,  had  authority  to  do  vailing  is,  that  an  agent  upon  whom 
any  act,  or  make  any  declaration  in  re-  general  authority  to  sell  is  conferred, 
gard  to  them,  found  necessary  to  make  will  be  presumed  to  have  authority  to 
a  sale,  and  usually  incidental  thereto,  warrant,  unless  the  contrary  appears. 
Andrews  w.  Knccland,  6  Cow.  (N.  Y.)  Authority  to  sell  generally,  without 
354;  Nelson  c  Cowing,  6  Hill  (N.  Y.)  any  restrictions,  carries  with  It  prima 
336;  Sturgis  V.  N.  J.  St.  Bt.  Co.,  63  facie  authority  to  do  any  act  or  make 
N.  Y.  625.  any  declaration  in  regard  to  the  sub- 
It  is  plain  that  Goodspeed  would  not  ject-malter  of  the  sale  necessary  to 
havebaughtthenates,nor wasitreason-  consummate  the  contract  and  usually 
ably  to  be  expected  that  they  could  be  incident  thereto,  and,  until  the  contrary 
sold  at  all  unless  the  negotiation  was  is  made  to  appear,  it  will  be  presumed 
accompanied  with  an  assurance  that  ::  at  a  warranty  is  not  an  unusual  inci- 
would  be  confided  in  that  the  not«s  dent  to  a  sale  by  an  agent  for  a  dealer 
were  business  paper.  It  is  within  our  in  a  commodity  or  article,  where  the 
judicial  observation  from  many  cases  thing  sold  is  not  present  and  subject  to 
before  us,  that  such  is  the  usual  accom-  the  inspection  of  the  purchaser.  Ahem 
paniment,  in  that  mart,  of  a  sale  of  v.  Goodspeed,  71  N.  Y.  108;  Sturgis  u, 
promissory  notes  having  the  guise  of  N.  J.  Steamboat  Co.,  63  N.  Y.  635; 
commercial  paper.  Bound  &  Co.  had  ffelson  v.  Cowing,  6  Hill  (N.  Y.)  336; 
power,  then,  by  their  agency,  to  give  Schuchardt  ».  Aliens,  i  Wall.  <U.  S.j 
such  assurance.  Ahem  v.  Goodspeed,  ^to;  Boothby  11.  Scales,  17  Wis.  636; 
72  N.  Y.  108,  114.  Opinion  by  Fol-  Howard  tj.  Sheward,  L.  R.,  a  C.  P.  148; 
am,  J.  And  see  cases  collected,  i  Deming  v.  Chaae,  48  Vt.  382. 
Am.  £  E^ng.  Ency.  of  Law,  358.  In  all  such  cases,  even  though  the 
1.  We  think  it  the  better  rule,  that  an  authority  of  the  agent  Is  restricted  by 
agent,  employed  to  sell,  without  eipress  Instructions  from  his  principal,  he  will 
power  to  warrant,  cannot  give  a  war-  be  bound  by  a  warranty  attending  a 
ranty  which  shall  bind  the  principal,  sale  made  by  the  agent,  unless  the  pur- 
unless  the  sale  is  one  which  is  usually  chaser  knew  of  the  restriction,  Tal- 
attended  with  warranty,  in  which  case  mage  v.  Bierhause,  103  Ind.  170,  374; 
he  may,  1  Parsons  on  Con.  (5th  ed.)  Murray  v.  Brookes,  41  Iowa  45;  Feno 
60.  V.  Harrison,  1  T.  R.  760;  I  Parsons  on 
True,  there  la  no  direct  proof  that  Con.  (jth  ed,;  60;  3  Schouler's  P.  P. 
David   had   authority   to  warrant   the  (ind  ei.),  4324- 

pumps,  or  make  any  representation  con-  But  sec  Cooley  v.  Perrine,  41   N,  J- 

ccmii^     their    quality    or    condition.  L.  (11  Vrooro)  311^  s.  c,  33   Am.  Rep. 
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duct  of  the  spec;a  igent,  which  will  be  binding  on  the  principal.* 
And,  of  course,  no  warranty  can  be  implied  on  a  sale  by  an  ^ent 
where  the  law  would  not  have  implied  one  had  the  sale  been  made 
by  the  principal  in  person,*  And  neither  a  special  nor  a  general 
agent,  even  though  he  has  power  to  warrant,  can  give,  eitner  ex- 
pressly or  impliedly,  an  unusual  and  extraordinary  warranty 
without  express  authority  so  to  do,  for  the  law  will  not  presume, 
the  existence  of  such  power  in  an  agent,  and  the  buyer  is  pre- 
sumed to  know  the  law* 

7.  Conditloiu  Preoedont — Hot  Lnplied  WarrantieB. — A  condition 
precedent  in  a  contract  for  the  sale  of  personalty  is  one  that 
must  be  performed,  usually  by  the  vendor,  before  the  contract 
€an  become  executed,  and  in  default  of  the  performance  of  which 
the  contract  cannot  be  enforced  by  the  party  at  fault  in  failing  to 
comply  with  such  condition.*     It  is  common  for  a  condition  pfo- 

310;  Herring  !>.  Skagge,  62  A1^.1&oyGi  *4.,  .V/tiLi  fhi;  Ve'iidor  sellg  an  article 
<.,  34  Am.  Rep.  4;  which  seem  to  ijnplj  by  a  particular  description,  it  is  a  con- 
that  a  selling  agent  expressly  prio-  ditlon  precedent  to  his  nglit  of  action, 
hibited  from  warranting  cannot  bind  that  the  thing  which  he  ofierg  to  deliver, 
hisprincipal  by  a  warranty  even  though  or  has  delivered,  should  answer  the 
a  warrant}'  be  customary.  It  Is  sub-  description.  Lord  Abinger  pro- 
mitted,  however,  that  the  doctrine  of  tested  against  the  confusion  which 
the  text  and  the  authorities  cited  In  its  arises  from  the  prevalent  habit  of  treat- 
support  is  the  true  one  when  applied  to  ins  such  cases  as  warranties,  saying : 
cases  of  agency  where  the  agent  has  a  "A  good  deal  of  confusion  has  arisen 
general  power  of  sale  and  it  is  custom-  in  many  of  the  cases  upon  this  subject, 
ary  to  warrant  in  the  sale  of  such  prop-  from  the  unfortunate  use  made  of  the 
erty,  becauseeven  ifthcre  beancxpress  word  'warranty,'  Two  things  have 
prohibition  by  the  principal  it  should  been  confounded  together.  A  war- 
not  invalidate  the  custom.  In  the  ranty  is  an  express  or  Implied  state- 
absence  of  notice  to  the  purchaser,  nient  of  something  which  a  party  under- 
but  in  such  case  an  implied  warranty,  takes  shall  be  part  of  a  contract  and, 
In  accordance  with  the  custom,  should  though  part  oi^the  contract,  collaieral 
jiriae  even  though  an  express  warranty  to  the  txfreaa  object  of  it.  But  in 
by  the  agent  be  void,  theprinciple  being  many  of  the  cases,  the  circumstance  of 
that  the  purchaser,  being  wholly  Inno-  a  party  Belling  a  particular  thing  by 
cent  and  without  laches,  in  relying  its  proper  description  has  been  called  ■ 
upon  the  custom,  should  not  sufTer,  but  warranty,  and  the  breach  of  such  a. 
that  the  loss  should  fall  upon  the  ven-  contract  a  breach  of  warranty;  but  it 
dor,  who,  linowing  of  the  custom,  gave  would  l>e  better  to  distin^ish  such 
no  notice  of  his  departure  therefrom  to  cases  as  a  non-compliance  with  a  con- 
the  purchaser.  tract  which  a  party  has  engaged  to  (111  ; 

1.  Bishop  on  Con.   (enlarged  ed.),  4  as,  If  a  man  offers  to   buy  peat   of  an- 

1063;  Kohn  V.  Washer,  64  l^x.   111 ;  s.  other  and  he  sends  him   beans,  he  does 

c,  53  Am.  Rep.  745;  Pickert  v.  Mars-  not  perform  his  contract ;  but  that  is 

ton,  68  Wis.  465;   s.  c,   60   Am.  Rep.  not   a  warranty  ;   there  is  no  n«rra»(y 

876;  Smith  V.  Tracy,  36  N.  Y.  Y.  79.  that  he  should  sell  him  peas ;  the  con- 

3.  Thus,  an  admbiistrator  is  not  held  tract  Is  to  sell  peas,  and  if  he  aella  him 

to  a  personal  warranty  of  the  condition  anything  else  in  their  stead,  It  is  a  non- 

of  the  goods  of  his   intestate  sold  by  performance  of  it."      There  can  be  no 

lilm  pursuant  to  law,  and  consequently  doubt  of  the  correctness  of  the  diatlnc- 

an    auctioneer  selling   for  him   Is   not  tion  here  pointed  out.     If  the  sale  is  of 

bound.      Blood    ».    French,     9    Gray  a   described   article,   the    tender  of  an 

(Mass.)  197.  article   answering  the  description  Is  a 

S.  Upton   V.    Suffolk   Co.   Mills,    11  condition  precedent  to  the  purchaser's 

Cush.  (Mass.)  586;  s.  c,  59  Am.  Dec.  liability,  and   if  this  condition  be  not 

163;  Palmer  v.  Hatch,  46M0.  585.  performed,  the  purchaser  Is  entitled  to 
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cedent,"  performance  of  which  is  due  from  the  vendor,  to  be 
treated  as  an  implied  warranty,  but  it  is  an  essentially  different 
thing,  usually  consisting  of  an  express  or  implied  agreement  on 
the  vendor's  part  that  the  property  sold  shall  be  of  a  certain 

reject  the  article,  or,  If  he  has  paid  Ibril,  The  doctrine   that  on   the  sale  of  a 

to  recover  the  price  as  monej'  had  and  chattel  as  being  of  a  particular  kind  or 

received  lor  his  use;  whereas,  in   case  deBcHptton,  a  contract  Is  Implied  that 

of  warranty,  the  rules  are  very  differ-  the  article  sold  is  of  that  kind   or  de- 

enL      Benj.   on    Sales  (Bennett's   ed.  scription,  is  also  sustained  by  the  fol- 

l8S8},  %  600:  Chanter  -a.  Hopkins,  4  M.  lowing  English  cases:  Powell  f.   Hor- 

&  W.  399;  Shand  v.  Bowers,   1   App.  ton,  2  Bing.  N.  S.  663;  Barr  v.  Gibson. 

Cas.  ^So.  3  M.  &  W.  390;    Chanter  v.  Hopkins, 

The  old  rule  upon  this   subject   was  4M.   &  W.  399;    Nichol  v.  GodU,   10 

well  settled,  that  upon  a  sale  of  goods,  Exch.  191 ;  Gompertz  -v.  Bartlett,  2  E,  & 

*rir,therel>e  no  express  warranty  of  the  B.  849^  Azenar  v.  Caaella,  Law  Rep  I 

'.'  qt^tv.pf-Qfelgoods  sj>ld,  and  no  actual  C.  P.*43i,  677.  And  has  been  approved 

*  fraud.  lp;'_'J  .Vilftil  .'inilMptesaiitSl'on,  by  some  decisions  in  the  courts  of  this 

the    maxim  '  tuveat^ieii^lori  appliss.  ,-;o>uUry_.     Henshaw  u.  Robins,  9  Met, 

Without  going  at   large*  hifo' th{  .■d"(x;-.  ,  {MjisSj[-83;     Borrekins     v.    Bevan,    3 

trine  upon  this  subject,  or  attempting  Ra*w)^  <Pa.)    23;  Osgood  o.  Lewis,  2 

to  reconcile  all  the  cases,  which  would  Harr.  &   G.   (Md.)   495;    Hawkins   v. 

certainly  be    very  difficult,  it   may  be  Pemberton,  51  N.  Y.  igiB;  10  Am.  Rep. 


sufHcient  to  say  that,  in  this  common-  jg<. 
wealth,  the  law  has  undergone  some  The  right  to  repudiate  the  purchase 
modllicBtion,  and  it  is  now  *e/rf  that,  for  the  non -conformity  of  the  article 
without  express  warranty  or  actual  delivered  to  the  description  under  which 
fraud,  every  person  who  sells  goods  of  it  was  sold  is  universally  conceded. 
a  certain  denomination  or  description  That  right  is  founded  on  the  engage- 
undertakes,  as  part  of  his  contract,  that  ment  of  the  vendor,  by  such  deecHp- 
the  thing  delivered  corresponds  to  the  tion  that  the  article  delivered  shall  cor- 
description,  and  is  in  fact  an  article  of  respond  with  the  description.  The  ob- 
the  species,  kind  and  quality  thus  ex-  ligation  rests  upon  the  contract.  W0I- 
pressed  in  the  contract  of  sale.  Hast-  cott  n.  Mount,  36  N,  J,  L.  (7  Vroom) 
ings  V.  Lovering,  a  Pick.  (Mass.)  114;  162;  s.  c,  13  Am.  Rep.  438,  441. 
Hogins  i^.  Plymplon,  II  Pick,  (Mass.)  So  where  the  vendor  contracted  to 
97,  deliver  "Manila  sugar"  and  delivered  a 

Indeed,  this  rule   seems   to   be  now  sugar   which,  in  commercial   language 

well  settled  in  England.     In  an  action  passes   for  and    '  '     ' 

for  a  breach  of  warranty,  a  vessel  was  "Manila  sugar,' 

advertised  and  sold  as  acopper  fastened  condition  precedent  in  his 

vessel,  but  was  sold  as  she  lay  mith  all  there   was  no  implied  warranty  of  the 

faults.     It  appeared  that  she  was  only  quality  or  purity  of  the   sugar  which 

partially  copper  fastened,  and  not  what  would  permit  a  recovery,  even   though 

is    known    to    the  trade  as  a    copper  the  sugar  delivered  contained  more  im- 

fastened  vessel.     It  was  held  that,  "with  purities  than  the  sugar  known  under  the 

all  faults"  must  be  understood  all  faults  name  of  "Manila   sugar"  usually  does. 

which   a  copper   fastened   vessel    may  Gossler   ti.   Eagle    etc.     Refinery,    103 

have.     Shepherd    u,  Kain.    c  Bam.   &  Mass.  331. 

.\ld,  140.      Shaw,  C.  J,,  in  Winsor  v.        And  in  Josling  v.   King   the  vendor 

Lombard,  18  Pick.  ( Mass,)  ^7, 59,  60.  was  htld  bound,  as  on  a  condition  pre- 

Where  the  vendee  gave   the  vendors,  cedent,    to    deliver    "oxalic    acid,'    al- 

manufacturers  of  safes,  a  written  order  though  he  had  exhibited  the  bulk  of  the 

for  a   "  No.  4  safe,  with  a  combination  article  sold  to  the  buyer,  and  written  to 

lock,"    and   the  vendors    sent    a    safe  him    that    he  would    not    warrant   Its 

answerable  to  the  order,  it  was    held  strength  in  order  to  "avoid  any  unpleas- 

that  they  had  complied  with  the  con-  ant  dilferences,"  and   suggested  to  him    - 

diliona  precedent,  and   that   there  was  to    make    a    fresh    examination  If   he 

no  implied  warranty  as  to  the  merits  or  thought   proper.    JosHng  o.   King,    11 

usableness   of  the   lock.      Tilton  Safe  C,   B.    (N.   S,)   447;    32    L.  J.,   C.   P. 

Co,  *,  Tisdale,  48  Vt.  83,  94, 
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described  kind  or  species.'  The  confounding  of  conditions  pre- 
cedent with  implied  warranties  has  produced  much  apparent  con- 
flict of  decisions  in  the  courts,  and  only  a  rigid  separation  of  the 
two  can  assure  harmony  in  the  application  of  the  principles  of 

hnplied  warranty.     When  they  arc  confused,  confusion  arises  in 

ir  the  Bpeclflc  existing  chattel,  how-  not  barilla,   but  kelp.     Befora  the  sale 

ever,   ie   sold   by  description  and  does  thej  inspected  and  examined  it,  and  a 

not  correspond  with   that  description,  sample  was   exhibited   at   the   time  of 

the  vendor  fails  to  comply,  not  with  a  sale.     Goodhue  &  Co.  itnew  it  was  an 

warranty  or  collateral    agreement,  but  article  of  bad  quahty,  Ijut  did  notknow 

with  the  contract  itself,  by  breach  of  a  that  it  was  other  than  barilla.      .     .     . 

condition    precedent.     Benj.  on   Sales  Kelp  is  a  substance  greatlv  resemliltii" 

(Bennett's  ed.,   i8S8).   §  A45.    The  de-  barilla,   and  from  which  It'iR  not  easilv 

lii'erj-  of  property  corresponding  with  distinguishable."     There  was  no  fraiul 

the  contract  Js  a  condition  prece^nl  to  and  the  vendors  were  probably  deceived 

the  vesting  of  title  in  the  vendee.     The  themselves. 

parties   understand    (hat  the  vendee  is  On  this  state  of  facts  it  was  Ac/<f  that 

not  bound  lo  accept  the  property   ten-  there  was   ho   imfUrd  luarranty   and 

dered,  except  upon  this  condition.  Reed  thtrtfareVaaX.  the  rule  caveat  emptor 

r.  Randall,  19  N.  Y.  358;  b.  c,  86  Am.  should   govern.    Swett   r.  Colgate,   20 

Dec,  30s,  308.  Johns.  (N.  Y.)  196;  s.  c,   11  Am.   Dec. 

Where    a  vendee    ordered  "xx   pipe  l66.  To  the  same  effect  is  another  early 

iron"  and  such  iron  waa  forwarded  by  case  In  New  York.     Seixas  v.  Woods, 

the   vendor  and   accepted    and   partly  2  Cai.  48;  s.  c.,   i  Am.  Dec.  115.  And 

used  by  the  vendee  before  he  found  the  both   rest  upon  Chandelor   v.  [^pus,  2 

(juality  of  the  iron  inferior  to  and   dif-  Cr.  Rep.  4;  b.  c,  1  Sm.   Lea.  Cas.   338. 

^rent  from  that  in  iron  of  the  same  de  All    of   these    cases    arc,    however, 

scription  which  he  had  before   used,  it  wrongly    decided,    because    in  each  of 

was  iefd  that  the  vendor  had  complied  them  the  agreement  constituted  a  condf- 

with  hi*  contract  and  that,  in  the  ah-  tion  precedent  and  amounted  to  an  ei- 

rence  of  fraud,   there  was  no   implied  press  warranty  that  the  goods  were  of 

warranty   pf   quality  upon   which   the  such  kind  or  species,     lience,  upon  this 

vendee  coukl  recover,  the  vendor  being  point,    the   correctness   of  these   New 

a  dealer  in,  but  not  a  manufacturer  of  York  decisions  has  been  denied,  and  in 

such  iron.     Dounce  i'.  Dow,  64  N.  Y.  New  York  they  have   been  overruled. 

411.     And  see  generally  upon  the  sub-  Hawkins  v.  Pemberton,   ^i   N.  Y.  loS; 

ject  of  conditions  precedent;  2  Schou-  s.  c,  lo  Am.  Rep.  595;  White  v.  Miller, 

leHs  P.  P.  (ind  ed.),   ^  344,  351,  352,  71   N.  Y.  118;  s.  c,   27  Am.   Rep.    13; 

353;  Story  on   Sales  (Perkin's  ed.),  4^  Dounce  v.  Dow,  64  N.  Y.  411,  415.  See 

147,  351,  253;  Benj.  on  Sales  (Bennett's  also  Benj.  on  Sales  (Bennett'Bed.,l8S8), 

ed-).  f^   SWi  ,5^Si  5'*'  600-6090.     And  4^  564,  600,  and  note,  p.  619. 

see  Mr.  Bennett's  notes,  pp.  551,  6ig.  Later  on  this  doctrine  will  be  more 

1,  Swett    V.   Colgate,  an  early  New  fully  considered  in  treating  of  Implied 

York  case,  well  illustrates  the  results  of  warranties  of  identity  of  kind  or  species, 

confusing   a   condition    precedent  with  It  is  here  suflicientto  citeaiew  authori- 

an  implied  warranty  and  the  doctrines  of  ties   to  the  proposition  that  a  condition 


In  that  case,     precedent   is  essentially  different  from 
id,  at  auction,     an  implied  warranty  of  quality,  usually 
the  goods  in  question  invoiced  as  baril-      l>eing  an  express  or  implied  agreement 


la,  and  adverlised  and  sold  as  iHck;  that  an  article  sold  is  or  shall  be  of  a 

but  there  was  no  warranty  nor  any  con-  particular  kind  or  species.     Borrekins 

cealtnent  on  the  part  of  the  vendors,  v.  Bevan.   x  Rawle  (Pa,)   23;  a.   c,  23 

The  goods   were  consigned  by  certain  Am,  Dec.  85;Fraley  i'.  Rispham,  loPa. 

merchants  in  England  to  the  plaintiffs  St.  i3o;  s.  c  51  Am.  Dec.  486;  Dounce 

who  sent  them  to  Mes«rs.  Goodhue  &  t.   Dow,   64   N.    Y.   411;    Hawkins   r. 

COh  at   New  York,  to   be    sold;    they  Pemberton,  i;i  N.  Y.  198;  s,  c.  10  Am. 

wtrr  dtMribed  ai  barilla  im   Ike  bill  oj  Rep.    Sg.s;    White   i:    Miller,  71    N.  Y. 

farceh,   and   sold  to    the    defendants.  iiS;    s.  c,   27    Am.   Rep,    13;  Flint  r. 

After  the  purchase  the  defendants  dis-  Lyon,  4  Cal.  17:  Webber  v.  Davis,   44 

covered  that  the  article  purchased  was  Me.  147;  Wolcott  t.  Mount.  38  N.J.  L. 
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the  application  of  the  maxim  caveat  emptor.^  The  distinction  be- 
tween an  implied  warranty  and  a  condition  precedent  may  be 
seen  in  the  fact  that  a  condition  precedent  relates  to  the  kind  of 
thing  sold  and  an  implied  warranty  usually  to  the  quality  of  that 
kind  of  thing.  Hence  an  implied  warranty  and  a  condition  pre- 
cedent may  both  exist  in  a  sale  of  personalty.*  But  when  a 
condition  precedent  has  been  complied  with  and  there  is  no  im- 
plied warranty  the  rule  is  caveat  emptor.^ 

8.  Xzeootory  and  Ezeoated  Contraott — How  Aflbot  Implied  War- 
rantj, — "A  contract  is  executory  when  the  thing  agreed  has  not 
been  done."*  "It  is  executed  when  the  thing  has  been  done."' 
Consequently  a  sale  of  personalty  is  executory  until  the  property 
in  the  thing  sold  has  vested  in  the  buyer.*  And  it  is  executed 
where  the  right  of  property  has  passed  to  him.*  When  the  right 
to  property  has  vested,  and  when  it  has  not,  is  often  a  disputed 
question  of  much  difficulty.^  And  sometimes  a  contract  remains 
executory  after  the  delivery  of  the  thing,  agreed  to  be  purchased, 
to  the  buyer  because  of  a  failure  on  the  seller's  part  to  comply 

406;  s.  c,  20  Am.  Rep.  4^8;  Josltng  v.  B.  Bishop  on  Con.  (ed.  1887),  6S  624 
King,  13C.  B.(N.S.)447;3i  L.  J.,  C.  636.  BenJ.  on  Sales  (Bennett's  ed. 
P-M-  1888),  4*308-311.  A  contract  executed 
1.  Fraud,  condition,  representation  is  one  in  which  the  object  of  the  con- 
nnd  warranty  are  subjecU  constantly  tract  is  performed.  Fletcher  v.  Peck,  6 
minsled  in  legal  discourse;  rules  over-  Cranch  (U.  S.)  87,  136;  Frazer  i-. 
Inp:  and  as  between  implied  conditions  Robinson, 49  MiM.  121;  Robison  1>.Robi- 
--■"mp!ied  warranties  thecourts  are  at  son.  44  Ala.  327;   Beller  v.  Block,   19 

'"' '   - — ■" •■    Schouler's  P.  P.  Ark.  566.    See  also  3  Am.  &  Eng.  Encj. 

—  —  c-i^.  ,T.__  jjf  Law,  tit.   Contracts,  824,  835,  l)^' \ 
&4i    Storj'on  Sales   (Perkins' ed.),  4$ 

t.   Holland's  El.ofjurisp.(4thed.)3lo; 

made  be-  Benj.  on   Sales   (Bennett's  ed.  1888),  ^ 

ion  prece-  308;  Story  on   Sales  (Perkins'  ed.).  ^\ 

dent  with  implied  warranties.  196,  299,  300,  315.     It  is  conceived  that 

S.  It  is  kind  or  species  not  quality  to  in  alt  cases  of  contracts  for  the  sale  of 

which  a  condition  precedent  relates.     2  personal   property,   where    it   has   any 

Schouler's  P.  P.  (jnd  ed.),  J  344;  Gos-  market  value,  the  vendor,  before  he  can 

sler  II.  Eagle  Sugar  Refinery.  103  Mass.  recover  of  the  vendee  Ihe  market  price, 

.13'.  334=  Swetl  v.  Shumway,  lOJ  Mass.  must  have  delivered  the  property  to  the 

J.,.  -Wu™  o„i-»  ,-.  -.  Tisdale,  48  Vt.  vendee,  or  have  done  such  acts  as  vested 

,_  ..J   ___  jjjg  jjjjg  j^  ji^^  vendee,  or  would  have 

_     _.  , ,.  vested  the  title  in  him,  if  he  had  con- 

*i  646,  647;    Barr  j'.  Gibson,  3  Me.  &  sented  to  accept  it.  Plttsbur^etc.R.Co. 

W.  390.  r.  Heck,  50  Ind.  303;  s.  c„  19  Am.  Rep. 

*.  Bishop  on  Con.  (ed.  1887J,  1)1}  624,  713. 

''136.     A  contract  is  a  compact  between  T.  That  is,  it  is  executed   upon  the 

twoor  more  parties, and  iseitherexecu-  vendor's  part  although  it  may  still  re- 

tory  or  executed.     An  executory  con-  main  in  a  certain  sense  executory  upon 

tract  ts  one  In  which  a  party  binds  him-  the  part  of  the  vendee.    Story  on  Sales, 

self  to  do,  or  not    to  do,  a  particular.  4J  231,  232. 

thing.     Fletcher  t'.  Peck,  6  Cranch  (U.  8.  Into  Ihe  dispute  we  need  not  enter 

H.)   87,   1363.  See   also  3  Am.  &  Eng.  here,  as  it  Is  not  esKential  to  this  discus- 

""tcy.oi  Law,  til    "      ■       ■      "       -  -          ...            -     . 


ncy.  ol  Law,  tit.  Contracts,  824,  825,  sion.     Regarding  it  see  Benj.  on  Sales 

■i  3,  4;  Benj.  on   Sales   (Bennett's  ed.  (Bnneett's  ed.  iiS8),  bk.  2,  ch.  1,  and  the 

^'iS).  $*3o8-3ij;  Story  on  Sales  (Per-  subsequent  chapters  in  the  same  book 

■lilt'  I'll  1.  4  231.  231.  developing  the  subject  fully. 


(2nd  ed.),  {  320;  Story  on  Sales  (Per 
kins' ed.),  45349,364.  365;  Benjamin  01 
Sales  (Bennett's  ed.,  1888),  *  644-    Am 
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with  a  condition  precedent.* 

So  it  is  said  that  the  breach  of  a  condition  precedent  may  result 

in  raising  an  implied  warranty  for  the  protection  of  the  buyer, 
even  after  the  delivery  and  acceptance  of  the  thing  sold.*  But 
frequently  such  acceptance  is  regarded  as  a  waiver  and  permits 

1.  It  does   not    follow   that   bec&UBC  ered   to  defendant   in   error  either    at 

there  ha*  been  a  delivery  bv  the  vendor,  Coplay  or  Elizabethport,  and  the  eale 

be  has  passed  the  title  to  the  vendee  so  was  completed  thereby,  Ibe  only  remedy 

A*  to  change  the  nature  of  the  contract  for  the  defendant  in  error  was  by  a  suit 

from  ezecutorj'  to  executed.     Delivery  upon  the  warranty. 

does  not  necessarily  paas  title.     Story  It  did  not  appear  that  at  the  date  ol' 

on  Salet,  44  395, 196, 313;  Benj.  on  Sales  the  contract  Ihe  iron  had  been  manu- 

(Bennett's    ed.    1888),    4f    67^,  675;  a  factured,  and    it    was    shown    by   the 

Schouler's  P.  P.  (ind  ed.),  44  lS4i  164,  record    that    no    particular    iron    was 

jSj.     Nor  does  mere  delivery  and  ac-  segregated    and    appropriated    to    the 

<»ptance  always  execute  the  contract  so  contract  by  the  plaintilfs  In  error  until 

aa  to  relieve  the  vendor  from  the  per-  a  short  time  before  its  shipment,  In  the 

formanceofconditionsprecedent.   Thus  Utter  part  of  April  and  the  early  part 

where  a  manufacturer  of  steam  boilers  of  May.     The  defendant  in  error  had 

agreed  with  a  customer  to  manufacture  no  opportunity   to   inspect   it   undl   it 

and  deliver  to  the  latter  at  a  future  time  arrived  in  Milwaukee,  and  consequently 

three  steam  boilers  to  run  the  engines  never    accepted     the    particular    iron 

in   the  customer's   rolling  mill,  it  was  appropriated   to   fill   the   contract.      It 

held  that  it  was  an  implied  stipulation  was   established  by  the  verdict  of  the 

in  the  contract  that  such  boilers  should  jury  that  the  iron  shipped  was  not  of 

be  free  from  all  such  defects  of  material  the  quality  required   by   the   contract. 

and   workmanship,  whether   latent   or  Under  these  circumstances  the  conten- 

otherwUe,  as  would   render  them  unfit  lion   of  the  plaintiffe   in  error  is,  that 

for  the  usual  purposes  of  such  boilers  \  the  defendant  in  error,  although  the  iron 

and  that  the  delivery  and  acceptance  of  shipped  to  him  was  not  what  he  bought, 

boilers  having  defects  of  material  and  and  could  not  be  used  in  his  business, 

workmanship  unfitting  them  for  the  use  wan  bound  to  keep  it,  and  could  only 

for  which  they  were  designed  was  not  a  recover  the  difference  in  value  between 

compliance  with  the  contract  sufficient  the  iron  for  which  he  contracted  and 

to  execute  it  and  make  the  maxim  ca-  the  iron  which  was  delivered  to  him, 

v*at  tmftor  applicable  ;  but  that  on  the  We  do  not  think  that  such  Is  the  law. 

.contrary  the  purchaser  could  maintain  When  the  subject-matter  of  a  sale  is  not 

an  action  to  recover  back  the  money  in  existence,  or  not  ascertained  at  the 

paid  as  the  purchase  price  of  such  boil-  time  of  a  contract,  an  undertaking  that 


Rodgers  v.  Niles.  11  Ohio  St.  48; 
s.  c,  78  Am.  Dec.  290. 

The  delivery  of  property  correspond, 
ing  with  the  contract  is  a  condition  pre- 


shall,  when  existing  or  ascertained 
possess  certain  qualities,  is  not  a  mere 
warranty,  but  a  condition,  the  perform- 
;    of   which    is    precedent   t 


<edent  to  the  vesting  of  the  title  in  the    obligation  upon  Ihe  vendee  under  the 

—  i__     r» . .  J       r, .     ....   _    ..  >i   .   n      contract;  becausc  the  exlstencc  of  thosc 

qualities  being  part  of  the  description  of 


vendee.    Reed  t:  Randall,  ig  N.  V. 
:.,  86  Am      " 

I.  Dec.  572,  and  note.  identity,   and    the    vendee 


86  Am.    Dec.   305;    1 
YO3. 

by  the  plaintiff  in  error  is  that  the    different  from  that  for  which  he  c 


Hoery,23  Wendall  (N.  Y.)  350;  s. c, 35     the  thing  sold  becomes  essential  ti 
Am.  Dec.  572,  and  note.  identity,   and    the    vendee    cannot    oe 

The  assignment  of  error  maini  v  relied     obliged  to  receive  and  pay  for  a  thing 


court   refused   to  instruct   the  jury  to  tracted.     Pope  r.  Allls,  115   U.  S.  363, 

return    a  verdict   for    the    defendants.  371. 

The  legal  proposition  upon  which  their  3.    Although   a   man   may  refuse   I0 

counsel  based  this  request  was,  that  the  perform   his   promise   until    the   other 

Eurchaser  of  personal  property,  upon  parly  has   complied   with   a   condition 

reach  of  warranty  of  quality,  cannot,  precedent,  yet  if  he  has  received   and 

I   the    absence  of  fraud,   rescind   the  acccptcdasubstantial  part  of  that  which 


:t  of  purchase  and  sale  and  sue  was  to  be  performed  In  his  favor,  the 
for  the  recovery  of  the  price.  And  they  coHdilion  pretedenl  cianges  ill  ciar- 
^ontended  that,  as  the  iron   was  deliv-      acler.     and     beeomes    a     warranty    or 
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the  invocation  of  the  maxim  ca'^'cat  emptor}   In  executory  contracts 
there  is  usually  an  implied  warranty  of  quaUty  or  a  condition  pre- 

iadefi-HdcHt    agrcemtnl,    uftbrding    no  use  and  market  as  a  iiouiid  commoditj' : 

defence  to  an  action,  but  giving  right  to  and  his  dutv,  under  the  contract,  wa» 

u  counter-tlaim  for  daniages.     Benj.on  not   performed   until   lie  had  done  so. 

Sales  (BennelCsed.  i388),  4564^  e(7i«^,  The   acceptance   of   the   corn    hy   the 

Ellen   V.  Topp,  fi  Exch.  434;  Behn    v.  warehouseman  was  not  a  waiver  of  the 

Burners.  3  B.  &  S.  751;  Oppt-nheim  v.  implied  warrant^-,  nor  would  a  deliverv 

Kmser.  34  L.  T.  N.  S.  524.  of  the  corn  to   Babcock  personallr  a't 

But  we  Mr.  Bennett  s  notes  to  Benj.  the  warehouse  have  precluded  him  from 

on  Sales  (ed.  iSBS),  pp.  SS'.  ("'J-  setting  up  in  defence  of  an  action  for 

In  a  recent  Iowa  case  (1385}  the  the  price  a  breach  of  warranty  aa  to  its 
court  sayK:  "The  case  differs  in 'no  quality.  He  was  not  tiound  to  refuse  to 
essential  respect  from  one  where  the  receive  the  corn  because  some  portion 
buyer  makes  an  order  for  goods  of  a  of  It  was  damaged,  nor  was  he  bound  to 
certain  kind  and  quality  and  the  seller  return  it  on  discovery  of  the  fact.  He 
accepts  the  order.  The  obligation  of  might  rely  upon  the  warranty.  Ch.Con. 
the  seller  ia  to  execute  the  contract  +01;  Mondell  11.  Steel,  8  Mee,  &  W, 
upon  his  part  by  a  selection  and  858;  i  Smith's  Lead.  Cas.  20-22. 
delivery  of  the  goods  of  the  kind  and  It  is  true  that  the  acceptance  of  corn 
quality  contracted  for.  Such  conduct  under  an  executory  contract,  with  op- 
is  not  in  the  outset  a  sale  with  a  war-  portunity  of  inspection  at  the  time  of 
ranty,  it  is  executory.  It  becomes  an  delivery,  without  complaint,  may  raise 
executed  sale  upon  delivery;  and  if  the  a  presumption  that  it  was  of  the  quality 
delivery  b  made  under  circumstances  contemplated  by  the  parties;  hut  it  will 
which  preclude  inspection,  we  think  that  not  preclude  the  party  from  showing 
a  warranty  arises  that  the  goods  are  of  and  setting  up  (he  actual  defect  in  the 
the  quality  contracted  for.  If  in  the  quality  and  condition.  Babcock  i: 
case  at  bar,  the  plainUffs  contracted  Trice,  iS  111.  420;  s.  c,  68  Am.  Dec. 
for  "  choice,  sugar-cured  canvassed  560.  And  see  Brantley  v.  Thomas,  21 
ham»,"  the  defendant  was  bound  to  Tex.  270;  %.  c,,  73  Am.  Dec.  264;  Fisk 
select  and  deliver  such.  And  when  he  t.  Tank,  12  Wis.  276;  s.  c,  78  Am. 
drew  a  draft  against  them,  and  caused  Dec.  737. 

the    drail    to    be    presented,    and     he         1.  In    cases   of  executory   contracts 

accepted   payment   thereon   at   a   time  for  the   sale  and   delivery  of  personal 

when    the  goods  were   in   transit,   we  property,  the  remedy  of  the  vendee  to 

think  that  a  warranty  arose  that   the  recover   damages   on   the   ground  that 

goods  thus  shipped  and  drawn  against  the   article  furnished   does   not  corre- 

while  in  transit  were  of  the  quality  con-  spond  wjlh  the  contract,  does  not  sur- 

tractedfor."     Forcheiraer  f.  Stewart,  65  vIve  the  acceptance  of  tlie  property  by 

Iowa  594;  s.  c.,  54   Am.   Rep.  30,   ril  •'■^  vendee  after  opportunity  to  ascer- 

See  also  Brown  I'.  Burhans,  4  Hun  (N.  tain  the  defect,  unless  notice  has  been 

Y.)  ai7;  Woodle  i'.  Whitney,  23   Wis.  given   to   the   vendor,   or    the    vendee 

SS;  s.  c,  99  Am,  Dec.  :o2.  offers  to  return  the   property.     The  re- 

On  an  executory  contract  for  the  sale  lention  of  the  property  by  the  vendee 
of  com,  which  the  vendee  had  had  no  is  an  assent  on  his  part  that  the  con- 
opportunity  to  inspect  before  delivery,  tract  has  been  performed-  The  delivery 
the  vendor  delivered  the  corn  to  a  of  properly  corresponding  with  the 
warehouseman  for  the  vendee.  Upon  contract  is  a  condition  precedent  to  the 
inspection  it  was  found  that  a  portion  vesting  of  the  title  In  the  vendee.  The 
of  the  com  was  unmerchantable.  The  parties  understand  that  the  vendee  is 
vendee  kept  the  corn  but  was  permitted  not  bound  to  accept  the  property  ten- 
lo  recoup  damages,  when  an  action  was  dered,  except  upon  this  condition. 
brought  against  him  for  the  purchase  This  the  vendee  is  to  determine  upon 
price,  to  the  amount  of  the  difference  the  receipt  of  the  property.  There  is 
between  the  purchase  price  and  the  real  no  intention  that  a  defective  article 
value  of  the  com.  In  the  opinion  of  the  should  be  accepted,  and  that  the  vendee 
court, Skinner.!,, says:  "Thecontract  should  rely  upon  the  covenant  for  his 
was  executory,  the  corn  was  not  pur-  indemnity.  The  latter  is  not  bound  to 
rhased  upon  Inspection,  and  the  duty  of  receive  and  pay  for  a  thing  he  has  not 
Trice  was  to  deliver  a  fair  article  fit  for  agreed   to   purchase;  but   if  the   thing 
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cedent  equivalent  thereto.'  It  thus  appears  that  in  both  executed 
and  executory  contracts  an  implied  warranty  may  exist.*  And 
that  even  in  executed  contracts  such  an  imphed  warranty  may 
serve  to  protect  the  buyer  f^ainst  defects  in  the  thing  sold  which 
it  was  the  duty  of  the  seller  to  avoid,  and  of  which  the  buyer  at 
the  time  the  contract  became  executed,  was  excusably  igno- 
rant.* But  generally  speaking,  there  is  no  implied  warranty  of 
quality  in  executed  contracts  where  all  conditions  precedent  have 

given  for   it,  he  must  immediately  re-  may  be   an   express  warranty  in   Ixith 

turn  it  to  the   vendor,  or  ^ve  him  no-  executory  and  executed  contracts  ie.  of 

tice  to  take  it  back,  and  thereby  rescind  course,  clear,     i  Schouler's  P.  P.  (2nd 

the  contract,  or  he  will  l>e  presumed  to  ed.],   ^  32J;  Parke  v.  Morris  etc.  Co.. 

have    acquiesced    in    Its    quality.     He  54  N.  Y.  586;  Polhemug  v.  Heiman,  4,? 

cannot  accept  the  delivery  of  the  prop-  Cal.  573. 

erty  under  the  contract,  retain  it  after  S.  Rodgers  v.  Niles,  1 1  Ohio  St.  48; 

an  opportunity  to  ascertain  its  quality,  s.  c,  78  Am.  Dec.  igo;  Byera  v.  Chapin. 

and  recover  damages  if  it  be  not  of  the  18  Ohio  St.  306;  Dayton  v.  Ho<^lLmd. 

quality  or  description  called  for  by  such  39   Ohio   St.   68i;  Gerst   v.  Jones,   ji 

contract.     It    is    understood   of   every  Gratt.  (Va.)  51^;  Shepherd  ».   Pybus, 

contract  for  the  future  sale  and  delivery  3  Man.  &  Gr.  868;  Jones  v.  Just,  t.  R.. 

of   an    article    of    merchandise,    even  30^8.197;  Leopold  -v.   Van  Kirk,  17 

without  express  terms,  that  it  shall  be  Wis.  15J;  Brenton  v.  Davis,  8   Bl.ickf. 

of  merchantable  quality;  and  I  am  not  (Ind.)  317.  31S. 

aware  that  it  has   ever  been   doubted  But  when  the  seller  is  the  maker  or 

that,   upon    the    delivery   of   property  manufacturer  ol'  the  thing  sold,  the  fair 


such  a  contract,  the  vendee,  presumption  is  that  he  understood  the 
\ty  retaining  the  property  without  no-  process  of  its  manufacture,  and  was 
tice  to   the  vendor,  waives  all  remedy     cognizant  of  any   latent   defect   caused 


C 


upon  the  contract  for  any  breach  of  an  by  such  process  and  against  which  rt 

obligation    implied   by    law.     Reed    v.  sonable diligence  might  have  guarded. 

Randall,  : 9  N.   Y.   31^8;  e.  c,  86   Am.  This   presumption,  is  justified    in   part 

Dec.  30J,  308,  and   note  p.  311,  collect-  by    the    fact    that     the     manufacturer 

tng  many  authorities /ro  and  con.     See  or    maker    by    his     occupation     holds 

also   City   of  Memphis   v.   Brown,   10  himself    out    as    competent    to    make 

Wall.   (U.   S.)   289,   318;    Howard   i:  articles     reasonably     adapted     to     the 

Hoey,  33  Wend.  (N.  Y.)  350;  s.  c.,  35  purposes     for    which    such    or    simi- 

Am.   Dec.    572    and    note;  Brown    v.  lar  articles  are  designed.     When,  there- 

Burhans,  4  Hun  {N.  Y.)  117.     And  see  fore,  the  buyer  has  no  opportunity  to 

the  next  paragraph  of  text  and   notes  inspect  the   article,  or  when,  from   the 

thereto,  treating   of  waiver  of  implied  situation,  inspection  is  impracticable  or 

warranties.  useless,  it  is  unreasonable   to   supposc 

1.  This  appears   from  the  foregoing  that  he   bought  on  his  own  judgment. 

notes  to  this  section  of  the  text,  but  see  or  that  he  did  not  rely  on  the  judgment 

also  to  the  same  effect,  Benj.  on  Sales  of  the    seller    as    to   latent   defects   o1~ 

(Bennett's  ed,  18S8),  %  fao,  and  note  p.  which   the  latter,  if  he   used  due  care. 

551;  id.   p.    119,   note;    Story  on  Sales  must   have   been  informed   during  thi^ 

(Perkins' ed.),  4^  368,  371,  374,  375,  376,  process  of  manufacture.     If  the   buytr 

377;  !   Schouler's  P.   P.   (2nd  ed.),  (fy  relied,  and,   under   the   circumstancet.. 

343'  344>  349'  35"'  3.'i4i  *'  *e^.;  Howard  had  reason  to  rely,  on  the  judgment  01 

['.  Hoey,  33   Wend.   (N.  Y.)  350;  s.  c,  the   seller,  who  was   the  manufactun-r 

3S  Am.  Dec.  572;  Babcock  li-Trice,  18  or  maker  of  the  article,  the  law  implifs 

III.   420;  s.   c,  68  Am.    Dec.   560,  and  a  warranty  that  it  is  reasonably   Rl  for 

note;  Reed  v.  Randall,  29  N.  Y,  3^8;  the  use  for  which  it  was  designed,  Ihu- 

"6  Am.  Dec,  301;  and  note;  Gould  seller  at  the  time  being  informed  of  Miw 


w.  Banks,  8   WeW.   (N.   Y.)   562;  s.  c.     purpose  to  devote  it  to  that  u 
24  Am.  Dec.  90;   Pope   v.   Allis,   115  ^  .  .      .-■  ..... 

U.  S.  363. 


I  Am.  Dec.  90;   Pope   i>.   Allis,   115     lo^  Bridge  Co.  v.  Hamilton,  1 
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been  complied  svitli  by  the  vendor.' 

9.  A  Waiver  of  Implied  Warranty. — There  may  be  an  express  or 
implied  waiver  of  an  implied  warranty  and  such  waiver  frequently 
arises  from  the  acts  of  the  vendee  in  accepting  and  using  chattels 
under  such  conditions  that  it  is  apparent  he  did  not  rely 
on  the  warranty.*  On  the  other  hand,  there  are  cases  where 
"  acceptance  and  user  do  not  imply  a  waiver  of  an  implied  war- 
ranty or  condition  precedent.^  And  fraud  or  deceit  will  avoid 

1.  Moses   V.  Mead,   i    Den.  (N.   Y.)  in  quality,  it   ie,  in   general,  incumbent 

378;  s.  c,   43   Am.  Dec.  676,  and   note;  on  Uie  purchaser  to  notiiy  the  seller  of 

Beirne   v.  Dord,  5   N.  Y.  05;  s.  c.,   55  hie    non-acceptance    on    that  ground. 

Am.   Dec.  311   and   note;  Wethertll   v.  else  he  is  deemed  to   waive  the  objec- 

Neilson,  zo   Pa.   St.  44S;   s- c,  59   Am.  tion,  and  to  consent  tokeep  and  pay  for 

Dec.  741  and  note;  McClure  v.  Kelley,  them  according  to   the   tenns  specified, 

.ai  Iowa  joS;  Rodgers  v.  Niles,  11  Ohio  In  such  case  it  is  considered  suflicient 

St.  48;  B.  c,  78  Am.  Dec.  290  and  note,  evidence  of  acceptance   that   the  pur- 

S.  The  purchaser  of  a  machine  takes  chaser  has   not   returned  or  offered   to 

the  risk  of  its  quality  in  the  absence  of  return  the  goods,  or  notified  the  seller 

fraud  or  warranty.     And  where,  on  his  of    his     non-acceptance.      Barton     f. 

complaint,  it  U  agreed    that  he    shall  Kane,  17  Wis.  38;  s.  c,  84   Am.   Dec. 

retain  it  ata  reduced  price,  he  precludes  728. 

himself  from  afterwards  objecting  to  its  A  purchaser  of  goods  bj  sample,  not 

quality.    James  v.  Bocage,  45  Ark.  384.  examining  them  promptly',  but  proceed' 

Where  a  buyer  of  logs  had  no  oppor-  ing  to  sell  them  from  the  packages  and 

tunity  Co   inspect   them   and   the  seller  continuing  to  do  so  for  several   weeks 

made  certain  representations  as  to  their  before   giving    notice    of   any    defects 

character  it  was  *e/rf  that  the  buyer,  by  waives   an    implied    warranty   against 

accepting     and     retaining     the      logs,  such  defects.     MuUer   -u.  Eno,   x   Duer 

waived   his   right   to  complain  oftheir  (N.  Y.)  421.     Bui  the  rule  is  otherwise 

defective  character,  and  that  tlie  repre-  when  it  Is  a   custom   of  trade  in   such 

sentations  of  the  seller   raised  a  condt-  sales  that  the  warranty  shall  hold  until 

tion  precedent  rather  than  a  warranty,  the  packages  are  opened  in  the  course 

Thompson  V.  Libby,  35  Minn.  443.  of  trade.     Doane   i'.    Dunham,   79   111, 

If  a  warranty  that'  the  iron  was  mer-  131. 

cbantable  could  be   implied,  defendant.  The  principle  that  when  the  contract 

by  using  a  large   portion   of  the   iron  of  sale  is  executory  the  remedy  of  the 

after  an  opportunity   to  examine   and  purchaser  to  recover  damages,  on  the 

ascertain  the  quality,  must  he  deemed  ground  that  the  article  furnished  does 

to  have  accepted  it  and  to  have  waived  not  correspond  with  the  contract,  will 

the  warranty.       Dounce  v.  Dow.  64  N.  not  survive  an   acceptance,  and   reCen- 

Y.411.  tion  of  the  property,  after  an  opportu- 

In  case  of  an  executory  contract  for  nity    to  ascertain    ihe    defect,  without 

the  sale  of  goods   with   express   or  im-  notifying  the  vendor,  is   well  supported 

plied    warranty,    if   there    are    patent  by  authority.     Reed   v.  Randall,  29  N. 

defects,  and    the    purchaser    has    full  Y.  358;  e,  c,  36  Am.  Dec.  305.     And 

-opportunity  to   examine  and  knows  of  see,   for   numerous   authorities   on  this 

such  defects,  his   failure   lo   notify   the  and  related  questions,  the  opinion  in  the 

vendor  within  a  reasonable   time,  that  case  just  cited,  and  Mr.  Freeman's  note 

the  goods  are  not  accepted,  as  fulfilling  thereto.    86  Am.  Dec.  305,  312. 

the  warranty,  Is  a  waiver.     Morehouse  3.  A  warranty  may  exist,  in  the  case 

I'.  Comstock,  42  Wis.  616.  of  an  executory    contract,    when   the 

If  a  vendee  would  rescind  a  contract  defect  in  the  property  is  Incapable   of 

of   sale    for      breach    of    an    implied  discovery  at   Uie  time  of  delivery.     In 

warranty   of  the  quality  of  the  goods  such  case  the  purchaser  may  retain  the 

he  must   act    promptly,    so    that    the  property   and  sue  upon  the   warranty, 

-other  party  may  be   pot   10  3tat%  quo.  Brown  v.  Burhans,  4  Hun  (N.  Y.)  as?; 

Pritchett  V.   McFadden,    8    111.    App.  Babcock   v.   Trice,   18  III.  4101  s.  c,  68 

197.  Am.  Dec.  ^60.     And  see  the  preceding 

When  goods  ordered  prove  defective  section  in  tne  text  and  the  notes  there- 
108 
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a  renunciation  or  waiver  of  warranty  either  express  or  implied.' 
10.  When  Ei^ireM  Warranty  Exclodea  Implied.— An  express  war- 
ranty of  title  excludes  an  implied  warranty  of  title,  and  an  express 
warranty  of  quality  excludes  an  implied  warranty  of  quality.* 
But  an  express  warranty  of  title  does  not  exclude  an  implied 
warranty  of  quality,  and  vice  versa? 

Written  Contract — Parol  Evidence. — When  a  contract  of  sale  in 

to,  where  many   cases  bearing  on  the  Insletence  upon  an  express  warranty 

doctrines  of  this  section  of  the  text  are  seems  to  be  a  waiver  of  an  implied  one. 

cited.  Exfrtisio  uniui  eti  exclasio  allerius. 

1.  "Fraud  vitiates."  Consequently  a  Jackson  v.  Langston,  61  Ga.392;  Bald- 
renunciation  of  warranty  made  bj  the  winii.VanDeusen,  37  N.Y.487i  Deming 
buyer  does  not  bind  where  there  has  v.  Foster,  42  N.  H.  175.  And  see  the 
been  fraud  on  the  part  of  the  seller,  cases  cited  In  the  preceding  paragraph 
Bevans   v.  Farrell,  i3   La.   Ann.   331;  of  this  note. 

Hellbutt  V.  Ilickson,  L.  R.,  7  C.  P.  438;  S.   An  implied  warranty  of  soundness 

2  Schouler's  P.  P.  (and  ed.),  44  3^,3^5-  is  not  excluded  by  an  express  warranty 

S.   As  to  the  second  question,  we  are  of  title.     Trimmler   t>.  Thomson,  10  S. 

of  opinion  that  the  law  will  not  imply  Car.  164;    Houston   v.  Gilbert,  3  Brev. 

what  Is  not  expressed  where  there  is  a  (S.  Car.)  63;  s.  c,  j  Am.  Dec.  543.     In 

formal  contract.     Evans'    Essays,  31;   i  his  note  to  this  case  the  learned  editor 

Fonbl.  364;    Doug.  654;  6.  T.   R.  606.  of  the  Am.  Decisions  seems  to  think  it 

The  express   warranty  as  to  soundness  In  conflict  with  the  rule  in  other  States 

and  age.excludes  any  implied  warranty  than   South   Caroline,  and  based  upon 

as   to  other  qualities.     Lanier  v.  Auld,  the  peculiar  modification  of  the  law  in 

I  Murphey   (N.  Car.)  138;  s.  c,  3  Am.  relation  to  implied   warranties  said  to 

Dec.  680, 681.  prevail  in  that  State.     In  fact,  however. 

The  luiguage  just  quoted  lays  down  the  case  is  correctly  decided  on  common 

the  rule  of  law   correctly,  but   whether  law  grounds,  and  in   the  point  decided 

the  rule  wag  correctly   applied  in  the  is  more  accurate  than  the  North  Caro- 

case   from   which   It  Is  quoted  is  more  Una   case  of  Lanier  v.  Auld,  i   Murph. 

than   questionable.     It  was   there  held  (N.  Car.)  138;  s.  c,  3  Am.  Dec.  680. 

that  the  express   warranty    as   to   the  The  doctrine  laid   down   in  Houston 

soundness  and  ^e  of  a  negro  sold  as  a  t/.  Gilbert,  3  Brev.  (S.  Car.)  63,  has  been 

slave   excluded  any   implied  warranty  several   titnes  repeated  in  South  Cnro- 

that   the   negro  was   in   fact  a  slave,  ft  Una.     Wells  v.  Spears,    1    McCord  (S. 

turning   out   that   he  was   in  fact  free.  Car.)  421;  Hughes  v.  Banks,  i  McCord 

The  court  treated  slavery  as  a  quality,  (S.  Car.)  537;  Wood  u.  Ashe,3  Strobh. 

and    therefore   excluded    any    implied  (5.  Car.)  64.     It  seems  also  to  meet  the 

warranty  as  to  its  existence.     In  fact  it  approval   of  Mr.  Bennett  in  his  review 

isai^/aj,  and  a  warranty  of  title  should  of  the  American  cases.     Benj.  on  Sales 

have  been  implied  at  common  law.  (Bennett's  ed.  1888),  p.  614. 

When  certain  qualities  are  expressly  And  there  are  cases  which  go  farther 

warranted    no  others  can   be   implied,  than  the  doctrine  stated  ir  """  '""*  — ' 


McGraw  V.  Fletcher,  35  Mich.  i<u;  seem  to  hold  that  (he  maker  of  a  mai 
Story  on  Sales,  }  3(8;  3  Schouler's  P.  factured  article  may  be  held  on  an  i 
P.  (2nd  ed.),  6  367;  Benj.  on  Sales  (Ben-     plied  warranty  of  quality  or  fitness  ei 


nett's  ed.  1888),  4  666.  where   he   has  given   an   express  v 

It  is  only  where  there  is  no  express  ranty  as  to  quality  in  some  specified 
warranty  that  resort  to  an  implied  war-  respects.  Boothby  v.  Scales,  37  Wis. 
ranty  can  be  had.  Johnson  v.  Latimer,  626;  Bigge  v.  Parkinson,  7  H.  &  N. 
71  Ga.  470.  951;;  2  Schouler's  P.  P.  (jnd  ed.),  4  367. 
An  express  warranty  of  certain  quail-  While,  on  the  other  hand,  it  is  some- 
ties  excludes  an  implied  warranty  that  times  keld  that  a  warranty  of  title  in  a 
the  article  is  reasonably  fit  for  its  In-  bill  of  sale  is  an  exclusion  of  all  other 
tended  purpose.  International  etc.  Co.  warranties  not  expressed,  and  is  con- 
V,  Smith,  17  Mo.  App.  364;  Mullain  v.  elusive  against  the  existence  of  any 
Thomas,  43  Conn.  852;  Warren  Glass  other  warranty.  Wren  v.  Wardlaw. 
Work*  *.  Keystone  Coal  Co.,  65  Md.  Minor  (Ala.)  ySj;  Sjiarks  v.  Messick, 
547.  65  N.  Car.  440. 
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writing  is  silent  upon  the  question  of  warranty  one  may  be  im- 
plied provided  it  arises  from  the  subject-matter  and  language  of 

the    contract    as   a   matter   of  law.'      But    the    terms   of    the 

contract  cannot  be  varied    by  parol    evidence   so   as   to   create 

an  implied  warranty  when  from  the  terms  and  subject-matter  of 
the  written  contract  the  law  would  not  imply  one."     Vet  the 

1.   The  rule  to  be  deduced  rrom  all  ertj'    i«   evidenced   by  writing,   or    by 

the  authorities   on  the  Eubject  that  is,  deed,  as  if  the  evidence  of  sale   were 

where  a  contract   for   the  purchase  or  mere!/ verbal.     And  thU  principle  does 

nianufacture  of  specific  articles,  or  of  a  not  contravene  the  general  rule  of  evi- 

cerlaln   class  of   articles,  is  In  writing,  dence  alluded  to  by  the  judge  ;  because 

and  contains  no  eKpress  warranty  of  fit-  the  warranty  of  hw  title  is  as  strongly 

nesa  of  the  article  for  a  certain  intended  implied  from   the   fact   of   sale,  which 

use,  an  implied  warranty  does  not  exist  fact  is  proved   by  deed,  as  if   it   were 

unless  it  can  be  made  to  arise  l^rom  the  proved  otherwise.     It  does  not  enlarge 

contract  itself     It  must  have  its  source,  the  writing;  it  arises  by  operation  of 

If  at  all,  in  some   language,  either  of  law,  from  the  act  or  fact  of  sale  itself, 

description  or  other  character,  employed  The  property  t>einK  a  slave,  makes  no 

in    the    contract.     Ottawa  JSottle  etc.  difference  in  the  principle  ;  a  slave  is  a 

Co.  p.  Gunther,  31   Fed.  Rep.  208,112;  personal   chattel.       Trigg   -v.   Paris,   5 

Story  on   Sales,  J  358.     And  so  in  the  Humph.  (Tenn.)  343. 

above  case   it  -via&keld   that  what  the  And,  in  support  of  this' doctrine,  see 

term  "export  lieer  bottles"  rneantwasa  Miller  v.  Van  Tassel,  ^Cal.  458;  Long 

subject  of  parol  expert  evidence  in  or-  v.  Hickingbottom,  38  Miss.  771;  a.  c, 

derthatittnightbedetermlnedwhether  64  Am.  Dec.   ilS;  Word   v.   Cavin,    i 

that  term  implied  a  warranty  of  kind.  Head  (Tenn.)  <o6;  Shattuck  v.  Green, 

Ottawa    Bottle  etc.  Co.  v.  Gunther,  31  104  Mass,  43;  Swett  v.  Shumway,   101 

Fed.  Rep.  208.  Mass.    365;     Story   on    Sales,    $   358; 

The  true   doctrine   and    the  reasons  Shepherd  v.  Pybus,  3  Man.  &  Gr.  868; 

upon  which  it  restii  are  thus  stated  in  a  Freeman's   note  to   Scott    v.     Hix,    z 

Tennessee  case:     "The  defendant  was  Snecd  (Tenn.)   19];  s.  c,  61  Am.  Dec. 

in  possession  of  a  negro  slave,  and  sold  466,  467. 

the  same  to  plaintitT,  and  by  deed  trans-  S.  When  the  contract  is  in  writing  aa 

ferred  the  slave  to  the.  plaintiff.     This  additional  warranty,  not   eipressea   or 

deed  contained  no  covenant  whatever,  Implied  by  its  terms,  that  the  article  is 

but  WHS  a  mere  conveyance  of  the  title.  St  for  a  particular  use,  cannot  be  added. 

This  action  of  aasKmfsif  was  brought  either  by  implication  of  law  or  by  parol 

upon   the  warranty  of  title  implied  by  evidence.      Whitmore  v.  South  Boston 

law  from  the  mere  fact  of  the. sale;  the  etc.Co.,  i  Allen  (Mass.)  5!,  58. 

defendant  not  having  a  good  title  to  the  An   examination   of  the   authorities 

slave,  who  was  taken   from  the  posses-  cited  in  the  preceding   note   will   show 

sion  of  the   plaintiff  and   sold,  by  the  that  this  is  as  far  as  the  principle  of  the 

paramount  right  of  another.     Upon  the  law  will  warrant  the  courts  in  going  in 

trial  of  the  cause,  the  honorable  circuit  the  exclusion  of  an  implied  warranty, 

judge  charged  the  jury  "that  the  plain-  where  there  is  a  written  contract  silent 

tiff   could   not   recover,  because  of  the  upon  tlie  subject  of  express  warranty, 

deed   or  bill  of  sale;  that  the  writing  It  has   been  held,  however,  that   "a 

must  contain  the  whole  contract,  and  to  warranty  of  title  to  a  chattel  cannot  be 

permit  the  plainlifT  to  recover  would  be  implied  or  proved  when  there  is  a  writ-  . 

to  add  to  or  enlarge  the  written  agree-  ten  bill  of  sale,  which  contains  no  war- 

ment."  ranly,  for  that  would  be  to  add  to   the 

In  this  charge  we  are  of  the  opinion  writmg  b 
that  the  circuit  court  was  in  error.  It  63  N.  Cat 
is  a  well  settled  principle,  applicable  to  It  is,  however,  correctly  htld  that  in 
•-ill  sales  of  chattels  in  the  possession  of  the  absence  of  fraud,  accident  or  mis- 
the  vendor,  that  the  act,  or  fact  of  sale,  take,  it  is  incompetent  to  show  a  parol, 
of  itself,  by  operation  of  law,  implies  contemporaneous,  express  warranty  of 
jind  involves  a  warranty  of  title.  This  agricultural  Implements  sold  by  a  writ- 
principle  operates  with  as  much  force  ten  contract  containing  no  warranty, 
vhen  the  sale  and  transfer  of  the  prop-  Ma*t  7'.  Pearce,  58  Iowa   579;  a.  c,  43 
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mere  fact  that  the  terms  of  the  contract  exclude  an  express  or 
implied  warranty  of  title  will  not  prevent  an  implied  warranty 
of  quality,  and  vice  versa.^ 

11.  Official  and  Jndioul  Sain — Ho  Implied  Wuranty  in. — In  offi- 
cial and  judicial  sales  there  is  no  implied  warranty  of  title,  and 
the  rule  caveat  emptor  applies.  And  such  is  the  general  rule  as 
to  sales  in  a  representative  capacity  as  by  trustees,  guardians, 
executors,  administrators,  etc.* 

12.  Fraud  and  Deceit — When  Baiae  Implied  Wananties. — Where  a 
person  offers  personalty  for  sale  as  though  it  were  his  own  but 
Icnowing  that  it  does  not  belong  to  him,  and  at  the  same  time 
keeps  the  purchaser  in  ignorance,  he  is  guilty  of  a  fraud  for  which 
the  sale  may  be  rescinded.'     And  in  cases  involving  the  quality 


reducing  a  contract  to  writing,  and  that 
a  warranty  was  omitted  by  mistake,  or 
thai  the  entire  contract  was  not  pat  in 
written  form.  Chapin  v.  Dobson,  78 
N.  Y.74:  ».c.,34Am.Rep.  sij.  And, 
conversely,  although  a  bilfoiBale  silent 
on  the  subject  of  warranty  implies  a 
warranty  of  title,  yet  parol  evidence 
may  be  introduced  to  overturn  the  im- 
plication and  show  that  there  was  no 
warrantv.  Miller  v.  Van  Tassel,  24 
Cal.4s8'. 

1.  This  follows  from  the  doctrines  and 
authorities  that  have  gone  before.  It  is 
clear  that  the  express  exclusion  of  a 
warranty  of  title  might  still  leave  a 
warranty  of  quality  to  be  implied  from 
the  language  and  subject-matter  of  the 


Lit.  (Ky.)  344;  ■■ 


.  Price.  I 
n   Ex< 

'Bpv, ; 
I.  37,  and  note  collect- 
;    McGhee   v.  Ellis,  4 
,.  c,  14  Am.  Dec.  124, 


9.  It  is  clear  that  sheriff's  and  offi- 
cers of  the  law  generally,  also  execu- 
tors and  other  tnisteeB,  who  sell  prop- 
erty, real  or  personal,  in  such  capacity, 
are  presumably  held  to  no  impiled  war- 
ranty of  title  ;  a  sufficient  reason  being, 
that  the  character  of  the  office  pre- 
cludes the  supposition  that  such  aparty 
is  the  true  and  absolute  owner  of  that 
which  he  offers  for  sale,  i  Schooler's 
P.  P.  (and  ed.),  4  372.  The  rule  of 
(-ai>e(i/eni//0r  applies  in  all  its  rigor  to 
purchasers  at  Judicial  sales.  Corwin 
I'.  Benham,  2  Ohio  St.  36.  In  a  sheriff's 
sale  the  rule  is  caveat  emftar.  Jones 
T.  Burr,  5  Strobh.  (S.Car.)  147;  B.C., 53 
Am.  Dec.  699,  and  note  ;  Danley  v. 
Rector,  10  Ark,  an  ;  s,  c,  50  Am.  Dec 
241,  and  note;  The  Monte  AUegre,  o 
WheaL  <U.  S.)  616;  Bashore  v.  Whi 


And  this  is  true  both  at  law  and  in 
equity.  Lang's  Heirs  v. Waring,  aj  Ala. 
625;  E.  c,  60  Am.  Dec.  533  and  note; 
but  see  titles:  Equity  and  Subroca- 
TiON,  in  this  work. 

It  has  been  held,  however,  but  the 
case  has  been  denied,  that  a  BherffFmay 
be  guilty  of  concealment  regarding  de- 
fects in  a  title  that  will  prevent  the  ap- 
plication of  the  maxim  caveat  emptor. 
Com,  V.  Dickinson,  5  B.  Mon.  (Ky.) 
506;  s,  c,  43  Am.  Dec.  139.  But  see 
note  to  this  case  denying  its  correctness 
and  authority,  43  Am.  Dec.  143.  Caveat 
emptor  ie  the  rule  of  executors  and' ad- 
ministrators' sales.  Robb.  v.  Mann,  11 
Pa.  St.  300;  H.  c,  51  Am,  Dec.  551  and 
note;  Sackett  v.  Twining.  iS  Pa.  St. 
199;  G.  c,  rt  Am.  Dec.  599  and  note; 
Lynch  11.  Baxter,  4  Tex.  431;  s.  c.,  51 
Am.  Dec.  735;  Walton  v.  Reager,  10 
Tex.  log;  Doxey's  Admr.  r.  Bums,  37 
Tex.  719- 

As  between  a  purchaser  and  a  trus' 
tee  at  a  trustee's  sale  of  personalty,  the 
rule  caveat  emptor  applies.  Brewer  i-. 
Christian,  9  III.  App,  $7. 

The  rule  coTien/  ^m/tcr  applies  to  a 
sale  by  a  guardian.  A  sttppressio  i>eri 
will  not  invalidate  the  sale  and  entitle 
the  vendee  to  rescind  it;  otherwise  of  a 
JK^,5-M/(o/(rW.  Mason  t'.  Wait,  5111,127. 

S.  2  Schouler's  P.  P.  (inded.),§§370, 
TOS,  604;  Story  on  Sales,  ^383;  Sher- 
man J',  jonnson,  56  Barb,  (N.  Y.)  150; 
Sweetman  v.  Prince,  62   Barb.  (N,  Y;) 
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PerkinE,  75  N.  Car.  397;  ArnistroriK  v. 

latageneral     Buffbrd,  51  Ala.  410;  Roseman  u.Can- 
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of  personalty  sold  which  would  otherwise  fall  within  the  rule 
caveat  emptor,  an  implied  warranty  may  arise  from  the  fraud  or 
deceit  of  the  vendor  that  will  prevent  him  from  invoking  the 
maxim  and  force  him  to  abide  by  and  make  good  the  expectations 
of  quality  or  condition  that  his  fraudulent  conduct  or  representa- 
tions raised  in  the  mind  of  the  vendee.'  But  a  mere  suppression 
of  the  truth,  under  circumstances  where  there  is  no  obligation  on 
the  vendor  to  speak,  will  not  raise  such  a  warranty.*  There  must 
be  a  sugge St io  falsi  as  well  as  a  suppressio  vert,  for  the  law  does 
not  inhibit  a  seller  from  silently  allowing  a  buyer  to  cheat  him- 
self, but  it  forbids  him  from  actively  assisting  in  the  self-swindle- 

L  Defects  visible   and  easily  discov-  Held,  to  charge  a  vendor  selling  a  mare 

ered  will   not   prevent  the  vendee's  re-  and  saying  her  shortness  of  breath  was 

eoverj  therefor,  if  the   seller   has  dis-  caused  by  epizootic,  when  in  fact  It  wa» 

gulsed  them  and  by  his  false  statements  caused  by  another  disease  which  sooa 

has  induced  the  vendee  to  buy.     Hanks  made   her  worth  less.     Perdue  v.  Har- 

V.  McKee,  a  Litt.   (Ky.)   227;  s.  c,  13  well  (Ga.),  4  S.  E.  Rep.  877. 
Am.  Dec.  265,  and  note.  And  in  a  similar  case  at  common  law 

In  such  a  case  asthma  in  a  slave   is  the  same   rule  was   enforced.     Hull  v. 

not  such  a   disease   that   by  its   visible  Kirkpatrick,  4  Ind.  637.     The  rule  of 

character  a  vendee  is   bound   to   know  caveat  emfter  does   not  apply  where 

the  stage  it  has  reached.  Hanks  v.  Mc-  the  vendor  has  used  any  device  t~ 

Kee,   1   Litt.  (Ky.)  127;  1  ...  .      -. 

Dec.  365. 

The  reason  for  the  rule  that  a  general 

warranty  does  not  extend  to  visible  de-  ovan,  43  &al.  no,  117;  Phippsv.Buck- 

fects  ceases  when  the  vendor  usee  art  to  man,  30  Pa.  St  401;  Smith  v.  Richards, 

conceal,   and   succeeds    in    concealing  13  Pet.  (U.   S.)  26;  Lord  v.  Goddard,. 

such  defecU  from  the  purchaser,  Chad-  13   How.    (U.S.)    198;  King  v.   Eagle 

sey  V.  Greene,  24  Conn.  562.  Mills,  10  Allen  (Mass.)  548;  Thayer  v. 

Implied  warranties   arise   by  implied  Turner,  8  Met.  (Mas«.)  550;  Hazard  t:. 

operation   of   law;  they   exist   without  Irwin,   18  Pick.  (Mass.)  95;  Gatling  v. 

any   intention   of  the   seller  to   create  Newell,  iz  Ind.  iiS;  Kennedy  v.  Pana- 

them,  and  mav  properly  be  divided  into  ma  Mail   Co.,   L.  R.,   2  Q].B.  5S0,  587. 

two  kinds.     The  one  untinctured  by  ac-  And  see  generally  on  this  subject,  Benj. 

tual   fraud   or  deceit,   as  the  warranty  on  Sales    (Bennett's   ed.   18^),   f/  430 

of  title,  warranty  that  provisions  pur-  and   note,   p.   448;   Story  on   Sales,  9^ 

chased   for   domestic    use   are    whole-  378-38:;  2  Schouler's  P.   P.   (and  ed.), 

some;    and    the    warranty    in    execu-  ^^  604, 6oj;   1  Story's  Eq.  Juris.,  4  >9l 

tory  contracts,  or  where  the  purchaser  eiiey. 

had  no  opportunity  of  inspection,  that  I.  It  is  only  where  a  party  Is  under 
the  article  contracted  for  shall  be  sala-  somepledgeor  obligation  to  reveal  facts 
ble  as  such  in  the  market.  The  other  to  another  that  mere  silence  will  be 
kind  of  implied  warranties  are  those  considered  as  a  means  of  deception, 
where  fraud  and  deceit  are  of  their  Benj.  on  Sales  (Bennett's  ed.  1888),^ 
very  essence,  without  which  they  do  430,  and  see  note  p.  ^50;  Story  on  Sales, 
not  exist,  as  in  cases  where  the  seller  ^^  381,  382;  1  Story  s  Eq.  Juris.,  i  197; 
of  any  article,  knowing  of  iU  unsound-  I  Parsons  on  Con.  (sth  ed.)  578.  And 
ness,  uses  any  disguise  or  artiGce  to  con-  even  false  representations  by  the  vendor 
ceal  it,  or  represents  it  (whether  in  the  do  not  imply  a  warranty  and  will  not 
way  of  expressing  opinion  or  belief,  or  release  a  vendee  when  by  ordinary  care 
otherwise]  to  be  exempt  from  such  de-  he  might  have  ascertained  the  true  con- 
feet.  Osgood  V,  Lewis,  2  Har.  &G.  dilion  of  Che  thing  purchased.  Moore 
(Md.)  495;  B.  c,  18  Am.  Dec.  317.  v.  TurbeviUe,  2  Bibb  (Ky.)  602;  s.  c,  5 

In  Georgia,  by  4  2651  of  the  Code,  Am.  Dec.  642;  Williams  v.  Hicks,  2 
said  to  be  declaratory  of  the  common  Vt.  36;  s.  c,  19  Am.  Dec.  693;  Arm- 
law,  it  Is  provided  that  the  vendor  of  strong  v.  Bu fiord,  ji  Ala.  410;  Brlggs 
chattels  is  held  to  warrant  that  he  v.  Perkins,  7<  N.  Car.  397^  Ondda 
knows  of  no  latent  defect  undisclosed.  Manf.  Co.  v.  Lawrence,  4  Cow.  (H.Y,) 
112 
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by  word  or  deed.*     And  in  some  cases  a  duty  to  speak  is  raised 


ifjui;  Ellis  V.  Andrews,  56  N.  Y.  83;  on  equal  ground,  the  vendor  having  a 
Chrysler  *.  Canadaj,  90  N.  Y.  271;  decided  advantage  over  the  purchaser. 
Parker  f.  Moulton,  114  Mass.  99;   ¥0-     But   this   rigid   principle  has  not  been 


land  ■V.  Brownell,  131  Mass.  138;  Hoi-  adopted   i 

brook  ti.  Connor,  60  Me,  578;  Watts  i'.  doctrine  in  2   Kent's  Com.  490,  Is  said 

Cummins,   jg   Pa.   St.  84;   Gordon   v.  to  t>e,   where    one    party   possesses    a 

Butler,  105  U.  S.  553;   Mason  v.  Wait,  knowledge   of   facts   which,   from   the 

5  111.  i»7.     This  rule,  however,  does  not  situation  of  the  property,  the  other  can- 

apply  when  the  property  is  not  present  not  know,  a  suppression  of  such  facts 

•t  the  sale  and  the  vendee   is  forced  to  would  render  a  contract  invalid. 
rely  on  the  representations  of  the  ven-         To  make  the  mere  suppression  of  a 

dor.     Hanks  v.   McKee,  2   Litt.  (Ky.)  fact  such  a  fraud  as  will  justify  a  court 

217;  s.c,  13  Am.  Dec.  165.  in  declaring  the  contract  void,  we  bc- 

The  rule  that  the  vendor's  silence  as  lieve  the  more  modern  and  more  cor- 

to  defects  where   the   vendee   trusts   to  rect  doctrine  to  be,  there  must  be  some- 

hls  own  observation  and  judgment  was  thing  more  than  a  failure  to  communi- 

correctly   applied    in   a   case   where   a  cate  facts  within  the  knowledge  of  the 

second  hand  engine,  with  defects  known  party  selling — there  must  be   conceal. 

to   the  seller,   was    examined    by   the  ment,  and  that  may  consist  in  withhold- 

buyer  and   an   expert  chosen  by  him,  ing  the   information  when   it  is  asked 

without  discovery  of  the  defect.    The  for,  or  by  making  use  of  some  device 

failure  of   the   seller    to    disclose   the  to  mislead,  thus  involving  act  and  In- 

defects — he   not  being   asked — did  not  tention.     Thus    Parsons,    in    his    able 

charge  him  with  an  Implied  warranty,  treatise   on   the  law  of   contracts,   the 

Cogel   V.   Kniseley,  89  111.  598^  i  Par-  most  modem  work  on   that  subject  to 

sons  on  Con.  (5th  ed.)  578.  which   we    have    access,   says:  If   the 

So  far,  the  rule  is  clear,  but  there  is  seller  knows  of  a  defect   in   his  goods 

a   tendency  to   restrict   rather  than  to  which  the  buyer  does  not  know,  and  if 

extend   the   doctrine   that   the   vendor  he  had  known  would  not  have  bought 

may  remain  silent  and   see  the  vendee  the  goods,  and  the  seller  is  silent,  and 

swindle   himself.     Story   on   Sales,  Ijfj  only   silent,   his    silence   is,   neverthc- 

[8],   384  \  I    Story  on   Con.,   4   648^  2  less,  a  moral  fraud,  and  ought,  perhaps, 

^hauler's  P.  P.  (2nd  ed.),  f  604;  Benj.  on  moral  grounds,  to  avoid  the  con- 
on  Sales  (Bennett's  ed.  188S),  ^  430;  tract.  But  this  moral  fraud  has  not 
note  to  Emerson  -o.  Brigham,  6  Am.  yet  grown  into  a  legal  fraud.  In  cases 
Dec.  117.  of   this  kind,   there    may   be    circum- 

6.  The   defendants  insist    that  it   is,  stances  which  cause  this  moral  fraud  to 

In  all  cases  where  both  parties  have  not  be  legal  fraud,  and  give  the  buyer  his 

an  equal  access  to  the  means  of  infor-  action  on  the  implied  warranty,  or  on 

niation,  citing  1  Kent's  Com.  482;  and  the  deceit 

further,  he  Insists  that  the  concealment  And  If  the  seller  be  not  silent,  but 
of  any  latent  defect  that  could  not  have  produce  the  sale  by  means  of  false  rep- 
been  discovered  by  the  vendee  through  resentatlons,  then  the  rule  of  caveat 
the  exercise  of  proper  diligence,  will  emptor  does  not  apply,  and  the  seller  is 
■void  the  contract,  eiling-  numerous  answerable  for  his  l^raud.  But  the 
cases.  weight  of  authority   requires  that  this 

How  far  a   person   is   bound,   when  should  be  active  fraud.    The  common 

dealing  with  another,  to  communicate  law  does  not  oblige  a  seller  to  disclose 

facts  wholly  within  his  own  knowledge,  all   that   he   knows  which   lessens   the 

ia  a  question   about  which   the   ablest  value   of  the   property  he  would   sell, 

jurists  differ.    Testing   it  by  the   code  He  may  )>e  silent,  leaving  the  purchaser 

of  moral  ethics,  there  can  be  no  doubt  to  inquire  and  examine  for  himself,  01 


& 


about  it,  nor  is  there  any  doubt  when  to  require  a  warranty.  He  may  be 
tested  by  the  rules  of  the  civil  law;  silent  and  be  safe;  but  If  he  be  more 
both  codes  would  require  a  communl-  than  silent,  if  by  acts,  and  certainly  if 
cation  by  the  vendor  of  evtry  material  by  words,  he  leads  the  buyer  astray, 
fact  within  hisknowIedge,and  unknown  inducing  him  to  suppose  that  he  buys 
to  the  purchaser,  which  might  have  an  with  warranty,  or  otherwise  preventing 
influence  in  making  the  contract,  his  examination  or  inquiry,  this  be- 
Otherwise,  the  parties  would  not  stand  comes  a  fraud,  of  which  the  law  will 
10  C.  of  L.— 8                            113 
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by  tbe  circumstances  so  that  silence  upon  the  vendor's  part  works 
a  fraud  and  raises  a  warranty.* 

take  cognizance.    The  distinction  seetne  Story  on  Con.,  4  648;  1  Schouler'g  P.  P. 

to  be,  and  it  it,  grounded  upon  the  ap-  (xnd  ed.),  %  604;  Stor^  on  Sales,  443S1, 

parent  necessity  of  leaving  men  to  take  381,     384;     Benj.     on      Sales      (&n- 

somc  care  of  themselves  in  their  buel-  nett's  ed.  188S;,  (f  430;  Peek  t>.  Gurney, 

nees  transactions.     The  Belter  may  let  L.  R.,  6  H.  L.  403;  Ankurlght  v.  New- 

the  buyer  cheat  himself  a<//i*iVH«,  but  bold,  17  Ch.   D.  C.  A.  317;  Smith  v. 

must  not  actively  assist  him  in  cheat-  Chadwlck,  zo  Ch.  D,  C.  A.  58;  Lee  i'. 

ing  himself,     i  Parsons  on  Con.  461.  Jones,  17  C.  B.  N.  S.  506;  Hill  ii.  Gray, 

Here  the  seller  was  silent|  he  made  i     Starkie    434;  Laidlaw    v.  Organ,  1 

no   representations   of  any  kind   as   to  Wheat.  178;  Ferebee  ti.  Gordon,  13  Ired. 

the   quality  of  the   hay,   and   used  no  [N.  Car.)  350;  Bean  v.  Herrick,  12  Me. 

artifice  to  induce  the  defendant's  agent  362;  Prentiss  v.  Rubs,  16  Me.  30;  Mil- 

to   buy.     The   hay  was  there  in  ricks,  liken  t>.  Chapman,  75  Me.  322;  s.  c,  46 

and  it  was  quite  easy  for  the  purchaser  Am.   Rep.  386,  305,  396;  Downline  v. 

to  satisfy  himself  as  to  its  quality  by  Dearborn,    77    Me.    457;    Barnard   v. 

pulling  8  few  hand fu Is  from  the  ricks.  Duncan,  38  Mo.   170;  Dean  17.  Morey, 

Damped  hay,  as  everyone  knows,  can  33  Iowa   no;  Brown   v.  Gray,  6  Jones 

be  very  readily  detected   by  the  color  {N.  Car.)    103;  Turner  v.  Iluggins,  14. 

and  smell.     It  was  in  the  power  of  the  Ark.   zi;   Singleton   v.   Kennedy,9 


purchaser  to  test  in  this  way  every  one  Mon.  (Ky.)  132;  Dixon  v.  McCIutchev, 
ofthericks.  It  was  his  own  follv  that  Add.  (Pa.)  311  (1797);  Stevens  i'.  Ful- 
he  did   not  do  so.     It  was  lawful  for     ler,8N.  H.  463;  Paddock  it.  Strobridge, 


the  seller  to  suffer  the  buyer   to  cheat  29   Vt.  471;  Cardwell   v.  McClellan,  3 

himself  Off  libitum,  so  that  the  seller  Sneed  (Tenn.)  150;  Hough  i'.  Evans,  4 

does   not   actively   assist   him   therein.  McCord  (S.  Car.;  169;  Duvall  v.  Med- 

Proper  diligence  would  have  enabled  tart,  4  Har.  &  J.  (Md.J  14;  Cornelius  t. 

the  buyer  to  detect  the  unsound  condi-  Mollay,   7    Pa.    Si.   193;    Kintzing    v. 

tion  of  the  hay.     The  charge  of  fraud  McElrath,  %  Pa,  St.  467;  VanArsdale  v. 

is  in  nowise  established.  Howard,    1;     Ala.    596;    Truebody    t: 

Kohl  11.  Lindley,  39  111.  195;  s.  c,  So  Jucobson,  i  Cal.  269;  Merritt  v.  Robin- 
Am.  Dec.  294;  Armstrong  v.  Butford,  son,  15  Ark. 483;  Brown  r.  Montgomery, 
51    Ala.  410;  Biggs  V.  Perkins,  75  N.  30  N.  Y.  287. 

Car.  397;  Mason  v.   Wait,  5  111.   137;  Of  course.in  cases  where  the  conceal- 

Roeeman  -a.  Camoran,  43  Cal.  no.  117;  ment  of  the  truth  is  held  to  be  fraudulent, 

Benj.  on   Sales   (Bennett's  ed.  18S8),  ^  it  must  appear  that  there  was  an  inten- 

"  houler's  tion  to  deceive.     In  the  abscence  of  the 

I    Sales,  scienter  there  is  no  fraud.     Hanson  i'. 

i  38a,  384.  Ed^crly,   29    N.   H.    343;   Binnard    r. 

1.  Where  a  vendor  sold  a  quantity  of  Spring,  42   Barb.   {N.  Y.)  470;  Hadiev 

beef    for    domestic    consumption    and  v.  Clinton,  13  Ohio  St.  502;  Blgler  i: 

knew    at    the    time    of    the    sale   that  Flickinger,  $%   Pa.   St.  279;  Cooper   n. 

the  cow  from  which  it  came  was  diseased  Lovering,  106  Mass.  79;  Beach  i'.  Bemis, 

when  she  was  slaughtered,  it  was  held  107  Mass.  499. 

that  there  was  an  implied  warranty  that  But  the  scienter  is  sometimes  pre- 
the  meat  was  sound  and  wholesome,  and  sumed  without  proof  of  the  actual 
the  court  added:  "In  the  present  case  intent,  and  in  such  cases  an  Implied 
the  concealment  of  the  fact  that  the  warranty  is  said  to  arise.  Hoc  v.  San- 
animal  was  diseased  is  equivalent  to  born,  21  N.  Y.  J51;  s.  c.,  78  Am.  Dec. 
the  suggestion  of  a  falsehood  that  she  161,  165. 

was  sound."     VanBracklin  n.  Fonda,  11  It  nhould  be  borne  in  mind,  however, 

Johns,   (N.   Y.)  468;  6,  c,  7  Am.  Dec.  that  "  a  transaction  cannot  be  charae- 
ts  a  warranty  and  a  fraud  a' 


'%. 


there  is  a  strong  and  decided  ten-  tame  time.  A  warranty  rests  upon 
dency  evinced  of  late  to  hold  a  party  contract;  while  fraud  or  fraudulent  rep- 
liable  for  a  sttppressio  veri  as  for  a  rcsentationa  have  no  element  of  contract 
sHggesiio  falsi,  and  in  this  respect  we  In    them,  tnjt   are   essentially   a    tort." 


approaching  the   rule  of  the  civil     Rose  v.  Hurley,  39  Ind.  77;  Shordan 

It  is  sometimes  as  fraudulent  to     Kyler,87 Ind. 38,41;"— "■ ».■>-->' 

tal   fact«  as  to  misstate  them.      1     t,^  Ind.  389;  Pierce 
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18.  Some  Oeneral  PrinoIplH  of  Implied  WsiTsn^. — A  warranty  of 
title  is  never  implied  in  the  sale  of  realty,  but  only  in  sales  of 
personalty,'  The  doctrine  of  implied  warranty  applies  only  t6 
articles  susceptible  of  a  standard  quality  or  which  are  sold  by 
sample.*  But  it  applies  to  property  exchanged  as  well  as  to 
property  sold.'  What  facts  will  constitute  an  implied  warranty 
is  a  question  of  law  for  the  court,  but  the  existence  of  the  facts  is 
for  the  Jury.*  Where  there  is  a  refusal  to  warrant,  no  warranty 
can  be  implied.*  A  mere  contract  of  sale  or  agreement  to  sell 
does  not  imply  a  warranty.*  But,  subject  to  certain  limitations, 
a  warranty  of  title,  although  not  of  quality,  is  implied  in  every  sale 
of  chattels.'  The  tendency  in  the  development  of  the  law  is  to 
regard  implied  warranties  with  greater,  and  the  doctrines  of 
caveat  emptor  with  less,  favor  than  formerly." 

conceal-  is    an     implied    warrantj,    and     their 

amount  to  verdict  must  be  given  accordingly;  but 

a  warrantj',  express  or  implied,  "  wilL  if  thev  do   not   find   those   facts,  then 

not  be  deprived  of  that  character  bj'  the  there  Is  no  implied  warranty.     Osgood 

fact  that  thev  were  falsely  and  fraudu-  i'.  Lewis,  j  Har.  &  G.  (Md.)  495;  e.  c, 

lentlj  made.''     2  Schouler's  P.  P.  {and  iS  Am.  Dec.  317. 

ed.),  4  606;  Carter  v.  AbbotI,  33  Iowa  It  has  been  said  that  [he  element  of 
180;  Rose  -v.  Hurley,  39  Ind.  77.  And  Intention  is  necessary  to  constitute  an 
may  work  an  estoppel,  equivalent  to  a  implied  warranty.  Figge  v.  Hill,  61 
warranty,  for  the  protection  of  the  Iowa  430;  Seixas  t.  Woods,  2  Cai.  (N. 
buyer.  Rose  v.  Teeple,  16  Ind.  37;  Y.)  48;  g.  c,  s  Am.  Dec.  215. 
Vaughn  TJ.  Ferrall,  57  Ind.  183;  Andcr-  But  this  has  been  denied  and  the 
son  ii.  Hubble,  93  Ind.  570,  577.  But  if  intention  has  been  implied,  as  a  part  of 
fraud  is  alleged  no  recovery  can  be  had  the  conclusion  of  law,  from  the  facts 
on  proof  of  a  breach  of  warranty  only,  necessary  to  constitute  an  implied  war- 
Ross  V.  Mather,  51  N.  Y.  lo3;  Ward  v.  ranty.  A  vendor  cannot  escape  liabllltv 
Hobbs,  30^8.150.  But  see  Williamson  by  claiming  that  he  did  not  Intend  what 
■n.  Allison,  1  East  446.  his    language   declared.      Hawkins    f. 

Yet  the  purchaser  may  elect  to  sue  in  Peraberton,  s'   N.  Y.  igS;  s.  c.  10  Am. 

tort  or  contract  where  the   facts   will  Rep.   595;   Stroud   v.   Fierce,  6   Allen 

justify  a   resort   to   either  remedy.      2  (Mass.)   413;  Stone   r.  Denny,  4   Met. 

Schouler's  P-  P.  (2n<I  ed.),  1  606;  Las-  (Mass.)  151;  Smith   7.  Justice,  13  Wis. 

alter  w.  Ward,  11   Ired,  {N.  Car.)  443.  600;   Robinson   i'.   Harvey,  8a   III.  58; 

From   this  it   will   be  seen   that  it   is  Hoe  i;.  Sanborn,  11   N,  Y:  552;  s,  c,  78 

scarcely  correct  to  speak  of  a  fraud  as  Am.  Dec.  163,  165. 

raising  a  warranty,  but  it  is  common  so  B,  Habersham  r .  Rodrigues,  1  Spean> 

to  do,  and  the  legal  results  are  practi-  (S,  Car.)  314;  Smith  v.  Bank,  Riley  (S 

cally  the  same  as  though  there  had  been  Car.)  Ch.  1 13. 

.a  warrantj.  (,    Harley   1'.   Golden  Slate  Works 

1.     DoTsey  v.  Jackman,   1   S.  &   R.  66  Cal.  238. 

(Pa.)  43;  8.  c,  7  Am.  Dec.  61 1.  T.   Perley  v.  Batch,  13   Pick.  (Mass.) 

«.     Pollard  V.  Lyman,  i  Day  (Conn.)  383;  s.  c,  34  Am.  Dec  56;  Scott  v.  Hix, 

156;  s.  c.,  2  Am.  Dec.  63.  1  Sneed  (Tenn.)  192;  s-  c.,62  Am.  Dec, 

■.  Rivers  i>.  Grugett,  t  McCord  (S.  458,  and  note  collecting  and  re- 
Car.)  100.  viewing    many    cases.       And   see   the 

4.   Implied  warranties  arise  by  opera-  discussion    of    implied    warranties    of 

tion  of  law.    They  exist  without  any  title  fast. 

intention  of  the  seller  to  create  them.  8.   Story  on   Sales.  4}  359,364365;  j 

They  are  conclusions  or  inferences  of  Schouler's  P.   P.  {jnd  ed.),  44320,  381; 

law  pronounced  by  the  court  upon  facts  Benj.  on  Siiles  (  Bennett's  ed.  18^},  ft 

admitted  or  proved  before  the  jury.     If  637,  Cyi),  644.   et  sn],  and   note,  p.  623; 

the  facts  be  controverted,  the  court  can  note   to   Emerson   v.  Brigham,  6  Am. 

hypothetically  instruct  the  jury  that  if  Dec.  113,  f/.siy.;  note  to  Bra^g  r.  Mor- 

they  find  such  and  such  ficts,  then  there  rill.  14  Am.  Rep,  104.    ''/  aeq. 
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14.  Ciutoiii  or  Usage — ESbot  on  Implied  Warranty,  etc ^A  custom  or 
usage,  if  well  established,  may  affect  the  application  of  the  maxinr 
caveat  emptor,  or  the  doctrines  of  implied  warranty  by  modifying, 
enlarging  or  restricting  them.'  But  the  common  law  is  jealous  of 
such  interference  with  its  established  rules,  and  customs  or 
usages  are  not  permitted  to  so  alter  the  law  as  to  interfere  with 
its  policy  and  work  manifest  injustice.* 

15.  Snltject-matter  of  Sale — Eziatetioe  tX. — It  is  said  that  there  is 
an  implied  warranty  that  the  subject-matter  of  a  sale  does  or 
shall  exist,  in  every  sale  of  chattels,'     But  in  realty  the  existence 

1.  In  Jones  i'.  Bowden,  4  Taunt.  487,  tract  whence  the  law  impliet  none,  or 
it  was  shown  that  in  an  auction  Bale  of  to  prevent  the  Implication  of  a  war- 
certain  drugs,  as  pimento,  it  was  usual  " 
to  state  in  the  catalogue  whether  they 
were  sea  damaged  or  not,  and  in  the  Am,  uec.  050. 
absence  of  a  statement  that  they  were  A  usage  that  in  sales  by  sample  there 
sea  damaged,  they  would  be  assumed  Co  is  an  implied  warranty  against  latent 
be  free  from  that  defect.  Held,  that  defects  existing  in  both  the  sample  and 
the  freedom  from  sea  damage  was  an  bulk,  is  illegal.  Boardman  v.  Spooner, 
implied  warranty  in  the  sale  when  It  13  Alien  (Mass.)  359;  Dickinson  v. 
was  not  sUted  that  the  drugs  were  sea  Gay,  7  Allen  (Mass.)  29;  s.  c,  S3  Am. 
damaged.  Dec.  656. 

So  in  Fatman  v.  Thompson,  z  Dis-  Where  one  eells  goods  under  clrcum- 
ney  (Ohio)  4S},  it  was  ktld  thai  a  usage  stances  to  justify  a  buyer  in  believing 
among  tobacco  dealers  to  warrant  that  them  to  be  of  the  vendor's  manufac- 
the  article  should  remain  sound  and  ture,  a  rule  of  a  board  of  trade  will 
merchantable  for  four  months  after  the  have  no  application  to  prevent  a  war* 
sale  was  valid,  and  if  established  would  ranty  of  their  merchantable  quality  as 
govern  the  sale.  And  while  in  a  sale  Implied  by  law.  Chicago  Packing  etc> 
by  sample  it  is  the  duty  of  the  buyer,  Co.  v.  Tlllon,  87  111.  547. 
when  the  goods  are  delivered,  to  ex'  No  custom  in  the  sale  of  any  par- 
amtne  them  in  a  reasonable  time,  and  ticular  description  of  goods  can  be  ad- 
notify  the  seller  if  they  do  not  conform  mitted  to  control  the  general  rules  of 
to  the  sample,  yet  if  the  goods  are  in  law.  Beirne  v.  Dord,  5  N.  Y.  95;  s.  c, 
packages,  and  to  be  sold  again  from  the  55  Am.  Dec.  321,  325;  Thompson  i'. 
packages,  a  usage  not  to  examine  such  Ashton,  14  Johns.  (N.  V.)  317, 
goods  until  they  are  opened  for  sale  to  A  custom  cannot  affect  the  right  to 
customers  will  be  valid,  provided  the  return  goods  that  do  not  confonn  to 
goods  are  so  opened  in  the  ordinary  the  sample  by  which  thev  were  sold, 
course  of  trade,  and  without  unusual  Webster  v.  Granger,  78  III.  230.  And 
delays.  Doane  v.  Dunham,  79  III.  131.  see  on  the  subject  of  customs  and  usages 
Evidence  is  admissible  to  prove  a  cus-  and  their  relationship  to  the  doctrine  of 
torn  that,  upon  the  sale  of  berries  in  Im^ied  warranty  generally  :*  Schouler's 
bags  by  sample,  the  sample  represents  P.  P.  (ind  ed.),  ^  326;  Boorman  p.  Jen- 
Ihe  average  quality  of  the  entire  lot,  and  kins,  13  Wend.  (N.  Y.)  566;  17  Am. 
not  the  average  quality  of  the  amount  Dec.  158,  and  note;  Bradford  i'.  Manly, 
contained  in  each  bag  taken  separat  '  "  .  .  .^  . .  , 
Schnitzer  v.  Oriental  Print  Works, 
Mass.  123.  ^          ■     it 

And  evidence  may  be  heard  to  show  Beime  v,  Dord,  5  N.   Y.  95;    s.  c,  ^55 

that  tlie  term  "horn  chains"  in  a  contract  Am.   Dec.  321,  and  note;  Cox  i'.  Heis- 

was   the  customary   name    for   chains  ley,  ig  Pa.  St.  143;  Dodd  i'.  Farlow,  11 

made  of   "hoof  and  horn."     Swelt    v.  Allen   (Mass.)  436;  Wetherill  -u.  Neil- 

Shumway,  103  Mass.  365.  son,  30  Pa.  St.  448;  Whitmore  v.  South 

2.  Usages   will   not  be  permitted  to  Boston  1,  Co.,  i  Allen  (Mass.)  ji. 
conflict  with  settled  rules  of  law,  or  the  >.    Llle  v.  Hopkins,  12    Smed.  &  M. 
legal  interpretation  or  effect  of  a  con-  (Miss.)   299;    s.  c,   s'   Am.  Dec.  1:5; 
tract.     Nor  will  they  be  received  to  im-  Benj.   on   Sales   (Bennett's  ed.    1888), 
ply  a  warranty  from  the  terms  of  aeon-  4  669. 
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of  the  subject-matter  of  a  sale  is  not  impliedly  warranted,  but 
its  existence  is  a  condition  precedent  to  the  execution  of  the 
sale.* 

16.  Kinds  of  Implied  WairantiM. — The  elementary  principles 
relating  to  the  law  of  implied  warranties  in  general  having  been 
reviewed  and  established,  it  is  now  in  order  to  treat  of  their  ap- 
plication to  the  different  kinds  and  classes  of  implied  warranties. 

Implied  warranties  may  be  divided  into — 

1.  Implied  Warranties  of  Title. 

2.  Implied  Warranties  of  Quality*' 

Subordinate  to  implied  warranties  of  quality,  but  in  a  certain 
sense  distinct  from  them,  we  may  class : 

3.  Implied  Warranties  in  Sales  by  Sample;  especially  by  the 
warranty  that  the  bulk  shall  conform  to  the  sample.* 

These  three  branches  of  the  law  of  implied  warranty  will  now 
be  considered  in  the  order  named. 

17.  Implied  Warr&nty  of  Title — The  Biile  in  OeneraL — By  the 
civil  law  in  every  sale  there  was  an  implied  warranty  of  peaceable 
possession  and  against  eviction  practically  equivalent  to  warranty 
of  title.*  At  common  law  it  has  been  said  that  no  warranty  of 
title  in  the  sale  of  personalty  is  implied."     But  such  is  not  now 

1.  B«nj.  on  Sales  (Bennett's  ed.  i388).  were  seemingly  endorsed,  for  the  court 

H  76.  77.   78,   669;  1  Schouler's  P.  P.  in      the      course      of      the      opinion 

{and  ed.),  tjlj  31J,  344;    ante,  4  7  of  fi's  althou^  the  remarks  were  oiiUr  dicta 

title.  said:  "The  bargain  and  sale  oFa  specj- 

«.  I  Schouler's  P.  P.  (and  ed.),  J  341;  fie  chattel  by  our  law  (which  differs  in 

Benj.  on  Sales  (Bennetl'e  ed.   1888),  1,1)  that   respect  from   the  civil   law)   un- 

£17, 644;  Story  on  Sates,  f  366;  i  Par-  doubtedly  transrers  all  the  property  the 

wm%  on  Con.  (5th  ed.)  573.  vendor     has,    where    nothing    further 

S.  Storv  on  Sales,  ^  366;  3  Schouler's  remains   to  be  done   according   to  the 

P.  P,  (and  ed.),  I,   359;  Benj.  on  Sales  intent  of  the   parties  to  pass  it.     But  H 

(Bennett's  cd.  1888),  note,  p.  624,*/ jcj.;  is  made   a  question  whether   there   is 

I  Parson*  on  Con.  [jth  ed.),  4  585.  annexed  by   law   to   such    a   contract, 

4.  Story    on    Sales    (Perkins'    ed.),  which  operates  as  a  conveyance   of  the 

4367  c;   i   Schouler's  P.   P.  (2nd  cd.),  proper^,  an  implied  agreement  on  the 

43T9lBcnj.onSBleB(Bennett'scd.i&SS),  part   of  the    vendor    that   he   has   the 

H  405,  406.  ^3;    I   Bl.   Com.   451;   2  ability   to   convey.      With    respect   to 

Kent's  Com.  478;  Dig.  21,  i,  1.  executory   contracts    of  purchase    and 

B.  In  Noy's  Maxim8,ch.  42, it  is  said:  sale,  where  the  subject  is  unascertained 

'■If  I   take  the  horse   of  another  man  and   Is   afterwards   to   be   conveyed,  it 

and  sell  him,  and   the  owner   take  him  would   probably  be   implied   that   both 

^ain,  I  mar  have  an  action  of  debt  for  parties   meant  that  a  good   title  to  that 

themoney;'for  the  bargain  was  perfect  subject   should   be   transferred,   in   the 

by  the  delivery  of  the  horae>  and  caveat  same  manner  as  it  would    be  implied, 

rmftar."     And  so  the  law   is  stated   in  under    similar    circumstances,   that    a 

Coke's  Institutes,  thus:    "Note,  that  by  merchantable   article   was   to   be  sup- 

the  civil   law  every  man  is  bound   to  plied.     Unless  goods,  which  the  party 

warrant  the  thing  he  selleth  or  convey-  could  enjoy  as  his  own  and  make  full 

eth,  albeit   there   be   no  express   war-  use   of,    were   delivered,    the    contract 

ranty;   but   the   common   law   bindeth  would    not    be   performed.     The  pur- 

him  not   unless   there   be  a  warranty,  chaser  could  not  be   tiound  to  accept  if 

either  In   deed   or  in   law,   far  caveat  he  discovered  the   defect  of  title  before 

emfler"     Co.  Lit.  101  a.  delivery,  and   if  he   did,  and  the  goods 

In  Morley  t.  Attenborough,  3  Exch.  were  recovered  from  him,  he  would  not 

joo,  Iboc   old   statements  of  the   law  be   bound   to   pay,  or,  having   paid,  he 
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would  be  cntttletl  to  recover  back  the     in  possession  of  a  personal  chattel   m11» 
n  a  comideralion  ■aikUk  had    It,  the  bare  affirming  it  to  be  hia   


failed.  But  where  there  Is  a  bargain  amounts  to  a  warranty.'  And  Mr, 
and  sale  of  a  specific  ascertained  chat-  Justice  Bijller,  in  Pasley  "  "■' — 
tel,  which    operates    to    transmit   the     man    (j    T.    R.     57),     diiclai 


Sim. '2 


property,  and  nothing  is  said  about  distinction  between  the  effect  of  an 
title,  what  is  the  legal  effect  of  that  con-  affirmation  when  the  vendor  ie  in 
tract?  Does  the  contract  necessarily  possession  or  not,  treating  it  as 
import,  unless  the  contrary  be  ex-  equivalent  to  a  warranty  in  both 
preseedithatthe  vendor  has  a  good  titleP  cases.  .  .  .  From  these  authorities 
or  has  it  merely  the  effect  of  transfer-  in  our  law,  to  which  may  be  added  the 
ringeuch  titleas  the  vendorhas?  .  .  .  opinion  of  the  t^te  Lord  Chief  Jus- 
The  result  of  the  older  authorities  is,  ticb  Tindal  in  Omerod  ».  Huth  (1+ 
that  there  Is,  by  the  law  of  England,  no  M.  &  W.  664),  It  would  seem  that  there 
ivarranly  of  title  in  the  actual  con-  is  no  implied  warranty  of  title  on  the 
tract  of  sale  any  more  than  there  is  of  sale  of  goods,  and  that,  if  there  be  no 
gnality.  The  rule  of  caveat  emptor  fraud,  a  vendor  is  not  liable  for  a  bad 
applies  to  both;  but  If  the  vendor  knew  title,  unless  there  is  an  express  war- 
that  he  had  no  title,  and  concealed  that  ranty,  or  an  equivalent  to  It,  by  decla- 
fact,  he  was  always  held  reBponsible  to  rations  or  conduct;  and  the  qmeition  im 
the  purchaser  as  for  a  fraud,  in  the  each  case  where  there  is  no  viarranty 
same  way  that  he  Is  If  he  knew  of  the  In  exfreis  terms,  ■will  be,  whether 
defective  quality.  This  rule  will  be  there  are  such  circumstances  as  wilZ 
found  In  Co.  Lit.  103  a\\  Rep.  23  a\  be  equivalent  to  such  a  warranty. 
Noy  Max.  43;  Fitz.  Nat.  Brev.^c\in  Usage  of  trade,  if  proved  as  a  matter  of 
Springwell  v,  Allen,  Ateyn  91,  ciledby  fact,  would,  of  course,  be  sufficient  to 
LiTTLEDALE,  J.,  in  Early  v,  Garrett,  9  raise  an  inference  of  such  an  engage* 
B.&C.932;and  In  Williamson  «.  Al-  ment;  and  without  proof  of  such  usage, 
lison,  1  East  449,  referred  to  in  the  the  very  nature  of  the  trade  may  be 
argument.  ...  It  may  be  that,  as  enough  to  lead  to  the  conclusion  that 
in  the  earlier  times,  the  chief  tpansac-  the  person  carrying  it  on  must  be 
tions  of  purchase  and  sale  were  in  understood  to  engage  that  the  purchaser 
markets  and  fairs,  where  the  iana  shall  enjoy  thai  which  he  buys,  as 
fide  purchaser  without  notice  oh  against  all  persons.  It  is,  perhaps, 
talned  a  good  title  as  against  with  reference  to  such  sales  that  Black- 
all  except  the  crown  (and  aner-  stone  makes  the  statement  above 
wards  a  prosecutor,  to  whom  restitu-  referred  to.  .  .  .  We  do  not  sup- 
lion  is  ordered  by  the  31  Hen.  8,  ch.  pose  that  there  would  be  any  doubt.  If 
n),  the  common  law  did  not  annex  a  the  articles  were  bought  in  a  shop  pro- 
warranty  to  any  contract  of  sale.  Be  fessedly  carried  on  for  the  sale  of 
that  as  it  may,  the  older  authorities  are  goods,  that  the  shof  keeper  must  be 
strong  to  show  that  there  is  no  such  considered  as  luarranting  that  those 
warranty  Implied  by  law  from  the  mere  luko  purchase  will  have  a  good  title  to 
sale.  /■  recent  times  a  different  notion  keep  the  goods  purchased.  In  such  a 
appears  to  have  been  gaming  ground  case  the  vendor  sells 'as  his  own,' and 
(see  note  of  the  learn ea  editor  to  3  Rep.  that  is  what  Is  equivalent  to  a  warranty 
33  a);  and  Mr.Justice  Blackstonb  of  title. 

says,  'In  contracts  for  sale  it  is  con-         "But  in  the  case  now  under  considera- 

stantly     understood     that     the     seller  tlon,    the     defendant     can     be     made 

undertakes  that  the  commodity  he  sells  responsible  only  as  on  a  sale  of  afor- 

is  his  own,'    and    Mr.   WoodesoN,   in  fei ted  pledge   to   nomine,     .     .     .     and 

his  Lectures,  goes  so  far  as  to  assert  the  question  is,  whether  on  such  a  sale, 

that     the     rule    of    caveat     emptor    is  accompanied  with    possession,  there  is 

exploded   allogelher,  which   no  author-  any  assertion  of  absolute   title  to  sell, 

ity    warrants.     'At     all    times,    how-  or  only  an  assertion  that  the  article  has 

ever,  the  vendor  was  liable,  if  there  was  been  pledged   with  him,  and  the  time 

a  warranty  in  fact;   and   at   an   early  allowed   for   redemption   has    passed." 

Kriod,  the  affirming  the  goods  to  be  Held,  that  the  latter  was  the  true 
s  own  by  a  vendor  in  possession,  meaning  of  the  contract.  The  learned 
appears  to  have  been  deemed  cquiva-  judge  continued  as  follows;  "It  may  be 
lent  to  a  warranty.'  Lord  Holt,  in  that,  though  there  is  no  implied  war- 
Medina  V.  Stoughton  (1  Salk.  310;  Ld.  ranty  of  tKle,  so  th^t  the  vendor  would 
Raymond,  593),  says  that:   'Where  one  not  be  liable  for  a  breach  of  it  to  unliq- 
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the  rule  either   in   England  or  America,  and  in  both  countries 

the  rule  is  settled,  that  in  a  sale  of  personalty  there  is  an  implied 
warranty  of  title  when  the  vendor  sells  as  owner,  or  under  circum- 
stances implying  an  affirmation  of  ownership,  personalty  of 
which  he  is  in  possession.* 

uidated    damages,  jet     the   purchaser  t,.  c,  2  Wh.  &  Tud.  L.  C.  Eq.  (jth  cd.) 

maj  recover  back  the  purchase  monev  733. 

as  on  a  consideration  that  Tailed,  if  it  In  the  United  States,  there  are  manj 
could  be  shown  that  it  was  the  under-  cases  that  support  the  text,  which,  in- 
standing  of  both  parties  that  the  bar-  deed,  is  but  a  general  statement  of  the 
gain  should  be  put  an  end  to  if  the  American  rule  that  .will  shortly  be  dts- 
purchaser  should  not  have  a  good  title,  cussed  more  fiilly.  From  the  mass  of 
But  if  there  is  no  implied  warranty  of  cases  it  is  sufficient  to  cite  Ricks  v. 
title  some  circumstances  must  be  sAovm  DillBhunty,8  Fori.  (Aia.)  133;  Coizins 
to  enable  the  plaintiff  to  recover  far  v.  Whitaker,  3  Stew,  &  P.  (Ala.)  322; 
money  tad  and  received.  This  case  Williamson  v.  Sammons,  34  Ala.  691 ; 
was  not  made  at  the  trial,  and  Ihe  only  Boyd  v.  Whitfleld,  19  Ark.  447;  Lind- 
questton  is  whether  there  was  an  say  v.  Lamb,  14  Ark.  a?2;  Gross  v. 
implied  warranty."  KierskI,  41  Cal.  111;  Starr  w.  Ander- 
It  will  be  noticed  that  on  the  facts  of  sen,  19  Conn.  341;  Lines  v.  Smith,  4 
the  case  Morley  v.  Attenborough,  3  Fla.  47;  Morris  v.  Thompson,  85  III. 
Exchange  joo;  s.  c.,  13  Jur.  282,  was  16;  Fawcett  v.  Osbom,  32  III.  411; 
rightly  decided,  as  it  was  the  case  of  a  Marshall  v.  Duke,  51  Ind.  6l. 
sale  by  a  pawnbroker  as  snci  of  an  un-  Chism  v.  Woods,  Hard.  (Ky.)  540: 
redeemed  pledge,  and  the  court  properly  s.  c,  3  Am.  Dec.  740;  Payne  v.  Rod  - 
decided  that  in  such  a  case  the  pledgee  den,  4  Bibb  (Ky.)  304;  s.  c,  7  Am. 
did  not  pretend  to  sell  as  owner,  but  Dec.  739;  Scott  v.  Scott,  a  A.  K. 
avowedly  sold  as  a  mere  pledgee,  Marsh.  (Ky.)  215;  Chancelior  11.  Wig- 
•nd,  therefore,  that  no  warranty  of  title  gans,  4  B.  Mon.  (Ky.J  201;  s.  c,  30 
could  be  implied,  and  the  rtite  was  Am.  Dec.  499;  Richardson  v.  Tipton, 
taveat  emptor.  2  Buah  (Ky.)  202;  Hale  v.  Smith,  6 
In  this  case  it  was  stated,  as  we  have  Greenl.  (Me.)  420;  Eldridge  v.  Wad- 
teen,  that  by  the  older  authorities  there  leigh,  3  Fairl.  (Me.)  372;  Butler  v. 
was  no  implied  warranty  of  title  in  the  Tufts,  13  Me.  302;  Huntingdon  v.  Hall, 
Rale  of  chattels,  and  Blackstone's  state-  36  Me.  501;  s.  c,  5S  Am.  Dec.  76^) 
ment  to  the  contrarv  was  criticised.  Thurston  v.  Spratt,  52  Me.  202;  Mock- 
But  it  seems  that  the  learned  judge  who  bee  V.  Gardner,  2  Harr.  &  G.  (Md.) 
delivered  the  opinion  was  himself  in  176;  Rice  v.  Forsythe,  41  Md.  389; 
error  as  to  the  weight  of  the  older  Matheny  -u.  Mason,  73  Mo.  67?:  8.  c„ 
authorities  upon  this  question.  Benj,  39  Am.  Rep  " 
on  Sales  (Bennett's  ed.  1888),  %k  627-  2  Mo.  App.  .  , 
640;  2  Schouler's  P.  P.  (2nd  ed.)  44  man,  9  Mo.  App.  235;  Robinson 
376,  377;  note  to  Scott  v.  Hix,  62  Am.  Rice,  20  Mo.  229;  Emerson  v,  Brig- 
Dec.  460.  Iiarn,  10  Mass.  202;  s.  c,  6  Am,  Dec. 
1,  Mr.  Benjamin  elaborately  reviews  100;  Bucknam  v.  Goddard,  21  Pick, 
all  the  cases  and  states  the  existing  rule  (Mass.)  71;  Coolidge  v.  Br^ham,  1 
in  conformity  with  the  te<t,  and  in  even  Met,  (Mass.)  sS'i  Dorr  *.  Fisher,  i 
broader  terms,  as  we  shall  see  shortly.  Cush.  (Mass.)  273;  Bennett  v.  Bartlett, 
Benj.  on  Sales  {Bennett's  ed.  1888),  \%  6  Cush.  (Mass.)  22;;  Whiney  p.  Hyte- 
627-J640;  note  to  Scott  v.  Hix,  62  Am.  wood,  6  Cuah.  (Mass.)  86;  Brown  v. 
Dec.  460.  And  that  such  is  the  result  Pierce,  97  Mass.  46;  s.  c,  93  Am.  Dec. 
of  the  American  cases,  see  2  Schouler's  jTl  Shattuck  o.  Green,  104  Mass.  42; 
P.  P.  (2nd  ed.J,  4^  376-378.  Hunt  -0.  Sackett,  31  Mich.  18;  Davis  v. 
In  England  the  lead  I  nj^  case  upon  Smith,  7  Minn.  414;  Long  v.  Hicking- 
the  general  rule,  as  slated  in  the  text,  is  bottom,  28  Miss.  772;  s.  c,  64  Am. 
Elchholz  V.  Banister,  17  C.  B.,  N.  S.  Dec.  118;  Storm  v.  Smith,  43  Mias. 
708;  34  L.  J.,  C.  P.  105,  and  with  It  may  497;  Sargeant  11.  Currier,  49  N.  H.  «o; 
be  usefully  compared  the  early  case  of  s.  c.,  6  Am.  Rep.  524;  Wanter  v-  Mess- 
L'Apostre  v.  L'Plaistrier,  as  stated  in  ler,  29  N.  J.  L.  3^;  Wood  v.  Sheldon, 
Ryatl  ti.  Rowles,  1    Vesey,  Sen.  351;  42  N.J.  L. 421;  s.  c,  36  Am.  Rep.  523; 
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18.  Tbfl  "ttigliA  Snle. — In  England,  the  rule  is  even  broader 
than  this,  and  is  thus  stated :  "  A  sale  of  personal  chattels  implies 
an  affirmation  by  the  vendor  that  the  chattel  is  his,  and  therefore 
he  warrants  the  title,  unless  it  be  shown  by  the  facts  and  circum- 
stances of  the  sale  that  the  vendor  did  not  intend  to  assert  owner- 
ship, but  only  to  transfer  such  interest  as  he  might  have  in  the 
chattel  sold.  '  Under  this  rule,  in  England,  no  distinction  is 
drawn  between  cases  where  the  vendor  is  in  possession  and  those 
where  he  is  not,  and  such  a  distinction  has  been  expressly  repudi- 
ated as  unsound  in  principle* 

19.  The  Ameiioan  Sale. — But  in  the  United  States  an  attempt 
hasbeenmadeto  distinguish  between  cases  where  the  vendor  was  in 
possession  and  those  where  he  was  not,  and  there  are  many  dicta 
and  a  few  direct  decisions  to  the  effect  that,  in  the  former  case, 
there  is  an  implied  warranty  of  title  and  in  the  latter  none.8  It 
has  been  thought  that  this  distinction  is  too  firmly  imbedded  in 


Vibbard  -d.  Johnson, 
(N.  Y.)  78;  Swetl  V.  Colgate,  10  Johns. 
(N.  Y.)  196;  B.  c,  II  Am.  Dec.  266; 
Case  V.  Hall,  34  Wend.  {N.  Y.)  102; 
s.  c.,  35  Am,  Dec.  605;  Rew  v.  Barber, 
3  Cow.  CN.  Y.)  372;  Hoe  v.  Sanborn, 
31  N.  Y.  556;  s.  c,  78  Am.  Dec,  163; 
Burt  ■v.  Dewey,  40  N.  Y.  183;  s.  c,  100 
Am.  Dec.  481;  McKnight  v.  Devlin, 
53  N.  Y.  401;  s.  c,  II  Am.  Rep.  715; 
McCoj-  V.  Artcher,  3  Barb.  (N.  Y.) 
323;  McGiffen  v.  Baird,  63  N.  Y.  339; 
Dargt  -a,  Brockway,  11  Ohio  463;  Mc. 
Cabe  V.  Morehead,  1  W.  &  S.  (Pa.) 
513;  Swaniey  v.  Patker,  50  Pa.  St. 
441;  Flynn  v.  Allen,  57  Pa.  St.  482; 
WhiUker  v.  Eabtwick,  75  Pa.  St.  ijo; 
Ktumbhaar   v.   Birch,  S3   Pa.   Si.  aflk 


Gardner  ;  but 
there  I«  an  ebiter  diclum  of  Holt,  C. 
J,,  that,  where  ^e  seller  of  a  per«onal 
thing  is  out  of  possesaion,  it  is  other- 
wise, for  there  may  be  room  to  ques- 
tion the  seller's  title,  and  caveat  emf  tor 
in  such  case  to  have  an  express  war- 
ranty or  a  good  title.  This  distinction 
is  not  mentioned  by  Lord 
593,  who  reports  the  same  case  ; 
affirmation  at  the  time  of  sale 
be  a  warranty,  I  cannot  feel  a  distinc- 
tion between  the  vendor's  being  in  or 
out  of  possesEion.  The  thing  is  bought 
of  him,  and  in  consequence  of  his  as- 
sertion ;  and  if  there  be  any  difference, 
it  seems  to  me  that  the  case  U  strongest 
against  the  vendor  when  lie  is   < 


lyo. 
by  fioi 
Ifavm., 
and  if  a 


Dorscy  f.  Jackman,  I  S.  &  R.  (Pa.)  42;  possession,   because   then   the    vendee 

%.    c.,    7     Am.     Dec.    611;     Colcock    v.  has  nothing  but   the   warranty    to    rely 

Goodc,3McCord  {S.  Car.)  513;   Wood  on.      Butlbr,  J.,   in   Pasley   v.   Free- 

r.Caven,   i   Head  (Tenn.)  507;  Trigg  man,3T.  R.si;  s.  c,  3  Sm.  Lea,  Gas. 

I.  Paris,  5  Humph.  (Tenn.)   343;  Goo-  '55,   62.     The  doctrine  thus  enunciated 


kin  V.  Graham,  5  Humph.  (Te. 
Charlton  v.  Lay,  <  Humph.  (Tenn.j 
496;  Bank  of  St  Albans  v.  Farmers' 
etc.  Bank,  10  Vt.  145;  Thrall  v.  New- 
ell, 19  Vt.  20J;  s.  c,  47  Am,  Dec.  682; 
Patee  v.  Pel  ton,  48  Vt.  181;  Gilchrist 
i\  Hilliard,  53  Vt.  592;  s.  c,  38  Am. 
Rep.  706;  Sherman  v.  Champlain  etc. 
Co.,31  Vt  163;  Byrnside  v.  Burdette, 
ij  W.  Va,  703 ;  Lane  v.  Romer,  2 
Chand.  (Wis.)  61;  Costlgan  v.  Haw- 
kins, 33  Wis.  74;  s.  c,  94  Am.  Dec. 
583;  Croninger  v.  Paige,  48  Wis.  329; 
Edgerton  v.  Mlchels,66  Wis.  124. 
1.  Benj.  on  Sales  (Bennett'Eed.iS88), 


by  Butlbr,  J.,  was  distinctly  reaffirmed 
in   Morley   v.   Attenborough,  3  Exch. 

gm,  and  in  Eichholz  t/.  Banister,  17  C, 
.  (N.  S.)  708;  E.  c,  in  substance. Benj. 
on  Sales  [Bennett's  ed.  1SS8),  ^  635, 
636. 

8.  See  the  long  list  of  cases  cited  in 
note  I,  p.  119. 

In  many  of  the  cases  cited  in  the 
note  referred  to  dicta  will  be  found  as- 
suming that  in  the  United  States  there 
is  no  implied  warranty  of  title  in  the 
sale  of  personalty  by  a  vendor  out  of 
possession.  Kent  so  states  the  rule, 
3  Com,  478,  and  in  Huntingdon  v.  Hall, 
36   Me.   501;  B.   c,   58   Am.   Dec  765, 
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our  law  of  sales  to  be  eradicated.'  But  of  late  there  is  a  tendency 
to  question  its  correctness  in  principle,  and  upon  examination  it 
will  be  found  that  most  of  the  cases  relied  upon  as  establishing 
it  really  turn  upon  facts  from  which  no  warranty  %vould  have  been 
implied  under  the  English  rule,  and  therefore  that  the  question 
of  possession  or  the  want  of  it  was  not  controlling  in  such  cases* 

Kent's   ttatement  of  the  doctrine  is  American   courts   have    found    a   safe 

quoted   with  approval,   and   the   court  harbor.     There  are  recent  cases  in  our 

said  that,  "the  doctrine  of  implied  war-  State   courts   which   tend   to  establish 

rantjr  would  seem  to  be  limited  to  the  this  preferable  doctrine  :  that  the  sale 

case  where  the   vendor  has  possession  of   personal   property   implies   a   war- 

The  cases  where  it  is  asserted  rantj  of  ownership  in  the  seller,  unlet:' 


in   general  terms  that  in  the  sales  of    the  i 


personal  chattels  the  law  will  imply 
warranty,  will  be  found  to  be  those  in 
which  the  vendor  was  in  poGsession, 
and  where  the  distinction  here  con- 
sidered did  not  arise,  and  was  not 
,rily  involved  In  their  determi- 
In  general  it  maji  be  said  that 


possession,  there  Is  no  implied  ws 
ranty,  and  the  rule  is  caveat  employ. 
Huntingdon  v.  Hall,  36  Me.  501 ;  s.  c, 
58  Am.  Dec,  765;  Lackey  ti.  Stouder, 
3  Ind.  376;  Johnson  v,  tloughton,  19 
Ind.  359,362;  Long  o.  Hickingbottom, 
iS  Miss.  772;  s.  c,  64  Am.  Dec,  118; 
Storm  V.  Smith,  ^\  Miss.  497;  Scran- 
ton  V.  Clark,  39  N.  Y.  220,  224;  s.  c, 
too  Am,  Dec.  430. 

It  should  be  noted,  however,  that  any 
affirmation  of  title  by  a  vendor  not  in 
possession  is  conetrued  to  be  a  war- 
ranty. Huntingdon  t.  Hall,  36  Me, 
501;  8.  c,  58  Am.  Dec.  765;  Byrnslde 
V.  Burdette,  :s  W.  Va.  703. 

That  in  the  absence  of  evidence  the 
presumption  is  that  the  vendor  was  in 
possession.  Long  f.  Hickingbottom, 
28  Miss.  772;  a.  c,  64  Am.  Dec.  tl8. 

And  the  constructive  possession  is 
sufficient  to  raise  a  warranty.  Hunt- 
ingdon V.  Hall,  36  Me.  5011  s.  c,  58 
Am.  Dec.  765;  Shattucit  r.  Green,  104 
Mass.  42. 

I.  Benj.  on  Sales (Bennett'aed.iSSS), 
4641;  Story  on  Sales  (Perkins'  ed.),  4     Amertc 
367,  notef  3  Schouler's  P.  P.  (2nd  ed.),     note  to  Benj. 
4378.  616,618.     As 

1.  Thus,  speaking  upon  this  subject,  nation  of  the 
Mr.  Schouler  says:  "But  when  we  "If  this  is  i 
reflect  how  little,  after  all,  the  prece. 
dents  have  established,  how  recenlli 
Eichholz  w. Banister,  17 C.B.N.  S., 708 
wa<  decided,  and  what  a  considerablt 
part  of  the  law  In  Bneland  upon  thii 
subject  rested  previously  on  mere  dicta 
we  shall  be  slow  to  conclude  that  th( 


contrary  presumption  ;  but  that  when.' 
the  goods  are  absolutely  in  a  third  per- 
son's possession,  and  neither  actuallv 
nor  constructively  in  the  seller's,  this  Is 
a  strong  circumstance  against  fmplv- 
ing  so  full  a  warranty.  In  other  words. 
the  question  Is  one  of  evidence,  without 
any  clear-cutting  distinction  in  respect 
ision  by  this  or  that  party/  ; 
Schouler's  P.  P.  (ind  ed.),  4  378.      . 

So,  Mr.  Freeman,  in  a  note  to 
Scott  V.  HIk,  63  Am.  Dec,  464,  465. 
doubts  the  correctness  of  the  American 
doctrine  that  there  is  no  implied  war- 
ranty, except  where  the  vendor  is  in 
possession.  And  in  this  connection  the 
case  of  Scott  v.  Hix,  sufra,  is  itself 
worthy  of  attention  as  illustrative  at 
the  general  doctrine.  In  that  case  the 
court  correctly  said;  "The  law  does 
not  imply  a  warranty  of  title  to  per- 
sonal property  nol  in  possession  of  the 
vendor  at  the  time  of  sale,  but  which  is 
out  of  his  possession  and  claimed  by 
another,  as  in  the  case  before  ue.  In 
such  cases  the  warranty  must  be  ex- 
press ;  it  cannot  be  implied."  In  thU 
case  it  was  also  clear  that  no  warranty 
was  Intended  or  expected.  "  It  was  an 
adventure  for  speculation  with  a  risk 
of  title  and  all  other  consequences." 
Scott  V.  Hix,  7  Sneed  (Tenn.)  192;  s. 
c,  62  Am.  Dec.  458. 

For  a  review  and  comparison  of  the 
leading   cases  cited    in    support   of  the 
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Bennett's 
es  (ed,   1S88),  pp. 
(ult  of -his  exami- 
Vlr,  Bennett  says  : 
"If  this   is   a   correct   analysis   of  tlie 
cases  on  this  sui^ect,  it  will  be  seen  that 
in   very   few    of"^  them   was  the   exact 
point  decided,  or  necessary  to   the  de- 
cision ;  and,   considering   that   all   the 
cases  and  dicla  rest  on  the  older  cases. 
which  have  been  shaken   in   the   later 
English  decisions.  It  may  still  be   open 


ib.Google 
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It  would,  therefore,  sfcm  that  the  distinction  between  a  vendor 
in  and  out  of  possession  as  affecting  the  doctrine  of  implied  war- 
ranty of  title  may  yet  be  abandoned  in  the  United  States  and  the 
EngHsh  rule,  with  its  well  recognized  limitations,  be  adopted  as 
the  correct  enunciation  of  the  common  law  doctrine.' 

SO.  The  Role  in  Canada.— In  Canada,  the  rule  as  to  an  implied 
warranty  of  title  has  been  .somewhat  uncertain  and  there  has 
been  a  tendency  towards  the  United  States  rule  on  the  subject  of 
possession,  but  piobably  when  squarely  presented  for  decision  the 
English  rule  as  stated  above  will  be  followed.* 

21.  The  Civil  Law  Rule. — There  was  an  implied  warranty  against 
eviction  in  the  Roman  law  which  in  effect  amounted  to  an 
implied  warranty  of  title.' 

22.  Implied  Warranty  of  Title — HloBtratiTe  Caaet. — In  preceding; 
paragraphs  the  general  principles  and  peculiar  distinctions  of  the 
doctrine  of  implied  warranties  of  title  have  been  stated.*  In  con- 
nection therewith  leading  cases  have  been  cited  and  reviewed. 
Bearing  in  mind  these  principles  and  distinctions  it  is  proper  to 
here  consider  some  cases  in  which  they  have  been  applied.  Thus 
it  is  held  that  the  sale  and  delivery  of  goods  in  possession  of  the 
seller,  where  nothing  is  said  about  the  title,  is  equivalent  to  an 
express  warranty  of  title  and  the  rights  and  liabilities  of  the 
parties  are  the  same.'     Possession,  it  is  said,  implied  a  warranty 


this  particular  instance,  however,  the 
rule  JB  BO  unsettled  that  a  discussion  of 
the  question  in  Clie  light  of  fundamental 
principles  has  seemed  necessary.  It  is 
believed  in  so  doing  a  conclusion  has 
been   reached   in    harmony   with   well 

,    ,  .     ,  ,      considered  authorities  of   recent  date. 

Edick  V.  Crim,  lo  Barb.  (N.  Y.)  445;  See  Sherman  v.  Champlain  Trans.  Co., 
Huntingdon  n.  Hall,  36  Me.  501;  s.  c,  31  Vt.162;  Shaltuck  i'.  Green,  104  Mass. 
58Am.Dec.76s;  Scottr.Hix,!  Sneed  i:,  45;  Gross  i.  Kicrski,  41  Cal.  Ill;  J 
(Tenn,)  192;  s,  c„  62  Am.  Dec.  458;  Schouler's  P.P.  (ind  ed.),  J  378. 
Long  II.  liickingbotloin,  28  Miss.  773;  9.  See  upon  the  Canadian  doctrine. 
s.  c,  64  Am.  Dec.  118;  Hopkins  v.  Somers  v.  O'Donohue,  9  U.  C.  C.  P. 
Grinnell,  aS  Barb.  (N.  Y.)  537;  Scran-  208;  Johnston  v.  Barker,  ao  U.  C.  C.  P. 
ton  V.  Clark.  39  N.  Y.  220;  s.  c,  loo  331;  Brown  v.  Cockbum,  37  U.  C.  C^ 
Am.   Dec.   430;    Storm    i'.   Smith,   43     B.  593. 

Miss.  497;  Sneppard  v.  Earles,  13  Hun  In  the  last  named  case  it  was  strongly 
(N.  Y.)  651;  Byrnside  v.  Burdette  15  Intimated  thai  the  true  rule  was  tliat  in 
W,  Va.  70J.  Inonlv  one  of  these  a  case  of  sales  of  personalty  there  was 
cases,  namely.  Huntingdon  v.  Hall,  36  an  implied  warranty  of  title,  except  in 
Me.  joi,  does  Mr.  Bennett  find  that  cases  where  from  the  facts  a  mere  in- 
the  e'o-callcd  American  doctrine  was  tent  to  pass  the  vendor's  interest  ap- 
necessary  to  the  decision  and  directly     peared. 


sio 

n  ought  to 

be  or  will 

be  generally 

tained." 

The   cases 
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*ed     by 
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.    Bennett 
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tion  are 

following 
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I   Dev. 
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B.    (N.  C 
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;    M 

Coy   r.. 

applied  ;  and  a  careful  examination  of  3.   2  Schouler"s  P.  P,  (jndcd.),  4379; 

the  cases  in  question  leads  the  present  Story  on  Sales  (Perkins'  ed,),  5  367  r." 

writer  to  the  same  conclusion.  Benj.  on  Sales  (Bennett's  ed.   18SS).   ^^ 

1,  This  is  hardly  stating   the   proba-  405,  406.  642. 

bilities  of  the  adoption  of  the   English  4.  See  the   preceding  paragraphs   of 

rule  in  suRicientlv  strong  terms,  but  it  the  text  numbered  17.  18,  19,  30. 

U  not  desirable   in  the   text   of  a  work  B.  Gross  v.  Kierski,  41  Cal.  iii. 
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of  title  to  the  goods  sold.'  But  this  rule  does  not  apply  when 
the  person  in  possession  sells  in  a  capacity  other  than  that  of 
owner  as  in  the  discharge  of  a  public  function  ;  nor  does  it  bind 
an  agent  who  sells  as  such  but  only  his  principal*  Where 
property  is  exchanged  or  given  in  payment  there  is  an  implied 
warranty  of  title.*  Possession  is  prima  facie  evidence  of  the 
ownership  of  personalty  and  therefore  a  sale  by  one  in  possession 
is  said  to  imply  a  warranty  of  title ;  but  a  sale  in  market  overt 
does  not,  in  the  United  States,  make  good  the  title  of  a  vendee 
when  the  vendor  in  possession  had  no  title.*  Where  a  tenant  in 
common  of  personal  property,  in  possession  of  a  bailee  for  all  the 
owners,  sells  his  interest,  the  possession  of  the  bailee  is  con- 
structively the  possession  of  each  tenant  in  common,  and  an  im- 
plied warranty  of  title  exists  in  such  sale.  The  vendor  in  such 
case  cannot  escape  liability  on  an  implied  warranty  by  deliverj' 
to  his  vendee  of  the  bill  of  sale  under  which  he  acquired  title.' 
Implied  warranties  exist  without  any  intention  of  the  seller  to 
create  them,*  and  it  is  said  that  in  every  sale  of  chattels  there  is 
an  implied  warranty  of  title  but  not  of  quality,'  while  a  sale  of 
chattels  in  the  seller's  possession  carries  with  it  an  implied  war- 
ranty of  title,  yet  if  the  buyer,  after  the  sale,  discovers  that  there 
are  incumbrances  on  the  property  he  is  not  forced  to  rely  upon 
the  warranty,  but  may  rescind  the  contract  and  return  the  prop- 
erty if  it  is  still  in  his  power  to  do  so."  Where  the  vendor  is 
not  in  possession  at  the  time  of  sale  it  has  been  held  that  his  sub- 
sequent acquisition  of  a  good  title  to  the  chattel  sold  did  not 
enure  to  the  benefit  of  the  buyer.*  Where  the  subject  of  a  sale  is. 
merely  the  vendor's  title  and  not  the  chattel  itself  there  is  no  im- 
phed  warranty  of  title,  even  though  the  vendor  be  in  possession. '• 
But  in  every  sale  of  personalty  a  quit  claim  of  the  seller's  title  is 
imphed, whether  he  be  in  possession  or  not.*'  A  warranty  of  title 
is  implied  in  the  sale  of  an  unnegotiable  chose  in  action  by  a  ven- 
dor in  possession.**  But  the  transfer  of  shares  of  stock  in  a  cor- 
poration without  any  representations  as  to  the  particular  property 

1.  Chlsm  V.  Wood,  Hard.  (Ky.)  540;  Tnimper,  i  Johns.  (N.  Y.)  274;  b.  c.  3 

S.C.,  3  Am.  Dec.  740,  and  note,  a  leading  Am.  Dec.  319;  Erwin   v.   Maxwell,   j 

case  on  the  subject ;  Edgerton  i^.  Mich-  Miirph.  (N.  Car.)  141;  B.  c,  9  Am. Dec. 

els,  66  Wis,  134;  Barton   v.  Flaherty,  3  60a;   Lile  r.  Hopkins,  \i  Smed.  &   M. 

G.   Greene   (Iowa)   337;   b.   c,  54  Am.     ■"■  -         -     -      —     >—     "- 

Dec.  503;  Long  v.   H[cklngbottom,  28 
MfsB.77J;B.  c.,64  Am.  Dec.  118;  Cool- 

idgei'.Brigham,iMet.{MaB8.)  j47,ssi.  8.  Baker 

\.  Forsvthe  v.  Ellis,  4  J.  J.   Marsh.  48;  Story  on  Sales,  44  36 

{Ky,)  398.  t.  Scranton  -v.  Clark, ; 

S.  Caylor  11.  Copes,  16  Fed.  Rep.  49.  c,  100  Am.  Dec.  410. 

4.  Fawcetti^.  Osborn,  31  III.  411;   s.  10.  Shermam^. Cha 
c.  83  Am.  Dec.  278. 

5.  Shattuclt  II.  Green,  104  Mass.  42. 
e.  Osgood   V.    Lewis,   j    Har.   «   G.         U.  j  Schouler's  P.  P.  (jnded.),^374: 

(Md.)  495;  s.  c,  18  Am.  Dec.  317.  Morlev  v.  Attenboroiigh,  3  Ex.  500. 

7.  Perleyi'-  Balch,   33  Pick.  (MasB,)         «.  Bovd     *.     Anderson,     1     Overt. 
383;  s.  c,  34  Am.  Dec.  ^6;  DeFreeze  v.     (Tenn.)  438;  s.  c,  3  Am,  Dec.  762. 
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owned  by  the  corporation  implies  a  warranty  only  of  title  to  the 
stock  sold  and  not  of  the  title  of  the  corporation  to  property  held 
by  it,'  An  imphed  warranty  of  title  to  personal  property  extends 
to  a  prior  lien  or  encumbrance  as  well  as  to  the  absolute  right  of 
property.*  A  bill  of  sale  implies  a  warranty  of  the  vendor's  title 
without  any  covenant  to  that  effect ;  but  the  implication  may  be 
rebutted.'  Possession  being  prima  facie  evidence  of  ownership 
it  devolves  on  the  plaintiff,  in  an  action  for  breach  of  an  implied 
warranty  in  a  sale  by  a  vendor  in  possession,  to  show  that  title 
was  not  in  the  vendor.*  Upon  the  assignment  of  a  chattel  mort- 
gage there  is  no  implied  warranty  of  title  to  the  mortgaged 
goods."  Sale  of  personalty,  as  an  engine,  with  a  patent  attach- 
ment represented  by  the  vendor  to  be  of  great  value  to  the  ven- 
d,ee,  creates  an  implied  warranty  that  the  vendor  has  a  right  to 
attach  the  patented  article  and  that  the  vendee  shall  have  the 
right  to  use  it.*  So  where  a  sale  is  made  of  an  exclusive  right  to 
manufacture  an  article  there  is  an  implied  warranty  of  title  to  such 
exclusive  right.'  Where  buildings  on  leasehold  property,  sub- 
ject by  the  conditions  of  the  lease  to  be  removed  at  the  expira- 
tion of  the  lease,  are  sold,  there  is  an  implied  warranty  of  title 
when  the  buildings  are  sold  and  transferred  as  personalty.*  So 
when  land  was  sold  together  with  personal  property  accompany- 
ing it  a  warranty  of  title  to  the  personalty  was  held  to  be 
implied.*  Such  are  some  of  the  diverse  applications  of  the  doc- 
trines relating  to  implied  warranty  of  title,  but  it  should  not  be 
forgotten  that,  in  the  United  States  at  least,  caveat  emptor  is  the 
rule  as  to  title  in  money,  if  not  in  all  cases  where  the  vendor 
is  not  in  possession  at  the  time  of  sale."*  Many  other  illustrations 
might  be  given  but  these  suffice  to  show  the  application  of  the 
general  rules  already  laid  down  regarding  implied  warranty  of 
title. 

23.  Afflrmatioiu  About  TiUe  w  Warrantim — On  the  border  line 
between  implied  and  express  warranties  are  affirmations,  language, 
acts  or  conduct  on  the  part  of  a  vendor  in  regard  to  title  or 
quality,  which  are  of  such  a  character  as  to  throw  the  vendee  off  his 
guard.  In  general,  the  courts  are  very  ready  to  construe  these 
into  express  warranties  of  title  or  quality.'^     But  a  mere  expres- 

1.  state  V.  North  La.  etc.  R.  Co.,  34  9.  Bcchet  v.  Smithere,  50  N.  Y.  Sup. 

La.  Ann.  947.  Ci.  (1884)  381. 

1.  Dresser  v.  Ainsworth,  9  Barb.  (N.  10.  Lone  t.  Hickingbottom,  18  Mlse. 

Y.)  619.  771;  B.C..  64  Am.  Dec.  118,   and   note; 

8.  Miller    v.    Van    Tassel,    24   Cal.  Lackey  v.  Stonder,  i  !nd.  376;    Hant- 

""  Ingdon  V.  Hall,  36   Me.   501;  s    "      "" 


4.  Bergen  i>.  Rlggg,  34  III.  170;  s.  c,  Am.   Dec.  763;  Scranton  v.  Clark.   39 

85  Am.  Dec.  304.  N.  Y.  210;  s.  c,  [oo  Am.  Dec.  430. 

6.  Jones  V.  Huggeford,  3  Met.  (Mass.)         11.  1  Schouler's  P.  P.  (2nd.  ed.),  4 37i ; 

515.  Newmark  on  Sales,  44  317,  318;  Whlte- 

1.     Pacific  etc.  Works  v.  Newhall,  34  head   v.    Atherton   Machine    Co.,   139 

Conn.67.  Mass.   366;   McLennan    v.  Ohmen,   75 

T.  CosUgan  v.  Hawkins,  21  Wis.  74.  Cal.   558;   Lamme   v.  Grege.  1    Mete. 

«.  Dryden  i-.  Kellogg,  2  Mo.  App.  87.  (Kv.)  444;  Dickens  f.  WilliamB,  a  B. 
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sion  of  opinion  cannot  be  so  construed.*  When  any  affirmation 
or  statement  by  the  vendor  is  in  writing  its  construction  is  for  the 
court.*  And  such  would  also  be  the  rule  if  the  language  used 
was  not  in  dispute.*  But  where  the  facts  are  in  dispute  the  court 
should  instruct  the  jury  what  would  be  a  warranty  and  what  a 
mere  expression  of  opinion,  and  the  jury  must  then  determine  the 
facts  and  apply  the  law.* 

24.  Breach  of  Implied  Wamuity  of  Title. — It  is  sometimes  a  mooted 
question  when  a  breach  of  an  implied  warranty  of  title  has  oc- 
curred so  that  a  right  of  action  for  the  breach  springs  into  exist- 
ence. 

In  some  cases  it  is  held  that  the  imphed  warranty  is  broken 
immediately  on  the  completion  of  the  sale  if  the  vendor  has  no 
title.*  And  whether  the  buyer  has  or  has  not  surrendered  the  chat- 
tel to  the  real  owner  will  make  no  difference.®  Thus  it  has  been 
held  that  the  statute  of  limitations  begins  to  run  at  the  moment 
of  sale,'  On  the  other  hand,  it  has  been  held  that  in  the  absence  of 
fraud  on  the  seller's  part  there  is  no  breach  of  warranty,  such  as 
will  defeat  an  action  for  the  purchase  money  unless  the  vendee 
has  been  ousted  and  the  true  owner  recovered  the  property.** 
Where  this  is  the  rule  it  is  held  that  the  statute  of  limitations  does 
not  begin  to  run  until  the  vendee  is  disturbed  in  his  possession 
of  the  chattels."  In  Kentucky  the  rule  in  relation  to  implied 
warranty  is  that  first  above  stated,  while  the  rule  last  stated  ap- 

Mon.  (Ky.)  374;  Note  to  Chandelor  r.  Caven,  1   Head  <Tenn.)  506;  Brawn  1 . 

Lopus,  I  Sm.  Lea.  Cbb.  (Sth  ed.),  p.  535  Pierce,  97  Maes.  46;  b.  c,  93  Am.  Dec. 

et,  teq.  C7;  Pawcett  v.  Osborn,  31  III.  41 1  i  e.  c, 

1.    Newmark    on    Sales,   f   31S,  and  83  Am.  Dec.  37S. 

author! tiea  cited.     Reed  v.  Hastings,  61  8.    Perkins    v.    Whelan,   116    Maiis. 

111.   a66;  Tennej  v.   Cowles,   67    Wis.  542;  Chancellor  i/.  Wiggins,  4  B.  Mon. 

594;  Lamme  v.  Gregg,  i   Mete.   (Kj.)  (Ky.)  201;  s.  c,  30  Am.  Dec.  499,  and 

4441  Dickens   -v.  WilliamG,  1    B,  Mon.  note.     And  Bee  Mathenjr  v.  Maeon,  73 

(Kj,)  374.  Mo.  677;  B.  c  39  Am.  Rep.  541. 

1.    Thia  rests  upon   the   elementary  T.  Chancellor  -v.  Wiggins,  4  B.  Mon. 

principle  that  the  construction  of  writ-  (Ky.}  201;  b.  c.,  39  Ami  Dec.  499;  Gre>SB 

ten   Instruments   is  for  the   court   and  -v.  Kierski,  41  Cal.  iij. 

needs  no  authority  to  support  it,  S.  Sweetman  v.  Prince,  63  Barb.  (N- 

S.  NewmarkonSale8,43i8iBiddleon  Y.)  256;  Case   e.  Hall,  14  Wend.  (N. 

Chattel  Warranties,  H  83,  84;  Halliday  Y.)  loa;  s.  c,  35  Am.  Dec.  605;  Vibbard 

V.  Briggs,  15  Neb.  219,  323.  -v.   Johnson,    19   Johns.    (N.    Y.)    77; 

4.   Whitney  i/.  Sutton.  10  Wend.  (N.  Krumbhaar    v.  Bireb,  83   Pa.   St.  426; 

Y.)    412;   Tuttle    V.    Brown,   4    Gray  Flynn  i;.  Allen,  57  Pa.  St.  485;  Wanser 


c.,64  Am.  Dec.80;  Mor-  v.  Messier,  29  N.  J.  L.  256;  Gross  v. 
11  V.  Wallace.q  N.  H.  iil;  Wolcott  v.  Kierski,  4!  Cal.  iii;  Randon  v.  Toby, 
Mount,  36  N.  J.  L.  262;  s.  c,  13   Am.     11  How.  (U.  S.)  493;  Linton  v.  Porter, 


Rep.  447.  3!  111.  107.     These  cases  shoilld  be  a 

Perkins    v.    Whelan,    116    Mass.     fully  compared  together  and  with  the 


Sjl;   Gro. 


,   Hennessey,    13    Allen,     cases    cited    to   the    doctrine 
;   Matheny   v.    Mason,   73     subject   first   stated   in   the  text.      S( 
■         "  -  -         -    -  aiao    Salle    r.     Light's     Executors, 

Ala.  70c;   s,  c,  39  Am.   Dec.  317,  »ii 


McGiffen  v.  Baird,62  N.  Y.  329;  Payne 

!>.  Rodden,  4  Bibb  (Ky.)  304;  Chancel-  •.  Gross  t>.  Kierski,  41  Cal.  lit.   And 

lor  V.  Wiggins,  4  B,  fAon.  (Ky.)  loi;  s.  see  Linton  v.  Porter,  31  III.  107.     Also 

c,  39  Am.  Dec.  499,  and  note;  Word  v.  Ncwmark  an  Sales,  $  339. 
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plies  in  ca^s  of  express  warranties.*  The  soundness  of  this  distinc- 
tion has  been  questioned*  In  Missouri  the  rule  prevails  that 
the  vendee  may  surrender  the  property  to  the  true  owner  and 
then  recover  for  a  breach  of  the  implied  warranty  by  his  vendor, 
but  in  order  to  do  so  he  must  prove  conclusively  that  the  person 
to  whom  he  surrendered  the  property  was  its  true  owner.'  And  in 
Tennessee  it  has  been  held  that  the  mere  fact  of  the  recovery  by 
a  third  person  against  the  vendee  in  a  suit  of  which  the  vendor 
had  no  notice  was  wot  prima  facie  evidence  of  the  vendor's  want 
of  title  so  as  to  throw  on  him  the  burden  of  proof  as  to  hts 
title.* 

95.  Sale  Vnder  I[ortgage-~]!ro  Implied  Waxnaty  in. — On  a  sale  of 
chattels  announced  as  made  by  virtue  of  a  mortgage  there  is  no 
implied  warranty  of  title.^  And  such  is  the  rule  in  the  case  of 
chattels  pledged  to  a  pawnbroker  and  sold  by  him  as  unredeemed 
pledges.*  On  similar  principles  it  is  held  that  an  assignment  of 
persona]  property,  held  under  execution  at  the  time  of  the 
assignment,  does  not  imply  a  warranty  of  title,'  In  all  such 
■cases  the  rule  is  caveat  emptor. 

26.  Inoorporeal  Chattels—No  Implied  Warranty  in  Balei  o£ — In 
the  sale  of  an  incorporeal  chattel  there  is  generally  no  implied 
warranty  of  title.*  But  implications  of  a  right  of  user,  as  in  the 
ose  of  a  patent,  sometimes  arise  that  are  equivalent  to  an  implied 
warranty.* 

27.  Iiuplied  Warranty  of  Title  in  Executory  Contraota. — It  has 
already  appeared  in  what  class  of  cases,  where  the  contract  of  sale  . 
is  executed,  the  law  implies  a  warranty  of  title.*®  But  in  executory 
contracts  of  sale,  the  vendee  is  under  no  obligation  to  accept  the 
chattel  bargained  for  if  the  vendor's  title  is  defective,  and  may 
recover  back  the  purchase  money,  if  he  has  paid  it,  when  he  dis- 
covers the  defect.**     In  such  cases  there  is  an   implied  warranty 

1.    Paj-ne   v.  Roddeti,  4  Bibb  (Kj'.)  37   Am.  Rep.  353;  Sheppard  v.  Earles, 

304;  B.  c,  7    Am.   Dec.  739;  Scott  v.  ij   Hun   fN,   V.)  651,  653;  Brown   v. 

Scott,  2  A.  K.  Marsh.  (Ky.)  317;  Tipton  Cockburn,  37  Up.  Can.  591, 604. 

T>.  Triplett,  I  Mete.  (Ky.)  570;  Plummer        "     ii.._i.r_„  ..  n-: Vi   ,0  d._i 

V.  Newdigate,  2  Duv.  [Ky.)  i;  a.  c,  87 
Am.   Dec.   479;  Newmark   on   Sales,  4 

329-  --      _. 

3.  Benj.  on  Sales  (Bennett's  ed,  1888),  67;  Hall  «.  Conder,  2  C.  B.  {N.  S.)  Z3. 
p,  6ig,  note.  •.    See  and  comfara  3   Schouler's  P. 

8.    Dryden  v.  Kello^,  2   Mo.   App.  P.  (2nd  ed.),  H  373.  3'8;  Pacific  Iron 

•91;  Mathenyi-.  Mason,  73  Mo,677,683;  Works     v.     Newhall,    34     Conn.    67; 

!•■  c,  39  Am.   Rep.   541,  545.     And  see  Crominger  v.  Paige,  48  Wis.  329. 

McGitlen  v.  Baird,  61  N,  Y.  129;  New-  10.   See  the  full  statement   of  tbese 

mark  on  Sales,  §  329.  caEcs  in  the  preceding  portions  of  tlie 

4.  Roper  11,  Rowlett,  7  Lea   (Tenn.)  text,    aUo    the    quesUon    mooted.       2 
310.   See  Richardson  v.  Tipton,*  Bush  Schouler's  P.  P.  {3nd  ed.),  ^  368. 
(Ky.)  aol.  XI.  2  Schouler's  P.  P.  (2nd  ed.),  ^369; 

5.  Hartis  *.  Lynn,  25  Kan.  181 ;  s.  c..  Story  on  Sales,  i  367,  b;  Newmark  on 
37  Am.  Rep.  353.  Sales,  S  334;  Benj.  on  Sales  (Bennett's 

■,  I  Parson^s  on  Con.  (5th  ed.)  575,  ed,  1888),  ^  637;  Morley  v.  Atten- 
576;  Morley  v.  Attenborough  3  Excri.  tmrough,  3  Exch.  500;  Browa  v. 
500;  Harris  v.  Lynn,  25  Kan.  181;  s.  c.,    Cockburn,  37  Up,  Can.  Q^B.  591. 
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of  title  on  the  vendor's  part,  cxr,  more  accurately,  title  in  him  is  a 
condition  precedent.' 

28.  ImplW  Wamaty  of  Uoality  to  OeneiaL — "  The  maxim  of  the 
common  law,  caveat  emptor,  is  the  general  rule  applicable  to  sales, 
so  far  as  quality  is  concerned.  The  buyer  (in  the  absence  of 
fraud)  purchases  at  his  own  risk,  unless  the  seller  has  given 
an  express  warranty  or  unless  a  warranty  be  implied  from 
the  nature  and  circumstances  of  the  sale."^  No  warranty 
of  quality  is  implied  by  the  mere  sale  of  goods  and  chat- 
tels." In  a  sale  of  goods  there  is  generally  an  implied  war- 
ranty of  title  and  that  the  goods  are  of  a  certain  kind  or 
species,  but  there  is  no  implied  warranty  of  the  quality  of  the 
goods  arising  from  the  mere  fact  of  sale.*  And  such  is  the  rule 
even  when  the  sale  is  in  open  market,"  for  the  seller  of  personal 
property  is  not  liable  for  defects  in  quality  or  condition  as  a  gen- 
eral rule,  unless  there  has  been  fraud  or  an  express  warranty.* 
Nor  does  the  mere  fact  of  sale  imply  the  soundness  of  the  thing 
sold,'  Where  the  thing  sold  is  in  compliance  with  all  conditions 
precedent  and  conforms  to  the  description  given  there  is  no 
implied  warranty  and  the  rule  is  caveat  emptor^     The  rule  caveat 

1.   3  Schouler'E  P.  P.  (ind  ed.},  4  369;  undertake  for  good  faith  and  fair  deal- 

Benj,  on  S«le»  (Bennett's  ed,  1888),  i,  ing.     If  a  warranty  was  implied  of  the 

4i; ;  a«A>,  paragraph  7  of  text.  gdodqualltj  of  every  article  Botd,  there 

1.     Benj.    on    Sales    (Bennett's    ed.  would  be  but  few  merchants,  or  prices 

1888),  4  6+t-  would  be  exorbitantly  high.     Dickson 

S.   It  1«  a  principle   of  the  common  v.  Jordan,  11   Ired.    L.  (N.  Car.)   166; 

law  that  no  warranty  of  quality  is  im-  s.  c,   j3  Am.  De 

plied   In   the  sale  of    goods.      Caveat  4.   Whitaker  v 

emptor.      In   the   absence  of  fraud,  If  139. 

the  article  proves  to  be  of  bad  quality,  B.  Morris  v.  Thompson,  81:  III.  16. 

the  purchaser  has  no  redress,  unless  he  >.  Hyatt  v.  Boyle,  5  Gill    «  J.  (Md.) 

has  taken  the  precaution  to  require   a  no;  s.  c,  35  Am.  Dec.  276;  Weimer  v. 

warranty.      This    rule   is    founded    in  Clement,  37  Pa.  St.    147;   s.   c,  78  Am. 

wisdom  ■  and  its  practical  good  sense  is  Dec.  411. 

so  well  atled  to  the  habits  of  our  trad-  T.  West    v.    Cunningham,    9    Port, 

ing  people  that  we  are  disposed  to  ad-  (Ala.)  104;  b.  c.,  33  Am.  Dec.  300. 

here  to  it     We  believe  it  is  adopted  in  8.  On  the  ottier  hand,  a  severe  appli- 

almost  alt  of  the   States  of  the   Union  cation  of  the   rule   of  caveat  i 

where  the  common  law  prevails.  where  the  thins  sold  answers   1 

The  law  protects  against  fraud,  and  scription,  together  with  a  lucid   state- 


where  the  common  law  prevails.  where  the  thins  sold  answers   the  de- 

The  law  protects  against  fraud,  and     scription,  together  with  a  lucid   state- 

the  vendor  is  held  liable  if  he  knows  of    ment  of  the  Uw,  and  the  distinction  be- 


the  defect.  If  he  is  innocent,  the  pur-  tween  warranty  of  quality  and  the  de- 
chaser  must  protect  himself  by  a  war-  scription  of  the  thing  may  be  found  in 
ranty,  and  it  is  supposed  that,  in  gen-  the  decision  of  the  exchequer  of  pleas 
eral,  trade  Is  sufKciently  protected,  In  delivered  by  Parkb,  B,,  in  Barri'.Glb- 
the  absence  of  fraud,  by  the  induce-  son,  3  M.  &  W.  390,  The  defendant 
ment  which  is  held  out  to  all  dealers  to  sold  to  the  plaintiff,  on  the  2iEt  of  Oc- 
take  proper  care  in  the  selection  of  tober,  1836,  "all  that  ship  or  vessel  called 
their  merchandise  arising  from  the  fact  the  Sarah,  of  Newcastle,  etc.,"  cove- 
that  by  selling  articles  of  good  quality  nanting  In  the  deedpoll  by  which  the 
they  secure  customers,  and  by  selling  conveyance  was  made,  that  "he  had 
those  of  bad  quality  their  customers  good  right,  full  power,  and  lawful  au- 
desert  them.  Merchants  buy  upon  Uiority,"  to  sell.  It  turned  out  that  the 
their  own  judgment;  they  sell  upon  the  ship,  which  was  on  a  distant  voyage, 
judgment  of  their  customers,  and  only  had  got  ashore  on  the  const   of  ranee 
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emptor  applies  as  well  to  a  sale  of  stocks  as  of  chattels,  and  a 
vendor  thereof  can  be  held  liable  only  for  fraud  or  misrepresenta- 
tton.i  So  a  banker  or  broker  who  deals  in  depreciated  bills  must 
take  the  risk  of  a  bank  bill  purchased  by  him  being  worth  the 

price  he  pays  for  it,*  That  the  purchaser  of  personal  property 
must  attend  to  qualities  within  his  own  observation  is  well  settled. 
It  is  upon  this  idea  that  the  doctrine  of  caveat  emptor  is  founded." 
And  where  the  vendee  has  equal  knowledge  or  equal  means  of 
knowledge   with    the  vendor  there  is    no  implied    warranty  of 

quality,*     So  where  goods  sold  are  present  and  in  view  of  the 

of  Wales'  Island,  on  the   13th  oi  Octo-  as  on  exfre^s  covenant  to  the  same  ef- 

ber,  eight  days  before    the  sale;  on  a  feci.      That  covenant,    therefore,   wa» 

eurvej,  on  the  14th,  it  was  recommended  broken  If  the  subject  of  the  transfer  had 

that  she  be  sold  as  she  laj,  because,  un-  bete,  at  the  tinie  of  the  covenant,  phvu- 

der   the   circumstances   of   the   winter  callj  destroyed,  or  had  ceased  to  answer 

coming  on,   and   the  want  of  facilities  the  designation  of  a  ship;  hut  If  It  still 

and  assistance,  the   ship  could  not  be  bore  that  character,  there  was  no  breach 

got  off  BO  as  to  be  repaired   there;  but  of  the   covenant  in  question,  althongk 

if  in  England  she  could  have  easilj' been  the  thif  -was   damaged,   unsea-aorlhy, 

?ot  off.     At   the   sale,   on   the  34th   of  or  incapable  of  being  beneficially  em- 

Ictober,  the   hull   produced  only  £10.  ployed.    The  contract  Is  for  the  sale  of 

PatteksDn,  J.,   leH   ib  to   the  jury  to  the   subject    absolutely,    and   not   with 

saj*  whether,  at  the  time  of  sale  to  the  reference    to   collateral   circumstances. 

plaintilT,  the   vessel  was  or  was  not  a  If  It  were  not  so  It   might  happen  that 

iiiiji*,  or  a  mere  bundle  of  timt>er;  and  the  same  Identical  thine  in   the   same 

the  jury  found  she  was  not  a  ship.     On  state  of  structure  might  be  a  shiplnone 

a  rule  to  set  aside  the  verdict,  which  place  and  not  in  another,  according  to 

was  thereupon  given  for   the   plaintiff,  the  local   circumstances   and    conven- 

Parke,   B.,   said    (at    p.    399) :  "  The  iences  of  the   place  where   she  might 

question  Is  not  what  passed  by  the  deed,  happen  to  be.     If  the  contracting  par- 

but  what  Is  the  meaning  of  the  cove-  ties  intend  to  provide  for  any  particular 

nant  contained  In  it.  state  or  condition  of  the  vessel,  they 

"In  the  bargain  and  sale  of  an  existing  should  introduce  an  express  stipulatian 

chattel,  by  which  the  properly  passes,  to  that  effect.     .     .     .     Weareofopln- 

the   law  does   not   (in   the  alnence   of  Ion,   upon   the   evidence  given  on  the 

fraud)   Imply  any  warranty  of  the  good  trial,    the    ship    did     continue    to     be 

quality   or  condition  of  the  chattel  so  capable  of  being  transferred  as  such  at 

sold.     The  simple    bargain    and    sale,  the  time  of  the  conveyance,  though  she 

therefore,  of  the  ship  does  not  imply  a  might  be  totally  lost  within  the  mean- 

contract  that  it  IS  tien3eaioorlMy,or  in  ing  of  a  contract   of  Insurance.     .     .     . 

a  serviceable  condition,  and  the  express  Here  the  subject  of  the  transfer  had  the 

covenant   that   the  defendant  has   full  form  and  structure  of  a  ship,  although 

power  to   bargain   and   sell    does    not  on  shore,  with  the  possibility   though 

create  any  furUier  obligation  in  this  re-  not  the  probability  of  being  got  off.  She 

spect.     But  the  bargain  and  sale  of  a  was  still  a  ship,  though  at  the  time  in- 

chattel,  as  being  of  a  particular  descrlp-  capable  of  being,  from  the  want  of  local 

7ld 

which  the 

SUrlt.  504,  and  Shepherd"!',  Kain,  5  B. 
&  Aid.  240,  and  other  cases,  are  author- 
ities; and  therefore  the  sale  in  this  case 
of  a  skip,  implies  a  contract  that  the 
subject  of  the  transfer  did  enist  in  the 
character  of  a  ship;  and  the  express 
covenant  that  the  defendant  had  power 
to  make  the  bargain  and  sale  of  the 
subject  before  mentioned  must  operate 
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parties  a  warranty  of  quality  will  not  in  general   be  implied.^ 
There  is  no  warranty  i£  the  sale  is  on  inspection  and  the  vendee's 

knowledge    is  equal    to  that  of  the  vendor.'     Nor  is  there  an 
implied  warranty  of  the  quality  of  goods  that  have  been,  and  at 

I.  The  law  has  been  long  well  set-  given,  upon  which  judgment  wae  en- 
tied,  both  in  this  countrj  and  in  Eng-  tered,  and  the  plaintiff  thereupon  sued 
laiid,  that   on   a  sale   and    transfer    of  out  a  writ  of  error." 

rids  or  chattelB  which  are  present  and  By  court,  Strong,  J.:  "We  have 
view  of  the  parties,  no  warranty  of  here  the  bald  question  whether,  in  sales 
quality  will  be  implied  where  none  is  of  personal  property  on  inspection. 
expreaaly  made.  Snell  v.  Mo»ee,  i  without  ei press  warranty,  the  lawprc- 
johns.  {N.  Y.)  96;  Holden  -u.  Dakin,  4  sumes  an  engagement  on  the  part  of  the 
Johns.  (N.  Y.)  421;  Sands  v.  Taylor,  5  vendor  that  the  article  sold  is  of  the 
Johns.  (N.  Y.)  395;  4  Am.  Dec.  374;  species  contemplated  by  the  parties. 
Oneida  Manf  Soc.  v.  LJiwrence,  4  Cow.  No  doubt  there  is  such  an  undertaking 
<N.  Y.)  440;  Bradford  v.  Manly,  13  where  sales  are  made  by  sample.  In 
Mass.  139;  E.  c,  7  Am.  Dec.  iii;  Hart  such  cases  the  vendor  warrants  that  the 
V.  Wright,  17  Wend.  {N.  Y.)  267;  How-  bulk  of  the  article  shall  correspond  in 
ard  V.  Hoey,  33  Wend.  (N.  Y.)  350;  s.  kind  with  the  sample.  The  tendency 
c,  35  Am.  Dec,  573;  Moses  o.  Jrfead,  1  of  the  modem  cases  has  also  been  to  the 
Den.  (N.  Y.)  378;  b.c,  43  Am.  Dec.  doctrine  that  in  sales  of  articles  in  re- 
676;  Chit.  Con.  (3rd  Am.  ed,}  449;  3  gard  to  which  the  seller  is  presumed  to 
Bia.  Com.  4i;i;  Lalng  -v.  Fidgeon,  6  have  superior  knowledge,  there  is  a  war- 
Taunt.  108;  Fisher  v.  Samuda,  1  Camp,  ranty,  that  the  thing  sold  shall  be  In 
19a;  Chandelor  v.  Lopus,  Cro.  Jac.  4.  kind  what  it  is  represented  to  be.  Illus- 
Thia  is  the  general  rule  of  the  common  trations  of  this  are  found  in  sales  of 
law  upon  an  executed  sale  of  specific  wine  bywine  meTchants,of  jewels  by  a 
chattels,  and  rests  upon  the  old  adage  of  jeweler,  and  of  medicines  by  a  druggist. 
caveat  emfler.  Getty  v.  Rountrce,  2  In  this  class  of  cases,  the  buyer  and  the 
Pin.  {WU.)  379;  s.  c,  3  Chand.  (WU.)  seller  do  not  deal  on  equal  terms.  The 
38;  a.  c,  54  Am.  Dec.  138.  vendor  Is  professedly  an  expert.  His 
3.  "Assumpsit  on  an  implied  war-  trade  Invites  confidence  In  his  repre- 
ranty  that  wheat  sold  by  the  defendants  sentations,  and  confidence  is  usually  re- 
to  the  plaintiff  was  spring  wheat.  The  posed.  So  far,  in  modem  decIsiDns, 
plaintiff  went  to  the  defendants,  who  there  has  been  a  departure  from  the  rule 
were  grain  dealers,  for  the  purpose  of  laid  down  in  Chandelor  v.  Lopus,  Cro. 
purchasing  some  seed  spring  wheat.  Jac.  4  [e.  c,  i  Sm.  Lea.  Cas,]  The 
The  wheat  was  at  the  mill  of  one  of  the  case  before  us  Is  not  one  of  this  charac- 
defendants,  and  an  order  was  given  to  ter.  The  wheat  was  not  sold  by  sam- 
the  plaintiff  for  the  quantity  desired,  but  pie,  and  neither  the  contract  of  sale  nor 
without  any  description.  The  plaintiff  the  identity  of  the  article  was  defined 
took  the  order  to  the  mill,  and  was  there  by  a  bill  of  parcels.  Nor  was  the  sub- 
shown  some  wheat,  which  the  miller  ject  of  the  contract  a  manufactured 
staled  waa  spring  wheat  The  plaintiff  article,  ordered  and  supplied  for  a  par- 
took the  wheat,  which  he  and  the  miller  ticular  purpose.  True,'  the  difference 
supposed  to  be  spring  wheat,  and  sowed  between  spring  wheat  and  other  wheat 
it,  but  it  proved  to  iM  winter  wheat,  and  is  not  ascertainable  by  inspection,  and 
the  plaintiff  consequently  lost  his  crop,  it  may  be  assumed  that  they  are  not  the 
It  was  admitted  to  be  impossible  for  same  in  species.  Still,  the  case  Is  one 
anyone,  upon  inspection,  to  tell  the  dif-  of  a  purchase  on  inspection  of  an  article 
ference  between  spring  and  winter  of  which  the  vendor's  means  of  knowl- 
wbeat.  The  plaintiff  requested  the  edge  were  no  greater  than  those  of  the 
court  to  charge  that  If  the  defendants  vendee.  .  .  To  the  purchaser  of 
sold  the  wheat  to  the  plaintiff  as  seed  goods  on  inspection,  the  language  of 
spring  wheat,  there  was  an  implied  the  law  is  catieat  emftor.  There  may 
warranty  that  it  was  spring  wheat,  and  be  a  few  exceptions,  such  as  we  have 
if  it  wasnot,  the  defendants  were  liable,  referred  to,  but  a  sale  of  such  an  article 
Init  the  court  Instructed  the  jury  to  find  as  wheat  is  not  one  of  them.  When  the 
a  verdict  for  the  defendants.  A  verdict  purchaser  has  seen  it,  and  gets  what  he 
for  the  defendants  was  accordingly  saw,  no  warranty  li  Impued  that  is 
10  C.  of  L.-9                         139 
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the  time  of  sale  are,  in  the  custody  of  the  vendee,*  Where  the 
chattel  purchased  is  unsound  to  the  knowledge  of  the  vendee  at 
the  time  of  the  purchase,  caveat  emptor  is  the  rule  in  the  absence 
of  an  express  warranty.*  So  where  it  is  understood  at  the  time  of 
sale  that  an  article  is  unsound  and  consequently  it  is  sold  for  a 
less  price  than  it  would  otherwise  have  brought,  no  implication 
of  warranty  can  arise.'  And  such  is  the  rule  where  it  is  expressly 
understood  that  the  vendee  buys  at  his  own  risk,*  or  when  he 
relies  upon  his  own  knowledge,  or  information  received  from  his 
agents,  and  does  not  depend  on  the  representations  of  the  ven- 
dor.' So  when  the  subject  of  sale  is  of  a  dubious  quality  in 
regard  to  which  common  judgment  might  be  deceived,  the  rule  in 
the  absence  of  fraud  or  express  warranty  is  caveat  emptor^  and 
there  is  no  implied  warranty  of  the  merchantable  character  of  an 
article  of  which  the  vendor  is  not  the  manufacturer  and  concern- 
ing which  the  vendee  has  the  same  means  of  knowledge  as  the 
vendor,^  An  implied  warranty  of  soundness  or  fitness  relates  to 
the  condition  at  the  time  of  sale  and  does  not  extend  to  unfore- 
seen contingencies  that  cause  unsoundness  afterwards.*  Nor 
does  it  generally  extend  to  defects  that  are  visible."  So  where 
the  seller  knew  the  purpose  for  which  goods  were  intended  and 
they  were  not  susceptible  of  examination,  and  if  they  had  been 
their  unfitness  could  ndt  have  been  determined  by  examination, 
it  was  held  that  there  was  no  implied  warranty  of  fitness,  the 
goods  delivered  being  of  the  kind  ordered."*  It  is  only  where 
there  is  no  express  warranty  that  resort  to  an  implied  warranty 
can  be  had.**  And  an  express  warranty  of  quality  excludes  an 
implied  one.**  But  an  implied  warranty  of  soundness  is  not  ex- 
cluded by  a  written  contract  of  sale  containing  a  warranty  of 
title,*'  An  implied  warranty  of  quality  or  condition  may  result 
from  the  us^e  of  a  particular  trade.**     But  no  custom  or  usage  in 

properly  described  bv  the  name  which  t.    Bartlett  v.  Hoppock,  34  N,  Y.  i  iS; 

the  vendor  gives  to  ft.     The  charge  of  s.  c,  88  Am.  Dec.  418. 

the    court    below  wae   therefore  right.  8.    Mann  v.  Everaton,  31  Ind.  w- 

Judgment  affirmed."     Lord  ti.  Grow, 39  ».    Schuyler   t>.  Rues,  a  Cai.  (N.  Y.) 

Pa.  St.  88;f.  c,  80  Am.   Dec.  504  and  302;    Jordan   v.   Foster,   11   Ark.    139; 

note.  Birdseyef.  Frost,  34  Barb.  (N.Y.)367; 

1,    Doolevr.  Gallagher,  3  Hughes  (U.  Hodgins  r.  Perry,  7  Ired.   (N.  Car.)!. 

S.)  214.       ■  103;  Long  v.  Hickg,  3  Humph.  (Tenn.) 

a.   Doolev   V.   JenningE,    6    Mo.  61;  30^;   Williams  7.  Ingram,  31   Tex,  300; 

Wood  r..  Ashe,  I  Strobh.  (S.  Car.)  407:  Hill  r.  North,  34  Vt.  604. 

Carnochranr.Gould,  iBailej(S.  Car.)  10.  DlckEonip.  Jordon,  n  Ired.  L,(N. 

iTO.  Car.)  166;  B.  c,  ■;3  Am.   Dec.  403.     See 

8.   WatHon  I'.  Boatwright,  1  Rich.  {S.  also  Dounce  v.  Dow,  64  N.  V.  411. 

Car.)  40J.  **■  Johnson  v.  Latimer.  71  Ga.  470. 

4.  Thompson   r.  Lindsev.   Mills   {S.  IS.  Story  on  Sales,  ^  358. 
Car)2i6                               "  t>-   Wood  f.Ashe,3  Strobh.  (S.Car.) 

».    Nesier     v.   Michigan     etc.     Co..  64. 

(Mich.  1888)  37  N,  W.  Rep.  378.  14.  In  Jones  1..  Bowden,4  Taunl.  4S7, 

5.  Erwln  i.  Maxwell,  3  Miirpli.  (N.  il  was  shown  that  In  auction  sale*  of 
Car.)  141;  R.  c.  9  Am.  Dec.  602;  Hart  certaindrugs.  as  pimento, it  wasusual  to 
I,  Wright.  17  Wend.  (N.  Y.)  3f>7.  state   in   the   catalogue    whether    they 
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the  sale  of  any  particular  description  of  goods  can  be  admitted  to 
control  the  general  rules  of  law.*  In  the  sale  of  a  business  and 
its  good  will  within  certain  specified  limits,  there  is  an  implied 
covenant  that  the  vendor  will  not  interfere  with  the  enjoyment  of 
the  rights  he  has  sold,  and  equity  will  prevent  him  from  so 
doing.*  In  the  sale  of  goods  by  weight  or  measure,  when  the 
vendor's  scales  or  measures  are  used,  there  is  an  implied  warranty 
of  the  correctness  of  the  scales  or  measures  and  the  competency 
of  the  person  using  them  to  weigh  or  measure  correctly,  and  that 
he  will  honestly  do  so."  A  buyer,  having  a  right  to  assume  a 
warranty  of  kind  and  quality  to  be  true,  may  sell  with  like  war- 
ranty, defend  suits  for  the  breach  and  recover  of  his  vendor.* 
Where  goods  cannot  be  inspected  at  the  time  of  sale  and  the  sel- 
ler's statements  about  them  are  of  such  a  character  as  to  create  a 
condition  precedent  rather  than  an  implied  warranty,  the  buyer, 
by  accepting  and  retaining  them,  may  waive  his  right  to  complain 
of  their  defective  quality.'  Words  of  description  in  a  bill  of  par- 
cels or  sale  do  not  necessarily  imply  a  warranty  that  the  property 
is  .of  the  kind,  quality  and  description  specified.*  And  where,  by 
a  written  agreement  one  man  contracted  to  purchase  of  another 
all  the  wheat  the  latter  might  raise  upon  his  farm,  there  was  no 
implied  warranty  that  the  wheat  should  be  merchantable.'  These 
illustrations  sufficiently  exemplify  the  doctrine  that "  ordinarily  up- 
on sale  of  a  chattel,  the  law  implies  no  warranty  of  quality."  But 
there  are  cases  to  which  the  rule  does  not  apply  as  well  established 
as  the  rule  itself.*  Thus,  if  property  sold  is  in  the  hands  of  a 
third  party  and  cannot  be  inspected,  there  is  an  implied  under- 
taking on  the  part  of  the  vendor  that  the  property  is  of  the  kind 
and  in  the  condition  represented  by  him.*  But  where  the  vendor, 
while  highly  praising  the  goods,  refuses  to  warrant  and  says  the 
vendee  must  go  and  examine  for  himself,  the  representations  are 
treated  as  mere  expressions  of  opinion  or  puffing  of  wares,  and  no 
warranty  can  be  implied,*"  And  such  b  the  rule  when  a 
vendor  expresses  the  opinion  that  the  cost  of  the  goods  sold 

were  eea  damaged  or  nol,  and  in  the  ab-         S.   Ortroan  v.  Green,  16  Mich.  log. 
«ence  of  a  statement  that  thej  were  sea        4.   Baglej-  v.  Cleveland  etc.  Mill  Co., 
damaged  they  would  be  assumed  to  be     21  Fed.  Rep.  159.     Such   Is  clearly  the 


free  from  that  defect.     Held,  that  Tree-     rule   in  cases   of  express  warranty  and 
dom   from   sea  damage  was  an  implied     in  many  cases  where   an   implied  t 


ranty  in  the  sale.  ranty  is  created  by  t 

1.   Thompson   11.   Ashton,  14  Johns,  and   conditions   under   which   the  sale 

(N.Y.)3i6.     See  also  an/f,  section  1 4  of  is    made   it   seems  equally   applicable. 

text,  where  custom  and  usage  as  affect-  S.   Thompson  i>.  Libby,  3c  Minn.  443- 

ing  the  doctrines  of  implied   warranty  0.    llotchkiss  ii.  Gage,  36  Barb.   (N. 


uc  fully  treated.  Y.)  U"- 

a.    Thus  where   a  physician  sold  his         T.    Davis  v.  Mur 


real  estate,  good-will  and  practice  in  a  S.   Curtis  &  Co.  I 

certain  town  to  another  physician,  and  iame,  48  Ark,  325. 

soon  afterwards  returned   to  the  town  ».    Phelps   v.   Quinn,  I     Bush  (Ky.) 

and  began  to  practice  there.  It  was  keld  375. 

that  equltj;  would  restrain  iiim  from  so  10,   Fauntleroy     v.    Wilcox,  80     III. 

doing.  Dwight  i>.Hamilton,i  i3Mass,i  75,  477. 
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would  amount  to  a  certain  sum  really  larger  than  their  cost^ 
While  mere  words  of  praise  or  commendation  cannot  be  construed 
into  an  implied  warranty;*  yet,  if  the  vendor  at  the  time  of  sale 
makes  representations  or  assertions  as  to  the  quality  of  the  goods 
sold  on  which  he  intends  the  vendee  to  rely,  or  by  which  he 
seeks  to  mislead  him,  and  if  the  vendee  does  rely  on  such  represen- 
tations or  assertions  in  making  the  purchase,  then  the  law  will 
treat  such  representations  or  assertions  as  a  warranty  and  not  as 
a  mere  expression  of  opinion.'  But  whether  the  representation 
amounts  to  a  warranty  or  is  a  mere  expression  of  opinion  is 
usually  a  question  of  fact  for  a  jury.*  In  a  leading  English  case 
certain  of  the  general  doctrines  in  relation  to  implied  warranties 
of  quality  are  admirably  summed  up  and  classified,''  but  in  so  far 

1.   Tennej  v.  Cowles,  67  Wii.  394.        principles,  justice  will  be  done  without 
3.  The  statement   by  a  vendor  that    driving  him  into  the  toilG  of  an  ima^- 


hoga  80H  are  "Euitable  and  proper  for  the  nary  contract.  McFariand  v.  Newman, 
New  York  city  market,"  does  not  con-  9  WatU  (Pa.)  55;  s.  0,34  Am.  Dec. 
Btibite   a  warranty,  but   is   a   mere  ei-    497.     See   also   Tenney  -o.   CowIe«,  67 


presGion  of  opinion.     Bartlett  v.   Hop-  Wis.   594;    Duffanjr   n.    Ferguson,    66 

pock,  34  N.  Y.  uS;  g.  c,  88  Am,  Dec.  N,  Y.  48s;  Lamme  v.   Gregg,  i  Mate. 

418.  -"    •  "■  ■  .—.VTr         _  T, 

Mere    praise  of  personal    property, 

such  as  wood,  indulged  in  by  the  owner  9  Ala,  348. 
when    offering    it    for    sale    does    not         I.  Hahn   v.    Doolittlc,  18   Wis.   196; 

amount  to  an  implied  warranty  of  its  Hanks   v.   McKee,  i    Litt.   (Ky.)    3^7; 

quality  or  condition,  if  the  buyer  has  an  s,    c,    13    Am.    Dec.    267    and   note  ; 

opportunity  to  eiamine  it,  and  fails  to  Lamme  v.  Grecg,  1    Mete,   (Ky.)  4+4; 

do   so,  provided   no   artifice  is  used  to  Dickens  u.  Williams,  2   B.  Mon.  (ICy.) 

prevent  such  an   examination.     Byrne  M4;  Richardson  ti.  Grandy,  49  Vi.  ji; 

V.  Jansen,  50  Cal.  624,  Beals  v.  Olmstead,  14  Vt,  114;  s,  c,  58 

An  Implied  warranty  of  quality  or  Am.  Dec.  150  and  note;  McLennan  v. 

condition  does  not  arise  from  a  mere  Ohmen,   75    Cal.    558 ;     Polhemus    v. 

affirmation   of   the    soundness    of   the  Hciman,  45  Cal,  573;   Horton  f.  Green, 

thingsold,  66     N,     Car.     596;     Whitehead    etc. 

Though  to  constitute  a  warranty  re-  Machine  Co.  v,  Ryder,  139  Mass.  366, 
quires  no  particular  form  of  words,  the        4.  Wolcott  ii.  Mount,  36N,  J.  L.  163; 

naked  averment  of  a  fact  is  neither  a  s.  c.,    13   Am.   Rep.   447;  Bradford   v. 

!.__,r   __..      ,, ..  ..      .  g^gjj^  j^   ^j^      gg.  Terhune  v.  Devcr,. 

36   Ga.   648;   Wheeler  v.   Reed,  36  III. 

sera-  81;  McFarUnd   v.    Newman,  g    Watts 

Lsfied  (Pa.)  si;  s,  c,  34  Am.  Dec.  497;  Kin- 

irom   me  wnoie,  mat   ine   venuor  actu-  ley  v.    Fitzpatrick,  c    Miss,  59;   Morrill 

ally,  and  not  constructively,  consented  v.    Wallace,  9   N.  H.   ill;  Foggart  v. 

to  be  bound  for  the  tnith  of  his  repre-  Blackweller,   4   Ired.    (N.    Car.)   138; 

sentationa.  Beals  ■0.  Olmstead,  14  Vt  114;  s.  c.,  58 

Should  he  have  used  expressions  Am.  Dec.  T30, 
fairly  importing  a  willingness  to  be  B.  The  cases  which  t>ear  on  the  sub- 
thus  bound,  it  would  furnish  a  reason  ject  do  not  appear  to  be  in  conflict 
to  infer  that  he  had  intentionally  In-  when  the  circumstances  of  each  are 
duced  the  vendee  to  treat  on  that  basis;  considered.  They  may,  we  think,  be 
but  a  naked  affirmation  is  not  to  be  classified  as  follows:  First — Where 
dealt  with  as  a  warranty  merely  be-  goods  are  i'»  »,«£,  and  may  be  inspected 
cause  the  vendee  had  gratuitously  re-  by  the  buyer,  and  there  is  no  fraud  on 
Hed  on  it;  for  not  to  have  exacted  a  the  part  of  the  seller,  the  maxim  caveat 
direct  engagement,  had  he  desired  to  emptor  applies,  even  though  the  defect 
buy  on  the  vendor's  judgment,  must  be  which  exists  in  them  is  latent,  and  not 
accounted  an  instance  of  folly.  Test-  discoverable  on  examination,  at  least 
ing  the  vendor's  responsibility  by  these  where  the  seller  is  neither  the  grower 


.b.Google 
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as  the  doctrine  of  Jones  v.  Just  implies  that  there  is  no  distinction 
between  articles  sold  for  food  directly  to  the  consumer  and  other 
articles  of  merchandise,  that  case  cannot  be  considered  law  in  the 
United  States  generally,  for  the  rule  in  this  country,  as  we  shall 
presently  see  more  fully,  is,  that  on  the  sale  of  provisions,  meat  or 
food  for  domestic  use,  when  the  buyer  depends  on  the  judgment 
of  the  seller  there  is  an  implied  warranty  that  they  are  fit  and 
wholesome.*  The  special  applications  of  such  general- doctrines 
as  have  been  stated  may  now  be  considered  in  detail  thus: 

29.  Soea  a  Boand  Price  Imply  a  Bound  Quality  t — Jt  was  a  doctrine 
of  the  civil  law  that  the  sale  of  goods  for  a  sound  or  full  price  raised 

nor  manufacturer.  Parkinson  v.  Lee,  Edgington,  i  M  &  G.  vja;  Jones  t>. 
3  Eact  314.  The  buyer  in  such  a  case  Bright,  5  Bing.  533.  In  such  a  case  the 
has  the  opportunltjr  of  exercising  hie  buyer  trusts  to  the  manufacturer  or 
judgment  upon  the  matter;  and  if  the  dealer,  and  relies  upon  his  judgment, 
result  of  the  Inspection  be  unsatisfactory,  and  not  upon  his  own.  Fifthly — 
or  if  he  distrusts  his  own  judgment,  he  Where  a  manufacturer  undertakes  to 
may,  if  he  chooses,  require  a  warranty,  supply  goode  manufactured  by  himself. 
In  such  a  cas»it  Is  not  an  implied  term  or  in  which  he  deals,  but  which  the 
of  the  contract  of  sale  that  the  goods  vendee  has  not  had  the  opportunity  ot 
are  of  any  particular  quality  or  are  inspecting,  it  is  an  implied  term  in  the 
merchantable.  So  in  the  case  of  B  sale  contract  that  he  shall  supply  a  mcr- 
in  a  market  of  meat,  which  the  buyer  chanlable  article.  Laing  v.  Fidgeon, 
liad  inspected,  but  which  was  in  fact  4  Camp.  169;  6  Taunt.  108.  And  this 
diseased,  and  unfit  for  food,  although  doctrine  has  been  held  to  apply  to  the 
that  fact  was  not  apparent  on  examina-  sale  by  the  builder  of  an  exisUng  t>arge, 
tion,  and  the  seller  was  not  aware  of  which  was  afloat,  but  not  completely 
it,  it  was  held  that  there  was  no  im-  rigged  and  furnished;  there,  inasmuch 
plied  warranty  that  it  was  lit  for  food,  as  the  buyer  had  only  seen  it  when 
and  that  the  maxim  taveat  emptor  ap-  built,  and  not  during  the  course  of  the 
Emmerton  v.  Mathews,  7  H.  &  building,  he  was  considered  as  having 
31  L.  J.  £1.139.  Secondly —  relied  on  the  judgment  and  skill  of  the 
Where  there  is  a  sale  of  a  delinite  ex-  builder  that  the  barge  was  reaaonablr 
isting  chattel  specifically  described,  the  fit  for  use.  Shepherd  v.  Pybus,  3  TJ. 
actual  condition  of  which  is  capable  of  &  G.  868;  Mellor,  J.,  In  Jones  v.  Just, 
being  ascertained  by  either  party,  there  L.  R„  3  Q^B.  197;  37  L.  R.,  Q^^B.  89. 
is  no  implied  warranty.  Barr  v.  Gib-  It  Isnot  deemed  that  theclassification 
son,  3  M.  &  W.  390.  Thirdly — Where  made  in  Jones  v.  Just  is  complete  and 
a  known,  described  and  defined  article  final,  but  It  is  a  most  suggestive  case 
is  ordered  of  a  manufacturer,  although  and,  generally  speaking,  correctly  states 
it  is  stated  to  be  required  by  the  pur-  the  law  both  in  England  and  the 
chaser  for  a  particular  purpose,  still,  If  United  States.  In  the  paragraphs  of 
the  known,  defined  and  described  thing  the  text  that  follow  will  be  found  an 
be  actually  supplied,  there  is  no  war-  attempt  at  a  more  complete  analysis 
ranty  that  it  shall  answer  the  particular  and  classification  of  the  cases  in  which 
purpose  intended  by  the  buyer.  Chan-  there  are  and  are  not  implied  warran- 
ter Ti.  Hopkins,  4  M.  &  W.  300;  Otli-  ties  of  quality,  and  in  this  connection 
vant  V.  Bayley,  5  Q;  B.  288.  Faurthly  both  the  English  and  American  cases 
■ — Where  a  manufacturer  or  a  dealer  will  be  more  fully  collected. 
contracts  to  supply  an  article  which  he  1.  Benj.  on  Sales  (Bennett's  ed. 
manufactures  or  produces,  or  in  which  1888),  note  pp.  629, 630;  id.,  44  672, 1710; 
he  deals,  to  be  applied  to  a  particular  2  Schouler's  P.  P.  (2nd  ed.J,  %  348; 
purpose,  so  that  the  buyer  necessarily  Newmark  on  Sales,  \  348;  Hunter  *. 
trusts  to  the  judgment  or  skill  of  the  State,  i  Head  (Tenn.)  160;  s.  c,  73 
manufacturer  or  dealer,  there  is  in  that  Am.  Dec.  164,  and  note  reviewing 
case  an  Implied  term  of  warranty  that  many  cases;  Giroux  ■v.  Stedman,  145 
it  shall  be  reasonably  fit  for  the  purpose  Mass,  430;  s.  c,  i  Am.  St.  Rep.  473  and 
to  which  it  is  to  be  applied.    Brown  v.  note  ;  3  Sutherland  on  Dam.  410,  note 


fl; 
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a  warranty  that  the  goods  were  sound.*  The  maxim  was  "  caveat 
venditor."*  To  this  the  common  law  opposed  the  maxim  "  caveat 
evipior?  and  consequently  where  the  common  law  prevails  and  is 
strictly  applied,  as  in  England  and  most  of  the  United  States,  no 
warranty  of  quality,  condition  or  soundness  arises  from  the  pay- 
ment of  a  sound  price  in  the  absence  of  fraud  on  the  part  of  the 
vendor,*  and  the  mere  fact  that  a  sound  price  was  paid  for  a 
defective  or  unsound  article  is  not  sufficient  to  show  fraud,  but 
there  must  be  other  and  stronger  evidence,"  and  the  burden  of 

3;  Storjon  Snies,  f)  373.     SeeaUo.^/,  Eagan  -o.  Call,  34  Pa.  St.  236;  a.  c,  75 

eectlon  37,  of  teit.  Am.  Dec.  653. 

1.  This Btatement  of  the  rule  of  the  No  narranty   can  be  inferred   from 

civil  law  Ib  the  one  generallj  made  and  the    price  paid.      Swett  v.   Shumway, 

commonly   accepted  as  correct,  but   "  '  "           r  .     r   .  ...               .-._.   _ 
has   been    pointed   out  that  it  Is    : 
Btrictly  accurate.     Hoe  v.   Sanborn, 
N.  V.  ^53;  B.  c,  78  Am.  Dec.  163,   i 
It  is,  however,   sufficiently  correct 

used  in  the  text,  because  it  Is  upon  this  the  buyer  takes  the  risk  of  its  quality 

statement  of  it  that  the  anomalous  de-  and   condition.     No   warranty   of  any 

Sarturee  from  the  rule  of  caveat  emflor  kind  can  be  implied  from  the   fact  that 

I  some  of  the  United  States  have  been  a  sound  price  was  paid.     Caveat  emf- 

founded.       See    note    to     Emerson    v.  tor.    and    not    caveat    venditor,   is    the 

Brigham,  6  Am.  Dec.  113.  rule  of  the   common   law,  and   that   is 

3.  See  ante,  section  4  of  text;  Caveat  our  law.  I  speak  of  an  executed,  and 
Vendilor.  not  of  an   executory   contract   for   the 

S.    See    ante,    section     2     of    text:  sale   of  goods."      Moses    t.    Mead,    i 

Caveat    Emptor.      "The  rule  of   the  Den.   (N.   Y.)   378;  b.  c,  43  Am.   Dec. 

civil  law  that  a  sound  price   implies  a  676  and  note;  Seiias  v.  Woods,   3  Cai. 

warranty  that  the  article  sold  Is  sound,  (N.  Y.)  48;  s.  c,  a   Am.  Dec.   315   and 

is  not  a  rule  of  the  civil  law.      .            .  note;  Dean  u.  Mason,  4  Conn.   428;  s. 

The  civil  law  doctrine  would  produce  c,  10  Am.  Dec.  162  and  note. 

endless  embarrassments  if  applied    to  The  rule  that  a  sound  price  warrants, 

the    extended    operations    of   modern  sound    property,    unless     there     be    a 

trade."     Eagan  v.  Call,  34  Pa  St.  236;  special  agreement  to  take  the  property, 

B.  c,  75  Am.  Dec.  653.  sound   or  unsound,  is   not  the   law   m 

The  maxim    of   the   common    law,  Alabama.      West    v.   Cunningham,   9. 

caveat  emflor,  \&  the  general  rule  ap-  Port.  (Ala.)  104. 

pllcable  to  sales  so  far  as  quality  iscon-  In  Rhode  Island,  a  warranty  is   not 

cerned.     Benj.  on  Saks  (Bennett's  ed.  Inferrible  from  the  price   paid.     King 

x888),  %  644.  V.  Quidnick  Co.,  14  R.  I.  131. 

4.  The  civil  law  maxim,  that  a  sound  On  the  sale  of  a  cow  It  was  held  that 
article  is  warranted  by  a  sound  price,  there  was  no  implied  warranty  of  her 
was  not  the  maxim  of  the  common  fitness  for  breeding  purposes,  although 
law,  and  has  not  been  adopted  by  this  the  price  paid  indicated  it  was  for  such 
court.  If  the  buyer,  instead  of  requlr-  purposes  she  was  bought.  Scott  v. 
ing  an  explicit  warranty,  chooses  to  rely  Renick,  i  8.  Mon.  (Ky.)  63;   s.   c,   35 

Inspection,  orthe  opinion  of  Am.  Dec.  177  and  n  ' 
',  if  mistaken  as  to  quality.  In  line  with  tlie  fc 
other  cases.  Joslin  1 
Miss.  134:  Caldwell  v.  Smith,  4  l»ev. 
&  B.  (N.  Car.)  64;  Hadley  -v.  Clinton 
warraniy  arises  from  an  unfounded  af-  etc.  Co.,  13  Ohio  St.  ;02;  Wilson  I', 
firmatlon  of  soundness  in  the  sale  of  a  Shackleford,  4  Rand.  ( Va.)  5;  Mason 
chattel;  but  for  a  deceitful  representa-  v.  Chappell,  15  Gratt.  (Va.)  572;  Ben- 
tion  of  it  the  remedy  is  by  an  action  inger  v.  Corwin,  24  N,  J.  L,  257;  John- 
ex  delicto.  McFarland  v.  Newman,  9  ston  v.  Cope,  3  Har.  &  J.  (Md.)  89;  b. 
Watts  (Pa.)   55;  Weimer  v.  Clement,  c,  5  Am.  Dec.  423. 

37  Pa.  St.  147;  B.  c.,  78  Am.   Dec.  41 1 :  S.  Fleming  r,  Slocum,  18  Johns.  (N- 
134 


:o  quality.         In  line  with  the  foregoing  are  jnany 
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proving  fraud  in  such  a  case  is  upon  the  vendee.'  In  South 
Carolina  and  Louisiana  the  rule  of  the  civil  law  is  said  to  prevaij, 
and  a  sound  price  implies  a  sound  article.*  But  the  tendency  of 
the  recent  cases  in  South  Carolina  is  to  limit  the  doctrine  that  a 
sound  price  implies  a  sound  article  to  cases  of  secret  defects 
which  the  buyer  could  not  discover  on  inspection,  by  the  use  of 
ordinary  skill  and  diligence,'  and  where  by  ordinary  care  the 
buyer  might  have  discovered  the  defects,  the  maxim  caveat  emptor 
is  applied  in  South  Carolina  as  rigidly  as  elsewhere,*  In  Georgia 
the  Code  provides  that  anything  sold  at  the  market  value  of  its 
kind  is  presumed  to  be  warranted  to  be  merchantable  and  reason- 
ably suited  for  the  use  for  which  it  is  purchased.* 

30.  Seoond  Hand  Chattels. — In  the  sale  of  second  hand  chattels 
there  is  ordinarily  no  implied  warranty  of  quality  or  condition,* 
and  so  in  the  sale  of  refuse  or  waste  from  manufactories  there  is 
no  implied  warranty  of  its  quality  or  fitness  for  a  particular  pur- 
pose.^ 

Y.)  403;  G.  c,  9  Am.  Dec.  234;  John-  be  discovered.  Rose  i'.  Beattie,  I  NotI 
ston  V.  Cope,  3  liar.  &  J.  (Md.)  Bg;  8.     &  M.  (S.  Car.)  538. 

'—.Dec.  423;  Kiniinel  ii.  Lichty,  4.  A  vendor  sold  rice  in  SoulhCaro- 
.  (Pa.)  j6j.  But  it  has  been  lina.  AAer  its  arrival  abroad  a  defect 
"krld  that  a  vendor  is  liable  for  Belling  was  discovered  that  might  have  been 
a  blind  horse  at  a  sound  price  without  detected  bj  examination  at  the  time  of 
disclosing  his  blindnese,  if  it  was  such  sale.  A  sound  price  nas  paid  for  the 
as  not  to  he  discovered  at  first  view,  rice.  Held,  that  there  was  no  implieil 
Hughes  V.  Robertson,  1  T.  B.  Mon.  warranty  of  quality.  Venderhorst  v. 
(Ky.)  115;  6.  c,  IS  Am.  Dec.  104.  McTaggarl,   1   Brev.   (S.  Car.)  ifnj;  s. 

This  and  other  like  decisions  rest  c,  t  Am.  Dec.  667  and  note, 
upon  the  principle  so  well  stated  by  A  vendee's  knowledge  of  all  the  sur- 
Lhibp  Justice  Redfield  thus  :  rounding  circumstances,  coupled  witli 
■■  There  is  no  positive  duty  on  the  ven-  opportunities  to  know  the  condition  of 
dor  to  disclose  secret  defects  in  Ihe  ar-  the  thing  he  purchases,  bind  him  under 
tide,  but  if  he  conceal  them  even  by  Ihe  maxim  raveal  emflar,  even  in 
silence,  when  he  knows  the  other  South  Carolina.  Wbitelield  v.  McLeoil, 
party  has  fallen  into  a  delusion,  in  re-  2  Bay  (S.  Car.)  3S0;  ».  c,  I  Am,  Dec. 
gard  to  ihem,  and  is  making  a  purchase  6jo  and  note.  And  see  Bevans  rr.  Far- 
which  he  would  not  otherwise  make,  rell,  18  La.  Ann.  23J. 
or  at  s  price  materially  beyond  what  he  B.  In  Georgia,  under  sections  J<W)y, 
otherwise  would,  in  consequence  of  2610.  of  Ihe  Georgia  Code,  which  re- 
such  delusion,  this  is  equivalent  to  a  late  to  express  and  implied  warranties, 
false  representation. or  the  use  of  art  to  the  rule  is  that  anvthing  sold  at  the 
disguise  the  defects  of  the  article. "  market  value  of  its  kind  is  presumed  lo 
Paddock  v,  Strowbridge,  29  Vt.  470.  be  warranted  to  be  a  merchantable  ar- 

1.  Beninger  v.  Corwin,  14  N.  J.  L.  tide  and  reasonably  suited  to  the  use 
iyj.  for  which  it  is  purchased.     Radditf  v. 

"a.  Barnard   v.  Vates,   1   Nott   &    M.     Gunby,  46  Ga.  464. 

(S.  Car.)  142;  Timrod  v.  Shooibred,  l  «.  2  Schouler's  P.  P.  (ind  ed.),  !,  366. 
Bay  (S.  Car.)  324;  s.  c,  i  Am.  Dec.  Thus,  where  a  second  hand  engine, 
620;  Whitetield  :'.  McLeod,  2  Bay  with,  defects  known  to  the  seller,  was 
(S.  Car.)  380;  B.  c,  I  Am.  Dec.  650;  examined  by  the  buyer  and  an  expert 
Crawford  v.  Wilson,  3  Mills  (S.  Car.)     chosen   by   liim   without   discovery   of 

C3;  Rose  V.  Beattie,  2  Nott  H  M.   (S.    the  defects,  it  was  keld  that  the  failure 

.ar.)  538;  1  Parsons  on  Con.  ("ith  ed.)  of  the  seller  to  disclose  the  defects  un- 
J84;  La.  Civil  Code.  arts.  i764,'254i.  der  the  circumstances  did  not  charge 
I.  The  doctrine  of  implied  war-  him  with  an  implied  warranty.  Cogtl 
ranty  from  the  soundness  of  the  price  i'.  Knisely,  Sij  111.  jjyS. 
relates  only  lo  secret  defects,  which  T.  The  rc!<idiuim  or  refuse  of  various 
cannot  by  ordinary  skill  and  diligence  kinds  of  manufuctorieK  is  more  or  less 
IT) 
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31.  Sain  Upon  Inipeetion. — In  sales  upon  inspection,  with  an 
opportunity  to  examine  the  goods  purchased,  there  is  no  implied 
warranty  of  quality  or  condition  in  the  absence  of  fraud.*  In  the 
sale  of  specific,  ascertained,  existing  chattels  there  is  no  implied 
warranty  of  quality;  but  where  the  chattels  are  not  ascertained  and 

are  insusceptible  of  examination,  the  rule  is  different,  and  implied 
warranties  frequently  arise* 

valuable  for  certain  purposes  and  Is  of'  neither  fraud  nor  express  warranty. 
ten  the  eubject  of  sale,  but  the  quality  Held,  that  there  was  no  implied  war- 
of  such  refuse  material  is  entirely  sub-  ranty,  and  an  action  on  the  case  could 
ordinate  to  the  process  which  is  the  not  be  maintained.  Shisler  -o.  Baxter, 
main  object  of  the  manufacturer;  and  lOQ  Pa.  St.  443;  s.  c,  58  Am.  Rep.  738. 
on  such  a  sale  there  U  no  Implied  war-  In  respect  to  the  merchantable  qualitj 
ranty  that  the  article  when  delivered  of  goods  sold  on  inspection  or  with  an 
sliould  be  of  a  merchantable  quality  as  opportunity  therefor,  the  rule  of  law 
a  manufactured  article.  Holden  -v.  seemB  to  be  that  the  seller  may  let  the 
Clancy,  58  Barb.  (N.  Y.)  500.  buyer  cheat  himself  ad  libitum,  but 
1.  The  rule  as  stated  In  the  text  must  must  not  actively  assist  him  In  doing  so. 
be  taken  subjecttothe  exceptions  which  In  the  absence  of  a  warranty  the  pur- 
arise  in  cases  where  a  manufacturer  chaser,  in  such  cases,  buys  on  his  own 
sells  goods  of  his  own  manufacture  to  a  reaponslbilily.  Armstrong  ».  Bufford, 
consumer.  This  question  will  t>e  fully  51  Ala.  410;  Biggs  11.  Perkins,  75  N. 
treated     in     a    later    paragranh.       As  Car.  397. 

applied  to  other  sales  upon  Inspection  A  seller  is  not  liable  on  an  Implied 

the  rule  in  the  text  Is  fully  sustained,  warranty  of  quality  where  an  article  has 

thus:   In  the  absence  of  express  war-  been    inspected    and    received   by  the 

ranty,  when  the  buyer  had  an  oppor-  buyer,  provided  it  be  in  specie  the  thing 

tunity  to  Inspect  and  the  seller  Is  guilty  as  which  it  has  been  sold.    Jennings  v. 

of  no  fraud,  and  is  not  the  manufacturer  Gratz,  3  Rawle  {Pa.)  168;  9.  c.,  13  Am. 

of  the  article  he  sells,  the  maxim  i:<ii'e<i/  Dec.  iii. 

cmftor  applies.  Llndley  v.  Hunt,  2J  There  Is  no  implied  warranty  that 
Fed.  Rep.  51  (1885);  Kohl  v.  Lindley,  meat  sold  to  a  dealer,  without  repre- 
39  III.  195;  e.  c,  S9  Am.  Dec.  394.  sentatlons  aa  to  the  quality,  is  sound- 
In  the  sale  of  baled  hemp  open  to  If  buyer  and  seller  have  equal  means  of 
Inspection  or  which  can  readily  be  knowledge  of  its  condition,  and  tt 
examined  there  is  no  implied  warranty  appears  sound,  and  the  buyer  makes 
that thelnteriorof thebalesconforms to  what  examination  he  deems  necessary 
the  exteHor.  Salisbury  v.  Stainer,  19  before  buying,  the  rule  caveat  emptor 
-   -.  .  -                 --    .        "                "es.      Rir " 

There  is  no  Implied  warranty  of  the  No    fraud    arises   upon   the  sale    of 

quality   of   hay    In    ricks,    which    the  unsound  personal  property,  where  the 

purchaser    examined,   as    much   as   he  unsoundness  was  of  a  nature  to  be  per- 

desired,  before  completing  the  contract,  celved  by  the  eye,  and  no  attempt  at  its 

Becker   v.   Brawner,   18    111.   App.   39  concealment  has  been  made.     Stewart 

(1886).  V.  Dugin,  4  Mo.  345;  6.  c,  18  Am.  Dec. 

In  the  sale  of  standing  trees  examined  348. 

by  the  purchaser  there   It  no  implied  3.   So  far  as  an  ascertained   specific 

warranty   of   the  quality   of    the   logs  chattel,  already    existing-,   and    tokicli 

which  the  trees  will  make.      Hege  v.  tie  buyer  has  inspected,  is  concerned, 

Newson,  96  Ind.  426.  the  rule  of  caveat  emptor  admits  of  no 

A      market      gardener      who      had  exception  by  im/ZiW  warranty  of  qual- 

purchased   certain    cabbage   seeds    the  ity.  Benj.  on  Sales  (Bennett's   ed.  188S), 

year  before  of  a  dealer,  inquired  for  the  §  645,  p.  584;   Parkinson  *.  Lee,  i  East 

■  ■          '  -   \   Chanter  I/.   Hopkins,  4  M.  &  W. 

.2    Schouler'a    P.P.   (2nd    ed.),    {4 

different  kind  from  those  sold  him  the  346,      347,     348;      2      Sutherland     on 

year  before  and  of  lltt)e  value.     The  Dam.   408;    Story    on    Sales,   \l)    369, 

two    kinds    of    seeds    were    not    dis-  372.  Bowman  u.  Clemmer,  go   Ind.   10. 

tingulshable  by  appearance.    There  was  On     the    aale    of    a    particular    steer 
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38.  Ezecated  and  Ezeoatory  Ctmtiracts  as  Affecting  Implied  Warranty 
of  Qnality. — In  executed  or  completed  contracts  for  the  sale 
of  specific  ascertained  goods  there  is  no  implied  warranty  of 
quality,  and  the  rule  is  caveat  emptor.^    Fraud  will  of  course  pre- 

there    IB  no    implied  warranty  of  his  of  iti 

character,     and     the     vendor    Is    not  he  w 

bound  to  disclose  It  unasked.   McCurdy  UishXy,Tj   Ind.   27. 

V.  McFarland,  lo  Mo.  377.  When     properly     sold    ie   not  pres- 

Where  one  selects  a  specific  article  ent  at  the  time  of  sale,  and  the  vendee 
the  law  does  not  imply  a  warranty  that  is  forced  to  rely  on  the  representatlonE 
it  will  answer  the  purposes  for  which  It  of  the  vendor  as  to  its  quality  and  con- 
is  bought.  So  held  In  reference  to  a  dition,  the  rule  that  there  is  no  implied 
fertillzeT  the  Ingredients  and  proper-  warranty  against  defects  in  property 
tiesofwhich  were  known  to  the  buyer,  open  to  observation  does  not  ^ply. 
Walter  T..  Pue,  57  Md.  155;  Rasin  v.  Hanks  f.  McKce,  3  Litt.  (Ky.)  IJ7; 
Conley,  58  Md.  59.  s.  c,  13  Am.    Dec,  265. 

If  a   purchaser  Inspects  for  himself  Where    lumber    is   sold  without  an 

the  specific  article  sold,  and  liiere  is  no  opportunity    for  examination    by    the 

express    warranty,   and    the    seller    is  vendee  there  is   an   implied   warranty 

guilty  of  no  fraucf,   and  is   not   himself  that  it    is   merchantable.      Merrlam  t/. 

the  manufacturer,  and   the    particular  Field,  39  Wis.  578. 

use  to  which  it  is  to  be  put  is  not  com-  On  a  sale   of  "choice   sugar   cured, 

municated  to  him  by  the  purchaser  at  canvassed   hams, "   wliere    the   vendee 

ihe  time  of  the  sale,  there  is  no  implied  had   no   opportunity    to    examine    the 

warranty  that  the  article  is  reasonably  hams  because   of  their   distance   from 

fit   for   the   purpose   Intended    by    the  him,   and    no    particular    hams    were 

buyer,  even  though  the  seller   supposes  selected  by  him,  it  was  held  that  there 

the  buyer  to  intend  it  for  such  purpose,  wan   an   implied    warranty    [condition 

Might   If.  Bacon,  126  Mass.  10.  precedent  ?]  that  the  hams  should  con- 

Unascerlainrd  ckeltcis:     In  the  case  form  to  the  description  and   be   of  the 

of  unascertained  chattclii,  not  suscepti-  quality  stated.     Forcheimer  v.  Stewart, 

hie  of  examination   at  the  time  of  sale,  65   Iowa   504;    s.  c.   54  Am.   Rep.  30. 

there  is  usually   an   implied    warranty  Where   tbere  is  no  opportunity  for 

of  quality  and  fitness  for  any  particu-  inspection,  there  is  an  implied  warran- 

lar   purpose   for   which   they   may    be  ty  ofquality.     But  the  inspection  must 

purchased   to   the    knowledge    of   the  not  only  be  inconvenient,  it  must  be 

vendor.     Benj.  on  Sales  (Bennett's    ed.  practically  Impossible,  or  the  failure  to 

1888.),  4645;   2   Schouler's   P.P.    (2nd  Inspect   will    not     protect.      Hyatt   v. 

ed.),   4H4S-3SOi   Newmark   on   Sales,  Boyle,  s  Gill  &  J.   (Md.)  uo;  s.  c,   25 

*4  33=-  333;     2   Sutherland    Dam.  407,  Am.    Dec.  276. 

40S;  Story  on  Sales,  4S  368,  371.  In  England,  the  nile  is  substantially 

Merchandise  not  seen,  and  sold  to  he  as  already   stated.     Jones  i>.  Just,   L. 

delivered  at  a  future  Aa.^,   is   impliedly  R.,  3  C^.  "■  '97;   37  L.  J.,  Q^  B,      And 

warranted  to  be  of  medium  quality   or  see,  for  the  substance  of  this  case,  Benj. 

goodness,  and  merchantable.      Howard  on  Sales  (Bennett's  ed.  18S8.),  %  655,  r.t 

r.  Hoey,  23  Wend.  (N.  Y.)  350;  s.  c,  sea. 

35  Am.  Dec.  57a.  The  English  rule  Implying  a  warran- 

Thcre  is   an   implied  engagement  in  ty  in  the  case   of  unascertained   goods 

the  contract  of  sale  of  articTes  to  arrive,  only  extends  to   the   condition   of  the 

and  which  at  the  time  of  sale  are   not  goods   when   they   leave    the  vendor's 

subject  to  Inspection,  that  they  shall  be  possession.     Benj   on   Sales  (Bennett's 

merchantable.     In  such  cases  the   rule  ed.   1888),   4  650;   Bull  t:  Robinson,  to 

of  the  civil  taw,  fiti'ca/ T>e»i^rVi>r,  should  Exch.3ia;24   L.J.   Ex.165, 

be  applied.     Newberry  i'.  Wall,  35   N.  And  does  not  ordinarily  cover  pack- 

Y.  Hup.  Ct.   106.  ages   or   vessels   containing  the    thine 

Personal   property   sold   at  a  public  sold.      Benj.   on   Sales    (Bennett's   ea. 

auction,  but  remote  from  the  place  of  l883),  ^97,  \  660. 

sale,    is    impliedly    warranted    of  the  1.  McClurg  r,  Keiley,  11   Iowa  508; 

quality  represented  by  the  seller  when  Beirne  v,  Dord,  5   N.  Y.  95;  s.  c,  55 

the  Udder  has  had   no  opportunity   to  Am.   Dec.    331,    and    note;    Hamilton 

Inspect  the  property,  and  was  unaware  r.    Ganyard,   34  Barb.     (N.   Y.)    104; 
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he  applic 

tract  is  still  incomplete  and  executory,  however,  there  is  generally 
an  implied  warranty  o[  quality,  or  a  condition  precedent  equiva- 
lent thereto,  which  will  justify  the  buyer  in  refusing  to  receive 
goods  which  in  kind,  quality  or  condition  are  not  in  accordance 
with  the  terms  of  the  contract ;  and  if  the  contract  is  silent  upon 
these  points  it  will  be  presumed,  in  an  executory  contract,  to  be 
completed  by  the  delivery  of  the  unascertained  chattels,  that  the 
chattels  were  to  be  of  a  fair  merchantable  quality  and  reasonably 
fitted  for  the  use  to  which  the  seller  may  have  had  notice  that 
they  were  to  be  put.* 

33.  Salu  by  Deaoription — Lsplied  Warranty  in. — Properly  speak- 
ing, a  sale  by  description  is  not  the  sale  of  a  specific  described 
article,  but  the  sale  of  a  certain  described  kind  or  species  of 
article,*  And  consequently,  if  the  goods  delivered  do  not  con- 
form to  the  description,  the  buyer  may  reject  them  as  not  in 
accordance  with  a  condition  precedent,*  This  class  of  conditions 
precedent    is   continually   treated    as    an   implied    warranty   of 

Reed  11.  Randall,  19  N.  Y.  358;  s.  c,  86 

Am.  Dec.  305   and   note;   Howard   :'. 

oMe,  secuon  0  ot  text.  Hoey,  33  Wend.  (N.  Y.)  350;  s.  c,  31; 

1.  See  nn^f,  section  12  of  text.      Also  Am.  Dec.  572    and  note;    Forcheimer 

note   to   Barnard   v.    Duncan,  90  Am.  %'.   Stewart,    65   Iowa    593;    $■    c.,    54 

Dec.  4J6.  Am.   Rep.  30;   Ketchum   i\   Wells,   11^ 

3.  One  who  agrees  to  sell  merchan-  Wis.  25;  Brantley  v.  Thomas,  23  Tex. 

disc  not  then  in  existence  thereby  war'  170;  s.  c,  73  Am.  Dec.  364  and  note; 

rants   that    it    shall     be     sound      and  Field  11.  Kinnear,  4  Kan.  476. 

merchantable  at  the  place  of  production  In   an   executory   contract    to   print 

contemplated    by   the   parties.     Black-  books,  the  law  implies  that  the  t>ooks 

wood  V.  Cutting  Packing  Co.  (Cal.J,  i3  are  to  be  printed  in  a  skiirul  and  work- 

Pac.   Rep.    248    (1888).     And   in   this  manlike  manner,  where  the  agreement 

case   future   crops   of  fruit   were   held  is  to  print  and  deliver  a  speciiied  num- 

merchandise,  under  Civil  Code  of  Cal,,  her  of  copies.  Gould  v.  Banks,  8  Wend. 

§  1768.  (N.  V.)  ^<iz\  B.  c,  24  Am.  Dec.  90. 

In  case  of  an  executory  contract  for  S.  2  Schouler's  P.  P.  (2nded.),  ^  351;, 

the    manufacture    of    articles     to    be  Benj.   on   Sales   (Bennett's   ed.   itSS). 

delivered   at    a    future    day,    there    is  ^  600;  Newmark  on  Sales,  J5  341,  343; 

alwavs   an  implied  warranty   that  the  Chanter  ir.  Hopkins,  4  M.  &   W.  399; 

articles  delivered  shall  answer  the  pur-  Opinion  of  Lord   Blackburn  in  Shand 

Cfor    which   they    were  designed,  -o.  Bowes,  2    App.  Cas.  455,  480;  note 

jdle  V.  Whitney,  13  Wis.  55;  s.  c,  to  Chandelor  v.  Lopus,  i  Smith's  Lead- 

99  Am.  Dec.  103,  and  note.        '  ing  Cases  (3  Am.  ed.),  3PJ,  •196;  Swett 

There   is    an    implied    warranty    of  i'.  Shumway,  [02  Mass.36s;  6.c.,3  Am, 

merchantability   in  an  executory  con-  Rep.  471. 

tract    to    deliver    com.       Babcock    i>.  4.     Newmark  00  Sales,  4  34J;  Benj. 

Trice,   18  III.  420;   s.   c,  68  Am.  Dec.  on   Sales  (Bennett's  ed.  1888),  *  588,  a, 

560  and  note.  P.  5^7.  S^S,  5  300;   3   Sutherland   Dam. 

Where  goods   not   in   existence   are  410,  411,  and  cases  cited  in  note   1;   1 

sold  the  buyer  may  reject  them  if  they  Smith's  Lea.  Cas.  (Sth  Am.  ed.).  p.  303, 

arenotofthe  quality  specified.     Pope  •196;  also,  same,  pp.  336,  327;  2  Schoul- 

V.  Allis,  115  U.  S.  363.  er's  P.  P.  (2nd  ed.).  4  352;  Pollock  on 

In  executory  contracts  for  the  sale  of  Con.  461;;  Jones  v.  George, 61  Tex.  345; 

personl  property,  the  law  implies  that  s.   c,   46   Am.   Rep.   2S0;   Wolcott   ;■ 

the  article,  when  furnished,  shall  be  of  Mounf     '  •'  >    ■■      -"-                     '  - 

merchantable    quality,  and    this  with-  Rep.  4 

out  express  words  between  the  parties.  -" 
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quality.*  And  when  so  treated  it  is  said  that,  on  a  sale  by- 
description  of  an  article  not  ascertained  and  which  there  ha.'i 
been  no  opportunity  to  inspect,  there  is  an  implied  warranty  that 
it  is  of  the  kind  and  quality  described,*  Perhaps  it  would  be 
correct  to  treat  a  failure  to  deliver  an  article  of  the  kind  or  species 
described  as  the  breach  of  a  condition  precedent,  and  a  failure  to 
deliver  an  article  of  the  quality  specified  and  described  as  the 
breach  of  an  implied  warranty;* 

34.  ^eoial  Implied  WaiT&nti«§  of  ftoalit;. — There  are  certain  im- 
plied warranties,  and  conditions  .precedent,  of  quality,  kind  or 
character  that  deserve  special  consideration,  apart  from  the  gen- 
eral principles  of  the  subject  as  heretofore  treated.  Some  of 
them  arise  only  in  certain  limited  classes  of  cases;  some  of  them 
depend  on  the  relationship  or  status  of  buyer  and  seller  towards 
each  other;  and  some  of  them  are  created  by  the  law  solely  as  a. 
measure  of  public  policy.     First,  then,  of  — 

36.  The  Implied  Warrant;  of  KerohaBtabilitr. — In  the  sale  of  chat- 
tels or  merchandise  of  a  particular  kind  or  species,  where  the 
specific  articles  have  not  been  ascertained  and  examined  by  the 
buyer,  but  where,  on  the  contrary,  he  trusts  to  the  seller  to  furnish 
him  with  merchandise  or  chattels  of  the  kind  agreed  upon,  the 
same  not  being  subject  to  inspection,  there  is  not  only  a  condi- 
tion precedent  that  the  things  delivered  shall  be  of  the  kind  or 
species  bargained  for,  but  also  an   implied   warranty  of  quality, 

on  Conditions  Prbcbdbnt.  Catchings   v.  Hacke,  15   Mo.  App.  51. 

1.  There  is  no  doubt  that  in  a  con-  S.  Phelps   v.   Qjiinn,   1    Bush   (Ky) 

tract  of  sale  words  of  description  are  375;  VanWyck  v,  Allen,  69  N.  Y.  61 ; 

held  to  constitute  a  warranty  that  the  a.  c,  15  Am.  Rep.  136;  Swett  f.  Shum- 

arttcles   sold  are    of   the   species    and  way,  102  Maas.   365;  s,  c-,  3   Am,  Rep. 

qualitysodescribed.     Hogins  i^.  Plyrap-  471;   Gardner    v.  Gray,  4  Camp.  144; 

ton,  II  Pick.  (Mass.)  97,  99;   Borrekins  Boorman  r.  Jenkins,  12  Wend.  (N.  Y.) 

V.  Bevan,  3   Rawle  (Pa.)   23:  s.  c,  23  566;  Hawkins   i'.   Pemberton,  51  N.  Y. 

Am.  Dec.  85;  Van  Wyck  u.   Allen,  69  loS;  a.  c,  10  Am.   Rep.   595;  White  v, 

N.  Y.  61;  s.  c,  25  Am.  Rep.  136.     And  Miller,  71  N.  Y.  118;  s.  c,  27  Am.  Rep, 

see   I   Smith's  Lea.  Cas.  (8  Am.  ed,),  13;  Jones  ti.  Just,  L.  R.,  3  Q^B,  197;  37 

pp.  336,  327.      Similar  language  is  used  L.  J.,  Q^B.  89;  2  Sutherland  Dam.  410, 

m  many  other  coses,  but  it  can  scarcely  41 1;  Newmark  on  Sales,  %(j  341,  342;  3 

be  considered  strictly  accurate,  as  the  Schouler's  P,  P.  (2nd  ed.),  §^  349,  350, 

following  authorities  will  show:    Pol-  351,  353. 

lock  on  Con.  465;  Benj.  on  Sales  (Ben-  S.  2  Schouler's  P.  P.  (2nd  ed.),  %  349, 

net's  ed.  1888),  4  600;  a  Schouler's  P.  P.  where  the  distinction  taken  in  the  text 

(2nd   ed.),  4^  349,  351;    Newmark   on  is  suggested.  Also  I'rf.,  ^  316;  Newmark 

Sales,  4i  341,  342;  Jones  v.  George.  61  on  Sales,  ^^  341,  342,  343. 

Tei,  34S;  s,  c,  48  Am.   Rep,  280;  Wol-  Two   recent  cases  will   illustrate  the 

cottw.  Mount,  36  N.J.  L.  366;  s.  c,  13  principle   that   a  failure  to  deliver  the 

Am.  Rep.  438;  Josling  v.  Klngsford,  13  kind  or  species  of  goods  sold  by  descrip- 

C.  B.  N.  S.  447;   Aiemar  v.  Cassella,  tion  is  a  breach  of  a  condition  precedent, 

L.  R.,  a  C.  P.  431,  677;  36  L.  J.,  C.  P.  rather   than   of   an   implied  warranty. 

124,  263.  and  this  is  none  the  less  true,  because 

In  some  cases  such  conditions  prece-  one,  if  not  both,  of  the  cases   confusc^i 

dent  created  by  a  description  of  goods  an   implied  warranty  with  a  condition 

--    -'             -   ■  1  kind    or   species    are  precedent.     Forcheimer  11.  Stewart,  65 

.,._.  .t ...    i._i.  ,..  \^^^  ■„,.  5.  c.,  jj  Am.  Rep.  30;  White 

V.  Miller,  71   N.  Y.   118;  s.  c,  27  Am. 

1;  Rep.  13.     And  see  Borrekins  r.  Bevan^ 
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namely,  that  they  shall  be  merchantable  goods  of  such  kind.* 

"  Under  such  circumstances  the  purchaser  has  a  right  to  expect 

a  salable  article  answering    the  description  in    the  contract."* 

4Raw1e  (Pa.)  ij;  s.c,  13  Am.  Dec.  8;;  judgment  of  the  party  with  whom   he 

erst  II.  Jones,3l  Gratt.  (Vft.)  jiSi  8.C.,  deaU,     If  goods  are  sent,   upon  order, 

34  Am.  Rtp.  773.  by  a  New  York  merchant  to  a  Texas 

On  the  other  hand,  a  late  case  cor-  merchant,  the  law  will  imply  a  warran- 
rcctty  holds  that  even  though  an  article  \y  that  the  goods  sent  are  such  as  were 
be  described  by  the  seller  to  the  tmyer,  ordered;  or  if  goods  are  sent  from  a 
or  shown  to  him  as  an  artJde  which  the  New  York  merchant  to  a  Texas  mer- 
buyer  hae  described  and  called  for,  yet  chant  without  a  special  order,  but  upon 
there  iB  no  condition  precedent  that  it  a  general  engagement  to  forward  goods 
is  such  article  if  both  parties  at  the  time  the  law  will  imply  a  warranty  that  all 
of  inspection  and  purchase  have  equal  goods  sent  are  valuable  and  merchant- 
means  and  opportunities  of  knowledge  able.  Brantlev  v.  Thomas,  23  Tex.  270; 
as  to  its  kind  and  species  and  deal  about  s.  c,  73  Am.  bee.  264. 
it  in  good  faith.  In  such  case  there  Is  A  contract  called  for  the  future 
no  breach  of  a  condition  precedent,  delivery  of  ice.  /fe/i/,  that  this  implied 
even  though  the  article  is  other  than  ice  of  a  fairly  merchantable  quality. 
that  it  was  supposed  to  be,  and  on  such  Warner  v.  Arctic  Ice  Co,,  74  Me. 
a  state  of  facts  no  implied  warranty  can  475. 

arise.  Shisler  v.  Baxter,  109  Pa.  St.  443;  Caveat  etnffor  does  not  apply  when 

*.  c,  58  Am,  Rep.  738,  goods  not  the  subject  of  inspection  are 

But  where  there  is  a  sale  by  descrip-  sold  to  arrive.     It  would  be  contrary  to 

tion,  and  such  description  relates  both  sound   morality   and   public   policy   to 

to  quality  and  kind  or  species,  and  there  apply  the  maxim  in  such  a  case.     On 

is  no  opportunity  or  ability  to  examine  the   contrary,  the  rule  in  such  a  case 

and  know  the  goods,  there  is  a  condition  should  be  caveat  venditor,  and  there  ts 
precedent  as  to  the  kind  or  speci 
an  implied  warranty  as  to   the  1 

White  !».  Miller,  71  N.  Y.  118;  s.c,  27  106. 

Am.  Rep.  13;  Best  tk  Flint,  58  Vt.  543;  A  merchant  selling  guano  or  "  super- 

s.  c,  56  Am.  Rep.  570;  Jones  v.  George,  phosphate"  to  a  farmer  as  a  fertilizer, 

56  Tex.  149;  s.  c,  41  Am.  Rep.  689;  Jones  impliedly  warrants  it  to  be  merchantable 

v.  George,  61   Tex.   34c;   s.  c,  4S  Am.  and  reasonably  euited  to  the  use  desig- 

Rcp.  280;  Brantley  v.  Thomas,  22  Tex.  natcd,      Gamraell     i'.   Gunby,   52    Ga. 

270;  B.  c,  73  Am.  Dec.  264.  504. 

1,  Benj.onSalesfBennett'sed.  1888),  When  wheat  or  corn  is  sold  for 
ijij  656-660,  and  note,  p.  626;  Newmark  future  delivery,  there  is  an  Implied  war- 
on  Sales,  4  333;  2  Schouler's  P.  P.  (2nd  ranty  that  it  shall  be  merchantable  when 
ed.)  ^i»3i;4-3S6;Storyon  Sales,54368,  delivered.  Fish  v.  Roseberry,  2J  III. 
371;  I  Smith's  Lea.  Cas.  (8th  Am.  ed,),  38S;  Babcock  v  Trice,  18  III.  420;  s.  c 
^  ••  --  ^-  -  -  '8  Am.  Dec.  560;  S.  P.  Doane  i:.  Dun- 
nm.e^  111,  S16. 

,  __,       ..    .-,-,-,           ,,,j.  3.   Lord  Ellekborough  thus  puts 

39  Wis.  578.  the  rule  in  a  case  relating  to  the  sate  of 

In  an  executory  contract  for  the  sale  twelve  bags  of  "  waste  silk:"    "  Under 

of  personal   property,  the   law  implies  such  circumstances  the  purchaser  has  a 

that  the  article  when  furnished  shall  be  right     to    expect    a     salable     article, 

of  merchantable  quality.    Reed  i'.  Ran-  answering  the  description  in   the   con- 

dall,2oN.  Y.  358;  s.  c,  86  Am.   Dec.  tract.   Withoutany particularwarranty, 

305;  Howard  v.   Hoey,  33  Wend.   (N.  this  is  an  implied'  term  in  every  such 

Y.)  350;  s.  c,  35  Am.  Dec.  572.  contract.    Wherethereisnoopportunlty 

The  rule  of  caveat  emptor  is  founded  to  inspect  the  commodity,  the  maxim  of 
in  the  idea  that  the  purchaserseeswhal  cfl7'i™/fi»i//or  does  not  apply.  He  can- 
he  buys  and  exercises  his  own  judg-  not.  without  a  warranty,  insist  that  it 
ment,  and  the  strong  tendency  of  the  shall  be  of  any  particular  quality  or 
modern  decisions  is  to  imply  a  warranty  fineness;  but  the  intention  of  both 
of  quality  in  all  cases  where  the  pur-  parties  must  be  taken  to  be  that  it  shall 
chaser  has  no  ojiportunity  to  exercise  be  salable  in  the  market  under  the 
his  own  judgment,  but  relies  on  the  denomination  mentioned  in  the  contract 
140 
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And  while,  in  the  absence  of  an  express  warranty,  it  seems  that 
the  vendee  cannot  insist  that  the  goods  shall  be  of  any  particular 
quality  or  fineness,  so  long  as  they  are  fairly  merchantable  as 
goods  of  the  described  kind,*  yet  if  they  are  purchased  and  sold 
as  fitted  for  a  particular  use  or  salable  in  a  particular  market, 
there  is  an  implied  warranty  that  they  shall  be  fit  for  such  use  or 
of  the  quality  merchantable  in  such  market.'  But  it  is  otherwise 
where  trie  buyer  clearly  shows  that  he  does  not  intend  to  rely 
upon  the  seller's  judgment  to  furnish  him  a  merchantable  article 
of  the  kind  ordered.  Thus,  if  he  specifies  the  article  that  he  is  to 
have  and  fixes  its  character  and  quality,  and  the  seller  delivers 
him  an  article  fairly  conforming  to  the  order,  there  is  no  implied 
warranty  of  merchantability,  or  fitness  for  a  particular  use,  or  for 
a  certain  market  for  which  the  buyer  may  design  it."  In  such 
case  the  buyer,  having  received  the  specific  thing  ordered  by  him, 
must  take  the  risk  of  its  quality  and  merchantability.*  So, 
where  the  thing  purchased,  although  not  susceptible  of  examina- 
tion at  the  time,  is  yet  specific,  as'  a  cai^o  of  corn  on  a  certain 
vessel,  it  has  been  held  that  there  was  no  implied  warranty  of 

between  them."     Gardiner  v.  Gm/,  4  salable  article,  but  nothing  more,  and 

Camp.  144.    And  see  Jones  v.  Juat,  L.  he  cannot  insist  that  H  shJl  be  of  anj- 

R.,  3  Q-B.  197;  Brown  v.  Edgington,  1  particular  qualitj  or  finencBB.     Ryan  r. 

M.  &  G.  379;  Warren  Glass  Works   V.  Ulmer,   loS   Pa.    St.   331;  s.  C,  56   Am. 

KevBtone  Coat  Co.,  65  Md.  547;  Reed  Rep.  jio;  t  Wharton  Con.,  %  323. 

V.  Randall.  39  N.  Y.  358;  b.  c.  86  Am.  3.  3  Schouler's  P.  P.  [2nd  ed.),  k  354; 

Dec.  305;  Kohl  t.  Llndley,  39  111.  195;  Newmarit   on    Sales,   %   313;   Story  on 

t,  c,  89  Am.  Dec.  394.  Sales,   4   371;   Brown   r.  Edgington.  3 

But  in  a  recent  Pennsylvania  case  it  M.  &  G.  371;  Keates  v.  Cadogan,  i~  '"' 


9  ktld  that  a  contract  to  sell  "  fully  B.  591,  per  Maule,  J.*  Benj.  on  Sales 
cured  sweet  pickled  Bhaulders"  of  pork,  (Bennett'a  ed.  1888),  %  645;  Tones  v. 
doe»  not  imply  a   warranty  of  quality,     Just,    L.    R.,    3     Q^  B.    197;    Mar 


Just,  L.  R.,  3  CL  B.  197;  Slann  -a. 
EverBton,  31  Ind.  355;  Leopold  v.  Van 
Kirk,  J7   Wis.  157;  Pease  v.  Sabin,  3S 


1  though  the  buyer  had  no  oppor- 
tunity to  examine  the  shoulders.     It  Is 

>  compliance  with  the  contract  if  the  Vt.  43a;  Pacific  Iron   Works  v.  iiew- 

sboulders    are    salable,  and    it   is    not  hall,  14  Conn.  67;  Brown  v.  Murphee, 

necessary  that  they  should  be  sweet  and  31   Nfiss.  91 ;  Rodgers  v.  Niles,  1 1  Ohio 

sound.    Two  judges  dissent.      Ryan  v.  St.  48;  a.  c,  78  Am.  Dec.  290;  Kello^ 

"   "      ^-                         ■*    ■  Bridge    Co,   V.   Hamilton,    no    U.   s! 

.,15  Am.  Dec.  8.   Story  on  Sales,  ^  372;  2  Schouler's 

370.  P.  P.  (and   ed.),  %   356;  Newmark   on 

Comfart  with  these  cases  a  late  Iowa  Sales.  &  333;  Benj.  on  Sales  (Bennett's 

case  where  It  was  held  that  a  contract  ed.  i^],  %  661 ;  Jones  -u.  Bright,  5  Bing. 

to  deliver  "eioiee  sugar-cured  canvased  533;  Chanter  v.  Hopkins,  4  M.  &   W, 

hams"   implied    a    warranty   that    the  399;  Ollivant  v.   Baytey,  5  CL,  B.  iSS; 

goods  should  fully  conform  to  the  con-  Brown  v.  Edgington,  2   M.  &  G,  379; 

tract  in  qualitj-,  as  the  buyer  had   no  Hyatt  -v.  Boyle,  5  Gill  &  J,  (Md,J  110; 

opportunity  of  inspection.     Forcheimer  s.  c.  3;  Am.  Dec.  376;  Rasln  i'.  Conley, 

V.  Stewart,  65  Iowa  594;  s.  c,  54  Am.  58   Md.  65;  Port  Carbon   Iron  Co.  1: 

Rep.  30.   And  see  note  to  Chandelor  v.  Groves, 58  Pa.  St,  149;  Mason  n.  Chap- 

Lopus,  1   Smith's  L*a.  Caa.  (8th   Am.  "'           '.....-.              ..,      . 
ed.),  pp.  233,  233. 

1.   Under  the  EngUsh   decisions,  as  v.  Tisdale,  48  Vt.  S3. 

they  now  stand.where  the  vendee  has  had  4.  Jones  v.  Just,  L.  R,,  1  QiB.  197; 

no  opportunity  of  inspecting  the  com-  37    L.  J..  Q^  B,   89;  Stated,  Benj.   on 

modity,  he   has   a   right   to   require   a  Sales     (Bennett's    ed.    188S),     4    657; 
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merchantability.*  And  it  has  been  held  that  where  there  is  an 
express  warranty  of  another  quahty  no  warranty  of  merchanta- 
biHty  can  be  impUed.*  This  latter  doctrine  is,  however,  the  sub- 
ject of  serious  question,'  And  an  express  warranty  by  a  manu- 
facturer of  certain  qualities  in  his  product  will  not  exclude  an 
implied  warranty  of  merchantability  if  silent  upon  that  subject.* 
An  implied  warranty  of  merchantability  is  limited  in  time  to  the 
period  at  which  the  thing  sold  is  actually  or  constructively  deliv- 
ered to  the  buyer,^  But  the  seller  may  be  liable  for  a  deteriora- 
tion in  the  value  or  merchantability  of  the  thing  during  its  car- 
riage to  the  buyer,  even  by  the  agent  of  the  latter,  if  such, 
deterioration  results  from  defects  in  the  manner  in  which  the 
thing  was  packed  and  shipped  by  the  seller.®  In  sales  by  sample 
there  is  usually  no  implied  warranty  of  merchantability;'  but 
there  are  cases  where  the  facts  and  circumstances  of  the  sale 
imply  such  a  warranty,*  And  in  Pennsylvania  the  anomalous  rule 
prevails  that  on  a  sale  by  sample  there  is  no  implied  warranty 
that  the  bulk  of  the  thing  sold  shall  equal  the  sample  in 
quality  or  merchantability,  but  only  a  guaranty  that  the  article  to 
be  delivered  shall  follow  its  kind  and  be  simply  merchantable  as 
goods  of  such  kind.*  Mere  receipt  of  the  goods,  even  where  the 
■defect  is  patent  and  the  unmerchantabiiity  subject  to  discovery 
upon  examination,  is  not  necessarily  a  waiver  of  the  implied  war- 
ranty of   merchantability.'®     But   there  must   be    notice  to  the 

Chanter  i>.  Hopkins,  4  M.   &   W.  399:  Bull  v.  Robinson,  10  Exch.  ^43;  14  L. 

Ollivant  v.  Bayky,  sQ^^.  288.  J.  Exch.  165;  Lcgat  i'.  Sand's  Ale  etc. 

The  vendee  gave  the  vendors,  manu-  Co.,  60  111.  158;   Mann  1:  Everston,  y, 

facturers  of  safes,  a  written  order  for  a  Ind.  355;  Gower  v.   Van   Dedalzen,  3 

"No.   4   safe  with   combination  lock,"  Bing.  fN.  C.)  7'7- 

and  the  vendors  sent  a.  safe  answerable  6.  I  Schouler'a  P.  P.  {laA  ed.),  435^1 
to  the  order.  //eW,  that  there  was  no  Jones  i/.  Just,  L.  R.,  3  Q^B.  197. 
implied  warranty  as  to  the  merits  or  T.  Benj.  on  Sales  [Bennett'sed.  1888). 
usableness  of  the  lock,  but  only  that  it  $  667;.  Story  on  Sales,  \  376;  Parkin- 
should  be  such  as  the  order  called  for.  son  V.  Lee,  i  East  314;  Gachet  v, 
Tflton  Safe  Co.  v.  Tisdale,  48  Vt.  83.  Warren,  72  Ala.  »88.  But  see  Randall 
This  case  correctly  states  the  rule,  but  v.  Newson,  3  Q^B.  D.  103. 
perhaps  it  goes  too  far  in  applying  it  to  B.  Beni.  on  Sales  (Bennett's  ed. 
such  a  state  of  facts.  1888),  4  667;  Moody  v.  Gregson,  L.  R.. 

1,  Owens  V.  Dunbar,  u  Irish   L.   R.  4  Exch.  49;  Newmark  on  Sales.  }  336; 

104   (184S).     And  see  Gossler  v.  Eagle  Nichols  v.  Godts,  lo  Exch.  191  \  Josling 

Sugar  Refinery,  103  Mass.  331;  Whit-  v,    Klngsford,    13   C,   B.   447;  note   to 

ney  V,  Broadman,  1)3  Mass.  341,  146.  Bradford   v.   Manly,  7   Am.  Dec.   118, 

3.  Rowe  V.  Farren,  8  Irish  C.  L.  R.,  129;  note  to  Reynolds   i'.   Palmer,  31 

46,  1853.  Fed.  Rep.  454;   Heilbutt  i'.  Hickson,  L. 

».  SeeCiew  v.   McPherson,  i  Bo«w.  R.,7C.  P.  438;  Remarks  of  Grove,  J., 

(N.   Y.   Sup.)   480;  Newberry  11.  Wall,  on  the  state  of  the  sample,  in  Smith  1: 

3  Jones   &  Sp.   (N.  Y.)   106;  Fitch  v.  Barker,  40  L.  T.,  N.  S.  J63. 

Ardribald,  39  N.J.  L.  160;  Merrlam  v.  •.  Newmark  on   Sales,  4  336;  Boyd 

Field,  24  Wis.  640;   Wilcox  r.   Owens,  -o.  Wilson,  83  Pa.  St.  319;  s.  c,  24  Am. 

4>4  Ga.  601.  Rep.  176;  3  Schouler's  P.  P.  (and  ed.), 

\.  Wilcox    11.    Owen,    64    Ga.    601.  4  360,  note  3.     But  see  West  Republic 

And   see   Merriam   v.   Field,   34  Wis.  Co.  ».  Jones,  108  Pa.  St.  ej. 

640.  10.  Babcock  o.  Trice,  iS  III.  430;  g.  c, 

B.  I  Schouler's  P.  P.  (ind  ed.),  (355;  fiS  Am.  Dec.  560;  Xorchoutic    i'.  Com- 
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vendor,  within  a  reasonable  time,  under  the  circumstances,  that 
the  vendee  does  not  accept  the  goods  as  filling  the  contract,  or  a 
waiver  of  the  warranty  will  be  presumed.' 

38.  EitiWH  for  FutiDDl&r  PnriMw — Implied  Wamut;  o£ — In  con- 
sidering implied  warranties  of  the  fitness  for  particular  purposes 
or  uses  of  things  sold,  a  distinction  has  been  taken  between  cases 
wherein  the  vendor  is  the  manufacturer  of  the  thing  sold  and 
those  wherein  he  is  a  mere  middleman  or  dealer  *  Thus,  in  an 
executory  contract  for  the  manufacture  of  articles  to  be  delivered 
at  a  future  day,  there  is  always,  in  the  absence  of  any  other 
agreement  between  the  parties,  an  implied  warranty  or  condition 
that  the  manufactured  article  shall  answer  the  purpose  for  which 
it  was  designed  by  the  manufacturer,  pursuant  to  the  orders  of  the 
vendee.'     This  rule  is  also  generally  applicable,  even  where  the 

stock,  41  Wis.  6j6.  And  see  anle,  section  and  the  seller  ie  guiltj'  of  no  fraud,  and 

9.  Waiver  of  Implied  Warranty,  is^not   the  manufacturer  of  the  article 

1.  Morehouse  i'.  Comgtock,  43  Wis.  he    sella,    the    maiim    caveat   emttor 

626;  and  see  preceding  note.  applies.     Lindley    n.    Hunt,    33     Fed. 

S.  Note  to    Emerson  ti.  Brigham,  6  Rep.  52. 

Am.  Dec.  114,  115;   i  Parsons  on  Con.  Where   the   contract  of  sale  is  exe- 

(i^thed.)  536;  Beiij.  on  Sales  (Bennett's  cuted,  it  seems  that  a  vendor  who  did 

eil.  188S),  pp.  G26,  627,  note;  2  Schou-  not   manufacture   the   thing    sold,  and 

ler's  P.  P.  (jnd  ed.),  4  365;  Dounce  X'.  was  guilty  of  no  fraud,  is  not  chaive- 

Dow,   6  Thomp.   &   C.   {N.  Y.)  653;  able  on  an  implied  warranty  of  tlie  fit- 

R.  c,  on  appeal,  affirmed,  64  N.  Y.  411;  nese  of  the   thing  for  a  particular  pur- 

Bfddle  on  Chattel  Warranties,  (jfj   183,  pose,  even  though  he  knew  it  was  pur- 

185.     "Ttie   plaintiff   is   not   a   manu~  chased  for  such  purpose.     Bartletl   i<. 

facturer,    and,    therefore,    no    implied  Hoppock,  34  N.   Y.  118;  s.  c.,  88  Am. 

warranty  of  a  manufacturer  exists   In  Dec.  428;  Deming  v.  Foster,  42  N.  H. 

the  case.    The  sale  was  between  mer-  165;    Mason    v.    Chappell,    15    Gratt. 

thants  who   are   bound   by   the    legal  (Va.)  571;  Dickson  T.Jordon,  11  Ir«l. 

sages   of   merchants."     Dickinson   v.  (N.  Car.)  166;  s.  c.,  53  Am.  Dec.  403; 

'--•,  7  Allen  (Mass.)  39.  31.  Kohl   r.   Lindley.  39  III.   195;  s.  c,  &» 

II   the   preceding  questions   which  Am.   Dec.  394;    Humphreys   v.   Com- 

-we   have   noticed,   and   the   exceptions  line,  8   Blacltf.   (Ind.)   516;    Rocchi  r. 

"'        ■                   ■  I   be   based   upon   the  Schwabacher,  33  La.  Ann.  1364. 


Gav, 

Ai 


theory  that  a  warranty  of  fltness  of  an  Where    the    contract    !s   executory, 

article  for   a   specific   purpose   may  be  however,  the   distinction   between  the 

implied    from   the   knowledge   on   the  liability  of  a  manufacturer  and  a  mere 

part  of  the  seller  that  the  article  is  in-  dealer  is  not  recc^nized  by  the  later  and 

tended  for  such  specific  purpose.     This  better  casee,  and  either  may  be  charged, 

is  a  doctrine  of  tne  civil  law  which  haN  on  an  implied  warranty,  for  a  failure  to 

been  attempted,  but  unsuccessfully,  to  deliver  a  thing  fit  for  a  specific  purpose 

be   made  a  pari  of  our  common  law.  for  which  it  was  ordered  of  the  vendor. 

The  authorities  we  have  already  cited  Biddle     Chattel    Warranties,    (     167; 

■clearly  hold  that  where  the  vendor  of  Randall  v.  Newson,  L.  R.,  2  Qj,  B.  102; 

the  article  is  not  the  manufacturer  of  s.  c.  (in  substance),  24  Am.   Rep.  (note 

the  article  sold,  and  in  cases  where  the  to  Bragg   i>.   Morrill),  p.   106,  ei  sea.; 

vendee.as  in  this  case, hasequal  knowl-  note  to  Chandelor  v.  Lopus,  i  Smith's 

Jge  and  equal  opportunities  of  knowl-  Lea.  Cas.  (8th  Am.  ed),  312,  313,  314, 


edge  of  the  character  or  quality  of  the  315,  332,  333,  334;  2  Sutherland  1 
article  sold,  with  the  vendor,  the  vendor  Dam.  409.  410  and  notes;  Story  < 
i"  only  liable  upon  an  express  warranty.     Sales,  \  371 ;  Newmarlt  on  Sales,  (  346; 


Bartlett   v.   Hoppock,   34   N.   Y.    118;     Ben j.  on  Sales  (Bennett's  ed.   1888),  jj 
s.  c,  88  Am.  Dec.  428.     In  the  absence     661,  66ia;  note  to  Bragg  v.  Morrill,  24 
of    an    express    warranty    when     the     Am.  Rep.  104,  et  seq. 
liuyer  has   an   opportunity  to   inspect,         3.   Storv  on   Sales,  4  371;  3  Schou- 
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contract  is  executed,  the  principle  being  that  in  sales  bjt  a  manu- 
facturer of  his  product  he  impliedly  warrants  it  fit  for  the  use  for 
which  it  was  intended,  knowledge  of  such  intended  use  having 
been  given  him.*  And  where  a  manufacturer  contracts  to  seU 
to  a  dealer  or  middleman  who  buys,  as  the  manufacturer  knows, 
to  sell  again,  there  is  an  implied  warranty  on  the  part  of  the 
manufacturer  that  the  thing  to  be  made  shall  be  reasonably  6t 
for  the  purpose  for  which  it  is  made  and  for  which   the  dealer 

ler'B  P.  P.,  %  354  \  Biddlc  on  Chat  But  the  implied  warrantv  will  not 
War.,  %  167;  Ncwmark  on  Sales,  4  346;  go  beyond  the  thing  warranted, and  the 
Pomeroj'a  Smith's  Mer.  Law,  (j  603;  purpose  to  which  It  is  applicable,  and 
~      '  ~  -         —  -.      jjjj.   „[,j(.)j  j(   jg   designed.       Robinaon 

Machine   Worlts  v.  Chandler,  j5  Ind, 
57S,  579.  s8o. 

Where  a  manufacturer  undertakes  to 
supply  goods  manufactured  by  ttlmself 
to  be  used  for  a  particular  purpose,  and 
the  vendee  has  not  had  the  opportunity 
to  inspect  the  goods  and  trusts,  as  he 
lecesaarily  must  do,  in  such  i 


I   Sates    (Bennett's 

Jones  t<.  Bright,  s  Bing.  S33; 
V.  Edgington,  I  M.  &  G.  1791  Randa)l 
V.  Newsoo,  3   Q^B.  Div.  102;  Jones  w. 
ju8t,L.R,3   CLB.    197;  37  L.  J.,   Q^ 
B.  89. 

Where    goods   are   ordered    from   a 
manufacturer  for  a  particular  purpose, 

there  is  an  Implied  warranty  that  thev  the  judgment  and  skill  of  the  i 
shall  be  fit  for  the- purpose  for  which  facturer,  It  Is  an  Implied  term  in  the 
they  are  ordered  \  but  he  is  only  re-  contract  of  sale  that  he  shall  fur- 
quired  to  furnish  goods  of  the  kind  and  nish  a  merchantable  article,  reasonably- 
quality  usually  manufactured  and  used,  lit  for  the  purpose  for  which  It  was  in- 
and  such  as  are  reasonably  fit  and  tended.  Curtis  &  Co.  Mfg-  Co.  v. 
proper  for  the  purpose.  Harris  tj.  Williams,  4S  Ark.  315;  Woodle  -v. 
White.  51  Vt.  480;  8.  c,  31  Am.  Rep.  Whitney,  33  Wis.  55;  b.  c,  99  Am. 
Dec.  102. 
y  the  Upon  the  sale  of  an  article  by  the 
war-  manufacturer  there  is  an  implied  war- 
ranty that  It  will  answer  the  purpose 
for  which  it  was  made.  Brown  o. 
IBS.  91;  Beers  v.  Wil 
Overton  *.  Phelan,  : 
Head  (Tenn.j'44S;  Walton  v.  Cody,  1 
Wis.  420;  Fisk  1:  Tank,  12  Wis.  176; 
s.  c,  78  Am.   Dec.  737;  Field  v.   Kin- 


•^^ 


:  leaking.  Poland  v.  Miller,  95  Ind. 
307;  8.  c,  48  Am.  Rep.  730. 

An  agreement  to  manufacture  end 
furnish  steam  boilers  of  specified  di- 
mensions does  not  charge  Che  manu- 
facturers with  any  warranty  that  the 
dimensions  of  the  boilers  shall  be  suffi- 
cient to  enable  them  to  do  the  work  of 
the  vendees,  but  In  such  case  the  manu- 

factiu'ers  "  mutt  be  regarded  as  havlnr  factured  article  made  to  order 
agreed  to  procure  such  materials,  and  particular  purpose  there  Is  an  implied 
apply  such  workmanship  as  would  warranty  of  the  fitness  of  such  article 
furnish  to  the  plaintiSa  steam  boilers  for  such  purpose.  Correio  «.'.  Lynch, 
free  from  all  such  defects,  latent  or  6j  Cal.  273;  Moult  v.  Baldwin,  67  Cal. 
otherwise,  as  would  render  them  unfit    610. 

for  tl>e  ordinary  uses  contemplated  by  1.  It  is  immaterial  whether  the 
the  contract."  Rodgers  v.  Niles,  1 1  manufacture  of  the  article  precedes  or 
Ohio  St.  48,  56;  s.  c.,  78  Am.  Dec.  296.     follows  the  sale,  provided  the  vendor  is 

When    a    manufacturer    undertakes    the  manufacturer.      Bragg  v.   Morrill, 
with  a  purchaser  to  manufacture  an  ar- 
ticle at  a  fair  price,  for  a  special  pur- 
pose, there  is  an  implied  warranty  that 


/t.   4t;    B.  c.,    24   Am.   Rep. 
Is  V.  Otmstead,  34  Vt.  u^; 


the  articleis  reasonably  fit  for  the  pur- 
pose designed.  Robinson  Machine 
Works  v.  Chandler,  56  Ind.  575,  579; 
McClamrock  v.  Flint,  101  Ind.  278; 
Street   v.  Chapman,  29  Ind.  143. 


1.  Dec.  150;  Pease  v.  Sabm,  38  Vt. 
43i.  Thus,  in  Randall  f.  Newson, 
2  QiB.  D.  102  C.  A.,  the  defendant,  a 
carriage  builder,  supplied  a  pole  for  the 
plaintiff's  carrit^e,  which  broke  when 
the  plaintiff  was  driving,  In  consequence 
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intends  to  sell  it,*  But  a  manufacturer  does  not  impliedly  war- 
rant the  fitness  of  an  article  which  he  makes  in  accordance  with 
the  directions,  plans  and  specifications  of  the  vendee,  and  for 
which  the  manufacturer  is  in  no  way  responsible,  except  that  he 
is  required  to  conform  to  the  requirements  of  the  vendee,  which 

of  which  his  horses  were  injured.    The  ton  v.  Davis,  8  Blackf  (Ind.)  317;  s.  c 

jurv  found  that  the  pole  was  not  reason-  44  Am.  Dec.  760. 

abfy  fit  and  proper  for  the  carriage,  at  Where  one  sells  an  article  of  his  own 

the  some  time  absolving  the  defendant  manufacture  which   has  a   defect  pro- 

from  any  negligence,  but  acting  under  duced    by   the   manufacturing  process 

a    misapprehension,   thej'  assessed  the  itself,  the  seller  must  be  presumed   to 

damages  at  the  value  of  the  pole  only,  have  had  knowledge  of  such  defect,  and 

"              '     "             ■    hat  the  must   be   holden,   therefore,   upon   the 

most  obvious  principles  of  equity  and 
justice — unless  he  Informs  the  purchaser 
of  the  defect — to  indemnity  him  against 

immaterial  that  the  fracture  was  caused  it.     Hoe  u.  Sanlxjm,  Ji   N.  Y.  5«;  s. 

by  a  latent  defect   in   the   wood   which  c,   78   Am.   Dec.   163;    S.   P.   Ke"llogg 

he   could  not,   by  the   exercise   of  any  Bridge  Co.  v.  Hamilton,  110  U.  S,  168. 

reasonable  care  or  skill,  havediscovered.  And  in  support  of  the  general  rule  laid 

The  case  was,  therefore,  sent  to  lie  re-  down  in  the  teit,  see:    Gerst  v.  Jones, 

tried,  in  order  that  a  jury  might   deter-  %i  Gratt.  (Va,)  5:8;  s.  c,,  34  Am.    Rep. 

mine  whether   the   damage    caused   to  773;    Dearborn    ti.    Downing,   77   Me. 

the  horses  was  tlie  natural  consequences  457;    Might   v.  Bacon,    126   Mass.    10; 

of  the  fracture;  in  which  event  the  de-  Jones  r.  Just,  L.  R.,  3  CLB.  197;  Jones 

fendant  would  be  liable   for  such  dam-  i'.  Bright,  c  Bing.  533;  Getty  v.   Roun- 

age.     Randall  v.  Newson,  1  Q,.  B.   D.  tree,   2    Pin.    (Wis.)    379;     3    Chand. 

102.                               .  (Wis.)   28;    s  c,  .<;4    Am.  Dec-    138; 

So,  one   who   manufactures   articles  Shatto  -p.  Abernethy,   35   Minn.   538; 

for  the  use  of  another,  to  be  applied  to  Ulrich  v.  Stohrer,  \%  Phila.  (Pa.)  "199; 

a    particular  purpose,   warrants    their  Ben},  on   Sales  (Bennett's  ed.  1888),  4 

adaptability  to  that  purpose,  and  In  the  661,  et  srq.;   also  Am.  note,  p,  616,  cl 

defence   or  an   action  for  the  price  of  seq.;  Newmark  on  Sales,   tji)  346,  347, 

such   articles,    the    purchaser    is    not  349,  350;  Biddle  on  Chat.  War.,  fj   167, 

stopped  from  setting  up  a  breach  of  tlie  rl  seq.;  Story  on  Sales,  ^  371,  374.375. 

'y  because  the  goods  have   been  1.  The  present  suit   was  brought  I 


warranty  b 


"§/e 


1  and  partially  paid  for  in  ig-  recover  llie  agreed  price  of  two  pianos, 

:eof  their  unfitness.     Thomas  v.  sold  and  delivered  m  Pennsylvania  in 

on,  80  N.  Car.  4.  1877.     The  plaintiff  proved  the  sale  and 

e  consider  the  law  10  be  settled,  delivery  and  the  agreed  price,  and  then 

that   if   a  manufacturer  of  an    article  closed.     The  8-"°-     -'      - — 


hells  it  at  a  fair  market  price,  knowing  factured  by  the  plaintilf,  and  were  sold 

the  purchaser  designs  to  apply  it  to  a  par-  to  the  defendant  with  a  knowledge  on  the 

ticular  purpose,  he  impliedly  warrants  part  of  the  plaintiff,  thai  defendant  was 

it  to  t>e  fit  for  that  purpose,  and   that  a  dealer  in  pianos  and  was  purchasing 

if,  owing  to  some  deftct  In  the  article  to  resell  or  let  to  rent.     As  their  name 

not  visible  to  the  purchaser,  it  is  unfit  imports,  they  were   manufactured  and 

for  the  purpose  for  which  it  was  sold  sold  as  musical  instruments.     When  a 

and  bought   the  seller  is  liable  on  his  manufacturer  contracts  to  sell  an  arti. 

implied    warranty If  tlie  cle  of  his  own  make  or  manufacture, 

defendant  was  the  manufacturer  of  the  and  there  is  no  express  agreement  as  lo 
boat  in  question,  and  sold  it  to  the  warranty,  the  law  Implies  a  warranty 
plaintiff  at  a  fair  price,  for  the  purpose  on  the  part  of  the  seller  that  it  shall  be 
of  transporting  freight  on  White  river  reasonably  filfor  the  purpose  to  which  it 
and  the  other  rivers  to  a  market,  he  Is  (o  be  applied.  Benj.  on  Sales  (jrd 
impliedly  warranted  it  to  be  fit  and  Am.  ed.),  ^  657;  2  Ross.  Lead.  Cases, 
suitable  for  that  purpose,  at  least  against  m.  p.  358;  Jones  i/.  Bright,  3  M.  &  P. 
all  defects  not  open  and  visible  to  the  155;  Pacific  Guano  Co.  v.  Mullen,  66 
plaintiff  on  inspection;  and  the  jury  Ala.  582.  This  Implies  that  the  mate- 
should  have  been  so  instructed."  Bren-  rial  and  workmanship  shall  be  good  and 
10  C.  of  L.— 10                           145 
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done,  the  risk  of  fitness  rests  on  the  vendee.*  But  where  a 
manufacturer  sells  his  product  to  another  manufacturer,  who  buys 
it  to  use  in  another  manufactured  product,  of  which  it  is  a  raw 
material,  there  is  an  implied  warranty  of  its  reasonable  fitness  as 
such  raw.  material.*     And  a  manufacturer  of  an  article  delivered 

that  tJie  instrument  ehall  be  reasonably  of  fron  to  be  used.  Htld,  that  plaintiff 

adopted  to  the  uses  for  which  it  is  made  was  not  liable  as  upon  an  Implied  war- 

and  sold.     If  by  reason  of  deficient  ma-  ranty  of  the  sufRciencv  of  the  material 

(erial,  workmanship  or  structure,  !t  fall  (tesigiiated  by  defendant,  there  being  no 

below  this  standard  there  is  a  breach  of  proof  that  he  did  not  exercise  ordinary 

(his  implied  warranty.     Snow  v.  Scho-  diligence   in  selecting   the  plates  used 

macher  Manf  Co.,  6g  Ala.  1 1 1 ;  s.  c,  44  and  in  constructing  the  boiler.     Shoen- 

Am.  Rep.  500.  See  also  Kellogg  Bridge  berger  v.  McEwen,  15  III.  App.  496. 
Co.  V,  Hamilton,  no  U.  S.  108.  The  principle  that  If  an  article  Is  or- 

Bul  compare  with  this  case  Wilson  i>.  dered  for  a  special  purpose,  and   is  sold 

Lawrence,  139  Mass.  31S.  for  that   purpose,  there   is  an   implied 

1.  A  paper  drying  cylinder  was  made  warranty  of  fitness,  does  not  apply  to 

under  a   contract  which    specified    its  cases  where  a  special  thing  is  ordered. 

shape  and  dimensions  and  the  material  although  intended  for  a  special  purpo«e, 

of  which  it  should  be  made,  and  further  when  the  vendor  makes  or  delivers  the 

stipulated  that  "it  should  be  steam  tight  thing  ordered.     Fort  Carbon  Iron  Co. 

and  capable  of  sustaining  a  pressure  of .  t^  Groves,  68   Pa.   St.    149;  1    Parsons 

thirty  pounds  to  the  inch,"     It  proved  Con.  5S6. 

imfil  for  the  purpose  for  which  it  was         Where  a    known,  described  and  dc- 

inade  and  was  not  "steam   tight''  at  a  fined  article  is   ordered  of  a  manufac- 

pressure greater  than  thirty  pounds  to  turcr,  although  it'is stated loberequired 

the    inch.     The   design   or  plan   upon  by  the  purchaser  for  a   particular  pur- 

which  the  vendee  had  ordered   it  con-  pose,  still,  if  the   known,  defined  and 

structed  seemed  to  have  been  defective,  described   thing   be   actually   supplied, 

The  court,  by  Marshall,  J.,  thus  laid  there  ts  no   implied   warranty   that   it 

down  the  general   rule   in  such  cases:  shall  answer  that  particular  purpose  in- 


ll  cannot  be  admitted  that  an  artificer     tended  by  the  buyer^    Jones  ti.  jui 

f.  Hoi 
■V.  Bayle' 
■essel.  whicli  he  makes  for   the  use     (i,  B.  388;  Wton  Safe  Co.  v.  Tisdale, 


of  any  sort  is  to  Ije  considered  as  under-     R.,3Qi.6.Div.  197;  Chanter  ty.Hopkli 


taking  that  any   machine,  instrument,    4  M.  &  W.  iqq;   Ollivant  -v.  Bayley, 
or  vessel,  which  he  makes  for   the  use     O,  B.  i8g    '^^■-     -   '    ^  ■*••   ■ 

and   by  the  direction    of  another,  and    48  Vt.  83. 


d   by  the  direction    of    another,  and  4a  vt.  03. 

wording  to  specifications  furnished  by         Where   one  agrees  to  furnish  an  ar- 

his  employer,  shall  answer  the  purpose  tide  similar  to  a  certain  model  or  design, 

for  which  it  was  designed   by  the  pro-  there   is   no   implied   warranty  beyond 

jector.  It  is  the  projector,  the  man  who  conformity    to   the   model    or    design. 

designs  the  instrument  and  controls  its  Cosgrove  v.  Bennett,  32  Minn.  371. 
material,  shape,  and  mode  of  construe-         Where   ohe   selects  a  specific  article 

tion,  who  is  responsible  for  its  adapts-  the  sale  does  not  imply  a  warranty  that 

'ion  in  material,  shape  and  mode  of  con-  it  will  answer  the  purpose  for  which  it 

struction  to  the  end  for  which  it  was  In-  is  bought.  So  ield  in  reference  to  a  fer- 

tended.     The    artificer,    who    actually  tilizer  the  Ingredients  and  properties  of 

constructs  it.  Is  only  bound  to  do  his  which  were  known  to  the  buyer.  Walker 

work  in  a  sulistantiaf,  workmanlike  and  if.  Pue,  ^7  Md.  155.     And  see  generally, 

.....  .    .  „.  ^j_  ^^^^  ^  _    -. 


skilful  manner,  and  to  pursue  the  Biddle  on  Chat.  War.,  ^  171,  171;  Benj. 
specifications  in  the  contract,  or  the  di-  on  Sales  (Bennett's  ed.  iS8$),  %  657;  1 
■    1  of  his  employer,  in  regard   to     Smith's  Lea.  Cas.  (Sth  Am.  ed.),  p.  334; 


material,  shape,  and  mode  of  construe-  2  Sutherland   on  Dam.  509:  Newmark 

tion.     If  he  does  this,  he  is  entitled  to  a  on  Sales,  4  346;  Story  on   Sales.  ^  371. 

reasonable  reward  for  his  labor,  though  3.    On  a  sale  of  leather  bv  the  manu- 

the  machine,  instrument,  or  vessel,  may  facturer    to    a  shoe    manufacturer,  the 

whollv   fail    to    perform    its    intended  saje  being  made  with   the  specific  pur - 

office-'"      Ricketts   v.   Lisson,   9   Dana  poseoffurnishinglhe  latter  with  leather 

(Kv.)  3!;8;  s,  c,  35  Am.  Dec.  141,  from  which   to  make  shoes,  there  is  an 

flainiiir  manufactured  for  defendant  implied  warranty  that  the   leather  sold 

a  boiler,  the  latter  specifying  tlie  kind  is  reasonably  fit  for  such  use,  sound  and 


ib.  Google 


IMPLIED   WARRANTY. 


FirUoalM  PnryoM. 


pursuant  to  an  executory  contract  of  sale  impliedly  warrants  that 
such  article  has  been  made  without  fraud,  and  is  free  from  latent 
defects  resulting  from  the  process  of  manufacture  or  inherent  in 
the  material  used.' 

There  are  cases,  however,  which  seem  to  limit  such  liability 
to  the  manufacturer's  work  upon  the  manufactured  article,  and  do 
not  hold  him  liable  as  on  an  implied  warranty  against  latent 
■  defects  in  the  article  resulting  from  the  work  of  others  or  inherent 


purpose."  The  court  declined  eo  to 
charge  the  jury,  and  charged  the  re- 
verse.      In    this   we     think  there  was 

The  principle  aeems  to  be  now  welt 
settled  by  the  authoritiee  that  when  the 
manufacturer  of  an  article  sells  it  for  a 
particular  purpose,  the  purchaser  mak- 
ing known  to  him  at  the  time  the  pur- 
pose for  which  he  buys  it,  the  seller 
thereby  warrants   it  fit  and  proper  for 


suitable.  Downing  v.  Dearborn,  77  Me. 

So  where  a  dealer  ordered  Iron  of  a 
<  quality  known  as  "strictly  neutral"  from 
a  manufacturer,  who  knew  It  was  wanted 
by  the  dealer  for  a  customer  who  re- 
-quired  it  to  l>e  of  such  quality,  there 
was  an  implied  warranty  that  the  manu- 
facturer would  deliver  iron  of  the  quality 
ordered.  Phila.  etc.  Coa!  Co.  v,  Hoff- 
man, 1  Atl.  Rep.  (Pa.)  848.  _  ,     . 

The  plaintilTG,  manufacturers  of  ateel  Eucb  purpose,  and  free  from  latent  de- 
al Pittsburgh,  sold  to  the  defendant,  fects.  The  law  therefrom  implies  a 
the  Morris  Axe  and  Tool  Co.,  ten  tons  warranty  of  thclitness  of  the  article  for 
of  steel,  and  It  seems  to  have  been  kcld  the  purpose.  Certainly  so,  If  the  unfit- 
that  the  name  of  the  defendant  com-  ness  of  the  article  for  the  particular 
pary  was  notice  to  the  plaintiffs  of  the  purpose  is  occasioned  by  any  want  of 
purpose  for  which  the  steel  was  wanted,  skill  or  care,  or  is  the  result  of  any  de- 
and  that  a  warranty  was  implied  that  feet,  from  any  cause,  in  the  process  of 
it  would  be  fit  and  suitable  to  manu-  its  manufacture:  that  is,  he  warrants  it 
facture  tools  and  axes  out  of.  Parks  v.  to  be  as  fit  and  suitable  for  the  purpose 
Morris  Axe  and  Tool  Co.,  4  Lans.  (N.  indicated,  as  any  good,  sound,  well- 
Y.)  103.  made    article    of   its    kind    would  be. 

And   see  Freeman   v.  Clute,  3  Barb.  Pease  v.  Sal>in,  38  Vt.  431;  s.  c,  91  Am. 

(K.   Y.)   414;    County  v.  Wade,  13  U.  Dec.  364.     And  in   the  Supreme  Court 

C.  (^  6.   614;  Gflson  «.  Bingham,   43  of  the  United  States  this  doctrine  has 

Vt.  410;  Brown   i>.   Murphee,  31   Mise.  been  clearlv  recognized.     ThuE  in  Kel- 

91 ;  Shepherd  v.  Pybus,  3  M.  &  W.  868.  togg  Bridge  Co.  v.  Hamilton,  1 10  U.  S. 

But  cemfare  Hight  v.  Bacon,  126  Maes.  icS,  where  the  vendee  had  purchased  of 

10.  ttie  vendor  portions  of  a  bridge  which 

1.  Story   on    Sales    (Perkins'  ed.),  %  the  vendor  had  contracted  to  build,  and 

37'i  374i  37Si  37^' '' "7 '•  ^^'"'^  ^^'^^  "t   the  same  time  assumed  the  contract 

(Bennett's  ed.    1888),  ^  661  a,  et  seg.;  3  for  the  completion   of  the  work,  it  was 

Scbouler's   P.  P.  (ind  ed.),  ^^  337,  358,  ield    that   the   principle   governing  in 

365;  Newmark   on    Sales,  ^^   349,  350;  the  sale  by  a  manufacturer  of  his  pro- 

fiiddle  on  Cliat.  War.,  f  167,  et  inf.;  i  ductswaHappllcable,  and  that  there  was 

Smith's  Lea.   Cas.  (8th  Am.  ed.),  note,  an  implied  warranty  on  the  part  of  the 


The  plaintlflr  requested  the  court  to 
charee  the  jury  that  "where  produce 
requiring  skill  in  the  manufacture 
thereof,  as  in  the  case  of  the  manufac- 
ture of  butter  and  cheese,  and  especially 
where  the  same  were  subject  to  latent 
defects  that  could  not  be  discovered  by 
the  purciiaser,  was  sold  by  the  manu- 
facturer thereof  to  a  dealer  for  a  spe- 
cial purpose,  then  made  known  to  the 
•eller,  and    a  sound  price  was  paid  for 

the  article,  the  law  would  implr  a  war-     , .   _  .  , 

rantj'  that  the  article  was  fit  'for  such    390;  Byers  v.  Cbapin,  iS  Ohio  St.  306; 


vendor  that  the  work  done  and  the  : 
terial  used  by  him  were  free  from  latent 
defects.  Kellogg  Bridge  Co.  *.  Hamil- 
ton, 110  U.  S.  108. 

In  a  leading  Ohio  case  where  the 
vendor  contracted  to  manufacture  cer- 
tain steam  boilers  for  the  vendees'  use 
in  their  manufactory,  it  was  ield  that 
there  was  an  implied  warranty  of  free- 
dom from  latent  defects  in  the  boilers, 
and  that  thev  should  t 
out  of  good  material 
Nlles,  II  Ohio  St.  48,  s 
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in  the  raw  material  used.*  And  while  it  is  the  general  rule  that 
a  manufacturer  impliedly  warrants  his  goods  free  from  defects, 
the  rule  seems  to  be  different,  even  in  executory  contracts,  where 
the    vendor    is  not    the    manufacturer   and  is  ignorant  of   the 

Dayton  1!.  Hooglund,  39  Ohio  St.  683;  latent,  or  diacoverable.  And  accord- 
Leopold  V.  VanKirk,  27  WU.  153,  ingly  there  is  no  suggestion  of  anj>Euch 

In  Jones  v.  Bright,  5  Bing.  533,  it  was  limitation  in  any  of  the  judgments  in 

argued  by  counsel  that,  notwithstanding  cases  relating  to  contracts  of  purchase 

the  decision  in  Graj.  v.  Cox,  4  B.  &  C  and  sale."     Randall  v.  Newson,  2  Q^  B. 

108,  It  should  not  be  Ae/<f  that  there  was  Div.  102   C.  A.;   s.    c.  In  subtance  in 

a  liability'  for  latent  defects  in  a  tnanu-  note  to  Bra^  %>,  Morrill,  14  Am.  Rep. 

factured   article   where    there    was   no  106. 

proof  of  H  want  of  care  and  skill  in  its  A  manufacturer  who,  after  liirnighing, 

manufacture  or  in  the  selection  of  the  in  obedience  to  several  orders  from  a 

material   used.  To  this  argument  Best,  customer,  an  article — as  here  steel— K>f 

C.I.,  replied:  a   certain    qualih',  RIIe    an     order    for 

"1  wish  to  put  the  case  on  a  broad  the  same  kind  of  steel,  is  liable  on  an 
principle.  Ifa  man  sells  an  article  he  Implied  warranty,  if  the  steel  sent 
thereby  warrants  that  it  is  merchant-  proves  inferior;  and  this  is  so  even 
able;  that  ia,  fit  for  some  purpose.  If  though  the  customer  did  not  test  the 
he  sells  it  for  a  particular  purpose  he  steel  before  using.  Bagley  u.  Cleveland 
thereby  warrants  it  fit  for  that  purpose.  Rolling  Mill  Co.,  21  Fed.  Rep.  159. 
.  .  .  Whether  or  not  an  article  has  But  it  Is  said  that  where  the  goods- 
been  sold  for  a  particular  purpose   is,    purchased    are    open    '"     — "" 

indeed,  a  question  of  fact;  but  if  sold  "it  cannot  be    gener  " 

for  such  purpose  the  sale  is  an  under- 

taking  that  it  ia  fit.     .     .     .     The  law 

then  resolves   into  this,  that  if  a  man  ^ 

sells  generally,  he  undertakes  that  the  himself  and  the  purchaser."   Eagan  f. 

article  sold  is  fit  for  .came  purpose;  if  he  Call,  34  Pa.  St.  J36;  s.  c,  75  Am.  Dec. 

sells    it   for   a   particular  purpose,   he  653. 

undertakes  that  it  shall  be  fit  for  that  Perhaps  in  this  and  some  other  cases 

particular  purpose."    Jones  t'.  Bright,  5  the  true  distinction  is  overlooked,  viz: 

Bing.513,  cfo.  that  when  the  goods  purchased  of  the 

In  Randall  v.  Newson,  2  O.  B.   Div.  manufacturer  are  to  be  made  or  are  not 

10!   C.    A.,    the    defendant   was   held  susceptible  of  enaminufion   there  is  an 

liable  for  damages  to  plaintilf 's  horses  implied  warranty,  and  that  there  is  also 

from  the  breaking  of  a  carriage  pole  an   implied  warranty,  notwithstanding 

made  by  the  defendant  for  the  plaintiff,  the  goods  may  lie  subject  to  eiamina- 

and  in  the  raw  material  of  which  there  tion  where   the   defects  are  latent  and 

were  latent  defects.     The  defect  in   the  the   vendee   clearly   relies  on  the  skill 

wood  was  such  that  it  could  not  have  and  judgment  of  the  maker  and  seller 

been    discovered    by    the    esercise    of  and  is  himselfincompetent  todetermine 

reasonable  care,  and  the  jury  expressly  by  examination  Che  ntness  and  freedom 

absolved  the  defendant  from  any  negli-  from   defects  of  the   thing  purchased, 

gence.     On  this  state  of  facts  the  court  Beats  i',  Olmstead.  24  VI.   114;  s.c,  58 

of  appeals  Ae/i/ that  the  defendant  must  Am.  Dec.  150;  Kellogg  Bridge  Co.  v. 

be  taken  to  have  warranted  the  pole  to  Hamilton,  no  U.  S.   108,  116;   French 

be  reasonably  fit  for  the  particular  pur-  v.  Vining,  102  Mass.  132;  Jones  ».  Just, 

pose,  and  that  it  was   immaterial   that  L.  R.,  3  Q^B.  197;  Murray  v.  Smith,  4 

the   fracture   was    caused   by   a   latent  Daly  (N.  Y.)  377;  Hoe  ti.   Sanborn,  31 

defect  in  the  wood  which  he  could  not,  N.    >■  55^;  s.  c.,'78  Am.  Dec.  163,  and 

by  theexerciseofany  reasonablecare  or  note;  Parsons  on  Con.  (i;th  ed.)   586, 

skill,  have  discovered.    In  the  course  of  and  nete  a;  Biddle  on   Ctiat.  War.,    1)^ 

an  opinion  reviewing  all   the   English  174-1S2. 

cases,  Brktt,  L.  J.,  said :  "If  the  article  1.  Defendant  sold  to  plaintiff  a  shaft 

or  commodity  offered  or  delivered  does  for  the  purpose  of  driving  machinery. 

not  in  fact  answer  the  description  of  it  Defendant  was  carrying  on  the  business 

In  the  contract,  it  does  not  do  so  more  of  afoundryand  machine  shop,andheld 

or  less  iKcause  the  defect  is  patent  or  himself  out  as  skilled  in  whatever  per- 
ils 
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defects.*  In  England,  however,  it  seems  to  be  held  that  there  is 
an  implied  warranty  of  fitness  for  the  special  purpose  for  which 
goods  are  sold,*  and  of  freedom  from  defects,^  even  where  the 
vendor  is  not  the  manufacturer  but  a  mere  dealer  or  middleman.* 
In  America,  on  the  other  hand,  a  mere  dealer  is  in  many  cases  held 
not  to  be  chargeable  with  an  implied  warranty  of  fitness  or 
freedom  from  defects,*  But  this  seems  to  be  true  only  in 
executed  sales  or  sales  upon  inspection  ;  and  where  the  contract 
is  executory  or  the  facts  and  circumstances  will  justify  it,  a  war- 
ranty of  fitness  for  a  particular  purpose  is  frequently  implied 

Uined  to   that  business.      He  did   not  for  defects,  as  a  manufacturer  would  be, 

make  the  shaft  but  said  it  bj  the  pound  on  an  Implied  warranty.     Dickinson  v. 

jind  then  charged  an  additional  sum  for  Gay,  7  Allen  (Mass.)   19;  s.  c,  83  Am. 

turning  and  Rtting  it.  Dec.  656, 

The  selection   of  the  shaft  seems  to  In  a  sale  of  pig  iron  by  a  dealer  who 

have    been     made    by   the    defendant,  was  not  a  manufacturer,  it  was  keld  by 

There  were  two  defects  in   the  shaft,  the    New  York   court  of  appeals  Chat 

one  an   imperfect  weld   and  the  other  a  there    was    no     implied    warranty    of 

flaw.     These    defects   were    alike    un-  freedom     from     defects,    and    in     the 

known     to     Che     defendant    and    the  opinion  Church,  Ch.  J.,  says:    "  The 

plaintiff,  and  seem  not  to  have  been  dis-  plaintiff  was  not  a  manufacCurer,  but  a 

coverable  b^  any  ordinary  inspection  dealer  in 'pig  metals,' and  was  not  pre- 

or  examination.    There  was  no  express  sumed  to  know  the  precise  quality  of 

warranty,  and  plaintiff  reiied  upon  an  every  lot  of  pigs  bought  and  sold  by 

implied    warranty    of    freedom    from  him,   bearing   that    brand,   and    hence 

defects.     It  was' ic/d   that  there   was  cannot  beheld  Co  have  warranted  that 

no    such      warranty,      and   the    court  the  pigs  in  queetion  were  of  any  certain 

said:  quality."     Dounce  v.   Dow,  6^  N.   Y. 

"We  think  the  result  of  the  cases  on  411,  415.      See  also  Bragg  v.   Morrill, 

implied  warranty  is,  that  the  vendor  of  49  Vt.  45;  s.  c,  14  Am,  Rep.  102;  Hoe 

an  article  for  a  particular  purpose  does  v.  Sanborn,  21  N.  Y.  552;  s.  c.,  78  Am. 

not  impliedly  warrant  it  against  latent  Dec.  163. 

defects   unknown   to   him,   and    which  S.   Benj.  on  Sales  (Bennett's  ed.  1888), 

have     been     produced     through     the  4J  657,  661,  6610;  Jones  r.  Just,  L.  R., 

unskilfulness  of  some  previous   manu-  3  C^B.  197;  37   L.  1.  Qi.B.  89;  Brown 

fBcturerorowner,wiChout  his  knowledge  v.  Edgington,  2   M.  &  G.279;Jone8  v, 

or  fault,  except  in  those  cases  where  the  Bright,  2  Bing.  ^33;  Randall  v.  Newson, 

sale  of  the  article  by  him  is,  in  and  of  2  C^B.  102  C.  A, 

itself,  legally  equivalent  to  a   positive  S.   Newmark  on   Sales,  JJ  340,  350; 

affirmation  that  the  article  has  certain  Benj,  on  Sales  (Bennett's  ed.  1888),  M 

inherent  qualities  inconsistent  with  the  661,  66ia;  Randall  v,  Newson,  i  Q^  B. 

claimed  defects,  as  is  the  case  in  the  sale  102  C.  A.    And  see  authorities  in  pre- 

of   provisions   for   domestic   use.      On  ceding  note. 

this  ground,  the  defendant  is  not  liable  4.   Benj. on  Salei  (Bennett's  ed.  18S8), 

on  an  implied  warranty  of  the  shaft  for  f  G61;  Newmark  on  Sales,  4  349;  Brown 

the  latent  defects,  that  caused  it  to  break,  p.  Edgington,  2  M.  &  G.  279;  Laing  v. 

and  were  wholly  unknown  to  him,  and  Fridgeon,  6  Taunt.  108. 

were  not  produced  through  any  fault  or  D.   There  is  no  implied  warranty  in 

unskilfulness  on  his  part,    but  wholly  the  sale  of  guano  by  one  not  the  manu- 

through  the  fault  or    unskilfulness  of  '  facturer,    that    it    is     reasonably    well 

the  manufacturer  of  the  shaft  from  the  adapted  to  the  purpose  for  which  it  is 

jaw  material."     Bragg  v.  Morrill,  49  Vt.  purchased.      Farrow    v.    Andrews,   69 

4S;  6.  c.,  24  Am,   Rep.   102.     See  also  Ala.g6, 

Hoe  f.  Sanborn,  21   N.  Y.  552;  a.  c,  78  But  see  Gammell  v.  Gunby,  52  Ga. 

Am.   Dec.   163,   175;  Wilson   11.    Lau-  504,  where  it  is  ield  that  a  merchant 

rence,  139  Mass.  318.  selling  guano  or  "  superphosphate,"  to 

1.  A  sale  by  one  merchant  to  another  a  farmer  as  a  fertilizer,  impliedly  war- 
of  manufactured  goods  made  by  a  third  rants  it  to  be  merchantable  and  reason- 
person  will  not  make  Che  vendor  liable  ably  suited  to  the  use  designated. 
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against  mere  dealers  or  middlemen.*  A  manufacturer,  who  is  not 
otherwise  a  dealer,  impliedly  warrants  that  he  will  fill  orders  for 
articles  of  the  kind  he  manufactures  with  goods  of  his  own  make.* 

And  to  the  ukme  effect  Bee  Sims  v.  341;  %.  c,  9  Am.  Dec.  601;  Emerson  v. 

Howell,  4g  Ga.  620,  Brigham,   to   Mobs.   197;  b.   c,  6  Am. 

There  muet  be  an  eipress  warranty  Dec.  109;  Kimmel  v.  Llchtj',  3  Yeates 

or  fraud  to  hold  the  vendor  ol  a  horse  (Pa.)    262;    NellBon    v.    Dickenson,    i 

with  a  secret  malady  reGponsible  to  the  Desau.  (S.  Car.)  133. 

purchaser.     Lindsay  v.  Davis,  30  Mo.  And  in  sales  by  sample,  it  seems  that 

406.  there   is   no    implied   warranty,   by     11 

And  such  is  the  rule  in  the  case  dealer,  against  latent  defects  is  both 
where  a  cow  proved  unfit  for  breeding  sample  and  bulk,  where  he  sells  in  good. 
purposes  although  the  price  paid  faith,  being  ignorant  of  such  defect- 
indicated  that  U  was  for  such  use  she  Bradford  v.  Manly,  13  Mass.  139;  %.  c, 
was  bought.  Scott  v,  Renick,  1  B.  7  Am.  Dec.  ui,  and  note;  Dickinson 
Mon.  (Ky.)  63;  e.  c,  35  Am.  Dec.  t:.  Gray,  7  Allen  (Mass.)  29;  Sands  v. 
177.  Taylor,  5  Johns.  (N.  Y.)  404. 

And  so  it  was  held  when  sheep  were  But  In   a  recenl   English  case  it  has 

unfit  for  the  purpose  for  which  they  had  been  held  that  In  a  sale  by  sample  there 

been  iMught.     Williams  v.  Slaughter,  3  may  be  an  implied   warranty  that  the 

Wis.  347.  goods  equal  the  sample,  and  that  both 

,  The  rule  of  caveat  rmftor  requires  sample  and  bulk  are  so  far  free  from 

that    the    vendee   shall   guard    against  latent  defects  as  to   t>e   suitable  for  a 

latent  defects  by  demanding  a  warranty  purpose     for   which    the    goods    were 

or   bear   the   loss   himsetr.    '  Welsh   v.  knowingly  sold.     Drummond   v.    Van 

Carter,  :   Wend.  (N.  Y.)    185;  s.  c,  19  Ingen,  24  Rep.  731;  57   L.  T.   N.  S.  i 

Am.  Dec.473.     But  see  Kellogg  Bridge  (1687). 

Co.  V.   Hamilton,  110   U.   S.   :o8,   liS,  I.  Gammell   v.   Gunby,  53   Ga.  504; 

where  this  common  way  of  stating  the  Sims  ».   Howell,  49  Ga.  630;  Hook  v. 

,  rule  is  criticised  by  Mr.  Justice  Har-  Stovall,  21  Ga.  6q. 

LAN,  who    gays:    "That   he    did    not  In  Georgia,  indeed,  the  Code,  4  2651, 

exact    an    express     warranty    against  provides  that  the  vendor  of  chattels  is 

latent     defecte     not     discoverable     by  held   to  warrant  that   he   knows  of  no 

inspection,  constitutes,  under   the   cir-  latent  defect.     Perdue  i'.  Harwell  (Ga.), 

cumstances,  no  reason  why  a  warranty  4  S.  E.  Rep.  877. 

may  not  be  implied  against  such  defects  But  in  the  case  of  executory  con- 
as  were  caused  by  the  mode  in  which  tracts  there  are  numerous  authorities 
this  false  work  was  constructed.  In  the  for  the  doctrine  stated  in  the  text  in  the 
!S  of  sales  by  manufacturers  of  their  absence  of  any  statutory  provisions. 
I   articles   for   particular    purposes.  Pacific  Iron  Wkg.  i'.  Newhall,  34  Conn. 


communicated  to  them  at  the  time,  the  67  ;  Hamilton  v.  Ganyard,  34  Barb. 
argument  was  uniformly  pressed  thai,  {N.  Y.)  204;  Kinesburv  v.  Taylor,  la 
\  the  buyer  could  have  required   an     Me.  508;  McClur 


as  the  buyer  could  have  required   an  Me.  50H;  McClury  n.   Kellev,  21  Iowa 

express    warranty,     none    should     be  508;   Hanks  v.  McKee,  1    ^itt.   (Kv.) 

implied.     But,  plainly,  such  an  argu-  227;  Murray  v.  Smith,  4  Daly  (N.  if.) 

ment  Impeaches  the  whole  doctrine  of  277;  French  v.  Vining,  102  Mass.   132; 

implied  warranty,  for  there  can  be  no  s.  c.,3  Am.  Rep.  440;  Rodgers  v.  Nlles, 

case  of  a  sale  of  personal  property  In  11  Ohio  St.  48;  s.  c,  78  Am.   Dec.  390; 

which  the  buyer  may  not,  if  he  chooses,  Babcock  v.  Trice,  18  III.  420;  s.  c,  68 

insist  on  an  express  warranty  against  Am.   Dec.  560;  Doane  r.  Dunham,  6( 


latent  defects."  111.   516;  Howard   ».  Hoey,  ix   Wend. 

Where  there  is  no  express  warranty     (N.   Y.)   350;  s.  c,  35   Ain.   Dec.  572; 

and  the  vendor  sells  the  thing  as  sound     HargouB  v.  Stone,  5  N.  Y.  86;  Chapin 


which    is    unsound,    having    a    latent  v.  Dobson,  78  N.  Y.  74, 81;  Morehouse 

defect    unknown    to    him,    he    Is    not  r.  Comstock,  42  Wis.  626;  Brantley  v. 

answerable  to  the  buyer;  the  law  will  Thomas,   32   Tex.   270;    b.  c,  73  Am. 

not   raise   an    Implied   undertaking    to  Dec.  164;  Jones  u.  George,  61  Tex.  345; 

make  good  the  defect.  e.  c,  48  Am.  Rep.  280;  1    Smith's  Lea. 

Westmoreland  v.    Dixon,   4    Hayw.  Cas.  (8th  Am.  ed.),  pp.  332,  333. 
(Tenn.)    223;   s.  c.,  9   Am.   Dec.   763;         S.  Where  goods  are  purchased  of  a 

Erwin  v.  Maxwell,  3  Murph.  (N.  Car.)  manufacturer,  not  otherwise  a  dealer  in 
150 
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And  such  is  the  rule  against  a  mere  dealer  who  undertakes  to 
supply  the  goods  of  a  particular  manufacturer.'  None  of  these 
rules  implying  a  warranty  of  fitness  are  thought  to  apply  in 
cases  where  an  express  warranty  of  quality  has  been  given."  And 
in  nearly  all  of  these  implied  warranties  of  fitness  the  underlying 
principle  is  that  where  a  vendee  relies  upon  the  skill  and  judg- 
ment of  the  vendor  to  make  for  or  deliver  to  him  articles  fit  for 
the  use  to  which  they  are  to  be  put,  the  law  will  imply  a  war- 
ranty, upon  the  part  of  such  vendor,  that  he  has  done  his  duty 
and  made  or  furnished  articles  adapted  to  the  purpose  for  which 
they  were  ordered.' 

them,  In  the  absence  of  anj'  cuBtom  or  full  accord  with  the  text.  West  Stock- 
usage  'to  the  contrary,  there  Ib  an  im-  ton  Iron  Co.  v.  Neilson,  17  Scotch  L. 
plied  condition  tha.t  the  goods  are  of  R.  719;  Johnson  v.  Nicoll,  tS  Scotch 
the  seller's  own  make,  and  that  it  is  L.  R.  i63.  And  see  Bid  die  Chat  War. 
immaterial  whether  the  goods  pro-  %%  138,  139,  whence  these  citations  are 
posed  for  delivery  are  as  good  as,  or  even  derived. 

better  than,  similar  goods  of  the  seller's  1.  "  The  buyer  in  such  a  case  is  as- 
own  make."  In  thU  case,  Branwell,  sumed  to  have  contracted  in  reliance 
L.  J.,  dissented,  and  Brett,  L.  J.,  on  upon  the  reputation  of  the  particular 
account  of  this  dissent,  reviewed  the  firm  with  whom  he  deals,"  says  Mr. 
whole  question  very  elaborately,  and  Benjamin,  speaking  of  the  case  where 
fully  presented  the  arguments  for  and  goods  are  ordered  of  a  manufacturer. 
against  such  an  implied  warranty.  In  not  otherwise  a  dealer,  when  it  is  im- 
the  closing  part  of  his  opinion,  he  said:  plied  that  he  will  deliver  goods  of  his 
"It  seems  to  me,  after  long  considera-  own  manufacture.  Benj.  on  Sales 
tlon,  to  be  more  consonant  with  the  (Bennett's  cd.  188S),  5  59,  p.  59. 
ordinary  simplicity  of  fair  mercantile  And  the  same  principle  ^eems  equally 
business,  and  more  in  accordance  with  applicable  where  there  is  an  agreement 
legal  principles,  to  say  that  he  who  by  a  dealer  to  supply  the  goods  of  a 
holds  himself  out  to  be  a  selling  manu-  particular  manufacturer.  See  Johnson 
facturer  of  goods,  and  does  not  hold  v.  Raylton,  7  (^  B.  D.  438,  C.  A. 
himself  out  as  being  otherwise  a  dealer  Indeed,  in  such  a  case  the  agreement 
in  such  goods,  does  hold  out  to  a  pro-  is  clearly  a  condition  precedent  that 
posing  purchaser  that  what  he  (the  must  be  complied  with  by  the  vendor 
manufacturer)  offers  to  do,  on  an  order  in  order  that  tne  contract  may  become 
given  to,  or  contract  otherwise  made  executed.  See  ante,  section  7,  Con- 
with  him,  for  the  supply  of  goods,  such  ditioiis  Precedent. 
as  he  professes  to  deal  in,  is  that  he  will  1.  Benj.  on  Sales  (Bennett's  ed.  18SS), 
supply  goods  manufactured  by  himself."  §666;  Parkinson  v.  Lee,  2  East  314; 
Johnson  iJ.  Raylton,  L.  R..  7  Q^B.  Div.  Dickson  v.  Zlzania,  10  C.  B.  6oj;  10  L. 
439,  C.  A.;  Biddle  on  Chat.  War.,  %  J.,  C.  P.  73.  But  see  Randall  f.  Now- 
140;  2  Schouler's  P.  P.  (ind  ed.),  §380;  son,  j  Q^  B.  D,  loi,  C.  A.;  s.  c.  {in 
Benj.  on  Sales  (Bennett's  ed.  1SS8),  §  substance],  note,  24  Am.  Rep.  106. 
609a.  An  express  warranty  of  quality  ex- 

And  see  Chicago  Packing  etc.  Co.  v.  eludes  an  implied  warranty  that  the  ar- 

Tilton,   87   IM.   547,  where.it  was  held  ticle   is  reasonably  fit  for  its   intended 

that  where  one  sells  goods    under  cir-  purpose.      International     etc.    Co.   v. 

cumstanees  to  justify  a  buyer  in  tieliev-  Smith,  17  Mo.  App.  264. 

ing  them  to  be  of  the   vendor's  manu-  S.  Biddle   on    Chat.  War.,  4    167,  et 

facture,  a  rule  of  a  board  of  trade  will  j*y.;  j   Schouler's   P.   P.  (and   ed.l.  44 

have  no  application  to  prei'ent  a  war-  356,  3^7,  358;  Benj.  on  Sales  (Bennett's 

ranty  of  their  kind  and  quality  as  im-  ed.  iSSS),  %k  661, 66:  a;  Story  on  Sales 

plied  by  law.  (Perkins'  ed.).  f^  37I-374' 

In  two  Scotch  cases  there  seems  to  Many  cases  have  already  been  cited 

be  some  clashing  of  opinion  over  the  to  this  division  of  the  text  that  support 

doctrine  stated  in  the  text.and  in  John-  the  special  statement  of  the  rule  here 

son  -u.  Raylton,  sufra;  but  the  better  made;  but  sec   also  the  following,  viz: 

opinion  in  the  Scotch  courts  seems  in  Jones  :■.  Just,  L.  R.,  3  Q^B.  197;  Brown 
1.->1 
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37.  Food, Proviiioiu,  etc. — ImpliedWapraiityioSeleof.— In  England 
it  seems  that  at  common  law  there  is  noimpiiedwarranty  of  quality, 
fitness  or  wholesomeness  in  the  sale  of  food  or  provisions,  even 
when  sold  by  a  dealer  for  immediate  domestic  use,  except  in 
cases  where  such  a  warranty  would  be  implied  from  the  facts  and 
circumstances  of  the  sale  independent  of  the  fact  that  the  thing 
sold  was  an  article  of  food  for  domestic  consumption.*     In  other 

V.  Edglngton,  a  M,  &  G.  279;   Randall  from  the  stall.   The  butcher  the  farmer 

V.  Hewson,  L.  R.,  1  Q.  B.  D.  t02,C.  A.;  and  the  last  purchaser  nere  alike  Igno- 

t.  c.,  note,  24  Am,   Rep.    106;  Beals  v.  rant  of  any  unsoundness   or  secret  de- 

Olmstead,  34  Vt.  1 14;  s.  c,  58  Am.  Dec.  fecta  in  the  carcass  of  the  pig  and  there 

150;  Bigge  V,  Parkinson,  7  H.  &  N.  955;  was  no  express  warranty  of  quality.  It 

French  v.  Vinlng.  102  Mass.  132;  Rod-  turned  out  that  the  pig  was  measly  and 

gers  ['.  Nilee,   11  Ohio  St.  48;  s.  c,   78  its  flesh  was  putrid  and  unfit  for  food. 

Am.  Dec.  29a;  Kenner  v.   Harding,  85  It  was   insisted  that  there  was  an  fm- 

lU.  164;  8.  c,   28   Am.   Rep.   615;  Mc-  piled  warrantj'  in  the  sale  of  food  for 

Clamrock  v.  Flint,  101  Ind.  278;  Thomp-  domestic  consumption  that  it  was  sound 

son  T.  Tate,  1   Murph.  (N.  Car.)  97;  s.  and  fit  for   food;  but   Baron   Parke, 

c,  3  Am.  Dec.  678.  delivering  the  opinion  of  the  court,  Ae/d 

1.  Mr,    Benjamin,   after    citing   and  otherwise,  saying; 
commenting  upon  3  Bl.  Com.  166;  Pas-         "On  the  part  of  the  plaintiff  the  argu- 

ley  t'.  Freeman,  3  T.  R.  ji;  E.  c.,  2  Sm.  ment  was  that  the  sale  of  victuals  to  be 

L.  C.  66,  ed.  1879;  Chltty  on  Contracts,  used    for   man's  consumption    differed 

419,  ed.  i83i:  Emmerton  r.  Matthews,  from  the  sale  of  other  commodities,  and 

7H.&N.  586;  31   L.  J.  Ex.  139,   and  that  the  vendor  of  such,  without  fraud, 

Burnby   v.  Bollett,  16    M.  &   W,  6*4,  would  be  liable  to  the  vendee  on   an 

eaye:  "It  is   submitted   that  It   results  implied  warranty.     This  position  is  ap- 

ciearly  from  these  authorities  that  the  parcnily  laid  down  in  Keilway,  91,  but 

responsibility  of  a   victualler,   vintner,  the  authorities  there  referred  to  in  the 

brewer,  butcher,  or  cook,  for  selling  un-  Year  Books  9,  Hen.   5,   53   B.,  and  11 

wholesome  food,  does  not  arise  out  of  Edw.  4,   6  B,,   and    others  when   well 

any  contract  or  implied  warranty,  but  considered,  lead  rather  to  the   conclu- 

is   a   responsibility  imposed  by  statute,  sion  that  there  is  no  diiference  between 

that  they  shall  make  good  any  damage  the  sale  of  food  for  man  and  other  arti- 

causrd  by   their  »ale   of  unwholesome  cles  than  this,  viz,  that  victualler  and 

food.     Emmerton   v.  Matthews,  there-  common    dealers  in   victuals   ahe    not 

fore,  whenapptyingthemaxim  of  fiiii«a/  merely   In    the   situation    of    common 

einflor  to  the  sale  of  an  article  of  food,  dealers  in  other  commodities;  nor  are 

even   when   the   vendor   is    a    general  they  liable  under  the  same  circumstan- 

dealer,  If  the  buyer  has  bought  on   his  ces  as  they  are,  as  If  an  order  be   sent 

own  judgment,  without  express  warran-  to  them  to  be  executed,  they  are  to  be 

ty.doesnotseem tobe atallincontradic-  presumed  to  undertake  the  supply   of 

tion  with  the  earlier  authorities,   as  ex-  food   and   wholesome   rneat;  and  they 

plained  in  Bum  by  f.Bollett,  by  Parke,  are  likewise  punishable   t 


And  the  correctness  of  the  de-  nuisance  for  selling  corrupt  meat  by 
cision  has  since  been  confirmed  by  the  virtue  of  an  ancient  statute,  and  this 
common  pleas  division,"  Smith  t'.  certainly  if  they  know  the  fact,  and 
Baker,  40  L.  T.  N.  S.  261;  Benj.  on  probably  if  they  do  not.  Such  persons 
Sales  (Bennett's  ed.  1888),  4671.  are,  therefore,  civilly  responsible  to 
And  this  doctrine  is  directly  held  in  those  customers  to  whom  they  sell  such 
the  leading  case  of  Bumby  *.  Bollett.  victuals,  for  any  special  particular  in- 
In  that  case  a  butcher  sold  to  a  farmer,  jury  by  the  breach  of  the  law  which  is 
who  intended  to  use  it  for  domestic  thereby  committed  .  .  .  The  de- 
consumption,  the  carcasa  of  a  dead  pig;  fendant  In  this  case  was  not  dealing  in 
subsequently  the  farmer  sold  the  car-  the  way  of  a  common  trader,  and  was 
cass  to  a  third  person  who  had  tried  to  not  punishable  by  indictment  for 
purchase  it  at  the  butcher's  stall  and  what  he  did  .  .  .  He  therefore 
been  referred  to  the  farmer  as  the  own-  falls  within  the  reason  of  the  former 
er,  the  pig  not  having  been  taken  away  part  of  Lord  Hale's  distinction  .  .  . 
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words,  the  general  principles  of  the  law  relating  to  implied  war- 
ranties govern,  and  are  applicable  in  sales  of  food  and  provisions 
as  in  sales  of  other  goods  and  chattels,  but  there  are  no  special 
implied  warranties  in  the  sale  of  food  that  do  not  exist  with 
reference  to  other  articles.*  But  in  England  a  victualler,  vintner, 
brewer,  butcher  or  cook  was  liable  under  old  statutes  for  any 
damage  caused  by  their  sale  of  unwholesome  food,  and  later  and 
more  comprehensive  statutes  apply  to  all  sellers  of  food.*  Some 
cases  in  the  United  States  are  in  accord  with  the  English  common 
law  rule  as  stated  above.^  But  generally  speaking,  in  the  United 
States  the  law  is,  that  in  all  sales  of  food  or  provisions,  for  immedi- 

and  he  is  not  liable."  Burnby  v.  Bollelt, 
i6   M.  &  W.  6+4. 

In   Smith   v.   Baker    (1878;.  it   was  N.   S.  660;  5  Qj,  B.  0,552;  Rough  ir. 

al«o   held  that   meat   sold  In  a   public  Hall,  6  C^  B.  D.  16. 

market  by  a  dealer  to  a  domestic  con-  S.  The  case  of  selling  unwholesome 

sumer    who   bought    upon   inspection,  provisions  for  consumption,   therefore. 

was  not  impliedly  warranted  sound  and  furnishes  no  exception  to  the  rule  that 

tit   for  food  BO   as    to    guard    against  where  there  is  no  deceit  or  fraud  on  the 

M-cret   defects   unknown   to  the  seller,  part  of  the  seller,  and  where  the  buyer 

Smith  V,  Baker,  40  L.  T.  R,  N.  S.  261,  inspects  and  buys   upon  his  own  judg- 

That  such  Is  the  law  in   England   is  ment,  he  buys   subject  to   the   rule   of 

.ilso       recognized      by      leading       text  caveat    emptor,    even    if    there   was    a 

writers    besides    Mr.    Benjamin,     See  latent  defect  in  the  chattel  sold,  equally 

1   Whart.   on   Con.  ted,   1883),  319;   2  unknown  to  the  seller  and   buyer,  and 

Schouler'fl    P.    P.      (2nd    ed.),    J  348;  hidden      from     detection     hy     either. 

Hiddle  Chat.  War,  i  191;  Newmarkon  Goad    v.    Johnson,   6   Heist.   (Tenn.) 

Sales,  i  348.    ButseeiBl.   Com. 'lee;  341,347;  Lukens  v.  Freiund,  27   Kan, 

Chiltv  on  Con.   (ed.  iSSi ),  p.  419;  Mr.  664;  s.  c.,  41  Am.  Rep.  420,  opinion  bv 

Freeman's  note  to  Hunter  v.  btate,  73  Brewer,  J.,  Giroux   v.  Stedman,   145 

Am.  Dec.  164,  167.  Mass,  439;    Howard  v.   Emerson,   110 

And   compare  with  the   cased  cited  Mass.  320;  s.c.,  14.  Am.  Rep.  60S;  Em- 
above  the  following ;  BIgge  v.  Parkin-  erson  i'.  Brigham,  10  Mass.  197;  s.  c,  6 
son,  7  H.  &  N.  9ss;  Beer  v.  Walker,  46  Am.  Dec.  109. 
L.  J..  C,  P.  677,  Perhaps  none  of  the  forgoing  cases 

1.  J  Schouler's  P.  P.  (2nd  ed.),  ^  348;  are  quite  in  line  with  the   English  cora- 

Bigge   V.   Parkinson.  7   H.  &   N.  955,  mon  law  doctrine,  but  all  of  oiemques 

■r(V(«^  Chitty    on   Con.  (ed,   1881),  p.  tion  whether  there  is  any  implied  war- 

417;  Beer  ;-.  Walker.  46   L.  J.,  C.   P.  ranty   in   the   sale   of  provisions  by   a 

677;  Biddleon  Chat,  War.,  i,  191;  Em-  dealer  to  a  consumer  when  such  a  war- 

merton   v.  Matthews,  7  H.  &   N.  586;  ranty  would  not  have  been  implied  in 

Smith  V.  Baker,  40  L,  T.,  N.  S.  161;  the  sale  of  other  goods  and  chattels, 

Benj.   on   Sales    (Beimctt's  ed,   1888),  The  learned  editor  of  Benjamin  on 

44670-672;  Goad  1'.  Johnson,  6  Heisk.  Sales  says  on  this  subject:  "Itlsat  least 

(Tenn.)  340,  347.     But  (-om/dfe  Cooley  doubtful   whether   there   be   any   such 

on    Torts    (2nd    ed.),    479-482;    Free-  warranty,  even   though  provisions  are 

man's    note    to     Hunter   e>.   State,   73  sold  for  immediate  consumption   by  the 

Am.  Dec,  167.  buyer,   unless  when   he  trusts   to   the 

9,  Benj. on  Sales  (Bennett's  ed.  18SS),  judgment  or  selection  of  the  seller.     If 

kfy  671-672  n;  7  &  8  Vict,,  ch.  24;   38  &  A  selects  of  his  butcher  a  fartieular 

39  Vict.,ch. 63  (Sale  of  Food  and  Drugs  //ere  of  beef,  and  orders  that  identical 

act    1875);     amended   42    &  43    Vict.,  piece  to  be  sent,  it  is  not  easy  to  see,  (n 

ch.  30.     And  sec   the   following  cases  the  absence  of  anj  custom  or  usage  to 

decided  under  38  &  ^9  Vict,,  ch.  63,  as  make  it  good,  why  there  should  be  any 

cited   by    Mr,    Benjaminr     Barnes    v.  implied  warranty  as  to  its  quality  any 

Chipp.  3  Ex.  D.  176;   Rook  v.  Hapley.  more   than   in   any    other  sale.      The 

3  Ex.  D.  309;  Francis  v.  Maas,  2  0^8.  buyer   takes   his   risk,  the  same  as   in 

I),  341 ;  Sandys  v.  Small.  3  Q^  B.  D.  buying   any   other  thing."       Bennett's 

(49;  Hoyle   V.  Hltchman.  4  Q.  B.  D,  note  to  Benj,  on   Sales  (ed.  1888),  p. 
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ate  domestic  use,  by  one  who  exposes  them  for  sale  or  is  a  dealer, 

there  is  an  implied  warranty  of  fitness  and  wholesomeness  for 
consumption.*  And  this  doctrine  has  been  applied  where  food, 
known  by  the  seller  to  be  possibly  unfit,  was  sold  to  the  owner 

630.     And  with  this  view  Mr.   Schou-  baker  knew  the  bread   was  unfit,   and 

ler  and  Mr.  Biddle  seem  in  accord.     :  wag  liable  on  an  Implied  warrant}',  \x- 

Schouler'a  P.  P.  (and  ed.),  ^  348;  Bid-  ing  the  maker. 

die  Chat.  War..  %  204.  And  in  an  earlier  Michigan  case,  it 

1.  Van  Bracklin  I'.  Fondo,  li  Johns,  was   kcM,   "that   there   is   an    implied 

(N.  Y.)  468;  g.  c,  7  Am.  Dec.  339.  This  warranty  of  wholesomeness  In  the  sale 

case  clearly  reets  on   the   ground   that  of  provisions  for  direct  consumption." 

the  seller  was  guilty  of  fraud  and  deceit.  Hoover   v.   Peters,    t8    Mich.    51.     In 

he  having  without  disclosure  sold  meat  Ryder   v.  Neitze,  21    Minn.  70,  it  was 

from  a  diseaeed  cow.  killed  to   prevent  said  that  a  warranty  that  provisions  are 

her  from  dying  a  natural  death.     Moses  wholesome  and  fit  for  consumption,  if 

r.  Mead,  i  Den.  (N.  Y.)  37S;  s.  c,  43  Implied  at  all,  is  implied  only  when  they 

Am.  Dec.  676;  affirmed  5  Den.  (N.  Y.)  are  sold  for  consumption,  or  immediate 

617.     In   this  case  the  distinction  was  domestic  use,  by  the  vendee. 

taken  between  provisions  sold  for  im-  And  the  same  interrtwative  way  of 

mediate    domestic     consumption     and  staling  the  supposed   rule  is  found  in 

sales  of  provisions  as  merchandise,  and  Ilyland   -v.  Sherman,   1   E.   D.   Sinltli 

it  was  inferentially  held  that  on  a  sale  (N.  Y.)  134. 

of  provisions  by  a  dealer  for  immediate  Where  butter  and  potatoes  were  sold 

domestic   consumption   a  warranty   of  for  table  use.  an  inferior  court  in  Penn- 

wholeaomeness  would   be   implied    on  sylvanla  held  that  there  was   an  im- 

grounds  of  public  policy.     It   Is   upon  plied  warranty  that  they   were  fit  for 

this  ground   that  Mr.   Story   puts   the  such  use,  and  wholesome.  McNaughton 

rule.      Story  on  Sales  {Perkins'  ed.J,  k  v.  \ay,  1  W.  N.  C,  (Pa.)  450. 

373.  In  a  leading   New  York  case  there 

In  Burch  v.  Spencer,  15  Hun  (N.Y.)  is  a  dictum  that  recognizes  the  exist- 
504,  it  was  lietd  that  one  selling  the  ence  of  an  implied  warranty  of  whole- 
carcass  of  a  hog  at  the  highest  market  somcness,  in  the  sale  of  provisions  for 
price  as  pork  to  be  used  tor  food,  im-  immediate  domestic  use  thus:  "  Al- 
pliedly  warranted  that  the  hog  was  not  though  the  doctrine  of  Blackstone  [3 
a  boar,  which  is  unfit  for  food,  the  Com.  164,  165]  cannot  be  supported  in 
buyer  being  ignorant  on  the  subject.  its  whole  extent,  I  am  not  disposed  to 

So,  where  a  diseased  heifer  was  sold,  deny  thai,  on  a  sale  of  provisions  for 
the  vendor  knowing  that  she  was  dis-  immediate  consumption,  the  vendor 
eased,  and  also  that  the  purchaser  in-  may  be  held  responsible.  In  some  form, 
tended  to  kill  her  for  food  the  next  day,  for  the  sound  and  wholesome  condition 
but  the  purchaser  being  ignorant  of  her  of  the  articles  which  he  sells.  It  is 
disease,  it  was  irid  that  there  was  an  not,  perhaps,  too  much  to  presume  that 
implied  warranty  of  soundness.  Di-  butchers,  grocers  and  others  who  fur- 
vine  V.  McCormick,  50  Barb.  {N.  V.)  nish  by  retail  the  usual  supplies  for  the 
1 16.  families   of  customers,   are,   from    the 

In   Sinclair  t'.   Hathaway.   57   Mich,  nature  of  their  employment,  acquainted 

60;  s.  c,  58  Am.  Rep,  317,  it  was  held  with  the  quality  of  the  articles  in  which 

that  a  baker  selling  bread  to  a  peddler,  they  deal.     In  Van  Bracklin  v.  Fonda, 

who  acted  .IS  a  middleman  between  (he  12   Johns.   (N.   Y.)   468;  s.   c,  7   Am. 

baker     and    his    customers,   impliedly  Dec.  339,  it  was  said  that  'in   the  sale 

warranted  the  bread  to   be   wholesome  of   provisions    for    domestic    use,   the 

and   fit   for  food.      This   decision   was  vendor  is  bound  to  know  that  they  are 

rested  on  the  principle  that  the  sale  was  sound    and    wholesome,    at   his    peril, 

for  direct  consumption,  the  peddler  be-  This  is  a  principle,  not  only  salutary, 

ing  in  effect  a  mere  go-between  for  the  but   necessary  to   the   preservation   of 

baker  and  his  customers,  as  he  was  only  health  and  lite.'     I  find  no  difficulty  in 

required  to  pay  for  (he   bread  he  sold,  subscribing  to  that  doctrine."     Moses 

receiving    a   discount   from   the   retail  v.  Mead,  i   Den.   (N.  Y.)  378;  s.  c,  43 

price.    This  case  might  also  have  been  Am.  Dec.  676. 

rested    on    the   presumption   that    the  And  in  a  Kansas  case,  Brbwbr,  J., 
154 
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In  an  obiler  dictum.,  sai-s;  "Where 
food  is  sold  \ty  a  dealer  for  domestic 
consumption,  there  is  an  Implied  war- 
ranty that  it  Is  sound  and  wliolesome." 
Lulcens  i'.  Freiund,  27  Kan.  664;  s.  c, 
41  Am,  Rep.  419,  430  and  43:. 

So  in  a  Maryland  case  there  is  a 
dictum  to  the  effect  that:  In  contracts 
for  provUions  it  is  always  implied  that 
thev  are  wholesome.  Osgood  i'. 
Leiis.  2  Har.  &  G,  (Md.)  495;  s.  c,  18 
Am.  Dec.  317,  320. 

And  for  other  similar  expressions  of 
opinion,  see  Wright  t.  Hart,  !j  Wend. 
(N.  Y.)  267-  s.  c.  affirmed,  18  Wend. 
(N.  Y.)  449;  Hoe  V.  Sanborn,  21  N. 
Y.  5S»;  ».  c,  78  Am.  Dec.  163,  170; 
Tones  V.  Murray,  3  T.  B.  Mon.  (Ky.) 
83;  Moore  V.  Mckinlay,  5  Cal,  471; 
Getty  I-.  Rountree,  2  Chand.  (Wis.)  28; 
i  Pin.  (Wis.)  379;  E.  c,  54  Am.  Dec. 
138;  Glroux  V.  Stedman,  145  Mass.  439; 
and  see  Mr.  Freeman's  note  to  Hunter 
73  Am.  Dec. 
Reynolds  ».  Pa"lmei. 
Rep-  453- 

Upon  a  view  of  the  preceding  cases 
— and  we  believe  there  are  no  others 
that  even  approximately  support  the 
rule — it  will  be  seen  that  it  is  more  than 
questionable  whether,  in  the  United 
States,  there  is  an  absolute  implied 
warranty  upon  the  sale  of  provisions, 
even  for  immediate  domestic  consump- 
tion, of  their  wholesomeness  and  fit- 
ness for  food.  Doubtless,  in  such  cases, 
the  tendency  of  the  courts,  upon 
grounds  of  public  policy,  is  to  always 
imply  such  B  warranty  when  the  facts 
will  justify  it,  but  further  than  this  we 
do  not  think  the  cases  have  gone. 

Comfare  Biddle  on  Chat.  War.,  4 
204;  2  Schouler's  P.  P.  find  ed.),  ^  348; 
Newmark  on  Sales,  ^  348;  Story  on 
Sates,  4373. 

Perhaps  the  true  rule  on  the  subject 
—  as  between  the  English  and  Ameri- 
can extremes  —  has  been  reached  in 
Massachusetts.  There,  in  the  early 
case   of  Emerson   v.   Brigham,   it  was 


and  breaches  of  express  warranties  In 
conlracU  for  sales,  under  the  head  of 
implied  contracts.  }Ie  says  it  is  con- 
stantly understood  that  tlie  seller  un- 
dertakes that  the  comtnodity  he  sells 
Is  his  own;  and  In  contracts  for  provi- 
sions, it  is  always  implied  that  they  are 
wholesome;  and  in  a  sale  with  a  war- 
ranty, the  law  annexes  a  tacit  contract 
that,  if  the  article  be  not  as  warranted, 
compensation   shall    be   made    to    the 


buyer;  and  if  Ihe  vendor  knows  his 
goods  to  be  unsound,  and  hath  used 
any  art  to  disguise  them,  or  if  they  be 
in  any  shape  different  from  what  he 
represents  them  to  t>e  to  the  buyer, 
this  artifice  shall  be  equivalent  to  an  ex- 
press warranty,  and  the  vendor  is 
answerable  for  their  goodness.  It  is 
obvious  that  in  this  very  general  class! • 
fication.  the  details  and  examples  are 
imperfectly  introduced,  and  with  some 
inaccuracy.  It  is  not  implied  in  zvtry 
sale  of  provisions  that  they  are  whole- 
some, any  more  than  it  is  in  sales  of 
other  articles,  where  proof  of  a  distinct 
affirmation  seems,  in  Justice  Black - 
stone's  opinion,  to  be  requisite.  The 
contrary  may  be  and  often  is  under- 
stood between  Ihe  parties;  and  it  is 
only  when  the  false  representation  to 
be  proved  in  the  one  case  mai'  be 
presumed  or  taken  to  be  proved  in' 
the  other,  that  the  rule  of  law  applies, 
and  the  remedy,  as  in  a  case  of  deceit, 
is  allowed.  An  artifice  must  be 
proved  to  entitle  the  suffering  to  tho 
remedy,  equivalent  to  a  remedy  upon 
an  express  warranty,  as  well  in  the 
case  of  provisions  as  in  any  other  case. 
The  difference  is  that  in  the  case  of 
provisions  the  artifice  is  proved  when 
a  victualler  sells  meat  as  fresh  to  his  cus- 
tomers at  a  sound  price,  which  at  the 
time  was  stale  and  defective,  or  un- 
wholesome from  the  state  in  which  the 
animal  died.  For,  in  the  nature  of  the 
bargain,  the  very  offer  to  sell  is  a  rep- 
resentation or  affirmation  of  the  sound- 
ness of  the  article,  when  nothing  to  the 
contrary  is  expressly  stated;  and  his 
knowledge  of  the  falsehood  in  this  rep- 
resentation is  also  to  be  presumed  from 
(he  nature  and  duties  of  his  calling  and 

But  cases   may   lie   supposed   where 
this  presumption  being  repelled  bv  coi 
trarv  evidence,  the  seller  would  not   I 
liable;  as  where  a  different  represents 
tion  is  made,  and  this  is  proved  directly, 
or  is  necessarily  to  be  presumed  from 
the  nature  of  the  article,  the  state  of  the 
market  or  other  circumstances.  Indeed, 
there  is  nothing  to  be  inferred  in   a 
sale  of  provisions  -wkirh  tuBV  not  be 
/erred  to  a  lihe  purpose  ia  other  cii. 
■a-icre  the  ealling  or  profession  of  mr 
seller,  the  soundness  of  the  price,  and 
the  nature  of  the  article  sold  have  been 
made  the  grounds  of  decision.     Ei 
soni'.  Brigham,   10   Mass.    197;  s. 
Am.  Dec.  log. 

This  statement   of  the   true  doctrine 
by  Sewall,  J.,   in   Emerson   f. 
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of  domestic  animals  for  consumption  by  them  ;  but  its  application 
is  doubted  when  the  vendor  is  ignorant  of  the  unfitness  and  free 

from  fault.*     The  great  weight  of  authority  is  that  there  is  no 

ham.  has   the   high  sanction  of  Chief  And  the   same   principles  appear  in 

Justice   Shaw,  In  a  later  case,  thus;  two  yet   more  recent  decisions  in  the 

"It  is  supposed  tliat  a  different  rule  ap-  same  State.     Howard  v.  Emerson,   no 

plies  to  I  he  case  or  all  provisions  Trom  Mass.   320;    s.   c.,    14   Am,   Rep.   608; 

that   applicable   to  other  merchandise.  Giroux  v.  Stedman,  145  Mass.  439. 

This  matter  is  well  explained  by  Mr.  I.  Thus,  where  white   lead  had  been 

Justice  Sewall,  In  Emerson  v.  Brig-  spilled  on  hay  and  the  owner  □fthehaj' 

ham,  10  Mass.  197.    In  a  case  of  provi-  sold    it  without   warning   to  one   who 

fiions  it  will  be  readily  presumed  that  purchasedit1ofeedtohificow,itwasA«/if 

the  vendor  intended  to  represent  them  as  that  the  vendor  was  liable  in  damages 

)>ound  and  wholesome,  because  the  very  for  the   poisoning  of  the  cow   by  the 

offer  of  articles  of  food  for  sale  implies  white   lead   on  the   hay,  and  this  not- 

thiK,  and   it  may   readilv   be   presumed  withstanding  the  fact  that  the  vendor, 

that    a    common     vendor    ot^    articles  before  selling  the  hay,  had  tried  to  free 

of  food,   from   the   nature   of  his  call-  it  from  tlie  white  lead  and  believed   he 

ing.  knows  whether  they  are  unwhole-  had  succeeded. 

Some  and   unsound  or  not.     From  the  In    the    case   at    bar,   the     plaintiff 

fact  of  their  being  bad,  therefore,  a  false  bought  the  hay  in  small  quantities,  and 

and    fraudulent     representation     may  the   defendant  must   be   considered  as 

readily  be  presumed."  Winsor  i>.  Lom-  knowing  generally  the  kind   of  use  to 

bard,  18  Pick.  (Mass.)  61.  which  it  was  to  be  applied.    The  act  of 

So  in  a  much  later  case  than  either  sale     under     such    circumstances   was 

of  the  foregoing,  the   true  principle  is  equivalent  to  an  express  assurance  that 

thus  stated:  "It  may  perhaps  be  more  the  hay  was  suitable  for  such  use.     If 

accurate  to  say,  that,  independently  of  he  knew   that   the   hay   had   a   defect 

any  express  and  formal  stipulation,  the  about  it,  or  had  met  with  an  accident 

refation  of  the  buj-er  to  the  seller  may  that  rendered  it  not  only  unsuitable  for 

be  of  such  a  character  as  to  impose  a  that  use,  but   dangerous  or   poisonous, 

duty  upon  the  seller,  differing  very  little  it  would  plainly  be  a  violation  of  good 

from   a  warranty.    The  circumstances  faith,  and  an  illegal  act,  to  sell  it  to  the 

attendingthe  sale  may  be  equivalent  to  plaintiff  without   disclosing   its   condi- 

a  distinct  aifirmation  on  his  part  as  to  tlon.     Silence  in  such  a  case  would   be 

the  quality  of  the  thing  sold.  A  grocer,  deceit.     Langridge  -a.  Levy,  z  M.  &  W. 

for  instance,  who  sells  at  retail  may  be  519;  Thomas  v.  Winchester,  6   N.   Y. 

presumed  to  have  some  general  notion  307;  McDonald   t.  Snelling,  14   Allen 

«!*  the  uses   which   his  customers  will  (Mass.)39o,295,andcasescited;French 

probably  makeof  theartlcles  which  they  v.  Vining,  102  Mass.  131,    133;   s.  c,  3 

buy  of  him.     If  they  purchase  flour  or  Am.  Rep.  440. 

bugar  or  other  articles  of  daily  domes-  On  the  other  hand,  in  Lukens  -v. 
tic  use  for  their  families,  or  grain  or  Freiund,  27  Kan.664,afarmerboughtof 
meal  for  their  cattle,  the  act  of  selling  a  miller  a  sack  of  bran  for  his  cows.  Be- 
to  them  under  such  circumstances  is  fore  it  was  removed  from  the  mill  two 
equivalent  to  an  affirmation  that  the  copper  clasps  accidentally  fell  into  it, 
things  sold  are  at  least  wholesome,  and  without  negligence  on  the  miller's  part, 
reasonably  fit  for  use;  and  proof  that  he  and  one  of  the  cows  swallowed  them 
knew,  at  the  time  of  the  sale,  that  they  and  was  killed  thereby.  The  bran  was 
were  not  wholesome  and  reasonably  fit  part  of  a  quantity  on  hand  open  to  in- 
for  uee.  would  be  enough  to  sustain  an  spection.  There  was  no  express  war- 
action  against  him  for  deceit,  if  he  had  ranly.  Held,  that  the  buyer  had  no 
not  disclosed  the  true  state  of  facts.  The  remedy  against  the  miller.  This  deci- 
buyer  has  a  right  to  suppose  that  the  sion  recognized  the  principle  that,  on 
thing  which  he  buys,  under  such   cir-  grounds  of  public   policy  for  the  pro- 


s  what  it   appears  to  be,  tection  of  human  health  and  life,  tt 

and   such   purchases  are  usually  made  may  be  an  implied  warranty  in  the  sale 

with  a  reliance  upon  the  supposed  skill  of  provisions   for  immediate  domestic 

or   actual   knowledge  of  the   vendor,"  use,  but  refused  to  extend  the  rule  to 

French  v.  VInIng,   loj  Mass.   132, 136;  food  sold  for  consumption  by  domestic 

«,  c.  3  Am.  Rep.  440.  animals.     Lukens  v.  Freiund,   27  Kan. 
156 


ib.  Google 


RMd, rmiiloiu, ate-    IMPLIED   WARRANTY.lmif&itf^-V*irtio^\i^mt>. 

implied  warranty  of  fitness,  soundness  or  wholesomeness  arising 
simply  from  the  sale  of  food,  or  provisions,  as  mere  mercliandise, 
to  a  dealer  or  middleman  who  buys  to  sell  again.'  And  such 
seems  to  be  the  rule  even  in  sales  for  immediate  domestic  use 
where  the  vendor  is  not  a  dealer  and  does  not  expose  the  food  or 
provisions  for  sale  generally.*  But  these  two  latter  statements 
are  subject  to  the  limitation  that  exactly  such  warranties  of 
quality  or  fitness  will  be  implied  in  such  cases  as  would  arise  in 
the  sale  of  other  merchandise  or  chattels.'  Indeed  the  principle 
of  this  limitation  seems  likely  to  be  recognized  as  the  only  true 
rule  even  in  the  sale  of  provisions  by  a  dealer  for  immediate 
domestic  use ;  except  that  the  courts  will  scrutinize  the  conduct  of 
the  vendor  more  closely  in  such  cases  than  in  sales  of  ordinary 
merchandise ;  be  more  loth  to  apply  the  maxim  caveat  emptor, 
and  more  willing  to  charge  the  vendor  with  notice  of  defects  and 
constructive,  if  not  actual,  fraud.  This  they  may  well  do  upon 
the  highest  principles  of  public  policy.*  Damages  may  of  course 
ft 

664;  s.  c.,  41  Am.  Rep.  4^19.  But  see 
Cooley  on  TortB  (2nd  ed.),  •480,  481, 
and  note  to  Hunter  v.  State,  73  Am. 
Dec.  165,  168. 

1.   Thus,  where  a  live  cow  was  sold  hy 
a  farmer  to  a  butcher,  it  wag  keld  that 
there  wae  no  implied  warranty  of  her 
soundness    or    fitness    for     food,  even 
thouffh  the  farmer  knew  she  was  bought 
for  the  purpose   of  being   slaughtered     seller 
immediately  and  sold  for  beef.     Howard     with 
I'.   Emerson,  110   Mass.   310;  s.   c,   14    "•- ■■ 
Am.  Rep.  608. 

So  when  a  farmer  kills  and  sells  hogs 
to  be  used  as  food  there  is  no  Implied 
warranty  of  their  fitness  and  whole- 
someness unless  there  is  fraud  or  deceit. 
Giroux  II.  Stedman,  145  Mass.  439. 

And  the  same  is  true  of  a  sale  made 
by  a  cattle  drover  to  a  butcher.  Gold- 
■  ■       .  Ryan,  3  E.  D.  Smith   [N.   Y.) 


a 


Neitze,  21  Minn.  70;  Jones  v.  Murray, 
3  T.  B.  Mon.  (Ky.)  83;  Rocchi  r. 
Schwabacher,  33  La.  Ann.  I364i  Wright 
V.  Hart,  17  Wind.  (N.  Y.)  267;  s.  c, 
affirmed,  18  Wend.  (N.  Y.)  449. 

a.   Giroux     V.    Stedman,    145     Mass. 

439.      But    see    Hoover  v.   Peters,    18 

Mich.  51. 

*  Thus,onaGaleof  hogs,  known  by  the 

;r  to  be  intended  for  the  market,  and 

0  opportunity  for  inspection   by 

idee,  there  is  an  implied  warrantv 

of  fitness.     Best  i'.  Flint,  58  Vf.  543;  s- 

c,  cfi  Am.  Rep.  570.  But  coi 

V.  Ulmer,  108  Pa.  St.  333;  t 

Rep.  110. 

And  see  in  support  of  the  text, 
Emerson  r.  Brigham,  lo  Mass.  197;  s. 
c,  6  Am.  Dec.  109;  Wtnsor  i'.  Lom- 
bard, 18  Pick.  (Mass.)  61;  Moses  v. 
Mead,  1  Den.  (N.  Y.)  378;  s.  c,  43  Am. 
Dec.   676;   Humphreys   v.   Comline,  " 


ire  Ryan 
.,  56  Am 


here  a  commission  merchant  sold  Blackf.  (Ind.)  516;  Bigge  v.  Parkinson, 
icd  and  unmerchantable  veal  to  a  7  H.  &  N. 95s;  Beer  f.  Walker,  46  L.  J., 
1  dealer  it  was  lield  that  there  was     C.   P.  677;  Burch  v.   Spencer,  u   Hun 


spoiled 

retail  dealer  it  was  lield  that  there 

no    implied    warranty    against    latent 

defects   that   made   the   veat   unfit    for 

food,  the  buyer  having  had  a  chance  to 

inspect   before   buying.      Rinscbler    v. 

Jellifc,  9Daly  (N.  Y.)  460. 

When  provisions  are  bought  to  be 
sold  again  there  la  no  implied  warranty 
ofsoundneBBorwholesomenesa.  Moses 
V.  Mead,  I  Den.  (N.  Y.)  378;  s.  c,  43 
Am.  Dec.  676;  Hyland  v.  Sherman,  2 
E.  D.  Smith  (N.  Y.)  jm- 

And  see  generally,  m  support  of  the 
rule  in  the  text,  Windsor  v.  Lombard, 
18  Pick.  (Mass.)  61;  Humphreys  r. 
Comline,  8  Blackf.  (Ind.)  516;  Ryder  v. 


677;  Burch  V.  Spencer,  I 
(N.  Y.)  504;  Cooley  on  Torts  (ind  ed.) 
•4B0;  2  Schouler's  P.  P.  (ind  ed.),  4 
34S;  ante,  section  I,  5,  13,  28. 

4.  As  we  have  seen,  such  Is  the  English 
rule,  aale,  section  37;  Benj.  on  Sales 
(Bennett's  ed,  1S88),  4  672;Burnby  :■. 
Boilett,  16  M.  &  W.  644;  Biddle  on 
Chat.  War.,  I,  187, 

And  the  lale  American  tent  writers 
regard  Che  doctrine  of  the  text  as  the 
real  rule  in  the  United  Stales.  Biddle 
on  Chat.  War.,  J  2041  2  Schouler's  P.  P. 
(;nd  ed.),  5  348;  Bennett's  note  to  Benj. 
on  Sales  (etT  1888),  p.  630. 

There  are  but  two  cases  that  directly 
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■be  recovered  for  injuries  resulting  from  the  use  of  unwholesome 

provisions  sold  or  furnished  by  a  dealer,  or  by  any  other  person 
with  knowledge  of  their  character,*  and  in  such  cases  knowledge 
■on  the  part  of  the  dealer  is  often  presumed  by  the  law  *     There 

hold  that  a  wairantv  of  wholesomenesG  And   see   Goad   ii.  Johnson,   6   Heisk. 

u  implied  In  all  safes  of  provUions  for  (Tenn.)  340. 

food.     Hoover  v.  Peters,  18  Mich.  51;  Upon   what    ground   Is    an   implied 

McNaughton  v.  }ay,  1  W.  N.  C.  (Pa,)  warranty  rested  in  the  case  of  a  sale  of 

470.    And   the   latter   of   these  two  is  provisions,  which  does  not  exist  in  the 

entitled  to  but  little  weight,  being  front  case  of  a  sale  of  other  articles^      Obvi- 

an  inferior  court.     On  the  other  hand,  ouslj'    it   is    not    upon    anj    property 

tTie  rule  stated  in  the  tent,  by  which  the  grounds,  or  l>ecause  thereby  the  estate 

usual  doctrines   of  implied   warranties  of  either  party  is  affected;  but  for  rea- 

are  strictly  applied  in  cases  of  the  sales  sons  of  public  policy,  for  the  pre«er>'a- 

■of  provisions,  seems  in  full  accord  with  tion  of  life  and  health,  the  law  deems 

the  best  cases.  it  ivise   that   he   who  engages    in    the 

It  is  said  that  in  the  sale  of  provisions  business  of  selling  provisions  for  domes- 

for  domestic  use  a  warranty  is  implied  tic   use   should   himself   examine    and 

that  they  are  sound  and  wholesome,  on  know  their  fitness  for  such  use,  and  be 

the  ground    that    such   a  warranty  is  liable  for   a   lack   of  such   knowledge, 

necessary  for  the  preservation  of  health  One  may  not  place  poisott  where  it  is 

.and  life.     But  it  has  been  denied  that  likely  to  be  taken   by  one  ignorant  of 

anything  can  be  inferred  from  the  sale  Its  qualities.  Regard  for  human  lifecom- 

'Of  provisions,  whichmay  not  be  inferred  pels  this.     No  more  may  he  sell  food 

to   a     like     purpose     in     other    cases,  unfit   to  be   eaten   to   a  man   who   he 

Wright   V.    Hart,    18   Wend.   (N.   Y.)  knows  is  buying  it  to  cat.     The  same 

464;  Senator  Tracy's  opinion;  Emerson  reason  controls,  to  wit,  regard   for  life 

1:  Brlgham,  10  Mass,   197;  Winsor   v.  and  health.     But  this,  it  will. beremem- 

Lomliard,  18  Pick,  (Mass,)  57,    In  the  tiered,  is  an   exception  to  the  general 

last   two  cases   the  warranty  was   put  rule  of  the  common   law,  and   uie 


upon  the  groimd  of  the  deceit;  and  It  is  ception  should  not  be  extended  beyond 

said  the  only  dllTerence  Is,  that  in  the  the  reach  of  the  reasons  upon  whkh  It 

case   of  provisions   the   fraud  is  more  is  based, 

obvious,  as  when  a  butcher  sells  stale  If  the  preservation  of  human  life  and 
and  unwholesome  meat  to  hiscustomers  health  be,  as  we  think  it  is,  the  founda- 
as  fresh  and  sound,  the  artifice  Is  proved  tion  of  this  exception,  then  it  should  not 
by  the  fact  itself,  as  his  knowledge  of  be  extended  to  cases  in  which  human 
the  falsehood  is  to  be  presumed  from  life  and  health  are  in  no  wise  en- 
the  nature  and  duties  of  his  trade  or  dangered,  Lukens  ti,  Frelund,  17  Kan. 
calling,  Humphreys  v.  Comline,  8  664;  s.  c,  41  Am,  Rep.  419,  433,  And 
Blackf.  (Ind.)  516,  531.  see  Story  on  Sales  (Perkins' ed.),  4  373; 
So  the  law  readily  raises  a  presump-  Cooley  on  Torts  (2nd  ed.),  561.  Ufa 
tion  where  food  has  been  sold  by  a  also  submitted  that  the  numerous  cases 
dealer  that  he  knew  whether  it  was  cited  by  the  learned  editor  of  the 
sound  and  wholesome  and  warranted  it  American  Decisions  to  Hunter  i-. 
to  be  sound.  State,  73  Am.  Dec.  165,  scarcely  sup- 
If  il  is  bad  a  false  and  fraudulent  port  the  rules  on  this  subject  as  stated 
representation  may  be  presumed  from  in  that  note,  but  on  the  contrary,  when 
the  fact  that  it  was  exposed  for  sale,  examined,  they  will  be  found  in  line 
Winsor  !.■.  Lombard,  18  Pick.  (Mass.)  with  the  text.  See  also.  In  support  of 
(^\\  Emerson  v.  Brlgham,  10  Mass.  197;  the  text,  the  numerous  cases  quoted  and 
*,  Ct  6  Am.  Dec.  109.  cited  supra,  on  this  general  subject- 
Indeed,  there  is  nothing  to  be  in-  matter, 
ferred  in  a  sale  of  provisions,  which  1.  French  v.  Vining,  102  Mass.  131; 
may  not  be  inferred  to  a  like  purpose  s.  c,  3  Am.  Rep.  440;  Emerson  i'.  Brig- 
In  other  cases,  where  Ihe  calling  or  pro-  ham,  10  Mass.  197;  s.  c.,  6  Am.  Dec. 
Icssion  of  the  seller,  the  soundness  of  109;  Van  Bracklin  v.  Fonda,  is  Johns. 
Ihe  price  and  the  nature  of  the  article  (N.  Y.)  468;  s.  c,  7  Am.  Dec.  339; 
Kold  have  been  made  the  grounds  of  Moses  v.  Sfead,  i  Den.  (N.  Y.)  37S;  e. 
decision.  Emerson  v.  Brigham,  10  c,  43  Am.  Dec.  676. 
Mass.  197;  s.  c,  6  Am.  Dec.  log,  iii.  3.  See  Cooley  on  Tort*  (and  ed.), 
158 
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is  also,  in  many  States,  and  under  various  statutes  and  decisions, 
a  criminal  liability  for  exposing  to  sale,  or  selling  unsound  and 
unwholesome  provisions,  but  the  discussion  of  this  subject  comes 
more  properly  in  the  domain  of  the  criminal  law,*  So  there  is  a 
civil  liability  for  the  violation  of  statutory  provisions  by  the  sale 
of  unsound  or  unwholesome  food  and  provisions,  but  while  such 
cases  have  been  frequently  treated  and  rested  upon  the  principle 
of  implied  warranties,  they  are,  in  fact,  scarcely  analogous.* 

38.  Srngi — Implied  Warranty  in  Bale  o£ — In  the  sale  of  drugs, 
medicines  or  chemicals  by  a  druggist  the  rule  caveat  emptor  has 
no  application  if  the  purchaser  is  not  an  expert  and  buys  in 
reliance  upon  the  knowledge  and  skill  of  the  druggist.  In  such 
case  there  is  an  implied  warranty  that  the  thing  sold  is  what  it 
purports  to  be,  fit  for  the  uses  to  which  it  is  usually  put  or  for 
which  the  dru^ist  has  recommended  it,  and  not  a  different  or  more 
dangerous  drug  than  the  one  called  -for  by  the  purchaser.  For  a 
breach  of  any  or  all  of  these  implied  warranties  a  druggist  is  liable 
in  damages ;  and  if  he  sells  as  a  harmless  drug  a  dangerous  and 
poisonous  one,  he  is  liable  for  any  injuries  that  follow,  even 
though  such  sale  was  to  a  dealer  who  sold  again  to  the  person 
injured,  relying,  in  making  such  sale,  on  the  knowledge,  skill  and 
representations  of  the  original  seller.* 


,    n  this  genera]  subject.  repre«ented  in  this  cese,  does  not  tuiow 

1.  See  cases  collected  In  note  to  one  drug  from  another;  but  in  the  pur- 
State  v.  Hunter,  73  Am.  Dec.  17:-  chaee  of  drugs,  the  customer  must  rel^ 
175.  upon  tiie  druggist  to  furnish  the  article 

S.  Burnby  v.   Bollett,  16   M.  &   W.  called  for;  and  in  this  particular  buBl- 

C44;  Goad  V.  Johnson,  6  Helsk.  (Tenn.)  ness,  the  customer  who  has  not  the  ex- 

346;  Hunter  v.  State,  1    Head  (Tenn.)  perience  and  learning   necessary   to  a 

160;  s.  c,  73  Am.   Dec.  164,  and  notes  proper  vending  of  drugs  would  not  be 

17:.  17a.  held  to  the  rule  that  he   must  examine 

S.  It  is  claimed  that  in  the  sale  of  for  himself  It  would  be  but  idle  mock- 
chattels,  where  the  purchaser  has  an  ery  for  the  customer  to  make  the  ex- 
opportunity  to  examine  before  the  pur-  aminatjon,  when  it  would  avail  him 
chase  is  made,  the  common  law  rule  of  nothing. 

caveat  etaftor  applies   without  excep-  On  the  contrary,  the  business  is  such 

lion.     As   a  general   rule,  the  doctrine  that   in   the   very  nature  of  things  the 

does  apply  in  the  purchase  of  chattels  druggist   must   be  held  to  warrant  that 

when   an   opportunity  for  examination  he  will  deliver  the  drug  called   for  and 

by  the  purchaser  is  shown.    But  where,  purchased    by    the    customer.      If    as 

from   the  nature  of  the   article,  or  the  claimed,  the  appellee   delivered  to  ap- 

peculiar   character   of  the   business  in  pellant  some  harmless   or   useless  drug 

which  the  thing  Is  being  sold,  it  is  shown  Instead  of  the   paris  green  asked  for  by 

that  an  examination   would   not   avail  appellant,  he  would   be  he!d  liable  for 

the  purchaser  anything,  it  might  con-'  the  damages  resulting  from  the  act  as  a 

stitute  an  exception  to  the  general  rule,  natural    or    legal  consequence.    Jones 

dependent    upon  the  circumstances  of  ti.   George,  j6  Tex.   i:fg;  s.  c,  ^1  Am. 

each  particular  case.  Rep.  6S9. 

The   appellee    was    engaged    in  the  "A   dru^;lst   being    applied    to    for 

business  of  a  druggist,  holding  himself  'parls  green,'  knowing  that  it  is  required 

out  to  the  public  as  one  having  the  pe-  for  killing  cotton  worms,  and  delivering 

cullar  learning  and  skill  necessary  to  a  an   inferior  article   as  'paris  green,'  al- 

«afe  and  proper  conducting  of  the  busi-  though  in   good  faith   and  without  ex- 
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39.  Identity  Of  QiutUty,  Kind  or  Speeiei. — The  distinction  between 
an  implied  warranty  and  a  condition  precedent  oF  kind  or 
species  has  already  been  treated.'  But  in  many  cases,  where 
a  condition  precedent  has  not  been  complied  with,  the  vendee,  by 
receiving  and  accepting  a  substantial  part  of  that  which  was  to  be 
performed  in  his  favor,  changes  the  condition  precedent  into  an 
implied  warranty  of  kind  or  quality,  for  a  breach  of  which  he  may 
maintain  an  action  *  But  a  condition  precedent  as  to  kind  or 
species  cannot  thus  be  changed  into  an  implied  warranty  that  the 
thing  delivered  and  received  shall  be  of  any  certain  quahty  of  such 
kind  or  species.^  Yet  the  buyer  may  reject  goods  not  of  the 
quality  specified,  as  failing  to  comply  with  a  condition  precedent, 
or  may  maintain  his  action  for  a  breach  of  an  implied  warranty, 
if  after  delivery  they  prove  not  to  be  of  the  quality  bargained 
for* 

presE  warranty,  is  liable  In  damages  for  their  character   ae  conditions,  and  be- 

the  failure  of  the  crop  caused  therebj',  come  warranties,  for  the  breach  of 
and  the  measure  of  damages  is  the  which  an  action  will  lie  to  recover  dam- 
value  of  the  crop  just  before  its  destruc-  ages.  The  rule  of  law  is  thus  stated  bv 
tion,  with  the  cost  of  the  compound  Williams,  J.,  in  Behn  ij.  Bumess,  a's 
'   its   preparation    and    application,  established  o        ■     ■   •  ■         .   ■      . 


and  interest  on  the  monej's  thus  ex-  by  authority,  t  B.  &  S.  735.  Wolcott 
pended."  Tones  v.  George  {second  i'.  Mount,  36  N.  J.  L.  162;  s,  c,  13  Am. 
appeal),  61  Tei,  345;  s.  c,  48  Am.  Rep.     Rep.  4  " 


33o.  S.  Wheregoodsofthespecifiedkindare 

And  In  a  famous  New  York  case  a  delivered,  adefect  in  thequality  ofsucli 

manufacturing  dru^ist  was  ield  liable,  goods  will  not   release   the   vendee,     i 

on  the   ground   of  negligence,  for  the  Schouler's  P.  P.  (2nded.),  ^  351;  Ryan 

poisoning  of  the  plalntili  by  jabelling  i'.  Ulmer,  108  Pa.  St.  331;  s.  c.,  56  Am. 

and   selling   as   extract  of  dandelion  a  Rep.   no;    Whltaker  v.    Eastwick,  75 

jar  of  extract  of   belladonna.     In  this  Pa.  St.  229;  Jennings  v.  Gratz,  3  Rawle 

case  the  manufacturing  druggist  sold  to  (Pa.)  16S;  e.  c,  23  Am,  Dec.  iii;  Wie- 

a  jobber,  who   in   turn  sold  to  a  retail  ler  v.  Schilizzl,  17  C.  B.  6191  Gossler?'. 

druggist,  of  whom  the  plaintiff  bought.  Eagle  Sugar  Relinery,   103  Mass.  331, 

Thomas  II.  Winchester,  6  N.  Y.  397;  s.  334;    Swett   v.   Shumway,   102   Mass. 

c,  57  Am.  Dec.  455.  365;  s.  c,  3  Am.   Rep.   471;  Dounce  i\ 

1.   See     Conditions      Precedent  Dow,    64    N.    Y.    41 1 ;     Whitman    t'. 

Not    Implied    Warranties,  ante,  Freeze,  33  Me.  211;  Tilton  Safe  Co.  v. 

section  7  of  fext.  Tisdale,  48  Vt.   83;  Hyatt  v.  Boyle,  5 

a.  Benj.  on  Sales  (Bennett's  ed.  1888),  Gill  &  J.  (Md.)  no;  s.  c.  25  Am.  Deo. 
J  564,  citing  Ellen  v.  Topp,  6  Ex.  424;  276;  Gunther  v.  Atwell,  19  Md.  157. 
Behn  V.  Bumess,  3  B.  &  S.  751;  32  L.  4.  Substantially  the  description  is 
J.,  CL  B.  204;  Jud.  Act.  1875;  Ord.  19,  warranted.  It  will  comport  with  sound 
r.  3  (Eng.).  And  see  Mr.  Bennett's  note  legal  principles  to  treat  such  engage- 
to  Benjamin,  pp.  5111,  619.  mcnts  as  conditions  In  order   to   afford 

But  In  a  number  of  Instances  it  has  the  purchaser  a  more  enlarged  remedv 

been  heldthat  statements  descriptive  of  by  resciseion  than   he  would  have  on  a 

subject-matter,  if  intended  as  a  sub-  simple  warranty,  but  when  his  situation 


regarded  In  the   first  instance   as  con-  repudial 

dltions,   on   the   failure    of   which   the  reason  supported  by  principle 

other  party  may  repudiate  in  toto,  by  a  adduced  why  he  should  not  have  upon 

refusal  to  accept,  or  a  return  of  the  ar-  his  contract  such  redress  as   is  practi- 

ticle,  if  that  be  practicable,  or  if  part  of  cable  under  the  circumstances.     In  that 

the   consideration    has   been    received,  situation   of  affairs   the  only  available 

and  rescission,  therefore,  has  become  im-  means   of  redress   Is   by  an   action  for 

possible,  such  representations  change  damages.    Whether  the  action  shall  be 
100 
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In  regard  to  quantity,  there  is  an  implied  warranty  that  it  shall 
be  as  great  or  the  same  in  amount  as  represented  by  the  vendor.' 
But  a  mere  expression  of  opinion  as  to  quantity  is  not  to  be  con- 

technicallj  considered   an  action   on  a  refuse  to  accept,  on  the  ground  that  the 

waminty  or  an  acUon  for  the  non-per-  failure  to  deliver  the  quantity  specified 

formance  of  a  contract  1b  entirely   im-  is  a   breach   of  a  condition   precedent, 

material.                            The   purchaser  a    Schouler's   P,   P.  (and  ed.),   4^   380, 

may    contract    for    a    specific    article  388;  Benj.  on  Sales  (Bennett's  ed.  1888), 

as    well    as    for  a    particular  quality,  %()  6S9, 690. 

and  if  the  seller  makes  such  a  contract,  The  contract  of  the  defendants  was, 
he  is  bound  by  it.  The  state  of  the  in  substance,  that  they  would  purchase 
case  presented  showb  that  the  pUintifT  a  cargo  of  375  tons  of  Scranton  and 
inquired  for  seed  of  a  designated  kind,  Wilkesbarre  coal,  at  the  prices  named 
sjid  Informed  the  defendants  that  he  by  the  plaintiff,  to  t>e  shipped  on  board 
wanted  it  to  raise  a  crop  for  the  New  a  vessel  ready  to  be  loaded  at  once.  It 
York  market.  The  defendant  showed  is  obvious  that  both  the  quantity  of 
him  the  seed,  and  told  liim  it  was  the  kind  coal  and  the  time  of  delivery  were  es- 
he  inquired  for,  and  sold  It  to  him  as  sentlal  eiements  of  the  contract.  Rom- 
such.  Inspection  and  examination  of  mel  v.  Wingate,  103  Mass.  330.  Com- 
theseed  were  of  no  service  to  the  plain-  ^are  Norrlngton  i^,  Wright,  115  U.  S. 
Uff.  The  facts  and  clrcumsUnces  at-  1888;  Filley  *.  Pope,  115  U.  S,  213. 
tending  the  transaction  were  before  the  Where  ten  hogsheads  of  claret  were 
court  below,  and  from  the  evidence  it  ordered  and  fifteen  were  delivered,  it 
decided  that  the  proof  was  sufficient  to  was  keld  that  the  vendee  was  justifiable 
establish  a  contract  of  warranty.  The  in  refusing  to  receive  any  of  the  hogs- 
evldence  tended  to  support  that  con-  heads.  Cunliffe  v.  Harrison,  6  Exch. 
elusion,  and  this  court  cannot,  on  cer-  903. 

tiorari.  review  the  finding  of  the  court  And  the  rule  was  carried  still  fur- 
below, on  a  question  of  fact,  where  thcr  in  Levy  ■d.  Green,  where  it  was 
there  is  evidence  from  which  the  con.  keld  that  the  vendee  was  not  obliged  to 
elusion  arrived  at  may  be  lawfully  in.  accept  the  exact  quantity  of  the  kind 
ferred.  Wolcott  v.  Mount,  36  N,  J.  L.  of  goods  ordered  when  a  !ot  of  other 
ifii\  E.  c.,  13  Am.  Rep.  438,  442,  443.  goods,  not  ordered,  were  shipped  with 
And  see  Pope  v.  Allis,  115  U.  S.  363;  them,  and  the  duty  of  assorting  and 
Norrington  v.  Wright,  115  U.  S.  188;  selecting  would  have  fallen  on  the  ven- 
Filley  v.  Pope,  nc  U.  S.  JI3;  White  dee.  Levy  v.  Green,  8  E.  &  B.  ^75;  1 
V.  Miller,  71  N.  Y.  118;  8.  c,  37  Am.  E.&E.  g^;  27  L.J.,  Ci;B.  ill;  18  L.  J., 
Rep.  13;  Hawkins  v.  Pemberton,  51  N.  Q^  B.  319.  See  also  Nicholion  v.  Brad- 
Y.  198;  s.  c,  10  Am,  Rep.  505;  Van  field  Union,  L.  R„  i  Q.  B.,  620:  35  L. 
Wj-ck  K.  Alien,  69  N.  Y.  61;  ».  c,  2%  J.,  0^8,176;  Tarling  i..  O'Riorden.  i 
Am.  Rep.  136;  Catchings  v.  flacke,  15  Ir.  L,  R.  81;  Dixon  t-.  Fletcher,  3  M.  & 
Mo,App.5i;  Whitakert..  McCormick,  W.  146;  Hart  f.  Mills,  15  M.  &  W,  85; 
6  Mo.  App.  114;  Richmond  etc.  Co,  v.  Renta  ii.  Sala,  4C.  P.  D.  339;  Chand- 
Farquar,  8  Blackf.  (Ind.)  89;  Hyatt  v.  ler  v.  DeGiaff,  37  Minn.  108;  Cron- 
Boyle,  s  Gill  &  J.  (Md.)  110;  s.  c.  25  'nge'  ^-  Crocker,  hi  N.  Y.  151,  But 
Am.  Dec,  276;  Borrekins  v.  Sevan,  3  compare  Iron  Cliffs  Co,  v.  Buhl,  42 
Rawle  (Pa.)  23;  s.  c,  23   Am.  Dec.  85;  Mich.  86. 

Jennings  ii.  Gratz,  3   Rawle  (Pa.)   168;  In  cases  involving  the  offer  of  a  less 

B.    c,   23    Am,    Dec.    in;  Adams    v.  quantity  than  that  contracted   for,  the 

Rogers,  9  Watts  (Pa,)  121.  rule  against  the   vendor  is   even   more 

1.  In  the  case  of  the  sale  of  cattle  to  stringent  than  where  he  offers  a  quan. 

be  paid  for  according  to  weight  as  de-  tity   too  great.      Smith   n.   Lewis, 


ie/rf  that  the  vendor  was   liable   on   an  (N.  V.)  534;  Rockford  etc.  R,  Co.  :■. 

implied  warranty  for  money   paid  for  Lent,  63  fll.  288;  Wright  v.  Barnes,  14 

excess  of  weight  shown  by  his  defective  Conn.  518;  Morgan  r.  Gath,  3  H,  &  C. 

scales.    Clifton  v.  Sparks,  82  Mo.  115.  748;   Waddington  tj.  Oliver,  2  B.  &   P. 

So  when  a  certain  quantity  of  a  thing  N,    R,     61.       Compare     Oxendale    v. 

is  ordered,  and  a  less  or  greater  quan-  Welherell,  9  B.  &  C.  386;  Marland  v. 

tity  is  offered  In  fulfilment  of  the  con-  Stanwood,   101    Mass.   470;    Haines  v. 

tract  by  the   vendor,  the  vendee   may  Tucker,    50    N.   H.     307.       And     see 
10  C.of  L.~ii                           161 
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strued  as  an  implied  warranty.'  Nor  is  an  estimate  of  quantity, 
■where  both  parties  have  equal  means  of  knowledge,  and  the  sale 
is,  in  gross,  binding  upon  the  vendor  as  an  implied  warranty  of 
■quantity.* 

40.  G«nnineiieu — Implied  Wairanty  o£ — In  certain  cases  there  is 
an  implied  warranty  or  condition  precedent  of  the  genuineness  of 
the  thing  sold;  and  this  is  especially  true  of  the  sale  of  choses  in 
action.^  Thus,  on  a  sale  of  accounts,  there  is  an  implied  warranty 
that  they  are  genuine  and  owing.*  And  the  vendor  is  liable  for 
the  reasonable  expenses  of  the  vendee  made  in  an  attempt  to  col- 
lect transferred  accounts  which  are  fictitious.*  So  in  the  sale  of 
commercial  paper,  there  is  an  implied  warranty  against  forgery, 
and  that  the  signatures  are  genuine  and  the  signers  competent  to 
make  a  contract.*     But  usually  there  is  no  implied  warranty  of 

2  Schouler'e  P.  P.  (jnd  ed,),  %  ja^.  were  entitled  to  all  the  credit  due  to 
1.  Switier  v.  Plnconning  Mfg.  Co.,  them  In  case  such  signatures  were  real 
59  Mich.  4S8.  and  genuine.  Both  parties  must  \x 
S.  McCrea  v.  Longstreth,  17  Pa.  5t,  presumed  to  understand  the  law;  both, 
316.  And  Bee  McConnell  v.  Murphy,  L.  iherefore,  must  have  known  that,  If  the 
R.,  5P.  C.ioj;  Shepard  V.  Lynch,  26  endorsements  were  genuine,  the  en- 
Kan.  377;  Pembroke  Iron  Co.  n.  Par-  dorsers  would   be,  conditionally   liable 


r.;f<?. 


ly   (Mass.)   589;   McKay   v.     for  the  payment ;  otherwise  n 
Mich.   597;   Brawley   v.   U.         "The  case  does  not  proceed   t 


S.,  96  U.S.  168;  2    Schouler's   P.    P.  ground  of  fraud  ;  it   does   not   suggest 

(3nd  ed.),  \  389.  that  the  intestate  had  any  knowledge  of 

8.  Newmark  on   Sales,  %   326;  Benj.  the  forgery,  or  any  purpose  wilfully   to 

■on  Sales  {Bennett's  ed.  1S88),  ^  607-609;  utter  and  pass  a  forged  security.     .     .     . 

also.   Mr.   Bennett's   note   to   same,  p.  Looking  at  the  case   in  this   point   of 

^30;  Biddle   Chat.    War.,    j^   I3l-'37i  view,  it  seems  to  fall   under   a   general 

iijo.  rule  of  law,  that   in  every  sale  of  per- 

4.  Gilchrist  f.  Ilillard,  53  Vt.  592;  s.  sonal   property  the   vendor    impliedly 

c,  38  Am.  Rep.  706;  Marshall  v.  Mor-  warranU  that  the  arUcle  is  in  fact  what 

^n,  58  Vt.  60.  it  is  described  and  purports  to  be,  and 

B.  Kingsley  i'.  Fitts,  55  Vt.  253.  that  the  vendor  has  a  good  title  or  right 

B.   A  bank  discounted,  in   the   usual  to  transfer  it.     In   the   present   case,  it 

.  course  of  business,  two  promissory  notes  will  be  perceived  that  the  plaintiRs  not 

■  at  the   instance  of  one    Sheldon,   both  only  failed  to  obtain  the  responsibiliti- 

notes  purporting  to  have  been  made  by  of    the    endorser — say    Levi   Russell ; 

■one  Senas  Cook,  and  endorsed  by  Levi  they  failed  to  obtain  the  responsibility 

Russell  and  Geo.  Shipman  respectively,  even  of  the  promisor,  whose  signature 

being  the  payees  named  in  the   notes,  was  genuine.     The  note  was  payable  to 

The  endorsements  were  forged,  and  an  the  order    of    Russell  ;     nobody    else 

action  was  brought  against  the  admin-  could  endorse  Or  transfer  It,  or   make  a 

istrators  of  the  vendor,  the   count   be-  legal  title  to  it.     He  did  not  endorse  it, 

ing  on   an   implied  warranty   that  the  and  of  course  he  conveyed  no  title  to 

■endorsements  were  genuine.    Shaw,  C.  anybody  to  claim  it  of  the  promisor." 

J.,  delivering  the  opinion  of  the  court,  And  it  was  accordingly  keld  that  (he 

-said;  "The  question   here   is,  whetlier  vendor    had    impliediv   warranted   the 

the  plaintiffs  in  their  declaration  have  genuineness  of  the  endorsements.    Ca- 

set   ibrth   any   legal    cause   of   action,  hot  Bank  v.   Morton,  4  Gray   (Mass.) 

The  action  proceeds  on  the  ground  of  456. 

contract — of   an     implied    stipulation,  In   Ellis  t'.  Wild,  6   Mass.  321,   one 

growing  out  of  the  nature  of  the  trans-  parly  contracted  with  the  other  for  a 

action,  that  the  signatures  of  the  names  certain  amount  of  rum.   When  the  rum 

-of  the  parties,  borne  on  the  notes,  were  was  delivered  the  vendee  gave,  and  the 

as  they  purported  to  be,  their  real  and  vendor   received   in    payment,   certain 

■genuine   signatures,  so  that   the   notes  promissory  notes  signea  by  one  Clark 
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and  endorsed  by  one  Withington.    Both  It  is  so  held  in  Rhode  Island.     Aldrich 

vendor  and   vendee  supposed   the   en-  v.  Jackson,  5  R.   I.  318.     Also  in  Ver- 

dorsement  to  be  genuine,  but  Clark  ab-  mont.     Thrall  v.   Newell,  10  Vt,  202. 

Gconded  and  the  endorsement  proved  a  But  there  arc  two  cases  which  state  a 

folder)'  ;  whereupon  the  seller  of  the  distinction   In  respect   to  this   implied 

rum  sued  the   buyer,  who   had   given  warranty  that  is  not  recognized  In  the 

him  the  notes  in  payment  for  the  price  other  cases." 

of  the  mm.    The   buyer  insisted  that  The  court  then  cites  Ellis  u.  Wild,  6 

tlie  notes  were  payment,  and  this  raised  Mass.  321,  and   Baxter   v.   DureA,   19 

the  question  whether  there  was  an  fm-  Me.  434;  s.  c.,  to  Am.  Dec.  603,  states 

plied  warranty   that   Che   endorsement  the  doctrine    ntld  in   them,   being   as 

was  not  forged.     Parsons,  C.J.,  said:  stated  above,  and  continues: 

■'  The   real   quesUon   in  the  case   ia,  "If  this  is  the  law  of  this  common- 

on   which   of   the   parties,   both   being  wealth,   then   the   plaintilT  cannot   re- 

equally  innocent,  the  loss   of  the  notes  cover;  for  he  bought  the  notes  for  cash 

shall  fall.     And   it  is  our  opinion  if  it  and  did  not  take  them  in  payment  of  a 

was  the  original  intent  of  the  defend-  debt.     But  It  is  difficult  to  see  any  valid 

ant  to  sell,  and  of  the  nlaintiff  to  buy,  reason  for  such  a  distinction.    Whether 

the    notes,  and   to   make    payment  in  the  purchaser  pays  cash  or  discharges  a 

rum,    the    defendant   has  fulfilled    his  debt  in  payment  for  the  forged  paper, 

contract,  and  the  plaintiff  cannot  main-  the  injury  is  the  same  to  him.     There 

tain  this  action.  Is  In  both  cases  a  failure  of  considera- 

"But  if  the  plaintiff  intended  to  sell  tion  growing  out  of  a  mistake  of  facts. 

the  rum  for  money,  and  the  defendant  The  actual   contract   and  the   Implied 

intended  to  buy  rum,  and  the  payments  understanding  as  to  the  genuineness  of 

of  the   notes  was    not   a    part   of  the  the   note   is   in   both   cases   the   same. 

original  stipulation,   but  an  accommo-  And    we    think    that    the    authorities 

dation  to  the  defendant,  then  he  has  not  which    hold  the  seller   to   an   implied 

paid   for   the  rum,   and   the   action   is  warranty,  in  such  case,  that  the  note  is 

maintainable."     Ellis  v.  Wild,  6   Mass.  genuine,   are  in   conformity    with   the 

311,321.  principles  of  sound  reason  and  justice. 

The  distinction  made  in  Ellisn.  Wild,  and  with  the  understanding  of  the  par- 

6  Mass.   321,   between   the   case   when  ties  in  making  such  a  contract."     And 

viewed  as  a  purchase  of  the  notes,  and  it  was  accordingly  held  that  in  the  sale 

when  viewed  as  a  mere  acceptance  of  of  a  note   there  was  an   implied  war- 

the  notes  in  payment,  has  not  since  met  ranty  of  the  genuineness  of  the  signa- 

wHh  the   approval   or   the    Massachu-  ture.      Merriara   v.   Wolcott,   3   Allen 

setts  courts,  but,  on  the   contrary,  has-  (Mass.)   358;  s.   c,    So   Am.   Dec.  69. 

been  expressly  denied.  And  see   Worthington  v.  Cowles,   113 

Thus,  in  Merriam  v.  Wolcott,  3  Allen  Mass.  30;  Hussey  v.  Sibley,  66  Me.  191, 

(Mass.)  358,  it  is  said  :  But   compare    Fisher    i>.   Rieman,    13 

"The  lirst  question  presented  by  this  Md.  511. 

case   Is,   whether   a   person   who   pur-  Day  v.  Kinney,  131  Mass.  37,  is  not 

chases  a  note  of  a  broker  for  cash,  and  in  conflict  with   Merriam   ■«.  Wolcott, 

takes  the  note  by  delivery,  can  recover  just  cited,   although   the    language   of 

back  the   money  paid,   if  the  maker's  Gray,  C.  J.,  when  separated  from   the 

signature  turns  out  to  be  forged.    The  facts,  might  l>e  so  construed.     In   Day 

text  books  state  the  law  to  be   that  he  v.  Kinney,  the  only  point  decided  was 

can  recover  it  back  on  the  ground  of  that  where  a  sale  of  commercial  paper 

an  Implied  warranty  that  the  note  is  in  was  In  good  faith,  and   the  paper  was 

reality  what  it  purports  to  be,      Bayley  genuine,  no  warranty  of  the   solvency 

on  Bflls,  148;  Chittyon  Bills  (loth  Am.  of  the  maker  would  be  Implied, 

ed.},  345.    The   English  cases  are  re-  There  are  several  other  Massachu- 

ferred  to  in  these  treatises.    The  recent  setts  cases  that  support  the  text.    Thus 

case  of  Gurney  v.  Womersley,  4  El.  &  It  is  said  by  way  of  dictum  in  Boston 

Bl.   1^3.  asserts  Che  same  doctrine.     It  etc.  R,   Co.  v.  Richardson,  135  Mass. 

I   New  475,  that  "the  seller"  of  a  promissory 

i  Johns,  note  "impliedly  warrants  that  the  pre- 
vious signatures  are  genuine," 

And  in  another  case  itis  said;  "Apart 
from  the  form  of  the  action,  the  founda- 
tion of  the  obligation  of  the  defendant 

Bank  of  Albany, '1  'Hill    (N.  Y,)   387.  was  the  warranty,  implied  In  the  sals 
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the  pecuniary  responsibility  or  solvency  of  the  signers.*  And  it 
has  been  held  that,  on  the  transfer  of  a  note  void  against  the 
maker  for  usury,  by  a  holder  without  knowledge  of  the  usury, 
there  is  no  implied  warranty  of  freedom  from  the  taint  of  usury.* 
But  this  doctrine  is  vigorously  denied,  and  upon  principle  is  more 
than,  questionable.* 

Where  bank  bills  or  money  is  transferred  by  delivery  there  is 
an  implied  warranty  of  genuineness.*     And  such  is  the  rule  in 
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of  negotiable  paper,  that  the  names 
upon  it  are  genuine  and  of  persons  com- 
petent to  contract."  Potts  v.  Chapin, 
■  33  MuGii.  276,  281. 

And  see  also  Worthington  v. 
Cowles,  11!  Mass.  30;  Carpenter  *. 
Northborough  NaL  Bank,  133  Masi 
70;  Wilder  v.  Cowles,  100  Mbbb.  48; 
Mason  v.  Massa,  in  Mass.  48oi  Coo! 
idge  V.  Brigham,  i  Met.  (Masa.)  547;  1 
c,  s  Met.  (Mass.)  68;  Weddigen  v. 
Boston  etc.  Co.,ioo  Mast.  412. 

In  Lobdell  v.  Baker,  1  Met.  (Mass.) 
193,  an  earlj  case,  it  was  held  that  one 
selling  an  endorsed  note  impliedljF  war- 
rants that  the  endorser  is  suijurh,  and  Dec.  129;  Persons  v,  ]> 
that  the  endorsement  constitutes  a  s.  c.,  j8  Am.  Dec.  476. 
valid  contract.  Lobdell  v.  Baker,  i  3.  Littauer  v.  Goldman,  72  N.  Y. 
Met.  (Mass.)  1931  e.  c,  35  Am.  Dec.  506;  s.  c,  18  Am.  Rep.  170.  But  com- 
358.  And  as  we  iiave  seen  above  this  fare  s.  c.  in  court  below,  when  con- 
doctrine  is  expressly  approved  in  a  late  trarj  was  ieid,  a  Hun  (N.  y.)  233. 
case.  Potts  v.  Chapin,  133  Mass.  276,  S,  2  Daniel  Neg.  Inat  (3rd  ed.),  }§ 
281,  282.  JiS-ISi"!  Persons  !>.  Jones,  12  Ga.  371; 

The  doctrines  established  in  Massa-  s.  c,  58  Am.  Dec.  476;  Giffert  v.  West, 
chusetts  are  in  harmony  with  those  33  Wis,  618.  See  also  Giffert  u.  West, 
reached  in  moslif  not  all  of  the  other  37  Wis.  iij;  Hurd  v.  Hall,  13  WU. 
States,  and  in  England.  Thus  in  Indi-  ii2;Costigan  v.  Hawkins,  21  Wis. 
ana  it  is  keld  that  "the  person  who  552;  Lawton  ip.  Howe,  14  Wis.  241; 
promissory     notes,    whether   by     Delaware  Bank  iijervis,  20  N.  Y,  "" 


Owen,  60  Ala.  475;  Giffert  v.  West,  37 
Wis.  116;  Barton  v.  Tr^nt,  3  Head 
(Tenn,)  167;  Hurst  v.  Chambers,  12 
Bush  (Ky,)  I55i  Snyder  v.  Reno,  38 
Iowa  32^;  and  that  the  English  rule 
accords  with  that  stated  above,  see 
Jones  V.  Ryde,  i  Marsh,  157;  c  Taunt. 
488;  Gurnevr.  Womersley,  4  E.  ""  " 
133;  24L,J.,  q.B.46;3Dan-  " 
Inst,  (3rded.),  5  731(1. 

1.  Dav  n,  Kinney,  131  Mass.  37,  38; 
Bricknatl  v.  Waterman,  5  R.  I.  43; 
Burgess  v.  Chapin,  5  R.  I.  23s;  Beck- 
with  V.  Farnum,  t  R.  I.  230;  Lyons  v. 
Miller,  6  Gratt.  (Va.)  427;  s.  c,  «  Am. 


endorsement  or  delivery  ■ 
dorsement.  warrants  them  t 
ine  and  not  forgeries."      Be 


ithout    eri-     Webb  r.  Odell.  49  N,   Y,  583;  ChailU 
be  genu-     v.  McCrum,  31   Kan.  157;    Young  v. 
V.  Cnffer-     Cole,  3  Bing.  N.  C.  714. 
ty,  21  ino.  411.  4.   It  must  be   presumed   that  he  who- 

It  appears  to  be  very  well  settled  that  passes  a  bill  as  money,  passes  it  as 
the  vendor  of  a  bill  or  note,  without  en-  genuine,  and  the  law  implies  an  as- 
dorsement,  is  responsible  for  the  genu-  sumfsit  or  warranty  that  it  is  so.  And 
ineness  of  the  paper,  Thompson  v.  if  tlie  bill  should  be  counterfeit  and 
McCuUough,  31  Mo.  214;  B,  c,  77  Am.  worthless,  this  implied  promise  is  im- 
Dec.   644;    Lyons   v.   Miller,  6  Gratt,     mediately,     upon     passing     the     bill, 

,„..      __.    _     _      _^     .  _      i-.._     broken, and  an  action  lies  for  itsbreach; 

nor  does  it  matter  whether  he  who 
passes  it  knows  that  it  is  a  counterfeit 
or  not.  The  action  is  not  an  action  for 
a  fraud,  but  for  the  breach  of  a  promise 
implied  by  law.  Watson  c.  Cresap, 
1  B.  Mon.  (Ky,)  193;  s,  c,  36  Am. 
Dec,  572;  Buck  -u.  Doyle,  4  Gill  (Md.) 
478;  E,  c,|  45  Am,  Dec.  176;  Edmund 
V.  Digges,  1  Gratt.  (Va.)  359;  s.  c,  43 
Oec.  561;  Markle  v.   Hatfield,  2 


(Va.)   427;   s.   c,    M    Am.    Dec.    129; 
Flynn  v.  Allen,  57  Pa.  St.  483;  Swaniy 


r,37,Ga.423; 
I.     3i8-,    B. 


V.      Dagg,     6c 
erry,  63  N.'  Y. 


K.  Y.   «o;  Ross   V.   Terry 

613;  People's  Bank  v.  Bogart,  Si  N.  Y. 

loi;  Whitney  v.   Nat.   Bank,  45  N.  Y 

305;  Husscy  V.    Sibley,   66    Me.    192; 

ChallU    V.     McCrum,    23    Kan.    137: 

Allen  V.  Clark,  49  Vt.  390;  Barlsch  v  „     , 

Atwater,   i    Conn.   409;    Bankhead   v.    Johns.   (N.  Y.)  453; 


:.,  3  Am.  Dec> 
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the  sale  of  railroad  or  other  negotiable  bonds.*  So  there  is  an 
implied  warranty  that  shares  of  stock  sold  are  genuine  *  But  not, 
it  is  said,  that  they  have  not  been  fraudulently  issued  in  excess  of 
the  charter  limit.*  There  may  be  an  implied  warranty  of  genu- 
ineness in  the  sale  of  a  non-negotiable  certificate  of  corporate 
indebtedness*  as  well  as  of  the  validity  of  a  land  warrant,*  or  the 
existence  of  a  judgment.*  In  England,  statutory  provisions 
give  rise  to  the  implication  of  the  genuineness  of  trade  marks.' 

41.  Sale  by  Sample — Implied  Warranty  io. — In  a  sale  by  sample 
there  is  usually  an  implied  warranty — more  properly,  a  condition 
precedent — that  the  bulk  of  the  goods,  when  delivered,  shall  con- 
form to  the  sample  by  which  the  sale  is  made  in  kind,  character 
and  quality,* 

In  Pennsylvania,  however,  the  rule  seems  to  be  that  in  a  sale 
by  sample  there  is  no  implied  warranty  that  the  bulk  shall  equal 

446.     But  the  receiver  muat  use  proper  biKtv  beyond  this."     Otis  v.  Cullum,  92 

-diligence  in  giving  notice  to  the  person  U.  S.  447,  449. 

from  wliom   he   received  a  bad  bill  or  3.  1  Waterman  on  Corp.  89;  People's 

mone}'.     Raymond  v.  Baar,  13  5.  &  R.  Bank   v.   Kurtz,  99   Pa.   St.  344;  s.  c, 

(Pa.)   318;    9.   c,   15    Am.    Dec.   603;  44  Am.  Rep.  in. 

Curcier  v.  Pennock,  14   S.  &  R.  (Pa.)  S.  People's  Bank  v.  Kurtz,  99  Pa.  St. 

56,  344;   s.  c.,44  Am.   Rep.    tti.   And   see 

1.   The  telegraph  correspondence  in  White  v.  Robinson,  50   Mich.  73. 

this  case,  in   relation   to  the   sale  and  4.  The  legal  rules  that  apply  to  the 

purchase  of  certain  bonds,  considered,  sale  of  a  non- negotiable  certificate  of 

and  AcW  to  constitute  a  complete  con-  indebtedness,  issued  by  a  corporaUon, 

tract  of   sale,   upon   the   condition,  or  are  the  same  as  when  a  chattel  Is  sold, 

with    an    implied   warranty,   that    the  and   there   Is,  under  ordinary   clrcum- 

bonda  were   genuine.     Uflev  v.   Don-  stances,  a   warranty   impliea   on   such 

aldnon,  94  U.  S.  29.                 '  sale.     Wood   v.   Sheldon,  41   N.  J.  L. 

Where    a    stockbroker    sent    bonds  421;  s,  c.,  36  Am.  Rep.  «3, 

ordered   by  a  customer   by  telegraph,  p.  Presbury  v.   Morrft,    18   Mo.   165; 

wiring    him,    "all    right;    bonds    for-  Boyd   v.  Anderson,    i    Overt.   (Tenn.) 

■warded   by  express  to-day,"  held,  that  438;  s.  c,  3  Am.  Dec.  761. 

there  was  a  contract  of  sa'le,  and  a  war-  B.    A     party     asBlgnin?  a  judgment 

ranty  of  the  genuineness  of  the  bonds  must  be  held  to   an  implied   warranty 

implied.     Donaldson    v.     Newman,    g  that  there  is  such  a  judgment  and  that 

Mo.  App.  ^fl.  the    defendant    is    liable     thereunder. 

On  a  sale  of  negotiable  bonds— here  Lile  v.  Hopkins,  12  Smed.  &  M.  (Miss.) 

of  school  bonds — a  warranty  Is  Implied  399;!.  c-,  51   Am.  Dec.  115;  but   in   the 

that   they  are  genuine.     Smith  v.  Mc-  sale    and   assigriment    of   a    judgment 

Nair,  ig  Kan.  330.  "  without  recourse,"  there  is  no  implied 

When  the  maxim  caveat  emfiorAtx^  warranty  that  the  judgment  and  pro- 

not  apply  to  a  sale  of  counterfeit  bonds,  ceedings  are   free  of  error.     Glass    v. 

Porter  ».  Bright,  8j  Pa.  St.  441.  Read,  1  Dana   (Ky.)   168- 

Speakingof certain  municipal  bonds,  T.  "Merchandise    Marks    act    l86i" 

Mr.  Justice  Swayvv.,  obiter  dictum,  (25  &  26  Vict.,   ch.8S);Benj,   on  Sales 

said;  "Such  securities  throngthechan-  (Bennett's  ed.  1888),   4673,   where  two 

nels  of  commerce,  which  they  are  made  sections  of  the  act  are  quoted, 

to  seek,  and  where  they  find  their  mar-  8.  In    a   sale   of     eoods   by  sample, 

ket.    They  pass  from    hand   to    hand  the  vendor  warrants  the  quality  of  the 

like  bank-notes.     The  seller  is  liable  rx  bulk  equal  to  that  of  the  sample.     Benj. 

delicto  for  bad  faith;  and  ex  contractu  on   Sales   (Bennett's    ed.   i^),   46^; 

(here   is   an   implied   warranty   on   his  Parker   t.   Palmer,   4   B.  &   Aid.  387; 

part  that  (hey  belong  to  him,  and  that  Parkinson  1'.  Lee.  2  East   314;   Azemar 

they  are  not  forgeries.     Where  there  is  v.  Cassella,  L.  R.,  i  C.  P. '446;  McMul- 

no  express  stipulation,  there  is  no  Ha-  ten   v.   Helberg,   4    L.  R.,  Ir.  94,  loo; 
165 
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the   sample  in  quality,  but  only  a  condition  precedent  that   the 

goods  shall  correspond  with  the  sample  in  kind  or  species,  and  be 

salable  as  goods  of  such  kind.*  The  warranty  implied  in  sales  by 

Megaw   V.   Molloy,   i   L.   R.,    Ir.   530  Magec  f.  Billingslev,3  Ala.679;  Brant- 

C.  A.  ley  V.  ThomaB,  22  'Te«.   270;  s.  c,    73 

On  Buch  B  Am.  Dec.  364;  Whitaker  v.  llueske,  Jo 

law  implieit  Tei.  35s;  Conrad  t:  Dater,  3  Biss.  {\f. 

a   warranty  that  the  bulk  of  the  goods  S.)   343;  Willings  i'.  Conaequn,  i   Pet. 

shall  be  equal  in  quality  to  the  sample.  (U.  S.)  301;  Voss  v.  McGuIre,  18  Mo. 

Dickinson  v.  Gay,  7  Allen  (Mass.)   39;  App.  477^  Hollanderii.  Hoetter,  20  Mo. 

K.  c.,    83   Am.   Dec.  656;    Bradford   v.  App,  791  Graff  v.  Foster,  67    Mo.  512; 

Manly,    13     Mass.    139;   s.   c,   7    Am.  Hall  j'.  PlaEsan,  19  La.  Ann.  11;  Rose 

Dec.  114.  V.  Beattie,   2  Nott  &  M.  fS.  Car.)   538; 

A  manufacturer  of  a  superior  brand  Gunther  v.  Atwell.  19  Md.  157;  Home 

of  iron  sold  some  to  A,  and  advised  B,  etc.  Co.  v.  Neff,  60   Iowa  13S;  Myer  t. 

knowing  him  to  be  a  manufacturer  of  Wheeler,   6j    Iowa  390;   Merriman  1: 

bolts  and  nuts,  to  buv  of  A,  "  a  ton  or  Chapman,   33   Conn,   146;  Webster   v. 

so  for  sample,  should  you  wish  to   test  Granger,  78111. 230;  Hubbard  t>.  George, 

the  qualiW  with  a  view  to  import  this  49  lit.   3^5;  Hanson   v.   Buese,   45   111. 

year."     B,   acting  on   this  suggestion,  499;    Gill  v.   Kaufman,    16  Kan,   571; 

found   the    iron    satisfactory,    and   so  Wilcox  v.  Howard,  51  Ga.  298;  Day-  i'. 

wrote   the  manufacturer,   at   the   same  Raquel,  14  Minn.  273;  Taylor  v.  Muel- 

time  ordering  twenty  tons.    Held,  that  let,  30  Minn.  343;  s.   c,   44   Am.   Rep. 

there  was  a  warranty   that   the   twenty  199;  Boothby  f.  Plaisted,  51  N.  H.  436; 

tons  would  be   equal  in  quality   to   the  Morrill  i'.  Wallace,  9  N.  H.  116;  Proc- 

sample  obtained   from   A.     Dayton  -v.  tor  i'.  Spratlcv,   78  Va.   254;  Merriam 

Hooglund,  3^  Ohio  St.  671.  v.  Field,  34  \\'ifl.64o;  Bradford  v.  Man- 

Tfie  drawmg  of  fresh   samples  by  a  ly,  13  Mass.  138;  s.  c,  7  Am.  Dec.  \2i, 

purcliaser  of  packed  cotton  to  ascertain  and   note;  Dickinson   v.  Gay,   7  Allen 


if  they  correspond  with  the  lirGt  sam-  (Mass.)  29;  s. 
ptes,  does  not  make  it  any  the  less  a  sale  note;  Schnitz< 
bysample,and  the  vendor  Is   liable  on     114  Mass.  113;  Schucliardt   v.   Aliens, 


his  warranty  if  the  bulk  of  the   cotton  I  Wall.  (U.   S-)  359;  Barnard   1 

does  not  correspond  with  the  samples,  logg,  10  Wall.  (L.  S.)  3S3;  Reynolds  v. 

Beebee   t:  Robert,   IJ  Wend.   (N.  Y.)  Palmer,  21  Fed.  Rep.  433.  and  note;   3 

413;  s.  c,  27  Am.  Dec.  132.  Schouler's  P.  P.  (jnd  ed.).  ^  359,  360; 

A  sale  by  sample  is  tantamount  to  an  Biddle  Chal.  War.,  ^4  159,    184;  Story 

express  warrantv  that  the  article  sold  is  on  Salee  (Perkins'  ed.J,  \\   376,   376  a; 

of  the  same  kind  as  the  sample.     Brad-  Newmark  on  Sales,  f  336. 

ford   V.    Manly,    13   Mass.    138;  S.   c,   7  If  a  broker  has  no    authority  to   sell 

Am.  Dec.  122;  Borrekins  i'.   Sevan,  3  by  sample,  still  the  vendors,  whom  he 

Rttwle  (Pa.)  33;  s.  c,  33  Am.  Dec.  85;  represents,  cannot  affirm  the   sale,  get 

Boorman  tJ.  Jenkins,  13  Wend.  (N.  Y.)  an   increased   price  on   account  of  tne 

566;  s.  c,  37  Am.  Dec.  158.  warranty  and  keep  it,  and   at  the  same 

A  offered   to  sell   B   certain   barley,  time  refuse  to  l>e  bound  by  the  warran- 

llke   a   sample  formerly  furnished,  and  ty  on  the  ground  ihat  they  did  not  au- 

the    offer  was    accepted.      Held,    that  thorize  it.     Brower  v.  Lewis,   19  Barb, 

there   was   a  warranty  that  the  goods  (N.  Y.}  574. 

were  equal   in  quality  to  the   sample.  And  in  the  same  case  itwas  Ae/if  that 

Myer  n.  Wheeler,  65  Iowa  390.  damaged  articles  may  be  sold  by  sample. 

And    see,    as    to    the    general    rule,  where  the  warranty  would  be  that  the 

as  stated  in   the  text,  Hughes  r.  Bray,  bulk  of  the  goods  and  the  sample  should 

60  Gal.   284;  Moore   v.   McKinlay,    5  fairly  correspond.     The  sample  in  such 

Cal.  471 ;  Leonard  v.  Fowler,  44  N.  Y.  case,  in  order  to  bind  the  buyer  to   ac- 

289;  Sands  v.  Taylor,  5  Johns.  {N.  Y.)  cept  the  bulk,  would  have  to  be  a  fair 

J9S;  Hargous   v.   Stone.   5   N.   Y.  73;  specimen  of  the  bulk  both  good  and  bad. 

Foot  v.  Bentley,  44  N.  Y.  166;  s.  c,  4  Brower  v.  Lewis,  19  Barb.  (N.  Y.)  574. 

Am.  Rep.  653;  Moses  v.  Mead.  I  Den.  1.  A  sale  of  chattels  by  sample,  with- 

(N.  Y.)  378;  s.  c,   43   Am.    Dec.   676;  out  fraud  or  other  circumstances  fixing 

Waring   v.   Mason,  18  Wend.  (N.  Y.)  the  character  of  the  sample  as  a  stand- 

415;  Osborn   f.  Gantz,   60  N.  Y.  540;  ard  of  quality,  does  not  imply  a  warran- 
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sample  is  not  ordinarily  one  of  merchantability.^  But  when  the 
facts  and  circumstances  justify  it,  such  a  warranty  may  be 
implied.*  Where  the  seller  is  not  a  manufacturer,  it  is  said  that 
there  is  no  implied  warranty  against  latent  defects  in  both  sample 
and  bulk,'  But  this  not  true  where  the  defects  are  known  to  the 
vendor  or  when  he  is  guilty  of  fraudulent  conduct  in  creating  or 
concealing  them,  or  when  he  is  the  producer  or  manufacturer,* 
And  where  goods  are  sold,  by  sample,  for  a  particular  purpose, 
there  may  be  an  implied  warranty  against  latent  defects  unfitting 
them  for  the  purpose,  but  undiscoverable  by  ordinary  examination 
of  the  sample.* 

Where  a  sale  is  really  by  sample  the  implied  warranty  of  con- 
formity of  bulk  and  sample  in  kind  and  quality  may  exist,  even 
though  the  bulk  might  have  been  examined,®  But  where  the  sale 
was  not  really  by  sample,  although  a  sample  may  have  been 
shown,  there  is  no  such  implied  warranty,  and  the  rule  is  caveat 
emptor  when  the  buyer  might  have  examined  and  failed  to  do  so.' 

ty  of  quality,  but  only  that  the  goods  Rep,   731;  57  L.  T.    (N.   S.)    i  (tSS?); 

shall   correspond   nith   the   sample   in  aUo   tlie   Pennsylvania   rule   ae   staled 

kind  and  be  merchantable  as  that  kind,  heretofore  in  this  paragraph. 

Selser  v.  Roberts,  105  Pa,  St.  343;  Boyd  4.  Newmark  on  Sales,  J  339;  Benj,  on- 

!■.  Wilson,  83  Pa.  81,319;  s.  c,  24  Am.  Sales  (Bennett's  ed.  iSS&),  ^(151, el  seq.; 

Rep.  176;  Sidney   etc.   Co.   v.    School  Biddle  Chat.  War.,  44  146,  184-185,312, 

Dist.  of  Warsaw  (Pa.  1887),  7  Atl,  Rep,  3  Schouler's  P.  P,  (2nd  ed,),  I,  364;  Heil- 

65;  Borrekins  i>.  Sevan,  3  Rawle  (Pa.)  butt  v.  Hickson,  L.  R.,  7  C.P.438;  s.c, 

13;  s,  c,  23  Am.   Dec.   8j;  Jennings  v.  3  Eng.  Rep,  328;  Mody  v.  Gregson,  L. 

Grati,  3  Rawle  (Pa,)   16S;  s.  c,  13  Am,  R.,4  Exch,  49;  Grimoldby  v.  Wells,  L. 

Dec.  111;  Kirk  *.  Nice,  2  Watts   (Pa.)  R,,  10  C.  P.  39:;  Dayton  v.  llooglund. 

367:   M'Farland  r.  Newman,  g   Watts  39  Ohio  St.  671;  Dickinson  !■.  Gay,  and 

mmond  T.  Van  In 
,  57  L.  T.,  N.  S.  I 

'.  Call,  pare  Gachet  v.  Warren,  71  Ala.  288. 

3+  Pa.  St.  336;  s.  c.,  75  Am,    Dec,   653;  B.  Thus  where  one  purchased  indigo, 

Weimer  v.  Clement,  37  Pa.  St.  (47;   s.  judging  thereof  from  a  specimen  which 

c,  78  Am.  Dec.  411;  Whitaker  v.  East-  he  took  from  an  aperture  in  the  case,  it 

wich,  75  Pa.  St.  239.     But   see  Biddle  was  Ae/i/ that  this  was  a  sale  by  sample, 

Chat.War.,44  joS-3io;  Mautei'.  Gross,  and  that  the  seller  was  liable  in  assamf- 

56  Pa.  St.  350;  a,  c,  94  Am.  Dec.  62.  sit  on   a  warranty  that  the  whole  case 

But  notwithstandingthis  rutea  atipu-  was  equal  to  the  sample.     Williams  v. 

lation   that  future  deliveries  will  equal  SpalTord,  8  Pick,  (Mass.)  250. 

the  sample  may  become  a  term  of  the  So  a  sale  of  packed  cotton  has  been 

contract  and  be  enforced  as  such.  West  lield  "of  necessity"  a  sale   by   sample. 

Republic  Mining  Co.  *. Jones,  io8  Pa.  Boorman  r.  Jenkins,  11  Wend.  (N,  V.) 

St.  55.  566;  B.  c,  37  Am.  Dec.  158,     But  com- 

1.  Benj.  on  Sales  (Bennett'sed.  1888),  fare  Barnard  v.  Kellogg,  10  Wall.  (U. 

4  667.  S.)  383. 

3.  Bern,  on  Sales(Bennett'8ed.  1888),  See    also    Gallagher    v.   Waring,    9 

^667;  ^Iody  ii.  Gregson,  L,  R,, 4 Exch.  Wend.  (N.  Y.)  20;  Hellbutt   t:  llick- 

49.  son,   L.   R„   7  C.  P,  438;  s,  c,  3  Eng, 

S.  Bradford  r.  Manly,  13  Mass,  138;  Rep.  328. 

s.e.,  7  Am.  Dec.  123;  Sands  i'.  Taylor,  7.    A   wool  broker   sent  aamnles  of 

J  Johns.  (N.  Y.)  404;  Dickinson  v.  Gay,  foreign  wool  to  the  buyer  and  ollered  to 


7  Allen  (Mass.)  39;  s.  c.,  83  Am,  Dec,     sell    if    the    latter    ■ 

656.    See  also  Hoe  v.  Sanborn,  31  N,    examine  the  wool. 

V,  553;  s.c,  78   Am,    Dec.   163.     But     and  examined  some  of  the  bales  and 


examine  the  wool.     The  buyei 
„^   ,         ,  ,  .         _  and  examined  some  of  the   ' 

'iHfarc  Drummond  v.  Van  Ingen,  24    was  offered  an  opportunity 


ib.Googlc 
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This  makes  it  important  that  the  distinction  should  be  clearly 
drawn  between  a  sale  by  sample  and, a  sale  not  by  sample,  yet 
where  a  sample  was  shown.  To  constitute  a  sale  by  sample,  the 
contract  must  have  been  made  solely  with  reference  to  the  sample 
exhibited;  both  parties  must  have  understood  that  they  were 
dealing  upon  the  understanding  that  the  bulk  should  conform  to 
the  sample.*  How  far  custom  or  usage  may  justify  parties  in 
treating  the  mere  exhibition  of  a  sample  on  a  ^e  as  a  sale  by 
sample  has  been  mooted ;  but  if  by  custom  it  be  so  in  any  case  it 
must  be  because  the  parties  understood  the  custom  to  imply  that 
the  contract  between  them  was  madasolely  with  reference  to  the 
sample,*  Whether  there  was  a  sale  by  sample  in  such  a  case  is, 
therefore,  a  question  of  intent  for  a  jury.*     A  sale  by  average 

all,  which  he  declined.     He  purchased  doctrine  caveat  emptor  applies.     Proc* 

the   wool  and  It  proved  to  have  been  tor  v.  Spralley,  78  Va.  254, 

deceitfullj'  packed  and  full  of  rotten  To  constitute  a  sale  by  sample  the 

fleeces.     Held,  not   a   sale   \iy  sample;  contract  must  have  been  made  soleir 

and  that  It  was  a  case  where  the  doctrine  with  reference  to  Che  sample  exhibited; 

'■    "      "           '  both  parties  must  have  understood  that 


■y,  B.  c  (in     they  were  dealing  upon  the  understand- 
.■)279;Salis-     !ng  that_ the  bulk  waa  like  the 

t,  14  Minn.  373. 

illustration  of  uie  doctrine 


courtbelow)6Blatchf.(U.S.)279;Satt5-     ing  that  the  bulk  was  like  the  sampli 
bury  f.  Stainer,  19  Wend.  (N.  Y.)  159;  s.     Day  v.  Ra^net,  14  Minn,  j 


Y.9^;s.  c..s^  A 

V.  Mason,  18  Wend.  (N.  Y.)  425. 

1  sale   is  not  a  sale  by  sample     (2nd  ed.),  { '359;  Biddle,  Chat.  War.,  4 


Wend.  (N.  Y.)i25.  ed.  i888),4649,e/je^,;3Schouler'sP.P. 


when    there    is   a   full   opportunity   to     213,  e^  itq-i  Salisbury'   v.   Stainer, 
!--    the    bulk,   and    there    Is   —     •"'  —  '   /».'   v   ,  . ._ _   r. 


evidence  that  a  sale  by  sample  waa  437;  Barnard  v.  Kellogg,  10  Wall.  (U, 
intended.  Selser  v.  Roberts,  105  Pa.  S.)  383;  Carter  v.  Crick,  4  H.  &  N. 
St.  242.  413;  Powell  V.  Horton,  i  Blng.  N,  C. 
So  where  the  vendee's  agetit  took  a  668;  Tye  v.  Fynmore,  3  Camp.  462; 
sample  of  barley  from  the  vendor's  Meyer  z'.  Everth,  4  Camp.  22;  Russell 
warehouse,  and  the  vendee  after  f .  Nicolopulo,  8  C.  B.  N.  5.362;  Gar- 
inspecting  the  sample,  purchased  the  diner  u.  Cray,  4  Camp.  144;  Towerson 
barley,   which   proved   inferior   to   the  v.  Aspatria  etc.,  27  L,  T.,  N.   S.   276; 


mple,   it    was    held  that   it  did    not  Ames  f.  Jones,  77  N.  Y.  614;  Beirne  f 

__       .._.     ...        ...  "rd,  s   N.  Y.  95;  s.  c,  ss   Am.  r- 

,  ^     ;  Sands  v.  Taylor,  5  Jolins.  (N. 

of  the  barley  and  that  in  any  event  on  395;  Waring  v.  Mason,  18  Wend.  <N. 


appear     that    the     vendor    knew    the     Dord,  1;   N.  Y.  95;  s.  c,  5c   Am.  Dec- 
vendee's  agent  to  have  taken  a  sample     321;  Sands  v.  Taylor,  5  Jolins.  (N.  Y.) 


such  a  state  of  facts  there  was  no  sale  Y.)   425;  Moulton   v.   Parker,  i   Gray 

by  sample.     Ames  v.  Jones,  77   N.  Y.  (Mass.)  123;  Schnitzer  v.  Oriental   Pr. 

614.     And  see  Carter  r.  Crick,  4  H.  &  Works,    114    Mass.    133;   Atweter    i'. 

N.41J.     Also  Hargous  *,  Stone,  5  N.  Clancy, 107 Mass. 369;Jonesii.Wasson, 

Y.  73;  Proctor  f.  Spratlev,  78  Va.  254;  3    Baxt.    (Tenn.)    an;    Borthwick    v. 

Bothwick  V.  Young,  12  Ont,  App.  671;  Young,  13  Ont.  App.  671. 
Jones  iJ.  Waason,3  Bait,  (Tenn.)  211.       a.^B/e,sect[oni4ofteKt;Biddle,Chat. 

1.    To  constitute  a   sale  by   sample  War.,  f  219,  ef  Jt;,  And  con/ars  Boor- 

with  warranty  implied  it  must  appear  man  v.  Jenkins,  13  Wend.  (N.  Y.)  56^; 

that  the  parties  contracted  solely  with  s.  c,  27  Am.  Dec.  158;  Barnard  if,  Kel- 

reference  to  the  sample,  and  mutually  logg,  10  Wall,  (U.  S.)  383;  Dickinson  v. 

understood   that  they  were  so  dealing  Gay,  7  Allen  (Mass.)  39;  s.  c,  81  Am. 

with  the  quality  of  the  bulk.     Reynolds  Dec.  656  and  note;  Belrne  v.   Dord,  5 

V.  Palmer,  21  Fed.  Rep.  433  and  note.  N.  Y,  95;  s.  c,  55   Am.  Dec,  321,  32s; 

A  sale  is  not  by  sample  unless  both  Thompson  11,  Ashton,  14  Johns.  (N.  Y\) 

partie,-^  deal  with  the  sample  with  the  317;    Atwaler    v.    Clancy,   107    Mass. 

mutual  understanding  that  the  bulk  is  369. 

liki'    it;   and    unless    they   do    so    the         3,  Jones  v.  Wasson,  3  Baxt.  (Tean.) 
1(UJ 
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sample  exists  when  the  vendor  takes  samples  from  various  lots  or 
packages  and,  mixing  them,  shows  the  mixture  as  a  sample  of  the 
average  bulk  of  the  lots  or  packages.  On  such  a  sale,  the  implied 
warranty  is  not  that  any  particular  lot  of  the  bulk  shall  not  be 
inferior  to  the  sample,  but  only  that  the  bulk  of  the  various  lots, 
when  mixed,  shall  equal  the  mixed  sample  in  quality.*  In  all 
sales  by  sample  the  right  of  final  inspection  by  the  vendee  before 
acceptance  is  implied,  and  the  implied  warranty  of  quality  is  that, 
at  the  time  of  such  final  inspection,  the  bulk  shall  be  equal  in 
kind  and  quality  to  the  sample  shown.'  If  it  is  not,  the  buyer 
may  reject  the  goods  or  take  them  and  bring  an  action  for  a 
breachof  the  warranty.*  But  if,  on  a  final  inspection,  the  goods 
are  accepted  as  in  conformity  with  the  sample  in  kind  and  quality, 
such  acceptance  may  be  binding  on  the  vendee,  especially  if  he  is 
guilty  of  any  laches  in  discovering  the  defects  or  in  notifying  the 
vendor  of  them  when  discovered.  Each  case  of  this  kind  must, 
however,  be  determined  largely  with  reference  to  the  particular 
facts,  as  there  can  be  no  binding  rule  of  universal  application  one 
way  or  the  other.*  Of  course,  where  the  vendor  imposes  upon 
the  vendee,  at  the  time  of  final   inspection  and  acceptance,  by 

Jii;  Beirtie  v.  Dord,  5  N.  Y.  95;  b.  c.,  Bee  on  the  right  of   final  Inspection,  2 

55  Am.  Dec.  311.  Schouler's  P.  P.  (ind  ed),  tjk  361,  363, 

1.   Schnitzer  v.  Oriental  Pr.  Works,  8.  Where  goods  are   sold  by  sample, 

114  Mass.  IJ3;  3  Schouler's  P.  P.  {2nd  the  law  implies   a   warranty   that  (hey 

ed.),  4  361;  Leonard  v.  Fowler,  44  N.  shall  be  equal  to  the  sample  in  quality; 

Y.  aSo.  if  they   are   inferior  to  the  sample  the 

3.    In  a  sale  of  goods  by  sample,  it  ie  buyer  may   accept   them   and   sue  for 

an   implied   condition   that    the   buyer  breach  of  warranty.     Hughes  -v.  Bray, 

shall  have  a  fair  opportunity  of  com-  60  Cal.  284. 

paring  the  bulk  with  the  sample;  and  A  sale  by  sample  implies  a  warranty 

an  improper  refusal  by  the  vendor  to  of  quality  equal   to  the  sample,  and  in 

allow   thU,   win   justiiy   the   buyer   in  an  action  by  the  seller  for  the  price,  the 

rHeclIng  the  contract.     Ben;,  on  Sales  buyer  may  set  up  the  defect  in  quality 

(Bennett's  ed.  1888),  4^  594,  648;  Lory-  in    diminution   of    damages.     Voss   v. 

tner  v.  Smith,  i  B.  &  C.  1;  Heilbutt  v.  McGuire,  r8  Mo.  App.  477. 

HIckson,  L.  R.,  7  C.  P.  438;  Grimoldby  Where  goods  are  sold  by  sample  and 

n.  Wells,  L,  R.,io  C.  P.  978;  Couston  the   goods   delivered   are   not   only  not 

V.  Chapman,  L.  R.,  2  Sc.  App.  250.  equal  in   quality  to  the  sample,  but  are 

In  a  sale  by  sample  (he  articles  sold,  wholly   worthless,    the    contract   price 

must,  on  delivery,  correspond  with  the  cannot  be  recovered.     Home  Lightning 

•ample  or  they  may  l>e  rejected.     Gat-  Rod   Co.  t>.   Neff,  60   Iowa   138.     But 

line  V.  Newell,  g  Ind.  572.  compart  the    English    doctrine  :      Benj. 

And  on  a  refusal  to  accept,  in  such  a    on   ^-'   -    "■ -'-    --•   -™»"     •■'-- 

case,  the   burden   of  proving   that  the  652 1 

article    conformed    to    the    sample    is  Sc.         .      ^ 

thrown  upon  the  vendor.     Merrlman  v.  R.,  10  C.  P.  391;  Lucy  v.  Monflet,  5  H, 

Chapman,  33  Conn.  146.  &  N.  133,  333. 

The  delivery  of  goods  by  the  seller,  4.  Couston  v.  Chapman,  L.  R.,  j  Sc. 

■where  the  goods  were  solcf  by  sample,  App.  350;  Barton  v.  Kane,  17  Wis.  38; 


will  not  be  a  delivery  to  the  consignee  s.  c,  84  Am.  Dec.  718,  and  note;  Mul- 
Bo  as  to  pass  the  title  and  make  him  ter  v.  Eno,3  Duer  (N.  Y.)  421;  Bar- 
liable,  if  the  goods  do  not  correspond  in     nard*.  Kellogg,   10  Wali.  (U.  S.)  383; 


quantity  with  the  order  and  in  quality  McCormick  v.  Sarson,  45  N.  Y.  265; 
with  the  sample.  Barton  v.  Kane,  17  s.  c,  6  Am.  Rep.  80;  Dutchess  Co.  v, 
TVis.  38;g.c.,84  Am.  Dec.  728.     And     Harding,49  N.  V.  311;  Pennock  o.  Sty 
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fraudulent  conduct,  devices  or  concealment,  the  vendee  may  still 
rely  on  the  implied  warranty.' 

42.  Damages  for  ft«acb  of  Implied  Wananty — RemediM  Qenerally. 
— Where  there  is  a  breach  of  an  implied  warranty  of  title,  the  loss 
of  the  vendee  is  usually  the  same  as  if  there  had  been  a  failure  to 
deliver.*  The  measure  of  damages  for  a  failure  to  deliver  in  an 
executory  contract  of  sale  is,  ordinarily,  the  difference  between  the 
contract  price  and  the  market  value  of  the  goods  at  the  time  and 
place  of  delivery.'  So  where  there  is  a  failure  of  title,  it  is  said 
that  the  measure  of  damages  is  the  purchase  price  and  interest.* 
But  this  rule  has  been  denied  and  the  law  declared  to  be  that  the 
measure  of  damages  is  the  value  of  the  property  at  the  time  the 
vendee  is  deprived  of  possession,  with  the  costs  and  expenses  to 
which  he  is  put.*  Into  the  conflicting  reasons  of  the  courts  and 
the  various  limitations  and  extensions  of  these  rules  it  is  not  need- 
ful to  go  at  length  here.*  For  the  breach  of  an  implied  warranty 
of  quality  or  soundness  the  measure  of  damages  is  the  difference 
between  the  actual  value  of  the  property  at  the  time  of  sale  and 
what  its  value  would  have  been  had  it  conformed  to  the  war- 
ranty.' It  is  said  that  the  fact  that  the  vendee  had  contracted  to  sell 

fles,  54  Vt.  ii6;  CarGOn  v.  BaiDie,  19  v.  Hosley,  3  Thomp.  &  C.  (N.  V.)  jjj; 

'«■   St.  375;   s.  c,   57   Am.  Dec.  659;  Caee  f.    Hall,   24   Wend.  (N.  Y.)  102; 

Morse  t;.  Brackett,  98  Mass.  205.  g.  c,   35   Am.  Dec.  605;  Wilkinson  v. 

1.  Heilbult  !■.  Hickaon,  L.  R.,7C.  P.  Ferree,    14    Pa.    St.    iqo;    Johnson  f. 

438;  DutcheGB   Co.   V.   Harding,  49  N.  Mej'cr,  34  Mo.  355;  Bulleri'.  Moore,  68 


Y.311;  Modv  I'.  Gregson,  L.  R.,  4  Ex.    Ga.  780;  s.  c,  45  Am.  Rep.  508. 

'Tubbard    v.   George,  49  111.   175;        B.  HofTman  r.  Chamberlain,  40  i> 
:r  V.  Graj',  16  Neb.  401;  Kent  t:     Eq.   663;   s.  c,  53  Am.   Rep.  783. 


I 


Friedman,  lor  N.  Y.  616;  s.  c,  30   Hun  closing  a 

222,  affirmed;  Brigg  11.  Hillon,  99  N.  Y.  sajs:  "After  examining  all  the  conflicl- 

517;  s.  c,  5]  Am.  Rep.  63.  ins  authorities  we  are  saliefied  that  the 

3.  I  Sutherland   Dam.    418;    j    Am.  rule  deducible  from  them  is  that  oC  the 

&  Eng.  Encj-c,   of    L.,  tit.   Damages,  principal    case,   namelj,  that   the  true 

pp.  30-34;  z  Schouler'g  P.  P.  (jnd  ed.),  measure  is  the  value,  unless  that  is  lets 

'  -~-  than  the  price  paid,  and  then  it  U  the 

)am-  price  paid  and   interest  and  costs;  and 

cited  where  there  is  no  evidence  of  value,  the 
price  paid  controls."  Hoffman  f.Cham- 

lengtli  and  with   its  various  limitations,  berlain,  40  N.  J.   Eq.  663;  s.  c,  53  Am. 

a  Schouler's  P.  P.  (2nd  ed.),  44  571-574;  Rep.  790;  Grose  i'.  Uennessev,  13  Allen 

Newmark  on  Sates,  4^  39S1  399;  2  Suth.  (Mass.)   3S9;     Browne    i'.   Pierce,    97 

Dam.  365,  et  seq.  Mass.  46;  Dabovich  r.  Emeric,  iz  CaL 

*.  Armstrong  I'.  Percy,  s  Wend.  (N.  171;  Marlatt   v.   Clarjf,   zo    Ark.   251; 

Y.)  53s;  Burt  v.  Dewey,  31   Barb.  (N.  Boyd  v.  Whitfield,  19  Ark.  447;  Kings- 

Y.)  540;  EllisT.  Gosney.  7  J.  J.  Marsh,  bury  v.  Smith,  13   N.   H.  109;  Brown 

(Ky.)    109;  Woods   V.  Woods,  t   Mete.  v.  Woods,  3  Cold*.  (Tenn.)  182;  Burt 

(Ky.)  \l^\  Anding  v.  Perkins,  19  Tex.  v.  Dewey,  40  N.  Y.  2S3;  s.  c,  too  Am, 

348;    fioBS    I'.   Dysant,    31    Tex.    186;  Dec.  482. 

Grawberry    v.    Hawpe,    30   Tex.  409;         8.  See   i    Sutherland  on   Dam.  4:8; 

Crittenden  i-.  Posey,   l    Head   (Tenn.)  i   Sedgw.  on  Dam.  •294,  note;  53  Am. 

311;  Shattuck  V.  Green,  104   Mass.  42;  Rep.  788;  5  Am.  &  Eng.  Encyc.  of  L., 

Eaton  V.  Melius,  7  Gray   (Mass.)  566;  tit.  Damaoes,  pp.  30-32;  2  Schouler's 

Noel  V.  Wheatly,  30   Miss.    181 ;  Row-  P.  P.  (;nd  ed.).  j  -;&. 
land  v.  Shelton,  25   Ala.  J17;    Ware  i'.        T.  Biddle,  Chat.  War,  ^ 333,  e/ .'ej.,- 1 

Weathnall,   j   McCord   (S.   Car.)  413;  Sutherland  Dam.,  pp.  397,400,  407,420, 

Arthur  V.  Moss,  t    Oreg.   193;   Atkins  411,  431-436;  5  Am.  &   Eng.  Encyc,   of 


ib.  Google 
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the  property  at  an  increased  price  does  not  alter  this  rule.'  But 
the  purpose  of  the  law  being  to  compensate  the  vendee  for  the 
actual  loss  he  sustains,  the  special  value  of  the  article  to  the  ven- 
dee, if  known  to  the  vendor  at  the  time  of  sale,  may  be  considered 
on  the  question  of  damages.*  And  so  expenses  or  special 
damages  proximately  flowing  from  the  breach  of  the  implied  war- 
ranty, may  be  recovered.^  Where  the  purchase  price  of  goods 
has  been  paid  and  they  prove  utterly  worthless  or  have  been 
returned  or  refused  for  a  failure  to  conform  to  an  implied  warranty 
or  condition  precedent,  the  measure  of  damages  is  the  purchase 
price  of  the  goods  and  any  special  damage  that  may  have  been 

L.,  tit.   Damages,  pp.  30-31;  3  Schoul-  1,  Brown     w.    Bigelow,     ro    Allen 

er'sP.P.(!nded.),4^57i-574;Newmark  (Mass.)  242;  Texada  v.  Camp,   Walk, 

on   Sales,   ^  353;  Benj.  on   Sales  (Ben-  (Miss.)    150;   3   Suth.   Dam,       note  3, 

nett's  ed.  1^),   note  to  pp.   865,   866;  whence    these    references.      No    later 


Cary  v.  Gruman,  4  Hill  (N.  Y.)  ^. 
s.  c.  40  Am,  Dec,  299  and  note,  collecting 
many  coses;  Passenger  v.  Thorburn,  34 
N.  y.640;s.c.,90  Am.  Dec.  753  and  note; 
Hoe  11.  Sanborn,  36  N.  Y.98;  Fisk  v. 
Tank,  II  Wte.  J76;  "     ■ 


o  this  point  have  been  found. 


Taunt.  53c;  1 
3  Ct^  B.  D.  102;  46  L.J.,  (^  B.  2^9; 
Milburn  v.  Belloni,  39  N.  Y,  53;  s,  c„ 
100   Am.   Dec.   403;   Parks   v.   Morris 


Ind,  4^;  Street  v.   Chapmar 


[nd.     Ferr 


141;  f^rguBon  V.   Hosier,  58   Ind.   438;  Woicott  v.  Mount,  36  N.  J.   L.  262;   s, 

Boolier  v.  Goldsborough,  44   Ind.  490;  c,  13  Am.  Rep.  438;  Woicott  *.  Mount, 

Herring  v.  Staggs,   62   Ala.  180;  Foster  j8  N.  J.  L.  406;  s.  c,,  20   Am.  Rep.  425; 

r.   Rodgers,   27    Ala.  602;    Tatum   v.  White  r.  Miller,  71  N.  Y.   u8;  s.  c,  27 

Mohr,  21  Ark.  349;  Wright  v.   Daven-  Am.  Rep.  13;  Passenger  11.  Thornburn, 

port,  44  Tex.   164;   Morse  n.   Brackett,  34  N.  Y.  634;  s.  c,  90  Am.  Dec.    753, 

8  Mass.  205;   Reggio  v.   Braggiotti,  7     but  in  considering  the  New  York  c 


Cush.  (Mass.)  166;  Tuttle  v.  Brown, 
4  Gray  (Mass.)  457;  Blrdsall  v.  Carter, 
II  Neb.  143;  Hom».  Buck,  48Md.358; 
Thoms  V.  Dingley,  70  Me.  100;  Wright 
■D.  Roach,  57  Me.  600;  McCormick  -v. 
Vanatta,  43  Iowa  389;  Likes  v.  Baer, 
8  Iowa  368;  Lacey  v.  Stranghan,  11 
Iowa  258;  Wilson  v.  King,  83  III.  232; 
McClure  v.  Williams,  65  111.  390;  Carr 
V.  Moore,  41  N.  H.  131;  Hook  v.  Stov- 
alt,  26  Ga.  704;  Scranton  v.  Mecba 
ics  etc.  Co.,  37  Conn. 
V.  Cozarl,  2  Head  (Tenn 
Kinnear,  4  Kan.  476;  Woodward  v. 
Tliatcher,  21  Vt.  580;  Slaughter  v.  Mc- 
Rae,  3  La.  Ann,  455  ;  Stearns  ii.  Mc- 
Cullough,  18  Mo.  411.  But  with  the 
last  case  compare  Cc 
well,  65  Mo.  196;  see  a 
Coare.  I  Taunt.  566, 
with  Clare  v.  Maynard,  7  Car.  &'  P.  741 
Jones  t'.  Just,  L.  R.,  3  Q^  B.  197;  am 
Loder  i-.  Kekule,  3  C.  B.  N.  S,  126 
Compare  also  Thornton  v.  Thompson 
4  Gratt.  (Va.)  iii.  and  Boyles  i 
Overby,  iiGratt.  (Va.)  205. 


nz,. 


VanWyck  V.  Alien,  69  N.  Y. 

5i; 's.  c.,  25  Am.  Rep.  136.  See  further 
to  the  rule  as  stated  above,  Randall 
1..  Raper,  E.  B.  &  E.  84;  27  L.  J.,  Q.  B. 
166;  Finney  ti.  Andrus,  41  Vt.  631; 
Bradley  v.  Rea,  14  Allen  (Mass.)  20; 
Rose  &.  Wallace,  11  Ind.  112;  Brown 
V.  Woods,  3  Coldw.  (Tenn.)  182; 
Sherrod  u.  Lnngdon,  21  Iowa  518; 
Marsh  -u.  Webber,  16  Minn.  418;  Nintz 
V.  Morrison,  17  Tex.  372;  Thomas  v. 
•'   "'  i.  c.  M    Ara,- 

■  R-. 

5  Ex.  I;  39  L.  f.  Ex.  8;  Longmeid  r. 
Holliday,  6  E.  L.  &  Eq.  562 ;  Gas  Light 
Co.  o.  Colliday,  2q  Md.  i;  Shepard  ;■. 
Milwaukee  Gas  Light  Co.,  15  \S'\'. 
318. 

3.    2   Sutherland   Dam.  430,  e/  sfi;.; 
Passenger  v,  Thorburn,  34  N.  Y.  634; 


:.,  90  Am.  Dec.  753  and 

-n  v.  Belloni,  39  N.  Y.  53;  s.  c.,  1 

n.  Dec.  403;  White  *.  Miller,  71 


.  27  Am.  Rep.  13;  Butler  jv 
Moore,  68  Ga.  780;  s,  c,  45  Am.  Rep. 
508;  Ferris  v.  Comstock,  33  Conn.  5131 
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sustained.*  Where  the  seller  seeks  to  recover  the  full  price  of 
goods  not  conforming  to  an  implied  warranty  or  a  condition  pre- 
cedent, the  breach  of  the  warranty  or  condition  will  go  tn  mitiga- 
tion of  damages  to  the  extent  of  the  difference  between  tne 
goods  delivered  and  those  which  should  have  been  delivered.* 
And  where  an  article  not  in  conformity  with  an  implied  warranty 
is  used,  in  good  faith  and  without  laches,  by  the  vendee,  who 
believes  it  to  be  the  thing  contracted  for,  he  may  recover  for  the 
difference  in  value  between  the  profits  resulting  to  him  from  the 
use  of  the  thing  actually  delivered  and  the  greater  profits  that 
would  naturally  have  followed  had  the  thing  delivered  been  in 
conformity  with  the  condition  precedent  or  implied  warranty.' 
Profits  merely  prospective  and  uncertain  cannot,  however,  be 
recovered,*  Into  the  general  doctrine  of  remedies  for  the  breach 
of  an  implied  warranty  it  is  not  necessary  to  enter  in  extenso.^ 

Jones  I'.  Geoi^,  6t  Tex.  345;  s.  c,  48  Am.  Rep.  136;  Wolcott  v.  Mount,  36 
Am.  Rep.  280,  See  also  the  cases  cited  N.  J.  L.  362;  s.  c,  13  Am,  Rep.  438;  s. 
In  the  preceding  note,  and  compare  c,  10  Am.  R.ep.  42;;  Flick  v.  Wether- 
Thorns  V.  Dingley,  70  Me.  100;  8.  c,  35  bee.jo  Wi8.39i;rrohreich  *.  Gammon, 
Am.  Rep.  310;  HerHng  v.  Skaggs,  63  28  Minn.  476;  Jones  v.  George,  61  Tex. 
Ala.  iSo;  s.  c,  34  Am.  Rep.  4;  McCor-  345;  s.  c,  48  Am.  Rep.  280;  Ferris  v. 
mick  r.  Vanatta,  43  Iowa  389.  Comr-  '  -  -^  -  -  -  -  ■ 
liddle.  Chat.  War.,  J  333;  Kimball  Rour 

inlngham,  4  Mass.  502;  Conner  r.  Kerchner,  81  N.  Car,  430;  Griffin  1 
Henderson,  15  Mass.  310;  Williamson  Colver,i6  N.  Y.  4&;s.  c..6g  Am.  Dec. 
V.  Canadav,  3  Ired.  L.  (N.  Car.)  349;  718;  Mesamore  v.  New  York  Steel  etc, 
Jones  -0.  George,  61  Tex.  J45;  ».  c,  48  C0..40  N.  Y.  4JI;  Thome  f.  McVeagh, 
Am.  Bep.  280;  Ferris  t.  Comstock,  33  75  111.  81;  Fessier  v.  Love.  48  Pa,  St. 
Conn.  513;  Fisk  v.  Tank,  13  Wis.  27G;  407;  McHose  v.  Fulmer,73  Pa.  St.  365; 
s.  c,  78  Am.  Dec.  737.  See  also  cases  Borrles  v.  Hutchinson,  18  C.  B.  {N.  S.) 
cited  in  two  last  preceding  notes.  445;  Marsh  v.  Webber,  16  Minn.  418; 
3.  Hoe  V.  Sanborn,  3s  N.  Y.  ay,  Nye  v.  Iowa  City,  51  Iowa  119;  Ham- 
Parks  1'.  Morris  Axe  and  Tool  Co.,  54  N.  mer  v.  Schoenfelder,  47  Wis.  455. 
Y.  5S6;  Mixer  r.  Cobum,  n  Mete.  4.  Herring  r.  Skaggs,  6a  Ala.  180;  a. 
(Mass.)  561;  a.  c,  43  Am.  Dec.  130;  c,  34  Am.  Rep.  4:  McCormick  v. 
Harrington  r.  Stratton,  3i  Pick.  (Mass.)  Vanatta,  43  Iowa  389;  Hadiej'».  Baxen- 
(lo;  Dorr  v.  Fisher,  1    Cush.  (Mass.)  dale,  9  Exch.  741. 

271;  Collins   V.   Dclaporte,   115   Mass.         B.   Biddle,  Chat.  War.,  ch.  j,  *  271,  rf 

159;  Morse   v.  Bracket),  98   Mass.  203,  aeg.     Newmark  on   Sales,   }f  35'~353> 

210;  Morse  v.  Brackett  (3rd   Appeal),  397-403;  Benj.  on   Sales   (Bennett's  ed. 

104  Mass.  494,  496;  Ward  v.  Reynolds,  1888),   book    3,  P^rt   3.   ch.,  i   &  2,   § 

32   Ala.  384;  Caldwell   v.  Sawyer,  30  SfiQ,fl  seq.,Sax,ei  sea,;  2  Schouler's  P. 

■■,.283;Jemisoi        -      ■     ~         ■ ''  " 

,;  Wheelock   :  _  ..  „. 

.    I.   223;    Polehemus    v.   Helman,   45  i$\  %  i^,el  seq.,^i^,  el  ieq.,^ii^etseq. 

Cal.  ^73;  Luftburrow  v.  Henderson,  30  In  the  foregoing  works  will  be  found 

.-_     o_.n »TP_L.,_  ..   .  _i.   extended  reviews  of  all   the  remedies 

both  of  vendor  and  vendee,  an  de  specially 
those  applicable  to  breaches  of  warranty. 
Authorities  upon  some  Important  doc- 
trines relating  to  the  remedies  of  the 
buyer,  are  as  follows:    Where  a  vendee 

■n.  34  N.  Y.  634;  s.  c,  90  Am.  Dec.  relies    on   a  warranty  of   title,  either 

753;  Milbum  I'.  Bellonl,  39  N.  Y.  53;s.  express   or   implied,   there  must  be   a 

c,  100  Am.  Dec.  403;  Parks  r.  Morris  recovery  by  the  real  owner  before  an 

Ax   Si   Tool   Co.,  54   N.  Y.  593;  Van  action   can    be   maintained.      Case   v. 

Wyck  V.  Allen,  69  N.  Y.  6i;8.  c,  25  Hall,  34  Wend.   (N.  Y.)   iob;  s.  c,  35 
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Formerly,  an  action  for  the  breach  of  such  a  warranty  was  always- 
in  tort,  and  it  was  necessary  to  allege  deceit  and  knowledge  on 
the  part  of  the  vendor.^  Later,  however,  and  now  almost  univer- 
sally, the  action  of  assumpsit  became  the  remedy.  It  follows 
that  no  scienter  need  be  averred  or  prove9  when  the  action  is 
based  upon  the  breach  of  the  implied  contract  of  warranty.* 

43.  General  Snnunary — Hodiflcationi  of  Old  Solea. — It  will  thus  be 
seen  that  with  the  change  in  the  form  of  action  by  which  a  remedy 
for  the  breach  of  an  implied  warranty  was  sought,  came  a  modifica- 
tion of  the   general   doctrines  relating  to  implied   warranties* 

Am.   Dec.   605;   Gross   v.   Kiereki,   41  Or  in  such  case  the  vendee  ma;- ac- 

Cal.  116;  Burt  II.  Dewe/,  31  Barb.  (N.  cept   Lhe  goods,  treat  the   contract  as 

Y.)  542;  H.  c.  (in  Ct.  of  Appeals),  Burt  executed,  and  bnng  an  action  as  for  a 

V.  Dewey,  40  N.  Y.  283;  s.  c,  100  Am.  breach  of  warranty.     In  such  cases  the 

Dec.  482 ;  Delaware  Bank  v.  JarviE,  20  failure  to  deliver  goodb  of  the  kind  and 

N.   Y.   130.     But    contra,   Perkins    v.  quality  described  at  the  time  the  execu- 

Whelan,  116  Mass.  542;  Grose  v.  Hen-  tory    contract    was    made    is    by   lhe 

ncKMy,  13  Allen  (Maas.)  3S9.  American  courts  treated  as  a  breach  or 

The   purchaser   must,  however,  bus-  warranty,  rather   than   of  a  condition 

tain  some  loss  before  he  can  recover,  precedent.     Wolcott  i'.   Mount,  36   N. 

Burt  V.  Dewev,  40  N.  Y.  883;  s.  c,  loo  J.  L.  a6i;  e.  c,  13  Am.   Rep.  438,  441; 

Am.   Dec.  482;  Krumbhaar  v.   Birch,  Behm  v.  Bumess,  3  B.  &  S.  755;  White 

83  Pa.  St.  4s8.     But  compare  Perkins  !■.  Miller,  71  N.  Y.   118;  s.  c'.,  2^   Am. 

V.   Whelan,  iiG  Mass.  342;    Grose  v.  Rep.  13;  Henshaw  r.  Robins,  9  Met. 

Hennessey,  13  Allen  (Mass.)  389.    But  (Mass.)  83;  Flint  v,  Lyon,  4  Cal.  17. 

when  actually  dispossessed  by  a  better  1.  It  was  upon  this  ground   that  the 

title,  or  surrendering  possession   to  the  famous  case  of  Chandelor  v.  Lopug, 

true  owner  without  watting  a  recovery  really  rested,  but  from  a  failure  to  fully 

against  him  at  law,  he  may  have   his  apprehend  this   many  erroneous  appli- 

actlon   against   his   vendor.      Read   v.  catione   of  the   maxim  caveat  emptor 

Staton,  3  Hayw.  (Tenn.)  ijg;  a.  c.,  9  have   been   made  by   tlie  courts.     See 

Am.  Dec.  740;  Bordwell  v.   Collie,  45  Chandelor  -v.   Lopus,  1   Sm.  Lea.  Cas. 

N.  Y.  4941  McGiffin  v.  Balrd,  62  N,  Y.  (8th  Am.  ed.)  294  and  notes;  Seixas  v. 

319;    O'Brien  -v.  Jones,  91   N.  Y.  193,  Woods,  2  Cai.  (N.  Y.)  48;  s.  c,  2  Am. 

198;  Dryden  v.   Kellogg,  2   Mo.  App.  Dec.  215    and    note;    Story  on    Sales 

9].  (Perkins'  ed.),  4   364;     Schuchardt  v. 

When   the   goods   tendered    by    the  Aliens,  i  Wall.  (U.S.)  359,368;  Biddle, 

vendor  are  not  of  the  kind  and  quality  Chat.  War.,  J  2y,  tt  stq. 

contracted  for  they  may  be  refused,  but  3.  Notes   to  Chandelor  v.  Lopue,   1 

under  such  circumstances  the   vendee  Smith's  Lea.  Cas.  (8th  Am.  ed.)  295, 

cannot  receive  and  hold  the  goods  con-  tt   seq.;  Biddle   Chat.    War..  ^   280,  ft 

trary  to  the  wishes  of  the  vendor,  and  seq.;    Story   on    Sales   (Perkins'    ed.), 

at  the  same  time  refuse  to  comply  with  1)1)  364-365;    Schuchardt   v.   Aliens,   t 

the  contract  on  his  own  part  for  pay-  Wall.  (U.  S.)  359,  368;  Williamson  j', 

ment  at   the   time   of  delivery.     If  he  Allison,  2  East  446;  Stuart  u,  Wllkins, 

attempts  this,  the  vendor  may   recover  Douglas  18;  Crosse  ii.  Gardiner,  Carth. 

the  goods,  and  the  question  of  a  breach  go;  1  Shower  68;  3  Mod.  261;  Medina  r>. 

of  warranty  cannot  arise,  the  contract  Sloughton,    Salk.     210;      Wolcott     v. 

never  having  become   executed.      Os-  Mount,  38  N,  J.   L.  496;  s.  c,  20  Am- 

bom  V.  Gantz,  60  N.  Y.  540.  Rep.  425. 

But  the  vendor,  by  leaving  the  goods  j.  Wolcott  ti.  Mount,  38  N.  J.    L, 

and   waiving   the   payment   or   special  ^g6;  b,  c,  10  Am.  Rep.  425;    Story  on 

terms  of  the  contract,  may  change   the  Bales  {Perkins'  ed.),  44  364,  36;:  note 

rule,   and    upon    principles   heretofore  to  Chandelor  v.  LopuB,  1   Smittfs  Lea. 

slated,  give  the  vendee  an  opportunity  Cas.  (8th  Am.  ed.)  291;,  cl  seq. 

•a  plead  a  breach  of  warranty  in  miti-  in  Wolcott  v.  Mount,  38  N.   J.    L. 

.,.! ^j T,.  .,.__   .     ■>,....__  .    _               .  C.  T.,  Baid  :  "The  ten- 

it  adjudications  ha<  been, 
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Caveat  emptor  was  no  longer  applied   improperly  to  cases  where 

tlic  law  implied  a  contract  of  warranty  and  the  distinction 
between  cases  governed  by  the  maxim  and  cases  of  implied  war- 
ranty became  clear.  If  the  doctrines  of  caveat  emptor  and  impliecf 
warranty  are  still  sometimes  confused  in  the  decisions  of  tht 
courts,  the  fault  is  with  the  lawyers  and  the  judges,  and  not  with 
the  progressive  common  law,  the  principles  whereof  upon  these 
subjects  are  now  distinctly  marked  and  limited  by  that  right  reason 
which  is  the  essence  of  the  law.* 

I  think,  to  put  this  subject  on  a  reason- 
ble  footing.     Starting  from  the  admis- 

tlon  that,  in  the  absence  of  fraud  and  Such  modification  in  the  doctrines  ui 
of  Q  warranty,  the  rule  of  cazien/sKi/Zof-  the  law  relating  to  implied  warranlies 
jippiiea,  the  effort  is,  not  to  elevate  par-  has  already  been  fully  treated  in  the  dis- 
ticular  expressions  contained  in  a  given  cussion  ol^ "  caveat  entflor,"  ante,  and 
contract  into  a  general  rule  of  law,  but  need  not  be  repeated.  How  far  the 
to  regard  each  case  in  the  light  of  its  change  in  the  form  of  action  has  been 
«)wn  circumstances,  and  with  respect  instrumental  In  causing  the  modification 
nolety  to  the  understanding  of  the  is  discussed  hy  Mr.  Storj,  in  the  sec- 
parties.      Whether   the    representation  tions  cited  above. 

or    afRrmation    accompanying    a    sale  1.   Compare  2   Schouler's  P.  P.  (2nd 

shall  be  regarded  as  a  warranty,  or  as  ed.),  ^   381;  Story   on    Sales   (Perkins' 

simfltx  eommendatio,  U  a  question  to  ed.),  ^4  jjg,  364,365;  notes  to  Chandc' 

be  solved  by  a  search  for  the  intention  lor  i:  Lopus,  1  Smith's  Lea.  Cas.  (Sth 

of  the  contracting  parties.     The  two  Am.  ed.)  294,   et  seq.,   and   the   para- 

^nses  of  Tend  wine  v.   Slade,  3   Espin-  graphs  ol"  this  article  treating  of  mrea/ 

asse  572;  and  Power  v.  Barham,  4  A.  emfter  and  its   limitations   in  modem 

&   E,  473,  are  conspicuous  examples  of  times. 

fhis  rule.     In  the  former  there  was  a  Authoritirsi    Inclosing  this  article, 

►ale   shown  of  two  pictures,  the  cata-  the  writer  cannot  too  much  acknowi- 

logue  of  the  auction  describing  one  as  edge   his   indebtedness  to  the  admira- 

II  sea  piece,  by  Claude  Lorraine,  and  the  ble  notes  In  the  American  Deci- 
other  a  fair,  by  Teniers.  This  descrjp-  slons  and  Reports,  whence  much  of  his 
lion  was  *c/rfby  Lord  Kenvon  to  be  authority  has  been  derived.  Biddle  on 
no  warranty  that  the  pictures  were  the  Chat.  War.  has  also  tieen  serviceable  by 
genuine  works  of  the  artists  referred  to,  reason  of  its  clear  and  accurate  state- 
bul  merely  an  expression  of  the  opin-  ments  of  the  law.  From  the  time-hon- 
ion  of  the  vendor  to  that  effect.  In  ored  work  of  W.  W.  Story  on  Sales 
the  other  case,  it  "  appeared  that,  at  a  much  help  has  been  received,  as  also 
hale  of  four  pictures,  tliey  were  de-  from  the  extensive  notes  to  Chandelor 
Kcribcd  as  '  four  pictures,  views  In  Ven-  v.  Lopus,  in  i  Smith's  Lea.  Cas.  (8th 
ice— Cnnaletto,'  and  it  was  lelt  to  the  Am.  ed.).  The  lucid  treatise  on  Sales 
jurj'  to  decide  whether  the  intention  of  Mr.  Benjamin,  with  the  scholarly 
was  to  warrant  the  pictures  as  authentic,  notes  of  E,  H.  Bennett,has  been  indls'- 
t he  court  distinguishing  this  case  from  pensable,  and  Mr.  Schouler's  clear 
the  former  one  by  the  circumstance  enunciation  of  principles  in  the  second 
thai  Canaletto  was  comparatively  a  volume  of  his  "Personal  Property"  has 
modern  painter,  the  authenticity  of  been  greatly  relied  upon.  Not  less  valu- 
wliose  works  was  capable  of  being  able  than  any  of  the  foregoing  in  its 
known  as  a  J'act,  while,  with  respect  to  collection  of  authorities  is  the  work  on 
the  productions  of  very  old  painters,  an  Sales  by  Mr.  Newmark,  in  the  practi- 
afsertion  as  to  their  genuineness  was  tioners'  series. 

necessarily  a  matter  of  opinion.     .    .     .  While   ail   of  the  works   have  been 

The  question  consequently  is,  in  every  freely    used,    for   which    acknowledg- 

case  of  this  Idnd,  whether  the  condi-  ment  is  here  made,  the  writer  has  tried, 

tions  were  such  that  the  vendee  had  the  as  far  as  possible,  to  examine  the  cases 

Tight  to  understand,  and  did  so  under-  for  himself  and   state  in   his   text   the 

«tand,  that  an  affirmation  or  representa-  principles  established  by  the  cases. 
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MPOaT— IltPOETATIOH~IMPOaTEa.--(See  IMPOST,  Revenue 
Law), — To  bring  from  a  foreign  jurisdiction  into  this  jurisdiction 

merchandise  not  the  product  of  this  country.' 

"Imports"  are  things  imported.* 

DCPOSB.— To  lay  or  levy.* 

1.    The  Steamboat  Forrester,  Newb.  retail,  oi 

Admr.  {U.  S.)  94-  Lew   r.  Austin,  ; 

1.  "What  then   are  'imports'  ?    The  King  v.  MeEvoy,  4  Allen  (Mass.)  no. 
teilcons  inform  us  they  are  'things  im-         ImporMUon. — "To  constitute  an  im- 
ported.'    If  we  appeal  to  usage  tor  the  portation  so  ae  to  attach   the   right   to 
meaning  of  the  word,  we   shall   receive  duties,    it   is   necessarj',  not  only   that 
the  same  answer.   Ther  are  the  articles  there  should  be  an   arrival   within   the 
themselves  which  are  brought  into  the  Umits  of  the  United  Statesandof  a  col- 
country.     'A  duty  on   imports'  then  is  lection     district,   but   also    within   the 
rot  merely  a  duty  on  the  act  of  impor-  limits  of  some  port  of  entry."  Arnold  v. 
tation.tnit  is  a  duty  on   the   thing   im-  United  States,gCr.{U.  S.)  104;  United 
ported.     ItU   not,   taken  in   itt   literal  States  i<.  Vowell,  7  Cr.  {U.  S.)  368.  To 
E«nse,  confined  to  a  duty  levied   while  constitute  an  Importation,  under  a  non- 
tlie  article  is  entering  the  country,  but  importation   act,   it   is   also    necessary 
rilends  to  a  duty  levied  after  it  has  en-  that  there  should  be  an   intent   to   land 
tered  the  country."     A   license  tax   on  the  goods   there.     "It   is   undoubtedly 
importers  is  a  duty  on   imports,  within  true  that  the  mere  act  of  coming  into 
the  meaning  Const.  U.  S.,  art.  i,  %  10,  cl.  port,  though  without  breaking  bulk,   is 
1:    "No  State  shall     .     .     lay  any  im-  prima  facie   evidence    of  importation, 
pMt  or  duties  on  imports,"  etc.     Brown  Yet  even  this  presumption   may  be  re - 
1:  Maryland,  12  Wheat.  (U.  S.)  419.  butted.     If  a  vessel  come  in  by  distress, 
Under  this  clavise  of  the  constitution,  or   to  avoid   capture,   it   has   not   been 
"imports"  are  confined  to  things  brought  considered  as  an  importation."   Story, 
from  foreign   countries,   and   does   not  J.,  in    Schooner  Mary  &  Cargo,  i  Gall, 
include  things    brought   from    foreign  (C.C.)  206;  Schooner  Boston  &  Cargo, 
Sutcs.    Woodruff  ii.Tarham,    8  Wall,  i  Gall.  (C.  C-)  239. 
(U.  S.)  113;  License  Cases,  5  How.  (U.        Importer.— A  person  engaged  in  for- 
S.)  544;  Brown  II.  Houston,    114  U.  S.  eign  commerce,  McLean,  J.,  in  License 
6zj;  People  v.  Maring,  3  Keyes  (N.  Y.)  Cases,  5  How.  (U.  S.)  594.  By  the  Eng- 
«4;  Stale  v.   Pinckney,   10   Rich.  (S.  lish  Customs  Amendment  Act,  1859,   4 
var.)  474;    Territory     v.   Famsworth  8,  "the  word  Importer  in  any  act   relat- 
(Mont.),  5  Pac.  Rep,  S69.  ing  to  the  customs   is   to  apply  to  and 
The  word  "imports"  applies  to  things,  include  any  owner  or  other   person  for 
properly  only,  and  not   to   persons,   as  the  time  being  possessed   of  or  beneR- 
pusengers  and  immigrants.     People  v.  daily  interested  in   any  goods   import- 
Compagnle  Generale  Transatlantique,  ed."     Sec  Budenberg  v.  Roberts,  L.  R-, 
i(i7U.S.S9;  Norrisi-.  City  of  Boston,  1  C.  P.  575;  s.  c,  1   Han.  &  Ruth.  836. 
1  Mete,  (Mass.)  iSj.     And  see  Passen-         S.  "without  entering  into  any  nice 
ger  Cases,  7  How.   (U.   S.)  477.     The  or  hypercritical   consideration   of    the 
*ord  "importation"  is   used   In   Const,  signification  of  the  word,  it  is  suflicient 
t'.S.,  art.  I,  [39,  In  reference  to  slaves,  to   say  that   the   latin   word   'imfono^ 
but  Iheee  were  property.  from  which  it  is  derived,   was   as   gen- 
In  Wynne  v.  Wright,    i    Dev.  &   B.  erally  used   in  that  tongue,   among  the 
[X.  Car.)  23,  "imports"  was  said   to  in-  ancient  Romans,  to  mean  to  lay  or  levy 
elude  in  its   meaning  both  "the  act  of  a   tax,  as   the   derivative   of   it  in  our 
importation"  and  "the  articles   import-  tongue  has  since  been  used  in  this  coun- 
ft^B-hichlatterretaintheircharacteras  try,  and    among    all    English   speaking 
imports  until  by  the  first  wholesale  dls-  people,  to  signify  the  same   thing;  and 
position  of  them  they  have  passed  from  from  it  is  also   derived    the   word   'im- 
the  control  of  the  importer  and  become  post'  in  our  language,  which  has  scarce- 
incorporated  in  the  mass  of  property  of  ly  had  any  other   meaning  than  a  ta», 
tlM   State,  or  until    they    have    been  however  assessed,   levied,   or  collected 
broken  up  from  the   original   cases,   or  by  a  government,   although   it   has   by 
other   form   in   which  they  have   been  usage  acquired  a  more  restricted  mean- 
imported,  and   are  offered  for   sale  at  ing,  and  is  now  confined  in  its  appUca- 
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IMPOSITION— IMPOSSIBLE  CONTRACTS. 

DCFOSinON. — An  impost;  tax;  contribution.* 
IMFOSSIBLE  COimiACTB. 

I.  Definition.  176.  BxUUnce   of  Peraan    or- 

II.  Impossibility  ArisinK  ^m   N»-  Thing,  iSi. 

ture  of  Contract.  176.  3.  From    Statutory   Knact- 
III.  Intervening  Impossibility,  17S.  men/,  182. 

1.  General  Rule,  17S.  4.  From  Act  of  Obligee,  183- 

2.  Performance  Dependent  on 

I.  Definition. — Impossible  contracts  which  will  be  deemed  void 
in  the  eye  of  the  law,  or  of  which  the  performance  will  be  ex- 
cused, are  such  contracts  as  cannot  be  performed,  either  because 
of  the  nature  of  the  obligation  undertaken,  or  because  of  some 
supervening  event  which  renders  the  performance  of  the  obliga- 
tion either  physically  or  legally  impossible.* 

n.  ImpoMibility  hima%  from  Kstore  of  Contraot. — To  render  a 
contract  invalid  because  of  an  impossibility  arising  from  its 
nature,  it  is  essential  that  the  thing  to  be  done  cannot  by  any 
means  be  accomplished.'     If  it  is  only  improbable,  or  out  of  the 

tion  to  taxes  or  duties  imposed  bj  gov-  3.  "  An  Impossible  contract  may  be 

emment  on  imports.     But  any  tax  au-  defined  to  be  one  which  the  law  will  not 

thorized  by  the  legislature  of  the  State,  hold  binding  upon  the  parties,  because 

for  whatever  purpose,  and  however  as-  of  the  natural  or  legal  impossibility  of 

certained,  which   is  fixed  in  its  amount,  the  performance  by  one  party  of  that 

or  Is  assessed  and  collected   by  the   in-  which    ie    the    consideration    for    the 

Btrumentality  provided  for  it  in  the  act,  promise  of  the  otlier."    7  Wait  Act.  & 

is  in  effect  imposed  by  law  on  the  per-  D.  1I4. 
son  who  Is  bound  to  pay  it,  whether  it 
be  laid  directly  or  indirectly  upon,  him." 

Neary  V.  P.  W.  &  B.  R.   Co.,    (Del.)  9  known  to'bi  so  at'the  time  of  the  mak- 

At.  Rep.  411.  ing  of  the  contract,  the  contract  will  be 

1.  Whart.  Law  Lei.,  Repalje   &   L.  a  void   contract,   unless   the   promisor 

Law  Diet.     An  assessment  for  beneltts  has  taken  upon  himself  to  warrant  that 

in  widening  a  street  is  a  "civil   imposi-  it  is  possible."     Addison  on  Cont.  (Sth 

tion,"  within  the  meaning  of  the   term  Eng.ed.),  p.  1196. 

in  a  clause  of  a  charter  of  a  college,  ex-  8.  Addison  on  Contracts  (Sth  Eng. 
empting  its  lands  from  taxation.  "'All  ed.),  "'Q^;  Benj.  Sales,  J  551  {Bennetts 
civil  Impositions,  taxes  and  rates,'  in-  ed.);  1  Pars. Cont.  460;  2  Story  Cont.  ff 
elude  burdens  and  duties  lo  be  rendered  1334;  Powell  on  Cont.  160;  j  Vin. 
in  money  or  otherwise,  imposed  by  the  Abr.  110,  111;  1  Roll.  Abr.  419;  3  Bl. 
civil  authority,  either  spec! Heal ly  upon  Com,  341 ;  Co.  Litt,  ao6  a;  Supt.  etc. 
the  lands,  or  upon  the  owner  or  occu-  of  Public  Schools  of  Trenton  v.  Ben- 
pant  in  respect  thereof,  as  well  as  those  nett,  16  N.  J.  [3  Dutch.)  L.  513;  Beebc 
contributions  to  the  public  revenue  ex-  v.  Johnson,  19  Wend.  (N.  Y.)  500;  s. 
acted  from  citizens  and  subjects  accord-  c.,  32  Am.  Rep.  518. 
ing  to  their  several  abilities;  the  meas-  Legal  Impoislbllltr. — In  Nerot  v. 
ure  of  those  abilities  being  rated  by  the  Wallace,  3  T.  R.  17,  an  agreement 
estimated  value  of  their  real  and  per-  was  entered  into  by  the  assignees  of  a 
sonal  estates.  .  ■  .  The  association  bankrupt  that,  in  consideration  of 
and  order  of  the  terms  may  indicate  an  obligation  of  a  friend  of  the 
that 'civil  impositions' are  to  be  limited  bankrupt  to  pay  a  sum  of  money, 
td  such  as  are  in  the  nature  of  taxes;  but  the  bankrupt  would  not  be  called  upon 
at  the  same  time  they  show  that  the  to  account  for  certain  sums  received  by 
taxes  thereby  intended  are  not  lo  be  blm,  and  would  not  be  examined  by  the 
taken  in  a  narrow  or  restricted  sense."  bankruptcy  commissioners  with  refer- 
Harvard  College  ti.  Aldermen  of  Bos-  ence  thereto.  It  was  held  that  as  the  as- 
ton,  104  Mass.  470.  signees   had   not    the    power    lo    dis- 
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IMPOSSIBLE  CONTRACTS.   ir»w«  of 

power  of  the  obligor,  it  is  not,  in  law,  deemed  impossible,  no 
matter  how  absurd  or  improbable  the  idea  of  its  execution 
may  be.* 

pense  with  the  bankrupt's  examination,  legal  contemplation,  force  the  sale  of 
the  contract  was  invalid.  Lord  Ken-  another's  praperU' by  a  given  day,  or 
YON  said  :  "  I  do  not  say  that  this  is  a  by  any  day,  as  of  hiB  own  act." 
n%dunt  pactum;  but  the  ground  on  Vurantr  of  Parformuiee  of  tiM  Im- 
which  I  found  my  judgment  ie  this  :  pauit)l«. — In  Clifford  v.  Watts,  L.  R., 
that  every  person  who,  in  considera-  5  C.  P.  576,  Willes,  J., usee  language 
tion  of  some  advantage,  either  to  him-  which  Beems  to  imply  that  a  man  maj- 
seif  or  to  another,  promises  a  benefit,  warrant  the  happening  of  the  impossi- 
must  have  the  power  of  conferring  that  ble  In  such  terms  as  will  bind  him.  He 
benefit  up  Co  Che  extent  to  which  that  says  ;  "Cases  may  be  conceived  in  which 
benefit  professes  to  go  ;  and  that  not  a  man  may  undertake  to  do  that  which 
only  in  fact  but  in  law.  Now,  the  turns  out  to  be  impossible,  and  yet  he 
promise  made  by  the  assignees  in  this  may  still  be  bound  by  his  agreement, 
case,  which  was  the  consideration  of  I  am  not  prepared  to  say  that  there 
the  defendant's  promise,  was  not  in  may  not  be  cases  in  which  a  man  may 
their  power  to  perform  ;  because  the  have  contracted  to  do  something  whichr 
commissioners  had,  nevertheless,  a  in  the  present  slate  of  scientific  knowl* 
right  to  examine  the  bankrupt  And  edge,  maybe  utterly  impossible,  and  yet 
no  collusion  of  the  assignees  could  de-  he  may  have  so  contracted  as  to  war- 
prive  the  creditors  of  the  right  of  ev-  rant  the  possibility  of  its  performance 
amination,  which  the  commissioners  by  means  of  some  new  discovery,  orbe 
would  procure  them.  The  assignees  liable  in  damages  for  Che  non-pcrform- 
did  not  stipulate  only  for  their  own  anee,  and  cannot  set  up  by  way  of  de- 
acts,  but  also  that  the  commissioners  fence  that  the  thing  was  impossible, 
should  forliear  to  examine  the  bank'  But  before  we  arrive  at  such  a  conclu- 
nipt,  but  clearly  they  bad  no  right  to  sion  we  must  be  satisfied,  if  no  other 
tie  up  the  hands  of  the  commissioners  reasonable  conclusion  suggests  itself, 
in  any  way."  that  the  party  really  did  intend  to  war- 

Ooranant  to  Pay  H01M7  to  Onoaelf. —  rant  that  to  be  possible  which  was   im- 

A  covenant  by  C  to  pay  A,  B  and  C  on  possible." 

their  joint  account  has  been  declared  to  Royalty  on  UneraJa  Mot  In  Bzlat«iiefl. 

be  senseless  and  impossible  of  perform-  —In  Clifford  u.    Watts,  L.   R.,  5  C.  P. 

•nee,  because  no  man  can  pay   money  576,  a  land   owner,  in  consideration  of 

to  himself.     Faulkner  v.  Lowe,  2  Exch.  a   rent,   etc.,  demised   the   mines,   pits, 

595.  etc.,  of  clay   under   certain   lands   par- 

OoranJUit   Ultra  Vtze*   of  Serrajit. —  ticularly  described.     The  lease  granted 

An  undertaking  by  a  servant  that  h>^  the   lessee  a   license  to  enter  upon  the 

would  discharge  a  debt  due  to  his  mas-  land  to  dig  and  search   for  clay  and   to 

ter,  in  consideration  of  the  debtor   do-  make   pits,  etc.     There   was   no  stipu- 

ing  certain  repairs  upon  the  property  of  lation  or  condition  having  reference  tO' 

Oie  servant,  is  beyond  the  power  of  tlie  the  contingency  of  no  clay  being  found. 

servant  to  perform,  and  will   not  form  The   lessor   brought   an   action  against 

a  consideration  for  the    counterpart   of  the  lessee   for   breach  of  the  covenants. 

the  contract.      Harvey   x<.   Gibbons,   1  of  the  lease,  and  the  lessee  pleaded  that 

Lev.  161.  it   was  impossible  to  raise  the  quantity 

OontiMt    Uukt    Land    Win     Boll     at  stipulated,  because  it   was   not  in   the 
BtMoUlad  Prloa. — In  Stevens  v.  Coon,  i  ground,  and  that  he   had   entered  into 
Pin.  (Wis.)  3j6,   the  court  held  that  a  the  contract  in  ignorance  of  that  fact- 
contract  in  writing  that   certain   lands  The   court   held  that  he  was  not  bound 
would  be  sold  on  or  before  a   specified  by   the   obligation   in   the   lease.    The 
date    at    a     stated    price      was     void  court  distinguished  the  case  from  Mar- 
as    binding   the    obligor    to    the   per-  quis  of   Bute  n.  Thompson,    11   M.   & 
mance  of   a   legal    impossibility,  inas-  -■■     "                            ...... 

much  as  he  had  no  power  to  compel 
the  sale  of  the  land  on  the  day  named. 
The  court  said  :  "  Is  it  not  legally  im- 
possible for  him  to  perform  this  under- 
taking ?      Certainly,   no   man   can    in 

10  c.  of  L.— 12  ]; 
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500;  s.  c.,  33  Am.  C 
V.  Jane,  Aleyn  37;  I 
69  U.  S.  {2  Wall.)  I. 


Intarrsnlng                IMPOSSIBLE  CONTRACTS.             InfOHiUUty. 

in.  Intervening  ImpowibUitr. — i.  General  Rule. — It  Is  a  general 

rule  that  where  a  party,  by  his  own  contract,  creates  a  duty  or 

charge  upon  himself,  he  is  bound  to  make  it  ^kkI  or  answer  in 
damages,  although  prevented  in  the  performance  by  an  inevitable 
accident.'     But  if  a  contract  be  made  to  do  work  on  a  building 

Hills  V.  Sughrae,  15  Mee.  &  W.  ajy;  we  know  to  the  contrary,  the  Mclu»iv* 
Beebe  v.  Johnson,  ig  Wend.  (N.  Y.)  right  to  make,  use,  and  vend  the  ma- 
.  Am.  Dec.  518;  Paradine  chine  in  the  Canada^  might  have  been 
-  --;  Dermott  r.  Jones,  secured  in  England  by  act  of  parlia- 
^  ...  ,1.  roent,  or  otherwise;  at  least,  there  is 
ImpnbftbUltT  ftnd  Abtnrdlt;. — "If  the  nothing  in  all  thU  neces&arily  tmposu- 
covenant  be  within  the  range  of  possi-  ble.  TheEe  provinces  ere  a  part  of  the 
blllty,  however  absurd  or  Improbable  British  Empire,  and  subject  to  the 
the  idea  of  execution  may  be,  ft  will  be  power  of  the  parliament  at  home,  which 
upheld;  as  where  one  covenants  it  shall  body  might  very  well  grant  the  privi- 
rain  to  morrow,  or  that  the  pope  shall  lege  the  defendant  covenanted  to  pro- 
be at  Westminster  on  a  certain  day.  cure.  Certainly  we  are  unable  to  say 
To  bring  the  case  within  the  rule  of  dis-  the  government  cannot  or  would  not  by 
pensation,  it  must  appear  that  the  thing  any  means  grant  it," 
to  be  done  cannot  b^  any  means  be  ac-  DeitrDCttm  of  Bnlldlns  by  Dafscta  In 
coinpliehed;  for  if  it  be  only  improba-  Soil. — If  a  contractor  undertakes  to 
ble,  or  out  of  the  power  of  the  obligor,  erect  a  building  of  any  kind,  and  is  pre- 
it  is  not  to  be  deemed  in  law  impossible,  vented  by  reason  of  the  nature  of  the 
3  Com.  Dig.  93.  If  a  party  enter  into  soil,  his  contract  is  binding  upon  him 
an  absolute  contract,  without  any  quali-  notwithstanding,  and  he  must  answer 
fication  or  exception,  and  receives  from  in  dam^es.  Supt.  etc,  of  Public 
the  party  with  whom  he  contracts  the  Schools  of  Trenton  v.  Bennett,  a6  N.  J. 
consideration  of  such  engagement,  he  (3  Dutch.)  L.  513;  s.  c,  71  Am.  Dec. 
must  abide  by  the  contract,  and  either  173;  Dermott  v.  Jones,  69  U.  S.  (3 
do  the  act  or  pay  the  damages;  his  lia-  Wall.)  i. 

bility  ariseti  from  his  own  direct  and  SUpiiMnt  of  Cixco  Hot  In  Sxlatanoa. — 
positive  undertaking,"  Beebe  T.John-  In  Hills  *.  Sughrue,  15  M.  &  W.  253,  a 
son,  19  Wend,  (N.  Y.)  500;  s.  c.,  32  shipowner  contracted  that  his  vessel 
Am.  Dec.  518;  Supt.  of  Public  Schools  should  proceed  to  Ichaboe,  one  of  the 
of  Trenton  f,  Bennett,  26  N.  J.  (3  Guano  islands,  on  the  west  coast  of 
Dutch,}  L,  513;  s.  c,  72  Am.  Dec.  373.  Africa,  and  there  load  a  full  and  com- 
OoiLtraot  to  Obtain  Foralcn  Pftt*iit. —  plete  cargo  of  guano,  and  carry  the 
In  Beebe  r.  Johnson,  19  Wend.  (N.  Y.)  same  toa  British  port.  In  a  suit  against 
500;  E.  c,  3^  Am.  Dec.  J18,  the  vendor  the  shipowner  for  breach  of  his  con- 
of  a  patent  right  had  undertaken  to  tract  he  pleaded  that  no  guano  could  be 
perfect  a  patent  right  in  England,  and  found  at  Ichaboe,  It  was  ield  that  this 
to  secure  to  the  vendee  the  exclusive  constituted  no  defence  to  the  action. 
privilege  of  selling  the  patented  articles  1,  This  was  first  stated  in  tenni 
in  Upper  and  Lower  Canada.  The  which  fixed  it  as  a  rule  of  law  in  Para- 
vendee  brought  action  upon  the  cove-  dine  v.  Jane,  Aleyn  16, 
nant  to  recover  damages,  and  defendant  Oovenuit  toBapali  Booh, -~If  a  lessee 
urged  that  as  both  vendor  and  vendee  covenants  in  his  lease  that  he  wilt  re- 
were  citizens  of  the  United  States,  and  pair  the  demised  buildings,  he  is  bound 
by  the  laws  of  both  England  and  to  do  so,  although  they  be  burned  by 
Canada  a  patent  right  could  only  be  lightning,  or  thrown  down  by  enemies. 
obtained  by  a.  British  subject,  the  con-  Phillips  1:  Stevens,  16  Mass.  238;  Coles 
tract  was  impossible  of  performance,  r.  Celluloid  Manufacturing  Co.,  39  N. 
and  therefore  void.  The  court  ieid.  J.  L.  326;  Paradine  w. Jane,  Aleyn  a6; 
however,  that  fulfillment  was  within  the  Bullock  r.  Dammitt,  6  T.  R.lijoi  Koltz- 
ranee  of  possibility,  and  sustained  a  apffcl  i'.  Baker,  I S  Ves.  115;  Walton 
verdict  for  the  plaintiff.  Nelson,  C.  J.,  r'.  Waterhouse,  2  Wms,  Saunders  430. 
who  delivered  the  opinion,  said:  "It  is  421.  n;  Earl  of  Chesterfield  v.  Duke  of 
clear  that  the  fulfillment  in  this  case  Bohon.  cited  in  3  Wms.  Saund.  422,  a. 
cannot  be  considered  an  impossibility  Contraot  to  BrMt  and  Bapall'  Brldcw. 
within   the  rule;  because,  for  anything  — In   Brecknock    etc.     Canal    Co.    t>. 
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Pritchard,  6  T.  R.  7e;i.  theplaintlff  sued  although  his  crops  had  failed  owing  to 

upon  a  covenant   to  build  a  bridge   and  an    excessive    drought.      Similarlj',    a 

keep  {tin  repair.  The  defendant  pleaded  dairj'nian   who   has  agreed    <o   deliver 

chat  the  bridge   was   carried   awa^   b^  certain  dairj'  produce,  cannot  justify  a 

the  act  of  God,  hy  a  great   and   extra-  failure  to  do  ao  by  reason  of  the  drj'lng 

ordinary  flood,  although  well  built  and  of  his  cowe.     Oakley  v.  Morton,  ii    N. 

in  good   repair.      A   demurrer  to   the  Y.  25. 

plea  was  sustained.     See.   also.   Police  Saiai — Fallura  to  SellTOT, — A  failure 

Jury  V.  Taylor,  1  La.  Ann.  271.  to  deliver  goods    sold,  within    [be    con- 

Dontraat  to  Eract  Bnlldlnc. — If  a  con-  tract  time,  is   not   excused  by  the   fact 

tractor   undertake   to   erect   and   com-  that  the  government  has  taken   posses- 

plete  a  building  on  or  before  a  specified  sion   of  the   means  of    transportation, 

date  for  a  specified  price,   he   is   bound  and  that  no  facilities  are   available   for 

to  do  so.  and  the  law  will  not  admit  any  private   persons.     Bacon   v.   Cobb,   45    . 

excuse  founded  upon  the  destruction  of  111.  47.     Nor  by  the   fact   that   a  river 

the  building  by  tire  or  by  storm.  School  which  ia  the  usual   route,   is   frozen,   if 

District  V.  Dauchy,  25  Conn.  530;  s.  c,  other  means  are  available.     Engstcr  -o. 

68  Am.  Dec.  371;  Doster  t/.  Brown,  35  West,  35  La.   Ann.   119;   s.  c,   48  Am. 

Ga.  24;    s.  c.,  71  Am.  Dec.  153^  Adams  Rep.  332.     In  Tobias  v.  Lissberger,  105 

".  Nichols,  36  Mass.  (19  Pick.)   275;   a.  N.  Y.  404,  a  seller  was  held  responsible 

;  Boyle  t'.  Agawam  for  delay  in  shipment,  although   at   the 

---     ,.^  Pick.)  381;  time  of  contract   the  goods   were  in  a 

^ .  ,                100;  s.  c.  36  German    port,    situated    upon  a   river 

Am.  Rep.   433;  Tompkins  v.   Dudley,  forty  miles  from  the  sea,  and  the   river 

j;  N.  Y:  ijl;  i.  c,  81    Am.    Dec.   349;  was  frozen.     An  impossibility  of  sblp- 

Jones  V.  St.  John's  College,  L.  R.,  6  Q^  ping  goods  safely  which  arises  from  the 

B.  134;  40L.  J..  Q^B.  So.     Or   because  nature  of  the  goods  and  the  state  of  the 

the  latent  soilness  of  the  soil   rendered  weather,  is   no  justiiication.       Kltzin- 

the  foundation  Insecure.     Supt.  etc.  of  ger   v.   Sanborn,   70   111.   146;    Kribs  v. 

Public   Schools  of  Trenton,  a6  N.  J.  (3  Jones,  44  Md.  39)6. 

Dutch.)  L.  513;  s.  c,  72  Am.  Dec.  373^  Bond  to  Betorn  Oliurtond  Vaual. — 
Dermott  I'.  Jones,  64  U.  S.  (33  How.)  In  Steele  f.  Buck,  61  111.  343;  s.  c,  14 
jm;  s.  c,  69  U.  S.  (i  Wall.)  i;  Stees  Am.  Rep.  60,  the  charterers  of  a  vessel 
V.  Leonard,  20  Minn.  494.  In  Sf aryon  bound  themselves  by  a  bond,  with  sure- 
I'.  Carter,  4  Car.  &  P.  295,  it  was  Aeld  ty,  to  return  the  vessel  in  good  order, 
that  a  contractor,  who  had  undertaken  Whilst  in  the  possession  of  the  charter- 
to  do  certain  paving  by  a  specified  date,  ers  the  vessel  was  destroyed  in  a  eate 
could  not  recover,  having  failed  to  com-  by  the  "act  of  God,"  The  court  ieid 
plete  it  within  the  stipulated  time,  al-  that  the  grantorsofthebondwereliable 
though  the  failure  was  caused  by  a  ces-  for  a  breach,  notwithstanding  the  lose. 
sation  of  the  work  during  four  days  But  see  Singleton  v.  Carroll,  6  J.  J. 
when  the  weather  was  unsuitable.  Marsh.  (Ky.)  527;  s.  c,   22   Am.   Dec. 

SxaentorrChmtnutarBalo. — In  Booth  95,  where  it  was  Md  that  the  failure  of 

5puvten  Duyvil  Rolling   Mill   Co.,  the  lessee  of  a  slave  to  return    him  in 

S.  Y,  487,  it  was  ield  that  a  manu-  terms   of  a  covenant   in  his  lease,  was 

facturer  who  had  contracted   to   manu-  justified  by  impossibility   arising   from 

facture  certain  articles  could  not  plead  his  escape  without  the  lessee's  fault, 

in  justification  that  he  was  prevented  by  flUnliiB  Sohool  for  Blakneu. — If  a  pub- 

hls  mill  being  burnt  down;  and  in  Eddy  lie  school  is  closed  by  reason  of  an  epi- 

V.  Clement,  38  Vt.  486,  a  lumber  dealer  demic  in  the  neighborhood,  the  trustees 

who  had  contracted  to  deliver  certain  must  pay  the  salary  of  the  teacher,  not- 

lumber,  and  who  was  known  to  depend  withstanding,  Dewey  v.  Alpena  School 

for  hii   supplies   on  certain  mills,  was  District,  43  Mich.  480;   s.   c.,   38   Am. 

not  allowed  to  justifr  non-performance  Rep.  206. 

on  the  ground  of  the  impossibility  of  PromlM  of  Kurrlaca. — In  Hall  v. 
obtaining  the  lumber  by  reason  of  a  Wright,  E,  B.  &  E.  746;  27  L.  J.,  Q^B. 
drought  which  had  caused  the  mills  to  145,  the  plaintlif  sued  to  recover  dam- 
stop  work,  ages  for  breach  of  promise  of  marriage. 

In  HcGehee  v.  Hill,  4   Porter  (Ala.)  The  defendant  pleaded  that  it  was   Im- 

170;  a.  c,  39  Am.   Dec.   277,  a   person  possible  for  him  to  enter  into  the   mar- 

who  had  contracted  to  sell   and  deliver  ried  state    without   danger  to  his  life; 

a  certain  quantity  of  corn   and   fodder,  but  the  court  ield  that  the  plea  constl- 

•was  ieM  to  be  liound   by  his   contract,  tuted  no  defence. 
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already  in'  existence,  whether  by  way  of  repairs  or  alterations,  or 
for  work  which  forms  only  part  of  a  new  building,  the  destruc- 
tion of  the  building  before  completion  excuses  the  contractor 
from  the  performance  of  his  contract,  and  he  is  entitled  to  the 
value  of  any  work  that  may  have  been  done  at  the  time  of  the 
destruction.* 

OontTKot  of  Albol(ht&aut. — ira  e,h\p-        Forelsii  Proceu. — In  Wareham  Bank 

owner    contract   that   his   vessel   shall  v.    Burt,    87    Mass.    (j    Allen)  111,  a 

proceed  to  a  certain  port  and  there  load  carrier  agreed  to  obtttin  the  renewal  of 

a    cargo,    contrarj"     winds     and    bad  certain  notes  hy  the  maker  and  indors- 

weather  which  prevent  the  vessel  from  ers,  who  were  resident  in  Canada,  or  to 

reaching   the   port   of  loading  form  no  return  Ihfe  original  notes  within   a  rca- 

encuse.     Shubrick  v.  Salmond,  3  Burr,  sonable  time.   The  notes  were  delivered 

1639.     Similarly,  an  embargo   declared  bj- him  to  one  of  the-indorsers  in  order 

by  a  foreign  port  which  prevents  the  that  the  latter  might  obtain  the  renew- 

Joading  of  the  vessel,  is  no  justification,  als.     While   in    his    hands    they  were 

Monk  [T.  Cooper,  3  Stra.  763;  Atkinson  garnisheed  at  the  instance  of  a   prior 

V.   Ritchie,    10   East   530;    Hadley    v.  indorser.       In    an    action    for    breacli 

Clark,  8  T.  R.  ijg.    Nor  is  the  fact  that  of  his   contract   to    return    the   notes, 

an   infectious  disease  exists  which  pre-  he    pleaded    impossibility     by    reason 

vents  communication   with   the   shore,  of   the   garnishment,  but  it   was  held 

Barker  u.  Hodgson,  3  Man.  &  Sel.  267.  that  the   plea    constituted    no   justiti- 

Nor  the  fact  thai  the  loading  cannot  be  cation, 

completed  within  the  stipulated  time  by  I.  Rawson  v.  Clark,  70  III.  656; 
-'   -   -     Barrett   v.   Button,   4  Schwartz  i/.  Saunders,  46  III.  18;  Lord 


Camp.  333.  Or  that  the  cargo  cannot  be     v.    Wheeler,  67    Mass,    (1    Gray)   281; 
■■■■*'■'  ■■    ■         Niblo  V.  BinEse,  i  Keyea   (N.  Y,)  476; 

HollU  -n.  Chapman,  36  Tei.  1 1  Cook  r. 


McCabe,  51  Wis.  ajo;  s.  c,  40  Am. 
i  Low.  C,  C.  192,  In  Hand  v.  Bavnes,  Rep,  765;  Menetone  v.  Athawes,  3 
4  Whart.  (Pa.)  204;  s.  c,  33  Am.'Dec.  Burr.  159a.  But  see  Brumby  -a.  Smith, 
54,  a  shipmaster  who,  by  nis  charter-  3  Ala,  113;  Fildew  v.  Besley,  42  Mich, 
parly,  was  to  proceed  by  way  of  canal,  100;  s.  c,  36  Am.  Rep-  433;  Appleby  v. 
on  ffnding  that  it  was  impossible  to  do  Meyers,  L.  R.,  i  C,  P.6i4. 
so  because  the  locks  were  out  of  repair,  Oontraet  fix  Complatod  Job. — In 
deviated  from  his  course.  It  was  held  Brumby  v.  Smith,  3  Ala.  123,  the  court 
that  the  deviation  was  not  justified  in  held  that  the  contractor  could  not 
face  of  a  positive  contract  to  proceed  by  recover  on  a  contract  which  called  for  a 
canal;  and  In  Harmony  i>.  Bingham,  12  completed  job.  See,  also.  Fildew  t: 
N.  Y.  99;  B.  c,  63  Am.  Dec,  142,  the  Besley,  42  Mich,  loo;  s.  c,  36  Am.  Rep. 
court  held  that  a  freshet  which  render-  433.  The  Wisconsin  supreme  court,  in 
ed  it  impossible  to  travel  by  way  of  a  Cook  ti.  McCabe,  53  Wis.  250;  s.  c., 
canai  was  no  justification  to  a  carrier  40  Am.  Rep,  765,  disapproved  of  Brum- 
for  a  failure  to  deliver  the  goods  within  by  v.  Smith,  and  declined  to  follow  it. 
the  stipulated  time.  In  Teitae,  a  recovery  can  be  had  on  a 
DontTftCt  of  OUTlSCa. — In  Williams  quantum  merur'l  although  the  contract 
T.  Vanderbilt,  38  N.  Y,  317,  a  common  stipulates  that  the  work  should  be  fin- 
carrier  of  passengers  agreed  to  transport  ished  before  payment.  Hollls  v,  Chap- 
the  plaintiff  from  New  York  to   San  man,  36  Tei.  1. 

Francisco,  via  Lake  Nicaragua.  The  Contiaot  to  Eroot  Hoiu»— FftysMSt  by 
contract  specified  that  the  portion  of  the  HeasiiTBinsiit, — If  the  contractor  agree 
route  between  San  Juan  del  Sur  and  to  erect  a  house  for  which  he  is  to  be 
San  Francisco  should  be  by  a  steamer,  paid  according  to  the  material  and  labor 
named  the  "North  America."  It  was  done — on  measurement, — if  the  house 
ield  that  the  promise  to  carry  plaintiff  is  destroyed  before  completion  the  lose 
in  that  particular  steamer  was  a  minor  falls  upon  the  owner,  and  the  contract- 
part  of  the  contract  which  was  to  carry  or  can  recover  for  material  and  labor. 
theplaintiffthrough,  and  that  the  loss  Wilson  t-.  Knott,  3  Humph.  (Tenn.) 
of  the  "North  America"  did  not  excuse  473;  Clark  *.  Franklin,  7  Leigh 
the  carrier  for  failing  to  do  so.  (Va.)  1. 
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2.  Performance  Dependent  on  Existence  of  Person  or  Thing. — 
In  all  contracts  in  which  the  performance  depends  on  the  con- 
tinued existence  of  a  specified  person  or  thing,  a  condition  is 
implied  that  impossibility  of  performance  arising  from  the  perish- 
ing of  the  person  or  thing  shall  excuse  non-performance,' 

1.  Janin  v.  Browne,  59  Cal.  37;  Ryan  I.  589;  s.  c,  84  Am.'  Dec.  578;  Whin- 

f.  Dajton,  25  Conn.   i8S;  s.  c,  65  Am.  cup  v.  Hughes,  L.  R.,  6  C.  P.  78;  Tas- 

Dec.  560:  Knight  i'.  Bean,  zj  Me.  531;  ker  v.  Shepherd,  6  H.  &  N.  575;  30  L. 

Dickey  V.  Linscott,  zo  Me.  453;  s.  c,  J.  Ex,  207.    The  exigtence  of  an  infeC' 

37    Am.   Dec.  66;  Shultz  ^'.  JohnBon's  tious  disease  in  the  neighborhood  which 

Admr.,  s  B.  Mon.  (Ky.)  500;  Stewart  exposes  the  servant  to  danger  is  suffi- 

V.   Loring,   S7   Mass.   (5    Allen)   306;  cient  to  justify  the  termination  of  the 

Deiter  v.  Norton,  47  N.  Y.  62;  s.c,  7  contract     Lakeman  *.  Pollard,  43  Me. 

Am.  Rep.  415;    Spalding  v.  Rosa,  71  463. 

K.  Y.  40;  s.  c.,  27  Am.  Rep.  7;  Siler  v.  Oontrftot  for  TnlUon. — The   sickness 

Gray,  86  N.  C.  566;  Billing's   Appeal,  of  the  pupil  which  preve 

*Pa.  s        "    -*      ■  "  


tR'  I-. 


1.  St.  558;   Yerrington  v.  Greene,     ing  tuition  in  terms  c 
'      "  c,  84  Am.   Dec.  578;     sufficient  c 


,    afif 'd,  I  Q.  B.  D. 
Hughes,  L 
■.  Firth.  C.  R.,4C.  P.  i;  Robli 


t   Q.  B.   D 
L.  R.,  9  Q, 


Poussard  v.  Spiere,  L.  R.,  i   CL  B.   D.     Stewart  -o.  Lorine,  87  Mass.  (5  Allen) 


i;  Howell  v.  Coupland,  L.  R.,  9  Q. 
'    ,    afif 'd,  I  Q.  B.  D.  258;  Whin- 
Hughes,  L/b., 


6  C.  P.  78;  Boast 


Davison,  L.  R.,  6  Eich.  367;  Simeon  v. 
Walker,  46  L.  J..  C.  P.  D.  679;  Tasker 
V.  Shepherd.  6  H.  &  N.  575;  30  L.  J., 
Esch.  207;  Taylor  !■.  ColdwelC  3  B.  & 


306.  And  a  pupil  who  has  been  taken 
sick  maj  be  removed  from  school  with- 
out notice,  although  notice  be  required 
by  the  contract.  Simeon  v.  Watson, 
46L.J.,  C.  P.  D.679. 

Blokuau  at  Partiormar.  —  Sickness, 
which  prevents  a  performer  from  ap- 
pearing at  the  opening  of  a  series  of 
performances,  annuls  the  entire  con- 
'  and  releases  both  parties.     Pous- 


Bale  of  BpecUa  OluttM. — In  keep- 
ing with  the  principle  stated  in  Che  text,  sard  ti.  Spiers,  1>,  R.,  i  Q^  B.  D.  : 
the  vendor  of  a  speciiic  chattel  is  ex-  In  Robinson  v.  Davison,  L.  R,,  o 
cused  from  the  delivery  If,  without  his  Exch.  267,  a  husband  contracted  that 
fault,  it  perishes,  although  the  title  has  Ills  wife  would  perform  as  a  pianiste  at 
never  passed.  Dexter  11.  Norton,  47  N.  a  series  of  concerts.  It  was  held  that 
Y.  62;  s.c,  7  Am.  Rep. 41.1;.  In  Howell  sickness,  which  rendered  It  impos- 
r.  Coupland,  L.  R.,  9  Q^B.  462,  i  Q^B.  sible  for  her  to  perform,  released  him 
D.  358,  it  was  Meld  Ihat  a  person  who  from  liability. 
Iiad    contracted   to  deliver  a    specified  In   Spalding   c.  Rosa,   71    N.  Y.  40; 


quantity  of  potatoes,  to  be  grown 
(pecilied  lands,  was  excused  from  per- 
formance, if  it  became  impossible  to 
deliver  the  contract  quantity  owing  to 
the  failure  of  the  land  to  produce  it. 

Oontrmeta  lor  Borrlee. — If  a  servant 
die  during  the  term  of  his  service,  or  if 
he  be  disabled  by  sickness  so  that  he 
cannot  fulfil  the  remainder  of  his  con- 
tract, the  impossibility  jUGtilieB  the  non- 
performance. Rvan-  V.  Dayton,  25 
Conn.  tS8;  s.  c,  65  Am.  Dec.  560; 
Dick^  V.  Llnscott.  20  Me.  453;  s.  c, 

SAm.  Dec.  66;  Wolfe  v.  Howes,  jo 
Y.  197;  Poussard  v.  Spiers,  L.  R.,  I 
Qj,B.  D.410;  Boast  r.  Firth,  L.  R.,  4 
C.  P.  1;  Robinson  v.  Davison,  L.  R.,  6 
Eich,  367.  But  see  Greene  v.  Linton, 
7  Porter  (Ala.)   133.      Or,  if  the 


!7  Am.  Rep.  7,  the  defendants 
contracted  with  plaintiffs,  who  were 
proprietors  of  a  theatre,  to  furnish  the 
"  Wachtel  opera  troupe"  to  give  a  cer- 
tain numljer  of  performances.  Wachtel, 
from  whom  the  company  took  Its 
name,  was  the  leader  and  chief  attrac- 
tion, and  his  connection  with  the  com- 
pany was  the  inducement  to  the  plain- 
tiffs to  enter  into  the  contract.  Wach- 
tel, because  of  illness,  was  unable  to 
sing,  and  in  consequence  defendants 
did  not  perform.  In  an  action  to  re- 
cover damages  for  breach  of  the  con- 
tract, it  was  held  that  the  presence  of 
Wachtel  was  the  principal  thing  con- 
tracted for,  and  was  of  the  essence  of 
tlie  contract  ;  that  plainllHs  would  not 
have  t>een  bound  to  accept  the  services 


.    '33  . 

pk>yer  die  during  the  term   of  service,  of  the  troupe  without   him ;   and  that 

non -performance  on  his  partis  likewise  the  sickness  and  disability  of  Wachtel, 

excuMd.     Yerrlngton  v.  Greene,  7  R.  having   occurred  without  the   fault  of 
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3-  From  Statutory  Enactnunt. — If,  subsequently  to  the  making 
of  a  contract,  a  statute  is  enacted  which  makes  the  performance 
of  the  contract  unlawful,  a  legal  impossibility  supervenes'which 
releases  the  promisor  from  his  obligation.'     But    if  the   perform- 


>.  Kitchen,  I  Salk.  19S.  In  that 
Holt,  C.  J.,  said;  "Where  H 
lants  not  to  do  an  act  or  thing 
which  was  lawful  to  do.  and  an  act  of 
parliament  comes  after  and  compels 
hinn  to  do  it,  the  &latute  repeals  the 
covenant.  So  if  II  covenants  to  do  a 
thing  which  Is  lawful,  and  an  act  of 
parliament  comes  in  and  hinders  liim 
from  doing  it,  the  covenant  is  repealed. 
Vide  Dyer,  37  pi.  278.  But  if  a  man 
covenants  not  to  do  a  thing  which  was 
unlawful,  and  an  act  of  parliament 
comes  and  makes  it  lawful  to  do  It,  such 
act  of  parliament   does   not  repeal  the 


the  defendants,  constituted  a  valid  ex- 
cuse for  non- performance,  and  a  good 
defence  to  the  action. 

Hln  of  Mnalo  HaU.— In  Taj'lor  v. 
Caldwell,  3  B.  &  S.  8z6,  a  contract  was 
entered  into  for  the  use  of  a  music 
hall  and  gardens  during  a  series  of 
concerts.  The  court  held,  that  ae  the 
existence  of  the  music  hall  in  a  state 
fit  for  a  concert  was  essential  to  the 
fulfilment  of  the  contract,  both  parties 
were  excused  from  performance  by  its 
destruction  by  fire. 

EzbantUon  of  OoU  nine. — The  per- 
formance of  a  covenant  in  a  lease  of  a 
coal  mine,  that  the  lessee  shall  work  the 
same  during  the  continuance  of  the 
lease  in  a  good  and  workmanlike  man- 
ner, is  excused  if  the  coal  become  ex- 
hausted. Walker  v.  Tucker,  70  III. 
«7.  See  also  Clifibrd  v.  Watts,  L. 
R.,  5  C.  P.  576.  In  the  latter  case  the 
court  distineuished  the  case  of  Marquis 
of  Bute  V.  Thompson,  13  M.  &  W.  ^7, 
In  which  it  was  held  that  the  minimum 
rent  was  payable  whether  coal  existed 
or  not,  on  the  ground  that  there  was  an 
express  covenant  therefor. 

LsaaM. — A  lessee  for  hire  who  has 
promised  to  return  an  animal  hired,  is 
excused  from  doing  so  If,  without  his 
fault,  the  animal  die.  Williams  -v. 
Hide,  Palm.  m8.  In  Singleton  1..  Car- 
roll, 6J.  J.  Marsh.  (Ky.)  527;  s.  c.  2Z 
Am.  Dec.  95,  the  lessee  of  a  slave  who 
had  covenanted  to  return  him  was  held 
to  l>e  released  from  his  obligation  by 
the  escape  of  the  slave  without  his 
fault.  But  see  Steele  v.  Buck,  61  III. 
343;  8.  c,  14  Am.  Rep.  60. 

1.  Cordes  V.  Miller,  39  Mich.  581; 
Brady  v.  Northwestern  Ins.  Co.,  11 
Mich.  41s;  Jones  v.  Judd,  41 N.  Y.  411 ; 
Brewster  v.  Kitchell,  1  Salk.  198;  Davis 
V.  Cary,  15  Q^  B.  418;  Doe  v.  Kugeley, 
6  Q.  B.  107;  Slipper  v.  Tottenham 
June.  Ry.Co.  L.  R.,4Eq- 111;  New 
inglon  Local  Board  v.  Cottingham  Lo- 
cal Board,  L,  R.,  i!  Ch.  Div.  725; 
Neway  v.  Shorpe,  L.  R.,  8  Ch.  Div. 
39;  Bailyi'-DeCresplgny,  L.  R.,4CL B. 
iSo;  Brown  is.  Mayor  etc.  of  London, 
9  C.  B.,  N.  S,  726;  31  L.J.,  C.  P. 
2B0;  Wynn  v.  Shropshire  Union  Ry. 
etc.  Co.,  ■!  Ex.  420. 

This  ruV  was  first  laiddown  in  Brew- 


Land  T&k«]t  Qudor  Foww  of  Bmliwiit 
DoDMln. — In  Bally  v.  De  Cresplgny,  L. 
R.,  4  Q^B.  iSo,  an  action  was  brought 
for  the  breach  of  a  covenant  In  a  deed 

that  the  grantee  or  his  assigns  should 
not  erect  any  buildings  upon  certain 
lands.  Defendant  pleaded  that  the 
lands  had  been  acquired  by  a  railway 
company  under  compulsory  powers, 
and  it  was  held  that  as  the  railway  com- 
pany was  authorized  to  take  the  land 
and  build  thereon  the  covenantor  was 
released  from  his  covenant  thereby,  and 
the  action  could  not  be  maintained. 
H  ABM  EN,  J.,  who  delivered  the  opinion 
of  the  court,  said:  "It  was,  indeed, 
conceded  on  the  argument  by  the  plain- 
tiff's counsel,  that  the  defendant  would 
not  be  liable  for  all  acts  of  the  railway 
company,  as  he  would  have  been  for 
the  acts  of  any  other  assignee;  but  it 
was  contendecl  that  the  defendant  was 
relieved  from  liability  on  his  covenant 
as  to  those  acts  only  which  the  com- 
pany was  required  by  the  act  of  parlia- 
ment to  do,  and  not  as  to  those  which. 
the  company  was  merely  empowered  to 
do.  We  do  not  think  tliat  this  distinc- 
tion is  well  founded.  The  pile  laid 
down  in  Brewster  i>.  Kitchell,  1  Salk. 
19S,  rests  upon  this  ground,  that  it  \% 
not  reasonable  to  suppose  that  the  legis- 
lature, while  altering  the  condition  of 
things  with  reference  to  which  the  cove- 
nantor contracted,  intended  that  he 
should  remain  liable  on  a  covenant 
which  the  legislature  itself  prevented 
his  fulfilling;  but  the  covenantor  in  this 
case  is  equally  disabled  from  prevent- 
ing  the   railway   company  from  doing 
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ance  of  the  obligation  is  merely  rendered  more  burdensome  or 
expensive,  the  enactment  of  the  statute  creates  no  such  impossi- 
bility as  will  excuse  the  obligor." 

4.  From  Act  of  Party.— \{  one  of  the  parties  to  a  contract  pre- 
vents the  performance  of  a  condition,  or  makes  its  performance 
impossible  by  his  own  act,  he  cannot  take  advantage  of  the  non- 
performance, and  avoid  liability  thereby.*  Similarly,  if  the  act  of 
the  obligee  in  a  contract  is  the  cause  of  the  non-performance,  the 

those  things  which   It  li  tmfowtred  to  cUimea   a   right  to  the  soil  and  bed  of 

do,  as   those  which    it    is    required  to  the  river   Thames   and   exercised    the 

do;  why  then  should  there  be  a  differ-  power  of  conservancy  thereon,  to  bor- 

ence  in  the  liability  of  the  covenantor  row  money   to   be  expended  in  the  im- 

with  respect  to  the  one  and  the  ottterf"  provement  of   the    navigation   of   the 

OorenuLt  In  Leaw  to  B«biilld. — The  river,  and  to  levy  tolU  and  duties  upon 
lessor  of  a  wooden  building  covenanted  boats  and  vessels  navigating  the  river, 
to  rebuild  it  in  caee  of  Its  destruction  and  charge  the  moneys  borrowed  upon 
by  fire.  The  building  was  so  de-  such  Colls.  The  corporation  accord- 
Btroyed,  but  before  the  lessor  could  re-  ingly  raised  targe  sums  on  bonds  con- 
build  U  the  municipality  passed  an  ditioned  for  the  payment  of  certain 
ordinance  forbidding  the  erection  of  yearly  sums  "out  of  the  tolls  and  duties 
wooden  buildings.  The  court  >e/if  that,  granted  and  made  payable  by  virtue  of 
although  the  landlord  had  covenanted  the  said  acts"  until  payment  of  the 
to  reljuUd  the  building  he  leased,  there  principal;  and  such  yearly  sums  were 
was  no  undertaking  that  if  not  allowed  duly  paid  by  them  down  to  the  passing 
to  build  he  would  put  up  another  of  the  Thames  Conservancy  act.  By 
on  the  same  plan,  of  more  substantial  that  act,  which  professed  to  be  pabsed 
and  presumably  more  costly  material;  for  the  purpose  of  carrying  out  an 
and  that  performance  of  the  covenant  agreement  between  the  crown  and  the 
having  become  impossible  he  was  no  corporation  for  the  settlement  of  con- 
longer  bound  by  it.  Cordes  f.  Miller,  flic  ting  claims  between  them  in  respect 
39Mich.  581.  But  under  similar  cir-  to  the  right  to  the  soil  and  bed  of  the 
cumstances  the  Iowa  supreme  court  Thames,  the  conservancy  of  tlie  river 
lield  that  such  an  ordinance  did  not  was  taken  away  from  the  corporation 
render  the  performance  of  the  covenant  and  vested  in  a  newly  created  body  of 
impossible,  but  only  more  burdensome  twelve  conservators,  in  whom  all  the 
and  expensive,  and  did  not  release  the  right  of  the  crown  and  of  the  corpo- 
coyenantor  from  the  obligation.  David  ration  in  the  bed  and  soil  of  the  river 
I'.  Ryan,  47  Iowa  642.  In  Refers  v.  were  vested,  as  well  as  the  power  to 
Snow,  118  Mass.  I  iS,  the  court  held  receive  and  apply  the  tolls  above  men - 
that  a  statute  in  terms  very  similar  to  tioned,  and  all  other  tolls,  dues,  etc. 
the  ordinances  referred  Co  above  could  There  was  no  express  provision  in  the 
not  impairtheobligationof  suchacove-  last  mentioned  statute  either  for  dis- 
nant.  charging  the  corporation  from  liability 

Fwnmuuiae  of   Bond. — In    Davis  -v.  on  the   securities  or   imposing  any  lia- 

Cary,  15  Q^  B.  418,  a  bond   was   given  bilitj  on  the  newly  created  l)ody  m  re- 

by  the   treasurer  of   certain    turnpike  spect  of   them.      Held,  that   the   per- 

roads  that  he   would   account  and  pay  formance  of  the  obligation   by  the  cor- 

nccording  to  the  directions  of  a  certain  poration  having  been   rendered  impos- 

statute.     Subsequently  the  statute  was  sible  by  act  of  the  laws,  the   obligation 

repealed.     The  treasurer  had  accounted  was  discharged,  and  no  action  would  lie 

In  terms  of  the  statute  up  to  the  date  of  against    the     corporation.      Brown    v. 

the   repeal.    The   court  held  that  sub-  Mayor  etc.  of  London,  g   C.  B.,  N.  S. 

sequently  to  the  repeal  there  could  be  no  726531  L.J.,  C.  J*.  280. 

breach  under   the   statute,  as  its  repeal  I.   David    v.   Ryan,   47    Iowa    641; 

had  rendered  performance  impossible.  Baker  v.  Johnson,  42  N.  Y.  iz6. 

AnntUty    Pkyable   Ont   of    Corporate  9.  Co.  Lit.  20  b;  Jones  i.  Walker,  13 

Fundi.— The    corporation   of    London  B.  Mon.  (Ky.)  163;  s.  c,  56  Am.   Dec 

were    empowered    by    various   acts  of  557;  Majors  v.  Hickman,  2  Bibb.  (Ky.) 

parliament.paGsedatthe  time  when  they  317;    Marshall   t'.  Craig,  i   Bibb.  (Ky.) 
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obligor  is  thereby  discharged  from  liability.*  And  if  the  obligor 
in  a  condition  has  rendered  services,  but  has  been  prevented 
from  completely  fulfilling  his  contract  by  the  act  of  the  obligee, 

383;  Cape  Fear  etc.  Nav.  Co.  t',   Wil-  emplo^'eB.     Held,  that  the  defendants, 

■  nea  (N.  Car.)  L.  481;  «.  c,  78  having  put  It  out  of  the  power  of  the 

;.  ibo;  Gallagher  v.  Nichols,  60  plaintiffs     to    scale    the    lumber    sold, 

N.  Y.  438;   Guidet   v.    Maj'Or   etc.  of  could  not  insUt  on  a  scale  of  the   bal- 

New  York,  36  N.  Y.  Super.  Ct.   (4  J.  ance.     Grice  n.  Noble,  59  Mich.  515. 

&  S.)  557,  501;   Young  V.  Hunter,  6  iN.  Prodnetlon  of  luapMitoT'a  OartlkcftW. 

"      13;  Goodwin  f.  Holbrook,  4  Wend.  — If,  under  a  contract  for  the  erection 

' -)  377;  Grice  V.  Noble,  59  Mich,  of  a   building,  the  owner   reserves   the 

Ketchum   r.   Zeilsdorff,   26   Wis,  right  "to  appoint"  inspectors,  and   it  Is 

^14;  Pontifex  v.  WilkinGon,  i  C.  B.  75;  provided  that  the  contractor  should  not 

holme   I'.  Guppj-,   3  Mee.  St  W.  387;  be  entitled  to  pa v men t  until  the  work 

Cort  V.  Ambergate  etc.  S.y.  Co.,  17  Q.  has  been  certified  by  the  inspectors,  it 

B.  IJ7;  Hothara  v.  East  India  Co.,  1  T.  is  the  duty  of  the  owner  to  keep  fn- 

R.  64J.  spectors  on  the  work,   and,  upon  com' 

FreTMitlag    Completion   of    Bub-eon-  pletion.to  cause  the  inspectors  to  furnish 

tnct.  —  In   Gallagher  i.   Nichols,   60  the  necessary  certificates,  and  a  refutal 

N,  Y.  438,  one   Lewis,  who   had   con-  to  furnish  the   certificates   will   excuse 

traded  to  erect  certain  buildings  on  the  non -production  by  the  contractor,  and 

lands  of  the  defendant  Nichols,  entered  he  will  be  entitled  to  recover  notwith- 

into  a   sub-contract   with   the   firm   of  standing.     Guidet   v.   Mayor    etc.    of 

Gosson  &  Monahan,  by  which  the  iat-  New  York,  36  Super.  Ct.   (4  J-  &   S.) 

ler  were   to   do  the   cellar  work.     The  S57.  j6i. 

contract  price  of  the  cellar  work  was  ContrAOt  to  DoIlTor  Oood*. — In  Good- 
to  become  payable  when  the  first  tier  win  71.  Holbrook,  4  Wend.  {N.  Y.)  377, 
of  beams  should  be  laid,  and  Lewis  the  defendant  had  agreed  to  pay  a  debt 
gave  Gossan  &  Monahan  an  order  in  salt,  packed  in  barrels  to  be  fur- 
upon  the  defendant  for  the  amount  nished  by  the  plaintiff,  but  the  plaintilf 
specified,  payable  on  Ihe  completion  of  did  not  furnish  the  barrels.  It  was  Meld 
the  said  contract  and  approval  of  the  that  the  defendant  was  not  in  default  for 
work  by  Lewis.  This  order  was  ac-  not  delivering  the  salt,  as  delivery,  ac- 
cepted by  the  defendant.  After  the  cording  to  the  (erms  of  the  contract, 
completion  of  the  cellars,  but  before  was  not  passible  while  plaintiff's  part 
the  laying  of  the  first  tier  of  beams,  of  Ihe  contract  was  not  performed. 
the  defendant  and  Lewis  cancelled  their  1,  Kenned  vt.  Kennedy,  1  Bibb.(Ky.)- 
contract,  and  the  former  sold  the  land.  484;  s.  c,  5  Am.  Dec.  629;  Doughty  r. 
Held,  that  as  the  defendant  had  thus  0'Donnelf,4Daly{N.  Y.)  60;  Dearborn 
made  the  performance  of  the  condition  v.  Cross,  7  Cow.  (N.  Y.)  48;  Fleming 
impossible,  he  could  not  insist  upon  its  v.  Gilbert,  3  Johns.  {N.  Y.)  520;  Ketch- 
fulfilment,  and  was  liable  upon  the  um  v.  Zeilsdorff,  26  Wis.  51*;  United 
order.  States  v.  Peck,  102  U.  S.  64;  Russell  i'. 

Contnwt  to Baw Ltimlwr. — A  contract  Banderia,  13  C.  B.,  N.  S.  149;  Ellen  v. 

for  the  sawing  of  lumber  provided  that  Topp,  6  Ex.  424;   Mackay  v.   Dick,   L. 

it  should  be  scaled  before  shipment  or  R.,  6  App.  Cos.  251;    Armitage   v.   In- 

when  being  loaded  on   the   cars.    The  sole,  14  QjB.  728. 

defendants  shipped   about  one   half  of  Contraot   to    DoUvor     nodnoo. — In 

the  lumber  while  the  sawing  was  being  United   States  v.  Peck,  102  U.  S.  64,  a 

done,  and  measured  the  same  as  shipped,  claimant  In  a  proceeding   in   the   court 

After  the  completion  of  the  contract  of  claims  had  agreed  to  deliver  at  Fort 

the     sawmillers    (plaintiffs)   requested  Buford,  Dak.,  a   quantity  of  wood   and 

defendants    to    finish    the    scale,     but  hay.     The   facts   disclosed  In  the  case 

they    declined    to  .do    eo    until    they  sliowed  that  the  parties  could  not   have 

(.hipped    the   balance   of    the   lumber,  had  any  other   hay  In  view  in  making 

Plaintiffs    thereupon   brought   suit   for  the  contract  than  that  which  was  to  be 

the  saw-bill,  and  on  the  trial  one  of  the  found  in  the  region   or  country  border- 

plainliffs  was  allowed  to  testify  to  the  ing  on  the  Yellowstone  river,  tie  failed 

measurement  made  by  him  in  the  mill,  to  deliver   the   hay,  and  on    presenting 

as  the  boards  came  Irom   the  saw,  and  his   claim  for  the   wood   delivered   by 

he   was   corroborated   by   some  of  his  him,  the    officers    of   the    government 
1S4 
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lie  is  entitled  to  recover  for  the  services  rendered  on  a  quantum 
meruit,  and  not  according  to  the  contract  price.* 


claimed  to  deduct  therefrom  damages 
for  Buch  failure.  It  appeared  that  the 
officerB  of  the  fort  had  caused  other 
parttee  to  cut  the  hay  in  question  and 
to  deliver  it  before  the  claimant  had  an 
opportunity  to  do  so,  and  he  pleaded 
that,  »&  it  was  thus  rendered  impoBsible 
for  him  to  fullil  his  contract,  his  non- 
performance was  excused.  The  court 
held  that  the  facts  of  the  case  were 
such  aa  to  allow  the  introduction  of  pa- 
TOi  evidence  for  the  purpose  of  showing 
by  the  surrounding  circumstances  the 
subject-matter  of  the  contract,  namely, 
hay  to  be  cut  and  gathered  in  a  cert^n 
region,  and  that,  as  the  officers  of  the 
fort  had  acted  on  Itehalf  of  the  govern- 
ment in  preventing  him  from  perform- 
ing the  contract  by  directing  other  par- 
ties to  cut  the  hay,  he  was  not  responsi- 
ble for  any  breach. 

miiii«toOMia«lH<irtgaga. — In  Flem- 
ing  IT.  Gilbert,  3  Johns.  (N.  Y.)  527, 
the  defendant  was  sued  on  a  bond 
obliging  him  by  a  certain  time  to  pro- 
cure and  cancel  a  mortgage  of  the 
plaintiff,  and  deliver  the  same  to  him. 
The  defendant  was  allowed  to  prove  by 
parol  that  he  procured  the  mortgage, 
and  having  inquired  of  the  plaintifTwhat 
he  sliould  do  with   it,  


Sou-ddlTurr  af  Ooodi  Sold.  —  In 
Ketchum  11.  Zeilsdorff,  :6  Wis.  514,  the 
seller  of  certain  logs  contracted  to  de- 
liver them  at  a  certain  time,  but  before 
that  time  they  were  seized  in  a  replevin 
suit  brought  by  a  third  party.  The  pur- 
chaser became  surety  on  the  bond  of  the 
plaintiff  in  the  replevin  suit.  In  an  ac- 
tion by  the  purchaser  against  the  seller 
for  damages  for  non-delivery,  it  was 
Md  that,  as  the  plaintiff,  by  becoming 
surety  on  the  replevin  bond,  had  put  it 
out  of  the  defendant's  power  lo  deliver 
in  terms  of  the  contract,  the  non-de- 
livery was  excused. 

1.  Moses  1!.  Bierling,  31  N.  Y.  461; 
Merrill  v.  Ithaca  &  O.  R.  R.  Co.,  16 
Wend.  (N.  Y.)  386;  Doughty  v.  O'Don- 
nell,4  Daly  (N.  Y.)  60. 

Contraet  to  ForedoM  Mottga<a. — The 
defendant  had  employed  the  plaintiffs 
to  foreclose  a  certain  chattel  mortgage, 
and  agreed  to  pay  them  a  percentage 
upon  the  proceeds  of  the  sale  for  their 
services.  Plaintiffs  entered  upon  the 
performance  of  their  duties  and  ren- 
dered services,  and  incurred  expense 
therein,  but  were  prevented  by  the 
glace  it  in  the  hands  of  a  third  person,  defendant  from  completing  the  trans- 
This  was  held  to  be  an  excuse  for  not  action.  It  was  held  that  the  recovery 
having  fully  performed  the  condition,  of  the  plaintiffs  was  not  limited  to  the 
Thompson',  J.,  who  delivered  the  opin-  contract  rates,  but  that  they  were 
ion  of  the  court,  said:  "It  Is  a  sound  entitled  to  recover  the  reasoDable  value 
principle  that  he  who  prevents  a  thing  of  the  services  rendered.  The  court 
being  done  shall  not  avail  himself  of  said:  "It  is  a  general  rule  that  the  con- 
the  non- performance  he  has  occasioned,  tract  tiimishes  the  standard  of  relief, 
Had  not  the  plaintltf  dispensed  with  a  but  compensation  will  only  l>e  given  for 
further  compliance  with  the  condition  actual  loss  Sustained.  But  when  the 
of  the  liond.  It  is  probable  that  the   de-     party   for   whom   the   service  is   t 


enffered  wilfully  delays  and  embar- 
asses  the  performance  of  the  contract 
by  the  other  party  who  endeavors  lo 
complete  it,  and  Jinally  is  compelled  to 
abandon  the  work,  the  rule  that  the 
special  contract  must  control  the  rate 
of  compensation  no  longer  prevails,  and 
.1  value 


fendant  would  have  taken  n 
ascertain  what  steps  were  requisite  t 
get  the  mortgage  discharged  of  record. 
and  would  have  literally  complied  with 
the  condition  of  the  bond." 

FaUni«MOoiiT«rPraiiilaai.-In  Dear- 
born V.  Cross,  7  Cow.  (N.  Y.)  ^,  a 
bond  was  given  for  the  conveyance  of  the  party  it 
certain  premises,  but  subsequently  ttie  of  his  servicei 
parties  agreed  by  parol  to  rescind  the  reason  why,  i 
contract.  The  seller  thereupon  sold  breach  of  con 
and  conveyed  the  premises  to  a  third  which  the  defendant  has  prevented,  the 
party.  It  was  held  that,  although  the  plaintiff  may  not  recover  for  services 
l»nd  had  not  been  given  up  or  can-  rendered.  Such  recovery  is  in  reality 
celted,yetby  the  parol  agreement  and  but  compensation  indamages/rafati/ii; 
the  acis  of  the  parties  under  it  the  yen-  and  if  by  his  neglect  or  default  defend- 
dee  had  practically  put  it  out  of  the  ant  has  preclude]  plalntifT  from  ascer- 
18S 
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IMPOS  T—IMPO  TENCE—IMPO  UND-IMPO  UN D TNG. 

JXPOi'I — (See  Import;  Impose). — A  tax,*  particularly  a.  duty 
on  imports.* 

IMFOTEHCE. — See  BASTARDY;  Divorce. 

ntpouin).* 

lUFOinranvo. — (See  Animals;  Fences;  Horses.) 

I.   Definition,  187.  6.  Rights  of  Impoundera,  195. 

3.   Common  Law,  187.  7.  LJabilitiee  of  Impounder*,  195. 

3,  Statutory  Law,  :87.  8.  Notice,  196. 

(a)   Br  f.FghlalHre,  187.  9.  Purchaoer    of     Impounded       Live 

{b)   L'ncoHstUulional.  187.  Stock,  196. 

(r)  Municipal   Corporations,   191.  10.  Live  Stock   Exempted   from  Exe- 

4.  When    Live  Stock    May    Be   Im-  cutlon,  106. 

pounded,  191.  II.  Rescue  and  Pound  Breach,  197. 
5-  Rights  of  Owner  of  Live  Stock,  194. 

taining  the  actual  amount  of  damages  669.    Jvdge    Tucksr    thought    "(hev 

under  the  contract,  he  should  be  held  were  probably  intended  to  comprehend 

tor     eerviccB     actually     rendered,     the  every  species  of  tax  or  contribution  not 

amount  of  which  he'does  not  pretend  to  included     under    the     ordinary    terms 

deny  was  tn  excess  of  damages  fixed  by  'taxes   and  excises.'  "     Swaynb,  J.,  in 

the  contract."  Pacific  Ins.  Co.  v.  Soule,  7  Wall.  (U. 

1.  Bouv.  L.  Diet.  Neary  v.  P.  W.  &  S.)  433. 
B.  R.Co.  (Dei,),9  At.  Rep.441;  Paciiic  "Imposts  or  duties  on  imporls"  do 
Ins.  Co.  V.  Soule,  7  Wall.  (U.  S.)  433.  not  cover  pilotage  fees  and  penalties. 
See  next  note.  An  impost  tax  or  duty  Cooley  i'.  Bd.  of  Port  Wardens  of 
is  an  exaction  to  fill  the  public  coffers  Phila.,  :a  How.  (U.  S.)  299. 
for  the  payment  of  the  debts  and  for  the  3.  Under  an  act  by  which  persons 
promotion  of  the  welfare  of  the  making  distresses  for  rent  "may  im- 
country,  and  docs  not  extend  to  a  retri-  pound  or  otherwise  secure  the  distress  " 
bution  provided  to  defray  the  expense  on  a  convenient  place  or  part  of  the 
of  a  bridge,  or  removing  obstructions  in  premises,  and  sell  the  same  upon  the 
a  water-course,  or  the  like,  to  be  paid  by  premises,  the  securing  of  tlie  property 
those  only  who  enjoy  the  advantages  distrained,  together  with  a  notice  that 
resulting  therefrom.  Worsley  i'.  New  it  has  been  impounded,  is  sufficient  to- 
Orleans,  9  Rob.  (La.)  324.  complete  the  impounding,  so  as  to  de- 
Costs  against  a  garnishee  are  not  a  feat  a  tender  subsequently  made.  ''The 
"tax,  impost,  assessment  or  municipal  words  •  or  otherwise  secure '  appear  to 
fine."  Wearne  v.  Ilaynes,  13  Nev.  103.  me  to  enlaige  '  impound,'  and  to  give  a, 
3.  Const.  U.  S.,  art.  1,  k  10,  cl.  z.  wider  meaning  to  it  than  if  the  latter 
"An  Impost  or  duty  on  imports  is  a  well-known  term,  implying  an  inclosed 
custom  or  a  tax  levied  on  articles  place,  had  alone  been  used."  Tindai., 
brought  into  a  country,  and  is  most  C.  J.,  Thomas  i'.  Harries,  i  M.&  G.  695. 
usually  secured  before  the  importer  is  Under  an  act  providing  that  any  per- 
allowed  to  exercise  his  right  oi  owner  son  might  take  possession  of  any  ani- 
ship  over  them."  It  is  not  the  less  an  mal,  pasturing  in  the  highway  in  front 
impost  because  levied  upon  them  al^er  of  his  land,  and  upon  giving  immediate 
landing  or  in  the  form  of  a  license  tax  notice  to  the  owner,  may  demand  from 
upon  the  importer.  Brown  i'.  Mary-  him  acertain  penalty,  upon  the  payment 
land,  II  Wheat.  {U.  S.)  419.  See  Crow  of  which  he  might  recover  the  animal. 
V.  State,  14  Mo.  237,  335.  and  upon  his  failure  to  pay  which  theani- 
"Impost  is  a  duty  on  imported  goods  mal  might  be  sold,  a  notice  is  suflicient 
and  merchandise.  In  a  lai^er  sense,  it  in  the  following  words  :  "To  S  G  : 
is  any  tax  or  imposition.'"  Storv  Const.  This  is  to  notify  you  that  I  hove  token 
Abr,,  5  474.  Cowell  says  it  is  distin-  up  and  impounded  in  my  yard  your 
guished  from  custom  "because  custom  is  horse  according  to  the  laws  of  this 
rather  the  profit  which  the  prince  State,  L  D."  The  words  "in  my 
makes  on  goods  shipped  out."  Cowell,  yard,"  used  in  connection  with  im- 
Interpreter,  tit.  Impost.  Mr,  Madison  pounded,  show  that  the  impounding 
considered  the  terms  "duties"  and  meant  was  not  that  under  the  general 
"imposts"  In  the  clauses  (of  the  consti-  laws  for  impounding  animals.  Good- 
tution)  as  synonymous.   1  Story  Const,  sell  v.  Dunning,  34  Conn.  251. 
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animals  in  a  pound.*  A  pound  is  defined  as  an  enclosed  piece  of 
land,  secured  by  a  firm  structure  of  stone  or  posts  and  timber 
placed  in  the  ground.* 

2.  Common  Law  Hot  in  Foroe  in  TTnited  States. — In  the  United 
States,  the  common  law  right  to  impound  animais,  such  as  existed 
in  England,  is  not  in  force,  but  has  been  generally  superseded  bj' 
statutory  enactments  covering  the  same  ground.* 

3.  Statatoiy  Law. — (n)  Power  of  Legislature  to  Pass. — Under  the 
police  power  of  the  States,  it  is  within  the  province  of  the  legisla- 
ture to  enact  laws  to  prohibit  the  running  at  large  of  stock,  to 
provide  for  the  impounding  of  the  same  and  sale  thereof,  to  pay 
the  expenses  of  impounding.* 

{b)  Constitutionality  of. — It  has  been  held  that  laws  authorizing 
the  impounding  and  sale  of  stock  without  notice  or  judicial 
investigation  are  unconstitutional,  as  a  sale  of  private  property 
without  "due  process  of  law."* 

This    has,  however,  been    denied    in    some    recent    cases,  in 

1.  Webster's  Diet.  inal  which  inaj-  be  in  any  public  high- 

8.  .Woolejtf.Groton.i  Cush.  (Mass.)  way,  opposite  lo  his  land,  againit  Ihi- 

30J.  provision  of  Ihc  first  section,     j.  Any 

To  impound  is  to  piftce  in   a  pound  animal  which  may  be  trespassing  upon 

foods  or  cattle    distrained   or  estray.  his   lands.     The  third  section  requires 

ouv.  Dig.,  3  BI.  Com.  12.  that  immediate  notice  of  the  seizure  bt.- 

S.  Eastman    u.   Rice,    14    Me.    419;  given  to  some  justice  or  commissioner 

Crocker  T.  Mann,  3   Mo.  472;  Mooney  of  the  highways  of  the  town,  who  shall 

V.  Maynard,  i  Vt.  470.  post  notice  that  the  animal  will  be  fiold 

As  this  subject  is   regulated  entirely  at  a  time  and  place  to  be  specified,  and 

by  statute,  the  statutes  and  decisions  of  who  shall  make  such  a  hale  lor  cash. 

any  State  should  be  examined.  From   the  proceeds  in  a  ca»;  like  this^ 

4.  Cooley  on  Const.  Um.  5S8;  Dill,  he  is  to  retain  half  a  dollar  tor  his  fees. 
on  Mun.  Corp.,  ^  345;  Wilcox  -u.  Hem-  and  pay  half  a  dollar  to  the  captor. 
ming  (Wis.;,  15  N.  W.  Rep.  437,  and  with  a  reasonable  compensation  in  ad- 
authorities  cited  in  succeeding  notes.  dition   'for  keeping   the   animal.'     The 

B.     Rockwell  V.   Nearing,  15  N,   Y.  surplus  he  is  to  pay  to  the  owner,  on 

303.     See  Cooley  on  Const.   Lim.  364,  demand  and   proof  of  the  title;  whose 

S3;  Anderson  t/.' Locke,  64  Miss.  183;  claim   is   to    be   barred,  unless    made 

>Be  V.  Hardie,  98  N.  Car.  44;  Bonner  within  one  year,  and  the  money,  in  that 

1'.  De  Loach  (Ga.J,  1  S.  E.  Rep.  546.  case,  to   be   paid   to  the  supervisor  for 

Porter,  J.:  "The  defendant   claims  the  use  of  the  town.   The  fourth  section 

to  have  acquired  title  in  the  plaintiffs  authorizes  the  owner  to   reclaim  pos- 

cow,  through  his  own  act   In   siezing,  session  of  his  property,  before  sale  on 

selling  and  buying  her  wittioul  judicial  making     proof   of    trtle,    and    paying 

authority,  and  without  the  consent  of  the     like      sums  to     the    captor  'and 

the  owner.     She  was  in   his  door-yard  the  officer,  with  an  abatement  of  half 

and  there  is  no  pretence  of  any   war-  the  bonus,  if  paid   three  days  or  more 

rant   for   her  seiiure,  unless  it  can  be  before  the  day  appointed  for  the  sale, 

justified  under  the  provision  of  the  'act  The  fitYh  section  relieves   him  from  the 

to  prevent    animals   from   running   at  payment  of   any   bonus,   and    entitles 

laige  in  the  public   highways.'     (Laws  him  to  restitution,  on  payment  of  com- 

of  1861,  p.  844.)     The  first  section  of  pensation  for  keeping  the  animal,  if  the 

that  act  declares  that  it  shall  not  be  law-  running   at    large   or   trespassing  was 

ful   for   any  cattle,   horses,  sheep   and  caused   by  the  wilful  act  of  a   person 

'      '  it  large  in  any  public  high-  other  than  the  owner,  in  order  to  effect 

Itate.    The  second  section  the  seizure;  but  it  provides  for  no  n     ' 

authorizes  any  person  to  take  Into  his  of  ascertaining  or  proving  the  fact. 

187 


Lv  in  this  State.    The  second  section     the  seizure;  but  it  provides  for  no  mode 
thorizes  any  person  to  take  Into  his    of  ascertaining  or  proving  the  ''"   ' 
custody  and  possesaion^     i.  Any  ani-         "The  question  whether  the  ai 
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so  fur  ae  it  relates  to  the  seizure  and  have  been  establiGhed  for  the  protection 
sale  of  animals  running  at  large  In  a  of  private  rights.  Such  an  act  as  the 
public  highwBj'  IH  not  involved  in  the  legislature  may,  in  the  uncontrolled  ex- 
present  appeal.  That  issue  might  well  ercise  of  its  power,  thinkfit  to  pass  is,  in 
be  controlled  by  considerations  con-  no  sense,  the  process  of  law  designated 
nected  with  (he  police  powers  of  the  by  the  constitution."  Jt^DGE  Denio, 
government.  No  such  authority  can  in  the  same  case,  said:  "The  provision 
be  invoked  in  support  of  its  provision,  was  designed  to  protect  the  citizen 
so  far  as  they  relate  to  the  seizure  and  against  all  mere  acts  of  power,  whether 
confiscation  of  animals  found  on  the  flowing  from  the  leglslahve  or  executive 
premises  of  the  captor,  as  a  punishment  branch  of  the  government.  It  does 
for  a  private  trespass.  The  legislature  not,  of  course,  touch  the  right  of  the 
transcends  the  limitB  of  its  authority  State  to  appropriate  private  property 
when  it  enacts  that  one  citizen  may  to  public  use,  upon  making  due  coin- 
take,  hold  and  sell  the  property  of  pensation,  which  is  fully  recognized  In 
another  without  judicial  process  and  another  part  of  the  constitution;  but  no 
without  notice  to  the  owner,  as  a  mere  power  in  the  State  can  legally  confer 
penalty  for  a  supposed  private  injury,  upon  one  person,  or  class  of  persons, 
Such  an  enactment  is  within  the  terms  the  property  of  another  person  or  class 
and  intent  ofthe  provision  in  the  bill  of  without  their  consent,  whatever  mo- 
rlghts  that  no  person  shall  be  deprived  fives  of  policy  may  exist  in  favor  of 
of  life,  liberty  or  property  without  due  such  transfer.  In  view  of  the  forego- 
process  of  law,  (Const.,  art.  t,  ^6.)  ing  exposition,  by  the  courts,  of  the 
The  importance  of  these  words  is  famil-  design  and  effect  of  the  constitutional 
iar  to  every  student  of  constitutional  restriction,  the  legislature  has  no  au- 
law.  It  would  scarcely  be  possible  to  thority  either  to  deprive  the  citizen  of 
find,  in  the  records  of  our  juriapru-  his  property  for  other  than  public  pur- 
dence,  a  definition  of  this  historic  and  poses,  or  to  authorize  its  seizure'  witb- 
memorable  clause  in  terms  which  do  out  process  or  warrant,  by  any  person 
not  carry  with  them  a  condemnation  of  other  than  the  owner,  for  the  mere 
the  enactment  under  consideration."  punishment  of  a  private  trespass.     So 

"The  words  'due  process  of  law'  in  this  far  as  the  act  in  question  relates  to  ani- 

place,"  said  Chiep  Justice  Robinson,  mals  trespassing  on  the  premises  of  the 

"cannot  mean  less  than  prosecution  or  captor,   the   proceedings   it   authorizes 

suit  instituted  and  conducted  according  have  not  even  the  mocking  semblance 

to  the  pre3cril)ed  forms  and  solemnities  of  due  process  of  law.    The  seizure  may 

for    ascertaining  guilt   or   determining  be  privately  made;  the  party  making  It 

the  title  to  property.     It  will  be  seen  is  permitted  to  conceal  the  property  on 

that   the   same  measure   of  protection  his    own    premises;     he  is     protected, 

against     legislative     encroachment     is  though  the  trespass  was  due  to  his  own 

extended  to  life,  lilierty  and   property;  connivance  or  neglect;  he  is  permitted 

and  if  the  latter  can  be  taken,  without  to  take  what  does  not  belong  to  him 

a  forensic   trial  and  judgment,  there  is  without   notice   to  the   owner,   though 

no  security  for  the  others.  the  owner  is  near  and  known;  he  is  al- 

"If  the  legislature  can  take  the  prop-  lowed  to  sell  through  the  intervention 

erty  of  A  and  transfer  it  to  B,  they  can  of  an  ofBcer,  and  without  even  the  form 

take  A  himself  and  either  shut  him  in  of  judicial   proceedings,  an   animal   in 

prison  or  put  him   to  death."     In  an-  which  he  has  no  interest,  by  way  either 

other  portion  of  the  same  opinion   he  of  title,  mortgage,  pledge  or  lien;  and 

observes:  "It  must  be  ascertained,  judi-  ail  to  the  end  that  he  may  receive  com- 

clally,  that  he  has   forfeited  his  privi-  pensation  for  detaining  it  without   the 

leges,  or  that  someone  else  has  a  supe-  consent  of  the  owner,  and  a  fee  of  fifty 

rior  title  to  the  property  he  possesses,  cents   for  his  services  as  an   informer. 

before  either  of  them  can  be  taken  from  He   levies   without  process,  condemns 

him.     It  cannot  be  done  by  mere  legie-  without  proof,  and  sells  without  execu- 

lation."      Taylor  v.  Porter,  4  Hill  (N.  tion.     II  was  affimied  in  the  court  be- 

YO  146,  147.     The  court  had  occasion,  low,  in  Rockwell   v.  Nearing,  35  N.  Y. 

inthecaseof  Westervelti',Gregg(T3N.  303,  30S,  that  such  a  proceeding  in  the 

■     o  define  the  language  of  case  ofaprivate  trespass  was  authorized 


this  provisionof  the  constitution.    "Due  by   pre'Cxisling   laws,  and   the   act   i 

process  of  law  undoubtedly  means,  in  question   is,  therefore,  not   within   the 

the  due  course  of  legal  proceedings,  ac-  condemnation  of  the  constitution.    This 

-cording  to  those  rules  and  fonns  which  view  would  be  entirely  correct  If  such 
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which  it  is  held  that  such  laws  are  valid,  as  coming  within  the 
police  power  of  a  State,*  whether  enacted  by  municipal  corpora- 
tions or  State  legislatures.  A  close  reading  of  the  decisions  cited 
in  the  notes  will  show  that  a  distinction  is  drawn  between  the 
applicability  of  the  law  to  animals  upon  private  premises  or  the 
public  highway. 

had  been  the  state  of  the  law  antece-  Com  6;  i  Wait's  Law  and  Pr.  778;  R. 

dent  to  the    adoption    of  the  bill  of  S.  517;  Colden  f.  Eldred,  15  Johns.  (N. 

r^hts.    There   are  many  examples  of  Y.)   220;  Rockwell  v.   Neanng,  35  N. 

Bummary  proceedings  which  were  rec-  Y.  301. 

ognized  as  due  process  of  the  law  atthe  1.  Wilcox  ».  Hemming,  58  Wis.  144. 
date  of  the  constitution,  and  to  these  The  main  and  important  objection 
the  prohibition  has  no  application,  but  to  the  justiiication  of  the  defendant 
none  of  them  furnieh  xnj  sanction  to  under  pretended  legal  authority,  is  that 
the  enactment  now  under  consideration,  the  ordinance  under  which  he  received, 
The  process  of  distrdning  cattle  held,  and  sold  the  horses  of  the  plain- 
damage  feasant  is  referred  to  as  an  tiff  is  unconstitutional  as  authorizing  the 
authority  for  the  provisions  embodied  forfeit,  condemnation,  or  confiscation  of 
in  this  law;  but  it  will  be  found,  on  ex-  property  without  due  process  of  law, 
amination,  that  the  supposed  analog'  and  without  compensation,  etc.  U  is 
is  unfounded  and  illusory.  It  is  evi-  contended  that  before  the  property  ia. 
dent  that  the  distinction  between  penal  sold  there  should  be  provision  for  an 
and  remedial  proceedings  was  over-  adjudication  in  court  of  the  facts  which 
looked  in  the  court  below  as  applicable  would  make  such  property  liable  to  be 
to  cases  of  mere  private  trespass.  The  thus  taken  and  sold.  What  disposition 
right  to  distrain  property  rfama^eyeaj-  is  to  t)e  made  by  the  ordinance  of 
ant  was  one  which  existed  at  common  proceeds  of  such  sale  is  to  be  made 
law,  and  it  was  recognized  and  regu-  by  the  terms  of  the  ordinance  of  the 
lated  by  statutes  as  well  in  this  State  proceeds  of  such  property.  The  mis- 
as  in  England.  The  proceeding  was  chief  complained  of  ends  with  the  sale, 
always  purely  remedial.  The  party  ifthe  property  of  the  Owner  in  such 
distraining  was  authorized  to  detain  animals  is  thereby  taken  away,  and  it 
for  the  payment  of  his  damages.  By  would  not  cure  the  mischief  and 
seizing  it  at  the  time  and  on  the  prem-  scarcely  mitigate  the  wrong  to  offer  the 
ises  where  the  injury  was  committed  he  owner  the  remains  of  the  proceeds  of 
was  enabled  to  secure  redress  for  an  the  sale  after  deducting  the  expenses  of 
actual  wrong  against  an  unknown  or  keeping,  and  sale,  and  the  fine  incurred, 
irreaponsihle  owner.  If  the  animal  or  even  the  proceeds  without  any  such 
escaped  from  his  premises,  though  deduction.  The  provisions  of  the  char- 
hig  right  of  distress  was  gone,  ter  of  the  city  above  cited  fully  author- 
the  party  making  the  seizure  was  re-  izes  the  receiving,  and  keeping  and  sale 
quired  to  have  the  damages  promptly  of  animalB,andby  theordinance  tocarry 
appraised  by  the  fence -viewers,  upon  a  such  provision  into  execution,  so  that 
view  of  premises  and  the  examination  the  act  of  the  legislature  is  amenable  to 
of  competent  witnesses.  They  were  this  objection  of  unconstitutionality,  as 
iKiund  to  certify  the  amount  of  dam-  well  as  the  ordinance  Itself.  The  pro- 
age*  to  which  he  was  entitled,  and  he  visions  of  the  charter  above  referred  to 
was  required,  within  twenty-four  hours  are  that  such  animals  may  be"lm- 
thereafier,  to  put  them  in  the  nearest  pounded  and  sold  to  discharge  the  pen- 
pound,  where  the  owner  could  find  and  ally  for  the  violation  of  the  ordinance, 
replevy  them,  or  reclaim  them,  on  pay-  and  the  expenses  of  impounding  and 
ment  of  his  damages  and  the  fee  of  the  sale."  Here  Is  found  the  authority  for 
fence-viewers  and  poundmaster.  The  prescribing  a  fine  for  such  offence,  as 
party  distraining  was  bound  to  give  well  as  the  impounding  and  sale.  The 
notice  to  the  owner,  if  known,  to  en-  right  of  such  legislation  can  be  found 
able  him  to  replevy  or  redeem  the  and  justified  only  hy  that  police  power 
property  before  the  sale.  The  remedy  of  the  State  to  provide  summary  and 
b^  distress  was  cumulative,  and  satisfac-  suitable  methods  and  proceedings  to 
bon  obtained  In  this  mode  was  a  bar  to  protect  the  public  health,  peace,  and 
an  action  for  damages."  3  Woodeson,  tranquillity,  and  the  use  of  the  high- 
ai6;  Bac.  Abr.,  tit.  Distress,  F,;  1   Bl.    ways  of  travel,   which  transcends  pri- 
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vBte  right,  and  the  constitutional  pro-  cording  (o  the  decision  of  the  court  of 

vision  of  their  protection.  appeals  in  Roclcwell  v.  Nearing,  35  N. 

In  Commonwealth  v.  Alger,  7  Cush.  Y.  301,  it  (the  ordinance)  would  have 

(Mass.;    8j.   Shaw,   C.  J.,  observed:  been  invalid."     In  Miles  i-.  Chambcr- 

"  Such  powers  have  been  conferred  lain,  17  Wis.  446,  the  bj-'law  of  the 
upon  municipal  bodies  by  legislation,  town  authorized  the  seizure  and  sale  of 
time  out  of  mind,  both  in  this  country  animals  running  at  large  in  the  highway', 
and  in  England,  and  it  is  too  late  to  but  the  statute  then  in  force  (section  3, 
question  them.  In  respect  to  animats  ch.  ij,  Rev.  St.  1858),  onlv  authorized 
running  at  large  in  the  public  high-  the  town  to  pass  by-laws  fixing  a  pen- 
ways,  various  ordinances  have  received  alty  for  such  an  encroachment  upon  the 
judicial  investigation  in  many  courts,  highway  which  excluded  the  power  to 
and  perhaps  in  some  cases  the  power  declare  a  forfeiture  of  the  property  bv 
to  authorize  the  forfeit  of  the  animals  seizure,  impounding  and  sale.  It  is 
themselves  without  judicial  inquiry  said,  in  the  opinion  of  Mr.  Jl'stice 
may  have  been  questioned.  In  the  Paine  in  that  case,  that  "it  is  therefore 
very  nature  of  things,  and  in  common  not  necessary  to  determine  whether  the 
rea^jn,  if  a  judicial  determination  must  power  could  be  conferred  on  the  town 
be  had  upon  proper  notice  to  the  own-  to  pass  a  by-law  like  the  one  in  ques- 
er,  before  such  animals  can  be  taken  up  tion,  bv  which  the  title  of  the  owner  of 
and  restrained  when  so  running  at  animaie  may  be  divested  without  any 
large  in  the  public  streets  of  a  city,  the  judicial  proceedings  against  them  what- 
city  and  the  public  at  large  must  wait  ever.  The  question  whether  the  power 
and  suffer  great  injury,  and  the  street  could  be  constitutionally  conferred  up- 
rcmain  useless  or  unsafe  for  a  consid-  on  a  city  to  pass  an  ordinance  for  im- 
erable  time  without  relief,  or  until  the  pounding  animals  and  selling  them  to 
animals  themselves  shall  leave  the  pay  charges  and  expenses,  upon  notice 
street,  and  thus  pass  beyond  the  power  published  or  posted  without  any  judicial 
of  being  seized,  or  such  animals  must  determination  of  the  right — the  real 
he  kept  in  the  public  pound  until  their  question  in  this  case — has  never  been 
(■alue  would  be  less  than  the  expense  determined  by  this  court.  We  shall, 
of  their  keeping.  It  follows,  if  such  therefore,  have  to  look  elsewhere  lor 
adjudication  be  necessary  such  a  reme-  cases  in  which  this  question  was  in- 
dy  is  useless  or  ineffectual,  and  the  ob-  volved." 

jection  goes  to  the   very   foundation    01  In    Rockwell    u,    Nearing,  35    N.  V, 

the  power  to  prescribe  an  adequate  rem-  303,  the    impounding     and    sale  v 

.  The  genera!  p 


11  pow. 
elementary' authorities.    Judge  Cooley,     land  of  the  person  who   "takes  it  up." 


s  admirable  worko 

a1  Limitations,  says  :     "  So  beasts  may  lands. 

be  prohibited    from   running  at   large  the   animal  was  taken  up  while  it  was 

under  the  penalty  of  being  seized  and  in   the   door-yard  of  such  person,  and 

.~o]d."  -  not  on   the  highway,  so  that  the  case 

Coolev,  Lim.  588.    Judge   Dillon,  in  was  within   the   last  clause  of  the  act. 

his  work  on   Municipal   Corporations,  It  was   said,  in  one   of   the    opinions: 

fullv   upholds   such  a  power,    without  "The     question    whether    the    act    is 

judicial  inquiry,  section  345.  valid,  so  far  ae  it  relates  to  the  seizure 

Before   considering  cases  elsewhere,  and  sale  of  animals  at  large  in  a  public 

%vhere  this  particular  power  has  been  highwav,  is  not  involved  in  the  present 

called  in  question,  it  is  necessary  to  no-  appeal,*^  and  it  is  clear  from  the  whole 

ticc   cases   in   this  court  in  which  the  case  that  only  that  part  of  the  act  was 

learned  counsel  of  the   appellant  con-  deemed  or  held  Invalid  which  allowed 

tends  it  has  been  i(«/(/ unconstitutional,  such  a  seizure  and  sale  of  the  animal 

The  case  of  Pettit  v.  May,  34  Wis.  666,  trespassing   upon   the  land  of  another 

was  a  case  <A  dnmages  feasant,  and  the  without  an  adjudication.     In  another's 

intimation  of  the  necessity  of  a  judicial  opinion  in  the  same  case,  concurring  in 

inquiry  must  be  confined  to  such  acase.  the  Urst  one,  and   in  the  judgment,  the 

There  is  the  invasion  of  a  private  right  constitutionality  of  the  first  clause  of 

only  in  such   a  case,   and  the  remedy  the  act  authorizing  the  seizure  and  sale 

may  well   be  within  the   constitutional  of  an   animal  running  at  large  in  the 

inhibition.       It     is    said     by     Chief  highway  without  any  adjudication,  was 

Justice  Dixon,  in  that  case,  that  "ac-  ably   discussed,   and    the    proceedings 
1!K) 
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constitutional.     In  Campbell  v. 

45  N.  Y.  356,  the  Game  act.  amended  ko     v.   Sowder 

as  to  require  certain  judicial   proceed-     the  ordinance,  with   very  aim ilar   pro- 

ings,    was    held    valid;   and    Cook    v.     visions  and  authorizing  the  impounded 

.- t    »i    -ir       __   i_   ._   .i__ animals  to  be  sold  for  the  line  as  well 

as  the  charges,  was  held  valid,  upon  a 
very  full  exajnination  of  the  authorities, 
and  in  a  very  elaborate  opinion.  In 
the  Boston  Harbor,  beyond  a  certain  Crosby  i^.  Warren,  i  Rich.  (S.  Car.) 
line  in  tide  water,  and  provided  for  the  38c,  this  decision  is  followed  and  re- 
destniction  and  abatement  of  such  amnned,  but  there  was  a  dissenting 
erections  as  nuisanceG.  In  that  case  opinion  as  to  the  constitutionality  of 
the  construction  was  a  large  wharf,  12D  the  sale  to  pay  the  fine  as  such  without 
by  43I.  feet  In  dimensions.  The  law  an  adjudication  of  the  offence.  In 
■■"»  attacked   as  unconstitutional,    be-     Shaw   v.   Kennedy,   Term     "''    "--' 


it  provided  for  the  utter  de- 
Jon  of  the  propertv  without  the 
trial  by  jury.  C.J.  Shaw  savs,  in  his 
opinion:  "We  thmk  it  a  aeltled  prin- 
ciple, growing  out  of  the  nature  of  well 
ordered  society,  that  every  holder  of 
property,  however  absolute  and  un- 
qualified may  be  his  title,  holds  it  under 
the  Implied  liability  that  this  use  may 
be  so  regulated  thai'  it  shall  not  be  in- 
jurious to  the  equal  enjoyment  of  others 


havi 


591,  the  decision  of  the  majority  of  the 
court  was  the  other  way,  but  by  an 
elaborate  opinion  of  C,  1.  Taylor,  the 
power  was  upheld.  In  Hellen  t:  Noe, 
X  Ired.  (N.  Car.)  495,  and  Whitfield  v. 
Longest,  6  Ired.  (N.  Car.).  268,  long 
afterwards,  ordinances  more  stringent 
in  their  provision  than  the  one  under 
consideration,  were  sustained  as  consti- 
tutional. In  Spltler  v.  Young,  63  Mo. 
'    "       ordinance  was  sustained, 


n  equal  right  to  the  enjoyment     both  as  to  the  charges  and  expense 


of  their  property,  or  injurious 
rights  of  the  community;"  and  that 
such  rights  of  property  "are  subject  to 
such  reasonable  restraints  and  regula- 
tions established  by  law  as  the  legisla- 
ture under  the  governing  and  control- 
ling power  vested  in  them  by  the  con- 
stitution, may  think  necessary  and  ex- 
pedient." In  Roberts  v.  Ogle,  30  III, 
4J9,  under  a  charter  giving  the  ( 


and  to  provide  for  their  abatement, 
ordinance  was  passed  prohibiting  sw 
from  running  at  large  within  the  c 
porate  limits,  and  authorizing  a  ci 
stable  to  take  up  and  safetv  keep,  and 


impounding,  keeping,  selling  t 
the  fine,  without  any  provisions  for 
adjudication,  the  court  using  the  fol- 
lowing language:  "No  doubt  is  en- 
tertained but  that  the  legislature, 
as  a  sanitary  or  police  regulation, 
may  confei  upon  towns  power  to 
adopt  such  measures  as  the  one  re- 
sorted to."  In  Gilchrist  V.  Schmidling, 
12  Kan.  263,  an  ordinance  of  the  city 
of  Emporia  of  a  similar  nature  and 
provisions,  except  that  as  to  the  fine, 
was  sustained  after  a  very  full  examina- 
tion of  the  authorities  by  counsel  and 
the  court.  In  White  v.  Tallman,  2 
Dutch.  (N.J.)  67,  it  is  held  that  such 
ordinance,  without  authority  of  law 


t  for  the  to  sustain  it,  is  void,  and  that  the  estab- 
payment  of  fifty  cents  per  head,  and  the  lishment  of  pounds,  and  their  regula- 
constable's  charges  and  expenses.  The  tion  by  law  are  very  fully  examined, 
ordinance  was  AcW  to  be  valid,  although  historically  as  well  as  by  judicial  de- 
it  did  not  provide  for  an  adjudication,  cisions,  as  a  summary  and  necessary 
In  Clark  i'.  Lewis,  35  111.  417,  the  ordi-  remedy  for  the  protection  of  highways. 
nance  was  similar  to  the  one  in  ques-  In  Vanden  v.  Mount,  78  Ky.  86,  it  is 
tion  here,  excepting  that  the  animals  held  that  the  authority  to  pass  such  an 
impounded  were  not  sold  to  pay  any  ordinance  must  be  conferred  by  law; 
line  imposed,  and  the  horse  was  sold  to  and  Cotter  v.  Doty,  ;  Ohio  393,  is  to 
pay  the  charges  only.    The  validity  ot  the  same  elTect. 

the  ordinance  was  conceded,  but  it  was  There   are  many  other   cases   which 

held  the   sale  was   Invalid,  because   its  might  be   cited   to  sustain  this   power 

provisions  were   not   strictly  complied  given  in   the   charter  to   the  common 

with.     In  Case  v.   Hall,  2t'lll.  632,  the  council  to  make  ordinances  to  restrain 

animal  was  impounded  and  sold  under  animals   from  running   at  large  in  the 
IBI 
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(f)  Municipal  Corporations. — Statutes  passed  providing  for  the 
establishment  and  maintenance  of  pounds,  the  confinement  of 
animals  therein,  the  disposition  to  be  made  of  such  animals,  and 
the  means  of  redress  to  be  exercised  by  persons  whose  animals 
are  unlawfully  impounded,  usually  apply  to  the  impounding  of 
animals  under  the  authority  of  by-laws  of  towns  as  well  as  im- 
pounding under  the  general  statute.*  Town  ordinances  authoi^ 
izing  the  impounding  of  stock  must  be  strictly  pursued,  or  the 
proceedings  will  be  void,* 

4.  When  Stock  Hay  Be  Impoonded. — Animals  cannot  be  im- 
pounded unless  the  owner  suffers  them  to  run  at  large  within  the 
strict  construction  of  the  statute  in  such  case  made  and  pro- 
vided.3  And  it  has  been  held  that  they  can  be  taken  up  when 
at    large  whether  they   are   there  with    or  without  the  knowl- 

public  streets,  and  to  impound  them  and  An  ordinance  affixed  a  penalty  againet 
sell  them  to  pay  the  expenses,  etc.  So  the  owners  or  horses  suffering  them  to 
far  the  ordinance  itself  has  not  been  run  at  large  in  the  streets,  and  em- 
examined.  There  are  some  decisions,  powered  the  poundmaster  to  give  no- 
it  must  be  admitted,  which  hold  that  tice  that  unless  the  animals  were 
such  legislation  as  well  as  ordinances  claimed  by  the  owners,  and  the  penalty 
under  it.  are  void  as  being  In  conflict  and  costs  of  keeping  paid  within  five 
with  the  constitutional  provision  for  days  thereafter,  the  animals  to  be  sold, 
(he  protection  of  property ;  but  It  is  to  satisfy  tlie  same.  Held,  that  the 
observable  thatinsuchcages  thispower,  provision  giving  such  authority  to  the 
the  exercise  of  which,  in  a  summary  poundmaster  was  void.  Willis  x:  Le- 
manner,   is  absolutely  necessary  for  tlie  grls,  45  111,  289. 

benefit  of  the  public  in  the  use  of  the  An  ordinance  provided  that  the  cit.v 
highways,  is  scarcelv  alluded  to.  The  marshal  should  seize  and  sell  nil  swine 
question  is  of  grea't  importance,  and  found  running  at  large  in  the  city,  and 
one  not  without  difiiculty.  To  seize  pay  over  half  the  proceeds  to  the  use 
and  sell,  upon  necessarily  short  notice,  of  the  city  hospital,  and  retain  the  other 
animals*  of  great  value,  because  per-  half  for  his  services.  Held,  that  this 
mitted  bv  the  owner  to  run  at  large  in  ■  ordinance  was  void,  being  in  violation 
the  street,  without  an  adjudication  of  of  the  constitution,  which  declares  that 
the  offence  in  the  courts,  appears  to  be  no  person  ■•  can  be  deprived  of  his  life. 
a  harsh  remedy.  But  how  this  sum-  liberty,  or  property  but  b^  due  coun* 
mary  mode  of  proceeding  can  be  of  law,"  and  the  provision  "that  the 
avoided,  without  surrendering  the  right  of  trial  by  jury  shall  remain  In- 
whole  police  power  to  protect  the  pub-  violate." 

lie  highways  from  such  an  encroach-  Donovan  v.  Vickborgh,  J9  Miss.  247. 
menl,  which  destroys  their  use  A  village  ordinance  authorizing  the 
for  the  time  being,  we  fail  to  per-  street  inspector  to  drive  to  the  village 
celve.  The  owner  will  not  restrain  his  pound  all  hogs  found  running  at  large 
animals  from  running  upon  the  streets,  in  the  street  ;  and  to  hire  at  the  ex- 
The  city  authorities  must  do  so  at  pense  of  the  village,  as  much  assistance 
once.  Then  such  animals  must  lie  fed  as  he  shall  deem  necessary,  does  not 
and  cared  for  until  the  owner  shall  pay  authorize  any  person  except  the  in- 
the  expenses  and  take  them  away.  If  spector  and  his  assistants  acting  under 
he  fails  or  refuses  to  do  so,  they  must  his  immediate  direction,  to  drive  such 
be  sold.  But  we  have  already  taken  animals  to  pound,  though  the  inspector 
this  view  of  the  case.  Wilcox  i'.  Hem-  had  given  public  notice  that  any  per- 
ming, ^8  Wis.  144.  son  who  should  so  drive  them   to  the 

1.  Vhltlock  I'.   West,  16  Conn.  406.  pound  would  be  paid  therefor.    Jackson 

See  also  authorities  cited  In  preceding  t.  Morris,  1  Den.  (N.  Y.)  199. 

notes  *■  Adams   r.    Nichols,  t    Aik.  (Vt.) 

a.  Clark  r.   I-ewis.  35  III.  417;  Bui-  316.     When  cattle  are  in   the  highway. 

lock  I'  Geomble,  45  III.  318.  in  charge  of  a  person  directing  and  con- 

1»2 
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odge    of    the    owner.'      The    animals    must    be   on    the    high- 
trolling   them,  thcjr  are  nol  running  at  or  detained  for  the  purj>oee  of  grazing 
lai^,  within  the  meaning  of  the  statute,  the  same  on   the   premiEes  other  than 
Benwistle  v.  Goodrich,  53  Mich.  457.  those   owned  or  occupied  by  the  owner 
1.  Sloan  V.  Hubbard,  34  Ohio  St.  587.  or  keeper  of  eui;h   animals,  except  as 
Whether  there    was  error  in  the  refusal  hereinafter  provided.  And  everj  perean 
of  the  court  to  charge  the  jury  as  re-  violating  the  provisions  of  this  act  shall 
quested,  depends  upon  the  construction  forfeit  and  pay  for  every  such  violation, 
of  4  6   of   the    act   of    iS6j,   entitled:  as  penalty  therefor,  not  less  than  one 
"An  Act  to   restrain   from    running  at  dollar  nor  more  than  live  dollars." 
large  certain   animals  therein  named."  The   exception   provided   for   in   the 
S.  &  S.  7.  act  is  found  in  the  second  section.  That 
The     section   is  as    follows:     "That  section  provides    that  general  permls- 
any   person  finding  any  animals  men-  sion   may  be  granted  by  the  commis- 
Uoned  in  this  act  at   large,  contrary  (o  sloners  of  any  county  for  any   animal 
its  provisions,  may,  and   any  constable  named  in  the  first  section  of  this  act,  to 
or  marshal  of  any  city  or  incorporated  run  at  large  in   their  respective  coun- 
village,  on   view   or  information,  shall  ties  ;  and,  in  counties  where  there  is  no 
take  up  and  confine  the  same  forthwith,  general    permission,  township   trustees 
'  ring   notice  thereof  to   the   owner,  if  may   grant   special   permits,  and   such 
own,  by   posting    notice    describing  permission,  whether  general  or  special, 
buch  animals  therein,  in   at  least  three  shall  terminate  on   the  first  Monday  of 
public  places  within  the   township,  and  March   in   each   and   every   year,  and 
if  the  owner  does  not  appear  and  claim  such  special  permits  shall  be  revocable 
his  property   and   pay  all   charges  for  at  the  discretion  of  the  township  trus- 
taking  up,  ^vertising  and  keeping  the  tees;  and  such  permits  shall  be  directed 
same,  irithin  ten  days  from  the  date  of  to  individuals,  and   for  particular  anl- 
said   notice,   the   said   animals  may  be  mals  descriiied  therein, 
proceeded  with   under  the   laws  of  es-  By  section    4    it    is  declared  that  It 
trars  then  in  force."  shafl  be  a  defence  to  a  prosecution  for 
Prior  to   the  passage  of  this  act,  the  the  penalty. prescribed  by  the  first  sec- 
ownerof domestic  animals,  not breachy  tion  to  show  that   the  "animal  was  at 
or  unruly,  had  tlie  right  in  this  State  to  large  without   the   knowledge    of  the 
idlowthem  to  run   at   large.     The  rule  owner  or  without  his  fault." 
of  the  EnglUh  common  law  on  the  sub-  Section  5  declares  that  the  owner  or 
)ect  was  declared  to  be  inapplicable  to  person   having   the   animal  in  charge, 
our  circumstances,  as   well   as   incon-  "allowing  the  same  to   run  at  large  in 
tlstent  with  our   legislation  on  tlie  sub-  violation  of  this  act,  shall  be   liable  to 
ject of  fences.     Kerwhacker  11.   Cleve-  all  damages  done  by  said  animal  upon 
Undetc.R.Co.,3  OhioSL  172;  Cincin-  the  premises  of  another  without  refer- 
niU  etc.  R.  Co.  -u.  Waterson,  4  Ohio  St.  ence  to  the   fence   which   may  enclose 
4Jl;  Marietta  etc,  R.  Co.  v.  Stevenson,  said  premises."     .     .     . 
!^OhioSt.48.     By  the  statute  in  ques-  "  Under  the  statute,  cattle  can   be  at 
Oon  a  new  policy  is  introduced  in  the  large,  as  of  right  only  by  the  permission 
&«te  in  regard  to  the  restraint  of  the  of  the   public   authorities,  as   provided 
CiiMesofdomesticanimals  mentioned  in  in  the  second  section.     Except  as  au- 

lli*  Statute .     The  object  of  the  statute     thorize ' 

*a»,in  view  doubtless  of  the   improved  cattle  I 

i:«»dition  of  Ihe  lands  of  the  State,  to     large  ; v— -e—  •- 

»boli»h  the  former  laws  and  take  from  be  protected  against  their  being  at  large 

toe  owner  of   such  animals    the  right  with  or  without  the  fault  of  the  owner. 

previoasly  existing  of  allowing  them  to  "The  object  of  the  sixth  section  is  to 

ran  at  large.  Invest  the  public  with  power    to  pro- 

The  first  section  of  the  act  declares:  tect   itself  in     the   enjoyment  of   this 

"Tliat  it  shall  be  unlawful  for  any  per-  right  by  operating  directly  against  the 

*on    .    .    ,     being  the  owner  or  having  animal.      The   section   authorizes  any 

tlie  charge   of    any     .     .     .    cattle   to  person,  and  requires  the  oFRcers  therein 

mSicr  the  same  to  run  at  large  in  any  named,  either  upon   view   or  informa- 

public  road  ortiighway     ...    or  up-  tion,  and  whether  the  owner  is  known 

"I   anjr   unenclosed    land,     ...    or  or   unknown,  to   take   up   and   confine 

—   — 1.    __-__!_  .^  L_  , i_j  , — . — , .; ■ 'n  the  act   found 
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way'  or   unenclosed    commons,*  or    upon    the  premises   of   the 
person  who  impounds  them.' 
6.  Kights  of  Owner  of  Live  Btook. — When  the  statute  has  not 

been   literally  complied  with,  the  impounding  is  illegal,  and  the 

animals  can  be  recovered  by  an  action  of  replevin  or  their  value 
by  an  action  of  trover.*  Or  if  the  impounder  misuses  them.* 

When  they  are  legally  impounded,  however,  the  owner  must 

pay  the  costs  imposed  or  he  will  not  be  entitled  to  receive  them.* 

at  large  conlrar^  to  it*  provisions.  In  tlie  highway;  but  he  is  bound,  like 
"It  is  said  the  authority  to  take  up  ap-  all  other  persons,  to  prevent  the  animals 
plies  only  to  such  animals  as  are  at  from  going  at  large  therein  without  be- 
large  with  the  consent  of  or  by  the  ing  under  the  care  of  a  keeper.  Parker 
lauTt  of  the  owner.  We  do  not  think  *.  Jones,  i  Allen  (Mass.)  ■^^o. 
so.  The  danger  to  the  public  of  mis-  One  cannot  rightfully  impound  ani- 
chief  from  the  intrusions  of  the  ani-  mals  for  damage  done  to  his  land  on 
mals  is  the  eaine  whether  tliey  arc  at  any  other  occasion  than  that  at  which 
large  with  or  without  the  fault  of  the  thej- were  taken.  Holden  p.  Torry,  31 
owner.  ¥(.690. 

"And  the  object  of  this  section  is  to  a.  Sloan  v.  Hubbard,  14  Ohio  81.587. 

f.rolect  the  public  against  the  mischief  The  owner  of  unenclosed  land  may 
ikely  to  result  from  the  animals  being  not  seize  cattle  found  trespassing  there- 
at large.  Irrespective  of  the  cause.  on  for  the  purpose  of  enforcing  payment 
This  l>eing  the  clear  intent  of  the  of  damages  and  coEte  where  they  are 
hection,  it  should  be  construed  so  as  to  not  strictly  astray,  but  have  merely  es- 
elTect  its  object  and  repress  the  mis-  caped  temporarily  from  a  known  owner, 
chief.  Moreover,  itis  not  reasonable  to  Anderson  v.  Worley,  104  Ind.  165. 
suppose  that  the  legislature,  in  requir-  See  Cutts  r.  Hussey,  15  Me.  237. 
ing  a  public  officer  to  take  up  animals  3.  Eastman  1:  Rice.  14  Me.  419. 
■  on  view,'  whether  the  owner  is  known  The  owner  of  an  enclosure  may  law- 
or  unknown,  intended  to  devolve  upon  fully  impound  cattle  which  have  broken 
him  the  right  of  being  mulcted  in  into  it  from  an  adjoining  enclosure 
damages  if  it  should  finally  turn  out  through  the  insufficient  tence  of  the 
that  they  were  at  large  without  the  owner  of  the  cattle,  although  his  own 
fault  of  the  owner.  If  the  officer  part  of  the  divisional  fence  was  also  in- 
should  be  unable  to  justify,  it  «  ou!d  be  sufficient.  Hine  )■.  Munson,  31  Conn, 
at  the  election  of  the  owner  whether  3Iq. 
he  would  hold  the  officer  liable  for  the 
value  of  the  animals  or  only  in  dam- 
ages resulting  from  his  temporary  in-  tie  which  are  doing  damage  in  his  e 
terference  with  them.  In  the  opinion  of  closure  that  the  fence  adjoining  tht 
a  majority  of  the  court,  therefore,  the  highwa}-,  over  which  the  cattle  entered, 
animals  named  in  the  act  are  within  should  have  been  legally  sufficient  for  a 
the  meaning  of  the  sixth  section — at  fence  between  enclosures  not  upon  the 
lar^e  'contrarv  lo  its  provisions' —  highway.  Davis i'.  Campt>eil,  13  Vt.336. 
when  they  are  at  large  contrary  to  or  The  taking  must  \x  before  the  ani- 
not  in  accordance  with  the  second  sec-  mals  leave  the  land,  llolden  v.  Torrey, 
tion  of  the  act.  If  the  animals  arc  at  31  ^'t.  690;  Goodsell  r.  Dunning.  34 
large  under  permission  granted  by  the  Conn.  251. 

commissioners  or  trustees,  as  provided  4.   Morse  1',  Reed,  18  Me.  481;  Field 

in   the   second   section,   the   record   of  ir.  Jacobs,  ij  Mel.  (Mass.)  118;  Field  !■. 

these  bodies  will  show."     White,  J.,  Coleman.  5  Cush.  (Mass.)  167;  Coffin 

in  Sloan  v.  Hubbard,  34  Ohio  St.  585.  r.  Vincent,  I3  Cush.  (Mass.)  98;  Mer- 

1.  Wild  r.  Skinner.  2,  Pick.  (Mass.)  rick   v.  Work,  10    Allen   (Mass.)   544; 

351.  Mclntire  v.  Marden,  g  N.  EI.  28S;  Bills 

A    turnpike    ifi    a    public    highway,  v.   Kinson,   II    N,    H,  448;  Mellen   :'. 

Pickard  V.  Howe,  11  Met.  (Mass.)  tgS;  Moodv.  23  Vt,  674. 

Gitmore  v.  Holt,  4  Pick.  (Mass.)  25S,  S.    Adams  v.  Adams,  13  Pick.  (Mass.) 

The  owner  of  land  adjoining  a  public  ,^4;  Drew  r.  Spaulding,  45  N.  H.  471; 

highway,  and  who  ownii  the  lee  to  the  Goodsell  v.  Dunnli^,  34  Conn.  251. 

,._.__,.__      .  __  ._.    _  .,|g  g     Mahler  I.  Holden,  20  111.  36J. 
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The  fact  that  the  owner  is  a  non-resident  will  not  aifect  his 
rights  one  way  or  the  other.* 

6.  Bights  of  ImpoondeTB. — A  pound-keeper  need  not  deliver  over 
the  animals  impounded  until  all  legal  charges  are  paid.^ 

An  impounder  of  cattle  has  a  right  to  use  the  same  force  to 
maintain  his  possession  of  them  as  a  sheriff  has  to  protect  his 
possession  of  property  taken  under  legal  process.* 

If  a  man  finds  stray  cattle  in  his  field  he  is  not  bound  to  im- 
pound them  or  retain  them  for  the  owner,  but  may  drive  them 
off  into  the  highway.* 

When  there  is  no  public  pound  the  impounder  may  confine  the 
animals  at  any  suitable  place.^ 

Where  the  proper  officer  finds  cattle  running  at  large  in  the 
public  streets  he  may  pursue  them  upon  private  property  open  as 
a  common.* 

7.  LiabilitiM  of  Imponndem— The  person  taking  and  impounding 
cattle  without  justifiable  cause  is  liable  to  an  action  therefor,' 
even  though  he  is  merely  acting  as  a  servant.^  A  party  impound- 
ing cattle  must  feed  and  water  them  properly,  according  to  the 
usage  of  the  country  and  good  husbandry.*  Trespass  will  lie 
where  a  pound-keeper  allows  impounded  cattle  to  be  driven  for 
pasturage  into  a  neighboring  town,  or  where  a  party  delays 
unreasonably  to  comply  with  the  statute."*     The  impounder  must 

1.  Row  V.  Hardie,  98  N.  Car.  44. 
Where  a   horse    was   taken  damage 
(tatant,  and   before  twenty-four  hours 

had  eipired  the  owner  came  to  the 
person  impounding  such  animal  and 
demanded  pOEKession,  but  refused  to  pay 
the  damages,  '  keld,  that  such  owner 
h>d  waiTral  the  statutory  notice,  and 
could  not  maintain  trover  for  the 
oriKinal  impounding.  Norton  v. 
RcickeT,46  Mich.  460. 
•     Fol 


«.   O'Mally  V.  McGinn,  53  Wis.  353. 

7.  Eastman  v.  Rice,  14  Me.  419. 

He  must  proceed  strictly  according 
:o  statute.  FUzwater  w.  Stout,  16  Pa. 
3t.  32;  Sutton  v.  Beach,  i  Vt.  42, 

8.  Eastman  v.  Rice,  14  Me.  419. 

t.   Adams  V.  Adams,  13  Pick.  (Mass.) 


I  this  c 


milch  c 


Hinckley,    5     Cush. 


were  impounded  during  hot  weather 
from  7  a.  m.  until  5  p.  m.  without  food 

-.,,..      ..    _,,    J      or   water,  and   it    was    keld    that    the 

(Maa.)  263;   Rice   t.   Underwood,  27     impounder  was  liable, 
'lo.  557;  Keith  t;.  Bradford,  39  Vt.  34;         10.  Cate  f.  Cate,  44  N.  H.  111;  Drew 
Wibfint  V.  Vaughn,  2  B.  Mon.  (Ky,)     v.  Spauldlng,  45  N.  H.  471. 
W-  In  New  York  it  has  been  held  that  if 

t<  Borrows  v.  Fassett,  36  Vt.  625.  a  person  impounds  beasts  taken  damage 

A  town  ordinance  authorizing  a  featanl,  before  damages  have  been 
nwihal  to  seiie  sheep  running  at  lai^  ascertained  he  ii  liable  to  an  action  of 
does  not  justify  the  marshal  in  seizing  trespass-  by  the  owner,  and  it  is  no 
ihttp  Ihat  are  being  herded.  Specl  v.  defence  to  such  action  thai  the  owner 
"■    "        "   ■  ""  of  the  beast  is  himself  the  pound  master, 

distrainer  has  actually  put  them 


Arnold,  52  Cal.  455-     See  Thompi 
Corpslein,  53  Cal.  653. 
*.  Stevensi',  Curtis,  j8  Pick,  (J 


A  private  individual  impounding  a 
beasi  taken  damage  feasant  in  a  town 
pound  U  not  liable  for  injurtee  which 
inch  beast  may  receive  from  cattle  con- 
fined in  such  pound.  Brlghtman  r'. 
Grinnell,  9  Pick.  (Mass.)  14- 
d.  Mocher  v.  Jewett,  63  Me.  84. 


into  his  hands  or  custody,  as  pound 
master.  Merrltt  i'.  O'Neil,  13  Johns. 
(N.  V.)477. 

A  person  who  has  lawfully  seized  a 
cow  running  at  large,  and  afterwards 
lost  her  without  fault  on  his  part, 
is  not  made  liable  to  an  action  by  the 
owner  by  subsequently  buying  the  cow 
at  a  sale  made  in  her  absence  by  the 
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proceed  strictly  according  to  statute  or  he  will  be  a  trespasser.' 
Riding  a  horse  to  find  the  owner  is  not  a  misuse  of  the  animal.* 

8.  Sotioe.^Almost  all  the  statutes  provide  that  some  kind  of 
notice  shall  be  given  before  the  impounded  animal  can  be  sold. 
One  who  retains  estrays  without  giving  the  required  notice  is  a 
tort-feasor.*  The  pound-keeper  must  state  in  his  notice  what  the 
legal  chaises  are  *  Proof  that  notice  was  left  in  the  hands  of  one 
of  the  family  is  sufficient.*  Notice  given  to  the  owner  before 
they  are  impounded  of  the  fact  and  cause  of  their  being  taken  is 
sufficient.*  But  it  has  been  held  that  actual  notice  will  not  dis- 
pense with  the  notice  required  by  statute.' 

9.  PnroluMr  of  Stock  at  Sale. — In  order  for  a  purchaser  of  stock 
im'pounded  to  acquire  a  good  title  the  statute  under  which  it  is 
made  must  be  strictly  followed  and  complied  with.*  Stolen 
animals  may  be  impounded  and  sold  and  a  legal  title  given  the 
purchaser,* 

It  is  incumbent  upon  a  party  claiming  title  to  an  animal  under 
a  poundmaster's  sale  to  show  that  it  was  liable  to  be  impounded, 
and  that  the  proceedings  are  authorized  by  law,  in  order  to  divest 
the  owner's  title.'* 

10.  Stock  Exempt  from  Ezeovtioii,  etc — Animals  which  are  by  law 
exempt  from  seizure  or  sale  on  execution  may  be  taken  up,  im- 
pounded and  sold." 

proper  officer.      Hard   v.  Nearing,  44  show  that  he  has  acted  strictly  in  con- 
Barb.  (N.  Y.)  471.  formity  with   the   requirements  of  the 

I.   Fitzwater  v.  Stout,  16  Pa.  St.  21.  law,  otherwJBe  he  will  be  considered  a 

9.     Henry   tj.   Richardson,   7    Watts  trespasser   ab   initig,  and  liable  to  an 

{Pa.)  557.  action  of  trespass  at  common  law.  The 

S.  Hyde   v.  Pryor,  13   111.  64;   Ner-  defendants  in  this  case,  having  either 

house  IT.  Hatch,  126   Mass.  364;  Hardy  failed   to   show   that   the    beasts    were 

I'.  Nye,  63  N.  H.  612.  liable   to   distress   and  impounding,  or 

4.  Palmer  r,  Spaulding,  i^  Me.  139.  omitted  in  some  essential  particular  to 

A  notice  given  by  a  field  driver  to  the  comply   with    the    requisitions  of  the 

uwner  of  cattle  that  they  aie  impounded  statute,    are    trespassers  from  the  bc- 

for  going    at    large    upon    the   public  ginning.   Purrington  v.  Loring,  7  Mass. 

highway  is /ri'iHii /dciV  evidence  that  3SS;  Gilmore   v.   Hall,  4  Pick.  <Mass.) 

they  were  so  at  large  and  puts  the  bur-  jtS;  Adama  v.  Adams,  13  Pick,  (Mass.; 

den  on  the  owner  of  proving  the  con-  3S7;  Smith  v.  Gates,   zi    Pick.  (Mass.) 

trary.      Pickard     v.     Howe,    ii    Met.  55;  Cotlin  v.  Field,  7  Cush.  (Mass.)  35S, 

(Mass.)   198.  ■.  Patterson    i'.    McVay,   7    Watts. 

8.  Pickard  t>.  Howe,  12  Met.  (Mass.)  (Pa.)  482. 

198.     See    Sanderson    i'.   Laurence,  2  10.  jobnstonip.Kuchoir,3i  Minn.4(i; 

Gray  (Mass.)  178,  Coffin  v.   Field,  7   Cush.  (Mass.)  358; 

fl.  Com.  V.  Beale.  j  Pick.  (Mass.)  .';i4.  Gilmore  v.  Hall,  4  Pick.  (Mass.)  260. 

See  Hooper  v.  Kittredge,  16  Vt.  677.  11,  It  is  claimed  that  the  horses  were 

7.  Cotlin  I'.  Field,  7  Cush.  (Mass.)  the  exempt  property  of  the  plaintiff, 
355.  An  omission  to  give  the  notice  and  could  not  therefore  be  taken  and 
required  by  the  impoimder  will  not  sold.  The  statute  of  exemption  is  not 
make  him  a  trespasser  ab  initio,  broad  enough  in  terms  to  embrace  such 
Young  V.  Rand,  18  N.  H.  569.  a  proceeding.     The  exemption  is  onlv 

8,  Coffin  V.  Field,  7  Cush.  (Mass.)  from  "seizure  and  sale  on  execution. 
358,  or   provisional   or  final   process  issued 

It  is  well  settled  that    a    parly  who     from  anv  court,   or   proceedings  in  aid 
>i:  tK^  (oi-;n.>  nt  D„nii>ei.  j  nrnnort v     thcrcof.      Wllcoi  V.  Hemming.  58  wis. 
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11.  Beacns  aad  Foond  Bmaeh. — If  a  person  take  cattle  from  the 
lawful  custody  of  a  field-driver  when  driving  them  to  the  pound,  it 
in  a  rescue,  although  they  are  never  out  of  his  sight,  and  are 
finally  impounded  by  him.' 

IMFBES8IHG. — The  power  of  compelling  seafaring  men  to 
enter  the  naval  service.* 

DtPBISOHHEnT. — (SeeARRESTS;  Bail;  Execution;  Extra- 
iJiTiON ;  Habeas  Corpus  ;  Houses  of  Correction  ;  Jails  and 
Jailers.  As  to  discharge  from  imprisonment,  see  Bankruptcy  ; 
Insolvency  and  Poor  Debtors.  As  to  illegal  arrests,  see 
False  Imprisonment.) 

3.  By  Comftianet  vritk   Statute, 
ment,  107,  3.   By  Pardon,  203. 

III.  Place  or  Impritonment,  198.  VII.  Discharge,  When'  Denied,  203. 

IV.  Term  of  Imprlaonment,  199.  VIII.  Proceedlnga  for  Discharge  from 
'V.  Recapture,  199.  Imprisonment  on  Civil  Pio- 
VI.  Discbarge  from  Imprlaonment,  cess,  20S. 

100.  I.   The  Jurisdiction.  208. 

1.  By  Exfiratien   of   Term  of  2.   The  Apflicalioit,itxf._ 

Sentence,  200,  a.  JVeiu  Tork  Practice,  310. 

I  Beflnitioii. — Imprisonment  is  the  restraint  of  a  person  con- 
trary to  his  will.3 

II  What  Coiutitates  Imprisonmeiit. — Confinement  of  a  person  in 
a  common  prison,  a  private  house,  or  by  a  forcible  detainer  in  the 
public  streets,*  and  compelling  one  to  go  in  a  given  direction  against 
his  will,  may  constitute  imprisonment.^     Actual  manual  touch  of 

1.  Vinton  V.  Vinton,  17  Mftss.  341.  Pike  v.  yar 

Sec  Melody   v.   Reab,  4   Mass.  471,  v.   Storm, 

Berry  1:  Riptey,  1  Mass.  167;  Pierce  v.  Smith  v.  Stole,  7  Huniph.  (Tenn.)  43; 

joBBelvn.  17  Pick.  (Mass.)  415;  Com.  v.  Warner  v.  Blddiford,  4  C.  B.,  N.  S.  180; 

Beale'  5   Pick.   (Mass.)    514;  Com.  v.  Sate  i/.  ThomaB,  3  Bog.  &  P.  18S;    Bird 

Hubbard.  lA,  Pick.  (Mass.)  98.  f.  Jones,  7   Ad.  &  El..  N.  S.  742; 

Tlie   conveying   awar   or   setting  at  53  Eng.  C.  I  " 

large  cattle  impounded  is  an  essenUai  Car.  &  P.  153;  b.  i 

part  of   the    offence    of  poundbreach.  Bacon's  Abr.  Tre 
State  V.  Young,  iS  N.  H.  543. 

a.  This  right  had  its  toundatlon  in  !feng.  ed.)  753;  i  W'.  Bl.  Sd.  19. 
the  common  Inw,  and  resided  in  the  Oonlliiement  wltbln  JftU  llmlta  con- 
crown  alone.  I  Bl.  Com.  419;  King  I',  stitutee  imprisonment.  Comstock's  Case, 
Jubbs,Cowp.5i7.  £a/ar(eFox,sT.R.  16  Abb.  (N,Y.)  Pr.  233;  Buttles  v. 
276.  It  extends  to  all  seafaring  men,  Carlton,  i  Ohio  32.  Mutter  of  More,  i 
and  any  exemption  must  depend  upon  Am.  Insol.  R.  95;  N.  Y.  Code  Civ. 
the  positive  provisions  of  statutes.  E*  Pro.,  ^  2200. 
fiarle  Fox,  5  T.  R.  176.  Wliaa  Penon  Arretted  Vot  Deenud  In 

8.  Johnson  v.  Tompkins,  Baldw.   C.  OnBtoOr-— Where   defendant   being  ar- 

C.  571,600;  Anderson's  L.  Diet.  527;   l  rested  gives  bail  and  is  allowed  to  goat 

Bouv.  L.  Diet.  (15th  ed.)  777;  Co.  Inst,  large,  his  sureties  having  neglected  to 

1^89.  justify,  he  is  not  deemed  in  actual  cus- 

4.  3   Bl.   Com.    127;   Com.    Dig.   tit.  tody.     Bostwick   -v.   Goetzel,  57  N.  Y. 

Imprisonment  (G.);    i   Russ.  Cr.  (sth  tSj   586;  Wan  v.  Healy,  22   Hun  (N. 

Eng.ed.)  961.  Y.)49i. 

B.  Floyd  V.  State,  12  Ark.  43;   Law-         A  prisoner  on  jail  limits  when  sher- 

son   V.   Buzlnes,   3   Harr.   (Del.)   416;  ifT's  term  expires,  who  Is  not  assigned 


ib.Googlc 


PlMMotlmprlMnmnit.  IMPRISONMENT.  Plmos  of  Iniprl»«imwit. 

the  body  is  not  necessary." 

IIL  naoe of  Impriaonmeat — The  records  of  the  court  showing  the 
apartments  appropriated  for  a  prison  are  the  best  evidence  of 
place  of  confinement*  but  when  the  records  cannot  be  found 
parol  evidence  of  ancient  usage  is  sufficient,'  Jails  built. by  cities 
and  towns  pursuant  to  statute,  unless  restricted  thereby,  become 
public  prisons  of  the  state.*  A  jail  established  by  the  court  of 
sessions  may  be  used  as  a  house  of  correction  where  no  other  has 
been  provided."  The  state  has  a  right  to  regulate  the  custody  of 
its  prisoners,  including  their  removal  from  one  jail  to  another.* 
The  United  States  attorney-general  may  designate  a  penlten- 
tiary  in  a  state  or  territory  other  than  that  in  which  the  court 
convicting  the  prisoner  is  held ;' and  it  is  no  objection  that  the 
state  has  not  given  its  consent,  so  long  as  it  sufters  the  prisoner 
to  be  detained  where  he  is  in  rightful  custody.*     Unless  congress 

to  the  newlj  elected  HherilT  within  the  B.  Taunton   v.    Westport,    ii    Mas* 

time  prescribed  for  the  service  of  the  355.     See  Com.  v.  Hampden,  19   Man 

latter's  certificate  or  qualification,  Is  no  (s  Pick.)  414. 

longer  in  custody,  and  his  petition  for  B.  Re  Hartwell.  i  Low.  C.  C.  536. 

discharge  cannot  be  considered  by  the  T.  Ex  parte  Karstendick.  93   U.  S. 

court.     French  -u.  WiUet.  10  Abb,   <N.  (3  Otto)  396;  bk.  33,  L.  ed.  ^. 

Y.)  Pr.  99;   Matter  of  Irving,  3  How.  S.  Ex  parte   Karstendick,  93   U.   S. 

(N.  Y.)  Pr„  N.  S.  236;  Hinds  v.  Doub-  (3  Otto)   396;  bk.   23,  L.   ed.   889;  £« 

leday,   21    Wend.  {N.  Y.)  233;   N.  Y.  /af/p  Gearj',  2  Bife.  C.  C.  485. 

Code  Civ.  Pro.,  U  183,  184,  2201.  OonvlctB  of  Vnlted  Btatei    Conrta— 

1.  Mowry   v.   Chase,   loo   Mass.  79;  Fl»ce   of    ImiiTlioiimsiit, — The    judges 

Searls  v.  Viets,  3  T.  &  C.  {N.  Y.)  224;  of  the   United  Stales  courts,  sitting  in 

Gold  V.  Bissell,   I  Wend.  (N.  Y.)   310;  Massachusetts,  may  sentence  offenders 

Arrowsmith  v.  Le  Mesurier,  2   Bos,  &  to    imprisonment    in    the    Charleston 

Pul.  N.  P.  211;  Pocockn.  Moore,  Ryan  prison,  under  Rev.  Stat.,  4^  ^541,  5543, 

&M00.  C,C.32i;  4BUII.  N.  P.  62.  Circ.     Ct.     {Mass.)    1886,    Ex   farle 

SffMt  Of  ImprlBOiiiiisiit. — Under  2  Brooks.  39  Fed.  Rep.  83.  The  court 
New  York  Revised  Statute  70,  45  say:  "It  is  argued  in  behalf  of  the 
19,  30,  a  person  sentenced  to  a  prisoner  that  these  sections  did  not  ex- 
state  prison  for  life  or  a  term  of  tend  to  the  prison  at  Boston,  the  law 
years  is  deprived  of  all  rights  as  a  which  permitted  the  confinement  of 
plaintiff  in  an  action,  but  is  not  re-  tJnited  States  convicts  in  the  prison  at 
Ifeved  of  any  liability  as  a  defendant.  Concord,  but  only  such  laws  as  related 
Davis  V.  DuJfie.SBosw.  (N.  Y.)  619;  s.  to  the  management  of  the  prison,  and  the 
c,  affirmed  3  Keyes  (N.  Y.)  606;  14  discipline  and  employment  of  prisoners 
Abb.(N.Y.)  Pr.387;  Bonnellii.Rome,  confined  in  it.  But  no  reason  thai  is 
Watertown  &  O)  R.  Co.,  12  Hun  (N.  even  plausible  is  suggested  for  any 
Y.)  218.  suchlimited  construction  of  this  section. 

8uii»_HlaalBSlpplCod«^3,  J15,  sus-  The  words,   all   'laws  relating  to  the 

pcnds  all  civil  rights  during  imprison-  state  prison  at  Concord,  and  to  prison- 

ment  in   the   penitentiary;    an   escape  ers     confined    therein,'    arc    certainly 

docs  not   remove  the   disability.     Beck  broad  enough  to  include  the  provision 

T).  Beck,  36  Miss.  73.  In   relation  to   United  States  convicts. 

Skma — Civil  Ptomm. — A    convict   In  It    is    impossible    to    infer   from    this 

the  state  prison  is  not  exempt  from  or-  language   that  the  legislature  intended 

dinary   proceedings  by   action,     Davis  by  It  to  prohibit  the  use  for  this  pur- 

^  ™.  _  .,.  1  >» .  ...  ir  ,  ar  posc  of  the  principal  penitentiary  of  thc 
state.  This  view  is  made  still  clearer. 
If  possible,  by  section  23,  which  allows 

».  Clap  V.  Cofran,  7  Mass,  98.  the  use,  for  the  same  purpose,  of  the 

4.  Felts  i>.  Memphis,  2  Head  (Tenn)  new  reformatory  established  by  the  act. 

650,  The  manifest  intent  of  the  legislature- 
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Twm  of  Is^riMnmaBt. 


IMPRISONMENT. 


Bwapture. 


has  designated  a  particular  place  of  punishment  of  an  oJlence,  the 
district  court  has  power  to  designate  any  place  within  its  juris- 
diction.* 

IV.  Term  of  Imprisonment. — The  day  on  which  a  prisoner  is  sen- 
tenced will  be  reckoned  as  part  of  his  term,*  except  where  a 
stay  has  been  taken  on  appeal  from  the  judgment,* 

V.  Becaptore. — A  prisoner  who  escapes  before  his  term  of  im- 
prisonment is  ended,  should,  on  his  recapture,  be  imprisoned  for 
a  time  equal  to  the  remainder  of  the  term.* 


was  to  have  the  new  prison  take  the 
place  of  the  old  one  in  all  reepects.  In- 
cluding the  class  of  prisoners  to  be 
confined  there;  and  to  effect  this  pur- 
pose, instead  of  reacting  in  detail  all  the 
laws  relating  lo  the  old  prison,  it  made 
ihein  all,  by  one  sweeping  clause,  ap- 
plicable to  the  new  one.  This  must  be 
held  to  include  the  provision  as  to 
United  States  convicts.  If,  however, 
the  petitioner's  contention  could  be 
supported,  it  would  by  no  means  follow 
that  his  imprisonment  would  be  illegal, 
so  long  as  the  state  permits  him  to  be 
detained  In  its  penitentiary  under  the 
sentence.  Ex  fiarle  Karetendick,  93 
U.  S.  (3  Otto)  396;  bk.  23,  L.  ed.  889; 
JEi/ar/eGearv,  I  Bias.  C,  C.  485.  See 
also  Re  Hartwell,  1  Low.  C.  C.  ^36; 
/»  re  Wilson,  18  Fed.  Rep.  33;  la  re 
Depuy,  10  Int.  Rev.  Rec.  34." 

1.  Ex  parte  Geary,  3  Biss.  C.  C.  485. 

Lkwi  Ooramlns. — An  act  of  the 
legislature  designating  a  new  prison 
which  makes  all  laws  relating  to  the 
former  prison  applicable  to  the  new 
one,  includes  the  provision  allowing  the 
conlinement  of  United  States  convicts. 
Ex  parte  Brooks,  39  Fed.  Rep.  83. 

A  prlsoaar  ■antancad  to  the  Jill  in 
L,  in  the  county  of  B,  under  conviction 
for  crime  against  the  United  States,  may 
be  held  in  P,  in  the  same  county,  the 
jail  at  L  having,  at  the  time  ot  sen- 
tence, been  lawfully  removed  to  P.  Re 
Hartwell,  i  Low.  C.  C.  536. 

a.  Miller  v.  State,  15  Fla.  575;  Peo- 
ple f.  Lincoln,  62  "How.  (N.  V.) 
Pr.  412;  distinguishing  66  N.  Y.  342; 
Ex  parte  Mevers,  44.  Mo.  179. 

8.  People  'ex  rel.  Reavey  v.  Walsh, 
8  N.  Y.  St.  Rep.  89.;. 

aantencs— Vallditj   of.— A    e< 
that   defendant  be   imprisoned 


L    for 
in  time. 


md    that 
he     is 


In    the 

carried  there,  he  be  imprisoned  I 
county  jail,  is  valid  under  the  statute  b 
which  the  term  shall  begin  to  run  upo 


and  including  the  day  of  conviction. 
State  V.  Gaskins,  65  N.  C.  310. 

Sftine— CoDTiotlon  for  Two  Crlmoa — 
Then  SBciind.   Bantenca   Oonunence*. — 

Where,  under  a  statute  a  prisoner  is 
convicted  on  the  same  day  of  two 
crimes  for  which  he  is  sentenced  to  two 
terms  of  imprisonment,  but  the  day 
when  they  are  to  begin  is  not  specified, 
the  second  term  begins  on  expiration  of 
the  first.     Bx  parte  Turner,.  45   Mo.    . 

Such  statute  applies  only  whefe  both 
convictions  take  place  before  sentence 
Is  pronounced  in  either  case.  Ex  parte 
Meyers,  44  Mo.  279. 

*;  Opin.  of  Attys.  Gen.  (:868)  384. 

An  eicapftd  prisoner  can  b«  retakra 
at  any  Urns,  and  confined  under  the 
authority  of  the  original  judgment  un- 
til his  term  of  imprisonment  has  been 
accomplished.  Haggcrty  v.  People, 
53  N.  Y.  476. 

fiacaptnre  Altar  Bxplratiau  of  Tlmo 
for  Which  Imprisonad. — A  prisoner,  es- 
caping during  his  term  of  imprisonment, 
and  retaken  alter  the  time  for  which  he 
was  imprisoned  hari  expired,  may  be  re- 
turned to  slate  prison,  for  a  time  equal 
to  the  remainder  of  his  term  unserved, 
by  the  court  which  sentenced  him,  upon 
information  or  suggestion  on  behalf  of 
the  people  and  trial  of  the  question  of 
his  identitv  and  escape.  The  provi- 
sion of  N.  Y.  Const.,  art,  1,^6,  (hat  'no 
person  shall  be  held  to  answer  for  a 
capital  or  other  infamous  crime  .  .  . 
unless  on  presentment  or  indictment  of 
a  grand  jury,"  does  not  affect  the 
remedy  by  "informallon"  to  enforce 
punishment  already  due  under  sentence. 
Ha^erty  v.  People,  6  Lans.  (N,  Y.) 
33a,  347;  Cleek  V.  Com.,  21  Gratt. 
(Va.)777. 

Under  a  statute  which  requires  that 
when  imprisonment  Is  apart  of  the  sen- 
tence of  the  accused  the  term  shall  Ik 
Kxed,  and  the  time  of  its 
ment  and  ending  specified,  the  ci 
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BiMh>^  from  IMPRISONMENT. 

VI  Dudtiuge  from  LnpTuoiuaeiit — i.  By  Expiration  of  Term  of 
Sentence. — A  person  vrho  has  been  convicted  of  a  misdemeanor  or 
a  felony  and  sentenced  to  be  imprisoned  for  a  designated  time, 
on  the  expiration  of  that  time  is  entitled  to  be  discharged  from 
his  imprisonment;  and  when  the  law  provided  that  certain  deduc- 
tions shall  be  made  for  good  conduct  from  the  length  of  time 
a  person  is  sentenced  to  be  imprisoned,  he  is  entitled  to  have 
such  deductions  made  from  the  term  of  his  imprisonment  and  to 
be  discharged  at  the  expiration  of  his  term  as  thus  shortened. 

A  prisoner  convicted  and  sentenced  for  two  offences  is  entitled 
to  a  discbarge  at  the  end  of  the  entire  period  included  in  both 
sentences,  and  any  deduction  for  which  he  may  be  entitled  for 
good  behavior  is  to   be  taken  from  the  end  of  the  entire  term.* 

McCoy   V.   Sheriff  of   Newcastle  Co.  Stokes  v.  Warden  of  Sine  Sine  Prlton, 

(Del.  1887)  6  Cent.  Rep.  87i.fiViW«nd  66  N.  Y.  342. 

rollowing  Haggerty  I'.  People,  53  N.  v.  Oommntaitlon    of   8«nt«ne«.  —  N.   Y. 

476;   Rev'g  6   Lnns.    {S .  \ .)  331,  held  Codeof  Civ.  Pro.,  ^j  (2J,  I44,3347,sub<l. 

that  where   11  prisoner  esc  a  pes  and  re-  1, laws  of  1863, ch.4i5,andlawsof  1864, 

mains  atlarge  until  at^er  the  lime  fixed  ch.  3:1,  commuting  term  of  Imprison. 

in   his   sentence   for  the  ending  of  hts  ment  for  good  behavior  supera^le  the 

term  of  impriitonment  has  expired,  he  United  Stales  statutes  as  to  commuta- 

taay  be  retaken  and  confined  under  the  tion  in   case   of  prisoners   confined   in 

authority  of  the  original  sentence,  until  this  slate-      United  States  v.  Sciiroeder, 

the  term  of  imprisonment  fixed  by  the  14  Blalclif  C.  C.  344. 

first    part    thereof    has    been    accom.  Vheii  Hot  BntlUMI  to  DlMlimrn   m 

plislied.  Bxplratlon    of   Tlsi*. — A   person   sen- 

Beconunlttliis    Wlthonl    Warruit    of  tenced  la  imprisonment   in  the  county 

Adlndlcatlon. — People  v.  Potter,  i  Park,  jail  for  ninety  days,  and  until  a  fine  of 

Cr.   Cas.    (N.  Y.)  47,  disapproving  the  $1  and  the  costs  of  the  prosecution  are 

practice  of   recommitting  to  the  state  paid  or  secured,  is  not  entitled  to  his 

prison  without  any  warrantor  adjudi-  discharge  on  completion  of  the  ninety 

cation,  is  upheld  in  People  v.  Moore,  6j  days,  nor  to  ■  craiit  of  fifty  cents  per 

Mich.   496,    holding   that    the    law    of  day  upon  the  fine  and  costs  under  the 

Michigan   (Hot.   SUt.,    4*    9630-9633)  Indiana  statute,  a  Gav.  &  H.  411,  ^  130, 

authorizing    reception   of  one    violat-  from  the  date  when  his  imprisonment 

ing  condition  of  his  pardon,  is   uncon-  commenced.      Ex    farle   Tongate,  31 

Mitutional  and  void.  Ind.  370. 

PrlMn  BroMb.— A  person  imprisoned  Sum— ftcntanoliiB  to  Tork  Bohm. — 
upon  a  regular  commitment,  issued  by  Where  a  statute  provides  that  the  party 
a  ju-tice  of  the  pence,  charging  him  taxed  with  costs  in  prosecutions  of  pre- 
wllh  a  felonj',  who  breaks  prison,  is  sentment  or  indictment  shall  pay  to  the 
guilty  of  the  ofience  of  prison  breaking,  state  a  specific  tax  on  mitigation,  it  is 
and  may  be  convicted  thereof  without  error  to  sentence  one  convicted  of  mis- 
being  indicted,  tried  or  convicted  of  demeanor  to  the  work  house  until 
the  principal  fetonv.  Ex  parte  AhBau,  the  tax  is  paid,  worked  out.  or 
10  Nev.  164.  ■  secured.  Johnson  v.  State,  85  Tenn. 
1.   Ex  parte   Dalton,  49  Cal.  463.  325. 

Baoord  of  Oood  Oonilniit. — At  the  en-  A  person  adjudged  to  be  in  contempt, 
piration  of  a  term  of  imprisonment  as  and  taken  to  jail  under  an  invalid  corn- 
reduced  by  good  conduct,  the  convict  milment  and  discharged  on  the  ground 
is  entitled  tohisdischarge  without  apar-  of  the  illegality  of  the  first  commit- 
don.  Opinion  of  Judges,  79  Mass.  (13  ment,  cannot  be  detained  until  a  new 
Orav)  618-  and  valid  commitment  is  procured. 
Whether  Ihe  courts  can  award  an  al-  Shank's  Case,  15  Abb.  (N.  Y.)  Pr,  N. 
lowance  of  statute  for  good  behavior.  S.  38;  Rev'd  as  People  e»  rtl.  Phelp* 
or  whether  it  is  a  matter  for  the  execu-  )..  Fancher.a  Hun  (N.  Y.)  «6;  (.c.^ 
tivc  alone,  is  queried.  People  ex  rel.  T.  &  C.  (N.  Y.)  467. 
200 
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2.  By  Compliance  -with  Statute. — Voluntary  assignments  by  in- 
solvents are  provided  for,  and  these  provisions  extend  to  judg- 
ments, whether  in  tort  or  contract.'  The  fact  that  the  debtor 
caused  property  to  be  conveyed  to  his  wife  long  before  the  exist- 
ence of  the  debt  owned  by  the  opposing  creditor,  will  not  pre- 
vent a  dischai^e.*     The  fraud  which  will  bar  a  debtor's  discharge 

L  Er  parte  Thaj'cr,  4  Cow.  (N.  Y.)  of  his  own  property'  or  the  converted 

66;  Lulher  t.  Devo,  tg  Wend.  tN.  Y.)  monej's  for  the  future  benefit  of  himself 

629;    Haj'den  r.  Palmer,  24.  Wend.  (N.  or  membera  of  his   familj',  or  with  in- 

Y.)  364;  Malter  of  Bradj-,  69  N.  Y.  215.  tent  to  defraud  his  creditors.  Held,  that 

IX  InAat  imprisoned  on  civil  pro-  he  must  be  discliarged  from  imprieon- 

c«u  will  be  discharged  on  assigning  his  raent  upon   complying  with  the  provi- 

proper!  V  according  to  statute.     People  sions  of  the  code  relating  to  the  assign - 

V.  Muliin,  35  Wend.  (N.  Y.)  69S.  menl  and  delivery  of  his  property.  Cil- 

of  rtrty  Impitwned    for  /nj-Suydamw.  Belknap,  io^ilun(N.Y.) 


V<nt-p«jBMiit  of  n&o. — A  statute  e 
thorizlng  the  discharge  of  parties  Imprii 
oned  for  non-payment  of  fines  ia  not  a 
attempt  to  take  the  pardoning  from  tlie 
jjovernor  of  the  state.  Ex  parte  Scott, 
iqOhio  St.  581. 

».     Matter  of  Haight,  11  N.  Y.  Civ 
Pro.  Rep-  227. 


;  Matter  of  Fowler,  8  Daly  (N.  Y.) 
548;  Matter  of  Brady,  69  N.  Y.  115, 
216;  and  disapproving  Matter  of  Rob- 
erts, S9  How.  (N.  Y.)  Pr.  136;  Supr. 
Ct.,  Sp.  T.  1885,  Matter  of  Caamano,  2 
How.  (N-  Y,j  Pr.,  N.  S,  140. 

After  balBC  npvnMtod,  the  prisoner 
may  depart  at  once  from  the  limits,  for 
r  fn  Uu  dlHbaJVO  of  the  supersedeas  affects  the  bond  as  weil 
iddabtor,  und^rN.  Y.  Code  as  the  ca.  sa.;  and  the  sheriff  is  not  lia< 
Civ.  Pro.,  ^  2200,  et  irg.,  the  only  In-  ble  for  false  imprisonment  for  merely 
tjuiry  is  whether  or  not  in  the  eyeof  the  liaving  refused  to  give  him  an  unneces- 
law  the  proceedings  of  the  pietitioner  sary  discharge,  Warne  v.  Constant,  4 
are  just  and  fair  and  his  petition  and    Johns.  (N.  Y\]  32. 

scliedules  correct,  and  unless  the  oppos-  On*  lield  in  a  prwMpl  Iwiiod  to  en- 
ing  creditor  satisfies  the  court  to  the  foioe  an  ordor  fiir  paymont  of  allmonr 
contrary,  an  assignment  must  be  di-  is  entitled  to  such  discharge  on  assign- 
rected  and  a  discharee  granted.  Matter    ing  his  property.   Van    Weze!  v.  Van 


ofHaight.li  N.Y.  Civ.Proc.  Rep. 
AppMUWltlunit  Btaj  of  Proeoodlngi. — 

Tlie  taking  of  an  appeal  by  defendant 
from  the  judgment  in  the  action,  with- 
out staying  the  proceedings  therein,  will 
not  operate  to  enlarge  the  time  within 
which,  under  section  572  as  amended, 
the  eneculion  must  be  issued  ogaii 
body  to  prevent  the  defendant  fn 


me   his  j 
Wezel,  1 

an  infant.     llis  assignment  under  the 
act  would   be   valid.      People   v.  Mul- 
len-    len,  25  Wend.  (N.  Y.),  698. 
will  Surrender    of    Dobtor  —  Snbwqneat 

:hin     Dlsolutrst.  —  A     defendant     who    bad 
ied,     )>een  arrested  in  mesne  process  and  re- 
the     leased  upon  the  usual  undertaking,  sur- 
rendered himself  in  exoneration  of  the 


lability  to     sureties,  after  a   i>ody 


anl  not  found."  Held,  that  he  was 
— The  debt-  entitled  to  his  discharge  under  N.  V. 
Code  Civ,  Proc.,  ^111,  as  amended  by 
L.  1886,  ch.  672,  after  the  lapse  of  six 
months  from  the  time  he  surrendered 
himself  to  the  BherlfT.  Downey  v. 
Clale.  iS  Abb.  (N.  Y,)  N.  C.  23?.  The 
court  ciled  People  ex  rel.  Lust  i-. 
Grant,i8  Abb.  (N.  Y.)  N.C-  220.  It 
seems,  however,  that  the  reversal  of 
that  decision  in  19  Abb.  (N.  Y.)  N.  C. 
52.    does  not  impair   the   soundness   of 


(Hsposilion  in  fraud  of  the 
Mate  law,  such  as  will  preclude  his  dis- 
charge from  imprisonment  under  2  Rev. 
Sut„3i  N.Y.  Sup.  Ct..  Sp.  T.  1868, 
Roswog  V.  Seymour,  7  Robt.  (N.  Y,) 
427,  But  see  People  ex  rel.  Galsten, 
V.  Brooks,  40  How.  (N.  Y.)  Pr.  165. 

a.ripuH.m  And  D«llTor7  of  Propoity. 
— It  was  shown  that  the  petitioner  con-     ^ 

verted   moneys   to   his   own   use  while    the  decision  in   Downey   v.   Clute, 
acting  in  a  fiduciary  capacity,  but  there     Abb.  (N,  Y.)  N.  C.  23,r 
was  no  evidence  that  he   had  disposed         UutblUty   '-   '— ' — ^ 
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Imprbonmaiit. 


is  not  that  of  which  he   may  have  been   guilty  in  contracting  the 
debt,  but  fraud  in  the  subsequent  disposition  of  his  property  to 

evade  the  liability.' 

A  dischai^e  wi!l  not  be  withheld  because  the  action  was  for  the 
conversion  by  defendant  to  his  own  use  of  moneys  of  plaintiff, 
while  acting  in  a  fiduciary  capacity.'  Nor  merely  because  the 
debt  on  which  the  judgment  was  recovered  was  fraudulently  con- 
tracted.' Nor  because  the  judgment  on  which  he  is  imprisoned 
vva.s  for  fraudulent  representations  as  to  the  solvency  of  one  ob- 
taining credit,  when  no  pecuniary  benefit  resulted  therefrom  to 
the  debtor.*  Nor  because  he  conveyed  his  house  to  his  son 
after  commission  of  a  tort  (slander),  and  six  weeks  before  suit 
brought ;  it  not  appearing  that  he  knew  he  was  to  be  sued,* 

Iinprlioiuiiaiit.  —  Section     30:    of    the    coi-nmitted  is  unable  to  perfc 
New    York    Code    of    Procedure,    ae     the  acts  specified  in  the  statu 

amended     in     1851,   providing    that   a  

debtor  coTnmitted  to  prison  in  supple- 
menlary  proceedings,  or  under  the  act 
lo  abolish  imprisonment  for  debt  (L., 
1831,  ^97),  may  be  discharged  bj'  the 
court  in  case  of  inability  to  perform 
the  act  required,  or  to  endure  the  im- 
prisonment, must  be  construed  as  ap- 
plicable, in  the  discretion  of  the  coxirt, 
to  cases  of  imprisonment  under  Clie  act 
of  [831,  notwithstanding  the  commit- 
ment in  general,  not  specifying  any- 
thing to  be  done.  N.  Y.  Com.  Pi.,  Sp. 
T.  1S69,  MaasE  v.  LaTorre,  6  Abb.  (N. 
Y.)  Pr.,  N.  S.  119. 

OrtdltoT'i  Anthoriilng  DUcbarca. — 
Creditor  may.  hy  parol,  authorize 
jailer  to  dischat^e  debtor.  Bridge  x: 
McLane, 


cure  his  discharge,  he  may  be  discharged 
under  the  provisions  of  N.  Y.  Code  Civ. 
Proc,  4  301.  Following  Maasfi  v.  La- 
Torre,  6  Abb.  (N.  Y.)  Pr.,  N.  S.  219; 
Russak  T!.  Sabey,  19  Hun  (N.  Y.)  491. 

TranatBr  of  noparty — Who  May  Ob- 
ject.— ^An  objection  tliat  the  transfer  by 
a  debtor  of  all  his  property  is  fraudu- 
lent can  be  raised  only  hy  creditors  that 
were  such  at  the  time  of  the  transfer. 
Cilia/f  Matter  of  Brady,  69  N.Y.  iiq; 
Matter  of  Pearce,  29  Hun  (N.  Y.)  270. 

1.  Matter  of  Pearce,  19  Hun  (N.  Y,) 
270. 

1.  Suydam  v.  Belknap,  20  Hun  <N. 
Y.)87,  distinguishing  Matter  of  Bradv, 
69N.  Y.  2.5. 

8.  Sparks  v.  Andrews,  7  N.  Y.  Week. 
Dig.  276. 

4.  Matter  of  Fowler,  S  Dalv  (N.  Y.) 
^48;  overruling  Matter  of  Roberts.  S 
baly  (N.  Y.)  93. 

8.  Iluglies   V.   Taylor,  1    Month.   L. 


Vlien. — A  defendant  in  a  judgment 
rendered  before  a  justice  Is  entitled  to 
his  discharge  after  an  imprisonment  of 
thirty  days,  if  he  has  a  family  and  Is 
not  a  freeholder,  although  the  execution 
was  issued  on  a  transcript  of  the  judg- 
ment filed  in  the  countv  clerk's  office. 

Brooks   V.   French,   t,    \Vend.  (N.  Y.)     for  debt  had  been  taken 
568.  without  his  fault,  and  against  his  will. 

Dsalkl  of  Hotiou  to  Vaoftte  Ajrreit.—  Com.  PI.,  Sp.  T.  1S78,  Matter  of  Filz- 
The  facts  that  a  prisoner  was  arrested  gerald.S  Dalv  {N.  Y.)  iSS;  B.C.,  5  Abh. 
on  an  allegation  of  fraudulently  con-  (N.  Y.)  N,  C,  357.  Nor  (under  N.  Y. 
tracting  a  debt,  and  that  a  motion  to  Code  Civ.  Pro,,  i  2200)  merely  because 
vacate  the  order  of  arrest  was  denied  he  has  made  a  general  assignment  ol' all 
t  his  dis-  his  propertv  for  the  benefit  of  creditor! 
N.Y,C<    '   " 


A  dlKliurK*    Bhotild  oot  ba  rafOMd 
merely  because  all  the   property  which 

he  had  when  arrested  under  escculion 
from  him 


chargt 
437;  s. 


jnder    the    four __,    

latter  of  Bradv,8  llun  (fj.  Y.) 
„  69  N.  Y.  lit;,  Sp,    T.  1S78; 
.  Andrews,  i  dily  Ct.  76. 
IiuibUi(7  to  ?Mrtann  Act, — Although 
■mentiinderL,  1831, 

t,  yet  if  the  person 


PI.,  Sp.  T.  1880.  Matter  of 
King.  I  Am.  Insolv.  R.  351.  Nor  be- 
cause, after  the  action  was  brought  and 
before  judgment  (not  after  H)  he  went 
into  voluntary  bankruptcy,  where  it 
appears  that  no  assets  came  into  the 
hands  of  the  assignee.  Limiting  and 
explaining.  Matter  of  Fitzgerald,  3  Daly 


ib.  Google 


DiMhwge-  IMPRISONMENT.  whwDwirf. 

The  burden  is  upon  the  creditors  opposing  a  discharge  from 
imprisonment,  to  sliow  that  the  prisoner's  proceedings  are  not  just 
and  fair.  Fraud  on  the  part  of  prisoner's  firm  will  not  suffice 
unless  he  was  personally  cognizant  of  it.* 

3,  By  Pardon. — A  pardon  granted  to  one  imprisoned  for  a 
crime,  works  his  dischaige  Ihe  fiame  as  expiry  of  time  or  compli- 
ance with  statute,* 

TH  Diwdiarge — When  Denied. — A  prisoner  sentenced  to  a  term  of 
imprisonment,  to  pay  costs,  and  to  stand  committed  until  the 
sentence  is  complied  with,  is  not  entitled  to  a  discharge  on 
delivery  of  a  pardon  from  the  governor  without  payment  of 
costs.'     And   the  fact  that  no  indictment  is  found  against  a  pris- 

(N.  Y.)  i88,N.  Y.Com.Pl.iSSo;  Mat-  requiring    such    discharge    where   Ihc 

terof  FowJer,8  Daly  (N.  Y.)  548.  court  U  satisfied  "  that  the  petitioner's 

1.  N.Y.  Com.  PI.,  Sp.T.  1881,  Matter  proceedirtgsarejust  andfair."    {^  JioB). 

of  Benson,  in  23   Alb.  L.J.  216;  s.  c.,  Matter  of  Lowell,  13  Dalj' (N.  Y.>  306. 

60   How.   (N.  Y.)  Pr.  314.     Comfare  i  And   see   N.    Y.   County   Cl-,    la    re 

Am.  Insolv.  R.  301.  Ilaight,  11  N.  Y.  Civ.  Pro.  Rep.  ;37. 

DUebuve    by    Bberlff— Danuuid    on  DtBabarBB    Dndsr  InMlvauor   Iavb. 

CrwUtor.— Under  i  Swan  &  C.  [Ohio)  —The  similar  provision  of  the  act  of 

Stat.79g,pennittingasherifrtodischarge  June   13,    1883,  providing   for  the  dis- 

a  prisoner  for  debt  "at  any  time  when  chaise    by   county    commissioners    of 

there  is  no  money  in  his  hands,"  no  de-  "  all  persons  conhned   in  jail,  without 

mand  upon  the  creditor  is  necessary  to  proceedings  under  the  insolvent  laws." 

justify    the   dischar^.      Newcomb    i'.  upon  order  of  court  or  of  a  judge,  ap- 

Weber,  i  Cine,  (Ohio)  12.  plies  only  to   such   prisoners   as   were 

The  parties  to  an  action  in  which  the  previously  required  to  take  the  benelil 

defendant  has  been  arrested  may  agree  Q^  the   insolvent   laws  to   obtain  their 

to   the   terms  of  his   discharge  without  discharge.      Com.     v.    Carey,    i    Pa. 

regard  to  the  statute  providing  for  bail.  County  Ct.  293. 

Toler  11.  Adee,  84  N.  Y.  232^  rev'g  To-  B«UaTed  (torn  ImprUoninant,  Wlun. 

ler  u.   Adee,  9  N.  Y.  Week.  Dig.  an.  —Where  a  defendant  has  been  arrested 

AppUeatlonforDUcIiargo — Aniwerto.  under  an  order  of  arrest  granted  by  a. 

— It  is  not  an  answer  to  an  application  judge,  and  dischai^ed   upon  giving  an 

by    one   of   several  judgment  debtors  undertaking   to   render  himself  at    all 

imprisoned  upon  an  order  of  arrest,  for  times  amenable  to  any  mandate  which 

his  diachat^e  because  of  neglect  to  is-  may  be  issued  to  enforce  final  judgment 

sue   an  execution   against    his   person  in  t lie  action,  he  is 'entitled,  under   N. 

within   three   months   after  judgment,  Y.  Code  Civ.  Proc.,  ^  572,  as  amended 

that  there  is  a  good  reason  for  not  re-  by  L.  1S86.  ch.  672.  ^  6,  to  be   relieved 

turning  the  execution  against  the  prop-  from    liability   to   imprisonment   upon 

crtv,  owing  to  circumstances  affecting  execution  against  his  person,  where  the 

onfy    his    co-defendants.      New   York  plaintiff  has  neglected  to  issue  the  same 

Guaranty  etc.  Co.  :■.  Rogers,  71   N.  Y.  within  three  months  after  entry  of  final 

377.  judgment   in   the   action.      Havemeyer 

InTeitment     of     Hone;     In     Wlfa'i  Sugar  Refining  Co.  v.  Taussig,  19  A'bb. 

nauu. — A  debtor  who,  having  obtained  {N.   Y,)   N.  C.   s7-      See    Wright    :■- 

money  by  false  pretences,  has  spent  it  Grant,  18  Abb.  (N*.  Y.)  N.  C. 45:,  where 

knowing  that  the  person  from  whom  he  this  point  was  raised  but  not    decided, 

so  obtained  it   must  lose  it,   and  who,  except  to  hold  that  the  granting  of  the 

having  acquired .  money  subsequent  to  application    for     relief    in    sucli    ca!>e 

incurring   the   liability  on  o  judgment  rested  in  the  discretion  of  the  court, 

for  which  he  is  imprisoned,  hasinvested  3.  'See  foal,  this  series,  tit.  Paruon. 

such   money   in   real   property    in   the  ».  Ex  parte  Tongate,   31    Ind,  370^ 

name  of  his  wife,  lo  reimburse  her  for  Schuylkill    xi.   Reifsnyder,   46  Pa,    .St. 

money  of  hers  used  in  supporting  her  446. 

and  himself,  is  not  entitled  to  discliarge  Bartrul   of   OonrtctlOB.— Upon   the 

under  (he  provisions  above   mentioned,  reversal  of  a  conviction  of  the  plaiiitifC 

20;t 


ib.Googlc 


IUmUhs*-  imprisonment.  WIm  Dnlad. 

oner  at  the  term  at  which  the  recognizance  bound  him  to 
appear,  does  not  entitle  him,  as  matter  of  course,  to  a  discharge, 
but  an  order  of  court  is  necessary,  and  until  this  is  granted,  his 
surety  remains  liable.' 

To  prevent  one  imprisoned  on  civil  process  from  obtaining  a 
■discharge,  it  must  be  shown  that  the  prisoner  has  committed 
some  of  the  acts  which  he  is  required  to  swear,  in  the  oath 
accompanying  his  petition,  he  has  not  done.* 

in  error  of  larcenv  on  the  ground  that  detention   of  n   prisoner  \t  re<]ulred  bj' 

the  evidence  showed   him  to  be  guilty  law  than  a  certified   copy  of  the  judg- 

ot'   obtaining   monev   under  false   pre-  ment  rendered  aaniinet  him.     Matter  of 

tencte,  and  not  of'larcen;-,    held,  that  Brown,  3;  Cal.  48. 

he  was   not   thereupon   entitled   to  be  Bam»— In  Maw  Bunpthlre,    in  cases 

discharged  from  custody,  but  he  should  of   the   eomtnitment   of  a   prisoner  to 

be  detained  for  a  new  trial,  or  until  the  jail  a  true  and  attested  copy  of  the  pre- 

matter   could   be  presented    before  an-  cept   on   which   the   arrest  was   made 

other  grand   jury,     Kelly   v.  People,  6  should   be   delivered   to   the  jailer,   to 

Hun  (N.  Y.)  509.  show  the   authority   by  which  the  pris- 

I.  People  1'.   Cary,  6   Daly  (N.  Y.)  oner  is  detained  in  custody.     Alherton 

406.  V,  Gilmore,  9  N.  H.  185. 

IinpeTfTCtlan    la    Wttlmiu — BelMw  Banw— -CertUMI  Oop;  or  Jodsment. — 

B«eMlM  of, — A  prisoner  who   has  been  Since  one  confined   in  a  penitentiary  is 

li-gally  and  properly  sentenced  to  pris-  detained  by  virtue  of  the  judgment  of 

it  be  released  simply  because  tile  court,  and  the 


there  is  an  irnperfection  in  the  mittimus,  ment  is  simply  a  direction  to  the  sheriff 

(Following   People  ex   rel.  Trainor  v.  or  other  ollicer  to  convey  him  to  tlie 

Baker,  89  N.  Y.460).     Hence,  in  *fl*ea*  penitentiary,  it  seems  that  if  the  officer 

corpus  proceedings,  instituted  to  obtain  lurnishes   the   keeper  with    a  certified 

(he  discharge  of  a  prisoner  from  apeni-  copv  of  the  judgment,  that  is  sufficient 

tentiary,  it  having  claimed  in   his   be-  evidence  of  his  authority,  and  he  needs 

halfthat,  whereas  N.Y. Code  Cr.  Proc..  not   to   have  the   warrant  of  commil- 

4  725, directs  that  judgmentshall  beexe-  ment   left   with    him.     People    ex   rrl. 

cuted.  upon  the  sheriff,  etc.,  receiving  a  Trainor  v.  Baker,  89  N.  V.  460. 

copy   ot    the   certificate  of  conviction,  S.  Sp.  T.  1878,  Sparks   v.   Andrews, 

the  warrant  under  which  the  prisoner  1    City   Ct.  76.      The   provision   of  L. 

was  held  was  not  a  copy  of  the  certifi-  1886,   ch.  672,  that   no   person  shall  be 

cate.     Held,  not  a  sufficient  ground  for  imprisoned   for   a   longer   period   than 

his  discharge.     Citing  L,  1867,  ch.  291,  six    months    under    an    eiecution    or 

'''•  5i  4  7>  N.  Y.  CbtfcCr.  Proc.,  ^  724.  other  mandate  against  the   person.does 

Pi'ople  ri  re/.  Evans   f.    McEwen,   67  not  apply  to  an  order  of  arrest.     Citing 


:.  (N-.  Y.)  Pr.  105.  Brick  J'.  Ganner,  36  Hun  {N.  V.), 

■  "  ^         ..  r,         ';t„Sp."T.    —      "       ' 

R.R. 
o.Rep.  (BroM 
Carpenler,47  N.Y.  Super.  Ct.  (isJ,&     see   N.  Y.  City  Ct.,  gp.  T.  1886,   Wi 


Ttaa  rtsht  to  imprlMn,  to  enforce  the     c,c,  Supr.  Ct.,  Sp.  T.  1S86;     New  York 

■dcrs   of   the   court,   depends  in   this     Cent.&  H.  R.R. Co. r.  Shepherd,  loCiv. 

altogether  on  statute.     Randall  i>.     Pro.Rep. (Browne)  ijj.  Tosameeffect, 


S.)  105.  shauer  v.  Webb,  10  N,  Y.  Civ.  Pro.  R. 

ODOBT'B    B«ttint— Whkt    It     Sbonld  (Browne)  169;  Supr.  Ct.,  Sp.   T.    1SS6. 

Sliov. — The  officer's  return  to  the  pre-  People  ei    rtl.   Rodding   v.   Grant,   to 

cept  should  show  that  such  copy  was  N.  Y.  Civ.  Pro.  R.  (Browne)  174  n. 

left  with  the  jailer.     Where,  however,  Oompara     People    ex   rtl.     Lust   v, 

the   officer  returns  that    he   has  com-  Grant,  10  N.  Y.  Civ.  Pro.  R.  (Brvwne) 

mited  a  prisoner  lo  jail,  it  will   he  pre-  i  ^8.  C/'/i'w^  Peters  r.  Henry,  6 Johns.  (N. 

sumed  that  the  commitment  is  in  con-  V.)   278;   Brown   v.  People,  75   N.   Y. 

formity  to  taw,  and  the  return  will  be  437.  44D.  The  decision  of  Pottkr.  J.,  in 

conclusive  on  that   point,  or,  at   least,  Levj-  v.  Salomon,  decided  with  the  case 

jifimn /iiciV  evidence,  until  contradicted,  of  People  n   rel.    Lust  v.   Gr«nt,   was 

Alherton  v.  Gilmore,  9  N.  )I.  t8c.  atlinned  by  the  general   term   decision 

VuTTBiit  (Or   Detention   of  Priioner.  to  appear  in  18  Abb.  <N.Y.)  N.C.,  with 

—  No  other  authority  or  warrant  for  the  note. 
204 
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IMPRISONMENT.  WhaDnM. 

The  account  of  the  prisoner's  estate  must  contain  all  the  state- 
ments required  by  statute,  otherwise  it  is  ineffectual  to  dischai^e 
the  imprisoned  person,*  The  statute  requiring  an  assignment  of 
prisoners,  etc.,  has  no  application  to  a  prisoner  who  escaped.' 

So  keld,  also,  as  to  an  order  of  arrcBt  removed  and   diBposed  of  his  property 

granted   against  a   non-resident   in  an  with   intent   to  defraud   his   credjtorii. 

iiction   to  procure   a   limited     divorce,  and  thai  it  has  been  judicially  declared 

People  »  re/.  Cohen  i'.  Grant,    ii    \.  in  the  action  that  he  had  made  a  fraudu- 

Y.  Civ.  Pro.  Rep.  55.  lent  disposition  of  his  property,  his  pro- 

Ordsr  of  Irreat  lu  Beplsrln — So  hcld^  cecdin{^  have  not  been  just  and  fair  so 

also,  incaseofadefendanl  held  under  an  as  to  entitle  him  to  a  discharge.  (.Citing- 

order  of  arrest  issued  in   an   action  of  Matter  of  Roberts.  59   How.  {N.   Y.) 

replevin,  on  the  ground  thai  he  had  in-  Pr.    136;  Matter   of  Bradv.   69   N.  Y. 

Icntionallj-  disposed  of  the  chattels  to  -15);  N.  Y.  City   Ct..  Sp"  T.,  Zung  v. 

be  recovered  in  such  a  way  that  they  Van  Minden,  N.  Y.   Daily   Reg.,  Dec. 

could   not   he  found  or   taken   bv   the  6,  1S83. 

sheriff.     ( Citing  Hickey  -o.  Taaife,  99  1.  People  ex  rel.  OaUten   %:  Brooks. 

N.  Y.104.)     New  York   Sup.  Cl.,  &>  40  How.  (N.  Y,)  Pr.  .6^. 

T.   tS86)  Dalon  v.  Kapp,  11   N.Y.Civ.  Duns  Monay  fOr  Bovport  mrtalnM  by 

Pro.  Rep.  (Browne)  5a.  Fr&nd. — A  judgment   debtor  who  has 

Intant  to  Sattand  Crsdltor*. — When  knowingly  expended  for  the  support  of 
the  court  is  satisfied  that  the  peti-  himself  and  family  money  obtained  bv 
tloner  has  disposed  of  property  with  fraud  is  not  entitled  to  a  discharge;  so 
intent  to  injure  and  defraud  an  ex-  also  if  he  has  invested  in  his  wife's 
Isting  creditor,  and  that  the  petition  name  and  in  fraud  of  his  creditorK. 
and  schedules  in  that  regard  are  moneys  subsequently  acquired.  N.  Y. 
not  correct,  and  that  the  petitioner's  Com.  PI.,  Sp.  T.  188s,  Matter  of  Low- 
proceedings  are,  therefore,  not  just  and  ell,  2  How.  (N.  Y.)  Pr.,  N.  S.  285. 
fair,  his  prayer  for  a  dischat^e  should  On*  takaa  on  fttta^lunant  to  umm 
be  denied.  So  Ae/tf,  denying  discharge  IntarroBatorlaa.onachargeof contempt, 
fn  a  case  where  the  petitEoner  failed  sat-  cannot  be  discharged  under  the  act. 
(sfactorily  to  account  for  the  disposition  Jackson  v.  Smith,  5  Johns.  (N,  V.)  115. 
of  a  sum  of  money  shown  to  have  been  Bond  for  Jail  Limits — BlgU  to  Dli- 
received  by  him.  Matter  of  Haight,  11  olMrsa. — A  defendant  who  has  been 
N,  Y.  Civ.  Proc.  Rep.  227.  The  judge  arrested  on  a  mesne  process  and  given 
cited,asto  theruleof  governingsuchap.  bond  for  the  jail  limits,  is  not  entitled, 
plications.  People  i>.  While,  14  How.(N.  at  the  expiration  of  six  montiu,  to  be 
Y.)  Pr.  501 ;  Matter  of  Bradv,  69  N.  Y.  dischvged  from  arrest  aad  Imprlson- 
z\<,\  Coffin  1:  Gourlay,  20  Hun  (N.  Y.)  ment  within  the  limitH.  Levy  v.  Salo- 
30S;  Matter  of  Watson,  2  E.  D,  Smitli  mon,  ig  Abb.  (N.  Y.)  N.  C.  52;  rev'g 
(N.  Y.)  4J9;  Gaul  V.  Clark.  1  N.  Y.  18  Abb.  (N.  Y.)  N.  C.'aio.  To  the 
Week.  Dig.  209;  Matter  of  Finck,  59  same  effect.  Matter  of  Shephard.  43 
How.  (N.  Y.)  Pr.  145.  Hun  (N.  Y.)   287,  In  which  the   court 

Sama — Arraat  os  False  uid  fraudU'  referred  to  the  cases  of   N.  Y.  Cent. 

lent  Oronnd. — On  an  application  bv  an  &  H.  R.  Co.  ■n.   Shepherd, 


'.  Civ.  Pro.  Rep.  158;  s.  c,  t  N. 

arrested  was  false  and  fraudulent  repre-  Y.  St.  Rep.  537. 

sentations,  which  were   alleged   in  the  But  in  such  case  he   should   not   be 

complaint  and  proved  upon  the  trial,  it  discharged  on  account  of  inability  to  pay 

is  a  valid  objection  to  his  discharge  that  the  debl,  or  give  security  or  make  the 

his  proceedings  have  not  been  just  and  assignment  provided  for  in  the  statute, 

fair.     (Following  Sparks  v.   Andrews,  where   his   proceedings  have  not  been 

7  N.  Y.  Week.  Dig.  276;  ».  c,  i  City  Ct.  fair  and  his  inabditv  is  not  clearly  made 

76);N.  Y.  City  cft.,Chamb.i884,Price  out.     N,   Y.   Com!    Pl„   Sp,   T.    1869, 

V.  Orcutt.  N.  Y.  Daily  Reg.,  May   26,  Maass  v.  LaTorre,  6  Abb.  (N.  Y.)  Pr., 

1884.                                                     ■  N.  S.  219. 

And   if  it  appears  that  he   ban  been  8.    N.   Y.    Sup.    Ct.,   Sp.    T,   1859, 

imprisoned  on  the  ground  that  he  had  McGregory  v.   Willett,  17   How.  (N. 
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IMPRISONMENT.  wkm  Draltd. 

The  debtor  is  not  to  be  discharged  from  imprisonment  on  account 
of  his  inability  to  pay  the  debt,  or  give  security,  to  make  the 
assignment  provided  for  by  statute  if  his  proceedings  have  not 
been  fair,  and  his  inability  not  clearly  made  out.' 
.  A  discharge  cannot  be  granted  to  an  imprisoned  debtor  who  has 
fraudulently  disposed  of  some  of  his  property  with  intent  to  defraud 
the  creditors  who  oppose  his  discharge.*  A  debtor  is  not  to  be 
discharged  from  imprisonment  if  the  judge  is  satisfied  that  the 

Y.)  Pr.  439;  23  How.  Pr.  (N.  Y.)  iig;  of  his  firm,  collecled  a  sum  of  monev 

.aff'g4Bosw.  tN.  Y.)643-  due  it  which  he  retained  tndividuallv. 

Oroudi  Of  DlBetMrg*. — The  shcrifT'i:  and  had  not  accounted  for,  and  that  >ie 

violation  of  the  statute  directions  as  to  allowed  hU  wife,  ae  a  creditor  of  the  firm, 

mode  of  imprisonment  le  not  a  ground  (o  draw  all  the  ready  mone^  of  the  firm 

of  discharge  on  motion.     N.   Y.  Sup.  just  before  such  failure,  on  account  of 

Ct.,  Chamh.  iSeS.  Lockwood  v.  Mcrce-  an  old  indebtedness  due  her,  and  caused 

reau,  6  Abb.  (N.  Y.)  Pr.  loCi.  the  Iranefer  of  an  indebtedness  due  the 

When  a  debtor  was  committed  to  lirm  from  his  daughter  to  his  wife's 
jnil  upon  an  execution  actually  in  credit  in  such  manner  as  to  extinguish 
force,  and  an  incorrect  copv  was  left  the  debt,  krld.  that  such  proceedings 
with  the  jailer,  but  a  correct  one  had  not  been  just  or  fair,  and  that  he 
immedialelv  afterwards,  the  debtor  was  should  not  be  relieved  from  imprison- 
not  discharged  on  account  of  the  error,  ment.  Matter  of  Howes.  9  N.  Y.  Civ. 
Com.  I'.  Waite.  (y  Mass.)  3  Pick.  44.1;.  Pro.  Rep.  (Browne)  17. 

Dua    Imprlaouad    on    *,    preoapt   la  A    judgment   debtor   imprisoned   on 

tlw  nanr*  of  a    oItU    •xoentton,   for  execution  is  not  entitled  to  his  discharge 

I'ontempt    in    non-payment    of    costs  under  the  statute.  If  it  appears  that  he 

merely,  is  entftled   to  the  jail   libertic^i  haA    t>een    in    the    enjoyment    of     an 

but  not  to  his  discharge,  under  the  act  income,  and  expended  tt  in  the  support 

to     abolish     imprisonment     for    debt,  of  his  family — in   this  case  his  lather 

People  T.  Bennett,  4  Paige  Ch.  (N.  Y.)  and  mother — without  am-  etFort  to  par 

Ch.  283;    Patrick   i-.  Warner.  4  Paige  the  judgment,   and   the 'circumstances 

Ch.  (N.  Y.)  397.  are  such  that  he  might  have  set  apart  a 

DlaoliaTKO-^WlMll  Void. — An  impris-  portion  of  hjs  income  to  apply  on  the 

nnment  debtor   procured   a    discharge  judgment;  for  omitting  to  do  so  Is  not 

for  the  execution,  designedly  concealing  •'  just    and    fair."      So  ktld,  where  the 

that  his  father,  a  man  of  properlv,  had  debtor  was  on   the  limits,  receiving  a 

died  and  that  he  himself  had  committed  salary  of  $1,100  per  annum  as  a  polKC- 

an  escape.      Held,   that  the  discharge  man,  and  the  judgment  was  for  damages 

waevoid.     Lewis  7'.Gamage(i8Ma!is.}.  to  a  poor  person  for  physical  injuries 

I  Pick.  347.  inflicted    bv   him.      CitiKg    Miller    v. 

I.   Maass  r.  LaTorre,  6  Abb.  (N.  Y.)  Hooper.  1./  Hun  (N.  Y.)  394.      N.  Y, 

Pr..  N,  S.  119.  Com.    PI..   Sp.    T.     i386.    Matter     of 

Under  Pa.  Stat.  :73g.  March  27,  ^  4,  Donoghue,  17  Abb.  (N.  Y.)  N.  C.  17;. 
one  sentenced  to  be  imprisoned  to  par  SlaolurK* — Whan  Impropsrly  Bimnt- 
a  fine  not  more  than  (5  and  costs,  is  ed. — The  discharge  of  an  attorney  after 
entitled  to  a  release  from  imprisonment,  three  months'  imprisonment  for  non- 
having  been  confined  for  the  fine  thirty  payment  of  a  tine  of  $1,100  imposed  by 
days  beyond  the  time  for  which  he  was  way  of  punishment  for  contempt,  upon 
sentenced.  Though  released  he  is  still  his  affidavit  that  he  had  no  means  to 
liable  for  the  fine  and  costs.  Com,  pay  it,  and  that  his  relatives  were 
f.  Long.  5  Binn.  (Pa.)  4S0.  pecuniarily  unable   to  pay  it  for  him. 

4.    Matter  of   Bradv.  69  N.  Y.  iii;;  without  anr  detail  or  any  corroboration 

aff'g   8  Hun    (N.   Y.)    ^37:  applied   in  whatever.  ' kcid,    under     the     circuni- 

Matter  of  Fowler,  8  Daly  {N.  Y.)  548.  stances,  improperly  granted.    Matter  ot 

557      Cemfarr  Code  Civ.  Pro..  (,  1208.  Steinert.  g  Hun  [N.  Y.)  301. 

Frftndtilant  C<»daot — Wlwt  Amonnti  Tlu   bond   roqnlrod  as    a  condition 

to. — Where      it      appeared      that      a  of  discharge   of   a   debtor   imprisoneil 

petitioner  for  discharge  from  imprison-  under  that  act  (N.  Y.  L.  1831.  ch.  300, 

men!  had,  on  the  eve  of  the  assignment  I)  :o.  siibd,  3).  conditioned  tliat  he   will 
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KKJuig.-                       IMPRISONMENT.  Wh*.  i>«iM. 

proceedings  have  not  been  just  and  fair.'  And  it  is  said  that  a 
debtor  imprisoned  on  proceedings  under  the  New  York  act  oE 

1831  to  abolish  imprisonment  for  debt,  cannot  be  discharged 
from  imprisonment  under  the  provisions  of  the  Revised  Statutes, 
relative  to  proceedings  by  creditors  to  compel  assignments  by 
imprisoned  debtors.* 

apply  for  an  assignment  of  his  property  posal  of  property  with  Intent  to  defraiid 

and  a  discharge,  will  not  avail  a  debtor  creditors.     Matter  of  Andriol,  2   Daly 

committed  on  the  ground  that  he  has  (N.  Y.)  jS. 

made   a   fraudulent   dUpoeition   of  hifl  Oammlttad  for  OoBtempt. — N.Y.Code 

troperty  (following  Matter  of  Brady,  8  Civ.  Pro.,  Ij  30;,  authorizing  the  release 

[un  (N.  Y.)  437;   6.  c,  69  N.  Y.  215);  of  a  perBOn   committed   for  contempt, 

nor  can  he  avail  himself  of  the   bond  in  case  of  his  inability  "to   endure   the 

provided  for  by  guIhI.  4  of  that  section,  imprisonment."  is  not  applicable  to  one 

as   it   applies   only   to   a   debtor   com-  who  is  BufTering   from   malarial   fever, 

mitted  on  the  ground  that  he  is  about  Moore   i'.  McMahon,  jo  Hun  (N.  Y.) 

to  remove  his  property  with   intent  to  44. 

defraud  (L.  iS77,ch.4i3,  4  1).    Russak  DlHliusa   of   Impiiioiied    Mbton — 

V.  Sabey,  29  Ilun  (N.  Y.)  491.  UnltaUoni.— Under    the     New    York 

UmlUtlail    of     ImpilMlllllMlt. — The  statute   limiting   the  time  of  imprison- 

limitations  of  time  prescribed  in  the  N.  ment  of  any  person  "upon  any  execu- 

Y.     Code      Civ.      Proc.,     4      572,    as  tion  or  other  mandate  against  the  per- 

amended   by   L.   1886,  ch,  672,  are   to  son"  toslnmonthsCL.  iS&,ch. 672,4  11) 

prevent  a  plaintiff,  having  a  defendant  a  defendant  imprisoned  under  an  order 

in  actual  or  constructive  imprisonment  of  arrest  issued  on  the  ground  that  he 

under  an   order  of  arrest,   from   con-  had  concealed  a  part  of^the  chattels  to 

tinning  his  imprisonment  indefinitely  by  recover  which  the  action  was  brought, 

delaying   to   issue   his    execution;   and  and  before  trial  or  judgment  rendered 

this  section  does  not  apply  to  an  action  against  him,  is  not  entitled,  at  the  ex- 

in  which  no  order  of  arrest  was  issued,  piration  of  six  months,  to  be  discharged; 

Sweet  !■.  Norris,  19  Abb.  (N,  Y.)  N.C.  the   statute  applying   only   to   debtors 

150.  against  whom  final  process  or  mandate 

Dntwlni  Sntlra  Buik   Aoooust. — An  has  issued  after  adjudication  fixing  the 

application  for  discharge,  denied  because  amount  due.     Levy  v.  Salomon,  105  N. 

it  appeared  that  immediately  after  the  Y.  C29;  s.  c,  19  Abb.  (N.Y.)  N.  C.  52; 

verdict  against  him  he  had  drawn   his  iz    N.  Y,   Civ.  Pro.  12c;  8  N.  Y.   St. 

entire  banit  account,  for  the  application  Rep.   16.      To   same   enect,    Dalon    :'. 

of  the  greater  part  of  which  he  was  un-  Kapp,  ii  N.  Y.  Civ.  Pro.Rep.58.   And 

iible  to  account.     Barck  v.  Senn,  N.Y.  see  Matter  of  Shepard,  43  Hun  j^;   c 
NY.  St.   Rep.  480. 

Under   the   provisions  of  the   N.  Y. 

.   , .  Code  Civ.  Proc.  for  the  discharge  of  an 

-e  the  defendant  has  been  imprisoned  debtor  on  his  petition,  with 

iirrcsted  on  eiecutioo  against  his  per-  ascheduleof  his  property, etc.,  annexed, 

sun,  in  an  action  in  which  no  order  of  accompanied  by  an  affidavit  "subscribed 

arrest  was' issued,  he  is  not  entitled  to  and  taken  by  the  petitioner,  on  the  day 

have   such   execution  set  aside  merely  of  the  presentation  of  the  petition"  (^ 

liccause  it  was  not  issued  witiun  ten  days  2204),  the  judge  has  no  jurisdiction  to 

iiiler  the  return  of  an  execution  against  make  an  order  of  discharge  wiiere  such 

his  property,  nor  within   three  months  affidavit  is  made  before   the   presenla- 

_n__      __.._..    _r    .L.    n    ..      t..j_ jj^^   ^^j-  j^^.   pg|[tiQn.   g„j  gn  Order  so 

made,  containing  no  recital  of  an  affi- 
davit, cannot   protect   the   sheriflT  from 

A  penon  oommlttad  for  firasdnlMiUr  liability    for   discharging   the   prisoner 

dlipoilnK  of  proptrty  will  not   be  die-  under  l(.     SchafFer  v.  Riseley,  44   Hun 

charged   from  imprisonment  upon  his  6;   s.  c,  6  N.  Y.  St.  Rep.  417. 

making  an  assignment  of  his  property  I.  People  r.    O'Brien,  54  Barb.   (N. 

pursuant  to  section  16  of  the  act.     This  Y.)  3" 

provision  for  a  dischni^e  applies       '  '  ' 
to  cases  where  there  has  been  n 
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ProoMdlngtforDlMhug*        IMPRISONMENT.  Under  dvU  Praowi. 

TIIL  Frooeedingi  fin*  Diwshaige  from  Impriaonm«nt  TTader  Civil  Pro- 
oets — (l).  The  Jurisdiction. — An  application  for  the  dischargeof  a 
judgment  debtor  from  imprisonment  on  execution  against  the 
person,*  must  be  made  to  the  court  from  which  process  issued. 
A  judge  out  of  court  has  no  jurisdiction.* 


igned  all    hie     nun-exempt  disciiarge   i 

property  at  the  time  of  his  arrest,  since  and  diligenl 

he  has  placed  it  out  of  his  power  to  as-  til  he  should  otiain  his  discharge, — 
sign  under  the  Etate  statute.  Matter  of  fact  that  the  county  judge  was  sick  atfd 
Fitzgerald,  8  Daly  (N.  Y.)  i88;  s.  c,  5  out  of  the  county,  and  there  was  no 
Abb.  (N.  Y.)  N.  C.  357.  See  4  How.  other  officer  in  the  county  authorized  \.o 
(N.Y.)Pr.i85]  s.c.,i4Hun(N.Y.)9S.  hear  the  application,  is  no  eicuse  for  its 
Nor  if,  when  conscious  of  insolvency,  not  being  made  within  the  thirtj'  days. 
he  gave  a  chattel  mortgage  to  secure  an  The  debtor  should  continue  the  pro* 
antecedent  debt.  N.  Y.  Com.  PI.,  Sp.  T.  ceedfngs  before  the  county  judge  of  a 
1879,  Matter  of  Mower,  1  Month.  L.  neighboring  county  (2  Rev.  Stat.  (3rd 
"  '  Nor  if  imprisoned  for  dispos-  ed.)  384,  \  58).  Cobb  v.  Harmon,  23  N. 
aff'ggiBarb.  (N.  Y.)47i. 


1.39-     f 
;  of  his 


fraud  his  creditors  (69  N.  Y.  icq). 
Coffin  V.  Gourlay,  la  Hun  {N.  Y.)  308. 
Nor  from  execution  on  judgment  for 
money  received  in  fiduciary  capacity, 
if  he   does   not   explain 


-payir 
.r  show  inability  (8  Daly  {N.  Y.) 
■■      .<N.Y.)Pr..    "    '"       ■■■ 


I  N.  Y.  Rev.  Stat.  31,  must  be  had  at  a. 

regular  term  of  the  court.     Where  the 

regular   term  adjourned    without  day, 

pending    the    proceedings,   subsequent 

,   ,,j,     proceedings    had     before    the    county 

498;  8Hun  (N."Y.)    judge    are    without    juH«dlction.     Al- 

"'      "       "■     —"        though  the  judge  may  decide  a  matter 

in  court   after  the  adjournment   of  the 

term,  the  order  must  be  entered  as  of 

the  term  when  the  matter  was  submitted. 

People   e*   rel.   Galsten   ti.  Brooks,  40 

How.  (N.  Y.)  Pr.  165. 

PattUon  (Or  DUehM-g* — Whan  to  b* 

■A  petition  for  the  discharge 
debtor,  imprisoned  upon  execu- 
muat  be  first  presented  to  the 
at  a  regular  special  term.  It 
It  be  heard  at  chambers,  nor  in  the 
general  term.     Matter 


437),   N.' Y.    Com.' PL,    Sp,   t. 
Matter  of  Tompkins,  3  Month.  L. 

IMcnttoii  In  Trovar — In^bUitj  to 
Rodnee  tlie  Propertr. — Proof  by  de- 
fendant in  an  action  of  trover,  held  in 
C'lstodv,  of  his  inability  to  produce  the 
property,  is  not  made,  by  the  Georgia 
statute,  one  of  the  grounds  of  his  dis- 
charge; he  may  have  sold  the  property 
and  put  the  money  in  hi^  pocket,  and 
thus  have  placed  it  out  of  his  power  to 
produce  It.  The  production  of  the  prop- 
erty, or  entering  into  bond  with  good 

security,  for  the  eventual  condemnation  of  Walker,  1  Duer  (N.  Y.)  655; 
money,  are  the  only  terms  prescribed  similar  effect.  Sup.  Ct.  Chambers  loo:;; 
by  the  statute  upon  which  the  court  is  Mather's  Case,  14  Abb.  (N.  Y.)  Pr.  4.1;. 
authorized  to  discharge  the  defendant  A  petition  to  be  discharged  from  im- 
from  custody.  Harris  v.  Bridges.  57  prisonment,  pursuant  to  R.  S.,  pt.  !,  ch. 
Ga.  407.  ^.  tit.  I,  art,  6.  should  be   addressed  to 

1.  Under  1  N,  Y.  Rev.  Stat,  31,  ^  1,     the  court  ;  should  show   the   cause   of 
amended  laws  of  1847,  ch.  390,  ^  i.  imprisonment ;  and  with  an  account  of 

9.  Mather's  Case,   14  Abb.   (N.   Y.)     the  applicant's  property ■- ' 


Pr.  4S. 
FrocMdlnvf  In  ITelc'iboring  OaiuLtT. — 

The  supreme  court  allowed  a  defendant 
to  be  brought  up  from  a  different  county 
from   that   in  which   the   court   sat.  in 
order  to  lie  discharged  under  the 
1801.     Nichols  V.  Gregory,  5  johi 
V.)  3S9. 

Under  a  bond  given  by  a  debtor,  arrest. 
ed  under  the  act  to  abolish  imprisonment 
for  debt,  conditioned  that  he  woulc 
"within  tliirlv  days  apply  for  an  as- 
signment  of  all  his  property,  and  for 


required  bj'  the  statute.  Matter  of 
Moore,  I  Am.  Insol.  R.  gq.  To  same 
effect  N,  Y.  Code  Civ,  Pro'.,  ^  3100. 

B»me — ProoMdlngi  aommuicMl  be- 
fore «  ]iVlse«r  tbe  oonn  of  aominon 
of  plMM  for  the  discharge  of  a  debtor  from 
N,  imprisonment,  under  j  N.  Y.  R.  S.,  tit. 
I,  art.  6.  ch.  5,  may  be  continued  and 
terminated  liefore  another  judge  of  that 
court;  and  the  fact  that  the  Order  to 
show  cause  by  which  such  proceedings 
were  instituted  was  made  returnable 
before  the  judge  who  signed  it,  "  or,  in 
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rnweedlngt  for  DlMhwKe       IMPRISONMENT.  ITndar  (HvU  Ptomh. 

2.  7S^  Application. — A  petition  for  the  discharge  of  an  im- 
prisoned judgment  debtor  must  allege  that  he  has  been  impris- 
oned three  months;  such  fact  is  jurisdictional.*  The  schedule 
which  the  New  York  act,  to  abolish  imprisonment  for  debt, 
requires  an  applicant  for  a  discharge  from  imprisonment  to  give, 
must  contain  an  account  of  his  creditors  and  an  inventory  of  his 
estate  as  they  existed  at  the  time  of  his  arrest.*  The  omission 
of  uncollectible  debts,  if  not  in  bad  faith,  may  be  supplied  on  the 
hearing,* 

his  absence,   before  one  or  the   other  In  re  Rosenberg,  lo  Abb.  (N.  Y.)   Pr. 

judges  of  the  court,  as  such  direction  Ik  4^0,  are  cited  and  followed  in    Morgan 

to  be  regarded  as  Buperfluous,  and  not  v.  Secord,  15  Rep.  355,  in  support  of  the 

as  an  attempt  to  confine  the  jurisdiction  rule  that  under  N.  Y.  Code  Civ.  Proc.,  4 

of  the  matter  to   that   court."      N.  Y.  2201,  anj' petition  for  a  discharge  of  the 

Com.    PI.,   Sp.    T.     1S78,    Matter    of  judgment    debtor   is     premature    until 

Robert,  8  Daly  (N.  Y.)  95,      On  other  Ihere  has  been  an  actual  imprisonment 

points  overruled  In  Matter  of  Fowler,  8  of  three  monUu. 

Daly  (N.  Y,)  548,  552,  51:7.  3.  Matter   of   Andriot,  1    Daly   (N. 

SaoiA— InvKiilantr.— the    fact  that  Y.)  38. 

the  petition  is  addressed   to  the  county  Asiixninent  of  ImpTlaonwI  Delrtor. — 

judge,  Instead  of  the  court,  is   a   mere  Tbat  Hut    Include. — An    a^>signment 

irregularity  and  not  ju ri Ed ic Clonal,  and  made   by  an   iroprisoned  debtor,  under 

does  not  affect  Che  validity  of  the  dis-  the   direction   of  the   county  court,  to 

charge      (Distinguishing      Matter      of  procure  his  discharge,  must  include  all 

Roberts,    70    N.   Y.  5).  Borthwlclc    f.  the  property  which  the  debtor   has   at 

Howe,  37   Hun  (N.   Y.)  505.  the  Ume  Che  order   for   the  assignment 

Application  by  an   Insolvent   debtor  is  made,  and  not  such  property  only  at 

for  a    discharge    from     imprisonment  he  had  at  the  time  of  signing  hia  peli- 

must   be    made    to   one   of  the    otficera  tion  ;  and  the  court    must    liave    saCis- 

npecitied  in  2  Rev,  Stat.  34,  }i.  not  to  a  factory  evidence  that  the  assignment  has 

court.    The  proceedings  cannot  l>e  con-  been  actually  made,  and  any  propertv 

tinucd,  fn    case   of  the    absence    of  the  covered      thereby      actually    delivered. 

officer  on  the  return  day,  by  a  justiceof  Borthwick  v.   Howe,  27  Hun  (N.  Y.) 

the   supreme  court  not   residing  in   the  505. 

county  wherein  the  debtor  resides  or  is  A   defendant    was   dlschar^^   from 

imprisoned;  and   in   case   thev   are  bo  imprisonment  on  execution  by  an  order 

continued   all   subsequent   proceedings  of  a  countv  judge  upon  a  petition  asli- 

are  void.     Matter  of  Roberts.  70    N.  ing  for  his  discharge  in  an  action  "in 

Y.  s-  which  one  Goodwin  was  plainliflT.  and 

1.  iCUing  N.  Y.  Code   Civ.  Proc.,  4  Munger  and  others  defendants."    Held, 

woa).  N.   Y.   City   Cc,   Sp.   T.    18S3,  in   an  action  against  the  sherilf  for  an 

Kappel  V.  Yotz,  N.  Y.  Daily  Reg.  Dec.  escape,  that  the  naming  of  but  one  of 

26,  18S3.  the  Cwo  plaintiifs  in  the  action,  and  but 

OlTlng  Hirtloe  or  Applloation  — It  is  a  one  defendant   (the  one  arrested)   did 

fatal  defect,  upon   certiorari,   in   pro-  not  vitiate  the  discharge.     Goodwin  f. 

ceedinga  to  discharge  an  Insolvent  and  Griffis,  88  N.  V.  G29. 

imprisoned  debtor,  that  the  notice   re-  Nor  was  the  order  of  discharge   void, 

Iuired  by  the   statute  (2  Edm.  Stat,  at  because  the  notice  served  on  the  plain- 

I.  29,  §  4)  to  be  published,  of  the  hear-  titf  was  of  an  application  at  a  term  held 

ing  of  the  application,  was  directed   to  at   the   court   house,   while   the    order 

be  given  for  one  day,  but   was   in   fact  showed  that  it  was  granted   at  b  term 

published,    by    misCake,    for    another,  held  aC  Che  office  of  the  county  judge. 

Until  proof  is  made  before   the  magis-  as   it   will  be  presumed  that  his  office 

trace  of  correct   publication  of  the   no-  was  at  the   court  house,  and  that  the 

(   directed  to  be  given,  he  has   no  ordef  was  made   at  a  regular  term  of 

the  county   court.     Goodwin  t.'.  Griffis, 

S8N.Y.  629. 
S.  Brodie   v.   Stephens,  1  Johns.  (N. 

;e;and  Y.)  2S9. 
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PneMdlogibrDiMlu^        IMPRISONMENT.  Vaiar  CMl  ?i«m. 

a.  Nnv  York  Practice— 'Y'\\^  affidavit  required  by  the  New 
York  Revised  Statutes'  to  be  annexed  to  the  petition,  need  not 
bt  sworn  to  until  the  prisoner  is  brought  before  the  court  to  be 
heard  on  his  petition.*  Under  the  New  York  Code  of  Civil  Pro- 
cedure' as  amended,  it  is  not  requisite  that  he  shall  be  in  fact 
imprisoned  within  the  walls  of  a  jail,  or  that  he  should  have  been 
discharged  from  arrest,  by  giving  a  bond  or  undertaking  from  the 
jail  liberties,* 


OtDwUOB  to  PMtUon.— It  U  no  objec- 
lion  to  the  petition  that  the  sum  for 
which  he  1b  charged  in  execution  is  not 
mentioned,  nor  that  the  inventory  pur- 
ports to  be  of  real  and  personal  estate. 
when  no  real  estate  is  mentioned. 
Matter  of  Williams,  i  John».  (N.  Y.) 
Cas.  416;  B,  c.  Col.  U  C.  Cas.  114. 

Suna — MoUm. — A  non-resident  Is,  ai> 
to  the  service  of  notice,  to  be  consid- 
ered as  not  found.  Matter  of  Will- 
lams,  1  Johns.  (N.  Y.)  Cas.  416;  s.  c. 
Col.  &  C.  Cas.  114. 

Under  the  act  for  the  relief  of  im- 
prisoned debtors,  where  plaintilT.  the 
(Tuditar,  resides  out  of  the  state,  ser- 
vice of  the  notice  of  a  petition  on  the 
attorney  in  the  suit  is  sufficient.  Bates 
%■.  WilliamB.  1  Johns.  (N.  Y.)  Cas. 
3o;s.c..  Col.  &C.  Cas.  70. 

PotltlDiL  far  DtKiuuvB — BMUnc  Fortlt 
Cadm  of  impTiioimMiit — Sanalency. — 

A  petition  for  the  discharge  of  an 
imprisoned  debtor  sufficiently  sets  forth 
the  cwise  of  his  imprisonment  when  it 
alleges  that  he  is  eontined  bj  virtue  of 
an  execution  against  his  person  for  a 
s|)ecified  amount,  issued  in  u  civil 
action  brought  bv  a  person  named. 
Matter  of  Chappeli,  i^  Hun  (N.  Y.)  tyy. 
The  omUsion  to  state,  in  the  papers 
submitted  to  the  judge  bv  the  petitioning 
debtor,  in  proceedings  lor  his  discharge 
from  imprisonment  under  2  R.  S.,  tit.  i. 
art.  fi.  ch.  y  the  residence  of  one  of  his 
creditors  Is  nota  judicialdefect.  N.Y. 
Com.  PI.,  Sp.  T.  1878.  Matter  of 
Roberts,  8  Daly  (N.  Y.)  91;.     On  other 

r lints  overruled,  in  M«tter  of  Fowler, 
Daly  (N.  Y.)  548,  ssa.  5.^7- 
The  debtor's  omission  of  property 
from  his  schedule  is  not  excused  by 
alleging  forget  fulness,  or  that  he  did 
not  read  the  printed  part  in  the  petition. 
Supr.  Ct^  Sp.  T.  1877,  DieckerhotV  v. 
Ahlbom,  1    Abb.   (N.  Y.)   N.  C.  372, 

1.     I  N.  Y.  Rev.  Stat.  33.  i  s. 

I.  N.  Y,  Com.  PI.,  Sp.  T.  1^71. 
Hillver  r..  Rosenberg.  11  Abb.  {N.  Y.) 
Pr.,"N,  S,  40J. 


AflldftTlt  to  FaUUoiL— N.  Y.  Code 
Civ.  Proc.,  I)  2304,  requires  that  the 
affidavit  should  be  subscribed  and  taken 
by  the  petitioner  on  the  day  of  the  pre- 
sentation of  the  petition,  and  affidavit 
taken  previously  confers  no  jurisdiction 
upon  the  county  judge,  and  where  his 
order  for  discharge  contains  no  recital 
as  to  the  making  of  the  a/Hdavit  it  will 
not  protect  the  sheriff.  Distinguishing 
Richmond  r.  Praim,  24  Hun  (N.  Y.) 
578;  Bennett  v.  Burch,  1  Den.  (N.  Y.) 
141;  Goodwin  v.  Griffis,  88  N.  Y.  629; 
Schaffer  v.  Risclev,  44  Hun  (N. 
Y.)6- 

It  is  immaterial  that  the  afGdavlt  Is 
annexed  to  the  petition  instead  of  being 
endorsed  thereon.  Richmond  tf.  Praim, 
14  Hun  (N.  Y.)  ^78. 

An  affidavit  verified  on  the  day  of 
presenting  the  petition  is  sufficient, 
without  the  appearance  of  the  debtor  in 
person  in  court.  Supr.  Ct.,  Sp.  T.  1880, 
Matter  of  Finch,  2  Month.  L.  Bui.  69. 

It  does  not  matter  that  the  affidavit 
speaks  of  the  "almve"  petition  and  ac- 
count, instead  of  "within"  petition  and 
account,  if  the  meaning  of  the  affi- 
davit is  not  changed  thereby.  Rich- 
mond T'.  Praim,  ia,  Hun  (N.  Y.)  578. 

ludDriament  of  IppIloatloiL  for  DU- 
clutfge.— The  provision  of  1  N.  Y.  Rev. 
Stat.  3i,  4  5,  tliat  an  application  for 
discharge  of  an  imprisoned  debtor  shall 
be  endorsed  at  the  time  of  its  presenta- 
tion, with  an  affidavit  of  the  applicant, 
does  not  require  the  affidavit  to  be 
endorsed  and  sworn  to  in  presence  of 
the  court;  it  is  sufficient  if  (he  affidavit 
t(!  upon  the  petition  at  its  lirst  presenta- 
tion. Richmond  r.  Praim,  14  Hun  (N. 
V.)  S7». 

The  statute  requirement  of  a  certifi- 
cate by  the  assignee,  that  the  property 
of  the  debtor  has  been  delivered  to  hini, 
is  satisfied  bv  an  affidavit  Instead  of  a 
certificate.  Supr.  Ct..  Sp.  T.  1878,  Mat. 
ter  of  VonSchoening.  1  Month.  L.  Bui. 
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IMPRISONMENT.  Um<Ur  oi»u  riMM. 

TauBsig,    19   Abb.  "(N.   Y.)   N,  C,  57.  given  an  undertaking  on   arrest   to   the 

Under  the  act  of  1819,  requiring  the  effect   that  he  will   at  all   times  render 

order  for  creditors  to  appear  to  be  pub-  himself    amenable     to     any     mandate 

lished    ten    weeks,    an    order    for    an  which  may  be  issued   to  enforce  Rnal 

assignment afteraBhorteradvertisement  judgment    in    the    action.     Wright    v. 

U  void.     Underwood  v.  Irving.  3  Cow.  Grant,  18  Abb.  (N.  Y.  )  N.  C.  4Cii. 

(N.  Y.)  <;g.  The  court  cited  People  ex  re/.Lustp. 


also  Duress,  the  proceedings.     Cobb  v.  Harmon,  23 

Where  the  debtor,  before  his  arrest,  N.  Y.   148;   affg  39  Barb.  (N.  Y.)  471. 

had  surrendered  his  property  In  volun-  Defendant  DftbtOT  tn  Oiutody,  nunuth 

tary     bankruptcy     proceedmgs,     held,  on  Ball. — Since  the  defendant  may   be 

that  the  court  should  require  a  bond,  at  any  time  taken  into   custody  by   the 

with  condition  to  surrender  the  prop-  sureties  upon  the  undertaking  and  «ur- 

erty  in   case  it  should  be   restored  to  rendered  to  the  sherifT,   and   be  there- 

him.    People  eti  rel.  Gaieten  v.  Brooks,  upon  again  imprisoned,  unless  new  bail 

40  How,  {N.  Y.)  Pr.  165.  is  given,  he  is  to  be  deemed  in   cuttody 

DiMlurse    of   Dabtor — DlMretlon,   of  in  a  general  sense,  and  that  is   ag  much 

'Court. — N.   Y.   Code   of   Procedure,  4  as    4   572  requires.      Havemyer  Sugar 

302,  as   amended   in   1651,  which  pro-  Refining  Co.  v.   Taussig,  19   Abb.  (N. 

vides  that  a  debtor  committed  to  prison  Y.)  N.  C.  57. 

in  supplementary  proceedings,  or  under  In  Wright  v.  Grant,  18  Abb.  (N.  Y.) 

the  act   to   abolish   imprisonment   for  N.  C.  451,  where  this  question   of  cui- 

debt,  may  be  discharged  in  case  of  ina-  tody   wtu   also   considered,   the    court 

bility  to  perform  the  act  required,  or  to  cited,  as  to  the   rule   under   the   former 

endure    the    imprisonment,    must    be  practice,  3   Rev.   Stat.    (5th   ed.)     870; 

constraed   as   applicable,  in  the  discre-  N.   Y.  Code   Civ.   Proc.,  4   a88;   Bost- 


construed  as  applicable,  in  the  discre- 
tion of  the  court,  to  cases  of  imprison- 
ment under   Laws  1831,  notwithsland 


wick  V.  Goetzel,  57  N.  Y.  583. 
DUduuRS — STldenoB  ttt  TruiMotloM 
ing   the   commitment 'is    general,    and     Prior   to    JndxmBnt. — In     proceedings 


MaasB  V.  La  Torre,  d  Abb"  [N.  Y.)  Pr. 
N.  S.  119. 
Hon-pKynMlit  ot  Allmonr.— Defend 

:e  suit,  imprisoned  fo  I 


under  N.  Y.  Code  Civ.  Proc.,  i, 
release  from  Imprisonment,  it  is  erroi 
for  the  county  court.  In  determining 
whether  the  petitioner's  proceedings 
have  been  just  and  fair,  to  exclude  evi- 
payment  of  alimony,  can  be  relieved  dence  offered  by  the  creditor,  relating 
from  imprisonment  only  under  j  R.  S.  to  transactions  prior  to  the  date  of 
538,  Ij  10,  etc.,  relating  10  proceedings  the  judgment.  Matter  of  Brown,  39 
for  contempts  in  civil  actions.  On  a  Hun  (Y.  N.)  27.  The  court  cited 
motion  for  discharge,  and  for  the  reduc-  Matter  of  Brady,  69  N.  Y.  115;  Car- 
tion  of  the  amount  of  alimony,  he  may  penter  v.  Roe,  to  N.  V.  117;  Savage 
be  discharged  on  paying  the  amount  v.  Murphy,  34  N.  Y.  508;  Case  r. 
due  for  alimony  for  which  he  was  com-  Phelps,  39  N.  Y.  164;  Shand  11.  Han- 
mitted,  and  the  amount  accrued  during    ley,  71  N.  Y.  319. 

his  imprisonment.  And  the  order  for  Sam* — DiMratlon  of  Offleor. —  Where 
alimony  may  at  the  same  time  be  re-  In  a  statute  a  measure  of  discretion  Is 
duced.  N.  Y.  Sup.  Cl.,  Sp.  T.  1866,  left  to  the  inspector*  of  the  peniten- 
Graley  w.  Graley,  31  How.  (N.  Y.)  Pr.  Uary  jn  carrying  out  the  provisions 
475.   '  and  in  the  execution  of  that  discretion, 

midartakliiK  br  Debtor  —  Bflbet  of. —  they  decline  to  discharge  the  prisoners 
The  provision  of  N.  Y.  Code  Civ.  or  to  execute  the  act,  on  the  ground 
Proc,,  1)  iM,  as  amended  by  Laws  1886,  that  public  justice  will  not  lie  promoted 
-ch.  672,  for  the  discharge  of  the  defend-  thereby,  the  supreme  court  will  not 
ants  from  imprisonment  in  civil  actions,  control  that  discretion,  if  the  reasons 
apply  only  to  those  Imprisoned  with-  assigned  by  the  inspectors  are  such  as 
in  the  jail  walls  or  within  the  jail  liber-  justify  their  course.  Com.  v.  Hallo- 
ties,  and  not  to  a  defendant  who  has  way,  41  Fa.  St.  446. 
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ByiMFd*.  IMPRISONMENT  FOR  DEBT. 

IMFKISOnCBNT    FOH    DEBT.— (See    FRAUDULENT    Debtor, 
Jail  Limits). 


.   General  Nalure, 

.    Cases  of  Fraud,  113. 


J,   Founded  in  Tort,  2\i.  10.   Eficl  of  yHdgtnenl,  ti^. 

4-   Disobedience     to     Orders    of    IV.    Privilege  from  Arrest,  233. 

■^        '  Members  of  ParUament,  Con- 
gress  and   Slate     Legisla- 

_  lures,  233. 

319.  a.   Queen's   Houseiold  and   Ser- 

III.  Statutoiy  Provlalons,  120.  t'anis,  234. 
1.    General  Nature,  220. 
3.   Impairing  Ike    Obligaliou   of 

ContracU,  230.  234. 

3.  Frandulently   Conlrae.limg  j.   Foreign     Ambassadors      and 

Debts,  321.  C0HS11/J,  334. 

4.  Ditfesal  and    Concealment  of  6.   judicial  Omcers,  335. 

Property,  334.  7.   Parties  to  Suits  and  Witnesses,. 

5.  Agents  and  Persons  Occupying  236. 

Fiduciary  Relations,  237.  8.   Lnnalici  and  Infants,  338. 

6.  Injuries  to  Person  and  Char-  9.   Females,  338, 

ac/er,  230. 

I.  Definition. — Imprisonment  for  debt  *  may  be  defined  as  any 
restraint  upon  the  liberty*  of  the  defendant  in  a  civil  action,* 
whether  upon  execution  against  the  person,  or  upon  an  order  of 
arrest  granted  by  the  court  during  the  dependency  of  the  proceed- 
ings, for  the  purpose  of  holding  him  to  bail.  ' 

n.  Constitational  Frovuioni. — 1.  General  Nature. — The  constitu- 
tions of  many  of   the  States  contain  provisions   restricting  the 

1.  "TbaLesKlAceepUUoBof  •/e^'is, 

gum  of  Taaney  due  by  certain  and  ex 
press  agreement;  as,  bj-  a  bond  for 
determinate  sum;  a  bill  or  note;  a  epe-  f.  Chaae,  1 
cial  bargain,  or  a  rent  reserved  on  a  Kejes,  85  Mass.  (3  Allen)  491;;  Brush- 
lease,  where  the  quantity  is  fixed  and  aber  v.  Stegemann,  22  Mich.  266; 
gpecific,  and  does  not  depend  upon  any  Ahern  v.  Colling,  39  Mo.  145;  Smith  v. 
subsequent  valuation  to  settle  it."  3  State,  7  Humph.  (Tenn.)  43;  Bloomer 
Bl.  Com.  It*.  Again,  with  reference  ».  Slate,  3  Sneed.  (Tenn.)  66;  Warner 
to  Implied  contracts,  which  arise  from  v.  Riddiford,  4  C.  B  (N.  S.)  306;  Wood 
the  express  determination  of  any  court,  v.  Lane,  6  Carr.  &  P.  6^5.  Accordingly 
or  the  positive  direction  of  any  statute,  a  sheriff  may  subject  himself  to  liability' 
it  is  said:  "It  is  a  part  of  the  original  for  an  escape,  simply  by  allowing  Ihe 
contract  entered  into  by  all  mankind  debtor  to  control  his  own  movements, 
who  partake  the  benefits  of  society  to  upon  a  promise  to  find  bail.  See 
subinit  In  all  points  to  the  municipal  con-  Browning's  Exrs.  v.  RlHenhouse,  40  N. 
stitutions  and  local  ordinances  of  that  J.  L.  (11  Vr.)  230;  Slicltle  r'.  Reed,  23 
Stateofwhich  each  individual  is  araem-  Hun  (N.  Y.)  417. 

ber.  Whatever,  therefore.  Ihe  laws  order        a.  The  N.  Y.  Code  of  Civ,  Proc,,  65 

anyonetopay, that  becomes  inslanliy  a  3335,3356,  3337.  declares  "  actions  are 

debt,  which  he   hath   beforehand  con-  of  two  Itinds  :    (1)   civil;  (2)  crimin.il. 

tracted  to  discharge."     3  Bl.  Com.  158.  A  criminal  action  is  prosecviled  by  the 

3.   ImitrltoiunMlt  is  "the  restraint  of  people  of  the  Stale,  as  a  party,  gainst 

a  man's  liberty."     1  Bouv.   Law   Diet,  a  person  charaed  with  a  public  offence, 

ijth  ed.,  777.    To  constitute  imprison-  for   the   punishment    thereof.       Every 

mentit  is  not  necessary  that  there  should  other  action  is  a  civil  action." 
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IMPRISONMENT  FOR  DEBT.  p«*iii«ofc 

Tight  to  imprison  debtors  upon  execution.  These  provisions  in 
some  instances  amount  to  a  general  declaration  that  no  person 
shall  be  imprisoned  for  debt.*  But  in  many  cases  an  exception 
is  made  of  "cases  of  fraud;"*  and  in  some  of  the  States  the  ex- 
emption from  imprisonment  is  confined  to  debts  arising  ex  con- 
tractu, in  which  event  "cases  of  fraud"  are  also  usually  excepted 
from  the  operation  of  the  prohibition.'  In  some  instances  the 
exemption  conferred  takes  effect  only  after  the  debtor  has  de- 
livered up  his  property  for  the  benefit  of  his  creditors,  except 
there  be  a  presumption  of  fraud.*  In  all  cases  where  the  con- 
stitution declares  that,  except  in  certain  specified  instances,  no 
person  shall  be  imprisoned  for  debt,  it  would  seem  that  there  can 
be  no  imprisonment,  even  in  the  excepted  cases,  if  no  statute  have 
been  enacted  providing  therefor.* 

2.  Cases  of  Fraud. — Where  the  constitutional  prohibition  is 
couched  in  such  terms  as  to  preclude  imprisonment  in  an  action 
upon  contract,  the  mere  fact  that  the  debtor  is  a  non-resident 


1.  "  No  person   shall  be   imprisoned  contract,  express  or  implied,  except  in 

for  debt."     Ala.  Const,  art.   i,   4   "1  cases  of  fraud  or  breach  of  trust,  or  of 

Tex.  Const.,  art.  i.,^  15.  moneys  collected  by  public  officers,  or 

"  There  shall  be  no  imprisonment  for  in     any     professional     emploj'menl." 

debt."     Ga.  Const,,  art.  i,  4  31.  Mich,  itonst.,  art.  6,  J  33, 

"  Imprisonment  lor  debt  cannot  exist  "  No  person  shall  be  imprisoned   for 

in  this  State,  except  for  fines  or  penalties  debt  in  any  action  or  on  any  judgment 

imposed   for  violation   of   law."      Mo.  founded  upon  contract,  unless  in  cases 

Const^  art.  i,  ^9.  of  fraud."     N.J.  Const.,  art.  i,  J  17. 

"  The  legislature  shall   pass   no   law  "  No  person  shall  be  Imprisoned   for 

authorizing   imprisonment  for  debt  in  debt   arising  out  of.  or  founded   on  a 

civil  cases.      Tenn.  Const.,  art.  I,  ^  :8.  contract,   enpress   or    iinplied,"      Wis. 

S.  "  No  person  shall   be   imprisoned  Const.,  art.  i,  4  16. 

for  debt,  except  in  casesof  fraud."   Fla.  4.  "The   person  of  a  debtor,  where 

Const.,   Declaration   of    Rights,  %   15;  there  is   not  a   strong  presumption  of 

Ind.  Const.,  art.   1,  Ij  22;  Kan.  Const.,  fraud,  shall  not  be  continued  in  prison 

Bill  of  Rights.  ^16;  Nev.  Const.,   art.  alter  delivering  up   his   esUte   for   the 

I,  4  14;  N.  C.  Const.,  art.  2,  %  16.  benefit  of  his  creditors  in  such  manner 

"  No  person  shall  be  imprisoned  for  as  shall   be   prescribed  by   law."     Ky. 

debt  in   any  civil  action,  on   mesne  or  Const.,  art.  i,  4  19;  Pa.  Const.,  art.  9, 

final  process,  unless  in  cases  of  fraud."  ^  16;  R,  I,  Const.,  art,  i,  f  11. 

Cal.  Const.,  art,  1,   %   15;  Neb.  Const.,  "  The  person  of  a  debtor,  when  there 

art.  I.  4  20;  Ohio  Const.,  art.  1,  ^  15.  is    not   strong    presumption   of   fraud, 

"  No  person  shall  be  imprisoned  for  Ehall   not  be  detained   in   prison   ai^er 

debt,  on  mesne  or  final  process,  unless  delivering  up  his  estate   for  the   benefit 

in  cases  of  fraud."     Iowa  Const.,  art.  of   his    creditors   in   sucli    manner  as 

I,  4  '9-  shall    be    prescribed    by    law."      Miss. 

"  No  person  shall  be  imprisoned  for  Const.,  art.  i,  4  iS. 
debt  in  this  State,  but  this  shall  not  pre-  6.  "This  constitutional  provision 
vent  the  legislature  from  providing  for  clearly  contemplates  legislation  before 
imprisonment  or  holding  to  bail  per-  any  arrest  could  be  made  in  civil  ac- 
sons  charged  with  fraud  m  contracting  tions,  though  fraud  may  have  inter- 
said  debt.       Minn.  Const.,  art.  i,  \  13.  vencd.      Courts,  therefore,  whether  of 

"  There  shall  be  no  imprisonment  for  general  or  limited  jurisdiction,  had  now 

debt,  except   in   cases  of  fraud   or  ab-  no  common  law  power  to  authorize  ar- 

■conding  debtors."     Oreg,  Const.,  art.  rests  in  such  cases,  and   the  power,  if  it 

I,  %  19-  exists  at  all,  must  have  been  conferred 

I.  "  No  person  shall   be  imprisoned  by  express  legislation."     Spice  v.  Stein- 

for  debt  arising  out  of,  or  founded  on  a  ruck,  14  Ohio  St.  213,  218. 
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constitutes  no  ground  for  his  arrest  and  imprisonment.^  If  fraud 
is  excepted  from  the  operation  of  the  exemption,  such  fraud  in- 
cludes not  only  fraud  in  contracting  the  debt,  but  also  fraud  in 
avoiding  its  payment*  An  assault  and  battery  is  not  a  case  of 
fraud,  within  the  meaning  of  the  terni  as  implied  in  the  constitu- 
tion;"  nor  is  the  simple  failure  of  an  agent  to  account  for  moneys 
received  by  him,*  Fraudulent  representations  are,  however, 
sufficient  to  warrant  the  imprisonment  of  a  debtor,*  and  it  has 
even  been  held  that  the  sale  of  goods  in  violation  of  the  revenue 
laws  constitutes  such  fraud  as  will  admit  of  the  incarceration  of  the 
offending  parties*  An  exception  of  "absconding  debtors"  can 
only  apply  where  the  debtor  is  leaving  secretly  to  avoid  payment 
of  his  debts.'  A  breach  of  promise  of  marriage  is  simply  a 
breach  of  a  contract,  and  does  not  justify  the  arrest  of  the  de- 

1.  Chappee I'.ThomaB,  J  Mich. 53,56.  debt,    and  -  refuse    to    do  so,  he    is    a 

Liability  to  pay  money  growing  out  dishonest  and  fraudulent  man.     He  ie  a 

of    any    contract,    expresEi    or    implied,  man  thai  the  conetitutlon  says  may  be, 

constituteE  a  debt,  within   the  meaning  and  that  common  sense  and  common 

of  this  provision.     Parker   v.   Follens-  honesty  say   oug^t   to   be,   Imprisoned 

bee,  45  III-  473-  until  he  disgorge  his  money  and  deliver 

1.  Baker  v.  State,  i09lnd.  47;  Brom-  up  his  property  to  his  confiding  credit- 
ley   V.   People,  7  Mich.  472,  ^7.     Ex  or." 
farie  Bergman,  18  Nev.  331 .  3.  Ex  parte  Prader,  6  Cal.  339. 

Renukl  b>  Apply  Honay  In  P»rinent.  4.  People   v.   McAllister,   19     Mich. 

—The  constitution  of  New  Jersey,  art.  215;      In  re  Holdforlh,  1  Cal.  438.      An 

T,  ^  [7,  provides  that  "No  person  shall  affidavit  which  is  t>ased  simply  upon  the 

be  imprisoned  for  debt  in  any  action  or  failure  of  an  agent  lo  account  is  insuf- 

on  any  judgment  founded  upon  contract,  ficient,  even  though  it  aver  a  fraudulent 

unless  In  cases  of  fraud."     Under  this  conversion,  if  It   contain  nothing  from 

provision,    imprisonment    for    debt    Is  which  the  court  can  infer  more  than  a. 

restricted   to   cases   of  fraud.     Hill   v.  mere  violation  of  an  agent's  duty.     Ex 

Hunt,  30  N.J.   (Spen.)  L.  476.     But  a  ^r/,^  Stephenson,  3;  Mich.  60. 

refusal   to  apply  money,  of  which  the  S,  FrkndnlenUy  ProctirliiK  AdTaneea. 

defendant  has  tlie  possession  or  control,  — Fraudulcnlly  inducing  the  owner  of  a 

to   the   pavment   of  the  judgment  is  a  building  to  advance  a  sum  of  money  for 

fraud,  within  the  meaning  of  the  consti-  the  purchase  of  materials  for  its  con- 

tution.     Ex   /ar/e    Clark,    20    N.     J.  struction   is  such  fraud  as  brings   the 

(Spen.)  L.  648.     In  this  case  the  court  contractor  within  the  meaning  of  the 

say;      "Whatever      is      dishonest       is  proviso  in  the  constitution.     Farter  i'. 

fraudulent    ih    f«ro    contcientix,  ani  Follensbee,  45  III.473. 

is  so  treated  in     a    court    of    equity.  6.  InMnBemeiit  oT  Bereiui*  lAwa. — 

Fraud  and  dishonesty  are  synonymous  The  sale  of  goods  without  payment  of 

terms.      The    true    spirit   of  the    con-  duty    in  violation  of  the  revenue  laws 

stitution    is    this — and     it    speaks    the  is  a  case  of   fraud    upon    the    United 

enlightened  and  benevolent     language  States,  and  comes  within  the   puri'iew 

of  the    ^e    in    which   we  live:     The  of  the  exception.     U.   S.   v.    Walsh,   t 

honest     debtor,     who     is     poor     and  Abb.  C.  C.  66, 

has  nothing  to  pay  with,  shall  not  be  T.  AbKOntUng     Dabtor— The      term 

imprisoned  at  the  mercy  of  his  creditor,  "absconding  debtor"   in   the   constitu- 

But   if  the   debtor,  instead   of  putting  tional   provision   involves   the   idea  of 

himself  upon  his  honest  poverty,  seek  secrecy,  and  a  removal  from  the  State 

to  elude  the  jurisdiction  and  process  of  that    authorizes    an      arrest    must    be 

the  courts;  If  he  conceal,  or  assign,  or  something  more  than  a  mere  leaving  of 

remove   his   property    to    keep    it   out  the  State  in  an  open  and  public  man- 

of     the      reach      of     liis      creditors;  ner,  or  in  the  ordinary  course  of  busi* 

or  if  he  have  the  means  In  his  pocket,  ness.     Norman  v.  Zieber,  3  Or^.   197, 

or   under  his    control,   of   paying    his  Joj. 
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(endant.'  If,  however,  the  claim  arising  therefrom  is  coupled  to 
a  claim  for  damages  for  seduction,  the  element  of  fraud  is 
introduced* 

3,  Actions  Founded  in  Tort. — Even  in  those  cases  where  it  is 
declared  in  general  terms  that  "  there  shall  be  no  imprisonment 
for  debt,"  the  courts  have,  as  a  general  rule,  held  that  the  word 
"debt"  must  be  confined  to  obligations  arising  cj:  contractu;  that 
it  has  no  application  t<y  claims  for  damages  which  arise  ex  delicto ; 
and  that,  therefore,  orders  of  arrest  or  executions  against  the 
person  may  competently  issue  where  the  claim  is  founded  upon 
a  tort;'  and  it  has  been  judicially  declared  that  the  mere  fact 
that  the  claim  has  been  reduced  to  judgment  has  not  the  effect 
of  altering  its  character,  so  as  to  make  an  execution  issued  thereon 
a  warrant  for  imprisonment  for  a  debt,  and  to  bring  it  within  the 
statutory  prohibition.'*     It  has  accordingly  been   held  that,  not- 

l.  TvBon'g  Caee,  32  Mich.  163;  Moore  Green,  73  N.  Car.  39+,  an  order  of  ar- 

e,  Mullen,  77  N.  Car.  317;  Perry  f.  Orr,  rest  was  issued  in   an   aclion  for   libtl, 

35  N.  J.  (6  Vr.)  L.  195.  and  it  was  held  that  such  order  was  not 

In  Moor«  v.  Mullen,  77  N.Car.  317,  it  issued  in  violation  oJ"  tlie   constitution, 

■ai,  however,  iteiU  that   an   action  for  The    court    say:     "The    argument    ii 

breachof  promise  tomarr^  was   simply  this:    The   moment    a  judgment  ehall 

an  action  for  breach   of  contract,  and  be  obtained,  the  claim   for  damages  U 

thai   a  statute    authorizing    arrest    in  converted  into  a  debt;  the  person  of  the 

6uch  actions  was  unconstilutional.  defendaiit   is   thereupon   liberated   and 

1.  Sheahan's  Case,  3j  Mich.  145.     A  his  ball  discharged.     For  what  purpo«e 

breach  of  apromiseofmarriageisnotof  then   require   bail,   who   are   tobedis- 

itulfa  fraud  which  wilt   juetifj'  the  ar-  charged  at  the  first  moment  when  their 

rest  of  the   defendant,  but   he  may  be  liability  can  be  of  any  value?     It  is  an 

arrested  where,  under  such  promise,  he  oppression  to  the  defendant,  and  of  no 

has  seduced  the  plaiiitiff.  and   seeks   to  possible  benelit  to  the  plaintiff.     Dellin- 


svoid  pcrfonnance  by  secretly  leaving  ger  u,  Tweed,  66  N.  Car.  106,  is  cited 
the  jurisdiction.  Perry  v.  Orr,  35  N.  J.  as  the  authority  for  the  proposition  that 
(6  Vr.)  L.   IC15.     It  ought,  however,  to     the  claim  for  damages  is  converted  into 


be  nodced   that   the  courts   have,  as  a  a  Qebt,  within  the  meaning  of  the  ci 

general     rule,     sustained      executions  stitution  by  the  recovery  of  judgraenL 

loundcd  upon  claims  for  seduction,  not  Undoubtedly, forsomcpurposesitis.  An 

upon  the  ground  of  fraud,  but  upon  the  action  of  debt  may  be  maintained  on  it, 

ground  that   such   claims  were  founded  and  afi.fa.  may  Issue  on  it.  Buttocon- 

in  tort,  and  thereforedidnotcome  with-  strue  the  above  cited  clause  of  the   hill 

in  the   meaning    of   the  term  "debt."  of  rights,  as   forbidding   imprisonment 

Kinney  v.  Laughenour,  97  N.  Car.  325;  for  any  cause  of  action  which,  by  judg- 

Hoover  v.  Palmer,  80  N.  Car.  313.  See,  ment    would    become    a    debt,   would 

iUo,  Steinberg  v.  Lasker,  30  llow.  (N.  make  its  prohibition  extend  to  all  cases, 

Y.)  Pr.  432;  Taylor  t'.  North,   3  N.  Y.  as  every  action  becomes  a  debt  in  one 

Code  Rep.  9.  sense  when  a  judgment  is  recovered  on 

•.  £«^r/«  Hardy, 68  Ala.  303;  Peo-  it.     Chitty,    in     his  standard  work   on 

pie  :>.  Greer,  43  111.  213;    McKindley  v.  pleading,   divides  all  actions  into   two 

Rising,  ^  III.   337;  People   v.   Cotton,  great  classes:  those  which  arise  e;i  cas- 

14  111.  414;  Exfarte  Bergman,  18  Nev.  tractu,  and  those  which  arise  endelUto. 

3Ji;  Kinney  v.  Lau^enour,  97  N.Car.  No  doubt  the  framers  of  the   constitu- 

315;  Long  V.  McLean,   38   N.   Car.  3;  tion  had   this   familiar   classification  in 

Hoover    i'.   Palmer.  80   N.   Car.   313;  mind,  and  in  forbidding   imprisonment 

Moore    v.    Mullen,    77    N.  Car.    327;  for  debt,   they  referrea   rather  to   the 

Moore  v.  Green,  73   N.  Car.  394;     U.  cause  of  action  as  being   m   contractu. 

5. 1'.  Walsh,    I  Abb.  C.  C.  66;  Hanson  than  to  the  form  it  would  assume  upon 

c.  Fowie,  I  Sawy.   C.   C.  497,  (05.  ajudgment.     If  they  had  meant  to  for- 

1.  BAct  oT  Ji)dfm«&t. — In  Moore  v.  bid  imprisonment  in  every  civil  action, 
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withstanding  the  constitutional  prohibition,  orders  of  arrest  or 
execution  against  the  person  might  issue  upon  claims  for  assault 
and  battery,^  for  the  wrongful  conversion  of  personal  property,* 
and   for  seduction.*     In   States  where  the  exemption    from  im- 

Erisonment  is  confined  to  debts  arising  out  of  contract,  it  has 
een  held  that  execution  may  be  issued  upon  judgments  for 
damages  and  costs  in  replevin,*  and  in  ejectment ;  *  and  for  the 
wrongful  conversion  of  property,  even  though  may  have  been 
entrusted  to  the  defendant  under  contract.* 

It  ought,  however,  to  be  noticed  that  in  some  instances  where 
the  immunity  from  arrest  is  declared  to  be  from  imprisonment 
from  debt  generally,  it  has  been  held,  without  apparently  taking 
into  consideration  any  distinction  that  may  exist  between  debts 
arising  ex  contractu  and  debts  arising  ex  delicto,  that  there  can 
be  no  commitment  in  an  action  founded  upon  tort,  where  there 
is  no  element  of  fraud,' 

they  would  have  said   so.     But   by  for-     plaintiff  in  that  cage  had  accepted  a 


Tir 


r  debt.     In   forblddine    im-  granted  it,  saying: 

prlfionment  for  debt,  ae   popularly  un-  this  verdict  authorized  a  judgment  fol- 

derstood,  viz.;    for  a   cause   of  action  lowing  Its  terme  for  that  sum  of  money 

arising  rx  contractu,  they  responded  to  and  when  entered  the  verdict  became  a 

the  general  publicsentiment,butl  know  judgment  for  money  or    the     highest 

of  no  writer  on  the  reform  of  law  who  form  of  debt  known  to  the  law." 

has  recommended  the  abolition  of  pun-  1.     Hanson  v.  Fowle,    i  Sawy.  C.  C. 

ishment    for    trespasBerB    and    wrong-  497. 

doers.     Such  a  provision  might  be   hu-  3.  Long  v.  McLean,  38  N,  Car.  3. 

mane  to  the  injuring,  but   it  would   not  S,  Kinney  v.  Laughenour,  97  N.  Car. 

be  so  to  the  injured   parties.     It  would  315;  Hoover  v.  Palmer,  80  N.  Car.  313. 

withdraw  from  the  State   its   power   to  4,  Fuller  w.  Bowker,  11  Mich.  104. 

impose  a  wholesome  check  on  violence  0,   Howland    v.   Needham,    10   Wis. 

and  wrong,  and  would  tend   to   license  495. 

'disorders  and  lawbreaklngs  incompati-         6,   Troii«A)l  OoiiTerilon. In  Cot- 

blewith  the  peace  and  welfare  of  socie-  tonr'.Sharpstein,!^  WlG.i26,itwasieA/ 
ty.  Dellinger  v.  Tweed  has  no  appli-  that  an  attorney  who  had  bid  in  prop- 
cation  to  the  present  case.  It  Is  con-  erty  at  a  sale  upon  enecution,  had  taken 
Uned  to  a  construction  of  the  article  of  the  certificate  of  sale  in  his  own  name 
the  constitution  respecting  homesteads."  and  had  afterwards  wrongfully  sold 
The  distinction  of  the  North  Carolina  the  same  and  converted  the  proceeds  to 
court  in  this  case  seems,  however,  to  be  his  own  use,  was  guilty  of  a  tort  for  which 
it  variance,  not  only  with   the   law   as  he  might  be  imprisoned,  notwithstand- 


lald  down  by  Blackstone,  3   Com.   15S,  ing  the  contract  of  employment  by  his 

but  also  wltii  the  opinions   rendered   in  client.     In   the   case   of  In  re  Mowry, 

Sa/arfePrader,  6Cal.  239,and  South-  12  Wis,  51,  execution  against   the  per- 

em   Express  Co.  v.  Lynch,  65  Ga.  340,  son  upon   a  judgment  for  damages  for 

In  Ss  parte  Prader,  sufra,  the  court  the  wrongful  and  fraudulent  conversion 

held  thai  an  execution  upon  a  judgment  of  school   land  certificates,  deposited  as 

for  damages  for  assault  and  battery  was  security  for  a  loan,  was  sustained,  such 

illegally  issued,  and   said:   "The  judg-  judgment   being  founded  upon  the  tort, 

ment  i*  a  debt  as  much   as  though   re-  and  not  upon   the  contract  between  the 

covered  in  an  action  of  aasumfsit"     In  parties. 

Southern  Express  Co.  II.  Lynch,  supra,  7.   Ex  farle     Prader,    6    Cal.    139; 

itwas Ae/i/thatthedetentionofadefend-  Southern  Express  Co.  r.  Lynch,  65  Ga. 

ant  in  bail-trover  became  illegal  when-  240, 

ever   the  plalntilT  elected   to   accept  a  AaaaiUt  and  Battery. — In   Bk  fart* 

judgment   for   money   damages.      The  Prader,  G   Cal.  219,  it  was   held  that  a 
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4.  Disobedience  to  Orders  of  Court. — If  an  order  of  court  directs 
the  defendant  to  deliver  to  the  plaintiff  or  to  any  other  person, 
such  as  a  receiver,  certain  property  or  money  which  is  actually  in 
his  possession,  he  is  not  entitled,  under  the  constitutional  pro- 
vision, to  any  immunity  from  arrest  for  failure  to  comply  there- 
with.*    But  where  no  element  of  contempt  enters  into  the  fail- 

iUtute  which  provided  that  "tKe  defend-  be  handed  over  for  the  purpose  of  be- 

lay  be  arrested  when  the  action  is  ing  applied  to  the  paj'ment  of  the  judg- 

illfjl    injury    to  person  or  charac-  ment  is  in  no  waj  important.     Thecora- 

cor,"  was  in  violation  of  this  provision,  mitnient   is,  nevertheless,  in   no  proper 

and    that    a    person  could  not   be   im-  sense  imprisonment  for  debt." 

priMined  on  a  judgment  obtained  against  A  contrary  view  has,  however,  been 

him  In  an  action  for  assault  and  battery,  adopted   by  the   Alabama   court.     The 

The  court  says:     "An  assault  and  bat-  Alabama   Code   provides   for  the   ex- 

tery  is  not  a  case  of  fraud,  in  the  sense  amination  of  judgment  debtors  in  pro- 

Ihat  that  term  is  employed  by  the  con-  ceedings   supplementary  to   execution, 

ilitutioa;  neither  can  it  be  made  bo  by  and    confers   upon    the'    court    power, 

the  legislature;  and  the  judgment  la  a  when   it   appears   that    defendant    has 

debt  as  much   as   though   recovered  in  money,  property,  or  other   effects,    to 

In  action  of  assmmfsil.  order  him  to  pay  or  deliver  the  same  to 

I.  Harris   v.    Bridges,    57  Ga.    407.  the  register  of  the  court   for   Ihe  pay- 

Ei  farle  Cract,  li  Iowa  208;   State  v.  ment   of  the   execution;  and  declat^ 

Becht,  13  Minn.  411;  Roberts  ^'.  Sloner,  that  "If  any  such  defendant  shall   fall 

iSMo.  481.      But  see  £* /ur/e  Hardy,  to  comply  with  the   terms  of  such   de- 

68  Ala.  303.  cree,  he  shall   be  guilty  of  a  contempt, 

0(d«r  to   Pkj    Orar  Koiwir. — In   Ex  and   the    court      .     .     .     shall      .     .     . 

/arte  Grace,  11  Iowa  108,  it  was  ieid  have  the  power  to  imprison  the  defend- 
that,  notwithstanding  the  provisions  of    ant  in   the  county   jail   until  he  shall 

the  Iowa   constitution,  a  statute  which  obey   the   decree.        It  has   been   ield 

provides    for   the  examination   of  the  that  the  provision  authorizing  the  Im' 

debtor  in  proceedings  supplementary  to  prisonnient  for  contempt  Is  a   violation 

execution    and  for   his    imprisonment  of    the    constitutional   inhibition,   and 

for  refusal  to  obey  any   order   therein,  that  an  order  committing  the  defendant 

was  not  unconxtitutlonal.     In  that  case  for   failure   to   deliver  certain    United 

the  debtor  was  Imprisoned  for  disobedi-  Stales  bonds  as  directed  by  the  court, 

ence  of  an  order  which  required  him  to  was  Illegal.     Ex  fiirfe  Hardy,  68  Ala. 

pay  over   money   found   to   be   in   his  303.    The  court  say  :  "An  order  com - 

pocket  mitting  a  defendant   for  contempt  for 

la-oaipllftiiDe  wltli    Order   to   IM-  such   refusal   is  an   imprisonment    for 

Unr  Proparty. — In  State  v.  Becht.  33  debt,  and  as  such  is  prohibited  by  said 

Minn.411,  (he  defendant  had  been   ira-  section    of  the    Declaration  of  Rights, 

prisanedfor  contempt  in  failing  to  com-  Whether  the   provisions  of  thin  law,  in 

Ky  with  an  order  requiring  him  to  de-  Its  present  shape  are  so  separable  as  to 
'er  certain  property  lo  a  receiver,  and  authorize  such  imprisonment  where  the 
it  was  iWif  that  such  imprisonmentwas  complainant's  judgment  is  founded  on 
not  a  violation  of  the  constitutional  in-  tort,  while  at  the  same  time  it  is  void 
hibition.  The  court  say  :  "  In  the  case  as  applicable  to  those  founded  on  con* 
It  barthe  imprisonment  is  for  contempt  tract,  Is  a  question  not  now  before  us. 
in  refusing  to  obey  an  order  of  tlie  and  which  we  are  not  called  on  to  de- 
court.    It  Is  tnie  that  the  order   relates  cide." 

to  the  debt  evidenced  by  the  judgment  Jadfnwiit  In  BAllTrorar. — A  Georgia 
against  tlie  relator,  but  this  in  no  way  statute  provides  for  the  Imprisonment 
vlen  the  fact  that  the  imprisonment  U  of  the  defendant  In  proceedings  to  re- 
fur  the  contempt  and  not  for  the  debt,  cover  the  possession  of  personal  prop- 
And  the  contempt  does  not  consist  In  erty,  until  he  shall  find  bail  for  its 
die  relator's  neglect  or  refusal  to  pay  production,  and  It  has  been  Ae/d  that 
the  debt  but  in  his  disobedience  of  the  this  provision  is  not  unconstitutionnl, 
wder  directing  him  to  hand  over  cer-  and  that  the  defendant  may  be  corn- 
tain  property  to  the  receiver.  The  mitted  for  failure  to  comply  with  an 
fact  that  the  property  in  question   is  to  order  to  produce  the  property  or  find 
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ure  or  refusal  of  the  defendant,  and  the  order  simply  directs  the 

payment  of  a  sum  of  money,  a  commitment  is  a  violation  of  the 
constitutional  inhibition.' 

bail.  Harris  v.  Bridges,  57  Ga.  407.  render  of  the  package  in  twenty  daj'i, 
Ttie  court  sajr:  "If  one  man  obtainE  lie  undoubtedij  got,  but  at  the  end  of 
the  poBBession  of  the  personal  property  twenty  days  what  remained  to  the 
of  another  \iy  fraud  or  vioiente,  or  plaintifl?  Unqoestionably  nothing  Imt 
having  poseeEeion  of  it,  and  there  ie  a  verdict  for  $25,000,  or  a  debt  for  that 
reason  to  apprehend  that  It  will  be  sum  in  the  form  of  a  judgment  for 
eloigned  or  moved  away,  or  will  not  be  damages  to  that  amount.  Now,  if  the 
forthcoming  to  answer  the  judgment  verdict  had  been  for  the  package  alone, 
that  may  be  made  in  the  case,  there  we  are  [clear  that  under  the  principle 
would  seem  to  be  no  good  reason  why  ruled  iii  the  case  of  Harris  v.  Bridges, 
lie  should  not  be  proceeded  against,  and  57  Ga.  407,  the  verdict  being  for  prop- 
be  required  to  comply  with  the  terms  erty  alone,  would  not  be  a  debt  of  any 
of  the  statute  made  and  provided  lor  sort  so  as  to  come  within  the  consti- 
such  cases;  and  If  the  defendant  should  tutional  prohibition  of  imprisonment 
be  imprisoned  in  accordance  to  the  terms  for  debt,  and  under  the  judgment  pro- 
of the  statute  he  cannot  be  said  to  have  nounced  in  that  case  by  this  court,  this 
been  Imprisoned  for  debt,  ...  In  defendant  would  not  have  been  entitled 
the  case  now  before  us,  the  defendant  to  his  discharge.  For  it  would  be 
failed  to  enter  into  a  recognizance,  with  absurd  to  hold  a  man  by  mesne  process 
security  for  the  forthcoming  of  the  in  jail  for  the  purpose  of  recovering 
properly,  as  required  by  the  statute,  from  him  another's  property,  and  then 
and  the  property  sued  ior  was  not  to  turn  him  out  the  moment  final  judg' 
be  found,  so  that  it  could  be  ccized  by  ment  for  that  property  had  i>een  ob- 
the  sheriff  and  deKvered  over  to  the  tained.  To  hold  such  a  principle  would 
plaintiff;  and  the  sheriff,  in  obedience  be  to  plant  and  grow  the  tree  that  its 
to  the  express  mandate  of  the  statute,  'fruits  might  turn  to  ashes  on  the  lips.' 
committed  the  defendant  to  jail,  where  But  this  verdict  is  not  for  the  property, 
the  statute  declares  that  he  shali  be  It  was  not  for  the  property— the  pact- 
in  safe  and  close  custody  until  the  per-  age — after  twenty  days.  The  defend- 
Konal  property  sued  for  shall  be  pro-  ant  could  not  pay  the  verdict  alter 
duced,  or  until  he  shall  enter  into  bond,  tenwty  days  with  the  package.  The 
with  good  security,  for  the  eventual  judgment  become  a  debt  of  record — a 
condemnation  money."  But  if  in  bail-  lien  binding  on  all  his  property  ror425,- 
trover  under  the  statute,  the  plaintiff  000,  and  all  he  owned  could  be  seized 
fleets  to  take  an  alternative  verdict  for  and  sold  to  pay  it,  .  .  .  It  seems  clear, 
a  sum  of  money,  to  be  discharged  on  then,  that  tliis  verdict  authorized  a 
delivery  of  the  property  within  a  spcci-  judgment,  following  its  terms  for  that 
fied  lime,  and  the  defendant  falls  to  sum  of  money,  and  when  entered,  the 
deliver  within  such  time,  the  verdict  verdict  became  a  judgment  for  money, 
becomes  absolute  for  money,  and  the  on  the  liighesi  form  of  debt  known  to 
defendant  can  no  longer  be  detained  in  the  law.  .  .  .  And  defendant's  right 
custody."  In  Southern  Express  Co.  i'.  to  be  relieved  from  prison  became  pcr- 
Lynch,  65  Ga.  340,  the  plaintiff  sued  feet  twenty  davs  artcr  the  return  of 
one  of  Its  messengerB  to  recover  a  the  verdict,  wlietlier  judgment  was 
package  of  money.  At  the  trial  the  entered  up  thereon  immediately  or  not. 
plaintiff  elected  to  take  an  alternative  because  the  verdict  only  gave  him 
verdict  for  125,000,  to  be  discharged  on  twenty  days  to  pay  it  with  the  pack- 
thc  delivery  of  the  package  within  age;  a^er  that  time  he  could  only  pay 
twenty  days  from  the  date  of  the  ver-  it  with  money — lawful  money — just  as 
diet.  It  -Kaihcld  thaton  the  expiration  any  other  debt  he  owed;  and  whenever 
of  the  twenty  days  the  verdict  l>ecame  entered  the  judgment  could  not  add  to  or 
absolute,  and  the  defendant  could  be  change  the  ve^ict  in  any  respect." 
no  longer  detained.  The  court  say:  I.  Board  of  Education  v.  Scoville, 
■■The  plaintiff  elected  the  alternative  \x  Kan.  17;  Coughlin  v.  Ehlert,  39 
verdict,  and  got  il;  what  did  the  plaint-  Mo.  285;  Roberts  v.  Stoner,  18  Mo. 
iff  get?     A  property  verdict.  If  the  de-  481. 

fendant  saw  fit  to  dtecharge  it  \>y  a  sur-  Altmoar, — Failure  to  pav   alimony  as 
218 
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5.  Bastardy  Proceedings. — Although  bastardy  proceedings  are 
in  some  respects  in  the  nature  of  civil  actions,  they  are  also  in 
the  nature  of  police  regulations;  and,  upon  the  failure  of  the 
defendant  to  comply  with  an  order  of  the  court  therein  requiring 
the  payment  of  a  sum  for  the  maintenance  of  the  child,  he  may 
be  committed  to  prison  without  violating  any  constitutional 
provision.' 

6.  Costs  in  Criminal  Proceedings. — The  costs  imposed  upon  a 
defendant  who  has  been  found  guilty  in  criminal  proceedings,  do 
not  constitute  a  "debt,"  within  the  meaning  of  the  term  as  used 
in  the  different  constitutional  provisions,  and  he  can  claim  no 
immunity  thereunder  from  imprisonment  for  non-payment.* 

directed  by  order  of  court  is  no  around  suits   in   the   uiual   form.     In  this  way 

forimpriBonment.  Wightmani'.  Wight-  she  U  saved  much   trouble   and   incon- 

man,   45   111.  167;  Steller   ti.  Stelier,  25  vcnience.     Immediate  means  can  he  ol>- 

Mich.  159.  tained  for  the  support  of  the  child,  imd 

1.  Non-OonipUajiae  with  OrdM  of  the  door  of  escape  to  aomc  extent 
Oonrt. — In  Ex  parte  Cottrell,  13  Neb.  closed  upon  the  defendant,  whereby  he 
193,  the  court  keld  that  a  committal  to  is  prevented  from  avoiding  those  le^al 
prison  for  failure  to  comply  with  a  and  moral  obligations  which  men  under 
judgment  in  bastardy  proceedings  re-  such  circumstances  are  very  reluctant 
quiring  the  payment  of  alimony  and  to  observe.  For  the  purpose  of  atTord- 
costB,  and  the  execution  of  a  bond  to  ing  a  prompt  remedy  this  (statute  was 
the  county,  with  approved  security  for  passed.  But  while  the  statute  gives  Ihe- 
the  performance  of  the  judgment,  was  right  to  a  speedy  action, and  the  woman 
not  imprisonment  "for  debt  in  a  civii  is  permitted  to  bring  to  her  assistance 
action,  witliin  the  meaning  of  the  con'  the  forms  of  criminal  law,  still  the  suit 
ititution.  The  court  say:  "The  pro-  thus  allowed  to  be  Instituted  is  u  civil 
ceeding,  which  is  in  the  nature  ofa  civil  suit,  to  enure  to  the  benefit  of  herRelf 
action,  is  properly  a  police  regulation  and  child.  The  mother  may  diemiiss 
requiring  the  putative  father  to  furnish  the  proaecutlon,  settle  the  matter  and 
maintenance  for  the  support  of  his  release  the  defendant  if  she  chooses,  or 
child,  and  to  indemnify  the  public  if  judgment  is  obtained,  receipt  it  in 
against  liability  for  its  support.  The  full,  and  the  State  cannot  Interfere  or 
sum  chai^d  against  the  petitioner  is  prevent  it.  The  object  and  purposes  of 
not  a  debt  in  the  sense  in  which  that  the  complaint  are  to  obtain  from  the 
word  Is  used  in  the  constitution.  The  putative  father  an  amount  sufBcIent  to 
statute  is  not  in  conflict  with  the  con-  maintain  the  child,  and  not  to  punish 
stitution."  See  also  Musser  v.  Stew-  him  criminally  for  the  carnal  inter- 
art,  21  Ohio  St,  353,  course.     ,      .      .      We  think  it  clear  from 

The  contrary  view  lias,  however,  been  the   authorities,   as   well   as    from    the 

adopted  by  the  supreme  court  of  Iowa,  nature   and   object  of  the  action,  that 

In  Holmes  t>.  State,!  G.Greene  (Iowa)  the  suit  brought  in  this  case  was  a  civil 

501,    it    was    held    that  a    proceeding  suit,  and  that  the   defendant  under  the 

against  the  father  for  the  support  of  his  constitution  was  exempt  from  imprison- 

ilTegitimate  child  is  not  In  the  nature  of  ment," 

a  criminal  action,  and  therefore  under  a.  Caldwell  v.  Stale,  55  Ala,  1331 
the  constitutional  provision  the  de-  Morgan  v.  State,  47  Alal  "36;  McCool 
fendant  cannot  be  committed  to  prison,  v.  Stale,  13  Ind.  127. 
The  court  say:  '"The  complaint  and  In  McCool  v.  State,  13  Ind.  :s7.  it 
proceedings  are  of  a  summary  nature  was  keld  that  the  immunity  conferred 
to  secure  to  the  woman  (who  is  in  such  by  the  provision  must  be  conflned  to 
cases  favored  by  the  law)  a  speedy  "debts"  within  the  proper  and  legal 
remedy  for  the  support  of  the  infant  meaning  of  the  term,  and  thai  there- 
child.  She  is  permitted  touse  the  name  fore  the  defendant  in  a  prosecution  for 
of  the  State  to  have  compulsory  pro-  the  illegal  sale  of  liquors  might  l>e  im- 
cess,  and  thus  the  can  obtain  a  judg-  prisont^  for  the  costs,  such  costs  beint; 
ment  without  that  delay  attending  civil  but  an  incident  of  the  line  assessed- 
■1\M 
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m.  BtRtntory  ProTiaioiu. — l.  General  Nature. — Even  in  States 
in  which  there  is  no  constitutional  prohibition,  imprisonment  for 
contract  debts  is  generally  abolished,  except  in  cases  of  fraud.* 
Imprisonment  in  cases  of  fraud  and  tort  Is  generally  allowed,  and 
also  in  cases  where  the  defendant  is  guilty  of  contempt  in  pro- 
ceedings supplementary  to  execution. 

2.  Impairing  Obligation  of  Contracts. — The  right  to  take  the 
person  of  a  debtor  in  execution  does  not  constitute  any  inherent 
part  of  the  obligation  of  the  contract,  but  forms  part  of  the 
remedy,  and  may  be  abrogated  by  the  legislature  at  pleasure,  even 
in  the  case  of  existing  contracts,*  or  although  the  debtor  may 

This  decision  overrules  in  express  Brauh  of  promUe  to  marry  Is  not  a 
terms  the  earlier  case  of  Thompson  v.  fraud,  but  simply  a  breach  of  contract. 
State,  i6  Ind,  516,  where  a  view  exact-  Tvson's  Case,  11  Mich.  2fyi;  Moore  v. 
Iv  opposite  was  adopted.  lifillen,  77  N.  <^r.3i7;  Perry  v.  Orr,  35 
'  In  State  v.  District  Court, 16  Nev.  76,  N.J.  L.  (6  Vr.)  295.  In  Siefke  ».  Tap- 
it  was  said  that  no  person  could  be  iin-  pey,  3  N.  Y.  Code  Rep.  33.  Notwith- 
prisoned  for  the  costE  of  a  criminal  standing  the  fact  that  the  N.  Y.  Code 
prosecution,  and  that  a  judgment  there-  of  Procedure  contained  a  provision 
for  could  only  be  collected  and  enforced  authorizing  arrests  in  actions  for  breach 
in  the  same  manner  as  costs  in  civil  of  promise  of  marriage,  it  was  keld 
<;ases,  i.  e.,  by  execution.  Some  doubt  that  a  female  defendant  in  such  an  ac- 
seems  to  have  been  cast  upon  this  rii'c-  tion  could  not  be  held  to  bail. 
turn  in  Ex  farle  Bergman,  18  Nev.  Gantraot  at  OaxrlBKe. — An  action 
331,  343,  and  its  authority  must  t>e  against  a  common  carrier,  in  which  the 
Jeemed  to  be  greatly  shaken.  summons  was  in  the  form  prescribed  in 

JnAgBMlA  for  Ooati  AgaiiLit  Ftom-  the  case  of  actions  upon  contracts,  and 
eutisc  Vttiusi.— By  the  Kansas  Gene-  in  which  the  complaint  alleged  a 
ral  Statutes,  p.  83i,  J  18,  it  is  provided  contract  for  the  carriage  of  certain 
In  effect  that  when,  upon  a  trial  before  trunks,  and  that  articles  were  taken 
a  justice  of  the  peace  for  misdemeanor,  therefrom  while  in  defendant's  posses- 
it  shall  be  found  that  the  prosecution  sion,  is  an  action  upon  a  contract.  Cat- 
was  maliciously  instituted,  or  without  Iin  t>.  Adirondack  Co.,  11  Abb.  (N.  Y.) 
probable  cause,  the  prosecuting  witness  N.  C.  377, 

shall  be  adjudged  to  pay  the  costs,  and  Partnenhip   Acconntlug. — A    failure 

unless   a   bond  is  given   therefor,  shall  on  the  part  of  a  partner  to  account  for 

be  committed  to    the    county  jail    until  mnney  received  by  him  in  the  course  of 

paid.     It  was  lield  that  the   costs  were  the    partnership    business    is    a   mere 

not  a  debt,  within  (he   meaning   of  the  breach  of  contract,  and  does  not  come 

constitutional  inhibition,  and   that   the  within  a  statute  which  provides   for  ar- 

statutory  provision  was   not   unconsli-  rest  In  an   action   for   money   received 

tutional,      /n   re    Ebenhack,    17    Kan.  "  by  any  factor,  agent,  broker,  or  other 

618.     The   courtsay;  "These  costs  are  person  in  a  fiduciary  capacity,"     Soule 

cast  upon  him  as  a  penalty.     They  do  -v.  Hayward,  i  Col.  345. 

not    constitute   strictly   and   simply    a  OOaU. — Enecution  against  the  person 

debt,   in   the    technical    senee    of   the  cannot  issue  upon  a  judgment  for  costs 

word,  any  more  than  the  fine   imposed  or    master's    fees    incident    to    a   suit 

upon  a   party  convicted  of  assault  and  founded  on  contract,  and  not  involving 

battery  is  a  debt."  a  breach  of  trust.     Pierce's  Appeal,  103 

Bxecntloa    to    KsaoTer     Fine.  —  A  Pa.  St.  27.     If,  however,  the  action  was 

statute  which  authorizes  the  arrest,  on  founded  upon  a  breach   of   duty   by  a 

execution,  of  a  person  against  whom  a  trustee,  execution  might  issue  for  costs. 

fine  has  been  adjudged,  and  his  impris-  Church's  Appeal,  103  Pa.  St.  163. 

-onment   until  such  fine  be   paid,  or  he  S.  Maxey  v.  Loyal, 38  Ga.jai;  Bron- 

be  otherwise   discharged   accordiiw  to  son  i'.  Newberry,   1  Doug.  (Mich.)  38; 

law,  is  not  within  the  const! tutional  in-  Ware  v.  Miller,  9  S.  Car,  13;  Sommers 

hibition.     In  r^  Beall.  :6  Ohio  SI.  195.  r.  Johnson.  4  Vt.   378:   a.   c,    14  Am. 

1.  See  Blanco  v.  Lauradon,  11  Phila.  Dec.  (104;  Penniman's  Case,  103   U.   S. 

< Pa.)  368.  714;  Beers   *.    Haughton,   34    L'.  S.  (9 
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already  be  imprisoned  upon  the  judgment.* 

3.  Fraudulently  Contracting  Debts. — To  authorize  imprison- 
ment for  fraud  in  contracting  a  debt  there  must  be  actual  and 
not  merely  constructive  fraud.*  Hence,  it  is  not  sufficient  merely- 
that  a  purchaser  knew  he  was  insolvent,  and  did  not  disclose  his 
condition.  It  must  also  be  shown  that  he  intended  to  acquire  the 
property  without  paying  for  it.'  But  a  direct  representation 
of  solvency  is  sufficient  to  constitute  such  fraud  as  will  furnish  a 

Pet.)  329;  MaBon  v.  Ilaile,  35  U.  S.  (i3  consists   in  the   obtaining  of  goods  b_v 

Wheat.)  370;  SturgeE  i>.  Crownlnshield,  means  of   false   and   fraudulent   repre- 

17  U-S.  (4  Wheat.)  123.  sentationa  and    concealment  of   inaoi- 

DUtlnoUon  BetTMn   ObllBatlon   uid  vency  "is  of  the  nature  of  a  crime,  and    ' 

Bamedy. — In  Sturges  -o.  Crownlnshield,  cannot  be   presunied,   but   must  be  es> 

17  U.  S.  (4  Wheat.)    123,   Marshall,  tablished."     Henr^   f.   Henrj-,  8  Barb. 

C.J.,said:     "The  digOnction  between  (N.  Y.)  mi;  Ward  p.  Center,  3  Johns, 

the  obligation  of  a   contract   and  the  (N.  Y.)  281;  Jackson  v.  King.  4  Cow. 

remedy  given  by  the  legislature   to  en-  (N.  Y.)  307;  Morris   r.  Talcott,  06   N. 

force  that  obltgalion,  has  been  taken  at  Y.  100,  107.  See,  also,  Claflin  t.  Franlt,, 

the    bar    and    eiists    in  the  nature  of  8  Abb.  (N.  Y.)  Pr.  412. 
things.     Without  impairing  the  obliga-         B.    Morris   v.   Talcott,  96  N.   Y,  100, 

tlon  of  the   contract   the  remedy   may  107,  citing  People's   Bank  v.  Bogart,  81 

certainly  be  modified,  as  the  wisdom  of  N.  Y.  108;  Wright  i'.  Bmwn,  67  N.  Y. 

the   nation   shall  direct.     Confinement  9;    Nichols   f.   Pinner,   18  N.  Y.  395; 

of  the  debtor  may  he  a  punishment  for  s.  c,  Sub.    Mom,    NichoU  t',    Mitchell, 

not  performing  his  contract,  or  may  be  23  N,  Y.  264. 

allowed  a»  a  means  of  inducing  him  to  InMntM  Delhtnd  Infwrad  ITomClr- 
perform  it.  But  the  State  may  refuse  QunutMieei. — Positive  proof  of  an  in- 
to inflict  this  punishment,  or  majr  with-  tentlon  to  defraud  the  seller  is  notneces- 
hold  this  means  and  leave  the  contract  sary.  Thus  in  Morrison  v.  Gamer,  7 
)n  full  force.  Imprisonment  Is  no  part  Abb.  (N.  Y.)  Pr.  431;,  the  defendant 
of  the  contract,  and  simplj"  to  release  who  was  accustomed  frequently  to  pur- 
the  prisoner  does  not  impair  its  obliga-  chaae  from  plaintiffs  for  cash,  bills  of 
tion."  exchange    for   remittance  to  Europe  iiv 

1.  Sommers  v,  JohnsoHj   4   Vt.  278;  his   business,   becoming   insolvent,   in- 

E.  c,    14   Am.    Dec.   604;  Pennlman'g  duced  them  to  sell  him  bills  to    a    large 

Case,  103  U.  S.  714;   Beers  i'.   Haugh-  amount,  on    credit,   concealing  his  in- 

ton,  34  U.  S.   (9   PeL)  339;   Sturges   v.  solvency,   though   mailing   no   directly 

Crownlnshield,    17    U.    S.    (4  Wheat.)  false  representations  as  to  his  condition 

122.  or  the  use  to  which   he  intended  to  put 

BeluM    of    DaUor.  —  In    Beers    v.  the  bills.     He  then  sold  the  bills  in  the 

Haughton,  34  U.  S.   (9   Pet.)    339,   the  market.     HcM,  that  the   circumstancen 

court  say :  "There  is  no  doubt  that  the  l>eing  such  as  to  show  that  he  purchased 

l^islature  possessed  full   constitutional  the  bills  with  the  Intention  to  make  use 

authority  to  pass  laws   whereby   insol-  of  them,  and   knowing  liis  inability  to 

vent  debtors  should  be  released  or  pro-  pay  for  them,  the  purchase  was  fraudu- 

tected  from  arrest  or  imprisonment   of  lent,  and  that  he  was  liable  to  arrest  in 

their   persona   on    any  action  for   any  an   action  for  their   value.       See   also 

debt   or  demand   due   by   them.     The  Lovell  v.  Martin,  11   Abb.  (N.  Y.)  Pr 

right  to  imprison  consUtutee  no  part  of  126;   Dale    v.  Jacobs,  10   Abb.  (N.  Y.) 

the  contract,  and  the   discharge   of  the  Pr.  N.S.  383. 

person  of  the  party  from  imprisonment  KnowlBdee  of  his  IniolTuicy.  and  that 
does  not  impair  the  obligation  of  tlie  he  can  have  no  reasonable  hope  or  ex- 
contract,  but  leaves  it  In  full  force  pectation  of  paying  for  the  goods,  is 
against  tiis  property  and  effects."  such   fraud   as   will  subject  a  purchaser 

I.   Morris  V.  Talcott,  96   N.  Y.   100,  to   impriBonmcnl.     Wright   i'.   Brown, 

107;  Hathaway   v.  Johnson,  51;  N.  Y.  67N.    Y.    i;  Wells  r.  Selling.  53  How. 

93;  Birchelli'.StraUBs,38Barb;(N.  Y.)  (N.  Y.)  Pr.  35.    See,  also.  Anonymous, 

393.  67  N.  Y.  598;  AJ"ff  Roebling  v.  Dun- 

IB  Xatwa   of   Oiliiw.— Fraud   which  can,  8  Hun,  (N.Y.)  51a 
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ground  of  arrest,  if  made  in  the  knowledge  of  his  insolvency.* 
The  general  rule  has  been  declared  to  be  that  to  justify  an  arrest 
for  false  and  fraudulent  representations,  the  representations  must 
be  material ;  false  to  the  defendant's  knowledge  ;  believed  by  the 
plaintiff  to  be  true,  and  forming  part  of  the  inducement  upon 
which  he  parted  with  his  property.*     Fraudulent  representations 

1.   Freeman   v.  LeUnd,  2    Abb.  (N,  the   intent   of  immediately   converting 

Y.)  Pr. 479;  Scudderii,  Barnes,  :6  How.  Uiem  into  a  form   in  which   they  could 

'N.  Y.)  Pr.  534.  not     eaeiiy    be      reached     on     execu- 

KnowlAdv*  at  Fftlallr. — In  Scudder  v.  tlon,  or  with  the  intent  of  traniiferrin); 

Barnes,   16  How.   (N.  Y.)   Pr.  534,  the  Ihem  to  a  bona  fide  purchaser   to   pre- 

'  defendant  represented  that  he  was  good  vent  a  stoppage   in  traniitu,  the  fraud 

for  all  he  purchased,  and  that  he  owned  is  such  as  will  warrant  the  arrest  of  the 

certain   real   estate.     Within   a  month  purchaser.     In  Harding  r.  Shannon,  20 

from   the  purchase  he  made  an  assign-  How.   (N.  V.)    Pr.    3^,   the   defendant 

mcnt   for   the    benefit  of  his  creditors,  agreed  to  pay  cash   for   beef  cattle   on 

There   had   been  no  change  in  his  cir-  delivery.     While  plaintilf  and   he  were 

cumgtances   in   the  meantime,  and  the  consulting  as   to    payment,  his    agent 

assignment   disclosed   an   indebtedness  drove   oS  the  cattle    and   hlaughtered 

equal   to   twice   Ihe  value  of  the  prop-  them  the  same  day.     Defendant   there- 

erty    assigned.     Held,   that    defendant  upon  induced  the  plaintiff  to  accept   a 

must  have   known  of  the  falsity  of  his  worthless  sight  draft  in  payment.  //«W, 

representations,  and   that   an   order  of  that    the    facts    showed    a    fraudulent 

arrest  was  properly  granted.  scheme   to    obtain    possession   of   the 

Sotonter    KsoMMuy. — It   is    essential  cattle,   and   that    an   order    of    arrest 

that  a  purchaser  who  represents  himself  might  issue.     Similarly,  where  one  note 

to    be'  solvent,   should    do    so  with   a  broker  induced  another  to  allow  him  to 

knowledge  of  the   falsity  of  the  repre-  take  certain  notes  to  his  office  on   the 

sentation.     If  he  honestly  believed  him-  understanding  that  the  price  should  be 

self  to  be  solvent  there  is  no  fraud  such  paid  immediately,  such   a  fraud  arises, 

IIS    will  justify   his  arrest.     Birchell  v.  on  the  detention  or  disposal  of  Ihe  note 

Strauss,  28   Barb.  (N.  Y.)  393;  Gaffney  without  payment,  as  authorizes  the  ar- 

V.  Burton,  12  How.  (N.  Y.)  Pr,  516,  rest  oi' the  purchasing  broker.    Robbins 

BAVTHenUUoiU    aa    te    toWaiicr    of  1.  Seilhel,  20  How.  (N.  V.)  Pr.  366.   If 

tUrd  purty,  if  made  with  knowledge  of  defendant  oifered  in  payment  the  check 

the   falsity,   will  justify    the  arrest   of  of  a  third  parly,  which   he   represented 

the  person  making  them.     Sherman  i'.  to  be  good,  and  there  were  in  fact  funds 

Brantley.  7  Rohl.  (N.  Y.)  55.     But.  see,  in  bank  against  such  check  at  the   time 

Smith   V.  Corbicre,  3   Boaw,    (N  .  Y.)  when  the  representation  was  made,  but 

'>J4.  they   are    suddenly   withdrawn    before 

9.  Brown  i'.  Ashbough,  40  How.  [N.  presentation,  the  evidence  must  connect 

Y.)  Pr.  ia6;  Smith   v.  Jones.   4   Robt.  defendant  in  some  way  with  the  sudden 

(N.  Y.)6s(;;  Wannemacher   t.   Davis,  withdrawal   before   an   order  of  arrest 

2  Sweeny' (N.  Y.)  272.     See  also  WIl-  can  issue.     Stewart  f.  Potter,  37  How. 

merdingi'.  Cohen.  8  Abb.  (N.  Y.)  Pr.  (N.  Y.)  Pr.  6S, 

N.  S.  T41.  Buns— Kowla  M  Lom.— Usually  the 

Falslt7  of  one  out  of  several  material  fact  that  a  purchaser  sells  for  less  than 

misrepresentations      forms      sufficient  he  pays,  almost  Immediately  after   ob- 

ground   for  the   defendant's    imprison-  taining  possession,  is  considered  a  badge 

inent.   Wannemacher  i-.  Davis,  2  Swee-  of  fraud,  and  evidence  that  the  purchas- 

ny  (N,  Y.)  272,  cr   intended   not   to   pay  the   purchase 

TrkndiUmit  Pnnhuo. — Fraud  com-  price,  but  such  fact  may  be  explained — 
mitted  In  contracting  a  debt  for  goods  as  by  evidence  that  the  sale  was  made 
purchased,  subjects  the  purchaser  to  at  Ihe  full  market  value.  Manning  v. 
arrest,  whether  such  fraud  would  annul  Soils,  e,o  Barb.  (N.  Y.)  224. 
the  sale  or  not.  Wallace  v.  Murphy,  Action  of  Domlt  Tot  Ftlao  Wuraaty. 
22  How.  (N.  Y.)  Pr.414.  In  this  case  —In  an  action  on  the  case  in  the  nature 
It  was  lield  that  if  It  appears  that  goods  of  deceit  for  a  false  warranty,  the  plaint- 
were  purchased  for  cash,  and  the  pur-  ilf  can  recover  without  proving  fraud 
.chaser  obtained  possession  of  them  with  on  the  part  of  the  defendant,  and  it  does 
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oil  the  part  of  an  agent  which  induce  a  person  to  give  credit  to 
bis  principal  do  not  justify  the  arrest  of  the  principal,  except  he 
has  been  cognizant  of  the  fraud,  and  authorized  it,  or  subse- 
quently ratified  his  agent's  acts."  In  the  case  of  partners,  the 
decisions  are  not  unanimous,  but  the  weight  of  authority  seems 
to  be  to  the  effect  that  a  partner  may  be  arrested,  although  he 
may  have  been  entirely  innocent  of  his  copartner's  fraud.*    And 

noLnccessarilj'rollow  that  an  order  of  ar-  RraiOdiilMLllr  ObUialuf  Lawa. — Mis- 
rest  can  issue  from  the  nature  of  the  ac-  representations  as  to  defendant's  buii- 
tion.  Fowler  v.  Abrams,  3  E.  D,  Smith  new,  which  induce  plaintilT  to  make  a 
(N.  Y.)  I.  loan  to  defendant  upon  hiaensagement 

nand  is  Bti*  of  Lands. — A  complaint  ks  defendant'B  clerk,  are   iulncient  to 

to  recover  damages   for    deceit — e.g.-,  authorize  an  arrest  in  an  action  for  the 

fraudulent   representations   as    to     the  money  advanced.     Ely  r.  Mumford,47 

acreage  of  lands  eold,— which  contains  Barb.   (N.  V.)  639.     In  Wilmerding  f. 

facts  that  merel.v  constitute  a  cause   of  Moonej-,  1 1  Abb,  (N.  Y.)  Pr.  183;  i  E. 

action  for  fraud,  is  sufficient  to  author-  D.  Smith  iSi,  the  defendants  obtained 

iie  an  order  of  arreet,  although  the  de-  from  plaintiff  a  loan  of  (10,000  on  the 

mand  for  judgment   asks  equitable  re-  representation    that    their    stock    was 

lief,  which  could  not,  under   the   facts,  worth  (10,000,  and  that  [f  they  obtained 

be  granted.     Redfield  i>.  Frear,   9  Abb.  the   loan,  their   failure  would   l>e   pre- 

(N.  Y.)  Pr.  N.  S.  449.  vented.    Two  months   later  the  stock 

Bxtaniloii  or  I>«bt.~.De  fend  ant    ob-  wai   turned   over   to   plaintiff,   and   on 

tained  from  plainlitf  the   extension  of  a  realization    by    him    it    brought    only 

debt  on  a  promise  to  turn  over   to   him,  $4,000,     It  was  A«/if  that,  in  the  absence 

as  collateral  securiiv,  a  bond  and  mort-  of  any  explanation  of  the  discrepancy, 

gage  owned  bj-  defendant,  ae  soon  as  it  defendants'    arrest    was     properly   or- 

was   returned  from   the   register.     In-  dered. 

stead    of   doing    so,  he    collected    the  Tortlga   Dabt. — It  is    not   necessary 

amount  thereoffrom  the  mortgagor,  at  that   the    debt    should    be    contracted 

a  discount,  and  applied  the   same  upon  within  the  jurisdiction.    The  defendant 

other  obligations.     Held,   that  the  de-  may   be  arrested  if  It  was  fraudulently 

fendant  had  committed  such  a  fraud  as  contracted  in  a  foreign  country.  Brown 

would  sustain  an  order  of  arrest,     Eas-  v.  Ashbough,  40  How.  (N.  Y,)Pr.  116; 

ton  I..  Cardwell,  11   N.    Y,   Civ.   Pro.  City  Bank  t.  Lumley,  18  How.  (N,Y.) 

Rep.  301.     But   in  Woodruff  i'.  Valen-  Pr.  397. 

tine,  19  Abb.  (N.V.)  Pr.  93,lt  vmkeld  OMU  InBUt  to  Bat  Asld*  DMd.— An 

that  a  deceit  practised  by  one  of  several  execution  against  the  person  may  Issue 

joint  debtors.  In  Inducing   the   creditor  against  a  defendant  to  collect  the  costs 

to  accept  his  check,  post-dated,  and  en-  in  an  action  Urought  to  set  aside  a  con- 

dorsed  by  the  other,  was  not   a   ground  veyance  fraudulently   obtained   by  the 

for  authorizing  his  arrest  in   an   action  defendant  from  the  plaintiff.     Smith  i>, 

on  the  check   against   both.      See   also  Duffy,  37  Hun  (N.  Y.)  506.      See  also 

Wheeler  ti.  Frenche,  33   N,    V.   Super,  Finkemaur  f.  Dempsey,  8  N.  Y.  Civ. 

Ct.  63.  Pro.    Rep.   418.      But   see    Mason    v. 

Loan    fOr    BpMlflc   PnrpOH.— If  the  Lambert.  3  Daly  (N.  Y.)  250. 

defendant  has  obtained  a  loan  of  money  1,    Hathaway  f,  Johnson,  53   N.   Y. 

on  a  promise   to  apply  it  to   a   specific  «;  Claflln   *.  Vrank,  8  Abb.    (N.   Y.) 


ae   to  apply  it  to   1 
uilty  of  a  fraud   in 


ing  the  debt  if  he  applies  it  to  a  purpose  9.    Sherman  v.  Smith,  42  How.  (N. 

other  than  that  for  which  he  received  it.  Y.)  Pr.  198;  Coman  v.  Reese.  Ji  How. 

Lovell  T.  Martin,  11    Abb.  (N.  Y.)  Pr.  (N,  Y.)  Pr.  1141  Townsend  v.  Bogart, 

116.     Inthis   case   the   defendant   bor-  11  Abb.{N.Y.)  Pr.sjs;  Bull  ...  Melliss. 

rowed  money  on  the  representation  that  9  Abb. (N.V.) Pr. 58;  Anonymous,6  Abb. 

he  intended  to  establish  a  business,  and  (N.Y.)Pr.  319,0,;  Hawkine  v. Appleby,! 

that  he   would   employ   the   plaintiff's  Sandf.  (N.  Y.)  421;  Bowman  v.  Gates, 

husband  in  Itasaclerk,     Inatead«fdo-  11  Rep.  744, 

ing  so,  he  used  the  mone}'  for  hie   indi-  Bui  quite  a  number  of  decisions  lay 

vidual  purposes.  down  the  rule  that  a  partner  must  be 
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a  husband  has  been  held  to  be  liable  to  arrest  for  the  tort  of  hts- 
wife,  if  it  was  of  such  a  nature  that  an  order  of  arrest  might  issue 
therefor,* 

4.  Disposal  and  Concealment  of  Property. — Under  a  statute 
which  authorizes  imprisonment  for  the  disposal  of  property  with 
intent  to  defraud  creditors,  there  must,  as  in  the  case  of  debts 
fraudulently  contracted,  be  evidence  of  an  actual  intent  to  de- 
fraud, constructive  fraud  being  insufficient.*  But,  generally,  any 
facts  which  are  sufficient  to  establish  an  intent  to  defraud  are 
sufficient;*  and  the  right  to  arrest  exists,  although  the  fraudu- 

guilty  of   actual,  not  of   constructive,  Sherrill  Roper  Air  Engine  Co.  v.  Har- 

fraud   before  he  can   be  arreeted   in  a  wood,  30   Hun  (N.  Y.)  9.       See    also 

suit   brought    to   enforce    against    the  Toffey  v.  Williams,  j  N.  Y.  Sup.   Cl. 

fimi  the  liability  upon  which  the  fraud  is  {T.  &  C.)  394. 

predicated.  Bacon  v.  Kendall,  49  N.  V.  InnfflelMtar  of  AflldATit. — An  atS- 
Super.  Ct.  113;  Hitchcock  i>.  Peterson,  davit  chai^d  that  a  legacy  had  been- 
H  Hun  (N.  Y.)  389;  Natl.  Bank  v.  left  to  defendant;  that  he  refused  ti> 
Temple,  39  How.  (N.  Y.)  Pr.  432;  1  apply  any  part  of  it  in  payment  rX' 
Sweeny  344;  Hanover  Co.  v.  Sheldon,  plaintiff's  debt  \  and  that  when  the 
9  Abb.  (N,  Y.)  Pr.  340;  Wetmore  v.  Hummons  was  served  plaintiff  had  de- 
Earle,  9Abb.  (N.  Y.)  Pr.  58  n.  See,  clared  thai  he  would  hot  pay  the  debt 
also,  Scott  u.  Reed,  2  How.  <N.  Y.)  Pr.  because  plaintiff  had  sued  him.  Held, 
N.  S.531,  thatitdid  not  set  out  facts  warranting 
1.  Solomon  ».  Waas,  a  Hilt.  (N.  Y.)  an  order  of  arrest,  on  the  ground  that 
179.  In  this  case  It  was  held  that  the  defendant  had  assigned,  removed  or 
fact  that  the  tort  was  one  for  which  a  disposed  of  his  property,  or  was  about 
female  could  not  be  arrested  did  not  to  do  so.  Vredenburgh  v.  Hendricks, 
aHect  the  husband's  liability.  17  Barb.  <N.  Y.)  179.  See  also 
S.Pacillc  Mutual  Ins.  Co.  v.Machado,  Hathorn  i>.  Hall,  4  Abb.  (N.  Y.)  Ft. 
16  Abb.  (N.  Y.)  Pr.  456;  Caldwell's 
Case,  13  Abb-  {N.  Y.)  Pr.  405;  People 
V.  Kelly,  35  Barb.  (N.  Y.)  444;  13  (N.  Y.)  655;  »■  =■.  '^  Abb.  (N.  Y.)  Pr. 
Abb.  (N.  Y.)  Pr.  405;  Spies  i/.  jael,  1  355;  Arnold  v.  Shapiro,  29  Hun  (N. 
Duer  (N.  Y.)  669;  Stroub  v.  Henly,  Y.)  478;  Duncan  v.  Guest.  24  Hun 
1  How.  (N.  Y.)  Pr.  N.  S.  400;  Courier  (N,  Y.)  639;  Bx  farte  Bergman,  iS 
I-.  McNamara,  9  How.  {N.  Y.)Pr.  355,  Nev.  331;  Brooklyn  Daily  Unions. 
Tha  piwmmptlmi  is  in  favor  of  an  Hayward,  11  Abb.  (N.  Y.)  Pr.  N.  S. 
honest  and  not  a  dlBhoneal  purpose.  335;  Kern  v.  Rachow,  ij  Abb.  (N.  Y.) 
Stroub  f.  Henly,  I  How.  (N.  Y.)  Pr.  Pr.N.  3.352;  2  Jones  S  S.  339. 
N.  S.  400;  Flour  City  Nat.  Bank  v.  Putnwahlp  PTOS«rtr.  ~  The  with- 
H all,  33  How.  (N,  Y.J  Pr.  i;  Pacific  drawai  of  partnership  property  may  be 
Mut.  Ins.  Co.  V.  Machado,  16  Abb.  (N.  given  in  evidence  for  the  purpose  of 
Y.)  Pr.  451.  showing  the  Intent  to  defraud  partner- 
Thus,  it  was  ketd  that  an  arrest  was  ship  creditors;  Hinck  v.  Desar,  3  N. 
nol  justified  when  the  only  facts  shown  Y.  State  Rep.  349;  and  in  Hanover 
were  that  defendant  was  about  to  go  to  Vulcanite  Co.  v.  Nathanson,  iS  Hun 
Europe  with  his  wife,  and  had  stated  (N.  Y  )  488,  a  partner  who,  with  intent 
thai  he  did  not  intend  to  pay  plaintiff's  to  defraud  his  copartner,  had  with- 
debt.  There  was  nothing  in  these  facts  drawn  property  belonging  to  the  firm, 
which  necessarily  showed  an  intended  and  had  converted  it  to  his  own  use, 
removal  of  his  property  with  intent  to  was  held  to  be  subject  to  arrest  in  a 
defraud  his  creditors.  Stroub  v.  Hen-  suit  by  creditors  of  the  firm  on  the 
ly,  I  How.  (N.  Y.)  Pr.  N,  S.  400.  ground  that  the  conversion  was  with 
FnfamiCM.— The  mere  fact  that  a  intent  to  defiaud  them.  But  In  Scott 
partner  of  a  firm  has  withdrawn  f.  Reed,  3  How.  (N.  Y.)  Pr.  N.  S.  s*'l. 
moneys  to  pay  his  individual  creditors  it  was  held  thai  evidence  that  one  m 
Bl  a  time  when  he  knew  that  the  firm  two  partners  had  withdrawn  ■  large 
was  insolvent,  does  not  establish  such  sum  from  the  business,  because  it  had 
fraud   as    will    subject   him   to   arrest,  suffered    severe   losses,   and     that    the 
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lent  disposal  has  been  effected  in  another  State.'  It  is  also 
necessary  that  the  property  disposed  of  should  be  something  of 
value,  out  of  which  the  creditor  could  have  realized  some  portion 
of  his  claim,  at  least  *  Under  the  statutes  there  is  usually  a  pro- 
vision that  the  defendant  may  be  arrested  in  actions  to  recover  a 
chattel  where  the  defendant  has  concealed  it  so  that  it  cannot  be 
found  or  taken  by  the  sheriff.  As  construed  by  the  New  York 
courts,  such  a  statute  does  not  authorize  arrest  when  it  is  merely 
shown  that  the  property  has  been  removed  or  concealed,^  but 
only  when  the  concealment  or  removal  is  shown  to  have  been 
with  the  intent  that  it  should  not  be  taken  by  the  sheriff,  or  with 


without  coiuideratJon,  would   not   mip-  tone.  Bruno,  21  How.  (N.  Y.)  Pr.  m, 

port  an  order  of  Rrreat  Bgalnst  the  firEt  it  was  held  that  a  defendant   who   had 

partner  without  proof  that  he  had  dis-  contracted  a  debt  In   a  foreign  country, 

posed  of  this  Bum,  or  Intended  to  do  bo,  and  had  there  disposed  of  his  property, 

to  defraud  his  crediton.  and  had  brought  the   proceeds   to   this 

Property  DiipMadof  to  SsfrandWUa.  eountry.wasnotliabletoan  arrest  in  this 
— In  Tunidall  i>.  Winton,  vj  Hun  (N.  country  for  fraudulently  disposing  of 
Y.)  364,  itwas  A«^  that  a  husbandwho  his  property.  See  also  Brown  v.  Ash- 
had  disposed  of  his  property  so  that  bough,  40  How.  (N.  Y.)  Pr.  126. 
his  wife  (whom  he  had  deserted)  might  S.  CutCAllkUon  of  VortUaia  GUlm, 
notobtolnit,mightbearreBtedunderlhc  —In  Hoyt  r.  Godfrey,  88  N.  Y.  669, 
statute  against  the  disposal  of  goods  in  the  defendant  had,  upon  the  eve  of  a 
fraud  of  creditors,  in  an  action  \>y  one  general  assignment,  cancelled  upon  his 
who  had  supported  her;  but  this  deci-  booksanold  accountagainEthlsbrother, 
sion  was  reversed  on  appeal,  without  who  was  insotvent.  It  was  Ae^i/ that  this 
any  opinion.     See  90  N.  Y.  653.  claim  did  not  constitute  property,  with- 

DlapoMd  After  AaBlgsina&t  — A  debtor  in  the  meaning  of  the  statute,  and  that 

who    removes    and   conceals   property  the  defendant    could   not  tie   arrested. 

after  making  a  general  assignment   for  Thecourtsay:  "To  constitute   such  a 

the  benefit  of  his  creditors,  may  lie  ar-  disposition   of   property    three    things 

rested  in  an  action  by  a  creditor.     Un-  must  concur  :  first,  the   thing  disposed 

termeyer   v.  H utter,  26   Hun   (N.   Y.)  of  must  be  of  value,  out   of  which  the 

147.      See    also    McButt  v.   Hirsch,  4  cixditor  could   have   realized   all,  or  a 

Abb.  (N.  Y.)  Pr.  441.  portion  of  his  claim  :  second,  it  must  be 

RMnavml  Without  Ptftadttlant  IntMlt.  transferredor  dispoeedof  by  thedebtor; 
— The  defendant,  a  foreigner,  being  in-  and,  third,  this  must  be  done  with  in- 
formed by  the  officer  levying  upon  his  tent  to  defraud.  Does  a  debt,  payment 
property,  that  certain  articles  were  ex-  of  no  part  of  which  can  be  enforced 
empt  from  execution,  removed  them  by  reason  of  the  insolvency  of  the 
thereafter  openly  from  the  State.  Held,  debtor,  constitute  property,  within  the 
that  such  removal,  being  open  and  with-  purvey  of  this  statute?  We  doubt  it. 
out  intent  to  defraud,  did  not  justify  an  fShulIz  n.  Hoagland,  85  N.  Y,  464.) 
arrest.  Krauth  v.  Vial,  10  Abb.  (N.  Does  such  an  entry  in  the  books  of 
Y.)  Pr.  139.  See  also  Anonymous,  3  account  amount  to  a  transfer  or  dispo- 
N.  Y.  Code  Rep.  t,\.  sition  of  the  debt  ?     We  think  not.     If 

1.  PnpMTtj  la  AnotlMr  JwlMUetloii.  made  without  consideration  it  does  not 

—The  piainUff,  in  New  York,  sold  cer-  amount  to   a  satisfacUon  of  the  debt. 

tajngoods  to  the  defendant  in  Alabama.  The   assignee  could    sue   and   recover 

The  defendant   made  a  fraudulent  dis-  judgment  for  it  as  if  such  entry  had  not 

posal  of  his  property  In   Alabama  with  been    made.      But,  however  this   may 

intent   to   defraud   his   creditors.     The  be,  if  the  debtor  believed  the  debt  to  be 

plaintiff  brought  suit  in  New  York  and  worthless,  it  could  hardly  be   said  that 

obtained  an  order  of  arrest,  and  it  was  he  cancelled  it  wilhintent  todefraudhia 

held  that  the  defendant   was   liable   to  creditors." 

arrest  in  New  York,  although  the  prop-         S.  Watson  v.  McGuire,  33  How.  (N. 

erty     fraudulently     disposed     of    was  Y.)  Pr.  87;  3  Daly  319. 
loC.  ofL.— IS                          225 
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the  intent  to  deprive  the  plaintiff  of  the  benefit  of  it.*     If  the 

complaint  simply  demands  relief  by  a  judgment  for  damages  for 
the  conversion,  and  contains  no  demand  for  the  return  of  the 
specific  property,  an  order  of  arrest,  under  the  provisions  of  the 

statute  applicable  to  action  to  recover  possession  of  property, 

1.    Fitch   V.   McMahon,    lo^    N.  Y.  FrftKdnlantpiircbaM.^Thedefendant 

*90;  Bamett  v.   Selling,  70  h.Y.4oi;  majr  be  arrested  in  an   action  to  recover 

Jananiquei'.  DeLuc.  1  Abb.  (N,  Y.)  Ft-  goods   left   with   him   under   an  agree - 

N.  S.  419;  Watson  v.  McGuire,  33  How.  ment  that  the  Utle  shall  not  pass  if  the 

<N.   Y.)   Pr.  87;  1  Dnlv  (N.  Y;)  219;  defendant  has  Bold  the  same.     Myers  i-. 

Roberts   v.   Randel,  3   Sandf.   (N.  Y;)  Shupeck,  3   N.    Y.   St.  Rep.  289.     But 

•710.  therecan  be  no  arrest  under  this  clause 

ITfttnr*  ot   Frandolrat  Intsnt. — The  of  the  statute  where  the   defendant  has 

New  York  Code  Civ.  Proc.,  \  549,  subd.  fraudulently  purchased  the  goods,  if  he 

.2,  provides   that   the  defendant  may  be  has  merely  sold  them  in  theusua!  course 

.arrested  when  the  action  is  brought  "to  of    trade,  the   removal   or  concealment 

recover  a  chattel,  where  it  ia   alleged  in  with  the  necessary  fraudulent  intent  be- 

thc  complaint  that  the  chattel  or  a  part  ing  apparently  absent.     Pike  r.  Lent,  4 

thereof  has  been  concealed,  removed  or  Sandf  (N.  Y.)  650. 

disposed  of  so  that  it  cannot  be  found  Ibirtcaca  of  Fariaiwltr.— If,  upon  de- 

«r  taken,  or  to  deprive  the  plaintiff  of  fault  in  a  mortgage  of  personal  prop- 

Ihe  benefit  thereof"     In  Barnett  f.Sel-  erty,  and  absolute  title  being  vested  in 

ling, 70 N. ¥.492, 495, the courtsay,  with  the  mortgagee  thereby,  the   mortgaged 

reference  to  this  provision:  "To  author-  property  cannot  be   found,  an  order  of 

ize  an  order  of  arrest,  there  must  be  a  arrest   may   issue   in  an  action  for  the 

concealment,  removal  or  disposal  of  the  conversion.     Woodbridge  v.  Nelson,  13 

property,  or  some  part  thereof,  with  in-  Hun  (N.  Y.)  390. 

tent  either  to  defeat  the  process  of  the  AcoapluiM  of  BUla  (br  Val-u. — In 
tourt  or  to  deprive  the  plaintiff  of  the  Person  v.  Civer,  39  How.  (N.  Y.)  Pr. 
benefit  thereof;  that  is,  of  the  property.  432,  the  defendant  obtained  the  posses- 
.\n  intent  to  put  the  property  beyond  sion  of  certain  property  belonging  to 
the  reach  of  the  owner,  by  selling  it  to  plaintiff  under  an  agreement  to  return 
a  bona  fidr  purchaser  when  a  trans-  it  at  a  certain  time,  or  to  pay  a  specified 
action  would  avail  for  the  purpose,  or  sum  as  its  value.  After  the  expiration 
by  BO  chan^ng  its  form  that  it  could  of  the  stipulated  time,  the  defendant 
Tiot  be  identified,  or  by  any  other  act,  paid  a  part  of  the  sum  and  gave  his  due 
uill  authorize  the  onler,  although  the  bille  for  the  balance.  Subsequently, 
fraudulent  actor  may  not  contemplate  plaintiff  demanded  the  return  of  the 
an  action  at  law  to  recover  the  specific  property  or  paymentofthebills.  Onde- 
property.  When,  as  is  alleged  and  ap-  fendant's  failure  or  refusal  to  return  the 
pears  by  ttie  allidavits  on  which  the  property  (it  having,  in  fact,  been  sold], 
order  was  made,  possession  of  property  or  to  pay  the  bills,  he  brought  a  suit, 
has  been  acquired  fraudulently,  and  and  it  was  held  that  defendant  was 
under  circumstances  justifying  a  rec-  liable  for  the  conversion  of  the  property 
lumation  of  it  by  the  owner,  and  the  and  might  be  held  to  bail. 
fraudulent  purchaser  lias  sold  the  prop-  Action  BrooKlit  SnbMQiient  to  Oan- 
«'rty  with  intent  to  perfect  the  fraud  eral  Asttgnmant. — In  an  action  to  re- 
iind  put  the  property  beyond  the  reach  cover  the  possession  of  certain  goods, 
of  the  owner;  the  intent  'to  deprive  it  appeared  that  plaintilfs  had  been 
the  owner  of  the  benefit  thereof,'  con-  induced  by  the  false  and  wrongful  rep- 
templated  by  the  act  is  established,  and  resentations  of  the  defendant  to  sell 
the  case  is  not  only  directly  within  the  him  the  goods  in  question;  that  he, 
letter  of  the  statute,  but  is  also  within  soon  after,  made  an  assignment  for  the 
its  spirit.  Any  other  interpretation  benefit  of  his  creditors;  and  that  the 
"would  deprive  the  last  words  of  all  sheriff  was  unable  to  find  the  goods, 
meaning,  as  thev  would  add  nothing  to  It  was  held  that,  a»  defendant  knew 
the  other  provisions  of  the  statute."  the  goods  were  obtained  by  fraud,  and 
See,  also,  Lippman  v.  Shapiro,  50  N.  should  be  paid  for  or  returned,  whether 
Y.  Super.  Ct.  367;  Thompson  v.  he  disposed  of  them  before  the  assign- 
Strauss,  19  llun  (N.  Y.)  256.  ment,  or  concealed  them  from  the  as- 
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ought  not  to  be  granted.*  It  would  appear  that  this  provbion 
has  no  application  to  actions  to  recover  realty,  or  which  are 
■connected  therewith  * 

5-  Agents  and  Persotis  Occupying  Fiduciary  Relations. — A  stat- 
ute which  authorizes  an  arrest  in  an  action  to  recover  money 
received  by  a  factor,  agent,  broker  or  other  person  in  a  fiduciary 
capacity  applies  to  all  contracts  not  based  on  credit,  but  on  con- 
fidence.^ Hence,  in  an  action  against  an  agent  to  recover  money 
received  by  hifn  for  plaintiff,  something  in  the  nature  of  a  viola- 
tion of  a  trust  or  some  wrong-doing  on  the  part  of  the  agent, 
other  than  a  mere  failure  to  account,  must  be  shown.*     Among 

f.i%nee,  which  whs  also  a  concealment  uuita  for  Skla  on  OommltiKm.— 
iiB  to  plainUffii,  it  was  in  furtherance  of  An  agent  or  factor  who  receives  goods 
the  original  fraud,  and  tended  to  de-  for  sale  on  a  commiBsion,  acta  In  a 
prive  plaintilis  of  the  benefit  of  their  fiduciary  capacity,  and  maj  be  im- 
^oodE,  and  it  would  tie  inferred  that  prisoned  in  the  event  of  his  failure  to 
•iuch  was  defendant's  intenli  and  that  B  pay  over  the  net  proceeds  after  sale, 
like  intent  would  be  presumed  if  the  Standard  Sugar  Refining  Co.  v.  Day- 
goods  were  delivered  to  the  assignee,  ton,  70  N,  Y.  486;  Kelly  ti.  Scripture, 
•unless  the  aBBlgnment  was  made  in  such  9  Hun  (N.  Y.)  283;  Schudderw.  Shields. 
a  way  that  the  assignee  could  not  deem  17  How.  (N.  Y.)  Pr.  4Z0;  Ridder  v. 
it  his  duty  to  oppose  a  reclamaUon  WhiUock  ij  How.  (N.  Y.)  Pr.  ao8; 
thereof.  Lippman  v.  Shapiro,  50  N.  Y.  Duguid  u.  Edwards,  50  Barb.  {N.  Y.) 
Super.  Ct.3^.  18S;   Barret  V.  Gracie,  34  Barb.  (N.  Y.) 

tnfennet  ArUtnc  from  Fraud  in  Tax-  20.    The  fact  that  the  sales  are  made 

chue. — Fraud  in  the  purchaseof  goods  upon  a  del  credere  commission    does 

will   justify  a   further   inference   in  an  not  alter  hie  liability.     Wallace  f.  Cas- 

action  of  claim  and  delivery,  that  the  tic,    14   Ilun   (N.   V.)    106;    Ostell    v. 

Inability  of  the  sherifT  to  find  the  same,  Brough,    2i    How.    (N.   Y.)    Pr.   174. 

was    in   consequence   of   a   fraudulent  And  it  has  been  held  that  an  agent  for 

ditposltion  of  them  by  the  defendant  sale,  acting  under  agreement  by  which 

in  pursuance  of  his  original  fraud,  with  accounts  were  to  lie   rendered,  and  the 

the  intent    that    they   should    not    be  proceeds  to  be  paid   over  weekly,  was 

talcen.     Fitch  v.  McMahon,  103  N.  Y.  liable  to  arrent  in  an  action  for  the  pro- 

(nja.  ceeds.     Turner  v,   Thompson,  3  Abb. 

1.   Seymour  lu  Van  Curen,  18  How.  {N.  Y-)   Pr.  444.     But  if  a  custom  has 

(N.  Y.)  Pr.  94;   Tracy  v.  Veeder,  35  been  recognized  by  lioth  parties  which 

How.  (N.  Y.)  Pr.  109;  50  Barb.  70.  authorizes  the  agent  to  mingle  his  prin- 

Frsnd  Is    PnTdhaM. — Although   the  cipal's  funds  with  his  own,  accounting 

complaint   states  incidentally  that  the  at  stated  periods,  no  fiduciary   comes 

property   has   l>een    concealed,   if   the  into  existence,  and  the  agent  cannot  be 

ground  upon  which  the  claim  is  made  arrested   at  the  suit  of  the   principal, 

by  plaintiff  is  fraud  in  the  purchase,  an  Donovan  v.  Cornell,  3    How.  (N.  Y.) 

arrest  U  to  be   deemed   to  have   been  Pr.  N.  S.  525;    13   Daly   (N.  Y.)   339- 

ordered  on  the  ground  of  a  fraudulent  See  Angus  v.  Dunscombe,  8  How.  (N. 

purchase    and   not   on   the   ground   of  Y.)  Pr,  14;   Robbins   i'.   Falcot«r,  43 

fraudulent      concealment.      Tracy     v.  N.  Y.  Super.  Ct.  (J.  &  S.)  363. 

Veeder,3j   How.  (N.  Y.)   Pr.  109;   50  OonUfsoa.  — In     German     Bank    v. 

Barb.  yo.  Edwards,  53   N.  Y.  541,   certain  time 

1.  See  Griswold  v.  Sweet,  49   How.  drafts  drawn   on  defendant   were  dis- 

(N.  Y.)  Pr,  171;    Brush   v.  Mullen,  12  counted  by  plaintiff,  who  received  with 

Abb.  (N.  Y.)  Pr,  24a.  each,  as  security,  a  carrier's  receipt  for 

S.  Dunaher  v.  Merer,  i   N.  Y.  Code  goods  consigned   by  the  drawer  to  the 

Rep.  87.     SeealsoStolli>.King,8How.  defendants.    Each  receipt  was  endorsed 

(N.  Y.)  Pr.  298.  and  delivered   to  defendants,  upon   ac- 

4.  Decatur  v.  Goodrich,  44   Hun  (N.  ceptance   of   the   accompanying  draft, 

Y-)  3;    Graeffe   v.   Currie,  51    N.   Y,  and  signature   of   an   agreement  that. 

Super.  Ct.  554;    Stoll  v.  King,  8  How.  upon   sale  of   the  goods,  the  proceeds 

(N.  Y.)  Pr.  198,  would  be  applied  in  the  first  Instance  to 
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those  who  have  been  held  to  receive  money  in  a  fiduciary  capa- 
city are  assignees  for  the  benefit  of  creditors,  who  fail  to  divide 
moneys  received  among  their  assignors'  creditors,*  auctioneers,* 
directors  and  officers  of  a  corporation,^  note-brokers  entrusted 
with  acceptances  to  drafts  for  the  purpose  of  being  discounted  :* 
stock-brokers  entrusted  with  or  receiving  money  for  a  specific 
purpose ; "  a  person  entrusted  with  money  to  be  deposited  in 
bank,  and  held  for  the  bailor's  benefit,*  or  for  the  purpose  of 
being  paid  over  directly  to  a  third  person ; '  but  -a  banker  re- 
ceiving money  in  the  usual  course  of  business  does  not  assume  a 
fiduciary  relation  towards  his  depositor  or  customer ;  *  nor  does  a 


the  paj'ment  of  the  draft.  Held,  that  on  the  ground  of  the  fraudulent  niibap- 
defendanU  did  not  receive  the  money  plication  and  embezzlement.  Crook  i'. 
in  aiy  fiduciary  capacEty,  but  had  a  Jewett,  u  How.  (N.  Y.)  Pr.  19.  See 
joint  mtereet  in  Che  property  and  ita  also  Pierson  r.  Freeman,  77  N.  Y.s39> 
proceeds,  and,  therefore,  an  order  of  Northern  R.  R.  Co.  of  France  v.  Car- 
arrest  was  improperly  granted.  pentier,  4  Abb.  (N.  Y.)  Pr.  47. 

ACMit  for  OoUeoUon. — An  agent  who  4.  Wolfe  v.  Brouwer,  s  Robt.(N.  V.} 

is  employed  to  collect   moneys  for  his  601. 

principal  is  liable  to  arrest  if  he  appro-  S.  A  itookbralnr  who  receives  money 


from  a  client  for  the  purpose  of  pur- 
chaeing  specified  stock,  receives  it  in  a 
fiduciary  capacity.     Dubois  v.  Thomp- 


moneys  ti 
'Stoll  V.  King,  8  How.  (N.  Y.)  Pr. : 
And  similarly,  an  agent  to  rece 
goods,  deliver  them  to  hie  principal's 
customers,  and  collect  the  purchase 
price,  acts  in  a  fiduciary  capacity,  and  15.  But  money  received  for  the  pur- 
may  be  arrested.  Frost  V.  McCargcr,  pose  of  securing  himself  against  loss 
14  How.  (N.  Y.)  Pr.  131.  See  also  upon  his  client's  transactions.  Is  not  re- 
Hall  V.  McMahon,  10  Abi.  (N.  Y.J  Pr.  ceived  in  a  fiduciary  character.  Mann 
319.  IP.  Sands,  2  N.  Y.  City  Ct.  15;  McBur- 
AfNit  for  PnrohAM. — An  agent  en-  ney  v.  MarUn,  6  Robt.  (N.  Y.)  501. 
trusted  with  money  for  the  purchase  of  But  see  Clark  v.  Pinckney,  50  Barb,  (N. 
specified  goods,  with  the  condition  that  Y.)  226. 

It  shall  not  be  employed   for  any  other        e.  Bullen  v.  Murphy,   8   N.   Y.   Civ. 

purpose,   acts   in   a   fiduciary  capacity,  Pro.  Rep-  i* 


and  may  be  held  to  bail  ifhe  misapplies 
the  money.  Noble  v.  Prescott,  4  E.  D. 
Smith  (N.  Y,)  139;  Obregon  v.  DeMier, 
51  How.  (N.  Y,)  Pr.  356. 

1.  Roberts  v.  Prosser,  53  N.  Y,  360. 

a.  Holbrook  r.  Homer,  6  How.  (N. 
Y.)  Pr.  86.  But  in  Sutton  r.  De Camp, 
4  Abb.  (N.  Y.)  Pr.  (N.  S.)  483,  it 
would  seem  to  have  been  keld  that  auc- 
tioneers receiving  goods  on  consign-  ,  ^  . 
ment,  and  guarantying  payment  of  the  from  his  customers  he  is  guilty  of  fraud 
price,  did  not  receive  the  proceeds  in  a  in  incurring  the  obligation,  and  may  be 
fiduciary  capacity,  and  was  not  liable  arrested  on  that  ground,  although  he 
to  arrest;  but  it  is  to  be  noticed  that  may  not  have  had  any  special  intent  to 
18  brought  upon  the  guar-  defraud  the  plaintiff.  Anonymous,  67 
for  moneys  actually   re-     N.  Y,  598;  Roebling  v.   Duncan,    Hur 


7.  BurhauB  v.  Casey,  4  Sandf  [N.Y.) 
707. 

8.  As  to  deposits,  see  Buchanan  Farm 
Oil  Co.  V.  Woodman,  j  Hun  (N.  Y.) 
639;  and  collections,  see  Bussing  v. 
Thompson,  15  How,  (N.  Y.)  Pr,  97;  6 
Duer   696. 

Knowledge  at  InaolTanor, — But  if  a 
hanker,  in  Che  knowledge  that  he  is 
hopelessly   insolvent,    receives    money 


aniy,  and  1 

ceived.       See   also    Morange  t.    Wal' 

dron,  Cllun  (N.  Y.)  5^9. 

S.  DiTeolon  andoncoTi  of  a  corpora- 
tion may  be  arrested  in  an  action  by  a 
stockholder  Tor  damages  sustained  from 
the  fraudulent  and  illegal  acts  of  the 
defendants  in  selling  corporate  property. 


(N.  Y.)  50!. 

BMnlttuiae  for  BpMlfle  Pnrpow. — 
H,  however,  a  banker  receives  funds  for 
a  specific  purpose,  he  stands  in  the 
same  position  as  any  other  agent  who 
receives  property  or  money  in  a  similar 
manner.     Thus,  a  banker  received  a  re- 
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partner  who  has  received  partnership  money  or  property,  and  has 
failed  to  account  for  it  to  his  fellow-partner.'  To  justify  the 
arrest  it  is  not  necessary,  under  the  statute,  that  the  fiduciary 
should  have  fraudulently  misapplied  or  embezzled  the  sum  sued 
for;*  and  the  fact  that  the  plaintiff  has  accepted  security  for 
the  demand  will  not  operate  as  a  waiver  of  his  right  to  issue 
execution.*  The  defendant  is  subject  to  arrest,  although  the 
money  was  received  by  him  in  another  State,*  and,  also,  it  would 
appear,  .although  the  money  has  been  received  in  a  foreign 
country,* 

In  the  case  of  public  ofRcers,  and  of  persons  professionally 
employed,  there  is  also  usually  involved  a  fiduciary  relation  ;  but, 
notwithstanding  that  fact,  the  right  to  imprison  is  usually  con- 
ferred in  express  terms  by  a  provision  applicable  to  such  persons,* 
Thus,  an  attorney  who,  by  virtue  of  his  professional  employment, 
receives  money  on  behalf  of  a  client,  and  fails  or  refuses  to  pay 
over  the  same,  may  be  imprisoned,'  and  to  subject  him  to  liability 
to  imprisonment  it  is  not  necessary  that  he  should  have  acted  in 
bad  faith.8 

mitunce  from  a  correspondent  wiU)  In-  (N.  Y.)  707;  s.  c,  ig  Abb.  <N.  Y.)   Pr. 

stnictions    to    send    a  draft   to  a  third  95.     An    attorney    against    whom  as- 

party  for  the  amount,  and  acknowledged  lumfail  is  brought   to  recover  monej' 

receipt  subject  to  «uch  insthictions.    It  collected  for  his  clienl,  is   liable  to  Im- 

:eived  the  monev  in  prisonment  for  "misconduct   in  a   pro- 

and   might   be   ar-  feaeional    emplovment,"   notwithstand- 

■.  Whitman,  10  Abb.  ing  the  fact  that  the  money  was  received 

.111.      SeealsoEck-  bj   him   independently  of  anv  judicial 

■.  Belden,  i  Month.  L.  Buli.  61.  proceeding.     Stagci/.  Stevens',  i   Denio 

1.  Soule  V.  Havward,    1    Cal.    34s;  (N.  Y.)  267. 
Smith   ^'.  Small,  S4   Barb.  (N.  Y.)  213.        7oielcii  AHarney.— An  attorney   re- 

3.  oislm  for  Commlialoiii. — In  Re-  siding  and  practising  in  another  State 
public  of  Mexico  v.  De  Arangoiz,  5  has  been  ir/d  by  the  New  York  court 
buer(N.Y.]634,thedcrendantcTaimed  to  be  subject  to  arrest  in  New  York, 
that  he  was  entitled  to  retain  the  for  a  failure  to  pay  over  money  col- 
amountsued  foras  commiBsioniipayBble  iected  by  him  on  behalf  of  a  client, 
to  him  for  his  servicee.  Yates  t.  Blodgett,  8  How.  {N.  Y.)  Pr. 

*.  PeUingill  v.  Mather.  11   Abb.   (N.  17S. 

Y.)  Pr.  436.  FTKitdnlflnt   Oonranloii. — In    Cotton 

4.  Castree  i'.  Kirby,  2  Civ.  Proc.  v.  Sharpstein,  14  Wis.  226,  it  was  ield 
Rep.  334;  Brown  v.  Aghbough,  40  that  an  attorney  who  recovered  a  judg- 
How.  (N.  Y.)  Pr.  ia6;  Frost  v.  Mc-  ment  for  his  client  and  bid  off  the  land 
Carger.  14  How.  (N.  Y.)  Pr.  :ii:  of  the  debtor  at  a  sale  upon  execution 
Yale*  t'.  Blodgett,  8  How.  (N.  Y.)  Pr.  in  satisfaction  of  the  judgment,  and 
178.  took  the  certiflcate  of  sale  in  his  own 

B.  Peel  V.  Elliott,  16  How.  (N.  Y.)  name,  and  afterwards  sold  it  and  con- 
Pr.  48s;  38  Barb.  200;  7  Abb.  (N.  Y.)     verted  the  proceeds  to  his  o 


a  iiduciaiT  capacitv,  a 
rested.  Johnson  i:  A 
(N.  Y.)  Pr..   N.  S.  11 


Pr.  433.  liable  to  arrest  for  the   conversion   of 

•.  As  to  public  officers  see  People  1',     the  certificate. 
Clark,  45  How.  (N.  Y.)  Pr.  11;  Feel  f.        Amowit   Hut    b«    CMtals.- 


Eiliott.  16  How.  (N.  Y.)  Pr.  4S5;  s.  c,  attorney  cannot  be  arrested  for  failure 
18  Barb.  (N.  Y.)  200;  7  Abb.  {"N.  Y.)  to  turnover  money  received,  unless  the 
Pr.  433;    Republic   of   Mexico  t:    De    affidavits  or  pleadings  show  the  amount 


Araiigolx,  5  Duer  (N,  Y.)  634.  received  bv  him.    Crottyv.  Kimball,] 

t.  SUge  *.  Sterens,  I  Denio  (N.Y.)     N.  Y.  Weekly  Dig.  433. 
167-,  Yates   V.   Blodgett,  8   How.   (N.        B.  In  Schadle   r.  Case,  16  How.  (N. 
Y.)  Pr.  178;  Gross  >'.  Graves,   i    Robt.     Y.)  Pr.  413.  a  clientpaidover  money  to 
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6,  Injuries  to  Person  and  Cliaracter. — It  has  been  held  that  the 
seduction  of  a  daughter  being  an  infringement  of  the  father's 
relative  rights  of  person,  is  an  "  injury  to  his  person,"'  within 
the  meaning  of  the  statute  providing  for  arrests  in  actions  there- 
for* Similarly  it  has  been  held  that  criminal  conversation  is  an  ' 
injury  to  the  person  of  the  plaintiFF,  and  furnishes  sufficient 
ground  for  the  defendant's  arrest;*  but  such  a  statute  will  not 
authorize  the  imprisonment  of  the  defendant  in  an  action  for 
divorce  by  the  wife  on  the  ground  of  the  defendant's  adultery,* 
although  where  a  limited  divorce  is  asked  on  the  ground  of  cruel 
and  inhuman  treatment,  the  person  of  the  defendant  may  be  im- 
prisoned.' Such  a  statutory  provision  will  justify  the  issuance  of 
an  order  of  arrest  in  an  action  of  Hbel,*  even  though  the  plaintiff 
be  a  corporation;*  in  an  action  for  malicious  prosecution;*  or  in  an 
action  for  assault  and  battery*  It  is  not  essential  that  personal 
injuries  should  be  intentionally  inflicted ;  if  the  plaintiff  has  been 
injured  by  the  defendant's  negligence,  it  is  a  sufficient  ground  for 

his  Bttomey  for  a  specific  purpose.     Be-  S,  Straus  v.  Schwarzwaelden,4Botw. 

fore  the  monej' was  applied  to  that  pur-  (N.  Y.)  637;  DeUmeter   v.   Russell,  4 

pose,  the   client  demanded   Its   return,  How.  (N.  Y.)  Pr.  233. 

and  the  attorney  refuged  to   repay  on  t.  Mcintosh  v.  Mcintosh,    11    How. 

the  ground  that  the   money   ought  by  (N.  Y.)  Pr.  289. 

right  to  be  applied  to  fullil '  obligations  6.  Mcintosh  v.  Mcintosh,    12    How. 

which  he  alleged   plaintiff  had   under-  (N.  Y.)  Pr.  389;  Gardiner  11.  Gardiner. 

taken.     II  was  hfld  that  the  attorney  3   Abb.    (N.   Y.)  N.  C.  i;  Janiicson  v. 

miglit   be  arrested,  although   he   might  Jamieson,  11  Hun  38. 

not  liave  acted  in  bad  faith.  A  wife's  action  for  enticing  awaj-  her 

1.  ParMiwl  Inlnry  Da&ued. — "A  'per-  husband  is  an  action  for  a  pergonal  in- 

Honal   Injury'    includes   libel,   slander,  jury,  within  the  meaning  of  the  statute. 

criminal   conversation,    seduction    and  Breiman  i>.  Paasch,   7  Abb.  (N.  Y.)  N. 

malicious  prosecution  ;  also,  an  assault  C.  J49. 

and    battery,    false    imprisonment,    or  8,  Blakelee  n.  Buchanan,  44  How.(N. 

other  actionable  injury   to   the   person  Y.)    Pr.   97;    Britton   v.   Richards.    13 

either  of  the  plaintiff   or   of  another."  How.  {N.  Y.)  Fr.,  N,  S.  158. 

New  York  Code  Civ.  Proc.,  %  3343.  T.  Knickerbocker    Life    Ins.    Co.  v. 

a.  Hoover  «.  Palmer.  80  N.  Car.  313;  Ecciesine,  6  Abb.  (N.  Y.)  Pr.,  N.  S.  9; 

Taylor  -u.  North,  3  N.  Y.  Code  Rep.  9;  1 1  Abb.  (N.  Y.)  Pr.,  N,  S.  385;  41  How. 

Steinberg  *.  Lasker,  50  How.  (N.  Y.)  (N,  Y.)  Pr.  201. 

Pr.    433.       But  see,   to    the    contrary,  B.  Deinpsej  v.   Lepp,   52  How.    (N. 

Wagner  v.  Lathers,  26  Wis.  436.  Y.)  Pr.  11. 

B«dn«tiiui     u     IbUcKraa     Act.—In  9.  Davis  f.  Scott,   15  Abb.    (N.   Y.) 

Whiting  V.   Dow,  42    Vt.   262,   it  was  Pr.  127. 

held  that   the   seduction  of  the  plain-  But  in  actions  in  aasault  and  battery. 

tllT's  daughter  was  a  wilful    and  mali-  libel  or  slander,  as   a   matter   of  prac- 

ciouB   act,  within  the  meaning    of  the  tice,  an  order  of  arrest  ought  not  to  be 

statute    aulhorizing  execution  against  granted,  except  in   cases   in  which  the 

the  person  upon  judgments  obtained  In  defendant  Is  a  non-resident,   or   has  no 

actions  for  such  acts.     But  in  People  v,  fixed   residence,  or  where   the   batteri- 

Greer.   43   III.   113,   it   was   held    that  has  to  be  extremely  violent   and   cruel 

malice  is  not  of  the  gist  of  seducUon,  In  its  nature.     Davis  i'.  Scott,  15  Abb. 

within   the   meaning   of  an   Insolvent  (N.  Y.)  Pr,  127. 

Debtors    act,  which    provides   for  the  II«Uaa  U  of  ttl*  gilt   of  an   action   of 

discharge  of  debtors  on  the   surrender  assault  and  battery,  within  the  meaning 

of  property,  except  in  cases  in  which  of  the  Illinois   Insolvent    Debtors   act. 

malice  is  the  gist  of  the  action  in  which  which   provides  for  the    discharge    of 

the  judgment  was  recovered.  debtors  where  malice  i*  ncit  tin*   i;i=t   or 
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imprisonment.*  But  the  defendant  in  an  action  to  recover 
damages  for  injuries  to  a  decedent  causing  his  death,  cannot  be 
arrested,  at  ail  events  where  the  statute  gives  the  right  of  action 
for  "pecuniary  injury  resulting  from  such  death,  to  the  relatives 
of  the  deceased."* 

7.  Injuries  to  Property. — -Under  a  statute  which  authorizes  im- 
prisonment or  arrest  in  actions  to  recover  for  injuries  to  property, 
the  right  to  arrest  exists,  not  only  in  the  case  of  wilful  torts,*  but 
also  in  torts  arising  from  simple  negligence,*  and  although  the 
action  is  strictly  to  be  regarded  as  an  action  founded  in  tort,  the 
right  to  arrest  may  exist,  notwithstanding  the  fact  that  a  contract 
has  been  alleged  by  way  of  inducement.* 

the  action.     Re   Murphy,   109  111.   31.  recover  money  lost   by  the   plaintiff  at 

1.  Ritterman  v.  Ropes,  51  N.  Y.  gaming  U  not  an  action  for  an  "injury- 
Super.  Ct.  (J.  &  S.)  236.  to  property  including  the  wrongful  tak- 

3.  NaKllgMit    Killing. — In   an    action  ing    and   detention,  or   conversion    of 

by  the  personal   represeniativeB  for  in-  personal   property,"  and   does   not   au- 

juries   to   the     decedent     causing    his  thorize  the  defendant's  arrest.    Tomp- 

death,  the  defendant  is  not  liable  to  ar-  kins   -u.    Smith,  6j    How.   (N.  Y.)  Pr. 

rest  under  a  statute  authorizing  arrests  in  499. 

actions  "foran  injury  to  personorchar-         HaUelou  tTMpmM  ii  such  an   injurv- 

acler."  Gibbs  v.  Larrabee,  23  Wie.  491;.  as  authorizes  an   arrest.     Goldsmith  r. 

The  court  say:  "What  is  thereal  basis  Jones.  53  How.  (N.  Y.)  Pr.^is;  We1cl> 

of  this  action?     In  the  language  of  the  n.  Winterburn,   14    Hun   {N.   Y.)  jih. 

statute,  by  which  the  action  is  given,   it  Butan  action  of  trespass,  jmErcc/iin^iivi 

is  'the  pecuniary  injury  resulting   from  f regit,  is  local  in  its  character,  and   an 

such  death  to  the   relatives  of  the  de-  orderofarrestgrantedforBuchatrespaBii 

ceased,'  and  il  is  for  such   pecuniary  or  upon  lands   situated   in   another   State 

consequential  Injury,  and  not  for  the  in-  must  be  vacated,  as  the  action  can  onh' 

jury  to  the  person  of  the  deceased,  though  be  maintained  in  the  State  in  which  the 

the   remote   cause,   that   the   action   is  land  is  situated.     American  Union  Tel. 

brought."      See  also  Ryall  v.  Kennedy,  Co.  v.  Middleton.  80  N.  Y.  408. 
4:  N.  Y.  Super.  Ct.  (J.  &.  S.)  531.  But         ObitrncUon  oTWkter  Oohtm.— An  ac- 

in   Haines   v.  Jerotoman.  i  N.  Y.  Civ.  acUon  for    damages   for  obstructing  a 

Proc.  Rep.    196,   it   was  Meld  that  the  water  course  does  not  authorize  an   ar- 

lerm  personal   injury,  as  defined  in  sec-  rest  under  a  provision  which  has  refer- 

tion  3343  of  the   N.  Y.  Civ.  Proc^  in-  ence  to  actions  for  injuring,  wrongfully 

eluded  a  claim  for  damages   for   negli-  taking,   or  detaining    property.    Grib- 

gently  causing   the  death   of  a   deced-  wold  1:   Sweet,  49  How.  (N.  Y.>  Pr. 

ent,  and  that  execution  against  the  per-  171. 

son  might  issue  on  a  judgment  obtained        4.  VegUssnet  Of  Ballao. — In   Keeler 

therefor.  v.   Clark,   18  Abb.   (N.   Y.)    Pr.    1^4, 

S.  See  Niver  v.  Niver,  43   Barb.  (N.  the  defendant,   while   using    plaintil^'A 

Y.)  41  [.  oxen,  negligently  broke  the  leg   of  one 

OombllMUoil      to    InJIlT*      PlalStUT'l  of  them,  and   it  was   ield    that    he  was 

Bndneia. —  In   Old  Dominion   Steam-  liable  to  arrest  in  an  action  to  recover 

ship  Co.  r.  McKenna,  18  Abb.  (N.  Y.)  damages  tlierefor. 

N.  C.  163;  30  Fed.  Rep.  48,  it  was  keld        B.  Keeler  v.  Clark,   18  Abb.  (N.  Y.) 

that  an  action  against  certain  defendants  Pr.  154.     See.  also.  Person  v.  Civer.  ^9 

to  recover  damages  for   a   combination  How.  (N,  Y.)  Pr.  433. 
to  injure  plaintiff 's   business,  and  to  in-         In  Cotton    v.    Adirondack    Co.,    [i 

terfere  with  the  use  of  his   property  by  Abb.  (N.    Y.)   N.   Cas.  377,  reversing- 

inducing  his  workmen  to  strike,  and  by  10  Hun    [N.  Y.)  19,   it  was   keld  that 

declaring  and  enforcing  a  boycott,  was  an  action  against  a  common  carrier  for 

an  action  for  an  "injury  to  property,"  non-detivery  of  goods,in  the  form  of  an. 

and  an  order  of  arrest  might  be  Issued  action  on   the  contracted  carriage,  was 

therein.  not   an   action   for  injury  to  property, 

VOiwr  Lost  tX  Ounlug.— An  action  to  within    the    meaning    of  a  State,  and  ' 
2:11 
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8.  Unsuccessful  Plaintiffs. — In  cases  in  which  the  plaintiff 
brings  a  suit  upon  a  ground  of  action,  which  would  justify  the 
defendant's  arrest,  the  New  York  courts  have,  as  a  rule,  issued 
execution  against  the  persons  of  unsuccessful  plaintiffs  upon 
judgments  against  them  for  the  costs  therein.* 

9-  foinder  of  Causes  of  Action. — It  is  a  general  rule  that  where 
the  demand  for  judgment  is  founded  upon  two  or  more  causes  of 
action,  upon  part  of  which  the  defendant  might  be  arrested,  whilst 
upon  the  others  he  would  be  entitled  to  the  benefit  of  the  statu- 
tory or  constitutional  immunity,  there  can  be  no  arrest,  as  the 
plaintiff,  by  joining  the  different  causes,  is  deemed  to  have  waived 
his  right  to  enforce  his  debt  against  the  defendant's  person,* 

142;  35  How.  (N.  V.)  Pr.   438;   Fuller- 
ton  V.  Fitzgerald.  18  Barb.  (N.  Y.)  441. 
daiin  and  DaUv^ry. — In  an  action  to 

1.  Miller  v.  Scherder,  z  N.  Y,  a6i;  recover  Che  poBsession  of  peraonal 
Hove^  v.  Starr,  4J  Barb.  (N.  Y.)  435;  propertj  and  damagcB  for  Its  detention, 
Memtt  V.  Carpenter,  30  Barb.  (N.  Y.)  the  defendant,  although  he  Bucceeds  In 
Al;  Parker  11.  Spear,  61  How.  (N.  Y.)  the  action,  cannot  iesue  an  execution 
Pr.  30^;  Paree  v.  Halbert,  J  How,  (N.  aeainst  the  plainiitF's  person,  except  the 
Y.)  Pr.  235;  Philbrook  f.  Kell<%g,  ai  pTainCifT,  during  a  pendencj'  of  the 
llun  (N,  Y.)  iiS;  Kloppenberg  v.  proceedings,  obtained  an  order  of  ar- 
NeefuB,  4  Sandf.  (N.  Y.)  655,  rest   against   the  defendant.     Purchase 

Aetlou  Ac&lnat  BharlS  fdr  Panaltr.—  f.  Bellows,  19  Abb.  (N.  Y.)  Pr.  306; 
The  plainUff  in  an  action  gainst  a  33  How,  (N.  Y.)  Pr.  41:;  [4  Abb.  (N. 
sheriff  for   a  penalty  for   the  Irregular     Y.)  Pr.  357. 

sale  of  real  estate,  the  declaration  in  9.  American  Union  Telegraph  Co.  v. 
which  also  contains  counts  for  goods,  Middleton,  80  N.  Y.  408;  Bowen  o, 
wares,  and  merchandise,  and  money  True,  t,%  N,  Y.  640;  Miller  v.  Scherder, 
counts,  is  subject  to  {mprlsonment  on  a     2   N.  Y.  162;  Ely  v.   Stiegler,  9  Abb. 

for  c 

(M.  Y.)  Pr.  235.  3J3;  Mol 

Jolndar  of  Oaiuaa, — Notwithstanding     V.)  Pr.    341  n; 
the  rule  that  the  defendant  in  an  action     Abb.   (N.  Y.)   Pr.   9i;2   Hilt.  501;  17 
cannot  be   arrested  where   the  plaintiff     How.  Pr.  517;  McGovern  i'.  Pajn,  3] 
has  joined  causes  on  part   of  which  ^     ......,«      .- 

arrest   might   issue,  whilst  on    the 
mainder     the     defendant   was    exempt 


3  Daly   tN.   Y.)   250;   Toffeyii.   V 
lams,  3   Hun   (N,   Y.)  217;  Goodal 


arrest,     the    defendant    in    such     Finn,  j   Hun    (N,  Y.)   151;  4  T.  &  C. 
"      may  obtain     an     execution     432*    Brown   v.    Ashbough,   40    How. 
(N.  Y.)   Pr.    226;  Sherwood  v.  Pierce, 


laintlff   upon    the    judgment   for  50   N.   Y.   Sup.     Ct.   378.       See    also 

Miller  v.  Scherder,  2  N.  Y.  262.  Suydam  v.   Smith,  7  Hill  (N.  Y.)  182; 

Tl«a  Wamu.— A  married  woman  Brown  v.  Treat,  1  Hill  (K.  Y.)  315. 

cannot  be   imprisoned   on  a  judgment  BtuuUng  AcoMUtB. — Where  there  has 

against    her    for    costs    in    an   action  been   a   running   account  between   the 

brought   by  her   for   the   conversion  of  parties,  fraud  in  contracting  only  part 


Dagnal,  l  T.  &  C.  (N.  Y.)  Addenda  10. 

lUwitinaiit. — An  unsuccessful  plaint-  294. 
iff,  in  an  action   to  recover   real   estate        LoftB  and  Frmndnlant  Pitieliu*. — If 

and  damages   for  withholding  postes-  the  plaintiff's  claim  is  founded  upon  the 

Bion,  IS  not  subject  to  Imprisonment  on  sale  of  a  drug  store  to  defendant  and 

anexecutionagalnstthe  person  for  costs,  also  upon  a  loan,  there  can  be  no  arrest 

Merritt  V.  Carpenter,   3  Keys    (N.  Y.)  if  the   affidavit   merely   avei    fraud   in 
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lO-  Effect  of  Judgment. — If  a  creditor  obtains  a  judgment 
against  nis  debtor,  the  cause  of  action  is,  according  to  the  de- 
cisions of  the  New  York  courts,  merged  in  such  judgment,  and 
in  an  action  to  enforce  the  same,  the  plaintiff  is  not  entitled  to 
an  order  of  arrest ; '  at  all  events  where,  upon  the  face  of  the 
first  judgment,  the  recovery  has  been  had  upon  a  cause  of  action 
for  which  no  arrest  could  be  made.*  If,  however,  the  judgment 
has  been  recovered  in  3  foreign  jurisdiction,  a  distinction  seems 
to  have  been  made,  and  an  order  of  arrest  may,  in  such  case,  be 
issued  where  the  original  cause  of  action  was  such  as  to  authorize 
it." 

IT,  Privile^  from  Arreit — i.  Members  of  Parliament,  Congress 
and  State  Legislatures.— Arising  out  of  their  duty  to  the  State, 
and  the  necessity  of  their  presence  in  the  legislative  body, 
members  of  parliament,*  members  of  congress,"  and  members  of 
the  various  State  legislatures*  are  privileged  from  arrest  during 
the  session  of  the  respective  bodies  to  which  they  belong,  and  it 
has  been  held  that  the  privilege  from  arrest  secured  to  members 
of  congress  by  the  federal  constitution  extends  as  well  to  dele- 

fites  from  the  territories  as  to  senators  and  representatives.'^     In 
ngland  the  privilege  of  members  of  parliament  exists  not  only 
during  the  session,  but  also  for  forty  days  before  and  forty  days 


relation  to  the  purchase  of  the  drue  State,  for  the  same  cause  of  action  or 
store,  Goodale  v.  Finn,  4  T.  &  C.  (N.  where  the  action  is  founded  upon  fraud 
Y.  43a,  or  deceit  for  the  price  or  value  of  the 


OUdn    for     IntarMt. — A     complaint  property   obtained    thereby,   does    : 

which  seeks  to  recover  money  collected  affect  the  right  of  the  plaintiff  to  arrest 

by  the  defendant  as  county  treasurer,  the  defendant." 

with  interest,  does  not  state  two  causes  i.  Goudy  i>.   Duncoml>e,  5  D.  &  L. 

of  action  upon  one  of  which,  the  claim  309;  i  Ex.  430;  17  L.  J.,  Ex.  76. 

for  interest,  the   defendant   cannot   be  0.   Lewis    v.    Elmendorf,    2    Johns. 

arrested.     People   t,   Clark,   45    How.  (N.  Y.)  Cas.   ai2;  Hoppin  p.  Jenckes, 

(N.  Y.)  Pr.  It.  8  R.  1.453;  United  Sutes  «.  Cooper,  4 

1.  Goodrich  V.  Dunbar,  17  Barb.644i  U.  S.  (4  Dall.)  341;  bk.   i,  L.  ed.  859; 

McButt  V.  Hirsch,  4  Abb.  (N.  Y.)   Pr.  Nones  v.  Edsall,  1  Wall.  Jr.  C.  C.  181, 


a.  Field   V.  Bland,   8   Abb.    N.   Cas.     133;  Colvin  v.  Morgan,   1   Johns.   (H. 

hi;  81  N.  Y.  J39.  Y.)   Cm.   416;     Corey    v.    Russell,    4 

.  Baxter  v.  Drake,  85  N   Y.  503;  21     Wend.  (N    Y.)  304;  Glbbes  v.  Mitch- 


Hun  (N.  Y.)  265:  Arthurton  v.  Dal-  ell,  x  Bay  (S.  Car)  467. 
ley,  JO  How.  (N.Y.)  Pr.  311;  Wanzer  1.  Doty  i-.  Strong,  i  Pinn.  (Wis.)  85. 
V.  DeBaum,  i  E.  D.  Smith  (N,  Y.)  HMSbara  of  a  itkU  cotiTantlni  are 
361;  I  K.  Y.  Code  Rep.  N.  S.  280.  privileged  from  arrest  during  the  sit- 
But  see  Suydam  v.  Barber,  18  N.  Y.  ting  of  the  convention,  and  for  a  rea- 
46S;  Maliory   v.   Leach.   14  Abb.  (N.  sonable  period  before  and  after  the  see- 

Pr.   507;  Good 

<N.  Y.)  646;  Besley  v.   Palmer,   I   Hill  Extent  of  PrlTllaga.— The  immunity 

<N.  Y.)  482.  from  arrest  which  exists  in  favor  of  a 

■tatntMT    ProTitlon. — To    reconcile  member  of  a  legislative  assembly  not 

the  conflicting   decisions   In   the   New.  only  exempts  their  persons  firom  actual 

York  courts,   a  special  provision  was  arrei-t,  but  also  exempts  them  from  suit 

«nacted  by  the  N.  Y.  Code  Civ.  Proc.,  on  any  civil  process   which  may  inter- 

4  ^42,  which  declared:  "The  recovery  of  fere  with  their  public  duties  during  the 

a  judgment   in     a     court   not    of  this  continuance  of  their  prlvit^e.     Ander- 


.,  S3  How.   (N.   Y.)     sion.     Bolton   v.   Martin, 
('.  Dui"  ~     ■       "^    ■  ■       ' 


Dunbar,  17  Barb.     Dall.)  Z96. 
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after  each  meeting  of  parliament ;  *  but  in  America  the  privilege 
exists  only  during  the  session  of  the  congress,  and  for  a  reason- 
able time  for  going  and  returning.* 

2,  Queen  5  Household  and  Servants. — In  England,  members  of 
the  queen's  household  and  servants  in  attendance  upon  her  are, 
by  virtue  of  their  office,  privileged  from  arrest.* 

3.  Voters. — On  the  day  of  an  election,  voters  are  privileged 
from  arrest,  but  only  whilst  voting  and  going  to  or  returning 
from  the  polls ;  ■*  and  in  the  town  or  ward  m  which  he  resides,  or 
has  a  right  to  vote.* 

4,  Soldiers,  Sailors  and  Police. — From  the  nature  of  their  em- 
ployment, soldiers,  the  sailors  of  the  United  States  navy,  and 
policemen  are  necessarily  protected  from  imprisonment  upon 
civil  process  while  in  the  discharge  of  their  duties.* 

5.  Foreign  Ambassadors  and  Consuls. — The  ambassadors  and 
ministers  of  foreign  countries  residing  in  the  United  States,  or 
passing  through  in  the  ordinary  mode  of  travelling  are  also  privi- 
leged.'    Similarly,   the   consuls    of    a    foreign    government   are 

son  V.   Roundtree,  i   Finn.  (Wis.)  111;.  i   B.  &  C.   139;  Hatton  v.  Hopkine,  2 

t.  Goud^  V.  Duncotnbe,  5  D,  &  £..  Maul.  &  Sel.  271;     chaplains  in  ordi- 

209;  iEx.430;   17  L.  J.,  Ex.  76.  nary;  Swan  r,  Dakins,  16  C.  B.  77;i«* 

A  capias  againEt   a  member   of  the  nom.  Swan  i'.  Dakine,    24   L..  J.,  C.  P. 

house  or   commone  is    Irregular,  and  13:;  Bvom  v.  Dibdin,   1   C.   M.  &   R. 

will   be   fet   aside,   although   it   is   not  8ii;  jt).  P.  C.  448;  i  Gale  58;  5  Tjr. 

intended  to  be  put  Into  execution  till  the  357;    Winter  f.  Dibdin,  j  D.  &.  L.  211; 

privilege  of  the  defendant    expires,  or  13  M.  &  W.  15;   13  L.  J..  Ex.  263;  Har- 

proceedings     agalnet     the    person    of  vev   v.   Dakim,  3   Ex.  366;  6  D.  &   L. 

the    member    are     not    contemplated.  437;  18  L.  J..  Ex.  ii;6;  a  herald  at  anna; 

Cassidy  v.  Stewart.  2  Scott,  N.  R.  431;  Dyer  v.  DiEney,  16  M.  &  W.  312;  4  D. 

2  M.  &  G.  437;  s  D.  P.  C.  366.  &  L.  698;  16  L.  J.,  Ex.  183. 

3.    Lewis    V.   Elmendorl,    2    Johns,         4.   Petrie   v.  h  Itzgerald,  1    Dalv  (N, 

<N.  Y.)  Cas.  232;  Hoppin   r.  Jcnckes,  Y.)  401. 
S  R.  I.  453.  Under  the  constitution  of  Maine  an 

Under  the  provision  of  a  New  York  elector  preparing  to  go  to  the  polls  is- 
statute  to  the  etfecl  that  any  member  of  not  privileged  from  arrest  if  he  has  not 
the  tegislature,  or  his  servants,  should  actually  proceeded  on  his  way.  Hobbs- 
be  liableto  arrest  on  civil  process  whilst  x:  Getchell,  8  Me.  187. 
going  or  returning,  such  time  not  to  An  elector  who.  tiaving  voted,  wails 
exceed  fourteen  days,  a  member  was  in  a  house  while  the  officers  are  count- 
not  deemed  to  be  privileged  from  arrest  ing  the  voles  was  held  to  be  attending 
during  the  whole  fourteen  days  spcci-  to  the  business  of  the  election,  and 
tied  if  he  had  actually  reached  home  therefore  privileged  from  arrest,  under 
before  the  enpiration  of  that  period,  the  constitution  of  Connecticut.  Swift 
Colvin  V.  Morgan.  I  Johns.  {N.  Y.)  t'.  Chamberlan.j  Conn.  537. 
Cas.  416;  Corey  v.  Russell,  4  Wend.  B.  Frisbee  !■.  Phelps,  3  Johns.  (N.  Y.) 
(N.  V,)  204.  Cas.  544. 

8.  King   V.    Foster.    2    Taunt.     167;         6.   Greening     v.     Shetlield,     Minor. 

Bartlett  i<.  Hebbes,  5  T.  R.  686;  Hatton  (Ala.)    176;    Hart  v.   Flynn,   8   Dana 

P.  Hopkins,  i  Maule  &  Sel.  271.  (Kv.)  190;    People   v.  Campbell,  40  N. 

It  has  been  held  that  Ihe  following  Y.  133;  Squire's  Case,  12  Abb.  (N.  V.) 

persons  are  privileged,  vii.:  a  lord  of  Pr.  38;  Hart  v.  Kennedy,  38  Barb.  (N. 

the  bed-chamber;  Aldridge  r.  Barry,  3  Y.)   186;    Coxson   v.  Doland,  i    Dalv 

D.  P.  C.  450  n.;  a  page  of  the  pres-  (N.  Y.)66;  Ray  f.  Hogeboom,  n  Johns. 

ence;  Reynolds  w.  Pocock,  7  D.  P.  C.  (N.  Y.)  433. 

4;   4   M.   &   W.   371;    yeomen  of  the        7.   Holl^ook  v.   Henderson,  4  Sand f. 

guard;  Sard  n.  Forrest,  i  D.  &  R.  250;  fN.  Y.)  619;  Dupont  v.  Plchon.  4  T.  S. 
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exempt  from  execution  against  the  person.*  The  privilege  con- 
ferred upon  the  representative  of  foreign  governments  is  attached 
to  the  office,  and  is  not  personal,  and,  therefore,  cannot  be 
waived." 

6.  Judicial  Officers. — Judges,"  magistrates,*  coroners,'  jurors* 

and  attorneys  '  are  all  privileged  from  arrest  while  engaged  in  the 

execution  of  their  public  duties,  or  in  attendance  upon  the  court, 

but   no  privilege   exists  in   the  case  of  sheriffs."     In  the  case  of 

(4  Dall.)   321;     bk.  1,  L.  ed.    851;     U.  In   Marshall   v.   Critico,  9  East  446. 

S.  I.  Benner,  I  Baldw.C.  C.134.  Lord   Ellenborouch  uiid:  "This  is 

1.  Valarino  v.  Thompson,  7  N.  Y.  not  a  privilege  of  the  person,  but  of  the 
576;  Davis  V.  Packard  (7  Peters),  32  U.  State  he  represents;  and  the  derendant 
S.  176;  bk.  8,  L.  ed.  684.  But  see  U.  having  been  devested  of  the  character 
S.  II.  Ravara,  3  U.  S.  (2  Dall.)  297;  in  which  he  claims  that  privilege,  there 
bk.  I,  L.  ed.  388;  Marshall  r.  Critico,  9  ie  no  reason  why  he  should  noi  be  sub- 
East  446;  Clark  -u.  Critico,  1  Taunt.  10^  ject  to  process  as  other  persona." 

In  Viveash  r.  Becker,  3  M.  &  S.  384.  In    Davis   f.   Packard,   32    U.  S,  (7 

it  has  *«W  that  a  resident   merchant  of  Peters)    276;    bk.    8,  L.  ed.  6S4,  the  de- 

London  who  had  been  appointed  and  fendant   was   sued   on   a   recc^nizancc 

dieted  as  consul  to  a  foreign   prince  was  bail  entered  into  \iy  him  in  a  suit  of  the 

not  privileged.  plaintiffs    against   another.     He  joined 

TmnlBattoB  of   PrlTllas*. — In   Mar-  issue  upon  the  merits  of  the  cause,  and 

'hall  V.  Critico,  9  East  446,  it  was  held  a  verdict  waa  found  and   judgment  ren- 

ihatonewhohadbeenappointedconsul-  dered  against  him.     On   writ  of  error 

tfeneral   from    the  parte,  but  had  l>een  he   assigned   for  error,  In  fact,  that   he 

liismlssed   several   months   before,  and  was  consul-general  of  the  King  of  Sax- 

iinother  person,  resident  in  London,  ap-  on^.     This     objection    had    not    been 

pointed  &i  his  room,  was  not  privileged;  raised  by  plea  or  otherwise  in  the  court 

although  at  the  time  of  the  arrest   he  in  which  he  sued.    The  supreme  court 

had  not  received  any  official  notification  held  that  the  failure  to  plead  the  privi- 

of  his  dismissal   or   the  appointment  of  l^e  did  not  constitute  any  waiver. 

his  successor.  3.   Livingston'sCase,8JohnE.  (N.Y.) 

Aota    Dona    br    Vlxtna  of    Boraralxn  271;  Geyer   -a.  Irwin,  4  U.  S.  (4  Dall.) 

Powar. — A   person    who    has   wielded  107;  bk.i,  L.  ed.  762;  Lyellv.  Goodwin, 

the  sovereign   or  chief-eitecutive  power  4  McLean  C.  C,  jg. 

of   a    State,   remains   privileged   from  >.   Bubois  r.  Vyse,  5  Ir.C.  L.  R.303; 

arrest  from  claims  springing  from  the  Glendenning  v.  Browne,  3  Ir.  C.  L.  R. 

manner  of  his  exercise  of  tlial  power,  115. 

although  he  no  longer  acts  in  such  ca-  B.   Ex  parte  Deputy  Coroner  {Mid- 

paclty.    Thus,  a  former  president  of  the  dlesex),  6  H.  &  N.  SOi;  30  L.J.  En.  77; 

Dominican   republic,  while  residing  in  7  Jur.,  N.  S.  103;  3  L.  T.  "jtA- 

the  cit^  of  New  York,  was  arrested  in  6.   McNeil's    Cases,   3     Mass,     288; 

an  action  against  him  for   injuries  sub-  Brookes  v.  Cheseiy,  4  Har.  &  M.  (Md.) 

lained  at  his  hands  while  be  was  sover-  295;  Edme's  Case,  9  Serg.   &  R.  (Pa.) 

eign  of  San  Domingo.      It  whs  AWi/that  iji. 

the  general  rule  that  all  persons  within  T.   Corey  v.  Russell,  4  Wend.  (N.  Y.) 

the  territorial  jurisdiction  of  a  State  are  204;  /«  re  Jewitl,  33  Bev.  559;  33  L.  J.. 

amenable    to    the  jurisdiction   of   the  ch.   730;   10  Jur.,   N.   S.  S14;    10  L.  1\ 

courts   did   not   apply   to   such  a  case;  356;  Attorney -General  i>.  Leather-sel- 

that  the   fact   that  the   defendant  had  lers'  Co.,  7  Bev.  157;  Attorney -General 

ceased  to  be  such  president  did  not  de-  «.  Skinners' Co.,   i   Coop.  1;  Williams 

stroy  his  immunity,  and  that  the  order  ii.  Webb,   3   D,,  N.   S.  904;  j.  Sco,   N. 

of  arrest  must   be   vacated.     Hatch  v.  R.  598;  u  L.  J.,  C.  P.  89;  /■  rt   Hope. 

Baez.  14  N.  Y.  Supr.  Ct.  596.  9  Jur.  846.     But  see   Elam  v.  Lewis,  19 

a.    Valarino   v.  Thompson,  7  N.  Y.  Ga.  608. 

576;    Davis   V.   Packard,   31   U.  S.  (7  8.   Day  r.  Brett,  6  Johns.  (N.  Y.)  22; 

Peters)  276;  bk.  8,  L.ed.eS4;  Marshall  Hill  ii.  Lott,  10   How   {N.   Y.)    Pr.  46. 

V.  Criiico,  9  East  446;    Barbunt's  Case,  See  also  Morgan  v.  Bower,  i  U.  S.  (1 

Talbotfs  Cases  281.  Dall.)  395. 
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attorneys,  the  exemption  is  strictly  limited  to  the  time  necessarily 
consumed  in  going  to,  attending  and  returning  from  court.  ' 

■J.  Parties  to  Suits  and  Witnesses. — As  the  administration  of 
justice  would  otherwise  be  very  much  impeded  and  delayed,  a 
privilege  from  arrest  while  going,  attending  or  returning 
from    court,    exists    in    favor  of    parties    to    suits  *     and    wit- 

1.   Glbbs   V.  LoomlE,   lo   lohns.  (N.  Ex  partt  Hurst,  i  Wash.  C.  C.  i86;  4 

Y.)463;Corey  f.  RuBaelI,4  Wend.  (N.  U.  S.  (4  Dall.)   387;   bk.    i,  L.  ed.878; 

Y.)  104;  Reepublica  v.  Fisher,  t  Yeates  Chauvin  v.  AleKander,  2  B.  &  S.  47;  31 

<Pa.)  350.  L.  !.,  Q^  B.  70;  8  Jur.,  N.  S.  afia;  Selbv 

Attomgy  for  Bftll.— Injonee  v.  Mar-  v.  flilU,  1  D.  P.  C.  157;  i  M.  &   S.  353; 

shall,  a  C.  B.,N.    5.  615;  26  L.  J.,  C.  P.  8   Bine.    166;   W a) pole  r.  Alexander,  3 

319,  it  was  held   that  an  attomej' who  DougH  45;    CMlderston   v.  Barrett,  II 

attended  on  the  occasion  when  his  client  East  439;  Willingham   v,   Matthews,  3 

became   bail   lor   a     defendant    In    an  Marsh.  57;  6  Taunt.  56;  Pitt  v.Coombs, 

■■    1   in   the   lord  mayor's  court,  and  3  N.  &  M.  an;  5  B.  &  Ad.  1078;   New- 

■     ■    ■■  mcy  landi;.  Hai-       ■    "  "      -  -        - 


who  acted  there  only  as  the  attorney  land  i^.  Harland,  8  Scott  70;  3  Jur.  679; 
and  adviser  of  such  bail,  and  not  as  the  Ex  f  arte  King,  7  Ves.iiii  Ex  parte 
attorney  and  adviser  Tor  either  oi  the  List,  1  Ves.  &  B.  373;  3  Rose  14;  Light- 
■       "  3*.f   "■ 


A  ilight  daTtftUon  will  not  deprive  a 
party  returning  from  a  court  of  justice 
of  his  privilege.     Pitt  tj.  Coombs,  3   N. 

Anattorneyisprivilegedwhileinattend-  &  M.  i\i\   j  B.  &  Ad.  1078.     See   also 

ance  at  the  master's  office  tailing  cobU  U.  S.  v.  Dobbins,  i  Pa.  L.  J.  Rep.  5. 

as  well  as  returning  therefrom,     /a  re  To    Whom    Fri*lla|«    Bztanda.— The 

Hope,  9  Jur.  8j6.  privile;^  extends   to   ail   persons   who 

In  In  rt  Jewett,  33  Bev.  jijg;  33  L.  J.,  have   any   relation    to  a   cause  which 

ch  730;  10  Jur.,  N.  S.  814,  il   was  ie/ii  calls    for    their    attendance    in    court, 

that  a  solicitor  on  hii- way  to   attend  a  whether  compelled  by  process  or  not, 

summons  at  the  chambers  of  one  of  the  and    whether    parties,   attorneys,   wH- 

judges  in  Sergeants.inn,    is   privileged  nesses   or   bail.      And  in  general    the 

from  arrest  under  an  attachment.  courts  will  discharge  them  on  motion 

In  Williams  i:  Webb,  2  Dowl.,  N.  S.  without  issuing  out  a  writ  of  privilege. 

904;  J  Sco.   N.  R.  898,  an  attorney  who  Walpole  v.  Alexander,  3  Dougl.  45. 

was  a  party  to  a  cause  in  which  a  motion  A  party  who  had  attended   his  cause 

.   was  about  to  be  made  in  the  court,  left  all  day  in  court,  and   had   returned  in 

his  private  residence  with  the  intention  the  evening  to  dine  with  his  attorney 

of  calling  at   his  oflice  for  some  papers  and   witnesses   at   a   tavern,  has   been 

material  in   the   cause  and  proceeding  irld  to  be   privileged  cama  redemudi. 

with  them  to  court.     On  his  way  to  his  Lightfoot  f.  Cameron,  3  W.&  Bl.  1113; 

office  he  was  arrested  and  forced  to  pay  Newton  i'.  Borland,  8  Scolt  70;  3  Jur. 

a   sum   of   money   to   procure  his  dis-  679.     And  a  plaintiff,  who,  whlUt  at- 

charge.     Held,  that  he  was  entitled  to  tending   the  sittings  in  expectation  (A 

have   the  money  refunded,  being  privi-  his  cause  being  tried,  was  waiting  at  a 

leged  both  as  an  attorney  andaparty  in  coffee. house  in  the  vicinity  before  the 

the  cause.  day  of  trial,  was  also  keld  to  beexempt 

S.    Henegar  r.  Spangler,  29  Ga.  117;  from  arrest.     Childerston  i>.  Barrett,  II 

Crocker   v.    Duncan,   6   Blackf.  (Ind.)  East  349.     Though  an  appellant  comes 

278;  Wood  V.  Neale.71  Mass.  (1;  Gray)  from  Ireland  to  London  long  before  it 

538;  McNeil's  Case,  6  Mass.  345;    Peo-  ic  necessary  to  do  so,  in  order  to  attend 

pie  II.  Judge  of  Detroit  Superior  Court,  the  hearing  of  his  case  in  the   house  of 

40  Mich.  719;  Hammerskold  i'.  Rose,  7  lords,    so   that,    if    then    arrested    he 

Jones  {N.  Car.)  L.6j9;Harri8r.Grant-  would    not    be  discharged,  yet   if   no 

ham,  I  N.  J.  L.  (Coxe)  142;  Salhinger  arrest  is   made  until  his  case  is   actu- 

V.      Adler,    1      Robt.     (N.    Y.)    704;  ally  in  the  papers  he  will  be  discharged 

Com.    V.    Ronald.    4    Call.   (Va.)  97;  out  of  custody.     Persse  r.  Persse,  5  H. 

Richards   v.  Good  son,  3  Va.Cas.381;  L.Cas.671. 

McFerran  v.  Wherry,  c  Cranch  C.  C.  PutT  to  BeftrMMw.— A  party  attend- 

1677;    Blight  v.  Fisher,  Pet.   C.    C.  41;  ing  a  reference  is  privileged  tn  the  same 
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nesses.'  Bail  are  privileged  from  arrest  when  attending  to  justify.^ 
There  is,  however,  no  privilege  from  arrest  in  favor  of  defendants  in 
criminal  proceedings  whilst  returning  after  discharge  or  sentence  * 
and  it  has  been  held  that  a  person  brought  into  the  jurisdiction. 


«»  if  he  were  attending  a   trial  N.  Car,  396;   Dixon  v.  Elj,  4  Edw,  (N. 

in  court.     Clark  v.  Gr«nt,  1  Wend.  (N.  Y.)  557;  Norrig  v.  Beach,  7  Johns.  (N. 

Y.)  157;   Vincent  v.  Watson,   1    Rich.  Y.)  294;   MonUgue   f.  Hamson,  3   C. 

(S-  Car.)  194;  Spence  v.  Stuart,  3  East  B.,  N.  S.  393;  27  L,  J.,  C.  P.  24;  4  Jur.. 

89;   Webb  -u.  Taylor,  i  D.  &  L.  676;   13  N.  S.  jo.     But   see    McNeil's  Case,  fi 

L.  J.,  <^B.  14;  Rishton  -.'.  Nlsbitt,  %  M.  Mbgb.  364. 

&  Rob.  554.  Twmliuttlon  of  PrlTUftge. — The  privi- 

In    Buikmptor    Prooe«41n«».  —  Anj'  lege  of  a  witness  from  arrest  continues 

person  attending   before   the   commis-  after  he  is  discharged  from  attendance, 

sioners   of  bankraptcj   under   a   Eum-  only  for   the   purpose  of  enabling  him 

mons   from   them,   is    privileged   from  to  return  home,  and  if  he  remains  for 

arrest.     E*  farle  King,  7  Ves.  113;  Ex  the  purpose  of  transacting  private  busl- 

_^ar/*  List,  2  Ves.  &  B.  373;  2  Rose  24.  ness   he   will    not   be   protected.      No 

Thua  it  has  been  held  that  an  insolvent  privilege  exists  in  his  favor  throughout 

debtor  is  privileged  when  attending  at  the  term  at  which  the  case   Is   marked 

or  returniJiK  from  the  court  In  which  for  trial.     Smythe  i>.  Banks,  4  U.  S.  (4 

his  petition  is  held,  although  on  the  day  Dail.)  329;  bk.  i,  L.  ed.  854. 


ProHontlng  WltneN.— -A  person  at- 
tending a  police  court  as  prosecutor  or 
witness,  on  a  charge  there  pending,  is 
,  rivileged  from  arrest  on  civil  process, 
though  not  attending  under  compul- 
Montague  11.   Harrison,  3   C.  B,,. 


he  was  arrested  the  considcratli 
the  linat  order  wag  adjourned  sine  die. 
Chauvln  V.  Alexander,  2  B.  &  S.; 
31  L.  I.,  Q.  B.  79;  8  Jur.,  N.  S.  263. 
See  also  Chan  v.  Chan,  2  Pa.  L.  J 
175.     And   a    petitioning   creditor,  at- 

tending  for  the  purpose  of  watching  the  N.  S.  292;  37  L.J. ,  C.  P.  24;  4  Jui 
progress  of  the  commission,  and  pro-  S.  2g.  But  in  Ex  farle  Cobbett.  7 
posing  himself  as  assignee,  is  protected  Ell.  Si  B.955;  36  L..  J..  Q^  B.  293;  3  Jur.,. 
going,  staying  and  returning.  Selby  ti.  N.  S.  665,  it  was  krld  that  a  volun- 
Hills,  1  D.  P.C.  357;  1  M.  £  Scott  ];3;  tary  prosecutor,  as  common  informer,. 
S  Bing.  166.  Similarly,  creditors  at-  in  a  proceeding  to  recover  H  penalty, 
tending  to  prove  their  debts  have  been  was  not  privileged. 
ield  to  be  exerhpt  from  arrest.  Wood  Wltnaiiaa  at  UbartT  on  BftU. — Where 
V.  Neale,  71  Mass.  (5  Gray)  538;  Ex  a  witness  is  at  liberty  upon  bail.  It  is  to- 
/nrfsKlng,  7  Ves.  313;  Ex  farte  List,  he  presumed  that  he  is  in  the  custody 
I  Ves.  &  B,  373;  2  Rose  34.  of  his  bail,  and  he  will  not  be  privileged' 

1.  Page  ».  Randall,  6  Cal.  32;  May  from  arrest  by  hU  bail  for  the  purpose 
V.  Shumway,  83  Mass.  ([6  Gray)  86;  of  being  surrendered;  Ex  farle  Lyne, 
Ballinger  v.  Elliott,  72  N,  Car.  596;  3  Stark  133;  even  though  he  be  attend- 
Schlesingcr  v.  Poxwell,  1  N.  Y.  City  ing  in  court  at  the  time  of  arrest  for 
Ct,  461;  banford  11.  Chase,  3  Cow.  (N.  the  purpose  of  giving  evidence.  Horn 
Y.)  381;  Dixon  t..  Ely,  4  Edw.  (N,  Y.)  v.  Swinford,  1  D,  &  R.  N.  P.  C.  20. 
CC7;  Hours  11.  Tuckerman,  7  Johns.  (N.  S.  Runner  ]>.  Green,  i  M.  &  S.  638. 
Y.)  538;  Norriev.  Beach,  3  Johns.  {N.  See  also  People  t;.  judge  of  Detroit 
V.)  394;  Ex  farte  Edme,  9  Serg.  &  R.  Sup.  Ct,  40  Mich.  729. 
(Pa.)    157;    /«  re    Dickenson,  Pa.   St.         '      ' 

SHarr.)  517;  Huntington  v.  Shultz, 
arp.  {S.  Car.)  452;  Hurst's  Case.  4 
U.  S.  (4  Dall.)  387;  hk.  i,  L.  ed.  878; 
Rex  Ti.  Wigley,  7  Carr.  &  P.  4;  Wai- 
pole  v.  Alexander,  3  Dougl.  45;  Webb 
u.  Taylor.  I  D.  &  L.  676;  13  L.  J.,  Q- 
B.  34;  8  Jur.  39;  Rishton  "-^—  - 
M.  4  Rob.  347. 

TolnxUrr  AttendutM.- 
p rivileged,  although   he   should   attend 

voluntarily,  without  being   subpcenaed    Jacob  ti.  Jacob"   3   Dowl.  P.   C.   675; 
by  either  party.     Ballinger  v.  Elliott,  72     Hare  v.  Hyde,  16  Ad.  U  E.  304. 


S.  Lucas  V.  Alhee,  1  Denio  (N.  Y.) 
666;  Williams  v.  Bacon,  10  Wend.  (N. 
Y.)  636;  Shotwell'a  Case,  4  N.  Y.  Cllv 
Hall  Rec,  75;  Lynch's  Case,  I  N.  V. 
City  Han  Rec.  138;  Slade  ii.  Joseph,  5 
Daly  (N.  Y.)  187;  Moore  v.  Green,  73 
N.  Car.  394;  Com.  r.  Daniel,  6  Pa.  L.  J. 
3jO;  Key  v.Jetto,  1  Pittsh.  (Pa.)  Rep. 
117;  Goodwin  v.  Larden,  i  Ad.  &  E. 
378;  3  N.  &  M.879;  Barret  11.  Price,  i 
Dowl.  P.  C.  725;   2   Dowl.  P.  I* 
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Trivll.B«  IMPRISONMENT  FOR  DEBT.  TM.Arr«M. 

under  a  wanant  of  extradition,  from  a  foreign  countr>'  may  be 
-arrested  at  the  instance  of  creditors  who  were  not  interested  in 
procuring  his  extradition,'  or  even  at  the  suit  of  the  creditor  by 
whom"  the  extradition  was  obtained,  provided  he  acted  in  good 
faith,  and  procured  the  extradition  solely  for  the  purpose  of 
punishing  the  debtor  criminally.*  But  it  is  a  fraud  upon  a  debtor 
to  bring  him  into  another  jurisdiction  upon  any  pretext,  or  by  the 
institution  of  criminal  proceedings  of  any  kind,  and  if  such 
means  be  used  to  effect  his  arrest,  he  will  be  discharged,' 

8.  Lunatics  and  Infants. — At  common  law,  a  person  tton  compos 
mentis  is  not  exempt  from  arrest  by  reason  of  that  fact;^  nor  is 
the  fact  that  a  debtor  has  become  insane  since  his  arrest  a  suffi- 
cient ground  for  his  discharge.'  Nor  is  infancy  any  ground  for 
exemption  from  arrest,  or  for  the  dischai^e  of  a  debtor.* 

9.  Females. — At  common  law  there  existed  no  privilege  or  ex- 
■emption  in  favor  of  females  whether  married  or  single.  Thus, 
the  person  of  a  married  woman  could  be  taken  in  execution  upon 
a  joint  judgment  against  herself  and  her  husband,  whether  her 
husband  was  arrested  or  not,'  but  according  to  the  later  practice, 
the  courts  were  accustomed  to  discharge  her  upon  motion  if  it 
appeared  that  she  had  no  separate  estate."  Such  application  was 
addressed  to  the  discretion  of  the  court,*  and  would  not  be 
granted  where  it  appeared  either  that  the  debtor  had  separate  es- 
tate,*® or  that  the  judgment  was  rendered  against  the  wife  alone." 

1.    Adrlance  v.  Lagrave,  59   N.   Y.  Kernot  r.  Norman,  2  T.  R.   390;   Ib- 

iio;   8.  c,  17  Am.  Rep.  317;    15   Abb.  boUon  i'.  Lord  Galwav.  6  T.  R.  133. 

<N.  Y.)  Pr.,  N.  S.  272.     But  see  Com.  A  New  York  slahite  provides  lor  the 

I,  (3  Bueh  (Ky.)  697.  dincharse  of  insane  pereons  from  pri*- 


3,   Browning   i'.   Abrams,    51    How.  on,   and   for  their 

<N.  Y.)  Pr.  172.  asylum  until  cured.     See  Laws  of  1874, 

3.  Hill  V.  Goodrich,  31  Conn.  588;  ch.  446;  Bush  v.  Petti  bone,  4  N.  Y. 
A\'illiams  V.  Bacon,  10  Wend.  (NY.)  300;  i  N,  Y.  Code  Rep.,  N.  S.  164;  $ 
■«ii6;   Slade   v.  Joseph,  5  Dalv  (N.  Y.)  Barb.  273. 

187;  Smith  f.  Meyers,   i    Thorn  p.  &  C.  «.  Lane  r.  Gower,  1    Har.  &   McH. 

{N.  Y.)  665;    WelU  I'.  Gumey,  1  B.  &  (Md.)  459;  Schuneman  t.  Paradise,  46 

■C.  769.     See    also    Lucas   v.  Albee,   i  How.  (N.  Y.)  Pr.  426. 

Denio  (N.  Y.)  666.  7.  Hall  v.  White,  27  Conn.4S8;  Com. 

4.  £■  ^ar/c  Leighton,  14  Mass.  207;  v.  Badlam,  26  Mass.  (9  Pick.)  362; 
Bush  V.  Pettibone,  I  N.  Y,  Code  Rep.,  McKinstry  v.  Davis,  3  Cow.  (N.  Y.) 
N.  S.  264;  G.  c„  s  Barb.  273;  Steel  i-.  339;  Pitts  t'.  Weiler,  Str.  1167;  Finch 
Alan,  i  Bos.  k  P.  362;  Nutt  x:  Vernev,  v.  Duddin,  Str,  1237;  Langstaff  v.  Rain. 
^  T.  R.  121.                                               '  I  Wits.  149;  Anonvmous.  3  WiU.  >2s. 

In  Steel  v.   Alan,  2   Bos.   &   P.   362,  8.  Benyon  v.  Jones,  15  M.  &  W.  566; 

Lord  Eldon  said:  "  1  am  afraid  that  Edwards  t-.  Martin,  17  Q.  B.  693;  21  L. 

there   is  no  prohibition   in  the   law  of  J.,  Q^B.  86.      See  also   Evans  r.  Ches - 

England  against  arresting  a  lunatic.     I  ter,  2  M,  &   W.  847:  Ilovey  v.   Starr, 

haveoi^en  known  a  court  of   i:hHncery  42  Barb.  (N.  Y.)  435,440. 

go  out  of  its  jurisdiction  in  tliis  respect.  In  OoBiuctlcDt,  the   practice  of  dis- 

iind  order  a  master  to  take  an   account  charging  married  women  on  motion  has 

of  iiis   debts,  considering  it   to   be   for  not  &en  recognized.     Hall  v.   While, 

the   benefit   of   the   lunatic    that   they  27  Conn.  488, 49s. 

should  be  paid,  as  he  would  otherwise  S.  Senyon  i',  Jones,  i^  M.  &  W.566; 

be  subject  to  arrest."  Chalk  v.  Deacon,  6  J.  B".  Moore  138. 

5.  Bush  V,  Pettibone,  1   N.   Y,  Code  10.  Sparkes  v.  Bell,  8  B.  &  C.  143. 
Rep.,   N,   S.  264;   s.   c,   5   Barb.   273;  11.  Benvon  t.  Jones,  15  M.  &   W.  ?«i. 
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PriTii^  IMPRISONMENT  FOR  DEBT.  iromAnMt. 

Married  women  were  also  subject  to  arrest  on  mesne  process,  but 
only  if  arrested  and  imprisoned  along  with  their  husbands;'  and 
even  then  they  were  entitled  to  a  discharge  upon  common  bail.* 
The  common  law  has,  however,  been  altered  in  the  various  States, 
and  the  right   of  arrest   is  now  either  totally  abolished,*  or  else 

DlMliarc*  on  Notion. — In  Bcnyon  v.  former  case,  Che  discharge  of  the  wife 
Jones,  (5  M.  &  W.  566,  Pollock,  C.  deprives  the  plaintiff  of  all  possible 
B.saJil:  "The  whole  practice  of  dis-  chsnceof  recovering  his  debt ;  whereas, 
charging  married  women,  who  are  in  in  the  latter,  he  has  still  the  husband  to 
lawful  custody  on  a  fa.  ta.,  if  of  very  whom  he  can  resort.  The  distinction 
recent  date,  and  certainlv  appears  to  is  not.  indeed,  at  all  satiafactorj'.  There 
rest  on  no  principle  wiiatevcr.  The  seems  to  be  no  more  principle  to  war- 
writ  of  ta.  la.  is  the  right  of  the  plain-  rani  the  court  in  depriving  a  plaintiff 
tiff  as  the  result  of  his  judgment;  and  of  part  of  his  legal  right  than  in  de- 
it  is  admitted  that  under  such  a  writ  priving  him  of  the  whole.  Slill,  itmaj 
the  sheriff  Is  bound  to  take  Ihe  partv  besaid  that  in  one  the  practical  injusticr 
against  whom  the  writ  is  directed, 
whether  she  be  under  coverture  or  not : 
he  is  tmund  to  do  so,  not  onlj  where 
she  is  sued  with  her  husband,  but  also  Y.)339;  1  ., 
where,  as  in  this  case,  she  has  been  C.  C.  37;  Edwards  !■.  Rourke,  1 
sued  alone  as  a/eme  sole,  and  has  mar-  486.  But  see  Hove,v  v.  Starr,  4a  Barb. 
ried  during  the  suit.    Doyley  r.  White,  (N.  Y.)  435,  440. 

Cro.  Jac.   323.      Since,  'therefore,   the  8.  Anonymous,  3  Wils.  155  ;  Roberts 

plaintllT  has  a  right  to  take  the  fetHf  1:  Andrew's,  I  W.   Bl.  730.      See   also 

j-OTtrt  in  execution,  and  to  detain   her  Hovey  v.  Starr,  42  Barb.  431;. 

in   satisfaction   of   his   debt,   it   would  S.  See  tlathewav  v.  Jones,  20  Ark. 

Kcem,  on   all  principle,  to   follow   that  log;  Strickland  L.'Bartow,  17  Mich. 68; 

the  court  cannot  interfere  to  discharge  Clark  *.  Grant,  38  N.  I.  L.  157;  Blight 

her  out   of   custody,   unless    there  be  v.   Meeker,  7   N.  J.    L.   {3    Hals.)  97; 

some  special  circumstances  requiring  Desprang  1'.  Davis,  3  McCord  (S.  Car.) 
the  court,  i      ' 


ble  jurisdiction,  to  interfere  and  prevent  FMUdty. — If  a  penalty  for  an  infringe- 
the  plaintiff  from  availing  himself  of  ment  of  a  liquor  law  is  recoverable  by 
his  legal  right.  But  certalniy,  in  mod-  an  action  of  debt,  such  action  is  in  the 
«rn  times,  Ihe  courts,  where  judgment  nature  of  a  civil  action,  and  not  a  crimi- 
has  been  recovered  against  a  husband  nal  prosecution  ;  and  a  capias  on  a 
and  wife,  and  both  have  been  taken  in  judgment  therein  cannot,  under  a  statute 
execution,  have  assumed  the  right  of  prohibiting  the  arrest  of  females,  issue 
discharging  the  wife  out  of  custody,  if  against  a  female  defendant  in  such  pro- 
she  has  no  separate  property,  on  no  ceedlngs.  Strickland  v.  Bartow,  rj 
other  ground  apparently  than  that  it  is  Mich.  68. 

hard  to  detain  in  custody  a  defendant  Oontemct  for  Mon-PKymrot  of  Ooata. 
who  cannot  by  law  acquire  property  — A  statute  which  enacts  that  it  shall 
wherewith  to  satisfy  the  debt.  This,  it  not  be  lawful  to  arrest  the  person  of  any 
must  be  admitted,  is  making  the  law  female  by  virtueof  any  ine.tBe  process  or 
rather  than  administering  it.  At  the  process  by  execution  m  any  civil  action, 
same  time,  the  practice  has  prevailed  so  docs  not  apply  to  proceedings  for  con- 
long  In  the  case  of  a  judgment  against  tempt,  and  an  attachment  for  con- 
husband  and  wife,  that  in  such  a  case  tempt  in  falling  to  pay  costs  in  certio- 
we  should  probably  not  feel  ourselves  raribrought  unsuccessfully  bya  female 
warranted  In  deviating  from  the  ordl-  to  review  the  laying  out  of  a  highway 
nary  course.  But  in  the  case  of  a  right-  may  be  issued.  Clark  f.  Grant,  38  N. 
ful  judgment  against  a  married  woman  J .  L.  357. 

atone,  there  is  no  decided  case  authorlz-  CaplM  ad  KaBpoaOananm. — A  statute 

Ing  the  court  in  discharging  her,  when  which  exempts  females  from  arrest  un- 

she   has    been   taken   on   a  fa.  Ju.;  and  der  a    capias  ad  satis/acieHdum    doM 

there  is  certainly  a  distinction  between  not  exempt  tliem  from  arrests  under  a 

that  case  and  the   case   of  a  j    '           '  ■ '              ...            " 
ngalnst    husband    and    wife. 
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IMPRISONMENT  FOR  DEBT— IMPROPER. 

greatly  modified  and  restricted.* 
mPAOPEB.— Unfit ;  not  suitable;*  wrongful.' 

1.  Kew    Tork    fltatnte.— Bv    N.   Y.  litled  I 

Code  Civil   Proc,  %   553,  It  U  enacted  «oon  a 

that   "  a   woman   cannot    be    arrested,  erty. 

except  in  a  case  where  the  order  Bnalwad'a  LUHUltT   for  Wlfa'i  Tort. 

e  granted  only  b    ""       "   ~"    ""         '~  ""' "    "'"  """    "■'   "' 

where  It  appears  that  t 

recover  damages    for  a  wilful  injury  t( 

EBon,  character,or  prop*rty."     It  has  altered  the  husband's   liabiljtj-  to  arrest 

n  kr.ld  that  this   provision   protects  for    his   wife's   tort.     But  see  Anony- 

fromirrest  a  female  who  has   fraudu-  mous,  1   Duer    [N.   Y.)   613;  Tracy  v. 

lently   contracted  a  debt;    Wheeler  r.  Leland,  I   Sandf.  (N.  Y.)  619. 

Uartwell,  4Bosw.(N.  Y.)684;butnot  a  3.  In   an  act  making   municipalities 

female  defendant  in   an   action   to   re-  liable  for  damages  caused  by  mobs,  bul 

cover  damages  for  defrauding  the  plain-  denying  the  benefits  of  the  act  to  those 

tiff  of  his  property.    Muser  v.   Miller,  througn  whose  own  illegal  or  improper 

li  Abb,  <N.  Y.)  N^C.  josn.     To  bring  conduct     the     damage     was     caused, 

a  female  defendant  within   the   eicep-  "  improper"  means  "  that  which  is  '  not 

tion  of  the   statute,   an   injury   to   the  suitable,'  '  unfit,'    '  not   suited    to     the 

right  of  the  owner  is  sufficient,  without  character,   lime   and   place.'  "      "  That 

any  physical  injury  to  the  chattel  Itself,  improper  conduct  was  such  as  a  man  of 

Thus,  a   warrant   of   arrest   may  issue  ordinary  and  reasonable  care  and  pru- 

againel  a   female   defendant .  who   has  dence  under  the  circumstances  would 

been     instrumental     in     inducing    the  not  have  been  giiilty  of,"  Is  a  correct 

embezzlement  of   plaintiff's   propertv.  charge   to   the    jury.      Chadboume  f. 

Duncan    r.  Katen,    6     Hun  (N.    Y'.)  New  Castle,  48   N.  H.  196;  Palmer  v. 

i;    or  who    has    borrowed    money   by  Concord,  48  N.  H.  jii;  s.  c,  97   Am. 

falsely       representing       that      certain  Dec.  fioi.     And  see  Co.  of  Allegheny 

worthless     bonds     delivered     to     the  t.  Gibson,  90  Pa.  St.  415. 

lender  as  security  for  the  loan  are  good,  S.  The   W  ark  worth,  53  L.  J.,  P.   D. 

Eypert  r'.  Bolenius,  3   Abb.  (N.  Y.)  N,  65. 

C.   193;   or   who  has  aided  her  co-de-  In    an    attachment   act  requiring    a 

fcndants  in  taking  certain  certificates  of  bond  for  costs  and  the  damages  which 

stock  belonging  to  the  plaintiff,  and  in  the  defendant  might  sustain  in  conse- 

disposing  of  the   same,   and    applying  quence   of   the   writ's  being   sued   out 

the  money  received  to  their  own  use.  ittiproprrly,  this  word  "  has  a  broader 

Northern  Ry.  Co.  of    France  v.  Car-  signification  than  a  mere  irregularity, 

penter,   1    Abb.   (N.   V.)    Pr.    iw.    13  and   it   Ik    insufficient   to   allege    as    a 

How.  (N.  Y.)  Pr.  122.     But   see  Tracy  breach  of  the  condition,  although  in  the 

V.  Leland,  2  Sandf.  {N.  Y.)   729;  3    N.  esprcss  words  of  the  bond,  tliat  it  was 

Y.  Code  Rep.  47.  '                ... 

It  has  been  *e/rf  that   this   provision 

doest  not  subject  a  married  woman  to  has  no  meritorious  cause  of  action,  of 

arrest  on  mesne   process  ;  and    that,  as  the  class  ot  actions  in  which  the  luw 

at  common   law,  she   remains  exempt  authorizes    a    resort    to    the    remedy 

from  arrest  thereon.     Baldwin  7>.  Kim-  against  the  defendant,  or  having  such  u 

mel,  16  Abb.    (N.    Y.)  Pr.  353;  i  Robt.  cause  of  action  the  ground  alleged  in 

109;    Schaus  'V.   Putschcr,  16  Abb.  (N.  the  affidavit  for  its  issue  is  untrue,  or 

Y.)Pr.3(3  r\\it,  How.Pr.463;  Anony-  not   one    of   the   grounds    enumerated 

mouB,  1  Duer  (N.  Y.)  613;  8  How.  Pr.  which    must    exist    before    it    can    be 

134.     In  Hovey   v.   Starr,  42  Barb.  (N,  obtained."     Steen  v.  Ross,  22  Fla.  4S0. 

Y.)  435,  440,  it  was  pointed  out  that,  as  Impropar    M&TlK&tlon,  in   policies  of 

under  the   New  Yorlc   code,  execution  mutual     insurance     against     loss     or 

against  the  person  could  only  if^sue  after  damage  to  goods  by  reason  thereof,  is 

the   return    of   execution    against   the  "  anything   improperly  done   with   the 

goods   unsatisfied,  and  the   return  con-  ship  or  part  of  the  ship  in  the  course  of 

stituted    evidence    of    no    property,   a  the  voyage."  Where,  the  bilge  cock  hav- 

marrled   woman   was     practically   ex<  ing   been   opened   for    the   purpose  of 

empt  from  Imprisonment  as  she  was  en-  getting   water   out   of  the    ship,  and 
240 
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IMPROVE.  DOmiXin. 

IMPEOTX. — To  employ  advantageously ;  to  enhance  in  value ; 

to  make  better,*     SpecificaUy,  of  land,  to  cultivate*   To  occupy,' 

I  Jl^For  Note  J  KC  page  J43.) 

hiving  been  negligently  left  open,  the  1.  It  having  been  contended  !n  argu- 

«e>  cock  was  opened  to  get  water  to  ment  that  the  power  to  improve,  or  a 

work    the    ship    and     the    cargo    was  corporation  formed  "  to  hay,  im^rorc, 

damaged,  the   injury    was    decided    to  leai>e,  sell,  and  othtrwlse  dispose  of  real 

hare    been    occasioned     by    improper  estate,"  was   restricted   to   things   per- 

navigation.     Good    f.    London    S.   S.  Ibrmed  on  the  land  itself,  it  was  decided 

Ovmers'  Atc'n,  L.  R.,6  C.  P.  563.     The  that,  though  this  might  be  the  ordinary 

expression  would  Include   bad  storage,  meaning,    yet    Imfreve    "  also    has    a 

which  aOects   the   safe   sailing   of  Uie  larger    and     wider     si^ification,    and 

(hip.      Per     MoNTAGiTE     Smith,    J.,  amongst   other   definitions,    Worcester 

Ibid.     It  extends  also  to  an^'thlng  neg-  defines  the  word  'improve'  to  mean  *tt> 

ligently  done,  or   omitted    to   be  done,  make   good   use   of;  to  employ  advan- 

belbre  the  navigation  begins,  which  has  tagcousty;    to    increase,    augment,    or 

an  effect  upon  navigation  of  the  ship,  enhance,  as  to  that  which  is  evil ;'  \thile 

It  includes  "  every  case  where   some-  Webster  defines  it  '  to  make  better;  to 

thing   Is    omitted   to   be   done,   which  advance  In  value;  to  use  or  employ  to 

ought  to  be  done  before  the  departure  good  purpose;  to  make  productive;  to 

of  the  ship  In  order  to  carry  the  cargo  turn   to   profitable  account;  to  use  for 

uTely  from  the  port  of  departure  to  the  advantage'     ...     I    think   the   term 

Ert  of  arrival,  and  where  that  omission  'improve'  Is  here  employed  in  its  more 
dB  to  the  cargo  not  being  safely  and  liberal  sense,  and  Includes  the  per- 
properly  so  carried."  Fry,  L.  J.  formance  of  any  act,  whether  on  or  off 
"They  do  not  refer  simply  to  Improper  the  land,  the  direct  and  proximate 
nxrigation  with  regard  to  the  ship  tendency  of  which  is  to  enhance  Its 
henelf,  but  also  to  Improper  navigation  value  in  the  market."  The  appropri- 
with  regard  to  the  safety  of  the  goods  ation  of  funds  to  a  railroad  in  the 
in  the  ship."  Lord  Eshbr,  M,  R.  vicinity  is  within  the  powers  of  the 
Damage  occurring  because  the  port  corporation.  Vandall  r.  S,  S.  F.  Docli 
throu)^  which  the  ship  was  loaded  Co.,  40  Cal.  83.  In  considering  a  trust 
■as  insecurely  fastened  is  within  the  to  imfrmie  and  manage  real  estate, 
term.  Carmlchael  u.  Liverpool  S.  S.  Senator  Maison  in  Coster  v.  Lorillard, 
O.  M.  I.  Ass'n,  igQ^B.  Div.a42;  S.C.,  14  Wend.  ;N.  Y.)  359,  said:  "I  know 
rf  L.  J„  Qj_B.  108,  438,  57  L.  T.,  R.  N.  not  what  the  trustee  could  not  do  with 
S.j5o,e(litorittlly  criticised  InSj  L.  $.57.  this  estate,  under  the  head  of  Improve- 
In  construing  the  same  phrase,  as  ment;  anything,  everything  which  will 
used  in  an  act  llmilii^  the  liability  of  tend  to  enhance  its  value."  And  see 
the  owner  of  a  ship  for  damages  to  'Trustees  of  Greene  Foundation  t: 
another  ship,  occurring  by  reason  of  Boston,  11  Cush.  (Mass.)  57. 
the  improper  navigation  of  the  former.  Where,  under  a  statute  providing 
Bkett.M.  R.,  said:  " 'Improper' really  that  patents  might  be  granted  for  new 
means  'wrongful' — that  Is,  otherwise  and  original  designs,  a  patent  was 
than  by  inevitable  accidenL  I  will  granted  for  a  new  and  improved 
read  to  what  in  my  judgment  the  act  design,  no  prior  design  beini' 
implies:  All  damage  wrongfully  done  mentioned,  the  term  "improved 
by  the  ship  to  another  ship,  while  the  was  construed  to  mean  new  and 
damaging     ship    Is     being    navigated,  distinctive,  and  Improved  as  compared 


E  the  wrongful  act  is  due  to  the  with   others;   and   in   connection   with 

"tgligence  of  any   person,   for  whose  new,    to    mean     original.       Wood     i-. 

negligence   the  owner    is    responsible,  Dolby,  7  Fed,  Rep.  475. 

unless  it  occurred  with  the  privity  of  A   power  to  improve  the  course  of 

the  owner."     Inabilt^  to  steer  because  roads  Includes  the  power  to  lower  and 

of  a  screw  improperly  inserted  in  the  raise  roads,  to  fill  up  hollows  and  level 

steering  gear  is  within  the   act.     The  hills,     Boulton  v.  Crowther,  i   B.  &  C. 

Warkworth,  53  L.  J.,  P.  D.  65.  703. 

lapcvpw    raxtonl,    with    Intent    to  S.  In  a  statute  authorizing  the  laying 

make  the  county  chargeable.  In  an  act  out  of  roads  through  improved  or  culli- 

relatii^,    means    "  without    legal    au-  vated land,  these wordsare synonymous, 

tbority."    Foster    v.  Cronkhite,  35  N.  They  "  are  to  be  taken  in  the  popular 

V.  145.  sense  according  to  the  general  under- 
10  C.  of  L.— 16                        341 
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IMPROVEMEN  TS. 

IMPBOTBIIESTS.— See  Dower  ;  DRAINS  AND  SEWERS;  Eject- 
ment ;  Fixtures;  Landlord  and  Tenant  ;  Mortgages;  Parti- 
tion. 


Definition,  243. 

I.  Betlemiems     of     Private     Real 
Property,  143. 
I.     By  Oceafanis  Under  Color  of 
TilU,  J  43. 
(1)     General  Rtilti,  343, 
(j)     Statuiory       Comfenaatien, 
H5; 


(3)  Notice,i^i. 

(4)  0/K/,J49. 

(5)  Strict  Conslruchon,  2$u 

(6)  Equity.  151. 
i.     By  Leasees,  254. 

(t)     Bettermenis  and  Refairs, 

(1)  Repairs  by  Tenant  Who  Is 
Also  Mortgagee,  255. 

(3)  Boundary  Mistaken^  Im- 
provements   Comfensttted, 

{4)      Partition,  257, 
(S)     Public     Land— Improved, 
asS. 
3.     By    Mortgagors    and    Mart- 
gagtes,  359. 
•      Improvement      of      Mori' 


(0 


4.  Gravel,  Rail  and  Plank  Roads, 

265. 

5.  Description  of  Higktsays,  ifif}. 

6.  Establiibment   of    Higk-aays, 

368. 

III.  Improvement*  of  Navigation,  369. 

IV.  Local  ImpTOvemcDta,  270. 

I.     Constitutional  Provisions,V}t). 

(1)  Inkibitions,  370. 

(2)  Taking  Property  for  Mu- 
nicipal Purposes,  371. 

/?«r^  of  Equality  and  Uni- 


<3)  Corporation  Improving 
Before  Acquiring  TilUto 
Land  for  Public  Use, 
360. 

{4)  Wken  Mortgagee  in  Posses- 
sion  May  be  Compensated 
for  Improvements,  361. 

(5)  Purchasers  at  Mortgage 
Sale— Wken  Compensated 
for  Tkeir  Betterments,etc. 
upon  Redemption,  362. 

II,  Improvements  of  Highways,  163. 
1.    Petition,  263. 
3.     Grades,  364. 
3.     Streets—Fee  Owner.  165. 


<3) 


',  273- 


(4)     Police  1 

h)     One  Subject  Expressed  in 

Ike  Title  of  Statutes,  375. 
(6)     Limitations,  376. 
).     Statutory  Autkorlxation,  376. 
( 1 )     Delegation    of    PoTotr    to 

Municipal   Corporations, 

276. 
(3)     Power    Conferred   Siould 

be  Definite,  377. 
(3)     Scope  of  Ike  Autkoritaliou, 


(6)     Inhibited      A  uthoritation, 
381. 
\.     Ordinances,  iSi. 

(i)     General  Features,  381. 

(I)      The     Term    "  Street    Im- 
provements," 383. 

(3)  Description,  183. 

(4)  Petition— Order,  285. 
i.    Notice,  386. 

(i)     Necessity  0/,  a86. 
<3)     Purpose  of,  287. 

(3)  Governed  by  Statute,  387. 

(4)  Newspaper  Advertisement, 


J.     City  Contracts   for 
ments,  390. 
(i)     Charter  A  uthori 


Impro 


standing     of    the     community,    ■when  >.  Land    itnprovea   by   one    Je   land 

diEtlnguishing  wild  land,  or  land  in  a  occupied,  held  by  him,  as  this  expression 

state   of  nature   from   thai  which   has  is  used  in  descriptions  in  deeds.     This 

been  culUvated  and  improved."     The  use  H  not  a  technical  one.      Where  a 

term    improved     land    here    does    not  description     read.     "  thence      running 

include   land    with   buildings    thereon,  southerly  by  land  improved  by   A  to 

Clark  V.  Phelps,  4  Cow.  [N.  Y.)  190.  road,"  and  a  straight  line  v   '^ 


bv   A  tr 


"  Improved    was  held  to  be  synony-  included   part  of  this  land,  but 

mous     with    "converted    inio    arable  running  west  and  then  south  would  m. 

ground  or  meadow,"  in  Ross  i-.  Sniilh,  the  latter  was  adopted.     Bond  f.  Fav, 

(B.&Ad.gii-  Allen  (Mass.)  313. 


line 
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IMPROVEMENTS.  PriT>t«  Ba^  Pr«pmtr. 


(I) 

Unaultorhed      Contract, 

sons.  304. 

393. 

Cg)      Assessing  for  Old  Works, 

C3) 

Certificates,  193.    . 

(lo)     Reassessment,  304, 

(4) 

LettingCoHtracis  to  Lowest 
Bidder.  393. 

7.     Frontage  Assessments,  306. 

(s) 

Assessment     Lien,    as    to 

(I)     Linear  Rule.  yA. 

Contracts,  394. 

(2)      Apportionment  of  Cost  for 

Sftcial  Assessments  for  Sft- 

cM  Benefits,  iq^. 

—  What  Is  Liable,  ivj. 

(I) 

Tke  Princifle  of  the  Im- 

8.      Vacating  Assessments,  310. 

fosition,  195. 

(I)      Wken  Proper,  xxo. 

W 

HoTv  Differing  from  Gen- 

(3)  £/irf«/  rfl^fl/,-«^,3M. 

eral  Assessment,  396. 

9.     Damages,  ^11. 

(3) 

Wio  May  Assest,  397. 

(1)     Af«a,»r*  0/,  31J. 

(4) 

Requisites  of  Sftcial  Levy, 

(3)     Remedy,  31^. 

198. 

(3)     Proceedings  in  Rem,  316. 

(6) 

Special  Benefits,  300. 
decisions  of  City  Councils 

(4)     Liability     for     Changing 

Street  Grades,  316. 

as  to  Benefits,  301. 

CS)     Estimation    of    Damages, 

(7) 

Benefits  to  Railroad  Prof- 

3-8. 

"■'y^  303- 

(6)     5h.Vj  i^  Ow»«»-j,  319. 

(8) 

Imfrovements      of       City 

(7)     Recovery  of  Payments  in 

Property  by  Private  Per- 

Error, 330. 

Definition. — In  law,  improvements  is  a  term  meaning  changes  in 
the  condition  of  property  by  which  its  value  is  increased.  It  is 
usually  employed  in  the  plural  form  and  with  reference  to  real 
property.  Illustrations  may  be  found  in  the  erection  of  buildings 
upon  land  previously  vacant,  additions  to  buildings  already  upon 
the  land,  the  construction  of  sewers,  the  grading  and  paving  of 
streets,  the  removal  of  obstructions  to  streams,  the  draining  of 
swamps,  the  clearing  of  woodland,  and  many  other  changes  by 
which  the  realty  affected  is  made  better,* 

X  BETTBBKEirrs  OT  Pxiv ATE  Seal  PsoFEBTT—1.  By  Ooeapasts  Under 
Color  of  Tifle — (i)  General  Rules.— The.  rules  governing  the  sub- 
ject of  improvements,  and  determining  to  whom  their  value 
should  be  accredited  in  cases  of  ejectment,  are  not  precisely  alike 
in  all  the  States.  Statutory  modifications  of  the  common  law 
produce  many  variances  in  the  application  of  the  rules.  Every- 
where, however,  great  favor  is  given  to  the  constructor  of  improve- 
ments who  acts  in  good  faith  and  enhances  the  value  of  the  land 
which  they  modify,  or  to  which  they  are  attached. 

cer   V.  Tobej,   ii   Barb.   (N.Y.)   360; 

Schenley's      Appeal,    70    Pa.    St.    98; 

, r-T--... -V    SchmHti/.  Ani.Btrong,72Pa.  St.   355; 

penditure  oflaborormoney,  lor  thepur-     Frederick  v.  Shane,  31  Iowa  154. 
pose  of  rendering  it  useful   for    other        "The  word   'improvement,'   as   used 
purposes  than  those   for   which   it   was     in   a   lease,   embraces   ever^    addition, 


originally  used,  or  more  useful   for  the  alteration,  erection  o 

same   purposes."   Bouvier's   Law  Diet,  by  the  lessee,  during  the   term   for  his 

Improvementa — work  done  or  things  use.     It  is  morecomprehendvethan  the 

built  or  placed  upon  land,  rendering   it  word   'fixtures,'   which    ia   necetMHlj' 

more  fit  for  use,   and   more   capable   of  embraced   iti  it.     French  v.  Ma/or  etc., 

producii^  income.    Abbott's  Law  Diet.  18   How.   Pr.  fN.    Y.)     320;     1   Man. 

See   French   v.   Mayor  etc.  of  New  &  Gr.   (Eng.)   737."      Tavlor's   Land- 

York,  16  How.  Pr.  /N.  Y.)  330;   Spen-  lord  „ml  Tenanl.  %  52+.  n,  1. 
24.1 
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IMPRO  YEMEN  TS.         ninu  BmI  Fr«p«t7. 

It  is  not  the  value  of  the  improvements  themselves,  nor  their 
original  cost,  nor  the  purpose  of  the  person  who  made  them,  but 
it  is  the  increased  value  of  the  land,  by  reason  of  them,  which 
the  court  is  to  consider  when  awarding  compensation   therefor.' 

Good  faith  entitles  the  possessor  of  land,  which  he  has  im- 
proved, to  great  favor.  Though  he  may  be  ejected  from  the 
premises  by  one  holding  a  superior  title,  yet  he  ought  not  to  lose 
what  he  has  expended  in  making  the  property  permanently  better 
and  more  valuable,  if  the  increased  value  be  equal  to  the  outlay.* 

Statutory  provisions  giving  compensation  to  such  honest  holders 
and  improvers  of  land,  who  are  ejected  therefrom,  have  been  held 
constitutional.'  If  notified  of  the  defect  of  his  title,  the  pos- 
sessor should  still  go  on  to  erect  buildings  or  otherwise  improve 
the  premises,  he  could  not  Justly  complain  at  the  toss  of  his  ex- 
penditure; but,  on  the  other  hand,  if  neither  notified  nor  put 
upon  inquiry,  he  has  been  held  entitled  to  recover;  and  he  has 
even  been  protected  by  statute  so  far  that,  for  improvements  made 
after  knowledge  that  his  title  was  defective,  he  could  recover,  in 
case  he  had  previously  acquired  the  property  believing  the  title  to 
be  good.* 

X.  SnbuiMd  Vklne.— The  rightful  own-  Gee,  64  MUs.  119.     If  entitled  toallow- 

er    recovering  land  of  a   possessor  in  ance  for  his  improvements,  because   of 

Ki>d  faith  under  a  defective  title,  is  his  possession  in  good  faith,  he  is  not 
und  to  pa^  only  for  the  value  of  such  accountable  for  the  value  of  the  use 
improvements  as  made  the  property  and  occupation  accruing  from  his 
more  valuable.  Against  this,  he  is  Improvements.  Bitner  v.  N.  Y.  & 
entitled  to  credit  from  the  defendant  Texas  L%nd  Co.,  67  Ten.  341. 
for  the  latter's  use  of  the  land.  Breit  9.  Where  the  possessor  had  re- 
V.  Yeaton,  loi  III.  141,  Only  what  built  burned  buildings  more  costly  than 
has  given  the  land  additional  value  can  the  old  ones,  it  was  keld,  in  an  action 
be  the  proper  subject  of  claim.  What  has  of  ejectment  in  which  the  plaintiff  re- 
been  expended  experimental Iv,  without  covered,  that  the  improvements  should 
increasing  the  worth  of  the  land,  con-  l>e  considered  in  the  defendant's  favor 
Btitutes  no  ground  for  an  allowance,  in  assessing  the  damages  against  him. 
Noble  V.  Biddle,  81  Pa.  St.  430.  He  had  rebuilt  in  the  belief  that  he  was 

Testimony  to  the  value  of  the  im-  rightlv  entitled  to  the  possession. 
provements,  and  not  to  the  increase  of  Hodgkins  v.  Price,  141  Mass.  162. 
the  value  of  the  land  by  reason  of  the  S.  The  constitutionality  of  statutes 
improvements,  should  be  disregarded,  givingthe  value  of  improvements  to  pos' 
Fisher  v.  Edington,  85  Tenn.  13.  The  sessors  bona  fide,  ejected  by  those  hold- 
allowance  for  improvements  should  be  ing  superior  titles  is  affirmed.  Barker  v. 
measured  by  the  benefit  to  the  land  Owen,  93  N.  Car.  198;  Yeev.Cov/Ary, 
which  the  true  owner  received.  Mc-  45  Ark.  410;  s.  c,  55  Am.  Rep.  560. 
Murray  u.  Day,  70  Iowa  671;  Thomas  *.  If  the  defendant  in  ejectment 
V.  Quarles,  64  Tex.  491.  has     neither    actual    nor   constructive 

Defenoa~8rt-off.— The  value  of  im-  notice  of  defect  in  his  title,  and  the  rec- 
provementB  cannot  be  set  olf  against  ord  did  not  put  him  on  inquiry  respect- 
rent  lyr  one  defending  against  an  ac'  ing  it,  he  may  claim  the  value  of  his 
tlon  of  ejectment  and  pleading  adverse  improvements.  Justice  i/.  Baxter,  93 
possession  for  three  years  under  color  N.  Car,  405.  He  may  recover  for  im' 
of  title.   Dobbsi'.  Havislon,  80  AlH.594.  provements  made  after  learning  of  the 

On  failure  of  title,  a   bona   fide   pur-  defect  as  well  as  for  Chose  made  betbre, 

chaser,  mistaking  the  law,   but   know-  if  he   believe   the   title   good   when   he 

ing  the  facts,  cannot   claim   compensa-  bought  the  property,   under  a   statute 

lion   for   Improvements   made  by   him  of    South      Carolina.      Templeton     t. 

while  in  possession.     Holmes   i'.   Mc-  Lowry,  aa  S.Cftr.  389. 
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B*ttMiiiMt>ef  IMPROVEMENTS.  Prinw  B«l  Propertr. 

If  good  faith  does  not  always  save  the  ejected  tenant  from  loss 
of  his  improvements,  it  is  yet  always  necessary  to  his  recovery  of 
their  value. 

(2)  Statutory  Compensation. —  In  some  of  the  States  the  honest 
holder,  who  makes  improvements  under  color  of  title,  is  protected 
by  legislative  enactment,  so  that  he  may  recover  compensation 
when  ejected.  Even  though  he  has  bought  at  a  tax  sale,  and  has 
acquired  no  vahd  title,  he  is  protected  by  such  a  statute.  He 
must  be  in  actual  possession,  and  believe  himself  to  hold  under  a 
good  title,  to  enable  himself  to  enjoy  the  benefit  of  such  legis- 
lation.* 

The  statutes,  however,  differ  with  regard  to  the  effect  of  notice, 
and  the  time  within  which  improvements  must  have  been  made, 
to  entitle  the  possessor  to  recover  on  eviction. 

(3)  Notice.^W  has  been  held  that  even  the  registry  of  the 
superior  title  is  not  such  notice  to  the  person  in  possession  under 
an  inferior  one,  as  to  cut  him  off  from  his  claim  for  improvements 
when  ejected,*     He  must  prove  his  own  want  of  knowledge.' 

1.  Btatiitoi7  Blgbt — The  Minnesota  Bouri.   to    be    not  sufficienC    notice  of 

sUllute,  wliich  entitles  an  ejected  poe-  adveree    title    to    preclude    a   tcnant'e 

sesRor  wlio  held  under  color  of  title  In  recovery'   for  improvements.       Hill  t, 

fee  simple  to  compensation  for  improve-  Tiesier,   15   Mo,   App,  399.      Compare 

ments,  means  color  of  title  in  the  claim-  Stump  v.  Hornbeck,  15  Mo.  App.  367. 
ant-possesaor  or  in  one  from  whom  he         S.  The  defendant  must  show  that  he 

claims  to  have  derived  his  right.      Hall  occupied   without  knowledge  that  the 

V.     Torrena.     32     Minn.      527.       See  land  was  part  of  the  public  domain,  In 

Wheeler  v.  Merriman,  30  Minn.  371.  order    to    recover     for    improvements 

But  one  disseised  cannot  recover  the  made  on  school  lands  held  by  him;  and 

value  of  crops  sowed  and  removed  by  he  must  show  that  he  had  no  means  of 

disseisor  during  his  occupancy,  though  learning  that  fact.     Thompson  v.  Com- 

the  statute  gives  the  value  of  real  prop-  stock,  ^9  Tex.  318. 

erty,  excluding   improvements,  for  six         In  Vermont,  where,  by  statute,  a  de- 

years  or  less,   as  damages   against  the  fendant    in   ejectment    Is    allowed    for 

wrongful  holder.     Minn.  Gen.  Stat.,  ch,  improvements   on   land    purchased   \>y 

7^.  >j  13;    Nash  V.   Sullivan,   32  Minn,  him,      he      "supposing      the    title     to 

180.  be    good     in    fee,"    a   purchaser    who 

Even  a  possessor  under  a  void   tax  bought  with  knowledge  of  incumbrance 

deed  may  claim  Improvements,  under  but   with    the    belief  that   the   vendor 

the  Wisconsin  statute  which  gives  im-  would  remove  it,  is  not  entitled  to  the 

provements  to  a  JoBoyS'rfe  holder  under  benefit  of  the   act.     Vt,    Rev.    Laws, 

color  of  title.     Zwietusch  v.  Watklns,  ij  ia6o;  Jones  v.  Steam. 
f)i  Wis.  615.  An  heir  who  had  occupied  land  for 

The  "occupying-claimant   act"  does  several  years  and  improved  it,  without 

not  give   a  defendant  d   right   to   the  objection  on  the   part  of  his  co-heirs, 

value  of  his  improvements   unless  he  may  be   allowed  compensation  for  his 

was  in  full  and  actual  possession  when  improvements,  when,  at  their  suit,  he  is 

he  made  them.      Coonradt  v.   Myers,  deprived   of  his  individual  possession, 

31  Kan,  30.  Litton  v.   Litton,  36  La.  An.  348.     A 

9.  XeslatiT    MotiDa. — A    plaintiff    in  divisional  share  of  betterments  may  be 

equity  to  recover  land  improved  by  the  shown      under      such     circumstances, 

possessor  in    good   faith   and   without  Chandler  11.  Shaw,  77  Me.  84. 
actual  knowledge  of  the  plaintiff's  reg-         PacolTnuuteT.—Oood  faith  cannot  be 

tstered  title,  must  compensate  the  latter  successfully  asserted  by   one  who   ac- 

for,  them  if  he  takes  the  land.     Howard  cepted  a  parol  transfer  of  land,  so  as  to 

1:  Massengale,  13  Lea.  (Tenn.)  ^77.  entitle  him  to  the  value  of  his  improve- 

Tlte  regtetry  record  was  kfld,  in  Mis-  ments  when  ejected.     The   Mtssisdppi 
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But  when  suit  has  been  brought  against  him  on  the  superior 
title,  he  cannot  then  go  on  and  make  improvements  and  plead 
ignorance,  in  order  to  recover  their  value.  In  Connecticut,  how- 
ever, under  construction  of  statute,  it  has  been  held  that  even 
after  notice  of  an  adverse  claim,  he  may  still  improve  and  be 
compensated,  believing  in  his  own  title,'  Some  of  the  States 
limit,  by  statute,  the  time  within  which  improvements  must  have 
been  made,  in  order  to  enable  an  ejected  possessor  to  recover  com- 
pensation. They  also  provide  the  method  of  his  procedure.  In 
some  instances  full  value  is  allowed  ;  in  others,  only  to  the  extent 
of  the  rent,  when  the  land  is  held  merely  by  sufferance.' 

Code  of  1880,  I)  IS"'  gives  the  right  to  rent  due  for  the  use  of  Ihe  land.     Dean 

claim     improvements    to    a    possessor  v.  Feely;  6q  Ga.  804. 

"under  some  deed  or  contract  of  pur^  A  defendant  maj'   recover  the  value 

chase  made  or  acquired  in  good  faith."  of    permanent  improvements    on    the 

CItizenE'   Bank  i\  Coetanera,  61   Miss,  suggestion  of  three  years' adverse  po<i- 

S25.  BCBBion,  if  he  is   an   occupant   claiming 

AdverM      pouBBBlon. — Three   gears'  title.     A  mere  treepasser  cannot.     New 

adverse  possession  by  the  defendant,  in  Orleans  etc.  R.  R.  Co.  v.  Jones,  68  Ala. 

good  faith,  during  which  time  he  made  48,  in  exposition  of  Ala.  Code,  <j^  Z95l> 

permanent  improvements,  entitles  him  3953. 

to  their  full  value  when  he  is  ^ccted.  A  possessor  who  improves  real  estate 

The  plaintiff  may   recover  rent  for  the  in    good    faith   may   recover  therefor  if 

time.      Turnipseed    v.    Fitzpatrick,   75  the  rightful  owner  decides  to  retain  the 

Ala.  297.  improvements.     Pending    the   owner's 

BUI  nied  —  HoUc«.  —  Improvements  decision,  the  possessor  is  the  owner  of 
made  alter  a  t>itl  iited  in  equity  for  the  the  improvements  and  owes  no  rent  for 
recovery  of  the  land  cannot  be  allowed  Ihem.  Lands  which  are  the  separate 
the  defendant  in  ejectment,  though  property  of  a  married  womnn  are  sub- 
taxes  paid  thereafter  may  be  recovered,  ject  to  this  rule.  Kibl>e  v.  Campbell, 
Gordon  v.  Tweedy,  74  Ala.  332.  34  La.  An.  1163. 

The     character     of     improvements  Improvements    made   owing   to   the- 

should  be  specifically  shown — proof  of  honest   mistaking  of  the  boundary  line 

their  value  is  not  enough.     Clewis   v.  may   be    ftliowed    the  defendant    who 

Hartman,  71  Ga.  3io.  made  them,  if  the  plaintiff  stood  by  and 

1.  Even  though  made  afler  notice  of  knowingly  permitted  his  own  land   to 

the    adverse    claim    under  which    the  be  thus  bettered  by  another,     Gatlin  ;-. 

defendant    was    ejected,   his   improve-  Organ,   57   Tei.    11.      But    a    mistake 

ments  may  ije  allowed,  if  made  in  good  caused   by   the  defendant's  "own,  ine»- 

faith    and    belief   in   his   title — a   quit  cusable  negligence,"  wilt  not  avail  hint 

claim  deed— under  a  Connecticut  stat-  in  his  clafin  for  improvements.     Folev 

ute.     Ct.  Gen.  Stat.  Rev.,  187s,  p.  361;  v.  Kirk,  33  N.  J.  Eq.  170. 

Griswold   v.  Bragg,  ig  Blatchf  C,  C.  ProaednrB — ID0I1.— When  claims  for 

94.  improvements   are   filed   in    ejectment 

Though  the  existence  ofa  paramount  suits,  a   copy   must   be   served   on  the 

title  might  have  t>een  learned  by  due  plaintiff  ten  days  before  Che  iirst  day  of 

diligence  a  purchaser  under  another  title,  the   term   at  which   the  cause  is  to  be 

in  good  faith,  was  allowed  improvements  tried.  "The  claim  must  be  made  before 

under   the  construction  given    to    the  the   first   term   of   court    after  joining 

Miss,  statute  governing.     Canal  Bank  issue,   and   if  postponed   until    a   new 

I'.  Hudson,  III  U.S.  66.  trial,  evidence   under  such  a   claim  is 

9.  One  holding   land   in  good  faith,  inadmissible,"      Van    Den    Brooks   t. 

under  an  adverse  title,  mav  be  allowed  Correon,  48  Mich.  183. 

the  full  value  of  the  improvements  he  Vi-hen   the   defendant  is   entitled  to 

has  made  upon  it,  though  the  rule  is  that  the  value   of  the   improvements  which 

the  value  of  permanent  improvements  he  claims,  and   is   allowed  it,  judgment 

made  by  a  mere  tenant  by  sufferance  for   the  plaintiff,  in  the  ordinary  fonn, 

can  be  allowed  only  to  the  extent  of  the  sujticiently   protects   the   defendant,   if 
246 
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Whether  a  purchaser,  who  comes  into  possession  and  improves 
the  property  he  has  bought,  is  entitled  to  compensation  for  his 
outlay,  when  it  afterwards  turns  out  that  he  obtained  no  good 
title  and  must  surrender  the  property,  depends  upon  notice.  If 
he  improved  without  notice,  either  actual  or  constructive,  he  may 
recover  compensation,  as  a  general  rule.  If  he  had  notice,  of 
either  character,  the  rule  is  the  other  way.' 

Absence  of  notice  must  be  accompanied  with  good  faith  on  the 
part  of  the  purchaser.*  One  in  possession,  who  has  not  yet 
bought,  but  proposes  to  buy  the  premises  occupied,  and  who  has 
improved  them  by  direction  of  the  owner,  acquires  a  Hen  on  them 
to  the  amount  expended. ^    No  lien  is  created  for  purchase  money 

fiaid  to  a  husband  who  wrongfully  sought  to  convey  his  wife's 
and;  but  the  honest  purchaser  is  entitled  to  reimbursement  for 
improvements  put  upon  it  by  him  while  in  possession.*     It  would 

the  plaintiETB  failure  to  pa^  the  aesess-  Witt  v.  DnildB'  Grand  Grove,  5c  Wie, 

ment  is  equivalent  to  an  abandonment.  376.     The  holders  of  a  mechanics  lien,. 

Guild  V.  Kidd,  48  Mich.  ^07.  who  caused  a  sale  thereunder  and  pur- 

The   statute   of   Michigan,   allowing  chased   the   real   estate  on   which  the 

for    improvements    on   a   recover^'   in  lien   rested,  and   then   made   improve- 

cjectment,    can    apply    only  to    cascB  menta  on  the  land,  had  no  claim  for  the 

where  the  plaintiff  establishes  a  title  in  value  of  the  improvements  when  alter- 

fee  simple.     Burkle  v.  Ingham  Co.  Cir-  wards  evicted  by  the  foreclosure  of  a 

cuit  Judge,  42  Mich.  518.  mortgage    that    was   superior    to     the 

After  demurrer  to  a  cross   petition  lien.      Powell  v.  Rogers,  11   III.   App. 

had   been  sustained,  the  cross  petition  98. 

was  treated  as  properlj  in  the  case,  so  3.  Good  faith  in  the  possessor  who 
ai  to  award  the  defendant  compensa-  is  ejected  is  essentia]  to  his  right  to 
tlon  for  his  improvements  to  the  real  compensation  for  his  improvements. 
estate  in  controversy.  Preston  v.  Shaw  v.  Hill,  46  Ark.  333. 
Rrown,  35  Ohio  St.  18,  S.  Hen,— Where  the  plaintiff  gave 
1.  Ho  HoUee. — "When  a  purchaser  for  possession  to  the  defendant,  and  author- 
a  valuable  consideration,  without  notice  ized  him  to  make  improvements,  while 
of  any  Infirmity  in  hie  title,  has  added  the  latter  was  contemplating  the  pur- 
to  the  permanent  value  of  the  estate  by  chase  of  the  property,  the  value  of  the 
his  Improvements,  he  is  entitled  to  full  Improvements  was  held  a  lien  on  the 
remuneration  for  such  added  value; "  land  in  favor  of  the  defendant  when 
and  he  has  a  lien  upon  the  estate  which  ejected  at  the  suit  of  the  owner,  Han- 
tlie  owner  must  discharge  before  being  nibal  etc.  R.  R,  v.  Shortridge.  86  Mo- 
restored  to  his  original  rights.  Hatcher  661. 

If.  Briggs,  6  Or.  31.  IIortf«c«  Sal*. — A  bona-fide  pur- 
Improvements  made  may  be  set  off  chaser,  who  improved  the  property  he 
against  mesne  profits  by  the  defendant  had  bought  at  the  foreclosure  of  a. 
in  ejectment.  Ege  r.  Kille,  84  Pa.  St.  mortgage  belonging  lo  an  estate  which 
333.  had  not  been  imentoried  nor  assigned 
CoutrnotlTe  Motto*. — A  purchaser  to  the  administrator,  was  allowed  the 
who  improves  the  land  purchased  by  value  of  his  improvements  though  he 
him,  after  constructive  notice,  has  no  had  not  acquired  title  or  even  color  of 
claim  for  compensation  therefor  when  title.  Miller  r,  Clark,  ,^6  Mich.  337. 
his  title  proves  illegal.  Effin^er  v.  4.  Bonfc-flde  ?nralWMr. — [fahueband 
Hall,  81  Va.  94-  If  he  has  notice  of  assumes  to  convey  his  wife's  land — she 
the  equities  of  the  real  owner,  he  is  not  not  joining  in  the  deed — the  purchaser 
entitled  to  payment  for  improvements  may  have  the  value  of  the  improve- 
inade  without  the  owner's  consent,  ments  erected  by  him  in  good  falth,but 
This  is  Meld,  where  there  has  been  no  not  a  lien  for  the  purchase  money  paid 
concealment  of  title  by  the  owner,  and  to  the  husband.  Garth  ri.  Fort,  n  Lea 
no  delay  in  the  assertion  of  his  rights.  (Tenn.)  6S3. 
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have  been  otherwise,  relative  to  compensation,  liad  the  purchaser 
induced  the  sale,' 

A  purchaser  of  real  property,  at  a  judicial  sale  which  did  not 
affect  the  title  of  certain  joint  owners,  sold  it.  He  gave  deeds  to 
different  persons  —  each  buying  a  part  —  and  they  improved  the 
property  by  building  thereon.  The  rights  of  the  joint  owners 
above  mentioned  were  held  to  have  been  neither  increased  nor 
diminished  by  the  sales.  They  could  proceed  to  a  partition  of 
the  property  as  though  the  sales  had  not  occurred. 

If  their  shares  (not  being  barred  by  the  sales)  should  be  assigned 
from  the  improved  property,  and  the  value  of  the  improvements, 
etc.,  ascertained  by  judicial  inquiry,  a  heavy  expense  would  be 
incurred ;  but  if  these  shares  should  be  satisfied  from  the  unim- 
proved portion  of  the  original  land  tract,  the  cost  and  labor  would 
be  avoided.     So  reasoned  the  court. 

To  adjust  any  inequalities  in  the  partition,  the  value  of  the  land 
must  be  estimated  without  regard  to  the  improvements.  Every 
portion  should  be  required  to  contribute  in  proportion  to  its 
value.* 

1.  A  guardian,  under  a  void  order  of  In  possession  under  such  agreement, 
court,  sold  his  ward's  land  at  an  Inade-     and  consents  that  the  structure*  may  be 


i|uate  price.    Eightyears  after,  the  ward,  removed,  it  has  been   held^9.\.  the  v 

lieing   of   age,   attacked    the    transfer,  dee  can   recover  nothing  for  his  outlay. 

The  purchaser,  who  had   been   instru-  McCracken  tj.  McCracken,  88  N.  Car. 

mental  In  procuring  the  void  order,  had  272. 

improved  the  land;  but  he  was  ieid  not  Told  Jii41ot«l  ■kIb.—A  title  under  a 
entitled  to  allowance  therefor.  His  use  judicial  sale,  void  for  want  of  jurisdic- 
of  the  properly  compensated  him  for  tion  in  the  court,  but  the  proceedings 
hisoutlay.  Grider  v.  Driver.  46  Arl(,  regular  on  their  face  and  unquestioned 
109.  at  the  time,  enabled  the  purchaser  to  re- 
Oral  Poxeliaaa. — One  who  built  a  cover  for  necessary  repairs  made  while 
house  on  land  which  he  possessed  under  in  possession  of  the  land.  French  v. 
an  oral  contract  of  sale,  was  allowed  to  Grenel,  57  Tex.  173.  And  a  purchaner. 
maintain  replevin  for  It,  when  the  ven-  in  good  faith,  from  a  married  woman. 
dor  had  repudiated  the  contract  and  was  held  entitled  to  the  value  of  his  im- 
taken  possession  of  the  premises,  provements,  though  the  deed  was  void. 
Waters  v.  Reuber,  16  Neb.  99;  6.  c,  49  [lawkins  v.  Brown,  80  Ky.  186. 
Am.  Rep.-  710.  Bui  it  has  been  held  8.  Gittings  v.  Worthington,  67  Md. 
that  if  the  purchase   has  not  been  com-  139. 

pleted,  and   the  improvements  are  not        ImprOTttiiBnti  Kad*  Under  mrtaka  Of 

betterments,   buildings   erected   on  the  L»w. — One   who   had   made    improve- 

land  of  another  byoneoccupyingunder  men ts  under  a  mistaken   notion  of  the 

a  contract   to   purchase,  belong  to  the  law  was  not  allowed  for  them  upon  his 

ownerof  the  soil  if  the  saleis  not  com-  being   ejected.     The   law  provides  (in 

Bleted.  Tyler  f .  FIckett,  75  Me.  211.  Mississippi,  where  the  case  occurred) 
ut  if  the  vendee  is  not  at  fault,  he  is  that  no  defendant  in  ejectment  shall  be 
entitled  to  the  value  of  the  improve-  entitled  to  compensation  for  improve- 
ments which  enhance  the  worth  of  the  ments,  unless  he  claim  the  premises  un- 
real estate,  upon  a  rescission  of  the  con-  der  some  deed  or  contract  of  purchase 
tract.  This  holds  good,  regardless  of  made  or  acquired  in  good  fatth.  Ttie 
the  cost  of  the  Ixtterments  or  the  defendant,  in  the  case  decided,  had 
amount  of  the  rents.  Smoot  v.  Smoot,  honestly  mistaken  Che  law,  but  was  held 
II  Lea  (Tenn.)  274.  If,  however,  the  "not  such  a  iona^rf^  purchaser  as  to 
vendor,  failing  to  perform  a  parol  agree-  entitle  htm  Co  compensation  for  such 
ment  to  sell,  makes  no  use  of  Che  im-  improvements,"  The  purchaser  had 
pro\ementR  made  bv  the  vendee  while  Irought  at  a  tax  sale.  "He  thought  his 
248 
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The  value  of  improvements  to  the  amount  to  which  the   realty 

has  been  bettered  (against  which  rent  may  be  set  off),  is  allowed 
by  the  code  of  Virginia;  but  a  verdict  allowing  it  in  a  sum  which 
the  evidence  does  not  warrant,  will  be  set  aside  on  appeal.' 

(4)  Offset. — The  rule  is  well  established  that  the  honest  occu- 
pant, holding  under  color  of  title,  and  without  notice  of  a  better 
one,  may  have  the  cost  of  betterments  made  by  him  set  off  against 
rents,  upon  his  eviction.* 

tax-title  was  good.     .    .     InthishewaE  may  eslimatt  the  value;  but,  when  the 

mUtaken.     .     .     He  knew  the  facts  and  delendant   has  failed  to  pray  for  a  jurj- 

mistook     the     law,"    said     the    court,  for  thU  purpose,  at  the  pro[>er  time,  he 

Holmes  T'.  McGee,  64   Mies.   119.     See  did   not  thereby  loEe  his  right  to  com- 

Cole    V.    lohneoh,    53    Mias.   94.   dis-  pensatlon.  Cownts  v.  Kitchen  (Ky.),  7 

tinguished'^in  this  case.  S.  W.  538. 

8toaK  OoTiMratioD  Hotioa.— A  partner  In  an  action  to  recover  land   of  one 

sold  his  interest  to   his  copartner,  who  who  purchased  from   the   grandmother 

sold   a   part  of  i(  to  another,  who  then  and   mother   of  the   plaintiffs,  each  of 

conveyed  it  to  a  corporation.     The  cor-  whom  had  a  life  estate  in  the  property, 

poration  had  no  notice  of  the  firsl  ven-  judgment   should   not   be  rendered  for 

dor's  lien   for   unpaid  purchase  money,  the  back  rents  for  the   period   prior   to 

but  bought  in  good  faith,  agreed  to  pav  the    termination    of   the    life    estates. 

inaCock,  and  took  possession.   The  first  Mcllvain  v.  Porter  (Ky.),7  S.  W.  Rep. 

vendor  enforci^d  !>i,s  lien.     Thecorpora-  309. 

tion,   having    improved    the    property  Betterments  should  not  be  estimated, 

( though  It  liad  not  paid   for   it  by  the  and  their  value  allowed  to  a  purchaser 

delivery  of  capital  stock  ai^  agreeJ,  nor  on   his  ejectment,   unless   it  is  shown 

had  received   any    deed   of   sale),  was  that   he   had  bought  and  held  in  good 

allowed  compensation  for  the  improve-  faith,  or  that   the   owner  knew  of  the 

menu.     It  was  said  that  it  must  answer  itnprovements,  etc.     Hall  v.  Hall  (W. 

for  so  much  of  the  slock  as  would  cor-  Va.J,  c,  S.  E.  260. 

respond  to  the  extent  of  the  lien.  Ware  t.  A  defendant  had  the  use  of  prop- 

!■- Curry,  67  Ala.  274.  erty    for    forty-eight   years,   and   then 

FortUtlir*. — If  a  contractor  to   pur-  obtained  a  verdict  of  nearly  a  thousand 

chase   land   has  possession  of  it.  and  ie  dollars  for  the  exceEis  of  the  value  of  the 

to  make  the  purchase   within   a   desig-  improvements   over   the   rent,  when  a 

nated   time,   meanwhile   to   make  pay-  witness   testified   that   five  years'  rent 

ments;  and   if,    when   some   of  the  in-  was  worth  the  improvements,  and  the 

Ktalments  are   overdue,  the   owner  and  other  evidence  was  indefinite.  The  ver- 

vendor  waives  his  right  to  a   forfeiture,  diet  was   set   aside.     H oil ings worth  v. 

and  the   vendee,   under    such   circum-  Funkhouser  (Va.),  8  S.  E.  591. 

stances,  makes     permanent     improve-  Bona-llds  Poihhoi,  In  Fa. — In  a  suit 

ments,  enhancing  the  value  of  the  land,  for   land,   the    defendant,   cast   in   the 

■he  vendor   cannot   enforce  a  forfeiture  action,  may  be  allowed  for  the  improve- 

Ibr  non-compliance  with  the  contract  to  ments  he  has  made  in  good  faith,  under 

purchase,  regardless  of  his  waiver  and  color  of  title,  by  way  of  set-off  against 

subsequent  agreement.    Braley  r.  L.ang-  the   plaintiff's   claim   for   damages  for 

ley.  iS  Kan.  So*.  the  detention  of  the  land.     This  seems 

Pnrah&iar. —  Color    of    title,   created  the   only  way  in  which  he  can  recover 

under   Iowa   Code,   ^   19S3.  by  paying  in  such  action;  and  he  can  recover,  for 

taxes,  etc,,  will  justify  a   recovery  for  permanent     impro\'ements     made    by 

permanent  improvements   made  under  him,  no  greater  sum  than   the   amount 

the  cognizance   of  the   owner  of   the  awarded   the   plaintiff  in  damages  and 

land.     Finnegan  -v.  Campbell   (Iowa),  mesne  profits.     Putnam  v.  Tyler  (Pa,), 

37  N.  W.  117.  IX  All.  Rep,  43;    Scates  v.  Same  (Pa.), 

The   successful   litigant  must  pay  for  12  Atl.  Rep.  51. 

betterments  made  In  good  faith  by  the  3,  An     honest    occupant,    believine 

other  party,  in  Kentucky,  before  being  himself  the  owner  of  the  property  which 

act^rded   possession   of   the    land    on  he  improves,  and  having  color  of  title, 

which  they  have  been  erected.     A  jury  has  frequently  been  allowed  to  recover 
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This  rule  has  sometimes  been  made  statutory,  and  courts  have 
held  it  constitutional  when  so  made ;  for  it  is  formed  in  justice 
and  equity  ;  and,  however  the  common  law  may  view  the  relations 
between  the  rightful  owner  and  the  evicted  constructor  of  the 
improvements,  there  is  basis  in  the  justice  of  the  case  to  sustain 
such  statutes  as  consonant  with  constitutional  principles.* 

Even  where  the  improving  occupant  has  had  constructive  notice 
by  the  registry  of  the  deed  of  the  rightful  claimant,  he  has  been 
allowed  for  his  improvements  under  statute* 

When  notified  by  the  institution  of  a  suit,  the  occupant  may 
be  maintained  in  the  possession  of  the  premises  while  the  suit 
and  his  claim  for  remuneration  for  betterments  are  pending;  but 
should  he  improve  further  meanwhile,  he  would  not>  be  treated  as 
one  doing  so  in  good  faith  as  believing  himself  to  hold  good 
title.3 

When  the  adverse  claimant  has  succeeded  in  his  suit,  and  is  to 
be  awarded  the  rents  and  profits,  he  should  not  have  those  which 
have  grown  entirely  from  betterments  made  by  the  occupant.* 
By  virtue  of  a  statute,  an  occupant  was  allowed  to  tender  to  the 
rightful  owner  the  price  of  the  land  without  the  improvements, 

the  value  of  the  betterments  made  by  registered  a   deed  and  thus  given  the 

him,   as   ofisels    for    rents  and   profits  occupant     constructive     --'-   -        '^' - 
when   ejected   hy   the   rightful   own 
Bacon  v.  Callendcr,  6  Mass.  303;  Jot 

V.    Carter,    12     Mass.     314;     Newhall  merit  was  made  under  the  "betterment 

V.    Sadler,    17     Mass.    350;    Love     v.  act"  of  Arkansas,     Beard  k.   Dansbv, 

Shortzer,  31  Cal.  487;  Stark  v.  Surr,  i  48  Ark.  183;  s.  c,  i   S.  W.  701 ;  Fee  V. 

Sa»x  CU.  S.)  ij;  Griswold  v.  Bragg,  6  Cowdry,  45  Ark.  410;  Shaw  n.  Hill,  46 

Fed.   Rep.  342;  Wells  r.  Riley,  j   Dill.  Ark.  333. 

(U.   S.)   (la.)   551;    Blodgett  v.   Hitt.  But  the   plea  of  adverse   possession 

19  Wis.   169;  Dothage  r.   Stewart,  35  for  three  years  during  which  permanent 

Mo.  251;  Fenwick   v.  Gill,  38   Mo,  510;  improvements  were  erected,  was  held 

Parsons  i>.  Moses,  16  la.  440;  Wood  i'.  inconsistent  with  the  plea  of  possession 

Wood,    83    N.    Y.    575;    Jackson    %\  in  good  faith  and  under  color  of  title 

'-  — '-  "---      (N.    Y.)     -''^      " ■  ,■         r.      ^ 


Loomis,  4  Cow.  (N.  Y.)  168;  Rector  v.     by  which  liability  for  rents  was  limited 
Gaines,  19  Ark.  70;  Green  v.  Biddle,  S    to  a  year  prior  I  .... 

Wheat.  (0.  S.)  i.  Dobbs,  80   Ala. 


Gaines,  19  Ark.  70:  Green  v.  Biddle.  S    to  a  year  prior  to  suit.      Hairston 
Wheat.  (0.  S.)  1.  Dobbs,  80   Ala.  589;  s.  c,  ^   So,   147. 

1.  The   constitutionality  of    statutes     Dobbs  v.  Hairston,  80   Ala.  C94;   Mc- 


allowing  compensation  for  improve-  Queen  v.  Lamplcy,  74  Ala.  ^ 
ments  under  such  circumstances  has  3.  An  occupant  in  possession,  claim- 
frequently  been  held.  Fee  v.  Cowdry,  ing  improvements  made  in  good  faith. 
45  Ark.  413;  Fowler  v.  Hal-  may  continue  in  possession  during  the 
bert,  4  Bibb  (Ky,)  54;  Ross  v.  Irving,  pendencies  of  tlie  suit  to  recover  hi-- 
14  III.  171;  Griswold  v.  Bragg,  48  Ct,  claim.  He  cannot,  however,  go  on 
S77;  Albee  t'.  May,  i  Paine  (U.  S.)  74;  making  improvements  at  the  ultimate 
Flaquette  v.  Pickness,  19  Wis.  219;  expense  of  the  owner.  He  may  be 
Huebschman  v.  McHenry,  29  Wis.  655;  enjoined  from  doing  so.  Welreler  City 
Childs  V.  Shower,  18  la.  161;  Whitiiev  and  C.  C.  Ry.  Co.  v.  Newson,  70  la. 
V.  Richardson,  31  Vt.  306.  Compare  35.1;  s.  c,  30  N.  W.  738;  McKim  ;■- 
Childs  V.  Shower,  18  la.  261;  Mbody,  i  Rand.  (V a,)  58;  Morris  t: 
Society  etc.  v.  Wheeler,  3  Gall.  {U.  Terrill,  2  Rand.  (Va.)  6. 
S.)  105.  4.  It  was  held  that  an  occupant 
1.  Good  FaltliBlsliti  of  Occupant. — An  should  not  be  charged  for  such  rents, 
occupant,  who  has  purchased  land  in  and  profits  as  accrued  by  sole  reason 
good  faith,  may  recover  for  improve-  of  improvements  madebyjlim.  Adkios. 
ments,  though  an  adverse  claimant  has  v.  Hudson,  ig  Ind.  39;. 

■im 
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and,  upon  refusal,  he  could  retain  possession  till  remunerated  for 
them.' 

(5)  Strict  Construction. —  A  statute  giving  the  occupant  the 
right  of  retaining  possession  till  compensated,  should  be  con- 
strued strictly*  It  would  be  manifestly  unjust  to  allow  this  right 
where  the  occupant  had  knowledge  of  the  adverse  title  when  he 
made  the  improvements,  or  had  full  means  of  knowledge  which 
he  neglected  to  use,  or  if  he  was  wanting  in  good  faith  in  any 
respect.*  If  he  has  no  color  of  title,  it  has  been  held  that  he  has 
not  even  the  right  to  have  his  claim  passed  upon  by  a  Jury,  so  far 
as  the  question  of  the  value  of  his  improvements  is  concerned; 
for,  having  no  ground  to  sustain  his  claim  to  reimbursement,  what 
matters  it  whether  the  value  be  great  or  small?* 

His  color  of  title  must  have  existed  before  the  making  of  the 
improvements  he  claims,  since  his  obtaining  of  it  afterwards  would 
have  no  retroactive  effect  to  sustain  his  claim.'  He  must  show 
an  equitable  right.* 

(6)  Equity. — When  doing  equity,  as  well  as  claiming  it,  the 


hold  pouessionuntil  paidforhisoutlaj',  v.   Fleming.   7    B.   Mon.    (Ky.)     S37-'' 

lihould  the  ovner  refuse  to  sell.    This  Dawson  v.   Grow    (W.   Va.),    1  S.  E. 

under  statute.     Armstrong  v.  Jackson,  564,  hy  Snvder,  J.;    Wood  v.  Krebbs. 

I  Blackf.  (Ind.)  374.  33  Graft.  (Va.)  685. 

3.     Though    a    hena-fidc    possessor,  4.  One  who  has  no  color  ol'  title  \s 

after  judgment   of  eviction,  may  hold  not  entitled  to  have  the  question  of  the 

on   till   he   shall   have    been   compen-  value  of  hU  improvements  submitted  to 

sated   for   the   value   of    his    improve-  the   jury,  under  the  Iowa  Code,  J  I97t>- 

ments   above   the  rental  value,  yet  the  WelfesV  Newsom  (la.),  40  N.  W.io.n. 

statute   allowing   this   must  be  strictly  0.  An  occupant,  to  recover  for  im- 

conBtrued,  and  there  can   be   no  judg-  provements  on  land,  must  have  held  it 

ment    awarding   damages    against  the  under  color  of  title,  according  to  tile 

rightful   owner.      Van    Valkenbei^  v.  statute.  McLellan  i-.Omodt  (hfinn.),  3J 

Ruby  (Tex.),  3    S.    W.   746;  iiearn  I'.  N.W.3i6.    Acquisition  of  color  of  title. 

Camp,  18  Tex,  546.  after     the    making    of    the    improvc- 

The  statute  held  constitutional,  ments,  would  not  avail  him.  Car- 
Scott  v.  Mather,  14  Tex.  33;;  Saunders  pentier  v.  Small,  3^  Cal.  346.  His 
V.  Wilson,  19  Tex.  194,  with  respect  to  apparent  title  must  be  such  as  to  sat- 
a  statute  now  virtually  embodied  in  isty  him  of  his  right  to  possess  and  im- 
the  Revised  Statutes  of  Texas.  See  prove.  O'Mulcahv  t.  Florer,  27  Minn. 
McCoy  *.  Grandy,  3  Ohio  St.  463;  449;  s.  c,  8  N.  \V'.  166;  Cain  v.  Cox 
Childa  V.  Shower,  18  la.  261 ;  Billings  (\V.  Va.),  1  S.  E.  198;  Green  v.  Biddle. 
V.  Hall,  7  Cal.  i.  8  Wheat.  (U.S.)  i;  Matthews  t..  Davis. 

a.  "It  is  only  the  boaa-fide  occupant  6  Humph.  (Tenn.)  324;  Carolina  Cent, 

who   is   entitled    to   compensation   for  R.  Co.   v.  McCaskiH   (N.  C),  4  S.  E. 

improvements;  and  it  would  be  plainly  46S. 

inequitable  to  allow  it  to  one  who  B.  The  dental  of  all  compensation  to 
acted  with  knowledge  of  the  rights  of  such  bona-fde  purchaser  in  such  casc- 
theplaintitr.  Green  x>.  Biddle.  8  Wheat,  when  he  has  manifestly  added  to  the 
(U.S.)  I ;  Jackson  i>.  Loomis,  4  Cow.  permanent  value  of  an  estate  by  his 
(N.  Y.)  w&  [s.  c.  15  Am.  Dec.  349,  meliorations  and  improvements,  is  con- 
no/?];  White  V.  Moses,  ii  Cal.  34:  trary  to  the  first  principles  of  equity, 
Patrick  U.Marshall, 2  Bibb  (Ky.)  40;  Bright  v.  Boyd,  i  Story  (U.S.)  478. 
McKim  Ji.  Moody,  I  Rand.  (Va.)  .58.  Story,  J.;  Putnam  i'.  Ritchie,  6  Painv 
Where  the  occupant  had  full  means  of  fN.  Y.)  404;  Parsons  i'.  Moses.  lf>  l^i. 
ot)ta(ning  knowledge  of  the  plaintiff's  444;  Walker  v.  Beauchler.  17  Griiii. 
title,  he  will  not  be  entitled  to  compen-  (Va.)  511. 
251 


ib.Googlc 


3MtenuBU  of  IMPRO  VEMENTS.  PriT»t«  Bad  PmpR^. 

occupant  may  be  allowed  to  assert  \\\%  claim  for  improvements 
after  he  has  contended  for  title  and  been  cast  in  the  suit,  and 
after  the  court  has  filed  its  findings,  so  that  his  right  to  compensa- 
tion may  be  passed  upon  in  the  rendition  of  the  judgment  in  the 
whole  case.*  He  is  bound  to  establish  his  claim  specifically,*  and 
show  the  value  of  his  improvements  without  basing  the  estimate 
upon  their  cost.' 

If  the  judgment  is  in  favor  of  the  defendant  on  the  question  of 
improvements,  the  plaintiff  may  ask  that  the  value  of  the  land 
without  them  be  found ;  but  it  was  held  no  ground  for  reversal 
when  the  court,  acting  without  a  jury,  did  not  respond  to  such  a 
prayer.* 

The  rule  that  there  must  be  color  of  title  is  not  carried  so  far 
as  to  cut  off  the  equitable  claim  of  a  purchaser  who  has  yet  re- 
ceived no  written  deed.  But  who  has  bought,  and  has  shown  his 
good  faith  in  making  payment.  It  would  be  gross  wrong  to  him 
to  deny  him  the  value  of  improvements  put  upon  his  purchased 
land,  under  such  circumstances,  on  the  ground  that  he  had  not 
received  his  written  title,  and  that  he  well  knew  that  fact.  He 
has  been  allowed  to  recover  the  payments  made  and  the  excess  of 
value  of  the  betterments  over  the  rents  for  the  time  of  his  occu- 
pancy. Though  parol  contracts  to  sell  land  were  void  in  his  State, 
yet  <UI  the  equity  was  on  his  side  in  a  contest  with  the  adverse 
claimant.^  Equity  will  protect  a  co-tenant  who  believes  himself 
to  be  sole  owner  while  making  improvements.* 

1.  When  a  claim  for  improvemenU  has  a  rigiit  not  only  to  recover  the 

maj  be  made  after  verdict  In  an  eject-  price  when  evicted,  but  also  a  right  to 

ment  suit,  it   may  be   made   afler  the  be   reimbursed   for    his   improvemeats 

liling  of  the   court's   findings;    and  it  when  they  eiceed  in  value  the  rental 

\%  error  to  enter  judgment  before  pa^s-  during     the    time  of   hJe    occupancy, 

ing  on  such  claim.      Fowler  v.  Schafer  This  was  keld,  notwithstanding  that,  by 

N.  W.,  32  Wis.  292.  statute,  parol  contracts  to  convey  land 

3.  Improvement,  to  be  a  set-off  were  void  and  could  not  be  enforced  by 
againet  rents  and  profits,  must  be  spe-  the  vendor,  in  North  Carolina.  Albea 
«ifically  proved.  McDowell  11.  Sutlive  *.  Griifin,  2  Dev.  &  Bat.  Eq.  (N.  C.)  9; 
(Ga.),  2  S.  E.  937-  Daniel    r.   Crumpler,   71;    N.   C.    184; 

8.  Actual  value — not  the  cost— is  the  Pope   v.    Whitehead,    63    N.    C.    119; 

ruleinestimatingimprovementB.  Weth-  Wetherell  v.   Gorman,  74   N.  C.   603. 

•erell  V.  Gorman,  74   N.  C.  603;  Daniel  See   Aurand  r.  Wilt,  q  Pa.   St.  54.     S. 

I'.  Crumpler,  75   N.  C.  184;  Smith  -v.  P.  with  respect  to  a  lessee,   Attorney 

Stewart,  83  N.  C.  406;  Carolina  Cent.  General    v.    Baliol    College,    9    Mod. 

R.  Co.  V.  McCaakill   (N.  C).  4  S,  E.  (Eng.)  411. 

46S.  It  is  against  conscience  that  the  seller 

4.  Where  the  defendant  had  judg-  should  enrich  himself  at  the  expense  of 
ment  for  improvements,  and  the  plain-  the  purchaser  and  to  the  injury  of  the 
tiff  did  not  pray  the  court  to  find  the  latter.  Baker  v.  Carson,  i  Dev.  &  Bat. 
lalne  of  the  land  without  the  improve-  Eq.  (N.  C.)  381. 

inents,  the   failure   of  the   court  so   to  •.  A  co-tenant,  being  a  buna-fide  be- 

tlnd    (a  jury   having   been    dispensed  Hever    that    he    is    sole    owner,    who 

with  by  agreement)  is   no  ground  for  improved  property  legally  held  in  com- 

revers^.     Coleman  v.  Beli  (N.  M.\  11  mon  with  another,  should  be  protected 

P.  657.  against   mortgage   foreclosure   so   that 

B.  In    equity,  a    purchaser    without  he  would  be  left  in  posGession  of  that 

written  title  who   has  made  payment  part  of  the  land  which  he  has  improved, 

jind  taken  possession  of  land  purchased  or  he  should  be  reimburaed  for  his  Im- 
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With  reference  to  the  possessor,  under  an  executory  agreement 
to  sell,  he  will  not  be  entitled  to  improvements  made  by  him  if 
the  failure  to  carry  out  the  agreement  is  his  own  fault.' 

Equity  would  not  go  so  far  to  protect  one  who  has  made  im- 
provements, if  he  has  acted  through  a  mistake  which  due  diligence 
would  have  corrected ;  as,  when  he  has  mistaken  his  boundary  and 
has  consequently  erected  improvements  on  the  land  of  another, 
when  reference  to  his  own  deed  would  have  revealed  the  error.* 

If  his  deed  and  that  of  his  antagonist  claimant  are  both  from 
the  same  source,  and  both  recorded,  he  cannot  rely  upon  lack  of 
notice,  unless  the  latter  was  bound  to  notify  him  to  desist  from 
improving  by  virtue  of  some  local  law.' 

In  Virginia  the  evicted  defendant  was  denied  compensation  for 
improvements  on  the  ground  that  the  plaintiff  had  not  claimed 
rents,  though  he  was  conceded  to  have  made  them  while  beUeving 
in  the  validity  of  his  title.*  In  some  States  the  method  of  re- 
covery for  improvements,  after  eviction,  is  specially  pointed  out 
by  statute.* 

provements  out  of  the  proceede  of  the  the  rightful  owner  recovered  his  land  iit 

Mie,  if  all  the  land  must  be   sold  under  ejectment,  and  made  no  claim  for  rents 

the  foreclosure  to  eatUfy  the  mortgage,  and  profltE,  the  evicted  partj  could  re- 

Atmely  »,  De  SauBiure,  17  S.  Car.  jSg;  cover   nothing   for    his    [mprovementa 

Scalfe   V.   Thomson,   1;  S.   Car.    317.  made  under  the  honest  conviction  that 

SeeLewUv.  Sellick  (Tex.),  7  S.   W.  he  had  a  good  dtle.     Graeme  f.  Cullen, 

673.  13  Gratt.  (Va.)  296.      Comfare  Walker 

1.  If  a  purchaser  takes  possession  un-  v.  Beauchler,  27  Gratt.  (Vh.)  511. 
der  an  executory  agreement  to  buy,  and         In  MisBOuH  the  evicted  party,  ader 

makes  improvements,  and  then  decides  judgment,  can  obtain  compensation  for 

to  be  dispossessed  rather  than  pay  the  his  improvements  in  no  other  way  than 

price  he  had  promised  for  the  land,  he  that  pointed  out  in  Rev.  Stat.,  I)lj  22^9, 

cannot  recover  for  his  improvements.  1260.    Jasper  County  v.  Mickey  (Mo.), 

Allen  V.  Mitchell,  13  Tex.  373.  4  S.  W\  424. 

L  The  defendant  in  ejectment  cannot  D.  Flzturei  ai  rmprovniMnt*. — A  pur- 
claim  for  a  bona-fide  made  improve-  chaser  of  a  house,  mill  and  machinery 
ment  on  the  ground  of  his  supposition  moved  them  to  his  own  homestead. 
that  the  locus  in  qua  was  vacant  land  The  title  to  them  was  to  remain  in  the 
tying  between  his  and  the  piaintifTa,  vendor  till  payment.  In  defaultof  pay- 
when  his  own  deed  calls  for  joining  the  ment,  in  trespass  to  try  title,  the  court 
surveys  of  the  two  tracts;  and  where  reftised  to  charge  under  what  circum- 
the  evidence  showB  that  the  surveyor  stances  a  lien  can  be  fixed  on  homestead 
designed  no  vacancy;  and  where  due  property  for  work  and  materials  in 
diligence  would  have  shown  him  that  making  improvements  on  it.  Held,  not 
there  really  was  no  vacancy.  Brown  error.  The  law  of  improxements  in 
V.  Bedinger  (Tex.),  10  S.  W.  90,  good  faith  (Tex.  Rev.   Stat,,  art.  481J. 

8.  An    evicted   claimant  cannot   re-  et  seq.)  has  no  application  to  improvc- 

cover  for  permanent  improvements  if  ments  which  are  not  part  of  the  realty, 

he  and  the  real  owner  claimed  from  the  Harkey  v.  Cain  (Tex.),  6  S.   W.  637. 

same  grantor,  and  if  the  deed  of  the  See  Manwaring  v.  Jenison  (Mich.),  27 

latter    had    been     properly    recorded,  N.  W,  899;  Walker  r.  Mill  Co.  (Wis.), 

unless  the  true  owner  had  been  guilty  3^  N.  W.  331;  Sword  t.  Low  (111.),  13 

of  latMa  in  failing  to  notify  the   pos-  N.  E,  836,      Comfare    Manufacturing 

scssor  to  desist  from  making  the  im-  Co.  v.   Garver  (Ohio),   13  N.  E.  493. 
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2.  ByLeMe«8 — (ij  Betterments  and  Repairs. — Whether  the  lessor 
■or  lessee  is  responsible  for  repairs  depends'  upon  the  contract  of 
lease,  in  many  instances.'  But,  in  the  absence  of  stipulations 
upon  the  subject,  the  tenant  may  recover  for  repairs  necessaiy  to 
render  a  dwelling  habitable,  especially  if  the  lessor  represented  it 
to  be  in  good  order.  The  outlay  for  such  purposes  may  be  set  off 
against  the  rent,'  It  has  been  held  that  one  holding  a  perpetual 
lease  may  remove  a  dwelling  house  from  the  leased  property — the 
lessor  being  concerned  only  in  the  security  of  his  rent — provided 
the  removal  does  not  render  the  rent  insecure.' 

It  is  not  the  lessee's  duty  to  make  repairs,  in  the  absence  of  a 
■contract  to  do  so ;  yet  he  is  responsible  to  a  sub-tenant  damaged 
because  repairs  were  neglected.  If  he  has  contracted  to  make 
repairs,  under  promise  of  the  lessor  to  pay  for  them,  he  may  hold 
on  to  the  property,  after  the  lease  term  has  expired,  till  payment 
shall  have  been  made.* 

Moody  V.  Aiken,  50  Tex.  65;   IhitchJni;  Hughes  v.  Vanstone,  14  Mo.  App.  637; 

V,    Masterson,   46  Tex.    551;   Tifft   r.  WeuiBleine  J'.  Harrison,  66  Tex.  546. 
Horton,  53  N.  Y.  377;   Eaves  v.  EkIcb,         If  the   lessor  has  covenanted  to  keep 

10   Kan.   314;   Tibbetla   v.    Moore,   13  the   premises  in  repair,  and  the  lessee 

Cal.  208;  Cullers  v.  James,  66  Tex.  494.  has  sub-lel   the   premises,  the  action  of 

1.  BepAlnbyLauor. — A  lessor  agreed  the  sub -lessee   for  damages  for  want  of 

lo   make   all    necesaary   repairs  on  the  repairs  liesagainst  hisimmediate  lessor, 

outside  of  buildings  upon  notice  to  him  not  against  the  original  lessor.     Qjiaj 

by  the  lessee.     Either  party  could  notify  t'.  Lucas,  25  Mo.  App.  4. 
the  other  and  thus  terminate  the  lease.         If  the  latter  has  not  agreed  to  make 

in  case  any  of  the  buildings   should  be  repairs,  and  there  is  no  secret  defect  in 

destroyed  by   tire.     A  stable  was  thus  the  building  rented  which  he  failed  to 

destroyed  and  the  lessee  demanded  the  disclose,  he  is  liable  neither  to  his  lessee 

restoration  of  the  building,  but  not  the  nor  to  a  sub-leHsee  for  an  injury  caused 

terminationof  the  lease.     Thelessor.on  ^  the   premises  getting  out  of  repair. 

refusing  to  rebuild  the  stable,  was  keld  Cole   v.  McKey.   66  Wis.  500;  s.  c,  57 

liable  for  breach  of  covenant.     Crocker  Am.  Rep.  193. 
7'.  Hill,  61  N.  H.  345.  The  landlord's  promise,  in  the  lease, 

3.  Bflpaln  by  Leiaee. — A  lessee  set  to  pay  for  improvements  made  by  his 
^off  his  payments  for  drainage  and  tenant  during  the  term  of  the  tease,  is  a 
plumbing,  against  the  rent  when  sued  covenant  "running  with  the  land."  It. 
therefor.  The  lessor,  when  the  lease  therefore,  is  binding  upon  the  assignee 
was  signed,  had  represented  that  the  of  the  lessor.  The  lessee  may  keep  pos- 
premises  were  in  good  order,  and  that  session  of  the  premises  until  his  outlay 
no  plumbing  and  draining  facilities  is  reimbursed,  though  the  term  of  the 
were  needed  beyond  what  had  already  lease  has  expired.  Ecke  v.  Fetzer,  6( 
been  done.     The  court  allowed  the  set-  Wis.  55. 

off.     Wolfe  V.  Arrotf,  109  Pa.   St.  473:  SMOtlon*  by  TanuiU— BWtl  or  Ba- 

Hall   V.   Burns,   17   Abb.   (N.   Y.)   N.  nKmd.— It  was  stipulated  In  a  lease  of 

Cases,  317.  land   that   improvements   made  during 

3,  A  tenant  under  a  lease  with  cove-  the  term  should  be  considered  a  part  of 
nant  for  perpetual  renewal  will  not  be  the  realtj',  but  that  the  lessee  might  re- 
enjoined  from  tearingdown  and  remov-  move  them  on  the  expiration  of  the 
ing  a  dwelling  house,  so  long  as  such  lease  on  the  written  consent  of  the 
removal  will  not  render  the  rent  in-  lessor,  to  be  given  on  receipt  of  all  rent 
secure.  Crowe  p.  Wilson,  6;  Md.  479;  previously  reserved.  Before  the  term 
>^.  c,  57  Am,  Rep.  343.  had   expired    the   improvements   were 

4.  Oontrftct  to  Bepalr. — In  the  ah-  sold  to  a  third  person,  and  a  memoran- 
scnce  of  a  stipulation  to  do  so,  a  land-  dum  was  made  upon  the  back  of  the 
lord  is  not  bound  to  make  repairs,  leaseby  the  lessor,  In  which  he  extended 
Ragan   v.  Dockery.  23   Mo.   App,  313;  the  lease;  and,  when  the  term  hod  ex- 
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(2)  Repairs  by  Tenant,  Who  Is  Also  Mortgagee. — A  mortgagee  in 
possession  cannot  recover  for  repairs  made  in  his  capacity  as  ten- 
ant, unless  he  has  previously  notified  the  landlord  thereof,  or  has 
made  the  improvements  under  contract  with  him  ;  nor  can  he  in 
his  character  as  mortgagee  in  possession,  except  what  is  necessary 
to  preserve  the  property.  He  cannot  make  improvements  con- 
ducive to  his  own  temporary  convenience,  nor  betterments  to  en- 
hance the  value  of  the  property  permanently  at  his  own  option, 

Jired,  he  execuled  a   new  one.     It  was  for  a  third  renewal  did  not  make  it  ob- 

eld  that  hie  claim   upon  the  improve-  Ugatorj'  on  the  landlord  to  give  a  third 

ments  was  commensurate  with  hl8  lien  lease  with  a  covenant  to  renew  in  case 

for   the   rent,  and   that   the    purchaser  a  three-story  dwelling  should  be  on  the 

could    remove   them   at  the  end  of  the  land.     It   was   also   held   that  the  first 

term  upon   paj'mcnt  of  all   rent   due.  lease  meant  that  if  the  landlord  did  not 

Rooney  ■v.  Crary,  8  111.  App.  33a.     And  rerew  at  its  expiration  he  should  pay 

where   land   was   leased  for   five  years  for  a  two-story  house   erected   by  the 

with   the   privilege  of  renewal,  and  the  tenant,  if  any  such   had   been   erected; 

right  of  the   lessee  to  compensation  at  that  he  should  either  renew  again  at  the 

the  end   for  such   improvements  as  he  end  of  the  second  lease  or  pay  for  any 

should    make   with   the  landlord's  ap-  three-story   dwelling    that   the    tenant 

proval,  it  was  held  that   the  erection  of  might   have  erected.     Orphan  A^luni 

a   hall   for   dancing,  etc.,  built   upon   a  Society  k.  Waterbury,  8   Daly  (N.  Y.) 

stone  foundation   sunk   in   the  ground,  35. 

was   within   the   "improvements"   con-  A  lease  contained  the  stipulation  that 

templated;  that  the  subsequent  renewal  the  landlord  should  pay  the   appraised 

of  the  lease   was   acquiescence  by  the  value   of   a   house,   should   the   tenant 

landlord    in   the  improvements   made,  erect  one,. at  the  expiration  of  tiie  tease. 

The  city  took  the  premises  for  a  public  One   was   built  and  appraised,  and  the 

park,   paying  the  value  of  the   land  to  tenant   sued  for   its  value  on  the  land- 

Ihe   owner,   and   depositing    (2,500    in  lord's  refusal  to  pay.     It  was  held  that 

court  as  tiie  value  of  the   building,  for  the  lessor  could  not,  independently  of 

the  assignees  of  the  building.  The  les.'ior  the   appraisers'  report,  show  the  value, 

sued  for  this.     The  court   held  that  the  nor  offer  evidence  of  the  lessee's  failure 
renewals   did  not  deprive  the  lessee  of 
his  right  to  payment  for  the  buildings 
at  the  end  of  the  term,  and  that  the  as- 
Hignecs    were    entitled   to   the   money. 

Livingston  f.  Sulzer,  19   Hun   (N.  Y.)     Yeatman  i/.  tlemens,  6  Mo.  App 

375-  So  in  a  lease  for  twenty-one  years,  Where   the   lease  contains  a  stipula- 

embracing  a  covenant  that  ifthe  tenant  tion  that  the  tenant  may   remove  build- 

should  build  a  two-story  house  on  the  ings  erected  by   himself,  the   landlord 

premises  within  seven  years  (or  later  in  acquires   no   ownership  of  them  unless 

case   the   landlord  should  consent)    he  the  tenant  fail  to  remove  them  within  a 

should  be  compensated  therefor  bi   the  reasonable  time  after  the  lease  has  ex' 

lessor   at   the  end  of  the  tertn,  or'have  pired.  Kuhlmann  v.  Meier,  7  Mo,  App. 

his  lease  renewed  for  twenty-one  years  260.     Under  such  stipulation  the  tenant 

more,  and  that  the  second   lease  should  does  not  forfeit  his  right  to  remove  them 

contain  a  stipulation  for  a  third  term  of  by  taking  a  new  lease  before  theexpira- 

equal  length  in  case  a  three-story  build-  tion  of  the  old  one.   Kerr  f .  Kingsbury, 

ing  should   have  been  erected  and  then  39  Mich.  150.     If  the  stipulation  is  that 

be   on   the   premises,  and   that  on  the  he   either   may  be  paid  their  appraised 

landlord's  failure  to  make  such  promised  value,  or  have  the  lease  renewed,  at  the 

stipulation    in   the   proposed   third  re-  lessor's  option,  "without  regard  to  the 

newal,  he  should  pav  for  such  building,  situation    or    value    of    the     premises 

It  was  Ae/if  (under  the  fact  that  it  was  leased,"  the  lessee  is  entitled  to  the  value 

for  twenty-one  additional  years  with  "all  of  all  such  improvements  on  the  lessor's 

the  covenants  required  in  it  bv  the  true  refusal  to  renew.     He  is  not  merely  ei 

COnstmrtTnn  of  the  firct  I|>9IU>''^    that  tb^  tit1«^      in      th**      valu^      nf    WtnaA     u-T,i<- 
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and  yet  hold  the  mortgagor  therefor  upon  redemption,^  Of  course 
there  may  be  exceptional  cases  resting  upon  the  doctrine  of  equi- 
table estoppel.  And  these  must  be  based  on  the  good  faith  and 
ignorance  of  the  person  making  the  outlay.* 

might   be    removed   hy  him;    and   the  inga  and  fences   and   made  other   im- 

l>resent  actual  value  was  the  sum  to  be  provemente,  it  was  held  in  Missouri  that 

allowed.     Hopkins  v.  Gilman,  47  Wis.  the  tenant  could  not  be  evicted  until  he 

581.  was  compensated  for  the  Improvements 

ImpTOT«iii«att— Landlord  uul  Tanaat.  made  hy  him  under  the  parol  promise. 
—Where  a  landlord  leases  real  estate  Allen  v.  Mansfield,  82  Mo.  68^ 
to  be  occupied  bj'  a  tenant  at  a  future  BqtHUUe  Bemedr.— A  tenant  cannot 
time,  and  makes  necessary  improve-  sue  at  law  Tor  the  value  of  the  improve- 
ments before  that  time,  the  tenant  is  ments  he  has  made  on  the  ground  that 
under  no  legal  obligation  to  pay  for  equity  would  have  relieved,  and  therc- 
them  when  he  had  not  contracted  there-  fore  the  case  is  as  thougli  it  had  re- 
for.  First  Nat.  Bank  of  Central  City  lleved.  Equity  may  relieve  against  a 
t'.  Lucas  (Neb.),  31  N.  W.  Rep.  805.  forfeiture  of  improvements   erected   by 

A  defendant  had  rented  a  hotel  for  a  a  lessee  on  leaeed  land,  but  relief  must 

year.     He  had  buiti  an  elevator  therein  be  sought  in  a  couri  o(  eouity.     Stamps 

at   the  plaintiff's  request.     Afterwards  v.  Cooley,  gi  N.  Car.  31b. 

they  agreed  to  change  the  lease,  and  a  TUrd     FotMUor. — The     right    of  a 

larger  rent  was  stated.     The  water  for  lessee,  whose  lease  is  subordinate   to   a 

running  the  elevator  (a  hydraulic  one)  mortgage,  to  claim   on   the   foreclosure 

cost   $650  a   year — an   item   not   men-  for   Improvements,   is    not    that  of   a 

tioned  in  the  lease;  and,  af1:er  the  plain-  third  possessor  proper.     Penn   i\   Citi- 

tifThad  paid  it,  the  defendant  could  not  zens'  Bank,  33  La.  An.  igj. 

be  made   to  reimburse  him.     Williams  Statute    PiotUIihu. — A   tenant   may 

I'.  Kent  (Md.),  10  Am.  Rep.  118.  recover   for  betterments   made   within 

1.  Raynor  f.  Drew,  73  Cal.307;   cU-  sii:  years  of  his   eviction.      Me.   Rev. 

i*g  Murdock   V.   Clark,   59  Cal.  695,  Stat.,  ch.   104,   j   43;    Page   v.    Finson. 
'                     '      '         "  -  '      -                "74   Me.  513.    In  North  Carolina,  to  re- 
cover for  them,  the  defendant  must  pro- 

(N.Y'.)334;2Storj''BEq.Jur.,'4ioi6(,-3  ceed  by  petition  under  the  statute,  aller 

Pomeroy's  Eq.  Jur.,  4  1317.  judgment   against   him    in    ejectment, 

3.  Bo^s   V.   Merced  Mining  Co.,  14  hut     before    execution.        Condry     r. 

Cal.  3W-  Kelly  v.  Taylor,   13  Cai.  15;  Cheshire,  88  N.  Car.  37^.     So  In  Mis- 

Carpentlerv.Thirston.yCat.  381  ;ciVerf  souri  :     Rev.    St.     of  rfo.    [1879),   H 

in  Raynor  II.  Drew,  7a  Cal.  307.  1359,  2361;  Henderson   v.   Langlcy,   76- 

LiaUllty  of  LaaMT.— The  lessor  is  not  Mo.  126;  Jones  v.  Stonecutter  Co.,  lo 

liable   for  improvements  made   by  his  Fed.   Rep.    477.     Compare   Geoi^e    v. 

lessee,  who   eipected  to   purchase   the  Steam  Stonecutter  Co.,  30  Fed.  Rep.478; 

rented   property,  and   the   lessor  knew  Amsden  v.  Steam  Stonecutter   Co.,  20 

that  the  improvements  were  made  un-  Fed.  Rep.  479. 

der    the    circumstances.      WooUey   v.  TrMpaii     ImproTBimnta. — Only  when 

Osborne,  59  N.  J.  Eq.  54.  betterments  become  a  part  of  the  realty. 

Though  the  lessee  has  madeimprove-  and  are  made  in   good   faith,   can   the 

ments  under  the  belief  that  he  was  enti-  possessor  of  the  land  get  allowance   for 

lied  to  possession  for  the  term  of  the  Ics-  them  on  eviction,  under  Rev.  St.  Tex- 

<ior'8  life,  he  can  have  no  compensation  as,  art.  ^813,  e/  aeg.     Hankey   v.   Cain 

therefor  when  the  lease  itself  shows  that  (Tex.),  6  So.  West.  R.637. 

he  was  notentitled  to  possession  for  that  A  settler  on  Texas  land  was  in   good 

Kriod.      This   was   held,   though    the  faith  and  entitled   to   the   value  of  his 

idlord  had  silently  stood  by  and  seen  improvements,  believing  the  land  to  be 

the  Improvements  put  upon  the  land  by  vacant  public   domain  subject   to   pre- 

the  tenant.  So  held  in  North  Carolina,  emption.     He  knew    that   the   plaintiff 

Dunn  v.  Bagby,  88   N.   Car.  91.     But  claimed  it  under  a  Mexican   grant,   but 

when  it  was  proved  that  the  lessor  had  thought  the  grant  a   forgery,   and   had 

told  the  tenant  that   he  might  occupy  l>een   held   so   in   a  case  in  which   the 

the  rented  premises  as  long  as  he  lived,  plaintiff  was  a  party.     It  was  ield  that 

and  the  latter  thereafter  erected  build-  the  defendant  was  entitled  to  show  Ihi- 
260 
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(3)  Boundary  Mistaken  Improvements  Compensated. — Under  the 
Texas  statute,  which  gives  improvements  or  their  value  to  a  pos- 
sessor in  good  faith,  one  may  recover  compensation  for  them  if 
he  has  made  them  in  error  of  fact.  A  man  made  improvements 
on  the  land  of  the  adjoining  proprietor,  under  mistake  with  re- 
spect to  the  boundary  line.  He  believed  the  site  of  the  improve- 
ments to  be  his  own,  and  was  a  possessor  in  good  faith,  within 
the  meaning  of  the  statute.  He  was  ousted  at  the  suit  of  the 
real  owner,  but  the  court  awarded  compensation  for  the  improve- 
ments he  had  erected.* 

(4)  Partition. — A  part  owner  who  has  enhanced  the  value  of  a: 
tract  by  his  improvements,  should  be  compensated  therefor  by 
those  benefited  when  partition  is  made.  This  is  true,  though  his. 
share  be  laid  off  from  a  portion  unimproved.  The  better  way  is 
to  assign  as  his  portion  the  improved  part,  valued  separately  from 
the  improvements,  so  that  he  may  have  the  enjoyment  of  his  own 
work.* 

Improvements  thus  made  should  be  necessary,  however.  If  v 
sale  of  the  improved  property  is  made  for  the  purpose  of  parti- 
tion, there  can  be  no  allowance  from  the  proceeds  to  a  part  owner 
who  improved  needlessly,  without  consultation  with  the  other 
co-proprietors.  It  is  not  absolutely  necessary  that  his  co-tenants- 
should  have  consented  to  his  improvement  of  their  common  pro- 
perty. Even  without  it,  if  he  has  enhanced  the  value,  he  will  be 
reimbursed  to  that  extent,  upon  a  sale  for  partition,  by  a  court  of 
equity.  He  has  no  lien  for  the  amount  expended  in  the  un- 
authorized improvements,  but  the  court  will  respect  his  ordinary 
claim.* 


IS  htld  to  have  made  the  improve-  tenants.  The  court  awarded  then 

merits  in  good  faith.     Gaither  v.    Han-  pengation  for  tlieir  improvements,    and 

rick   (Tex.),  6  So.  West.  R.  6ig.  held  them  liable  for  but  one  year's  rent 

1.  Houston  V.  Brown   (Tex.),   8   So.  prior  to  the   institution    of    the    suit^ 

West.  Rep.  318.  Sanders  v.  Robertson,  ^7  Ala.  465. 

S.  TenanW   In  Oonuaoii. — "  On    par-  The    statutes  of    Michigan,    giving- 

tition  of  a  farm,  a  tenant  in  common   is  compensation  for  improvements  to  the  - 

entitled  to  the   benefit  of  the   value   of  holder  for  six  years,  are  inapplicable  to. 

improvements  made  by  him  on   a   part  one   of  several     tenants   in    common; 

whereof  he  has  the  exclusive  possession  otherwise  "he  might  recover  from  each 

.    .     .    though  his   share   be   assigned  the    full  value  of  the   improvements." 

elsewhere."      Reed    v.    Reed,  68   Me.  Martin  r.  O'Conner,  37  Mich.  440. 

568.  B.  C«-Teiujiti, — If  improvements  are 

"  Upon  a  partition  of  landamongten-  not  necessary  to  the  enjoyment  of 
ants  in  common,  the  tenant  who  has  the  estate,  and  are  made  upon  indivisi- 
improved  a  part  Is  entitled  to  have  It  ble  realty  by  a  co-tenant,  he  cannot 
allotted  to  him  at  a  valuation,  without  t>e  allowed  their  value  out  of  the  pro- 
regard  to  the  improvements."  CoUett  ceeds  of  sale  made  for  the  purpose  of 
I'.  Henderson,  80  N.  C.  337.  partition.     Being  made  without   notic' 

Two  tenants  in  common  held   exclu-  to  his  co-tenants,   and   without   belief 

sive  possession  of  ferry  property,   im-  that  the  sole  ownership  was  In  himself, 

proved     it,   and    divided     it     between  the  improvements   give    him  no  claim 

themselves,  regardless  of  the  rights   of  upon  such  proceeds.     Etrod  v.   Keller, 

other  co-owners.     One   who   owned  a  8g  Ind.  3B2. 
loC.  ofU— 17                            2.-.7 
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Co-tenants  joined  in  erecting  an  improvement.  One  of  them 
occupied  it  with  the  consent  of  the  other.  It  was  held  that,  on 
partition,  he  would  be  entitled  to  his  homestead  estate,  but  that 
the  other  co-tenant  should  have  half  the  value  of  the  improve- 
ments.* 

Before  the  partition  of  an  estate,  the  widow  occupying  with 
her  children  may  improve  it,  and  be  allowed  therefor  when  the 
division  is  made.  If  improvements  on  her  third  of  the  estate 
have  been  made  by  another,  the  value  is  to  be  deducted  from  it 
and  paid  to  him.  An  heir  in  possession  of  an  estate  may  recover 
for  useful  improvements  made,  of  which  his  co-heirs  were  cogni- 
zant.*   . 

(5)  Public  Land — Improved. —  Compensation  was  allowed  in 
Texas  for  improvements  by  a  settler  on  her  domain  who  made 
them  in  good  faith.  But  in  Kansas  it  was  refused  to  a  purchaser 
who  had  partially  paid  for  the  land  he  improved  and  then  allowed 
the  property  to  be  sold  for  taxes.^  Acts  called  "  occupying  claim- 
ant laws"  exist  in  Kansas,  Iowa,  and  perhaps  other  States,  if  not 
by  that  name.  Several  States  have  statutes  regulating  the  ques- 
tion of  compensation  to  occupants  who  improve  the  lands  they 

I'he  ruk  is  that  a  co-tenant  may   re-  the  partition  made  on  her  own  applica- 

cover  for  KIb  improvements;  tliougii  liis  tion,  less   the   value   of  improvements 

co-tenants   have   not  assented    to    his  made  by  the  alienee.     Q^ick  v.  Brenner, 

making  them,  when  the  improved  prop-  101  Ind.  230. 

erty    comes    to    be   partitioned.      But  3.  Improvaiii«Lt<ifPQbUoLaBd-"Occu- 

tliere  urc  exceptions.      If,  however,   ho  pj'hig    Claimant." — One    who    Mttles 

fnhanccB   the   value   of    tlii;    property  upon    and    improves    public    land    in 

while  yet  undivided,  a   court  of  equity  good  faith  is  entitled  to  the  value  of  his 

will  not  grant  a  partition   without   first  improvements,  on  eviction.     Sellman  v. 

allowing  for  the  improvements   a  suit-  Lee,  5_s  Ten.  319.     Bui  a  purchaser  of 

able  compensation,     lie   does   not  ac-  school     land,    who    improved     it    but 

quire  a  lien  on   the   estate   by   making  allowed   it   to   be   sold  for   taxes  after 

his  unauthoriiied  improvements.      Sar-  having    paid   two   instalments   of   the 

bach  i>,  Nevrell,  30  Kan.  102.  purchase  money,  was  not  allowed  the 

A.  co-heir,  havmg  claimed  title  to  the  value  of  his  improvements  when  ejected 

other  heirs' share  of  land  held  in   com-  by   the   tax-sale   purchaser.      He   was 

mon,   under  a   deed   charged   to   have  *e/rf  not  entitled  to  I(  under  the  "occu- 

been  forced,  had  to  pay  his  part  of  im-  pying -claim ant"     law.       Newland     v. 

provements  mode    under   his   superin-  Baker,  26  Kan.  341,     This  law,  adopted 

tendency,  when   the   land   came  to   be  In   1868,   provides   that   no    occupying 

partitioned.     .  Biiird   i'.  Jackson.  98  III.  claimant    shall     forfeit    his    right    to 

7$.  improvements     or     compensation     for 

1.  Lewis     V.    Sellick     (Tex.j,   7    S.  their    value,   but    that    the    successful 

W.  Rep.    673.      Purchaser    need    not  claimant  may  take  either  the  land  or 

pay  mortgagor  for  improvements.     He  the   value.      The   amendment   of  1EI73 

bought   at   foreclosure   sate,      Ncal   7'.  does  not  repeallhis  provision.    Stephens 

Hamilton  (Tex.),  7  S.  W,  Rep.  6S1.  :■.  Ballon.  17  Kan.  594.     When  a  judg- 

3.  A  widow  who  had  made  improve-  ment  of  ejectment  was  rendered  against 

ments  on  land  belonging  to  herself  and  an   occupying  claimant,  who  gave   up 

her  minor  children  was  allowed   their  the     premises    without     claiming    the 

value  when  the  property  was  afterwards  benefit  of  the  act  and  afterwards  sued 

partitioned.     Buck  i:  Martin,  21   S.  C.  for  the  value  of  his  improvements,  it 

^90;  s.  c.,  S3  Am.  Rep.  70J.  was  held  that  the  owner  could  set  off 

She  was  held  entitled  to  one  third  of  the  value  of  the  rents  during  the  time 

the  value  of  land  conveyed  to  her  by  her  he  had  been  dispossessed.     Barton  v. 

husband  alone,  estimated  at  the  time  of  National  Land  Co.,  17  Kan.  C34. 
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hold,  and  there  have  been  expositions  of  those  laws  by  the  courts.* 

A  lessee  of  a  lot  has  no  action  against  a  city  for  not  completing 
improvements  begun  bv  it  when  the  owner  himself  has  no  such 
right* 

The  holder  of  a  leasehold  interest  in  New  York  city  paid  an 
■assessment  for  a  local  improvement,  which  he  had  covenanted  to 
do  in  his  lease.  The  lessor  having  succeeded  in  getting  the  assess- 
ment proceedings  set  aside,  the  lessee  sued  the  city  and  recovered 
the  payment,  since  the  city  had  received  the  money  of  the  lessee 
while  the  suit  of  the  lessor  was  pending.^ 

3.  Improramenti  by  Kortgagon — KoitgagMi — (i)  Improvement  of 
yiortgaged  Buildings.— One  who  takes  a  mortgage  on  a  building 
or  any  other  improvement  does  not  have  it  upon  the  land  on 
which  the  structure  is  situated.  Only  that  which  has  been  placed 
upon  the  land  by  the  mortgagor  is  the  subject  of  the  contract. 
The  mortgagee  acquires  a  right  in  equity  to  compensation,  should 
the  land  owner  take  possession  ;  or  he  acquires  a  right  to  the  im- 
provements. If  the  mortgagor  should  buy  the  land  after  giving 
the  mortgagee,  that  would  not  affect  the  original  contract ;  that 
is,  the  mortgagee  would  not  be  benefited  by  the  purchase* 

If  a  lessee  erect  a  building  on  rented  land,  with  the  privilege 
of  removing  it,  and  should  mortgage  it  while  the  lessor  has  re- 
served the  right  of  retaining  it  on  payment  of  its  value,  it  has 
been  held  that  the  mortgage  is  of  realty,  and  may  be  classified 
with  common  law  chattels  real." 

1.  Oeenpylmt  OUlmAtiti.— Settlers  on  Ma^ar   etc.  of  New   York,  87   N.   Y. 

Dc8  Moines  river    lands    In  Iowa   are  359,   ' 

■entitled  to  improve  me  nts  as  occupying  Improvements  made  by  a  tenant 
■claimants.  Construction  of  the  act  of  holding  during  the  life  of  another  were 
1877  relative  to  such  claimants.  L.itch-  Meld  not  chargeable  against  the  fee-tlm- 
lield  V.Johnson, 4Dill.,C.C.55i;Chap-  pie  owner  on  his  coming  into  posses- 
man  V.  Barger,  4  Dill.,  CC.  siT-  sion.     Curtis  t.  Fowler  (Mich.),  33  N. 

In    California    the    defent^nt    must  W.  So^^ 

have  held  in  good  failh,  and  also  under  4.  One   who   mortgages   to    another 

color  of  title,  to  enable  him  successfully  the   improvements    he    has  put    upon 

to     claim     improvements.       Field     v.  land  ill  his  possession,  but  not  his  own. 

Columbet,  4  Saw.,  C.  C.  5^3.  conveys  no  title  or  Interest  to  the  land 

In  Florida  there  is  an  act  regulating  itself.     He    has   an   equitable  right  to 

the    practice     in    the     assessment    ot  compensation    for    the    improvements 

improvements  made  by  the  occupying  (under  the  circumstances  stated  in  the 

claimant,  which  has  received  construe-  opinion    from    which  this    is  drawn), 

Duncan  v.  Jackson,  16  Fia.,  in  which   can   be   assigned  and  conveyed 

.,.!_.  ..■  ■',.  Occupying  Claimant  like  any  chattel  interest     (Lombard  i'. 


exposition  of  the  Occupying  Claimant    like  any  chattel  interest     (Lombard 
Act  of  Fla.  Laws,  ch.  333.     AUo,  the     Rugbies,  g  Me.  62).     But  the  owner  01 
niUr  act.      VC  esterfield    r.    the   land   on   which   they   are   erected 


Bryan,  zo   Kan.  367,  in   exposition   of  then   seek  compensation  for  the  loss  of 

Kan,  Gen.  Stat.,  p.  734,  ^  534;  Leniert  his  improvements  by  action  of  assump- 

V.  Barnes,  18  Kan.  9;  Mayncs  r.  Vealt,  >it  or  bill  in  equity.     He  has  only  his 

;o  Kan.  374.  equitable  right  to  compensation,  which, 

%.  Highland  v.  City  of  Galveston,  54  however,   is   recognized   by   statute  in 

Tei.  527,  Maine   (Chapman    i:    Butler,   31   Me. 

a.  Purwell    V.    Mayor  etc^   o(    New  iqi).     Mitchell  i'.  Black,  64  Me.  48. 

Tork,  85   N.   Y.  330.     See   Spears   v.        B.  Griffin   v.  Marine  Co.  of  Chicago, 

23!) 
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(2)  The  Mortgage  of  Realty  Covers  Subsequent  Improvements. — 
The  lien  on  land  is  good  upon  structures  put  upon  the  premises 
after  the  date  of  the  mortgage.  Whether  they  be  erected  by  the 
mortgagor,  or  by  one  who  has  purchased  from  him,  the  rule  is 
the  same.  Even  though  a  purchaser  has  made  improvements 
without  actual  notice  of  the  existence  of  the  lien,  he  is  presumed 
to  be  notified  by  the  record,  and  the  mortgage  will  cover  his  im- 
provements.' Without  naming  the  improvements  in  the  instru- 
ment itself,  the  mortgage  takes  hold  of  them  all,  and  all  fixtures 
thereafter  attached  to  the  land.* 

A  stranger  who  has  notice  of  the  existence  of  a  mortgage  upon 
land,  and  who  erects  buildings  or  other  improvements  thereon, 
with  the  consent  of  the  owner,  places  them  under  the  Hen  as 
though  erected  by  the  mortgagor." 

(3)  Corporation  Improving  before  Acquiring  Title  to  Land  for 
Public  Use. — "  If  a  corporation,  having  power  to  take  the  land  by 
condemnation,  make  improvements  before  exercising  this  power, 
the  mortgagee  cannot  be  deprived  of  the  benefit  of  the  improve- 
ments by  allowing  the  corporation  to  redeem  the  land  by  paying 
the  value  of  the  land  when  it  took  possession.  It  is  negligence 
on  the  part  of  the  corporation  to  proceed  with  improvements 
without  first  either  obtaining  a  release  of  the  mortgage,  or  con- 
demning  the  interest  of  the  mortgagee  if  it  had  the  power.  The 
corporation  stands  in  the  relation  of  a  purchaser  with  notice  of 
the  mortgage,  it  being  duly  recorded,  ar.d  it  cannot  have  an  ad- 
vantage as  to  the  improvements  which  the  mortgagor  would  not 
have  had.  There  is  no  good  reason  for  discriminating  in  its 
favor.  To  give  a  purchaser,  with  such  notice,  this  right,  would 
enable  him  to  obtain  from  the  mortgagee  by  means  of  the  im- 
provements, a  compulsory  release  at  the  value  of  the  land  at  the 
time  of  taking  possession."* 

As  against  the  mortgagee,  the  mortgi^or  cannot  recover  com- 
pensation for  his  improvements  made  on  the  mortgaged  land.* 
Nor  can  mechanics  for  the  construction  of  a  building  thereon,  or 
laborers  for  work  done,  or  persons  furnishing  material,  claim  any- 
thing of  the  mortgagee  who  has  not  contracted   to  pay  therefor.* 

Improvements  by  Lessees. — Where  a   mortgagor  is  the  lessor, 

52  111.  130:  "The   properly   mortgaged 

WBB   an   actual  interest  (n  real  estate,  a 

chattel  real  at  the  common  law,  railing  mortage    upon    It  will,  without    an_v 

under  the  definition  of  '  real  estate,  Bpecial  provision,  include  all  improve- 

etc.  menta   then   on    the   line  of  the  work, 

1.   Martin  v.  Beattj,  54  III.  100;  Rice  and    also  all   that   may   afterwards  be 

V.  Dewey,  54  Barb.  (N.  Y.)  4^^.  put  there." 

t.   Union    Water    Co.   -e.    Murphy's  B.    Booraem  v.  Wood,  27  N.  J.  Eq. 

Fluming  Co.,   it  Cal.  621:  "A   inort-  371. 

gage   upon   a   flume  or  ditch  not  com-  «.  Jones    on    Mor^jaget,    vol.    1,    I/ 

pleted,  but  in  process  of  construction,  681. 

covers  the  whole    work    when    com-  S.  Childs  v.  Dolan,  5  Allen   (Mass.) 

pleted,  if  apt  terms  expressing  that  in-  319. 

tent  are  ueed  in   the   instrument.  ...  %.  Holmes  v.  Morse,  50  Me.  101. 
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who  has  granted  a  lease  for  a  term  of  years,  and  has  had  money 
advanced  to  him  by  the  lessee,  which  he  has  expended  in  the 
erection  of  buildings  pursuant  to  a  contract  with  the  lessee  so  to 
expend  the  money,  the  mortgagee  cannot  be  made  to  compensate 
the  lessee  for  his  outlay.' 

(4J  When  Mortgagee  in  Possession  Is  Allowed  for  Improvements. 
^Tne  mortgagee  cannot  improve  the  land  of  the  mortgagor 
which  he  holds  for  the  purpose  of  foreclosure,  except  at  the  risk 
of  losing  his  outlay.  He  is  not  the  owner,  but  rather  a  trustee. 
He  may  expend  what  is  requisite  for  the  preservation  of  the  prop- 
erty in  the  way  of  repairs.  He  may  improve  a  dwelling  so  far  , 
as  to  make  it  habitable  if  it  was  not  so  on  his  coming  into  posses- 
sion.* He  may  pay  out  money  for  the  preservation  and  over- 
sight of  property  that  is  tenantless.'  It  is  his  duty  to  keep  the 
property  in  order,  and  a  neglect  of  it  will  render  him  liable  to  the 
mortg{^or* 

Betterments  require  the  assent  of  the  mortgagor  in  order  to 
entitle  the  mortgagee  in  possession  to  compensation  for  making 
them,"  Should  he  make  them,  however,  and  the  mortgaged 
land  be  subsequently  redeemed,  he  would  not  be  liable  to  in- 
creased rent  and  profits  on  account  of  them.*  The  rule  is  other- 
wise  if  the  betterments  be  made  by  a  stranger  wrongfully  in 
possession.' 

Where  the  mortgagee,  in  good  faith,  believing  that  he  has  ac- 

1.  TwnnO— MortOfd  lud    cannot  4.  ShaefTer  v.  Chambers,  1  Halst.  (N. 

be  compensated  for  money  advanced  to  J,  Eq.)  548;  McCumber  v.  Gilman,  \s, 

make    improvements,    as    against    the  111,381;  Dexter  i>.  Arnold,  3  Sum.  (d. 

mortgaKee.     tiaven  v.  Boston  &  Wor-  C.)  108. 

cester  K.  Co.,  3  Allen  (Mass.)  369.  0,  Consent  of  the  mortgagor  should 

While  a  mortgage  foreclosure  is  pend-  be  had  in  the  making  of  betterment*  bj 
tng,  if  the  mortgagor  leases  the  prcm-  the  mortgagee,  to  entitle  the  latter  to 
ises  and  the  lessees  take  and  keep  pos-  compensation.  L.ownde«  ti.  Chishotm, 
session  under  claim  of  right,  the  mort-  2  McCord  {S.  Car.)  4^5;  McCarron  v. 
gagee  may  recover  damages  for  rents,  Cassidv,  18  Ark.  ■i,i^\  Mickle*  ».  Dlllaee, 
etc.,  after  having  foreclosed.  He  can  17  N.  Y.  80;  Harper's  Appeal,  G4  Fa. 
recoverrent  for  the  improvements  made  St.  315;  Hidden  v.  Jordan,  28  Cal.  301. 
by  the  lessees  themselves  notwith stand-  MortCMOr  IWnlail  OompennUOB. — 
ing  their  lielief  in  the  validity  of  their  The  mortgagee  bought  land  at  his  fore- 
leases.  Jones  on  Mortgages,  vol.  i,  f  closure  sale  and  the  mortgagor  was  re- 
779;  Haven  V.  Adams,  4  Allen  (Mass.)  fused  compensation  for  the  Improve- 
do-  ments  he  had  made.    Neal  v.  Hamilton 

>.  Xin1«afe«'i    ImproT«metiU.  —  "A  (Tex.),  7  S.  W.  dii. 

mortgagee   in  possession  should  be  al-  6.  Bell  v.  The  Mayor,  10  Paige  (N. 

lowed,  upon  redemption,  his  necessary  V.)  49;  Moore  i/.  Cable,   i  Johns.  Ch. 

eipentes  for  keeping  the  estate  in  re-  (N.  Y.)  385. 

pair;  but  not  expenditures  for  conven-  T.  Merriam  v.  Barton,  14  VL  501.    If 

ience    or    ornament."     Woodward    w.  made  by  the  mortgagor,  they  enure  to  his 

Phillips,  14  Gray  (Mass.)  132.  benefit  on  redemption;  but  the  mortga- 

>.  Ornamental  grounds   that  cannot  gee,  while  Inposscsslon, is  not  rtspansi- 

be  rented  for  a  sum  sufficient  to  pay  for  ble  for  them,  or  for  labor  or  material 

keeping  them   in   order,  may  be   pre-  employed  in  making  them,   except   as 

.'ervcd  by  tlie  mortgagee  in  possession  above  stated.    Jones   on    Mortgwea,  3 

and  the  coat  charged  m  his  favor,  upon  vol..  }  1127,  citing  Holmes  v.  Horse, 

redemption.  Sparhawk  v.  WillB,5Gray  50  Me.  loi;  Childs  v.  Dolan,  5   Allen 

fMass.)  433.  (Mass.)  319. 
3G1 
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quired  a  perfect  title  by  foreclosure,  makes  betterments,  he  should 
be  compensated  (or  them  on  subsequent  redemption.^  If  he  hn< 
been  led  into  his  erroneous  belief  as  to  title  by  the  mortgagor 
himself,  his  right  to  compensation  is  the  more  apparent.* 

Where  the  mortgagee,  long  in  possession,  erects  bcttermcnt>^ 
with  the  knowledge  of  the  mortgagor,  who  interposes  no  objec- 
tion, he  may  claim  compensation  on  redemption— he  paying  ad- 
ditional rent  in  proportion  to  the  increased  value  from  the  date 
of  their  erection." 

(5)  Purchaser  at  Mortgage  SaU. — Persons  buying  real  estate  at 
a  foreclosure  sale  and  subsequently  erecting  permanent  improve- 
ments thereon,  under  the  honest  belief  that  the  title  is  in  them- 
selves, should  be  compensated  on  redemption*  This  has  been 
held  true  where  one  bought  of  the  mortgagee  and,  eiToneously 
believing  that  he  had  acquired  a  perfect  title,  proceeded  to  erect 
permanent  buildings.* 

1.  Joneson  Mort^ees,  4 ti28,ctV(M^,  Mutual   Ins.  Co.  i'.  Campbell,  95  III. 

among  other  cases,  Miner  v.  Beekman,  167. 

JO   N.  Y.  JJ7;    Putnam   v.   Ritchie,   6  A  decree,  foreclosing  a  Gentor  mort- 

Paige  (N.Y.)    190;  Wetraore  tj.  Rob-  gage,  provided  that  a  junior  one  should 

erU,    10  How.  Pr.  {N.  Y.)  51;  Fogal  v.  not  be  impaired.     II   was  held  that  the 

Pirro,  17  Abb.  Pr.  (N.  Y.)  113;  Trooat  purchaser  at  the  hale  could  not  compel 

V.  Davie,  3)  Ind.  34;    Roberts  v.  Flem-  the  junior   mortgagee   to  pay   for  im- 

ing,  53  Hi.  196,  provements  made  by  him  whiie  in  pos- 

3.  Bacon  v.  Cottrell,  13  Minn.  194.  session   under   the   sale.      Coleman  r. 
S.  Roberts   Ti.  Fleming,    53    111.    196;  Witherspoon.  76   Ind.   385.     But  could 

Monteomery  v.  Chadwick,  7  Iowa  114,  recover  to  the  eittent  of  the  mortgage, 

4.  Green  v.  Dixon,  9  Wis.  532 ;  Green  on  foreclosure  by  the  junior.     CatterTin 
V.  Wescott,    13   Wis.   606;  Barnard   v.  v.  Armstrong.  79  Ind.  514, 
Jennison,  27  Mich.  130.  HortgaxB— ABBsiunuita. — Owners  of 

B.  McSorley  v.   Larisea,    lOO   Mass.  land   sold     for    non-payment   of  void 

270,  and   others   cited  from  Jones   on  city    assessments,  agreed  to  sell   it   to 

Mortgages,  4  1128,  from  which  the  cases  a     private     purchaser,    who    was    to 

of  the   last    three    previous  notes   are  deduct    enough     from     the     price    to 

taken.  pay     the      assessments    and      remove 

Mortca(B  —  Improramaiits.   —  The  the    cloud   upon  the    title  created    by 

mortgagee   being  in  possession  of  land  them.      The   purchaser   paid    the   city 

which  was   covered   with  sprouts  and  the  sum  required  for  the  redemption  of 

bushes  fthe  large   timlwr  having  been  the  property,  taking  it  from  the  price, 

taken  ofl),  and  supposing  himself  abso-  It  was  held   tliat  the   purchaser  at  the 

lute  owner,  cleared  the  land,  built  fences  aisessment  sale  was  not  entitled  to  re- 

nnd    a    l>e.m,    without    any    objection  ceive  this  money  from   the  city.     [DIs- 

being  interposed  by  the  mortgagor,  who  sent.]     Remsen  t:  Wheeler,  105  N.  Y. 

stood  by.     On  a  bill  to  redeem,  it  was  573. 

Air/rf  that  the  improvements  were  charge-         One  is  not  personally  liable,  if  hU 

able    to  the   mortgagor.      Morgan    v.  name  is  not  upon   the  assessment  roll, 

Walbridge,  56  Vt,  405.  under  New  York  acts  i8i3,ch.  86,  }  175. 

Money  had  been  advanced  on  a  mort-  It   was   *e/rf,   therefore,   that   where  a 

gage,  but  the  mortgagor  was   not  the  junior  mortgagee  acquired  the  propertt' 

beneficial  owner  of  the  property  ;  and  mortgaged   by  foreclosure,  afterwards 

the  mortgagee   was    Informed    of  this  assessed    for   improvements    with    his 

fact  when  the  mortgage  was  executed,  name   omitted   from   the  record  ;    and 

Upon  a  bill  to  quiet  title,  it  was   held  where  the  senior  mortgagee  alterwardt. 

that  the  person  claiming  the  beneficial  foreclosed     and   bought  in    the    same 

ownership  should  pay  for  the  improve-  property,  and  paid  the  assessment,  the 

ments  put  on  the  propertj-  by  use  of  the  senior  could  not   recover  of  the  junior 

money  raised  by  mortgaging  it.     Union  the  amount  of  the  assessment  thus  paid. 
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IMPRO  VEMENTS.  of  mghw^ji- 

U  IKPSOTBIOEVT  OT  HraaWATB~l.  Petition.— The  method  fre- 
quently pursued  and  pointed  out  by  statute  in  some  States,  by 
which  property  owners  proceed  to  have  a  highway  opened,  is  the 
petitioning  of  the  county  authorities  to  order  the  improvement. 
The  petition  must  be  confined  to  one  improvement,  if  the  statute 
so  prescribes,  though  there  may  be  more  than  one  petition,  pro- 
vided all  together  contain  the  requisite  number  of  names  required 
by  the  statute,  where  the  number  is  prescribed  or  the  necessary 
proportion  of  property  holders  is  designated.' 

Power. — Incidental  to  the  power  directly  conferred  on  a  cor- 
poration to  construct  and  maintain  highways,  is  that  of  providing 
the  means  of  drawing  off  the  surface  water  from  the  highway  to 
the  land  adjoining,  or  through  channels,  covered  or  open,  to 
more  distant  places.* 

Mutual  Life  Ins.  Co.   -o.  Sage,  41    Hun  petition,  the  court  thought   there  had 

{N.  Y.)  J35.  not  been  Tu  11  compliance  with  thestatute 

1.  Acta  donatmvd. — The  act  for  the  shown,  and   held   the  granting  of  the 

improvement  of  the  Trov  Hill  road  In  petition     to    be    void.      Godchaux    v. 

Alle^eny  Citv    (actof":370    's  con-  Carpenter  (Ncv,),  14  Pac.  Rep.  1*0.  See, 

Btitutional  bo  far  as   the  citizens  of  thai  with     regard     to    jurisdiction,     Ely     t'. 

city  are  concerned, and  can  be  executed  County  of  Morgan   find.),   14    N.    E. 

according  to  the  legislative   intent — the  Rep.      136.      To      such      a      petition 


burden  being  assumed  by  the  city.  Dew-     names  may  be  added  or 
hursl  V.  Allegheny,  95  Pa.  St.  437.  leave  of  the  board,  up  10  inc  time  01 

Under  the  act  relative  to   the   con-     report     thereon.      A    similar    statute. 


«truclion  of   gravel   roads   (March    ■),  Rev.   Stat.  Ind.  1881,  4  5095;   Black   i 

1877).  the  petition  to  the  county  board  Thomson     (Ind.),     13      N.     E.     Rep, 

must  be  confined   to  one  improvement.  409.     If  the  board  decide  the  number  ol' 

The  improvement  prayed  for  may  be  a  petitioners  to  be   sufficient,  and  no  ob. 

continuous    single    line     or    one    with  jection  be  made,  the  proceedings  will 

branches,  all  the  parts  being  connected,  not  afterwards  be  held  void  in  Indiana 

DcMription  as  a  "  gravel  road  "  is  sufK-  on  the  ground  thai  there  were  too  few 

cient    in    the    petition.       Stodd.ird    i>,  petitioners,   on   appeal.      Robinson   i'. 

Johmon,  75  Ind.  10.  Rippey    (Ind.),    \i    N.    E.   Rep.    14[. 

A  petition  is  not  rendered  unneces-  Nor  after  the   viewers'  report  has  been 

iarv    by    the    proviso   of   a     statute:  filed.     Osborn    z\   Sutton   (Ind.),  9   N. 

-That  when  one-half  or  more  of  the  E.  Rep,  410. 

K^xi'ng.  etc.,  of  any   street  lying   be-  Where    two-thirds    of   (he    resident 

Ivcen  two   main  street  crossmgs    hax  owners  must  petition  the  trustees,  under 

Ven  already   performed,  the   board   of  a  statute,  before  the  latter  can  proceed 

tupervisore  mav  order  the  remainder  of  to  improve  a   public   highway,  it  is   not 

wh  grading,  c'tc.,  notwithstanding   the  essential  that  all  the  petitioners'  namo 

objection  of^any  or  all  of  the  property  should    be   attached    lo    one    petition. 

(wUerii,"     Dyer  v.  MMIer,  58  Cal.   fSj,  Campbell  t.  Park,  32  Ohio  St,  544, 

in  exposiiion  of  act   of  April   1,  1671,  3,  0«nwftl  Power. — Corporations,  ro- 

f  4-  quired  bj-  law  to  construct  and  repair 

MUioiL  t<ir  Public  Sokdi, — Nevada,  their  highwavs.   may   make   necessan- 

o)'  statute,  requires  that  a  majority  of  water  courses  to  draw  the  water  from 

1™  tixpaycrs  of  a  district,  according  to  the  road  to  the  adjoining  land.    They 

'ht  last  assessment  roll  previous  to  the  may  do  this  in  the  absence  of 

application,  should  sign  the  petition  to  statutorv  authorization  on  this  \ 

|«  county   commissioners  in  order  lo  lar  subject.     Thcv  could  not   b( 

l^**  «  public  road  esUblished,     This  for  so  doing  "if  no  wanton  or  ui 

*s<  ieU  jurisdictional;  so,  when   the  sary  damage  was  done,  and  the 

■^wrdiof'the  board  of  commissioners  not  guiltv  of  negligence  In  causl 

■•liowed  that  a  majority  of  the  resident  damage,''       Branson     v.    Boroi 

'^■;nuTsof  (he  district  had  signed  the  Wallingford,  54  Ct.  513, 
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IflipvMmnt  IMPROVEMENTS.  iCE^lmji. 

It  has  been  held  that  stones  and  other  material  from  adjoining 
land,  to  repair  a  highway,  may  be  taken  without  the  assent  of  the 
owners  of  the  land.' 

2.  Grade&^It  is  held  that  an  abutter  cannot  have  damages  for 
the  building  of  a  new  grade,  but  that  he  can  for  the  changing 
of  an  established  one.  He  must  be  really  damaged  before  he  can 
recover;  so,  whether  or  not  he  has  a  building  on  the  land  he 
sieges  to  have  been  damaged,  may  prove  an  important  inquiry. 
If  the  question  of  his  being  damaged  is  one  over  which  the  com- 
-missioners  of  highways  have  original  jurisdiction;  and  if  it  be  de- 
cided adversely  to  the  abutting  proprietor,  he  may  appeal  to 
the  supervisors,  if  the  case  is  in  the  State  of  Illinois.  And  the 
usage  there  is  not  greatly  different  from  that  common  to  the 
country.* 

In  Iowa  the  clt;-  corporation  hai  the  a;  Orton  v.  Tllden    (Ind.),   lo   N.   E. 

power  of  opening  roads  within  its  limits  Rep,  936. 

'lo  the  exclusion  of  the  board   of  super-  1.  HatarlAl    for   HlchwBj    Imsrov*- 

'vUort.    This,  though    the   eround    be  nunt. — It  has  been  held  that  a  luper- 

.vnplatted  and  cultivated.      Code  Iowa,  visor  or  roads  may  take  stone  to  repair 

-^930;  Gallaher  v.  Head  (Iowa),  33  N.  a  road,   provided   he   do   not  wllfullj' 

W.  Rep.  6jo.  annoy  the    owner    of   the    land    from 

For  recent  decisions   respecting  the  which  he  taltes  it;  that  a  court  of  equity 

Jurisdiction   of   county   commissioners  will  not  restrain  him    from  doing  so, 

.and   others  in    locating    and    opening  and   that  he  is   the  sole  judge  of  the 

gravel    road   a.nd   other   public   roads:  necessity   of  the    taking.     Kendall    v. 

Town   of  Wells   v.   County   of  York  Post,  8  Or,  i^i.     And   iT  the  owner  is 

(Me.},    11    Atl.    Rep.   417;   Appeal   of  aggrieved,  his  remedy  is  by  application 

Cole  (Me.),  7  A.  Rep.  307;  Osborn  v.  to  the  county  court  to  assess  the  dam- 

Sutton    (Ind.),    g    N.    E.     Rep.    410;  ages.     Or.   Misc.   Laws,  ch.    1^,   }   19; 

Dougherty    v.    Brown     (Mo.),   3     S.  Kendall  f.  Post, 8  Or.  141.     A'nd,under 

"W,     Rep.     no;    Fleener     v.    Claman  Ohio  sUtutes   in    1868,  11  was  decided 

<Ind.),  14N.  E.  Rep.    76;   C.  St   P.  R.  that  a  street  commissioner  might  take 

"^  "■  n  of  St.  Johnsbury  (Vt.),  10  material  necessary  to  repair  a  public 
road  from  the  lands  situated  near, 
though  In  another  road  district.     Bur- 

Ing  of  the  viewers  need  not  be  given  to  rows  v.  Cosier,  33  Ohio  Ss.  567. 

those  through  whose  lands  the  proposed  1.  Abnttlns    Owwa. — An    adjoining 

road    is    to    pass.      Advertisement    Is  owner  cannot  recover  damages  for  the 

sufficient,    in     Pennsylvania.       In    re  building  of  a  grade  where  none  existed 

Road  in  Sterrett  Tp.   (Pa.),  7  A,  Rep.  previously.     For   the  changing  of  an 

^^.      »._.,__  .L ,.,_  .   r ,  --—^"ghed  grade  he  can  recover.     Al- 
t'.   Providence,    u    R.    I.    lil. 

Dougherty   v.  Brown   (Mo.),  3  Damages  for  a  change  of  grade  in  tne 

S.    W.   Rep.   :io.     A   meeting  of  sur-  streets  of  Newark  can  l>e  awarded  only 

veyors  of  a   road,  at  a   place  difTercnt  In  case  there  is  a  building  on  the  lanil 

from  the  one  advertised,  rendered  their  of  the  complainant  at  the  time  of  the 

dolngsnull.     In  re  Johnson   (N.J.),8  change.     State   v.   Sayre,   41    N.  J.  L. 

A.    Rep.    113.     One   who  asks  a   road  158.     No   one   but   the   ownerofland 

over   his   own   land   is  not  entitled  to  adjoining   the   road   to  be  laid  out  or 

notice    of  the    pendency   of   his  own  vacated  is  a  "person  Interested  In  the 

petition,     Graham  v.  Flynn  (Neb.),  31  decision  of  the  commissioners  of  high- 

M.    W.   Rep.   742,     Want  of  notice  of  ways,"  In  determining  who  may  api^ttl 

the  viewers'  meeting  was  ketd  waived  under  the  statute  from  their  decision  to 

hy  the  genera]   appearance   of  a   land  three  supervisors  of  the  county.    Tay- 

owner  before  the  county  commissioners,  lor  o.  Normal  Highway  Commutloners, 

Stephens  v.  County  of   Leavenworth  88  III.  536. 

(Kan.),    14    Pac.    Rep.    175;    Akin  w.  If  the  assessment  U  on  land  "fronting 

County  of  Riley  (Kan.),  13  Pac.  Rep.  on  the  highway,"  which  b  to  be  Im- 
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IMPROVEMENTS.  «fHi»h«,^ 

If  the  grade  of  a  highway  is  raised  by  authority  of  a  village 
corporation,  the  county  or  township  officers  have  no  control  over 
-question  of  damages  arising.  No  general  rule  can  be  laid  down. 
The  charters  of  cities  and  incorporated  towns,  and  the  statute 
powers  of  counties,  are  not  uniform  in  respect  to  their  authority 
<lerived  from  the  several  States.  A  municipal  corporation  s 
powers  may  be  such,  respecting  highways,  that  the  supreme 
■court  cannot  review  the  city's  action.' 

8.  Street — Pee  Owner. — An  ordinary  public  road  may  become 
a  city  street  when  a  town  containing  it  becomes  incorporated. 
Though  previously  laid  out  by  commissioners  as  a  highway,  it  is 
treated  like  the  other  streets  that  are  laid  out  by  the  corporate 
■officers. 

Such  officers,  duly  empowered  to  open,  alter,  repair  and  im- 
prove streets,  may  prohibit  anyone  from  taking  dirt  from  the 
■street  even  though  the  fee  of  the  street  remains  in  the  adjacent 
■owner.  They  may  change  the  grade,  make  sewers,  drains,  cul- 
verts, etc.,  and  the  owner  of  the  fee  cannot  molest  them. 

\yhen  a  highway  runs  over  land  beyond  town  limits,  the  land 
owner  retains  his  fee-simple  title  to  what  is  connected  with  the 
land,  except  the  necessary  right  of  way  belonging  to  the  public. 
Incidental  to  this  right  the  public  may  place  tiles  beneath  the 
surface  of  the  ground  and  use  the  soil,  stone,  etc.,  on  the  road  line 
ior  building  and  keeping  up  the  road.* 

1  Onvel,  Eail  and  Plank  Boad. — Whether  the  petition  for  a 
free  gravel  road  in  Indiana  has  the  signatures  of  the  required 
majority  of  the  land  owners  liable  to  assessment  is  an  open  ques- 
tion up  to  the  time  of  action  on  the  viewer's  report.  When  the 
board  of  commissioners  meet  and  consider  the  report  and  act 
thereon  it  is  then  too  late  to  add  additional  names  to  the  peti- 
tion to  make  up  the  necessary  majority.  Prior  to  that  time 
names  may  be  either  added  or  withdrawn.  It  seems,  however,  that 
the  board  has  power  to  refuse  anyone  to  make  withdrawal  of  his 
signature.  But  there  should  be  no  exercise  of  this  power  in 
the  absence  of  good  r 


proved,  it  applies  only  to  land  on  that  alteration   was   not   recorded,  and  tbe 

part  of  the   road  which   is   to  be   im-  selectmen   of  the  town  had  nothing  to 

proved.     Kendig  v.  Knight,  6i  Iowa  29.  do   with   the   changing   of   the   grade, 

Local  L^daUtiOti.— An  act  to  im-  though  they  knew  thai  it  was  done.  It 
prove  a  county  road  is  local,  and  does  was  held  that  the  county  court  could 
not  contravene  the  article  of  the  Ohio  not  appoint  com  mi  as  loners  to  appraise 
constitution:  "All  laws  of  a  general  the  damage.  Penniman  v.  St.  Johns- 
nature  shall  have  a  uniform  operation  hury,  54  Vt.  306. 

throughout    the     Stale."       Const,     of  "The  supreme  court  has  no  power  to 

Ohio,  art.  2,  ^   26;  74  Ohio    Laws,  472;  review    the    discretion    of  a  municipal 

State  v.  Franklin  County  Commission-  council  as  to  the  necessity  of  widening 

«rs,  35  Ohio  St.  458.  a  street  and  taking  the  property  of  an 

1.    Damace — Powar  to   Aiaeu. — The  Individual  for  that  purpose."    Goff  f. 

trustees  of  an  incorporated  village  raised  Nelson,  62  How.  Pr.  (N.  Y.)  313. 

the   grade   of  a  highway   bj  filling  it  9.  Town  of  Palatine  v.  Kreuger,  I3i 

with  gravel,  in  front  of  a  land  owner's  III.  72. 

premises.     There   wnF.   no   survey,  the  ■.  Black   v.   Campbell.   112  Ind.  uz. 
2U.'i 
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IMPRO  f  -EMENTS.  of  mgiiwi^ 

The  board  has  jurisdiction  to  decide  on  both  the  form  and  sub- 
stance of  the  petition;  not  only  as  to  the  requisite  number  of 
signatures  by  property  holders,  but  also  as  to  "  every  other  fact  pre- 
cedent or  concurrent  necessary  to  the  granting  of  the  petition," 
Its  judgment  on  these  matters  cannot  be  attacked  collaterally.* 

On  an  appeal  from  a  decision  of  the  board  of  commissioners 
the  court  will  not  sustain  the  objection  that  the  petition  was  not 
signed  by  the  requisite  number  of  land  owners,  if  this  objection 
was  not  made  before  the  board  itself,  and  the  petition  did  not 
disclose  the  lack  of  jurisdictional  facts  on  its  face.  Once 
acquired,  jurisdiction  is  not  lost  by  the  county  commissioners 
by  reason  of  their  delay  in  acting.  Nor  can  the  jurisdiction  be 
successfully  attacked  on  appeal  on  the  ground  of  want  of  notice 
by  one  who  made  a  general  appearance  before  the  board.* 
Indeed,  the  assessment  for  a  free  gravel  road  cannot  be  collaterally 
impeached,  if  the  board  had  jurisdiction.  If  it  had  none  and  the 
proceedings  are  void,  there  is  no  presumption  in  favor  of  the 
board.' 

A  corporation,  under  the  laws  of  Indiana,  had  the  right  of  pub- 
lic highway  for  constructing  a  plank  road.  It  forfeited  the  right. 
Railroad  companies  had  been  empowered  (by  the  same  statute 

Compare  Forsvthc  i'.  Kreiiler,  i  lo  Ind.  '  highwoj-.     Stale   v.  Capncr  {N.  J.).  i> 

;?;  Crume  v.  \VilBori,  104  Ind,  583,  A.  Rep.  781. 

1.  Ely   V.   Board   etc.,   ill  ifid.  361 ;  Under     the     "l> 

Million  V.  Board  etc.,  8g  Ind.  5;  Streib  pikeB"  act  of  Ohio, 

V.  Cox,  II 1  Ind,  299.  have   ordered  an  improvenient  in  good 

BMiellta. — The  expense  of  making  faith  arc  not  liable  to  be  enjoined  be- 
(■ravel  roads  is  payable  bj-  the  adjoin-  cause  of  omiRslons  from  the  report  of 
ing  proprietors,  in  Indiana.  The  board  lands  and  persons  to  be  asseBScd  .  .  . 
of  county  commissioners,  on  their  own  Vendees,  in  possession  under  valid  con- 
motion,  may  order  an  additional  assess*  traclH  of  purchase,  tenants  for  life  and 
ment  of  t>ene(its,  in  case  the  first  proves  guardians  of  minors  and  insane  persons- 
inadequate  to  pav  the  cost  of  construe-  are  "land  owners"  within  the  con  I  em - 
lion.  Coimty  of  Montgomery  %\  Fullen  plation  of  the  statute,  to  be  assesBcd  a» 
<Ind,i,  12  N.  E.  Rep.  J98.  Though  huch  ...  A  notice  of  peUtion  for  im- 
Ihey  may  order  it.  they  are  Incompe-  provement  is  siifficiently  definite,  if  it 
tent  to  ansesE  the  amount  to  l)e  paid  by  descritie  the  improvement  by  "askinR 
the  land  proprietors,  respectively.  The  that  said  road  be  improved  by  marada- 
mattcr  must  t>c  referred  to  the  viewers,  mizing.  under  tl>e  two-mile  HBsessment 
S.c.  Gavin  j'.  Board  of  Commissioners,  act."  Thompson  v.  Love,  42  Ohio  St. 
til  Ind.  480.  *>i;  Ohio  Rev.  St..  H  4839-^(64. 

Though  a  free  gravel  road  in  Indiana  The  "lot  and  lands"  to  be  assessed  lo 

becomes  a  public  road,  the   property  of  defray  the  cost  of  improving  a  public 

the  locality  may  be  assessed  to  pay  the  road — the   work   being   authorized   by 

cost  of  it;    and   reassessment  for   the  the  county  commissioners — include  lots 

purpose   may   be   made,  not  exceeding  within  the  city  limits,  if  less   than  two- 

the   benefit   conferred.    Co.  of  Mont-  miles   distant,  and  if  benefited   by  the 

gomery  v.  Fullen  (Ind.),  13  N.  E,  Rep.  iinprovements.     Putnam  Co.  Comm'r* 

574.  :■.  Yonng.  36  Ohio  St.  j88. 

When  the  lands  of  a  railroad  com-  I,  Robinson  v.  Rippey,  iii  Ind.  lu; 
pany  are  crossed  by  the  laying  out  of  a  L^we  i'.  Ryan,  94  Ind,  4so;  Bradlev  v, 
public  highway  which  intersects  the  City  of  Frankfort,  90  Ind.  431 ;  Picker- 
tracks  and  station  grounds  of  the  rail-  ing  i^.  State,  106  Ind.  338;  Rutherford 
way  at  right  angles,  the  railroad  com-  t.  Davis.  91;  Ind.  241;;  Coolman  r. 
pany  is  entitled  to  an  assessment  of  F lemming.  82  Ind.  117.' 
daniages  by  reason  of  laving  out  the  S.  Strieb  x:  Cox.  tti  Ind.  J99;  Bur- 
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IMPROVEMENTS.  orHlgh«*r>- 

that  gave  the  right  above  mentioned)  to  lay  tracts  across  the 
contemplated  plank  road,  paying  nothing  for  the  privilege.  When 
the  plank  road  company  forfeited  its  rights,  the  railroad  com- 
panies lost  their  privilege.  Another  corporation  subsequently 
constructed  a  gravel  road  on  the  same  highway,  but  the  railroad 
companies  had  n  t  the  right  of  crossing  it  without  compensation. 
The  general  right  of  crossing  roads  by  such  companies,  conferred 
by  statute,  was  held  not  to  extend  to  gravel  roads  built  by  a 
private  corporation  under  a  grant  from  the  county  commissioners, 
and  the  corporation  may  recover  damages  from  railroad  com- 
panies for  laying  their  tracks  across  such  a  gravel  road.* 

5.  Dncriptioii  of  HighwaTfc — A  projected  public  road  was  de- 
scribed in  part  as  bounded  by  "the  right  of  way"  of  a  railroad, 
yet  the  description  was  not  .so  vague  and  misleading  as  to  render 
the  whole  proceeding  void  for  uncertainty.*  The  route  itself 
need  not  be  describe^  with  "  technical  certainty,"  but  must  be 
sufficient  for  the  surveyor  to  trace  it  from  points  definitely 
named  and  designated.^ 

A  sheriff  summoned  a  jury  under  a  writ  of  ad  quod  damnum  to- 
assess  damages  in  connection  with  the  establishment  of  a  high- 
way. The  writ  described  the  place  of  meeting  as  "  the  land  of  the 
proprietors  over  which  it  is  proposed  that  the  road  shall  run,"  etc. 
The  description  was  held  sufficient  under  the  statue  (Gen.  Stat,  of 
Ky.  1883,  ch.  94,  §  8).* 

ton  0.  State.  Ill  Ind.  600;  Walker  v.  of  Will  Countj'  v.  People,  110 III.  511. 
HUI,  111  Ind.  233.  Bridget — Among  the   "internal   !m- 

L  Indianapolis  etc.  Gravel  Road  Co.  provements,"  for  the  construction  of 
f.  Bell  R.  R.  Co.,  110  Ind.  5:  "The  which  Ihe  cities  of  Kansas  are  author- 
gravel  road  company,  bj  order  of  the  Ized  to  issue  bonds,  a  bridge  on  a  high- 
county  board,  acquires  an  interest  in  way  contiguous  to  a  city  is  included. 
tbe  higliwaj.  The  easement,  which  Ciini/areStat. Kan.,ch. 45, {  i;  State  v. 
■as  before  owned  by  the  public,  is  thus  Babcock  (Neb.),  36  N.  W.  Rep.  474. 
transferred  to  the  gravel  road  com-  Cities  there  are  authorized  to  make  ap- 
pany."    Cases  cited.  propriations  to  construct  county  bridges 

--.•__    _.  ~._..  — The  Schuyl-     according  tolinealmeasureofthework- 


kill  bridge  in  Philadelphia,  free  to  the     They  may  issue  bonds  to  help  build  a 


public,  was   held  properly  chargeable,     public  bridge.     Coni/iire  Stat.  Kan.,  ch. 
undtr  the  statute,  to  the  taxpayers   of    14,  5  77;  ch.  4     '       "'   '  "  ' 

the  city  for  i!»  construction  opposite  a     (Neb.)  36  N. 


undtr  the  statute,  to  the  taxpayers   of    14,  5  77;  ch.  45,  4  1;  State  w.   Babcock,. 

the  city  for  it»  construction  opposite  a     (Neb.)  36  N.  W.  Rep.  474. 

AntX.    Philadelphia  v.    Field,   58   Pa.        The    section    entitled   "  Roads    1 


SI.  uo.  See  Board  of  Wardens  t.  Phil-  Bridges"  in  the  Revised  Statutes  of  Illi- 

adelplua,  41    Pa.    St.    209;  Tliomae    'v.  nois,  is  construed  to  authorize  highway* 

Lel«nd,24  Wend.  (N.  Y.)  65;  Norwich  commissioners   "to   assess  and   extend 

f.  County    Commissioners,     13     Pick,  properly  for   road    purposes    annually, 

(Mass.)  60;  liingham  etc.  Corporation  and  for  the  year  in  which  such  assess- 

..  v._^_i,    ,._      ,    .„__    -,,_     ,    ___  ment  is  made  or  extended."    Ch.  111,  4 
83;  Ohio  etc.  Ry.  Co.  f.    People  (III.). 

uii;  noi  wnat  is  called  an  "assessment"  N.  E.  Rep.  276. 
nhen      that      is      contradistinguished         9,  McDonald  v.  Payne  (Ind.),  16  N. 

from*    ta».      People   v.    Whvler,    41  E.  Rep.  795;  Road  in  Borough   of  Vc- 

ClL  351;   Smith   v.    FBrrelly,'s2   Cal.  rona  (Pa.),  12  Atl.  R.  456. 
;j.  S.  Adams   v.  Harrington   (Ind.).    14 

t  of  N.  E.Rep.603;  Well6*.Rhodes(Ind.) 


expense  of  a  city  bridge  or   road,     16  N.  E.  Rep.  i. 


when  Uie  work  Is  costly  and  the  benefit        4.  Smoot  v.  Schooler  (Ky.),  8  S.  W. 
ihaied   bv   the    county.      Supervisors     Rep.  202. 
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6.  EstaUuhment  of  Highways. — A  statute  of  Michigan  requires 
commissioners  of  highways  to  have  a  survey  made  when  laying 
out  a  road,  and  to  incorporate  it  in  an  order  signed  by  themselves 
and  recorded  in  the  township  clcrlt's  office.  That  officer  is  re- 
quired to  make  an  entry  on  the  record  of  the  time  of  recording, 
A  record,  purporting  to  be  a  copy  of  the  field  notes  of  the  survey, 
is  insufficient  to  show  compliance  with  the  statute.  The  highway 
is  not  thus  proved  to  have  been  laid  out  regularly.' 

The  opening  of  a  highway  cannot  be  enjoined  for  defective 
proceedings  if  they  afford  means  of  information  to  interested  per- 
sons sufficient  to  enable  them  to  understand  what  effect  the 
establishment  of  the  road  would  have.* 

The  viewers  reported  a  highway  laid  out  but  made  a  mistake 
in  the  name  of  the  point  of  beginning.  It  was  merely  the  omis- 
sion of  a  consonant  from  a  proper  name,  otherwise  the  report 
corresponded  with  the  petition,  The  error  could  not  have  mis- 
led anyone,  and  was  immaterial.  The  court  held  that  parol 
evidence  was  admissible  to  show  the  identity  of  the  point  as  de- 
.scribed  in  the  report  with  that  in  the  petition."  If  the  report  of 
the  viewers  is  rejected  by  the  board  of  county  commissioners 
which  appointed  them  for  the  purpose  of  laying  out  a  public 
road,  it  may  reconsider  the  vote  of  rejection  while  yet  in  session, 
and  then  postpone  the  resolution  to  adopt  or  to  reject  (as  the 
case  may  be)  to  a  stated  day,  without  affecting  its  own  jurisdiction 
under  the  statute.* 

Establishing  Highways — Evidence. — A  petition  to  establish  a 
highway  in  California  failed  to  show  that  the  road  proposed  was 
to  be  in  the  district  of  the  petitioners  or  even  in  the  State. 
There  was  an  action  under  the  statute  providing  for  condemna- 
tion of  land  for  highways,  wherein  the  above  mentioned  defects  of 
the  petition  appeared.  The  court  held  thp  petition  admissible. 
The  board  of  supervisors  could  supply  the  facts  omitted  on  evi- 
dence. 

The  order  of  the  board  for  the  condemnation  of  land  for  the 

1.  Kruger   v.   LeBlanc   (Mich.),    37  mem   or  damages.     Rev.   Stat.   Mo.  % 

N.  W.  Rep.  880.  6937   construed.      C.   R.   I.  &  P.   Ry. 

%.  McDonald    v.    Pa^ne    (Ind.),    16  Co.  v.  Young  (Mo.),   8  S.  W.  R.  7», 

N.  E.  Rep.  795.  Countv  commiseioncrs,  required   bv 

BitaUlihineiit. — The     legality     of   a  statute  to   assess   benefits  of  highway 

highway  depends  upon  Ita   dedication,  through  an  unincorporated  township  at 

not  upon  the  return  of  the   survevors  their  lirsl   regular  sesBion   after  laying 

who  have  laid  out   the  road.     State   i'.  out  a  road,  arc  not  authorized,  in  caae 

Stillwell  {N.  J.),  i^  Atl,  R.  563.  of  on  appeal  from  their  action,  to  make 

Where   the  road  commisBioners  arc  such  assessment  before  their  first  regu- 

required  to  take  the  relinquishment  of  lar   session   after  the  appeal  has  been 

rights  of  way,  state  the  names  of  those  finally  disposed  of     Rev.  Stat.  Me.,  ch, 

who  relinquish  and  those  who  refuse  to  6,  f  78.  construed.     Appleton  i'.  County 

tio    BO,   there    must    be    a    conference  Comm'rs.  (Me.),  14  All.  Rep.  184. 

i>etween  them    and   the    land    owners  S.  McDonald  i".  Payne  (Ind.),  16  N. 

which  must  be  shown  in  the  proceed-  E.  Rep.  79s. 

ings  of  the  county  court  togive  it  juris-  4.  Iliggins  r'.  Curtis  (Kan.),  18  Pac. 

diction  to  appoint  jurors  for  the  assess-  Rep.  107. 
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road  was  admissible  in  evidence.  That  it  had  no  power  to  act  on 
the  petition  before  deciding  that  it  had  been  signed  by  the  re- 
quisite number  of  freeholders  of  the  district,  was  not  a  good 
objection — for  the  presumption  is  that  the  order  was  made  on  the 
finding  of  the  requisite  facts. 

The  required  bond  accompanying  the  petition,  as  required  by 
the  statute  of  that  State,  must  be  deemed  approved  by  the  super- 
visors when  they  order  viewers  to  be  appointed.  The  notice  by 
the  viewers  to  the  land  owners  need  not  be  written." 

in.  IXFBOTZlCEirTB  OF  HATlQATloir. — The  State  may  create  cor- 
porations for  river  improvement,  and  give  them  power  even  to 
levy  tolls.  If  they  damage  property  by  flooding  it  or  otherwise, 
they  are  amenable  to  the  persons  injured  who  have  their  common 
law  remedy  if  the  statute  provides  none.* 

Ordinarily  the  federal  government  has  jurisdiction  over  navi- 
gable streams,  and  exercises  it,  but  on  its  neglect  to  exercise  it  the 

1.  Humboldt   County    v.    Dinsmore  that  it  was  meant  for  a  hlshnay,  and 

(Cal.),  J17  Pac.  Rep.  710.  was  kept   up   at   the    towns   expense, 

EaMOUIunMit      of     VigbMKrt.  —  In  though  it  wae  shown,  in   rebuttal,  that 

Maine,  there  must  be  a  description  ol  a  notice,  "This   road   is   private   prop- 

the  proposed  highway,  but   the   courts  crtjr,"    once    had    been    posted.      The 

\   require   nicety   of  description,  court  held  that  there  had  been  a  c< 


fackard  v.  t.ountj'  L^ommrs  (Ale.},  [3  plete  dedicalion  and  acceptance  at>  u 
Atl.  R.  788.  public  highway.  Union  Co.  k.  Peck- 
After  a  road  has  been  dedicated  by  ham  (R.  I.),  11  Atl,  R,  130. 
land  owners  and  accepted  by  the  A  public  improvement  by  the  State, 
authorities,  strangers  cognizant  of  the  to  which  consequential  damages  can 
proceedings  and  silent  during  their  be  traced  remotely  and  indirectly,  does 
progress,  cannot  enjoin  the  mainte-  not  create  liability  to  pay  for  them  on 
nance  of  the  iiighway.  Sunderland  v.  the  part  of  the  State,  unless  there  is 
MarUn  (Ind.),  "5  N.  E.  Rep.  689.  statutory  imposition  of  the  liability.  It 
Oompuuatloii  to  Land  Owutrs. — The  is  not  under  the  consUtutional  inliibi- 
county  board  and  the  commiesloners,  Uon  against  taking  private  property', 
to  locate  a  stale  road,  are  alike  empow-  Green  -d.  State,  73  Cal.  39;  Lamb  1. 
ered  to  award  damages  in  Wisconsin.  ReclamaUon  District,  73  Cal.  125. 
A  statute  which  requires  damages  3.  Improramant  Oomputlu.-^taM 
caused  by  opening  a  state  road  to  AnthorUsUoiui.— A  river  improvement 
be  paid  by  the  county  of  its  location,  company,  being  duly  authorized  by 
and  allows  complainants  to  present  statute  to  improve  between  designated 
their  claims  to  the  county  board,  and  points,  constructed  dams,  which  fiooded 
gives  them  the  right  of  appeal  to  the  land  several  miles  below  the  points. 
circuit  court,  provides  for  "just  compcn-  The  court  *e/rf  that  persons  injured  had 
sation,"  and  is  constitutional  in  that  their  common  law  remedy,  and  that 
respect.  Rev.  St.  Wis.,  f  1315,  State  the  wrong  done  was  not  damninH 
V.  Hague  (Wis.),  36  N.  W.  Rep.  absque  injuria  as  being  incidental  to  a 
S6o.  public  improvement,  and  remotely 
Hlfbwkr  DadloBtlon. — A  corporate  consequential  from  it.  Hackstack  i'. 
officer  had  some  land  of  a  corporation  Keshena  Improvement  Co.,  66  Wis. 
surveyed  and  platted.  An  avenue  was  430.  See  Dame,  Am.  &  Eng.  Ency., 
laid   out  on  a  strip  of  this  land,  which  vol.5, 

connected    two    highways.     The    plat  A  State  may  authorize  the  formation 

was  not    recorded.     The    corporation  of   corporations    to    improve   stream* 

had   a   "trotting   park,"   which   was  a  that  cannot  be  used  for  floatage  with- 

thoutand  feet  long,  ninning  beside  the  out  Improvement.     And  it  may  futhor- 

strip  for  the  avenue,  with  a  fence  be-  iie    such    corporations    to    levy   lolls, 

tween.  The  avenue  was  opened. graded  Manistee   River   Improvement  Co.  v. 

and  used  by  the  public.     It  was  proved  Sands,  J3  Mich.  593. 
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State  within  which  such  a  stream  lies  may  so  far  exert  authority 
over  it  as  to  improve  it.' 

A  company  should  make  the  improvement  to  navigation  for 
which  it  is  authorized  to  collect  tolls,  or  should  have  advanced 
them  so  far  as  to  benefit  the  navigation  before  attempting  to  col- 
lect. It  is  held  that  such  charges  arc  not  violative  of  the  con- 
stitional  guaranty  of  free  navigation.* 

17.  Local  DiraOTEKEnTB— l.  Coiutitatioiial  ProTisuHU~(l)  In- 
hibitions.— While  authorizations  in  a  constitution  require  statutes 


1.  "  If  C 
matter,  the   I 


t  acted  in  the     close  the 


State  has  authority 
naviganie  waters  within  its  boundaries, 
and  over  the  lands  under  them."  Am- 
«rican  Dock  and  Improvement  Co.  r. 
Public  School  Truslees,  39  N.  J.  Eq. 
409. 

"In    reeulating    Ihe    erection    of   a 
Ohio 


a  navigable  stream 


which  was  connected,  at  both  itt  ends, 
with  Black  river.  It  was  ktld  to  have 
aulhoritv  to  take  state  lands,  without 
compensation,  for  the  purpose  of  im- 
proving the  navigation  of  the  river. 
Persons  who  purchased  lands  from  the 
State,  after  the  company  had  erected 
dams  and  embankments  on  them,  took 


:t  of  December  17,  1872,  hcld^  that  the    their  title  subject  to  the  rights  of  the 
mpany  previously   acquired.    Where 


lecretary  of  war  could  not  order  a  dyki 
-900   feet   long  in   place  of  one  of  300 

feet  authorized  by  him — nothing- in  the 
.act  conferring  the  power  expressly  or 

bv  implication."  U.  S.  t.  Pittsburgh 
.&  Lake   Erie  R.   R.  Co..  lb  Fed.  Rep. 

The  Connecticut  legislature  may  au- 
thorize improvementti  to  the  navigation 
of  the  waterways  of  the  State  without 
reference  10  remote  and  consequential 
damages  within  the  State.  It  may  di- 
minish water  power.  This  does  not 
iimount  to  "the  taking  of  private  prop- 
ertv,"  within  the  constitution.     But  the 

>  the  contrary  with  respect  to    of  the  busmess,  where  it  is  Injurioi 


injury  thus  caused  to  landholder 
other  States.  Holyoke  Water  Power 
Co.  V.  Conn.  River  Co.,  jo  Fed.  Rep. 
71- 

A  railroad  company,  under  legisla- 
tive grant  to  build  a  railroad  between 
designated  points,  may  make  draw- 
bridges, and  maintain  and  repair  them, 
a  navigable  rivers,  without  liability 


the  State  with  his 
the  land  was  afterwards  forfeited  by 
him  to  (he  State  and  then  sold  lo 
another  purchaser,  the  latter  took,  sub- 
•ject  lo  the  company's  right.  Black 
River  Improvement  Co.  n.  L.a  Crosse 
Booming  etc.  Co.,  54  Wis.  659. 

A   boom   company,   empowered    bv 

statute  of  a  State  to  collect  and  assort 

logs  and  turn  them  out  of  its  boom  at 

the  request  of  the  owners  of  the  logs. 

ill  be  enjoined   from  the   pro 

iiness,  where  it  is  inji 

iprovements  to  river  navigation  under 
process  of  construction  by  the  federal 
government  under  an  act  of  congress. 
though  the  businesB  of  the  boom  com- 
pany and  the  navigation  of  the  river 
may  be  temporarily  suspended.  U.  S. 
V.  Rum  River  &  Miss.  Boom  Co..  I 
McCrary,  C.  C.  397,  601. 

3.  ToUi. — A   river   navigation  com- 


ilton  I'.  Vicksburg  etc.  R,   R.  Co.,  34 
La.  Ann.  970;  s.  c,  44  Am.  Rep.  451. 

The  Black  River  Flooding  Dam  As- 
.soctatlon   was    organized     under  Wis. 
Rev.  Stat.,  ch.  86.     The  statute  did  not     impr 
affect  the  authority  previously  granted 
to  the  Black  River   Improvement   Co. 
to   improve   the   river    thn 
length,  chaise  lolls  on  logs, 
erect  flooding  dams.  Black  River  Flood' 
ing  Dam   Ass'n    v.  Ketchum,  54  Wis 
313.  The  Improvement  Co.  above  men' 
tioned  took  power  under  its  charter 


collect  them  before  a  reasonable 

incc    with   the    charter  require- 

Carman  II.  Clarion  River  Nav. 

Pa.  St.  413.     Toll  charging   for 

i;ments  is  not  incompatible  with 

ititutional  provisions  securing  free 

igation.       Benjamin     v.     Manistee 

It    iU     River  Improvement  Co.,  42  Mich.  628. 

nd  to     And  a  legislature  may  empower  private 

citizens  lo  charge  toll   for   the  use   of 

their  improvements  of  a  navigable  river. 

Nelson  v.  Cheboygan  Slackwater  Nav. 

Co.,  44  Mich.  7;  s.  c,  18  Am.  Rep.  hj. 
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to  enforce  them,  prohibitions  do  not.  Applying  this  rule  to  city 
power  to  improve  streets,  we  see  that  the  inhibition  of  the  taking 
of  private  property  for  public  use,  without  compensation,  includes 
a  restraint  upon  cities  from  doing  so,  and  that  no  inhibitory 
statute  is  necessary.  An  injured  private  owner  would  have  his 
common  law  remedy  against  the  injustice  done  him  by  the  arbi- 
trary taking  of  his  property,  though  the  statutes  should  give  him 
none.  The  courts  will  obey  the  constitution  and  enforce  its  pro- 
hibitory clauses,  regardless  of  any  construction  by  the  legislature. 
The  common  provision,  stating  what  a  law  shall  be  construed  to 
mean,  is  mere  surplusage  in  a  statute.' 

(2)  Taking  Property  for  Municipal  Purposes. — The  right  to  com- 
pensation has  been  extended  by  the  constitution  of  Tennessee  to 
property  owners  who  have  had  their  property  injured  in  various 
ways  by  the  extension  of  a  city  so  as  to  include  it,* 

A  statute  authorizing  a  city  to  make  local  assessments  upon 
property  fronting  streets,  for  such  part  of  the  expense  of  im- 
provement as  the  authorities  shall  consider  just,  was  declared  un- 
constitutional because  there  was  no  definite  standard  for  assess- 
mcnt.3  If  an  assessment  is  opposed  as  unconstitutional  in  its 
statutory  authorization,  laches  cannot  be  set  up  to  bar  a  writ  of 
certiorari  to  set  it  aside.* 

Authorizations  to  assess  property  on  other  grounds  than  its 
cash  value,  have  been  sustained  as  constitutional  with  respect  to 
counties;  and  counties  are  included  in  the  term  "municipal  cor- 
porations," ' 

Under  different  State  constitutions,  statutes  have  been  con- 
strued with  reference  to  the  time  when  private  property  may  be 
taken  for  public  improvements,  and  when  and  how  compensation 
shall  be  made  to  the  bereft  owners.  A  statute  was  sustained 
which  authorized  the  taking  and  the  fixing  of  a  day  in  court  when 
all  the  owners  could  present  their  claims,''  And  one  for  fixing 
the  cost  of  the  improvement  after  its  construction  was  sustained.' 


Cal.  34s-  ration— a  city,  counU^  or  town."     (Ilar- 

1.  Gray   i".   Mayor  of  Knoxville,  S5  rington  v.  Tow-iiof  Plainview,  27  Minn. 

Tenn.  99;  Mayorelc.  v.  Nichol,  3  Bant.  2J4-219;  s.  t.,  6  N.  \V.  Rep.  777).    'A 

(Tenn.)  340.  county  or  any  other  municipal  corporo- 

J.  Barnes  i-.  Dyer,  ?6  Vt.  469.  tion.'     (County  of  Blue   Lnrth  \:  St. 

».Culveru.Jerseydity,45N.J.L.  256.  Paul  R.  R.  Co.,  38  Minn,  503-507;  s,  c, 

S.  OonntT  ImproTNnflnti  —  Gonitlln-  11  N.  W.  Rep.  73).     Seea'iBo  Win»pear 

tional  AppllMtlou   lo.~AgseGsing    for  v.  District  Tp.  of  Hudson,  37   Xa.  544; 

local  improvements,  irrespective  of  the  Selma  v.  Gulf  R.  Co.  4;  Ala.  fi96-73j."' 

— ■-   value  of  e-    '  -    " — 


cash   value  of  the    property   asBessed, 

was  iield  legal  as  to  counties  under  con-  Acta. — An  act  directing  the  taxing  and 

stltutlonal    authorization,     /n     re   Ap-  tlie  taking  of  land   for   public  improve- 

pealoTDowlan  (Minn.),  31  N.  W.  517.  ments,  and   providing   a   day  in  court 

The    constitutional    amendment    thus  when    all    interested    parties    may   be 

authorizing  used  the  term  "municipal  heard,    is    teld   not    unconstitutional. 

corpqrationg,"  which   was   btid  loin-  Lent  r.  Tilson   (Cal.),  14  Pac.  Rep.  71. 

elude  countieii.     The   court   said:    "In  T.  The  act  of  California  providing  for 
271 
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And  when  a  fixed  rule  of  assessment,  wkhout  reference  to  bene- 
fits, was  adopted,  it  was  held  constitutional. '  And  it  has  been 
held  that  an  ordinance  was  constitutional  though  it  directed  no 
notice  to  the  property  holder  before  the  making  and  enforcing  of 
the  improvement  assessment  upon  his  property,  and  provided  for 
no  anterior  hearing.  The  legislature  having  authorized  such  an 
ordinance,  the  courts  would  not  interfere  in  a  matter  held  to  be 
exclusively  within  its  discretion.* 

The  taking  of  private  property  for  public  use  without  compen- 
sation, is  forbidden  by  the  constitution  of  Pennsylvania,  as  in 
most  others,  as  well  as  that  of  the  United  States.  Under  it  an 
ordinance  of  a  borough  was  pronounced  void  for  authorizing  a 
street  committee  to  make  drains  and  ditches,  and  repair  them  on 
lots  belonging  to  citizens,  and  to  impose  fines  for  filling  up  the 
ditches.  There  was  no  statute  to  support  such  an  ordinance  by 
providing  reimbursement  to  the  lot-owners  for  damages  done  to 
their  property.* 

The  compensation  to  private  owners  for  their  property  taken 
for  public  use  must  be  certain,  free  from  contingency,  and  not 
dependent  upon  the  collection  of  taxes  or  assessments  to  meet 
the  demand.*  They  are  entitled  to  its  value  without  reference 
to  the  sales  of  similar  property  and  the  prices  which  it  com- 
manded.' And  it  is  the  value  at  the  time  of  the  dedication 
which  is  to  be  paid.  The  contemplated  improvements,  which 
may  enhance  the  value  of  the  property,  constitute  no  element  in 
the  estimation,  unless  they  have  already  caused  a  rise  in  the  price 
of  real  estate  so  as  to  afTect  the  present  worth  of  it.* 

Under  justifying  circumstances,  a  city  may  take  the  land  needed 
for  the  opening  or  widening  of  a  street,  yet  not  take  a  house  stand- 
work  upon  streets,  eewers  and  other 
improvements,  but  not  for  the  cost  of  it 
before  the  performance,  is  held  consti- 
tutional. Thomason  v.  Ariiworlh  fl.  Such  changes  as  are  usual  and 
(Cal.),  :4  Pac.  Rep.  615.  reasonable  are  preBumablj- contemplated 

1.  Sewer  asBeBsments  In  Rhode  where  land  is  dedicated  and  accepted. 
Island  were  held  constitutional,  though  Compensation  cannot  be  claimed  after- 
not  based  on  benefits  received,  but  by  a  wards  because  of  such  chan^  made 
fixed  rule.  Bishop  v.  Tripp  (R.  I.),  8  in  the  grading  and  improvmg  of  a 
All.  Rep.  693;  Cleveland  v.  Tripp,  13  street  on  the  land  dedicated.  A  ma- 
R,  I,  JO.  terial    and     unusual     change,  causing 

Special    benefits    may    t>e    assessed,     injury,  is  subject  to  a  different  rule. 
when  caused  by  the  vacation  of  a  street         City    Council    of    Montgomery     i'. 
and  made  a  personal  claim  against  the     Townsend,     80     Ala.    489;     s.    'c,    2 
beneiioiary.     Such  personal  assessment     So.  m. 
under  statutory  warrant,  held  constitu- 
tional.    /«  re  Vacation  of  Centre  St. 
(Pa.),  8  Atl.  Rep.  56.  492;  Hannon  v.  Omaha,  17   Neb.  548; 

9.  Alberger  v.  Mayor  etc.  of  Balti-  Johnson  v.  Parkersburg,  16  W.  "Va. 
more,  64  Md.  i.  403,  as  to  whelheran  abutter  is  entitled 

■.  Const.  Pa.,  art.  16,  4  8;  Borough  to  recover  damages  in  consequence  of 
of  Strasburgh  v.  Bachman  (Pa.),  14  the  changing  of  the  street  grade. 
Atl.  Rep.  140.  See  also   Rigney   7'.  Chicago,  \ta    111. 

4.  Sage  V.  Brooklyn,  89  N,  Y.  189.         64. 
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ing  thereon,  paying  for  the  ground  and  allowing  the  owner  to 
remove  the  building ;  but  this  could  not  ordinarily  be  done,* 

Since  the  widening  of  a  street,  and  the  taking  of  land  from 
private  owners  for  the  purpose,  is  an  exercise  of  the  right  of 
eminent  domain,  while  the  paving  and  grading  of  a  street  rests 
on  a  different  principle,  both  cannot  be  ordered  in  one  proceed- 
ing, it  has  been  held  in  exposition  of  statute.*  While  the  latter 
affects  property  holders  as  beneficiaries,  the  former  affects  them 
as  persons  involuntarily  deprived  of  their  property.* 

When  deprived  of  it,  with  the  understanding  that  it  is  to  be 
devoted  to  some  desirable  public  improvement,  such  as  a  park, 
it  seems  that  they  have  no  remedy,  after  receiving  compensation, 
if  the  property  be  devoted  to  some  other  use.  It  is  illegal  on  the 
part  of  the  city,  to  whom  the  property  has  been  dedicated,  thus 
to  divert  the  use,  and  perhaps  beneficiaries  who  have  contributed 
for  the  purchase  might  enjoin  the  city  from  doing  so.* 

One  whose  property  is  taken  may  have  other  property  left  which 
is  benefited  by  the  opening  of  the  street.  In  such  case  it  is  but 
just  that  he  should  be  awarded  only  such  damages  as  are  meas- 
ured by  the  excess  in  amount  of  value  between  the  loss  and  the 
benefit.* 

Though  a  city  be  authorized  by  its  charter  to  exercise  the  power 
of  eminent  domain  for  public  municipal  uses  upon  giving  com- 
pensation, it  cannot  appropriate  for  such  purposes  what  has  already 
been  set  apart  for  a  railroad  depot  under  legislative  authority,  it 
was  held."  Why  is  a  private  corporation's  rights  derived  from 
the  State  any  more.sacred  than  those  of  a  private  citizen  who  may 
have  bought  land  of  the  State,  or  holds  land,  by  any  good  title, 
under  the  laws  of  the  State  ?  Yet  his  property  can  be  taken  for 
street  purposes  by  virtue  of  the  law  of  eminent  domain.  And 
the  city  itself  is  the  judge  of  the  question  whether  the  designed 
use  is  a  public  one,  unless  the  falsity  of  the  design  is  apparent,* 

It  has  been  held,  however,  that  this  constitutional  inhibition  is 
inapplicable  to  cities  when  taking  lands  from  private  owners  for 
public  streets  further  than  their  charters  require  compensation  ; 
that  the  owner  can  obtain  no  more  compensation  than  the  charter 
authorizes.* 

(3)  Equality  and  Uniformity.  —  Distinction  is  made  between 
taxation  and  special  assessments  for  improvements  with  respect 
to  the  constitutional  requirement  of  equahty  and  uniformity. 
The  provision  has  been  held  applicable  to  taxation  for  revenue. 


1.  Citj'  a(  St.  Louis  i:  Connecticut  S.  Genet  v.  Broolilyn.  99  N.  Y.  296. 

Life  Ins.  Co.,  90  Mo.  135.  •-  St.  Paul  Union  Depot  Co.  v.  City 

*.  Mendenhalt  v.  Clugish,  84  Ind.  94.  of  St.  Paul.  30  Mfnn.  359. 

«.  Crane  v.  Citv  of  Elliabcth,  36  N.  T.  Town   of  RensBelaer  v.  Leopold, 

J.  L.  3391  llRvderi  v.  City  of  Atlanta,  106  Ind.  29;  People  i'.  Hyde  Park,  117 

7oGaT8i7.  111.  461. 

«.  Gilman  v.  City  of  Milwaukee.  55  »■  Simmons  *.  Cftv  of  Passaic,  42  N. 

WU.  318.  J.L.  619. 
10  C,  L.— 18                                27.1 
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and  confined  to  that.'  But  assessments  for  improvements  must 
be  just,  based  on  the  true  value  of  the  property  bearing  the  bur- 
den or  the  benefit  conferred,  and  imposed  with  uniformity  and  by 
the  properly  constituted  authorities,  in  order  to  meet  constitu- 
tional requirement.* 

Front.foot  assessments,  made  on  the  petition  of  residents,  were 
sustained  against  the  objection  of  unconstitutionality  because  of 
the  alleged  discrimination  against  non-resident  owners." 

While,  as  above  shown,  a  city  cannot  be  constitutionally  em- 
powered to  levy  assessments  for  improvements  at  will,  without  a 
fixed  standard,  it  may  be  authorized  to  charge  fronting  proprie- 
tors with  a  certain  and  definite  proportion  of  the  expense  of 
improving  the  street  upon  which  they  front ;  and  it  may  be  done 
under  the  police  power.*  But  the  exaction  of  such  forced  con- 
tributions would  be  unconstitutional  if  it  is  neither  imposed  as  a 
tax  according  to  property  value,  nor  as  an  improvement  assess- 
ment according  to  benefit  conferred.*  An  assessment  may  some- 
times be  sustained  as  a  tax  under  a  constitution  which  would 
hardly  countenance  it  as  an  improvement  assessment.* 

Uniformity— Constitutionality.- — Assessment  according  to  front- 
age  is  held  to  be  constitutional  in  Illinois,  and  in  most  of  the 
States,  though  Arkansas  holds  a  different  view  under  its  consti- 
tution. Equality  and  uniformity,  necessary  to  the  validity  of  a 
tax,  are  generally  held  not  absolutely  essential  to  the  contribution 
required  of  benefited  property  holders  in  return  for  local  improve- 
ments. 

The  real  estate,  abutting  on  a  street  to  be  improved  by  paving 
or  by  some  other  work,  does  not  always  become  benefited  in 
equal  measure  with  the  required  contribution.  For  instance,  a 
comer  lot,  assessed  for  the  number  of  feet  running  along  its  side, 
must  pay  three  or  four  times  as  much  as  a  key  lot  joining  it  in 
the  rear ;  yet  the  rule  of  payment  is  held  not  oppressive  in  such 
sense  as  to  enable  the  court  to  declare  the  assessment  unjust  and 
therefore  void.' 

It  was  held  constitutional  for  a  city  to  issue  certificates  that 
contract  work  had  been  done,  and  such  certificates  were  proper 
evidence  against  the  city  when  the  performance  was  called  judi- 
cially into  question.* 


Rjr.    Co.    V.   City   of  ■-  Cleveland  v.  Tripp,   13   R.   I.  j6; 

ujncnDure.oi    t  a.  473;  Norfolk  City  T,  CIM-ofSpringfieldi-.Green,  iioIU. 

[■■  Ellis,  a6  Gratt.  (Va.)  124.  369.      Citing,    on     the    conEtitutioiiat 

I.  Jersev  Citj-  V.  Vreeland,  43   N.  J.  point.    White    v.    People,   94   III.   fio4; 

L.  638;  Major  etc,  of  Jereej  Cit;-  v.  Crawr  v.  Tolono,  96  III.  i^y,  Bigclow  i-. 

Carson,  43  N.  J.  L.  664.  Chicago,  90  III.  53;  Fagan   v.  Chicago 

5.  Buchan  -e.  Broad  well.  88  Mo.  31.  84  111.  i34;  Enos  v.  Springfield,  1:3  111. 
*.  Adams   Ti.    Fisher,  63    Tex.    651;  65;  Galesburg  v.   Searles,  114  III.  J17; 

Roundtree    v.  Citv   of   Galveston,  51  Watson  !■.  Cliicago.  115  III.  78;  City  of 

Tei.  301;  City  I'.  Loonie,  54  Tex.  517;  Sterling  r.  Gait,  117  III.  15.     On  side  of 

Cityw.  Heard,  ^4  Tex.  420;  Highfand  corner  lots,  st*  cases  cited,  p.  ^76,  of 

f.  The  City,  54  Tex.  W7.  uo  111.  jCk). 

6.  Reynold's  ;-.  Mayor  etc.  of   Paler-  8.  OuumtntlanalUr  of  ObutaT—tion- 
Boii,  45  N,  J.  L.  \\s,.  '  itmctlon.— Cirtificates  to  contraetom. 
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The  provision  commonly  found  in  city  charters,  authorizing 
assessments  by  front  foot,  on  the  petition  of  the  majority  of  the 
proprietors  of  lots  abutting  the  street  to  be  improved,  has  been 
held  constitutional  as  before  stated.*  The  minority  have  not 
assented  to  be  charged  in  such  case,  and  they  are  subjected  to  a 
forced  contribution. 

(4J  Police  Power. — Sanitary  reasons  are  often  assigned,  in  acts 
of  tne  legislature,  for  forcing  private  owners  to  drain  their  lands, 
or  to  bear  the  expense  of  the  draining.  The  care  of  the  public 
health  appertains  to  government,  and  the  right  to  order  draining 
is  found  in  the  police  power.  As  a  man  might  be  compelled  to  ■ 
fill  up  a  stagnant  pool  in  his  garden  because  of  its  unhealthful- 
ness  to  himself  and  his  neighbors;  as  he  might  be  made  to  pay 
for  the  filling  in  case  he  had  refused  to  do  it  himself,  and  the 
public  authorities  had  caused  it  to  be  filled  by  others ;  so,  an  ex- 
tensive marsh  or  swamp,  owned  by  many  different  persons,  may 
be  drained  at  their  expense  for  the  sanitary  good  of  the  public. 
Each  could  not  practically  drain  his  own  lot,  or  acre,  or  section ; 
so  the  public  authorities  must  do  it  all  and  equitably  charge  each. 
The  assessments  for  such  purpose  must  be  regular  and  in  con- 
formity to  statute.* 

(5)  One  Subject,  Expressed  in  Title  of  Statutes. — The  constitu- 
tional requisition,  common  in  many  States,  that  a  statute  shall  be 
confined  to  one  purpose  which  the  title  must  indicate,  does  not 
render  general  laws  for  the  incorporation  of  cities  unconstitutional, 
nor  destroy  the  implication  that  such  municipal  bodies  may  exer- 
cise powers  germane  and  incidental  to  their  organization.' 
of  th«  fact  that  thejr  had  done  work  on  the  right  to  levj  an  BBeessment  affirmed, 
•tiwtt,  were  authorized  by  the  city  though  it  does  not  distinctly  appear 
charter  to  be  Issued  as  evidence  of  per-  that  sanitary  objects  were  had  in  I'iew. 
fotmance  of  contract.  The  authoriia-  In  Woodruff  v.  Fieher,  17  Barb.  (N,  Y.) 
tion  was  constitutional,  and  the  224,  an  assessment  made  ostensibly  for 
CRtificiles  were  evidence, /ri'nra/acfV,  the  public  health  was  maintained  with 
■of  the  holder's  right  to  recover  com  pen-  some  hesitation.  OthercaEeaare  Ander- 
•ation  of  the  owner  of  the  property  son  v.  Kerne  Draining  Co.,  14  Ind.  igu; 
benefited.  The  owner,  however,  could  Sessions  v.  Cninkiinton,  20  Ohio  Si. 
pn»e  any  fact  in  defence  which  would  340;  Draining  Co.  Case,  11  La.  Ann. 
tend  to  relieve   him  from   liability  to    338;   Hager  v.  Supervisors   of  Yolo,  47 

Ely.  Teias  Transportation  Co.  v.  Cal.  222;  O'Reiley  ti.  Kanltaltee  Drain- 
Djd,  67  Tex.  153.  ing   Co.,   32    Ind.  169.     The   following 

i  A  city  charter's  provision  allow-  were  cases  in  which,  for  the  most  part, 
ing  usessments  against  abutters  on  a  only  questions  of  the  regularity  of  as- 
gnded  street,  when  a  majority  of  those  aessments  were  involved:  Jordan 
•hose  FMidences  front  the  street  pe-  Association  v.  Wagoner,  33  Ind.  50; 
lilion  therefor,  is  keld  constitutional.  Thompson  v.  Draining  Co.,  33  Ind, 
Buchan  V.  Broadwell.88  Mo.  31.  36S;  Kinyon  v.  Duchene,  31  Mich.49S; 

1.  tanltary  PurpoMi.— Public  health  Bench  v.  Otis,  25  Mich.  29;  Atwood  v. 
promotion  is  Bometimes  given  in  statutes  Zeluff,  16  Mich.  iiS;  Etchinson  Ass'n 
ai  the  reason  for  drain^e,  thus  placing  v.  Bresenback,  39  Ind.  362;  Slussen  v. 
the  authorization  under  the  police  Rftwson,  39lnd.  506;  Kevins  etc.  Drain- 
power.  Cooley  has  the  following  note  ing  Co.  i>.  Alkire,  36  Ind.  I^;  People 
in  hii  Treatise  on  Taxation  (2nd  ed.),  v.  Jefferson  Co.  Court,  56  Barb.  (N. 
p.  616:  "In  Reeves  v.  Treasurer  of  Y.)  136;  People  v.  Haines,  49  N.  Y. 
Wood  Co.,  8  Ohio   St.   333,  the  subject    587." 

it  considered  by  Brikkbrhoof,  J.,  and        9.  Potwin  v.  Johnson,  70  111.  70. 
975 
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(6)  Limitations. — When  a  city  has  been  restricted  in  its  powers, 
it  does  not  follow  that  the  legislature  may  not  do  what  the  city 
cannot  when  the  limitation  is  inapplicable  to  it,  and  the  power  is 
to  be  exercised  by  it  and  not  by  the  city.* 

The  power  of  assessment  is  not  limited  to  one  levy;  for,  if  that 
has  been  set  aside  as  unconstitutional,  a  second  may  be  ordered  * 
Omissions  are  no  ground  of  complaint  unless  they  have  injured 
the  complainant.* 

The  division  of  the  cities  of  Pennsylvania  into  seven  classes 
has  been  held  to  be  in  violation  of  the  constitution;'  a  conse- 
quence of  this  decision  is  to  render  void  such  municipal  liens  as 
were  based  on  the  statute  directing  the  classification.* 

8.  Statatory  Aathorication  —  (i)  Delegation  of  Power  to  Municipal 
Corporations. — A  clause  in  the  constitution  which  authorized  the 
legislature  to  grant  authority  to  municipal  corporations  to  make 
improvements  by  special  assessments  or  by  special  taxation,  was 
construed  to  mean  that  the  legislature  might  vest  the  power  of 
doing  both  in  such  corporations.* 

Property  exempt  from  taxation  may  yet  be  assessed  to  bear  its 
burden  for  local  improvements  according  to  the  benefits  it  re- 
ceives ; '  and  property  may  be  taxed  when  not  benefited,  for  an 
improvement,  where  the  expense  may  be  lawfully  provided  for 
under  the  taxing  power, ^ 

In  New  Orleans  the  city  council  possesses  the  right  to  grant 
authority  to  a  person  or  company  to  erect  towers  for  the  support 
and  conduct  of  electric  wires  and  cables.  The  delegation  of  the 
power  is  upheld  by  the  courts.  And  the  company  to  which  such 
power  is  delegated  may  also  be  authorized  to  remove  obstructions 
in  the  way  of  the  erection  of  the  towers.  And  the  courts  go  so 
far  as  to  hold  that  this  delegated  right  cannot  be  drawn  in  ques- 
tion, except  by  one  who  claims  an  exclusive  or  concurrent  right 
of  the  same  character.^  It  would  seem  that  anyone  injured,  or 
about  to  be,  should  be  allowed  to  contradict  the  claim  of  the 
company  to  a  right  to  remove  his  property  and  substitute  a  tower, 
and  to  deny  the  validity  of  the  authority. 

Delegation  of  Power  to  Commissioners. — An  ordinance  delegat- 
ing to  commissioners  of  public  works  power  to  have  work  done 

1.  Tifn  V.  Buffalo,  8i  N.  Y.  104.  a.  Falch  v.  The   People,  gq  111.  137; 

S.  Righter   V.   Newark,   45   N.  J.  L.  Bucrofl  v.  Council  Bluffs,  63  fa.  646. 

104.  7.  State   V.  City   of  Kangaa,  89  Mo. 

S.  Righler  v.  Newark,  45  N.  J.  L.  104.  3s;  Farrar  v.  St.  Louis,  So  Mo.  379. 

ThelegiElaturecannotvalidate  assess-  t.  Pearson  v.  Zable,  70  K7.  170. 

mentit    prevlouety  made   for    improve-  ■.  New   Orleans   Gas   Light   Co.  v. 

ments   under   an   unconstitutional   act.  Hart  (La.),  4  So,  Rep.  Ilj. 

Schuler  v.  City  of  Philadelphia  (Fa.),  A  city  may   be  enjoined   from   pro- 

13  A.  947.  ceeding   to   Improve   without  jurisdic- 

4.  Appeal  of  Ayars  (Pa.).  16  A.  356.  tion.     It  was  keld   incompetent   to  im- 

B.  Berghaus   v.  City   of   Harrisburg  prove   a   public   market,  owned  by  the 

(Pa.),  16  A.  365;  Klugli  V.  City  of  liar-  corporation,   at  the  expense  of  the  »ur- 

risbui^  (Pa.),  16  A,  361;;  Shoemaker  t'.  rounding  property.  Cltyof  Fort  Wayne 

City  of  Harrisbui^  (Pa.),  16  A.  365.  v.  Shoaff,  106  Ind.  6b. 
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in  such  manner  as  they  should  deem  expedient,  when  the  statute 
required  that  the  work  should  be  let  to  the  lowest  bidder,  under 
sealed  proposals,  was  held  void.^ 

(2)  Power  Con/erred  Should  Be  Definite. — The  grant  of  au- 
thority, from  the  legislature  of  the  State  to  the  council  of  a  city, 
to  levy  an  assessment  for  improvements,  is  as  sacred  as  that  which 
authorizes  the  imposition  of  taxes.  The  authorization  should  be 
explicit,  and  not  leave  the  city  council  to  wide  discretion  because 
of  vague  language  in  the  legislative  grant.  When  a  city  council 
was  authorized  to  assess  abutting  owners  as  it  should  deem  just 
and  equitable,  the  court  set  aside  the  statute  so  far  as  the  bestowal 
of  this  indefinite  power  was  concerned.  The  court  said  that  the 
words  "  just  and  equitable  "  impart  no  special  limitation ;  that  the 
council,  under  that  clause,  "might  assess  one  man  in  one  view, 
and  another  in  another  view."* 

But  uniformity  in  assessments  is  not  insisted  upon,  as  in  the 
case  of  taxes.  The  usual  constitutional  requirement  of  equality 
and  uniformity  in  the  latter,  is  held  inapplicable  to  the  former. 
Property  not  taxable  may  be  assessable  for  improvements.* 


L  Phelps  n.  City  of  New  York  (N.  special  limitation."  Bames  v.  Dyer 
Y.).  to  N.  E.  40S;  Laws  of  N.  Y.  1873.  56  Vt.  469,  See  Whlteford  v.  Probaf 
491;  Act  1882,  4  64.  Judge,  53  Mich.  130. 


«  Oonitmwl  E*  IlBjiut — Blda-  ConitltnUonal     ProTlslMU. — A     law 

Wilt — The  rule  of  apportionment  was  authorizing   the   application  of  assess- 

delegated   by   the   legislature  to  a  city  ments   for  benefits  on  reeidues  of  lots, 

cound].    The    court,    considering   the  and  reducing  the  awards  for   the  parts 

authority  sought    to    be  conferred  on  taken  in  opening  streets,  is  not  uncon- 

ihecouncil  to  assess   abutting  owners  stitutlonal.     Genet  v.   Brooklyn,  99  N. 

•«  (hey  [the  council]  should  deem  just  Y.  296. 

*nd  equitable,"  said:  "The   only   ques-  The   legislature  may  const! tutioaally 

Hon  here  is  whether  the  phrase  'as  they  delegate  to  a   board   of  assessors  who 

thall  deeni  just  and  equitable'  is  sufn-  are  independent  of  the  city  council  the 

ciently  certain  as  a  standard  of  assess-  power   to  assess  city  property  for  local 

inent.    If   it  could   be   properly   con-  improvements.     Little   Rock   v.  Board 

ctrued  as  meaning  only  what  was  just  of  Improvements,  etc.,  4]  Ark.  153. 

Md  equitable  in  view  of  the  benefit  to  3.    ttnUormllr. — The   rule    requiring 

the  premises  fronting  on  the  improved  taxes  to  be  unifonn,  in  the  constitution 

tidewalk,  it  would   possibly    be    sutG-  of  Missouri,  does   not  apply  to  a 


The   exceptiona    do    not    state  ments  for  street   improvements.    The 

"IxHi  what   view  or  theory  the  ast^ees-  city   charter  of  St.  Louis,  which  pro- 

tienl  in  question    was   made.     If  said  vides  for  the  assessment  of  front   lots, 

dausels fidrly  liable  to  a  different  con-  etc.,  is   not  violaUve  of  that  consUtu- 

itnKtion  from   the   one   above  stated,  tional   rule.  .  Farrar   v.   St.   Louis,  89 

''Kn  it  furnishes  no  certain  legal  stand-  Mo.  379.     And  where  a  cemetery  was 

i'ri  of  assessment.     Did  the  court  or  exempted  from  "taxation,"  it  was  not 

common  council  determine  the  amount  relieved   from   such   an    "assessment." 

of  this  assessment  in  view  of  the  bene-  Lima   ii.   Lima    Cemetery    Ass'n,    43 

nl  to  the  abutting  land,  or  of  its  value.  Ohio  St.  12S;  s.  c,  51  Am.  Rep.  S09. 

or  of  the  personal  convenience  to  the  An     Ohio    statute,    confining    such 

Jefcndant,  or  of  the  ability   of  the  de-  assessments     to     lots     benefited,     not 

Icndant  to   pay.  or   of  all  these  com-  front  ones  only,  but  also  those  "contigu- 

bined?    Who   ctJi    say?     Why    might  ous  and   adjacent,"   was   keld  not   un- 

t'l^J  not,  under  this  clause,  assess  one  constitutional.     Ohio  Const.,  art.   13,  { 

""1  in  one  view  and   another  in   an-  6,  requiring  the   legislature   to  restrict 

olherview?    Just  and  equitable  in  re-  the   power  of  assessment  by  municipal 

'peel  to  what?     The   words^  import  no  corporations,   etc.,    was    not    violated. 


ib.Google 


LoMl  Ii^rovmanti.  IMPRO  VEMENTS.        BUtntorr  Aathnlntia. 

It  is  held  to  be  not  taking  an  abutter's  property  without  his 
consent,  in  derogation  of  the  constitution,  when  streets  are  nar- 
rowed,  and  some  of  them  previously  improved  at  the  cost  of  the 
abutting  proprietors  are  changed  from  public  to  private  property.* 

Where  the  statute  authorizes  the  city  council  to  determine  that 
some  portion  of  an  improvement  shall  be  chatted  to  property 
holders,  the  decision  of  the  council  in  fixing  the  amount  is  final.* 

Delegation  of  power  to  assess  for  purposes  of  local  improve- 
ment, from  the  State  to  the  city,  is  common.  There  are  condi- 
tions imposed  by  the  State  when  delegating  the  power,  in  many 
instances,  and  these  must  be  observed  under  pain  of  nullity.  It 
is  a  principle  underlying  such  grants,  that  the  persons  chained 
should  have  an  equivalent  in  the  benefit  conferred  ;  but,  when  the 

RajFinonil   v.   Cleveland,   42   Ohio  St.  beyond   corporate   limits   was   allowed 

511,  in  exposition  of  70  Ohio  LawB  117,  with  reference  to   Che   repair  of  turn- 

\  539.  pikes,    notwithstanding  charter  inhibi- 

AEsesEments  for  street  improvements  tian.  It  was  Ac/i/ that  turnpikes  were  not 

are  not  taxes  within   the  constitutional  within   the  contemplation  of  the  iegi«- 

requirement  respecting  the  latter,  as  to  lalor  when  they  inhibited  the  taialion 

uniformity,   etc.     Taylor   v.   Boyd,  63  for  roads  outside  the  city.  Read-u.Yea- 

Tex.  S33.  ger.  104  Ind.  195. 

Thirteen   acres   within   city   bounds,         1.  HBTTOirlng  Stnata. — Authority   to 

used  for  agricultural  purposes  and  the  narrow    streets,    conferred    by   statute 

owner's  residence,  were   held   not   tax-  on  towns,  does  not,  in  its  exercise,   take 

able   for   city     pvirpoaes,    under    Iowa  the  property  of  an  abutter   without   his 

Laws,  1876,  ch.  47,  (j  4;    1S70,  ch.    169.  consent     and     without    compensation, 

Winzer   71.   Burlington,   68   Iowa   279;  in      violation      of       the     constitution. 

Tubbesing     v.     Burlington,    68    Iowa  The   portion   of  the   street  abandoned 

691.  from   public   use   goes  usually  into  pri- 

Equality  and  uniformity  and  pro-  vate  hands,  as  a  result  of  the  narrow- 
portion  to  value,  required  in  the  levy  Ing  process.  Renselear  v.  Leopold, 
of   taxes,   were    held     inapplicable   to  106  Ind.  29. 

special  assessments  for  local   improve-         DaicrliiUoii. — If  the  statute  prescribes 

ments.     Richmond  &  Alleghany  R.  R.  thatan  ordinanceforimprovementsshall 

Co.  V.  Lynchburg,  Si  Va.  473.    Gen-  specify  the  nature,  locality  and  dcsc  rip - 

eral  exemption  from  taxation  does   not  lion  of  a  proposed  improvement,   there 

embrace  assessments  for  such  Improve-  Is  substantial  and  sufficient  description 

ments.      Buffalo  Cemetery     Ass'n    v.  if  the  ordinance  requires  that  the   foun- 

Bufialo,  43  Hun   (N.  Y.)  117;  State  v.  dation  of  a  brick  pavement  shall  he  "of 


Kansas,  89  Mo.  34.  cinders,  sand,  gravel,  or  other   1 

In   assessing   abutters,   the    question     als  equally   suitable."    Jacksoni 

whether  the  cost  of  grading  is  a  part     R.  Co.  v.  Jacksonville,  114  III.  562. 


of  that  of  paving  depends  on   the   ne-         a.    City    councils    have    sole   power 

cesslty  of  the  grading  as  a  foundation  to  decide  what  part  of  local   improve 

for  the  pavement.    The  city  council's  menta  shall  be  paid  by  the   public,  iind 

treabnent  of  both  as  one  Is  not  conclu-  what  part  by  property  holders  specially 

aive.      Scolield   i>.  Council    Bluffs,    68  assessed:  and  their  decision  is   conclu- 

lowa  695.  sive.     Watson  w.  Chicago,   115   III.   7S, 

When  an  assessment  is  set  aside   for  in   exposition  of  the   111.  City  and  Vil- 

irregularity,    the    Supreme   Court   of  l^e  act,  Rev.  Stat.,  p.  232. 
New  Jersey  is  required  to  make  a  valid         Abutter  Bnylng  AAm  tlti   Oitdlns. — 

one  by  a  statute  of  that  State.     It   was  The  grade  of  a  street  being  established, 

held  that  a  township  could  not  make  a  it  may  be  altered,  if  done  in   a  careful 

reassessment    after   the   first    had    been  and  reasonable  manner,  without  giving 

■et   aside,  but  that   It   was   the   duty  of  aright  of  action  in  damages   to   a   pur- 

the  court.     State  t'.  Township,  48  N.J.  chaser   who    bought  an   abutting    lot. 

L-  135.  after  the  first  establishing  of  the  grade. 

Ttutation  of  city  property   for   roads  and  proceeded  to  make   improvemenii> 
278 
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city  orders  an  improvement  and  an  assessment  therefor,  there  is  a 
presumption  that  the  benefit  equals  or  exceeds  the  cost.* 

(3)  Scope  of  the  AutkoTization.^Wor^  than  one  improvement 
may  be  embraced  in  a  single  authorization,  ordinance,  or  order. 
Several  streets  may  be  improved  in  common  under  one  assess- 
ment; and  several  different  kinds  of  improvement,  such  as  grad- 
ing, paving  and  sewer-building,  may  be  included,  so  that  the  whole 
shall  be  treated  as  one  enterprise.  It  is  no  objection  to  the  work 
that  it  is  composed  of. several  different  elements,  when  all  are 
governed  by  the  same  principle.  The  opening  or  widening  of 
streets  could  not  be  included  with  such  works  as  those  above 
mentioned,  because  involving  a  dififerent  principle,  but  the  simple 
amelioration  of  public  property  already  dedicated  may  be  rami- 
fied in  many  directions.* 

(4)  Strict  Construction.— "Wi^  rule  of  strict  construction,  appli- 
cable to  legislative  authorizations  of  municipal  improvements, 
extends  to  the  particular  methods  prescribed.  Even  the  power 
to  authorize  at  all  will  be  held  to  its  proper  limits.  To  grant  the 
assessing  of  property  to  pay  for  work  done  prior  to  the  grant, 
was  held  to  exceed  this  limit — the  property  not  being  otherwise 
liable  at  the  time  the  improvement  was  ordered  and  constructed. 

While  the  authorization  may  be  right,  the  assessment  under  it 
may,  in  accordance  with  it,  in  one  part  of  a  city,  and  not  in 
another;  but  the  illegality  in  the  latter  will  not  affect  the  former. 
Under  a  general  authorization  with  reference  to  special  benefits, 
it  is  not  illegal  to  make  discrimination  in  the  assessment  between 
properties  on  account  of  location,* 

It  requires  legislative  grant  for  a  city  to  buy  property  for  other 
than  public  uses  by  contract  with  a  voluntary  vendor.  Wliun 
property  was  alleged  by  its  owners  to  have  been  rendered  useless 
for  the  purpose  to  which  they  had  previously  devoted  it,  and 
when  they  sought  to  abandon  it  to  the  city  because  of  its  being 
rendered  thus  useless  by  a  city  improvement,  and  to  obtain  com- 
pensation for  it,  the  court  held  that  this  could  not  be  done  on  the 

regardless  of  the   grade.      Denver    v.  111.   5^57.     Benefit   is  presumed:   so  ilie 

Vtmia,  8  Colo.  399.  anas  is  on  him  who  denies  that  he  in  a 

1.  IMIiod  of    leTrlng. — The   taxing  beneficiary,   if  he   is   an   owner  whicli 

for  local   improvements,  or  rather  the  the  legislature  assumed  to  benefit  by  ttie 

fcvjing  of  forced   contributions,  is  fre-  improvement  ordered.     Brown  v.  Den- 

quently  delegated   to  city   councils,  or  ver,  3  Colo.  169;  /■  re   Bassford,  50  N. 

other  local   boards. by  the   legislature.  Y.  509;  Petition  of   Brady,  81;   N.  V. 

Pipfr'ii  Appeal,   M   C;il.   530.     Actual  208. 

view  b;  such  local  boards   or  commis-  ».  State  i'.  District  Court,   33  Minn. 

*ioners,   before    assessing    benefits    to  295;   Murphy   v.   Peoria,    119   111.  509; 

nitet  (he  cost  of  the   improvement,  is  Grimmell  v.  Des  Moines,  57  Iowa  144; 

•ometimes  required,  and  when  required  Kemper    -n.  King.   11    Mo.    App.    116; 

must  be  performed  under   pain  of  null-  Myall  v.  City  of  St.  Paul,  30  Minn.  294; 

ftj-   Johnson   x:    Milwaukee,  40  Wis.  s.  c,  399. 

.1'5.  The  assessment  ought  not  to  ex-  S.  Btrlct  Oonstrnctios.— The  l^s- 
c(ed  (he  benefit,  ax  a  general  rule,  and  lative  authorization  to  make  assessments 
sbould  be  impartially  proportioned  on  for  local  improvements  must  be  un- 
fit property.     Crawford  f>.  People,  S2  equivocal   and   strictly    construed.     A 
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principle  governing  the  opening  and  condemning  of  streets,  and 
not  under  the  principle  of  the  law  of  eminent  domain ;  that  they 
had  no  right  under  the  ordinance  to  make  the  surrender,  and  the 
city  no  right  thereunder  to  accept  it.  The  city's  duty  was  to 
ascertain  the  damage  done  and  pay  for  it.* 

A  city  cannot  (unless  authorized  in  other  than  the  general  terms 
empowering  it  to  lay  water  mains)  run  its  water-pipes  through 
the  highways  of  a  neighboring  town  and  across  tide  waters,* 

A  city  was  authorized  by  charter  to  apportion  the  cost  of  open- 
ing, grading,  paving,  or  otherwise  improving  streets,  between  itself 
and  the  immediate  beneficiaries — the  owners  of  real  estate  thus 
enhanced  in  value.  The  part  to  be  paid  by  them  was  collectible 
as  a  city  tax.  The  city,  however,  was  authorized  to  order  such 
improvements  only  on  the  petition  of  the  majority  of  the  free- 
holders to  be  benefited,  unless  three-fourths  of  the  city  council 
should  unite  in  the  order.  This  provision  of  the  charter  was  held 
accordant  with  the  fourteenth  amendment  of  the  constitution  of 
the  United  States,  though  it  contained  nothing  to  authorize  any 
injured  person  to  contest  the  proceeding.  It  was  said  that  each 
citizen  is  presumed  to  have  notice  of  public  laws,  and  that  the 
interested  land  owners  had  notice  by  the  prc^ess  of  the  con- 
struction of  the  improvements  themselves.* 

(5)  Conditional  Authorization. —  Conditions  upon  which  the 
legislature  grants  powers  to  municipal  corporations  to  make  im- 
provements, must  be  observed,  or  there  will  be  no  jurisdiction  to 
proceed,  and  the  usurping  city  may  become  liable  to  damages  at 
every  step.* 

An  assessment,  made  within  statutory  authorization,  with  re- 
gard to  one  part  of  an   improvement  in  one  ward,  may  be  sus- 

Iirescribed  mode  must  be  implicitly  fol-  s.  c,  51    Am.  Dec.  465;   Thompson  r. 

owed.      FajrssouK    v.    Succession     of  '  Sliernierhom,  6  N.  Y.  91;  s.  c.,  ^1;  Am. 

Baroness  DeChaurand,  36  La.  Ann, ^47.  Dec.   3Ssi   State   -v.   Commissionen  of 

1.  Gregg  II.  Baltimore,  36  Md.  256.  Mansfiefd,  13  N.J.  L.  eio;  s.  c,  •^^  Am. 

a.  Town ofQulncj' I". Boston  (Mass.),  Dec.   409;    Davis   v.   Mayor  oi"    New 

19  N.  E.  519.  York,  14  N.  Y.  506;  s.  c,  67  Am.  Dec. 

S.   Davis  Ti.  City  of  Lynciibufx(Va,),  186;  Logan  City  v.  Buck  (Utah),  4  Am. 

(■.  S.  E.  Rep.  J30.  &  Eng.  Corp.  Cos.  300;  Wlielen's  Appeal 

t.  OondlUoul  AnthorliKUoii  to  Maka  (Pa.),  1  At.  88;  Pertilizing  Co.  v.  Hyde 

Inkprorama&ti. — Where    a    city    made  Park,  97   U.  S,  660-  State  c  Regents. 

improvements  without  complying  with  54  Wis.  170;  s.  c,  II  N.  W.  47l;GTlman 

tiie  conditions  upon  which  Ets  right  to  t.   City  of  Milwaukee,  61   Wis.  5^;  s. 

proceed   depended,  a  property  holder,  c,  11    N.  W.  640;  Att'v  Gen'l   v.  Great 

damaged    by  them,  may   have    action  Eastern  Ry.,  33  Moak  (Eng.)  768. 

■gainst  the  dty  l>ecause  of  its  jurlsdic-  The     legislature     has    no    right     to 

tlonless  proceeding.     Meinzer  v.  City  authorize   assessments   of  property    to 

of  Racine  (Wis.),  31  N.  W.  139;  for  the  pay  for  work  done  before  the  act,  so 

common  council  had  no  power  to  make  attempting  to  authorize,  was  enacted,  if 

Improvements      beyond      what  ■    was  the  property  was  not  liable  at  the  time 

expressly   or   impliedly    granted,    and  Ihe  improvement  was  made  or  the  work 

could  not  disregard  the  conditions  of  the  ordered.     Kellv  i'.  Luning  (Cal.),  18  P. 

grant.      Mayor    etc.   of   Baltimore    t:  335;  People  !■.  Lynch,  51  Cal.  ai;  Brady 

Hughes,  1  Gill  SI.  (Md.) 480;  s. c,  Am.  v.  King,s3  Cal. 45.     Ci)«*o re  Fanning 

Dec.  143;  Collins  v.  Hatch,  18  Ohio  523;  v.  Bohme  iCal.),  18  P.  158. 
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tained  so  far,  though  it  be  liable  to  successful  attack  for  another 
part  in  another  portion  of  the  city.* 

(6)  Inhibited  Aulkorisations. — Exclusive  right  to  lay  mains  and 
pipes  in  streets  to  supply  gas  and  oil  to  the  houses  of  residents, 
granted  to  a  company,  was  held  to  be  contrary  to  the  statute  of 
Indiana  against  monopolies.  The  statute  is  that  of  1887,  page 
36.  It  requires  a  general  ordinance,  so  that  all  companies  may 
have  substantially  the  same  benefits.'  Monopoly  it  could  not 
rightly  be  called.  It  is  no  more  a  monopoly  than  the  exclusive 
right  of  having  a  railroad  and  running  cars  on  it  from  point  to 
point.  Neither  is  a  monopoly,  for  no  ancient  calling  is  disturbed 
or  denied.  Prior  to  the  grant  for  laying  the  pipes  and  mains 
above  mentioned,  no  person  or  company  had  any  right  to  use  the 
streets  for  that  purpose ;  therefore  no  one  was  deprived  of  any 
right  by  the  grant  of  an  exclusive  right  to  the  company.  It  was 
competent,  however,  for  the  law-maker  to  make  his  own  defi- 
nition. 

8.  QrdinanoM — (1)  General  Features. — A  street  improvement 
may  be  ordered  by  a  city  council  by  resolution  or  by  ordinance. 
There  is  no  necessity  for  a  minute  description  of  the  work  to  be 
<lone.  It  need  not  be  inserted  that  sidewalks  are  to  be  made  as 
well  as  a  street.  There  must  be  certainty  as  to  the  improvement 
itself,  its  locality,  nature  and  general  description.  The  material 
to  be  used  in  construction  should  be  named,  where  that  is  neces- 

1.  An  aBBMBinetit  can  be  sustained,  Ind.  t,%^.  It  is  of  public  nature  and 
when  rightly  made  with  respect  to  one  owned  for  purposes  of  government. 
division  of  the  citj',  though  joined  with  Westfall  v.  Hunt,  8  Ind.  174;  Com.  x: 
another  assessment  relative  to  another  Bowman,  3  Pa.  St.  302;  Llanglej'  i'. 
division  which  cannot  be  ktld  legal.  Gnlliopolis,  2  Ohio  St.  107.  Such  prop- 
Parkeru.  Reaj^  (Cal.),  18  P.  124-  eTiy    cannot     be     Bold    on    execution. 

Corner   lots   vaay  be   aseesied   more  President  etc.  i',  Citj'  of  Indianapolis. 

highly  than  others  to  meet  the  expense  u  Ind.  610. 

of    street    improvements.       Nevtn     i'.         How   property   of  counties   may   be 

Roach  and   Walston   v.  Nevin,  both  5  liable  for  citv Improvement  assessmentf 

S.  W.  (Ky.)  546.  and    how    the    asseaement    should    be 

Umltwl  AntlioiliMloii. — The  legisla-  collected:  County  of  McLean  f.  City 

ture   of  New    York    intended    only   to  of     Bloomington,      io5     III.     209,     and 

authorize  assessments  to  be  imposed  for  cases  there  cited. 

the  collection  of  such  expenses  aB  might         AppralMmsnt. — Where  appraisement 

be   lawfully  paid   or   incurred,  and   to  is  required,  a  sale  without  it  to  collect 

make  the  certificate  of  the  commissioner  the  asBessment  for  an  Improvement  is 

of  public   works   conclusive  as  to  the  illegal  and  will  be  set  aside.     There  is 

amount  of  the  expenditures,  in  act  1870,  presumption  of  appralEcment  in  the  ab- 

ch.  137,  ^  77pas  amended  in  act   1871,  sence  of  proof  to  the  contrary.     Cox  r. 

ch.  S74,  Js.     In  the  Matter  of  the  Met-  Bird,  88  Ind.  143;    Tyler  f.  Wilkerson, 

ropolitan  Gas  Co.,  23  Hun  (N.  Y.)  327;  27  Ind.  450;  Relly  p.  Burton.  71   Ind. 

/■  re  Mahan,  io  Hun  (N.  Y.)  301.  118;  Stotsenburg  v.  Same,  71;  Ind.  538. 

S.  Citizens'  Natural  Gas  etc.  Co.  i-.        Impllad  AuthorliaUon.— rThe  Georgia 

Town  of  Elwood  (Ind.),  16  N.  E.  Rep.  statutes   do   not   empower   the  city  of 

fil^-  Augusta  to  assess,  for  improvements. 

Pnblle   SqiUTu   Mot  salud«  fi>r  A>-  the    property   adjacent   to    the    street 

••ranenta. — A  public  square  belonging  to      be      improved,     by      implication; 

to  a  county  cannot  be  sold  on  a  precept  express  authorization  was  ktid  neces- 

to  pay  a  city  assessment  for  an  improve-  sary.      City    Council   of    Augusta   v. 

ment.     Lowe  t'.   Board  of  Com  rs.  94  Murphy  (Ga.J,  3  S.  E.  336. 
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sary  to  a  proper  understanding  of  the  work.  For  instance,  if  ii 
bridge  is  to  be  built,  there  should  be  no  doubt  left  whether  it  is 
to  be  constructed  of  wood,  iron  or  stone.* 

There  need  be  no  formal  declaration  that  the  council  deems  the 
improvement  necessary,  for  the  passage  of  the  ordinance  indicates 
that  fact.  If  by  this  means  only  they  proclaim  their  judgment 
that  a  certain  improvement  is  necessary,  it  has  been  held  that  the 
courts  cannot  go  behind  the  decision  to  say  the  contrary,  unless 
on  certiorari^ 

(2)  Tke  Term  "  Street  l7npr(n>ements."—SX3.\aXGS  and  ordinances 
usually  use  the  word  "street"  comprehensively,  so  that  it  in- 
cludes sidewalks,  crossings  and  anything  rightly  appertaining  to 
the  street.  And  underthe  designation  of  "  street  improvements" 
they  frequently  include  sewers  and  drains,  which  are  works  below 
the  surface,  as  well  as  grading  and  paving  above.  If,  therefore, 
there  is  statutory  authority  to  improve  a  street,  the  city  may  not 
only  pave  the  centre  of  it,  but  construct  walks  on  its  sides,  and 
tunnel  below  for  drainage  purposes.  But  it  cannot  change  the 
lines  of  a  street  under  such  general  power;  the  statute  must 
explicitly  authorize  that,  in  order  to  its  legality.  City  ordinances 
or  resolutions  need  not  particularize  in  descriptions  of  improve- 
ments, where  there  are  other  means  by  which  interested  persons 
may    obtain    all    the   particulars    they   desire.       There    should, 

1.  Wty   Improvement — Ordlnuioee. —  provement — not    Ihree.       Murphy     -.: 

A.  street  improvement  need  not   be  de-  Peoria,  119  III.  509. 

scribed    minutely     in     the     resolution  3.  Fover  oT  Oltj  to   Hake    Improra- 

authorizing  it.     Tuber  v.  Ferguson,  109  menU. — Tlie  common    council   of  (he 

Ind.  217.  Same  ruling — and  an  authority  city  of  Rochester   are   authorized    by 

to  improve  streets  includes  that  of  im-  charter  to  open  streets  when  they  judge 

proving    sidewalks.     Tal>er    v,    Graf-  such   action   conducive  to   the    public 

miller,  109  Ind.  206.  eood.     The  council  are   not  bound   to 

An  ordinance  for  the  construction  of  declare  that  they  deem  such  action  nec- 

E^ewers,  partly  by  special  assessments,  is  essary  in  a  given  case;  the  ei:erci$e  of 

not  invalid  on  the  ground  that  it  does  the  power  shows  that  they  believe  the 

not  give  the  data  on  which  the  assess-  improvement  to  be  for  the  public  wel- 

men ts  are  to  be  made,  when  commis-  fare.     Elwood   v.  Rochester,    43   Hun 

sioners  are  to  determine  and  apportion  {N.  Y.)  102.     The  charter  of  that  city 

the  gross  amount  thus  to  be  raised.     It  was  amended   (after  the  opening  of  a 

is  different  from  special  lanatlon.      But  street  had  been  begun)  so  as  to  require 

such  ordinance,  in  compliance  with  the  the  consent  of  every  holder  of  property 

statute,  must  specify  "the  nature,  char-  worth  (50,000  (instead  of  $j;,ooo,  as  be- 

acter.  locality  and  description"  of  the  fore),  in  order  to  the  openingofastreei 

improvement.     Sterling  ii.  Gait.  117  III.  over   the    site    of   his    building.     The 

II.  amendment  was  Ae/d  not   to  invalidate 

Where  a  statute  requires  that  these  the   proceedings  previously  begun.     It 

things  shall  be  specified,  an  ordinance  was  Afld  that  the  council   had   discre- 

authorizing  the  construction  of  a  sewer  tionary  power  to  decide   what  part  of 

which  gives  no  information  at  to  Ihc  the  city   was   benefited,  and   that   the 

material  to  be  used,  or  the  dimension  courts  could  not  go  behind  the  decision, 

or  capacity  of  the  work,  will  not  be  suf-  unless  on  cerlierayi.  Underthe  Roches- 

ficient  to  justify  a  special  assessment,  ter  charter,  only  "lots  and  parcels   of 

Kankakee  v.  Potter,  119  III.  324.  land"    being    assessable  for    improvc- 

An  ordinance  for  gravelling  a  street,  ments,  it  was  Acid  illegal  to  assess  ga> 

sodding  the  center  and  constructing  a  and  water  mains,   electric   light   poles 

sewer  under  it  was  ife/i/ to  be  one  im-  and   wires    and   the   State    Erie   cunitl 
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however,   be  a  substantial   statement   of   the   works   proposed.* 

(3)  Description. — It  is  essential  that  a  contemplated  improve- 
ment should  be  described  in  the  ordinance  by  which  it  is  ordered. 
As  the  purpose  is  to  give  information  to  the  public  at  large,  and 
notify  all  bidders  for  contracts,  the  mere  reference  to  specifica- 
tions not  embodied  in  the  ordinance  has  been  held  insufficient. 
•  Ordinarily  the  amount  to  be  raised  and  expended  upon  the 
proposed  work  is  properly  included  in  the  ordinance;  but  if  that 
depends  upon  the  subsequent  action  of  a  board  authorized  by 
statute  to  make  estimates,  etc.,  it  cannot  be  required  in  the 
ordinance,  nor  be  necessary  to  the  legality  of  the  council's 
action.* 

Mere  reference  to  specifications  on  file  is  not  such  a  descrip- 
tion of  an  improvement  as  the  ordinance  ordering  it  should  con- 
tain.* If  the  expense  is  not  to  be  wholly  borne  by  beneficiaries, 
but  partly  from  the  treasury,  it  is  not  absolutely  necessary  that 
the  relative  proportions  should  be  set  forth  in  the  ordinance.* 
In  describing  the  nature  of  the  work,  general  terms,  well  under- 
stood in  the  community,  may  designate  the  material  to  be  used, 
and  the  necessity  of  particularization  may  be  obviated.* 

An  irregularity  or  defect  in  a  city  ordinance  or  proceeding  may 
be  so  serious  as  to  affect  the  city's  jurisdiction  to  proceed  with  an 
improvement;  one  less  serious  will  not  prevent  the  recovery  of 
the  cost  of  work  done  by  the  city.* 

The  description  of  a  proposed  improvement  is  so  important, 
that  ordinances  which  fail  to  state  the  character,  eictent  and  other 
important  particulars  of  the  work  designed,  have  been  held  so 
defective  that  the  assessment  for  the  expense  of  the  work  could 

lands.     Elwood  v.  Rochester,  43   Hui 
(N.  Y.)  102. 

1.  "BtTMt,"  a*  a  Term. — The    word  723. 

"street"  is  a  generic   term,   embracing  3.   "It  is  claimed  that  the  court  erred 

tidewalks;  and    authority   to   improve  in  staUng  to  the  jury  that  they  should 

streets  embraces   sidewaflts.     Taber  ii.  consider  'the  improvement  of  the  street 

Grafmiller   (Ind.J,  9   N.   E.   Rep.   721,  ascontemplatedby  theordinanceclmng- 

And  under  such  authority  to  sod  and  ing  the  grade.'  The  ground  of  the  com- 

park  the  center  of  the  street,  where  it  is  plaint   is  that  the  ordinance   changing 

not  needed  for  travel.     Murptiy  i>.  City  the  grade  does   not   allude  to  the  !m- 

o(  Peoria  (111.),  9  N,  E.  Rep.  ^95.     But  provement  of  the  street.     We  think  it 

a  city  cannot  straighten  or  change  the  is  immaterial  whether  the  ordinance  in 

lines  of  a  street,  except  by  statutory  au-  terms  provides  for  an  improvement  of 

thority.     An  ordinance  to  grade,   pave  the  street.     All  changes  of  grade   are 

and  curb  a  street  gives  no  authority  to  made  for  the  very  purpose  of  Improv- 

straighten  it  or  change  its  course.     No  ing  streets,  and  the  evidence  in  thiscaae 

valid  lien  can  be  created   on   property  shows  that  such  was  the  purpose  of  the 

for  improvements,  in  favor  of  the  city,  city  council,  and  that  the  city  has  been 

unless  they  are  made  according  to  law.  greatly  improved  thereby."    McCash  x<. 

Hershbergeri;.  City  of  Pittsburgh  (Pa.),  City  of  Burlington,  72  Iowa  35,  29;  s.  c, 

8  Am.  Rep.  381.  33  N.  W.  346. 

A  resolution  of  a  citv  council  is  not  B.  Sterling  v.  Gait,  1I7  III.  11. 

too   indefinite   which  "directs  city  im-  4.  Sterling  v.  Gait,  117  III.  11. 

provements  and  describee  them  and  the  S.  Levy  v.  Chicago,  111  III.  650. 

grades,   etc.,   in   general    terms,   if  the  t.  Chariton    v.    Holliday,   60    Iowa 

meaning   may   be   made    apparent  by  391. 
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not  be  enforced.  The  description  need  not  descend  to  tedious 
details,  but  it  should  be  such  a  general  designation  of  the  nature 
and  dimension  of  the  work  as  to  give  the  public  an  intelligible 
apprehension,  and  prevent  the  property  holders  from  being  mis- 
led. A  diagram  may  aid  the  verbal  description  in  tht:  ordinance, 
and  courts  will  take  note  of  it  as  a  part  of  the  description.* 

The  duty  of  making  the  description  may  be  delegated  to  tht 
mayor;  and  like  duties  may  be  assigned  to  a  committee,  but  its 
action  would  require  ratification  by  the  council.* 

When  an  extensive  improvement,  such  as  the  establishment  of 
a  general  sewerage  system,  is  to  be  made,  the  description  should 
descend  to  minute  particularities  as  to  the  route,  outlets,  basins, 
and  everything  necessary  to  the  proper  understanding  of  the 
enterprize  by  the  public ;  and  such  reasonable  description  has 
been  held  essential  to  the  validity  of  the  assessment.' 

Description  is  not  confined  to  verbal  recital.  A  diagram  may 
aid  effectually  in  presenting  a  contemplated  street  improvement.* 
So  may  a  map  or  a  plan.  It  was  held,  when  such  aids  were 
designated  by  statute,  that  their  omission  was  not  fatal  to  the 
assessment.* 

The  essentia!  thing  is  that  the  description  be  sufficient  for  the 
purposes  of  making  contract  for  the  work.  The  material  to  be 
used  is  a  very  important  part  of  the  specifications,  in  this 
respect,* 

1.  0\Xy  of  Kankakee  ».  Potter,  119  lary  works  should  state  the  locality 
111.  324;  Jacksonville  Rv.  Co.  v.  Jack-  and  character  of  the  contemplated  im- 
eonvillc,  114  111.561;  TaiKr  ?'.  Fergu.  provement  and  describe  catch-batini, 
son, '109  Ind.  -iVj.  "man-holeB,"  etc.     It    has    been   kild 

3.  OnlM  for  Impi«Temmt« — BftUlica-  that,  in  the  absence  of  these  partJcu- 
tlon. — When  an  ordinance  authorizes  larities,  an  assessment  for  the  construc- 
the  mayor  of  a  city  to  publish  an  order  tion  cannot  be  maintained, 
that  a  certain  improvement  shall  be  Ogden  v.  Town  of  Lake  Vie* 
made,  the  duty  of  describing  the  dimen-     III.  413;  "   "" 

aions  of  the  work,  the  material,  etc.,  City  -' 
belongs  to  him,  and  the  council  need  N.  E.  3 
not  give  such  descriptions  when  Want  of  requiring  notice  of  a  pro- 
u.uthorizing  the  publication  .  ■  .  Con-  posed  construction  of  a  sewer  does  not 
tracts  offered  to  the  lowest  bidder  invalidate  an  ordinance  for  constmct- 
were  let  by  a  committee;  and  after-  ing  u  sewer,  under  the  charter  of  Port- 
wards  the  council  authorized  the  com-  land.  Paulson  i>.  City  of  Portland 
mittee   to  engage  a   superintendent  of    (Or.),  19  F,  450. 

the  contract  work.  This  was  ktld  to  The  assessment  cannot  exceed  the 
be  substantially  a  ratification  of  the  value  of  the  property  assessed,  but  the 
committee's  act  in  making  the  con-  proper  officers'  estimate  of  that  value 
tract.  Main  v.  Fort  Smith,  49  Ark.  determines  it.  Paulson  v.  Portland 
481;  s.  c,  5  S.  W.  801;  Bissell  r.  Jeflfer-  (Oreg.),  19  Pac.  Rep.  450. 
sonville,  34  How.  (U.  S.)  287,  on  the  Notice  of  improvements  by  publica- 
latter  point.  tion  held  sufficient.     Lyman  v.  Plum- 

Assessment,   made   by   a   committee    mer   (la.),  39  N.  W.  537.     Notice  i«U 
and   ratified   by   the  council,  was  held    jurisdictional.  Overman  v.  City  of  St. 
good      under     charter    authorization.     Paul  (Minn,),  39  N.  W.  66. 
Bartram  -v.  City  of  Bridgeport,   55  Ct.         4.  Whiting  v.  Q^ackenbush,  54  Cal. 
132;  B.C.,  lo  A.  47D.  306. 

i.  Oonrtmotion  of  8ew«ra«e  Brttem.         B.  Petition  of  Upson,  89  N.  Y.  67. 

— An   ordinance   for  creating  a  sewer-         t.    Smith   f.   Duncan,    77    Ind.   91; 

.age  system  and  constructing  the  neces-     Heady  i-.  Townsend,  57  Cal.  398;  Sloaa 
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(4)  Petition — Order. — In  California,  it  was  held  that  a  board  of 
trustees  could  fix  the  "  official  grade  "  of  all  the  streets  in  a  city 
by  a  general  ordinance,  without  any  petition  from  the  front  Iqt 
owners.  This  was  held  under  a  city  charter  which  authorized 
the  trustees  to  order  grading  when  the  lot  owners  petition  for  it, 
or  to  act  at  their  own  option.  In  either  case,  the  cost  was  not  to 
be  a  charge  upon  the  city  at  lai^e,  but  to  be  assessed  on  the 
abutting  lots.* 

In  Indiana,  when  there  was  the  requisite  petition  for  the  im- 
provement of  streets,  though  not  of  the  sidewalks,  the  latter 
work  was  ordered  by  the  trustees  in  charge,  and  was  sustained,* 

Where  the  opening  and  improving  of  streets,  under  the  direc- 
tion of  a  board  of  public  works,  could  be  done  only  on  the  peti- 
tion of  the  mayor  and  a  majority  of  the  owners  of  the  property 
abutting  on  the  street,  it  was  held  that  the  certificate  of  the 
mayor  that  a  majority  had  signed  was  not  conclusive  of  the  fact, 
nor  was  the  judgment  of  confirmation  by  the  county  court;  and 
the  proceedings,  in  a  stated  case,  were  held  void  for  non-compli- 
ance with  the  law  relative  to  petition  and  notice.^ 

And  where  like  statutory  requirements  existed,  a  board  of 
public  works  were  held  incompetent  to  proceed  with  an  improve- 
ment after  petitioners,  representing  a  majority  of  the  liable 
properties  in  the  amount  of  the  assessment,  had  remonstrated 
against  it.* 

Sometimes  the  majority  of  voters  are  authorized  by  statute  to 
decide  upon  proposed  improvements.* 

The  statement  that  a  majority  of  property  holders  have  peti- 
tioned will  bind  the  city,  though  it  prove  untrue,  and  the  ordi- 
nance, therefore,  a  nullity.  For,  when  the  ordinance  shows  upon 
its  face  such  a  state  of  things  as  to  mislead  a  contractor  and  in- 
duce him  to  take  the  job  of  constructing  improvements,  he  is 
entitled  to  pay  for  what  he  does  under  false  impression  so  created, 
though  it  should  be  ascertained  that  an  essential  to  validity  was 
wanting,  the  ordinance,  therefore  a  nullity,  and  the  city  obliged 

f.  Bccbe,  14  Kan.  343;  Taber   v.  Graf-     provements  are  made  cannot  be  drawn 
mill..    ,^  ind_  j^.  Cormin  v.  Dela-     in  queEtion   after   the   work   ha»  been 


llcr,  tiu  In 


Napa  V.  EasterbT  CCal.),  lore    the   beginning    of   the    Improve- 

i8Pac.  l"  -         .      - 

t  PMl  ..      __      

the  improvement  of  citv  streets  on  the  Rep.  799. 

petition  of  lot  owners  k  not  inconBist-  Btre«t  HprinkUlLK. — ^f/i^  to  be  a  "locat 

ent  with  the  enforcement  of  side-walk  improvement,"  for  which  front  lot  own- 

conttiuctionbyorderoftniBteeB,  though  ers  maj  be  charged   according  to   Un- 

the  lot  owners  charged  with  the  expense  eal    frontage,   regardless    of   the    lot's 

>uve  no  Toice  in  the  matter.     Camfare  value.     State  v.  Reis   (Minn.),  38  N. 

»ct  of  April  27,  1869,  with  act  of  Feb.  W.  Rep.  97. 

If  1859.    Wiles  V.  Hoes  (Ind.),  16  N.  S.  Mulligan  v.  Smith,  59  Cal.  306. 

E.  Rep-  80a  *.  Green r. Jersey City,4i N.J. L. 561;. 

In  that  State,  the   sufficlencj   of  the  S.  Simpson  v.  Commissioners,  84  K. 

notice  required  to  be  given  before  im-  Car.  158. 
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to  abandon  the  enterprise.^  And  the  falsity  of  such  a  recital 
was  properly  shown  by  an  interested  party,  on  ejectment  to  re- 
cover his  land,  of  which  he  had  been  deprived  by  seizure  and 
sale  to  pay  his  tax,  even  after  the  county  court  had  confirmed 
the  official  report  upon  the  petition,* 

The  court  sustained  a  petition  by  a  village  which  contained  the 
allegation  that  an  ordinance  for  opening  a  street  had  bnen  passed, 
but  that  the  village  authorities  had  not  agreed  with  the  property 
holder  whose  land  was  to  be  taken,  as  to  the  value  of  it ;  and  the 
prayer  that  just  compensation  be  awarded  to  him,  and  an  order 
issued  giving  the  village  possession  of  the  property  for  the  public 
use  set  forth,  upon  paying  the  award.  The  court  held  the  peti- 
tion strictly  consonant  with  law,  and  therefore  not  demurrable. 
It  was  competent  for  the  property  holder,  as  defendant,  to  deny 
the  legal  enactment  of  the  ordinance,  which  would  throw  the 
burden  of  proving  its  passage  upon  the  petitioner.' 

4.  Hotiofr — (i)  Necessity  o/.^Notice  to  the  property  owners 
who  are  assessed  is  necessary  to  the  validity  of  the  assessment. 
If  the  statute  fixes  the  time  within  which  it  must  be  given,  notice 
after  the  expiration  would  be  a  nullity.  All  that  the  statute 
requires  to  be  inserted  with  respect  to  description  of  the  improve- 
ment must  be  inserted  in  the  notice,  or  a  sale  of  delinquent's 
property  for  the  non-payment  of  the  assessment  will  be  void.* 

1.  An  ordinance  untrulj  recited  that  rioner,  a  notice  to  those  known  by  one 
a  majority  of  property  holders  had  commisBioner  only  is  insufficient  Hur- 
petitioned  for  the  construction  of  a  phy  t.  Peoria,  i  ig  III.  500. 
sewer.  The  work  was  begun  under  an  The  notice  must  be  in  accordance 
inspector  employed,  but  the  improve-  with  the  statute,  to  justify  the  sale  of 
ment  was  not  nnished,  the  city  aban-  land  for  an  assessment  for  street  im- 
doning  it  on  Rnding  that  the  necessary  provcmenti  the  character  of  the  im- 
petition  had  not  heen  signed  by  the  provement  must  be  expressed  definitely 
majority.  It  was  Air/i/ that  the  city  was  therein,  if  the  statute  so  requires, 
liable  to  the  contractor  on  an  implied  Hawthorne  :'.  Portland,  13  Or.  170. 
guaranty  that  the  petition  was  sufficient  Assessments  for  improvements,  wtth- 
and  that  the  assessment  would  be  levied,  out  notice  to  the  owners  of  the  lands 
Bill  w.  City  of  Denver  {Colo.J,  19  Fed.  assessed,  AeW  void  ns  to  them.  Sub- 
Rep.  344.  stantial  compliance  with  the  authorizing 

1.  ZeiglerT'.  Hopkins,  117  U.  S.6S3;  statute   is   necessary   to  the  validity  of 

Mulligan  v.  Smith,  59  Cal.  206.  such   assessment.     Stone   v.  Boston,  1 

8.  Village   of   Byron   f.  Blount,   97  Met.   (Mass.)   130;   Salem   v.   Eastern 

lit.  62.  R.,     ^      Mass.     431;      Northampton 

4.  HotlM. — Water  rate*  on  a  vacant  v.  Abell,    IJ7  Mass.    507;    Nichols  r. 

iot,  assessed   but   no   notice  a(  the  as-  Salem,  14  Gray  (Mass.)  490;  ilancock 

sessment  given  to  the  owner,  were  A*/rf  x'.  Boston,  i   Met.  (Mass.>  IJ2;   Lowell 

void, in  Brooklyn.  Remsen  f.  Wheeler,  r.  Hadley,   8   Met.  (Mass.)    180;  Pick- 

lo;  N.   Y.  573.     The   requirement  that  ford  v.  Mayor  etc.   of  Lynn,   gS  Mass. 

notice  of  an  assessment  must  be  given  491;      Fitchburg      R.      f.     Fitchburg. 

by  the  board   of  public  works  to  land  iii  Mass.  132;  Grace  v.  Newton  Boani 

owners,  within  ten  days,  is  mandatory,  of  Mealth.  135  Mass.  490,     See  last  case 

and  the  assessment  is  void  without  it.  on  assessing  for  the  expense  of  abating 

McDonald   v.   LittleReld,    ;     Mackey  a    nuisance.   Brown  v.  Denver,  7  Colo. 

(D.C.)   574    {act   of   Aug.'  10.    1871).  305. 

If  notice   of  an   assessment  for  a   mu-         Estimates  must  precede  the  collection 

nicipal   improvement  must  be  given  to  of    assessments,     when     rt<]ulred     by 

every  owner   known   to   any  commis-  statute;  and  omission  results  In  nullity. 
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But  where  publication  notice  failed  to  specifically  point  out  the 
property  to  be  assessed  for  a  city  improvement,  the  court  held 
the  omission  immaterial  so  long  as  the  notice  afforded  opportunity 
to  the  property  holders  to  object  to  the  valuation.  It  would  be 
fatal  to  proceed  without  any  notification  at  all,  even  in  the  ab- 
sence ot  any  ordinance  or  statute  requirement  of  it.' 

(2)  Purpose  o/.^The  supreme  court  of  Iowa  held  that  if  the 
measurement  of  the  front  lots  and  the  computation  of  an  owner's 
portion,  rendered  notice  to  him  of  the  proceedings,  necessary  to 
their  validity,  all  the  use  of  it  would  be  to  correct  errors  in  the 
amount-  chargeable  to  his  property.  Such  notice  was  held  not 
essential  to  the  validity  of  the  assessment  and  the  levy.  And 
the  court  said  that  it  appears  to  have  been  uniformly  held  that 
no  notice  is  necessary  where  a  plain,  mathematical  calculation  is 
the  only  act  necessary  to  ascertain  the  amount  of  the  assessment 
upon  the  property  of  anyone  assessed.* 

(3)  Governed  by  Statute. — There  seems  to  be  nothing  to  prevent 
the  passage  of  ordinances,  issuing  orders,  making  contracts  and 
collecting  assessments,  without  notice,  when  none  is  made  essen- 
tial by  statute.  Though  assessments  are  void  without  notice 
when  it  is  withheld  in  contravention  of  law,  yet  such  is  not  the 
case  when  the  law  is  silent  on  the  subject  of  notice.  Where  this 
principle  had  been  announced  by  the  supreme  court  of  Texas, 

Coring  V.  McTat^art,  92  Ind.  30d.  U.S.  701;  s.  c,  4  Sup.  Ct.  Rep.  663; 
That  (he  work  has  been  done  before  the  Gillette  v.  City  of  Denver,]]  Fed.  Rep. 
'Collection  Is  no  ground  for  defeating  an     821. 

Mil    V.  People,   106   III.        General  appearance  before  the  board 
" '    "      "  i   cuts  off   the 


1.  IttiM  —  Wliau    KMMturr.  —  The  appearer  from  pleading  want  of  notice. 

(tatuteauOiorizedacity  toadopt  a  sew-  Stephens  v,  Comm'rs  of  Leavenworth 

•;r>ge  sjetem  and  aaaeHS  taxes  against  Co.,  36  Kan,  664. 

knditecl  owners,  without    prescribing  Oondltlon&l      Jnziadiotiini. — Notice, 

llut  they  be  notified.     Two  ordinances  and  other  requirements  essential  to  the 

levying  the  taxes  were  published,  and  jurisdiction  of  a  municipal   corporation 

there  was  a  special  notice  advertised  in  in  making  improvements,  must  be   ob- 

the  official   newspaper    for   two   days,  served   or  there  will   be  no   power   to 

Ndther  of  these  publications   specincd  proceed.     Normal   Pac.    Terminal  Co. 

Uie  particular  property  taxed,  but  they  ti.  City  of  Portland    (Or.),   13  P.   705; 

aBbrded  the  opportunity  of  objecting  to  Kansas  City  etc.  v.  Campbell,  6j  Mo, 

the  valuation.     The  court  *eW  that  this  ^85;  Fravert  tj.  Finlock  (Ohio),  I  N,  E. 

»u  buKcient  to  render  the  taxes  valid,  ^75;  Dick  v.  Wilson,  10  Or.  490;  Wright 

unleM  there  were  other  and  substantial  -v.  Edwards,  10  Or,  298,  Lord,  J,;  Van 

tasont  to   the   contrary.     Gilmore   f.  Saint  Ti.  City  of  Portland,  6  Or.  395, 

^"itig'  33  Kan.   i.S^-     But  in  Iowa  it  An  assesement  was  held  not  void   for 

wu  kttd  that  a  sewer  assessment  with-  want  of  jurisdiction,  when   a  auperln- 

™i  notice   is   unlawful,  though  neither  tendent,  authorized  to  make  it  for  work 

Ik  ttatute   nor  the  ordinance  provide  performed,  included   therein   work   not 

^   notice.     Gatch   v.  Des  Moines,  63  yet  done.     Blair  v.   Lunlng   (Cal.),   18 

lowajiS.  P.  153,  ciV(i»#-,  to  show   that   there  was 

t.    Amery   v.   City   of    K.eokuk,   76  no  nullity   for    want    of   jurisdiction, 

Iowa    701,  703,     citing  Cleveland    v.  Himmelmann  o,  Hoadley,  44  Cal.   176; 

Tripp,  13   R.    I.  50;   Clapp  V.  City  of  Hewea  v.  Reie,   40   Cal,  264;   Boyle  v. 

(Urtford,  35  Ct.  6b;    Mayor   of  Balti-  Hitchcock,  66  Cal,   119.     See   State   v. 

nwe  t/.  Johns    Hopkins   HospiUl,   cfi  Mayoretc.  of  City  of  Bayonne  (N.  j.), 

Md.  1;  Higar  i'.  Reclamation  Diet.,  111  8  A.  195. 
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and  a  charter  was  subsequently  granted  by  the  legislature  which 
made  no  requirement  of  notice  to  property  owners  before  assess- 
ment, that  court  construed  the  omission  as  equivalent  to  a  statu- 
tory averment  that  notice  need  not  be  given.  The  only  voice 
the  property  owners  had  under  that  charter  upon  the  question  of 
street  improvement  was  in  his  expression  by  voting  for  council- 
men  at  the  city  election.* 

If  property  is  to  be  taken  from  private  owners  for  public  use, 
it  is  held  not  due  process  of  law  to  proceed  without  notice,  even 
when  the  statute  and  ordinance  require  none.  The  argument  is 
that  the  person  to  be  affected  by  such  exercise  of  the  law  of 
eminent  domain  has  a  right  to  be  heard,  and  therefore  must  be 
notified  of  his  opportunity.  And  even  when  fronting  proprietors 
were  taxed  for  sewerage  improvement,  one  of  them  enjoined  its 
collection  because  he  had  not  petitioned  for  the  work  to  be  done, 
nor  otherwise  waived  his  right  to  be  notified  and  heard.  The 
court  held  that  injunction  should  issue,  because  neither  the  stat- 
ute nor  the  ordinance  thereunder  provided  for  notice;  the  very 
opposite  inference  to  that  made  by  the  Texas  supreme  court 
above  referred  to.* 

Whether  or  not  notice  is  essential  to  the  validity  of  an  assess- 
ment when  not  specifically  required  by  statute  or  ordinance,  de- 
pends upon  the  question  whether  there  is  an  exercise  of  the  tax- 
ing power,  or  that  of  eminent  domain.  Where  the  former  is 
hdd,  notice  is  not  imperatively  necessary,  while  the  contrary  is 
the  rule  if  the  power  to  be  exercised  is  under  the  law  of  eminent 
domain.  In  the  former  case,  no  restrictions  or  requirements  are 
to  be  added  to  those  made  in  the  statutory  authorization.' 

Lands  were  condemned  for  street  uses  in  New  Jersey,  and 
notice  given  as  required  by  statute.  It  was  held  that  the  pro- 
ceedings for  condemnation  could  not  be  successfully  objected  by 
a  notified  property  holder  after  the  improvement  had  been 
completed.* 

If  property  owners  are  to  be  accorded  the  privilege  of  im- 
proving a  street  by  their  own  work,  they  should  be  notified  of 
the  opportunity." 

1.     It  has  been  itld  that  notice   need  S.     OoBtn:     Held   that    the   silence 

not  be  given   when   not    required   by  of  the  Btatute  and  ordinance  relative  to 

statute  or  ordinance;  that   the   liability  notice,   rendered    the    aBseBsment    re- 

ofthe  property   holder   to   pay   is   not  strainable   by    injunction.      Gatch     i'. 

afTected  by  want  of  notice  In  such  case.  Des  Mofnes,  63  la.  718. 

City  of  Galveston   v.    Heard,   54,  Tex.  ».     Baltimore  v.  Jrfins  Hoplcine  Hoe- 

430.  pita],  !f>  Md.  t. 

Since     tiie     charter     of    Galveston  «.  Sute  f.  City  of  Passaic,  45   N.  J. 

required  no  notice  of  the   Intention   of  L.  146. 

the  city  council   to  pass   an   ordinance  B.  The    opporhinltj'   to    fronting  lot 

For  paving  a  Etreet,  such  announcement  owners  to  improve  a  street  by  doing  the 

is  not   a   prerequisite   essential   to   the  work   themselves,   and   their    right    to- 

validity   of    the   ordinance   and   order,  notice   so  that   they  may  avail   them- 

Adams  V.  FiBher,63  Tex.  651;  «.  c,  533;  selves    of    this    privilege,    cannot    be 

Finnell  v.  Kates,  19  Ohio  St.  406.  disregarded.     They  must  have  notice 
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Though  property  owners  whose  property  is  to  be  taken  for 
public  use  mdy  not  have  been  notified  as  the  statute  required, 
yet  a  beneficiary  cannot  complain  that  this  omission  was  violative 
of  the  constitutional  provision  against  taking  property  without 
due  process  of  law.  He  is  not  cut  off  from  any  legal  right,  or 
from  the  pleading  of  any  defence  by  lack  of  the  notice  to  such 
property  holders.  His  right  of  defense  is  confined  to  showing 
that  some  essential  affecting  himself  has  been  omitted.^ 

(4)  Newspaper  Advertisement.— -Co-asX.TMzMviz  notice  is  sufficient 
when  that  is  the  form  of  information  adopted  by  statute.  It 
must  be  made  in  as  many  papers,  and  inserted  as  many  times,  as 
the  statute  or  ordinance  may  require.*  Even  when  no  advertise- 
ment is  required,  an  assessment  may  be  opposed,  and  payment, 
under  a  contract  which  would  evidently  have  been  taken  at  a 
lower  figure  had  there  been  notice  and  competitive  bidding,  may 
be  resisted  on  the  ground  of  its  injustice,  and  the  city  may  be 
restrained  from  collecting  the  assessment — at  least,  the  excess 
above  the  sum  that  is  just,'  , 

The  newspapers  themselves,  containing  the  required  advertise- 
ments, may  be  filed  as  evidence  of  notice.* 

The  court  will  consider  the  circumstances  of  the  newspaper 
advertisement,  its  character  as  to  the  information  conveyed,  and 
what  rights  remain  in  the  interested  property  holders  to  contest 

within     reasonable     time,     and     the  community  satUfies  the  statute.     Levy 

authorities  are  to  judge  wliat  tiiat  is  v.  Chicago,  113  III.  650. 
when   the  statute   is  no  more  definite         1.  One  aGseBsed  for  beneftta  cannot 

than  this  plirase.     Pass  v.  Seehauer,  60  object  on  the  ground  that  the  constitu- 

WIs.  51J;  Barker  v.  City  of  Omaha,  16  tional   prohibition   of  taVing   property 

Neb.  369.  without  compcnsatign  was  violated  by 

FroeMUnsi    to    Collect— Rotios.— If  failure  to  give  him  notice.     He  has  his 

the  transcript  shows  some  notice.  In  a  hearing  when  sued  on  the  tax  bill  and 

proceeding  tocollect  a  street  assessment,  may    plead    all    that    he    could    have 

It  is  good  on  demurrer.    .Taber  v.  Fer-  offered  if  notified  of  the  original  pro- 

gUBOn,  109  Ind.  237.     If  the  action  is  to  ceeding.     City  of  St.  Louis  v.  Richeson, 

enjoin  the  collection  of  a  street  assess-  76  Mo.  470. 

ment,  it  has  been  held  that  questions  as         3.  Vswapapw  AdT^rUMineiit.— When 

to  the  taking  of  the  yeas  and  nays  on  the  ordinance   requires  that  proposals 

the    passage    of    the    ordinance,    the  for  contracts  for  a  street  improvement 

t  of  the  estimate,  and  a  mistake  shall   be  advertised  in  "  ~ 


in  the  description  of  the  property,  can-  newspaper,  the  insertion  in  one  is  not  a 

not  be  raised.     Balfe  v.  Lammers,  109  compliance,  and  property  holders  may 

Ind.  347.  enjoin  the  city  from  making  them  pay 

If  notice  is  required  by  statute  before  the  sum  due  on  a  contract  made  without 

municipal     improvements     are     com-  the  advertising  required  in  two  or  more 

menced,  a  failure  to  give  it  is  enough  to  papers.      Mayor  etc.   of  Baltimore   v. 

enable  an  opponent  to  have  proceedings  Johnson,  62  Md.  225. 

set  aside  on  certiorari.     State  f.  Pater'  8.  And    where     advertisement    and 

Kon,  47  N.  J.  L.  15.  letting   to    tlie    lowest    bidder    is    not 

In    statutory   proceedings,   where    a  expressly  required,  injunction  will  lie  to 

certificate,  describing  the  property  to  be  prevent  the  collection  oi  an  asseGsment 

changed  by  the  proposed  improvement,  inordinately  high  to  pay  for  a  contract 

Is  made  necessary  by  statute,  such  cer-  privately  made  for  work  at  an  exorbi- 

titicale   must   substantially   follow    the  tant  price.    Cook  v.  City  of  Racine,  49 

statute.     State   f.   Head,  34  Kan.  419.  Wis.  243. 

Description   in   words   current  in    the  4.  Newspaper    advertisements   made 
10  C.  of  L.— 19                       2S'i 
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payment.*  Whether  there  should  be  any  notice  at  all,  when  the 
.statute  does  not  prescribe  it;  whether  it  may  be  effected  by  mail- 
ing the  necessary  information,  are  questions  not  answered  by  any 
universal  rule.  In  Illinois,  all  ordinances  need  not  be  published.* 
Wherever  constructive  notice  is  statutorily  prescribed,  an  assessed 
lot  owner  is  cut  off  from  complaining  of  the  lack  of  personal 
notice.^ 

6.  City  Contraoti  for  ImprOTcmenta — (i)  Charter  Authorieation. — 
Though  the  mayor  and  aldermen  of  a  municipal  corporation  may 
have  authority  to  make  contracts  which  shall  be  binding  upon  the 
land  owners  who  are  to  be  assessed  for  the  cost  of  an  improve- 
ment, they  cannot  afterwards  alter  their  contract  so  as  to  render 
it  more  advantageous  to  the  contractor.  They  would  trespass 
upon  the  rights  of  the  land  owners  by  doing  so,  and  their  attempt 
at  modification  would  be  futile,  and  the  emendation  void.* 

The  contract  must  be  made  in  conformity  to  the  city  charter, 
■  or  it  will  not  bind  the  land  owners."  Certainly,  it  will  be  void  if 
•made  in  contravention  of  the  charter.*     If  not  preceded  by  an 


'   having  paid 
o  which  he  hag  been  bene- 
I   indetinilu,     filed.     Barker   v.  Citv    of  Omaha,  i6 
confined  to  the  publication  of  the  ordi-     Neb-  169. 

nance  for  only  two  days  in  one  paper.  If  the  object  of  the  statute  is  to 
and  only  the  right  to  contest  the  ap-  notify  the  public  as  well  as  interested 
praisement  of  Tots  for  assessment  piir-     property  holders,  a  private  citizen  may 


poses  was  accorded  so  far  as  the  notice  set  proceedings  ai 

showed,  it  was  held  that  the   tax   could  want   of  the   general  notice.     State  t. 

[)e  contested  on  any  substantial  ground.  Mayor  etc.  of  City  of  Paterson,  47  N. 

though   the   notice  itself  might  be  sufR-  J.  L.  15. 

cient   to   the  validity  of  the  ordinance.         4.  FktIiis  OontifteU. — Contracts  taw- 

Gilmore  v.  Kentig,  33  Kan,  156.  fully  made  at  the  discretion  of  city  au- 

1.    Ordinances    for    levying    special  Ihorities,  for   street  paving,  are  obliga- 

taxes   for  improvements  of  streets  on  tory  upon  land  ownerswho  are  charged 

property  abutting  on  or   conti^oun  to  with  the  payment   of  the   cost  of  the 

the   street,   need    not   be   published,  in  work,  though  the  contracts  may  have 

Illinois;  ttiere  only  those  making  mon-  been  made  injudiciously.     But  the  au- 

elary    appropriations     need    be     pub-  thorities  cannot  change  contracts  to  the 

lished.    Enos  v.  Springfield.  113  111.  6.;.  benefit  of  the  contractors  and  to  the  in- 

Notlce    of  a   proposed  confirmation  of  jury  of  the    property    owners.      Pepper 

assessment  may  lie  mailed  to  the  prop-  i'.  Philadeiphia,  114  Pa.  Si.  96. 
erty  holders  who  are  to  pay  the  assess-         S.  If,  before  contracting,  the  proposed 

nient.      Murphy  r.  Peoria,  119  III.  509.  terms  must  be  submitted  to  a  committee 

3.  Want  of  personal   notice   that  an  of  the  city  council,  in  conformity  to  a 

assessment  Is  to  be  made  gives  the  lot  provision  of  the  city  charter,  a  contract 

owner   no  ground   to  resist  his  sppor-  without  such  reference  is  invalid,  and  n 

tionment  of  the   expense.     Construct  property  owner  may  resist   his   assess- 

ive  notice  by  advertisement  is  sufficient,  ment  on  that  ground.     Worthington  i'. 

when  the  statute  has  fixed  upon  that  as  Covington,  8j  Ky,  265, 
the  method  of  Informing  him     (Stuart         •-  A  contract  made  by  11 

r.    Palmer,     74     N.    Y.    183.     -  -  '-     -  .       ..      . 

guished).     Petition  of  De  Pevs 
N.  Y.  565,  "  .       ., 

Notice   in   some   way  is   required  in  of  March  19.  1885,  does  not   change  m 

Nebraska   to  be   given   to  the  person  this  regard.     An   assessment    for    Im- 

iihosc    property   is   specinlly  assessed  provcmonts  under  such  a    contract   is 
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advertisement  for  sealed  proposals,  and  made  with  the  lowest 
bidder,  the  contract  for  a  work  of  city  improvement  will  be  a 
nullity  in  all  cases  where  the  charter  prescribes  this  method  of 
letting  contracts,* 

Not  merely  for  woric  done,  but  for  land  taken  in  the  making  of 
public  improvements  (such  as  the  opening  of  a  street),  the  ad- 
joining property  may  be  assessed,  and  the  owners  have  a  right 
to  hold  the  city  to  its  responsibilities  under  the  charter.  The 
owner  of  the  land  appropriated  should  not  be  paid  its  full  value, 
and  exempted  from  bearing  any  part  of  the  burden  of  the  im- 
provement at  the  same  time.  This  is  the  view  in  several  States, 
but  Ohio  seems  exceptional.*  The  loss  and  the  benefit  may  be 
assessed  simultaneously." 

When  lai^e  tracts  are  to  be  appropriated  for  the  purpose  of 
making  a  city  park  there  are  different  methods  of  raising  the 
money  to  pay  for  the  land.  Sometimes  it  is  done  by  a  general 
levy,  as  the  park  is  to  be  the  property  of  the  city.  Sometimes 
taxing  districts  are  created  with  power  to  levy  and  collect  the  tax. 
Such  district  cannot  be  created  beyond  city  limits  for  a  park 
within  them.* 

Invalid.     Benton  v.  Hamilton,  no  Ind.  xiy,  Livingston  v.  New  York.S  Wend. 

194.  (N.  Y.)  85;  Goodrich  v.  Turnpike  Co., 

1.  CoDtracts    not  let  by  competitive  36  Ind.  119;  State   v.   Dean,   J3   N.  J. 

bidding    are  void   and   the   assessment  335;  Holmes   v.  Jersey  Citj',    11  N.  J. 

void,  Ifthestatute  requires  that  method  Eq.  199;  Cooley  on  Taxation,  611,  613. 

of  letting  contracts.     Re  Manhattan  R.  4.  Parks. — "City  and  town  parks  are 

R.  Co.,  loi  N.  Y.  301.  sometimes   purchased,    improved    and 

3.  Land  TKken  for  Btraet*. — To  obtain  embellished  under    special     legislative 

money  to  indemnify  owners  whose  land  authority  by  means  of  general  levies  on 

is  appropriated  for  the  public  purpose  the  municipalities  that  are  to  own  and 

of  opening  a  new  street,  an  assessment  have  the   benefit  of  them  (See  Matter 

of  the  adjoining  property  may  be  made,  of  Central  Park,  50  N.  Y.  493;  Matter 

Matter  of  Pilt'^burgh  District,  2  W.  &  S.  of  Flatbush  Lands,  60  N.  Y.  398;  Peo- 

(Pa.)  3Z0;  Pittsburgh  -u.  Scott,  1  Pa.  St.  pie  v.  Salomon,  51  111.  37).     But  aome- 

309;   McMasters  v.  Cora.,  3  Watts  (Pa.)  times  special  taxing  districts,  composed 

292;MatIerof  36thSt.,  12  Wend.  (N.Y.)  of  several  municipalities,  or  of  parts  of 

203;  Matter  of  De  Graw  St.,  18  Wend,  several,   arc   created   for   the   purpose, 

(t^  Y.)  568;  Nichols  -a.  Bridgeport,  13  and     8    corporation    Is    chartered    with 

Ct  189;  Trinity  College   v.   Hartford,  power  to  lay  and  collect  taxes.    But  for 

31  Ct.  453;  Doi^an  p.  Boston,  12  Allen  the  purpose  of  a  city  park  there  cannot 

(Mass.)  123.    irthe  loser  of  the  ground  be  created  outside   the   city   a   district 

is  benefited   in  the  advantage  to  his  re-  upon  which   the  cost  of  the  park,  situ- 

maining  land  to  an  araount  In  excess  of  ated   within   the   district,  shall   be  im- 

the   damage,  he   may   be   assessed  for  posed    (State   v.   Lefiingwell,   54   Mo. 

the  difference.     ?Iolton  v.  Milwaukee,  458).     Where  by  the  constitution  only 

--'"'■-    --      "       " —     .    .       .  .     _  ...,,,...    ■■joriied  to  levy 

)  383;  Hammett  v.  Philadel-  bracing  several  towns,  all  of  which  ac- 
phia,  65  Pa.  St.  146.  In  Ohio,  by  the  cept  the  act  creating  it,  the  towns  maj' 
constitution.  It  seems  that  owners  have  afterwards  be  required  to  levy  taxes  In 
full  compensation  for  land  taken,  re-  accordance  with  the  act,  to  be  eipended 
gardless  of  benefits  to  themselves,  within  the  limits  of  the  town  levying 
Cleveland  v.  Wick,  18  Ohio  St.  303.  them  (See  People  v.  Breslin,  80  III. 
>.  A  jury  may  assess  the  value  of  421;  Halsevti.  People,  84  III.  89;  Wright 
land  taken  and  the  benefits  at  the  same  t>.  People, '87  III.  ^i)."  Cooley  on  Tax- 
time.  Litchfield  V.  Vemon,  41  N.  Y.  ation  (and  ed.),  p.  615. 
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How  contracts  for  work  shall  be  let  depends  of  course  upon 
statutes  and  ordinances.  Ordinarily  a  contract  is  let  as  a  whole, 
under  sealed  proposals,  to  the  highest  bidder.  .  But  tn  the 
absence  of  statutory  restraint  it  may  be  otherwise  agreed  upon, 
and  a  work  may  be  even  parcelled  out  to  several  different  con- 
tractors, each  taking  a  part.  Where  skilled  labor  is  requisite 
this  may  be  the  better  way.  If,  however,  the  statute  limits  the 
city  to  one  method,  such  as  letting  by  contract  to  the  lowest  and 
best  bidder,  no  other  method  can  be  legally  employed.  And  in 
such  case  the  work  cannot  be  divided  so  as  to  contract  for  a  part 
by  one  method  and  a  part  by  another.  Nor  can  the  city  evade 
the  law  by  requiring  all  bidders  to  agree  upon  a  stated  price  for 
one  part  of  the  work,  leaving  the  other  parts  to  competition.* 

(2)  Unauthorised  Contracts. — If,  without  power  to  do  so,  a  city 
contracts  with  a  person  that  he  shall  make  street  improvement 
and  collect  his  compensation  from  the  abutting  property  owners,, 
it  seems  that  the  contractor  cannot  obtain  judgment  allowing 
him  to  romove  his  improvements  until  he  shall  have  restored 
what  money  he  has  already  received  from  some  of  the  property 
owners  and  shall  have  reimbursed  the  city  of  its  outlay  in  con- 
nection with  the  improvement.* 

A  city  cannot  contract  legally  for  an  improvement  before  those 
who  have  to  pay  for  it  have  been  offered  to  contract  for  it  them- 
selves, when  the  law  provides  that  they  shall  first  have  that  oppor- 
tunity.* 


1.  Oontneta,  Bab-dlTlilons,  etc. — The  contract.      Then   the   contractor   sued 

■work  of  making  an  extensive  citj   im-  the  town  and  asked  lo  be  pennitted   to 

provement  ma^  be  Bub-divided  and  let  remove  the  improvements  made  by  him. 

out  In  parcels  to  difTcrent  contractors.  It  was   held  that  if  he   had   tendered 

Eyermnn  11.  Blakesley,  13  Mo.  App,  407;  back  the  money  he  had  received  from 

I&mper  v.  King,  ii   Mo,  App.  116.  the  paying  proprietors,  and   also  what 

The  statute  requiring  that  work  on  the  city  had  paid  for  intersections,  etc., 

improvements  t>e  let  by  contract,  and  he   could   have   recovered.       Hahn    v. 

the  wqrk   l)eing   done   by   days'   work  Trustees  of  Bellevue  [Ky.),  3  S.  W,  i 


;nderlng  the  assessment  illegal,  it  was  riViii^  Mar^h  v.  Fulton  Co.,  lO   Wall. 

keid  that  the  court  cannot  determine  (U.  S,)  676. 

from  testimony  the  difference  between  3,  U  nder  a  city  charter  requiring  th*t 

the  cost  ofthe  two  methods,  and  cannot  adjacent   proprietors   should   have   the 

affirm  the  assessment  in  part  and  set  it  right  of  contracting  directly  for  ittreet 

aside  in  part.     Matter  of  Stephens,  and  improvements  for  which  they  are  liable, 

matterof  Wakeman,both  cascsafi  Hun  it  was  held  ultra   vires   for  ofHcerv  to 

N,  Y.  22;  Matter  of  Merriam,  84  N.  Y.  contract  for  the  work  when  the  proprie- 

■;o6;  Matter  of  Casey,  e   Hun   (N.  Y.)  tors   had   not  refused   to  do  so.     New- 

463;  Matter  of  N.Y.Prot.  etc.  School,  berry    r.    FoJi     (Minn.),    «     N.     W. 

75  N.  Y.  314;  Matter  of  the  Presbytery  733,     The    city    council    should    have 

of  New  York,  9  Daly   (N.  Y.)  116;   la  first   notified    the    proprietors.     Those 

rr  Blodgelt,  Qi  N.  Y.  116;   Re  Orphan  with   whom    the    officers   prematurely 

Home,  91  N,  Y,  116.  contracted   were   legally  charged  with. 


n  agreed  with  a  contractor  notice  that  they  could  not  lawfully 
for  the  improvement  of  etrects  that  he  make  the  contract  till  the  pro- 
should  look  to  the  abutting  proprietors  prictors  had  been  afforded  the  oppor- 
for  his  pay.  Some  of  them  refusing  to  tunity.  McDonald  v.  Mayor  etc.,  68- 
pay,  and  being  sued,  it  was  held  that  N.  Y.  33;  Schumm  i',  Seymour,  34  N. 
the  town  had  no  right  to  make  such  a  J.  Eq.  143.  The  doctrine  of  ultra  vires- 
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An  injudicious  contract  by  the  city  for  an  improvement  is 
binding  on  the  property  holders,  if  it  is  otherwise  proper  and 
legal.* 

(3)  Certificates. — It  was  stipulated  in  a  contract  that  the  work 
should  be  approved  by  the  street  commissioner;  that  his  certifi- 
cate df  approval  should  be  conclusive,  and  that  payment  should 
not  be  due  till  the  apportionment  and  assessment  of  the  expense 
should  have  been  approved  by  the  council.  The  certificate  was 
given  and  the  apportionment  and  assessment  approved,  but 
the  approval  by  the  council  was  afterwards  set  aside.  Then  the 
statute  was  changed  so  as  to  lodge  the  approval  of  the  apportion- 
ment and  assessment  in  a  board  of  apportionment.  The  board 
declined  to  mal<e  another  assessment,  declaring  that  the  work 
had  not  been  performed  as  the  contract  required.  It  was  held, 
under  these  circumstances,  that  the  city  could  not  withhold  pay- 
ment on  the  ground  that  there  had  been  no  apportionment  and 
assessment.* 

{4)  Letting  Contracts  to  Lowest  Bidder. — Contracts  must  be  let 
in  accordance  with  the  statutes  and  ordinances  governing.  If  the 
bid  on  which  work  is  let  proves  to  be  fraudulent,  if  the  work  is 
not  let  to  the  lowest  and  best  bidder  when  so  required,  if  the  con- 
tract is  not  submitted  to  such  investigation  as  the  conditions  of 

is  applied  with  great  strictness   to   mu-  Rens  t>.  City  of  Grand  Rapids  <Mlch.). 

nicipal   corporations.     Mayor  "v.   Raj",  41  N.  W.  363. 

ig  Wall.  (U.  S.)  46S;   Bradj'  v.  Mayor  A  contract  for  macadamizing  a  street 

of      New      York,       20       N.      Y.     312;  may    be    made    before    a    contract  for 

[lague      ■>.      C\\y      of      Philadelphia,  grading   it,  or   both   maj  be   made  at 

+8    Pa.    St,    527;     Nash     v.     Citv    of  the  same  time,  although  a  petition  must 

St.  Paul.  8  Minn.  172.                       '  precede    the    latter.     Gafney    ti.    San 

1,  TTiat  a  contract  for  improvements  Francisco,  72  Cal.  146,  iji;  ».  c,  13  P. 

made  by  city  authorities  is  Injudicious,  467;     Dyer    v.    Hudson,   65    Cal.    374; 

constitutes  no  ground  for  resisting  the  Emery  v.   San   Francisco  Gat  Co.,  20 

assessment.     Pepper    i'.    Philadelphia,  Cal.  375. 

MiPa.  St.  96.  Separate   parts   of  a   street   may  be 

A   property  holder,  one  of  the  petl-  macadamized     under     one     contract 

tioners  for  street -paving,  was  held  es-  Alameda       Macadamizing      Co.       v. 

topped  from  opposing  the  work  as  done  Williams,   70   Cal.   534;    b.    c^   13    P. 

by  the  contractor,  though  the  city  had  530. 

no  power  to  have  the   grading  done,  If  the  jurisdiction  of  a  city  to  order 

for  the  latter  work  was  not  objected  to  certain  work   is   conditional  under  the 

while  proeressing,     McKnight  v.  Pitts-  statute,  and  the  condition  has  been  dis- 

burgh,  91  Pa.  St.  373:  Bidwell  v.  City  regarded,  an   order  for    such   work  is 

of    Pittebureh,    4     Norris    (Pa.)    412.  illegal.     A  contractor  cannot  maintain 

Compare  Addis  v.  City  of  Pittsburgh,  an    action   to   recover   for  such   work 

4  Norris  (Pa.)  379.  from   the  city   or    county,   when    the 

A  contractor  cannot  recover  for  his  assessment  to  defray  the  expense  has 
outlay  for  having  dirt  hauled,  on  the  been  held  illegal.  Daly  v.  San  Fran- 
promise  of  the  city  surveyor,  when  his  cisco,  73  Cal.  154;  b.  c,  13  P.  381;  act 
contract  with  the  city  for  the  improve-  of  April  4,  1870  (Cal.). 
ment  of  a  street  contained  a  reservation  Patented  material  may  be  used  in 
by  the  city  of  the  right  of  laying  water  constructing  a  municipal  improvement 
pipes  or  making  sewers,  which  caused  by  a  contractor  when  the  contract  Is 
the  accumulation  of  dirt  to  be  hauled,  silent  on  that  subject.  Dunne  o.  Alt- 
Had  the  surveyor  possessed  authority  schul,  57  Cal.  473. 

to  make  the  promise,  there  would  have  >.  Reilly  v.  City  of  Albany  (N.  V.), 

been  no  consideration,  the  court  said.  19  N.  E.  508. 
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the  statutory  authorization  impose,  if  persons  chai^eable  with  the 
cost  do  not  have  the  opportunity  of  contracting  for  or  doing  the 
work  themselves  when  such  is  their  legal  privilege,  the  contract 
will  not  hold  good  so  far  as  to  create  an  obligation  upon  the 
property  holders  to  beSr  the  pecuniary  burden  of  the  in^prove- 
ment.' 

(5)  Assessment  Lien. — To  tile  the  claim  with  the  prescribed 
legal  time  is  essential  in  order  to  perfect  a  Hen  for  work  done  or 
material  supplied  in  the  construction  of  public  improvements; 
and,  in  a  proceeding  to  vindicate  the  lien,  the  fact  that  it  was 
duly  filed  must  be  averred.* 

If  the  claim  be  not  duly  filed  when  the  law  renders  the  act 
essential,  the  lien  cannot  be  enforced  *  The  proceeding  to  en- 
force it  is  in  rem ;  it  is  not  against  any  person,  and  it  is  not  essen- 

1.  A  Traudulent  bid  renders  a  contract  loweet  bidder,  vitiated  the  itMeBement 

with  the  bidder  thereon,  for  the  con-  In  the  Matter  of  Manger,  13  Hun  (N. 

stniction  of  a  city  improvement,  null  Y.)  65S.     See  Matter  of  Paine,  if,  Hun 

and  void.     Brady  v.  Bartlctt,  56  Cal,  (N.  Y.)  431. 
350.  S.  Ubu  for  Work — Hotloe. — To   per- 

If    the    law    requires    letting    upon  feet  a  Hen  for  work  or  material  under  a 

contract   alter   competitive   bidding,  it  contract  with  the  Milwaukee  Board  of 

cannot     be     Guccessfully    evaded     hy  Public  Works,  the  claim   must  be  filed 

having  the  work,  of  improvement  done  in  the  city  clerk's  office  within  twentv 

by  day's  work.     Petition  of  the  Man-  days   of  itfl    maturity.     Thompson    :■. 

hattan  R.  Co.,  101  N.  Y.3ol;Mappa  r.  City  of  Milwaukee   (Wis.),  34   N.  W. 

City  of  Lyos  Angeles,  61  Cal.  309.  401.     And  such   filing  must  be  alleged 

If  reference  of  contracts  to  a  com-  in   the   complaint.     Benware   v.  Town 

mittee  of  the  city  council,  or  board  of  of  Pine   Valley,   53   Wis.  517;  s.  c^  10 

Sublic  works,  is  required  by  the  charter,  N.   W.  605;    Wentworth   v.   Town   of 

s  omission  will  relieve  the  property  Summit,6o  Wifi.281;  s.  c.,  19  N.  W.97; 

holder   from   the  duty   of    paying   his  McArthur   v.   Slauson,   60   Wis.   393; 

assessment,  it  has  been  held.     Worth-  s.   c,  19  N.  W.  45;  Reining  v.  Cily  of 

ington  V.  City  of  Covington,  8i   Ky.  Buffalo,  101   N.  Y.  308;  s.   c,  6  N.  E. 

16s;  Wilkins  v.  Detroit,  46  Mich.  iioJ  ^^fi. 

If    notice    that    a    street    Is    to    Ije         A  borough  may  file  a  municipal   lien 

grubbed  and  graded  is  not  given  to  the  for   the    cost   of  relaying   a  worn-out 

chargeable  lot  owners  that  they  may  do  sidewalk  tliat  had  been  first  laid  by  the 

the  work  themselves  if  they  choose,  the  city,  when   relaid   by  it,  after  the  front 

omission  will  prove  fatal  to  any  con-  proprietor  has  refused  to  do  it.     Smith 

tract  for  the  work.      Rork  v.  Smith,  55  r.  Borough  of  Kingston  (Pa.),i4  A.  170. 

Wis.  67.  It  has  no  power  to  require  the  building 

ImproTament  Oootnwti  Let  to  LovMt  of  a  walk  within  the  right  of  way   of  a 

Blddei. — In   New   York  city,  contracts  turnpike   company,   though   outside  of 

for  improving  streets  must  be  let  to  the  the  artificial  roadbed,  hy  virtue  of  the 

lowest   bidder    by  the   surveyor.      He  Pa,  act  of  May   2!,  1883.     Borough  of 

made  a  proposal  under  a  misapprehen-  Miiesburg  v.  Green  (Pa.),  14  A.  256. 
sion,  but  the  contract  was  held  valid         By  a  New  Jersey  statute,  a  lien  can  be 

and  the  contractor  recovered  according  created  on  land  for  the  cost  of  the  ini- 

to  Its  terms,  there  being  no  fraud  or  provemeni  of  the   street   on   which   it 

collusion.     Reith' i>.  City  of  New  York  lies.ifitisa  specific   improvement  re - 

(N.  Y,),  18  N.  E.  623.  quired   by  ordinance.     But   no  lien   is 

To  prevent  fraud  in  bidding,  a  price  imposed  when  the  ordinance  is  of  gen- 
was  fixed  upon  "  rock  excavation"  at  eral  application  to  all  streets.  State  t. 
which  each  bidder  for  the  construction  Borough  of  Commission  (N.  J.),  15  A. 
of  a  sewer  was  required  to  i^ree.    This,  529. 

beln^  in  violation  of  the  statute  which         3.  City   of  Pittsburgh  v.  Knowlson, 

required   that  such  jobs   be  let  to  the  92  Pa.  St.  116. 
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tial  that  the  name  of  the  owner  of  the  property  should  be  stated 
when  it  is  unknown.  Such  is  the  law  in  Pennsylvania,'  and 
there  seems  no  reason  why,  in  such  proceedings,  the  names  of 
known  owners  should  be  inserted  for  any  other  purpose  than  the 
identification  of  the  property.  It  is  important  that  the  particu- 
lar property  liable  for  a  particular  tax  or  assessment  should  be 
identified  with  it* 

Bonds  executed  by  contractors,  payable  to  the  city,  can  be 
sued  upon  only  by  the  payee,  though  the  conditions  of  the  con- 
tract required  them  to  pay  for  all  labor  and  materials,  and  the 
bonds  were  to  secure  the  performance  of  the  conditions,' 

6.  Special  Anewmenti  fin:  Bpecial  Benefits — (i)  The  Principle  of  the 
Imposition. — There  is  mutuality  between  special  benefits  and 
special  assessments.  It  is  because  the  value  of  certain  property 
is  enhanced  by  municipal  improvements  beyond  the  good  done 
to  property  in  general,  that  the  corporation  may  legally  assess  it 
specially  and  require  it  to  bear  a  relatively  greater  portion  of  the 
burden  or  expense  of  the  improvement.*  On  this  principle, 
property  which  is  proven  not  to  have  been  benefited  at  all,  but 
rather  injured  by  a  public  work,  cannot  be  made  to  pay  its  assess- 
ment; and  this  has  been  held  even  when  a  scheme  or  bilan,  with 

1.  Emrick  V.  Dlcken,  91  Pa.  St.  78.  against  several  defendant*,  and  should 

1.  Collection  warrants  for  drainage  be  dismissed  as  to  one  of  them.  It  falU 

taxes  must  t>e  put  upon  the   roll   of  as-  as  to  all  the  resL     Driscoll  i>.  Howard. 

MBSraent  so  as  to   show    the   drain  for  63  Cal.  438, 

which  each  tax   Is   levied.     Each  fund  Judgment  for  the  enforcement  of  a 
must   be  separate   and    each    warra 
paid  from   its   particular   fund.     Du 
ning  V.  Calkins.  51  Mich.  557. 

Lten — BoaiA  of  Asiesiori'  B«port. 
The  charter  of  New  Haven   makes  a 
seasmenlB  of  benefits  a  lien  on  the  prop. 
erty  benefited,  and  deems   them   made 

when  the  report  of  the   board  of  

pensation  is  accepted  by  the  city  1  _                                                 .^ 

cil.     It   is   held   that   tlie  lien  attaches  for  street  improvements,  under  a  New 

when  the  report  is  accepted,  not  when  York  statute.     Hubbard  v.   Ssdkr  (N. 

Ihe  Improvement  is  ordered.     Dann  v,  Y.),  10  N.  E.  426. 

Woodruff,  <;i  Cl.  103.  4.  Special  assessments  can  be  made 

In  New  Jersey,  the  township  trustees  on    no  other   ground   than   that    Ihev 

cannot  arbitrarily   increase  the  assess-  specially  benefit  the  property  assessed, 

ments  reported  by  Ihe  board  of  asRess-  and   only  to  the  extent  of  the  benefit 

mcnts,  under    act    of    April    4.    1S72.  attributable   to   the    improvement,   by 

Souther  v.   South   Orange,  46  N.  J.  L.  statute  of  Minnesota  relative  to  grad- 

317.  ing  streets,  etc.     State  r.  Cunningham, 

When  judgment  had  been  rendered  29  Minn.  62;  S.  P..  State  v.  CommrK. 

against   Ihe  defendants  who  had  been  of  New  Brunswick,  38   N.  J.   L.   190; 

served,  in  a  suit  to  enforce  a  street  as-  State  v.  Mayor  of  Jersey  City,  40  N 

sessment,  it  was   reversed  because  an-  I.  L.  485;  Johnson  v.  City  of  Milwau 

other  defendant   had  not  been  served  kee.  40   Wis.  315;  Watkins    v,  Zwie 

and  made  subject  to  the  judgment  with  tusch,   47   Wis,   _i;i3;   Chamberlain    i'. 

the  rest — alt  the  parties  being  necessary  City  of  Cleveland.  34  Ohio  St.  551. 

to  a  valid  enforcement  of  the  statutory  Bpvolal     B«UBflts     De&nad.^Speclal 

lien.     Diggins  v.  Reay,  54  Cal.  5:1;.  benefili;.  as  the  term  is  used  in  cases  of 

If   the   suit   to  enforce   the   lien    is  assessments     for     improvements,    are 


ltd  be  against  the  c 
er,  and  not  the  lessee  in  possession,  ac- 
cording to  the  Municipal  Code  of  Ohio, 
it  626.  Davis  V.  Cincinnati,  36  Ohio 
St.  14. 

t.  State   Bank  of  Duluth  v.  Henev 
(Minn.),  41  N,  W.  411. 
Btceet  Impiovamsnt  Bondi. — Super- 
bonds   to  raise  money 
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the  property  list  and  amount  assessed  or  chared  against  each, 
had  been  homologated  by  the  court  prior  to  the  performance  of 
the  work.* 

When  the  expense  of  a  work  is  distributed  without  regard  to 
what  the  assessed  lots  are  worth  by  reason  of  the  improvement, 
but  only  the  prior  worth,  the  tax  may  be  sustained.* 

Where  extensive  improvements  have  their  cost  put  upon  bene- 
fited property  exclusively,  the  fees  of  officers  were  held  properly 
included  in  the  cost;  that  is,  those  of  engineers  and  surveyors 
whose  services  were  necessary  to  the  work.' 

(2)  How  Differing  from  General  Assessment. — When  the  im- 
position of  an  assessment  is  not  limited  to  the  special  benefits  to 
the  property  assessed,  it  cannot  be  sustained  as  a  special  assess- 
ment. Annual  water  rents  charged  against  vacant  lots  abutting 
on  streets  under  which  water  pipes  are  run  cannot  be  supported 
as  special  assessments  where  the  benefits  are  not  special.* 

When  general  benefit  or  public  convenience  is  stated  in  the 
ordinance  as  the  object  of  an  improvement,  it  cannot  be  inferred 
that  any  of  the  benefits  from  the  improvement  are  special.  In 
such  case,  the  expense  must  be  borne  by  an  appropriation  from 
the  pubhc  treasury  so  that  it  shall  fall  upon  property  holders  in 
general.  In  the  absence  of  such  declaration  in  the  ordinance, 
however,  there  may  be  a  presumption  that  special  as  well  as  gen- 
eral benefits  were  designed." 

If  a  lot,  or  any  particular  property,  receive  an  advantage  be- 
yond that  generally  conferred  on  other  property  by  an  impi-ove- 
ment,  the  benefit  is  special.  And  it  has  been  held  that  this  fact 
may  appear  otherwise  than  by  formal  finding  in  the  assessment 
proceedings,  so  that  a  lien  will  be  created  upon  such  lot  from  the 
time  of  the  acceptance  and  recordation  of  the  assessment,* 

If  there  is  benefited  land  which  has  not  been  laid  out  in  lots,  it 
may  be  assessed  to  the  usual  depth  of  lots  from  the  street  front, 
just  as  though  it  had  been  laid  out,  so  as  to  carry  out  the  spirit 
of  the  statute  authorizing  the  assessment  and  do  justice  to  all 
the  beneficiaries.' 

benefito  which  exceed  the  general  bene-  improved,  but  according  to  the  value  of 

jit  to  the  public.     Mittel   v.  Chicago,  9  the    property'.      It    must    be    laid    oa 

III.  App.  534.  vacant  and  improved  lots  glmllarlj  situ- 

1.  When  propertv  was  injured  in-  ated.  The  uniformity  required  by  the 
stead  of  being  benefited  bj  "  alleged  "  constitution  would  be  disregarded  were 
drainage.  It  was  held  that  a  judgment  a  single  lot,  situated  where  it 
for  the  drainage  tax  could  not  be  en-  shouid  be  a««e«»ed,  l>e  omitted 
forced,  tince  the  consideration  of  the  from  the  assessment.  Town  of  Monti- 
judgment,  prospectively  rendered,  had  cello  v.  Banks,  48  Ark.  351;  Peaj  f. 
failed.  Davidson  v.  New  Orleans,  34  Little  Rock,  33  Ark.  31, 
La.  Ann.  170.  Comfort  Schertz  v.  4.  State  ».  Jersey  City,  43  N.  J.  L. 
Taylor.  lOj  III.  17.  135. 

3.  Mason  v.  Spencer,  35  Kan.  ci2.  D.   Baltimore    v.     Hanson,    61     Hd. 

S.  Petition  of  Lowden,  89  N.  Y.  548.  463. 

AdVBlornn  AiMMineiita. — In  Arlcan-  t.  Dann  v.  Woodruff,  51  Ct.  303. 

eas  municipal  aBsessmenta  are  not  ac-  T.  Parmele  v.  Youngstown,  43  Ohio 

cording  to  the  frontage  of  streets  to  lie  St.  162. 
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If  the  improvement  is  one  that  can  enure  to  the  special  good 
•of  only  front  proprietors  on  a  street,  the  special  levy  must  be 
confined  to  them.'  Even  the  building  of  a  bridge  over  a  river  at 
the  foot  of  a  street  has  been  held  to  benefit  lot  owners  specially  * 

While  the  question,  whether  benefits  are  general  or  special, 
may  arise  in  relation  to  various  kinds  of  improvements,  and 
while  it  is  difficult  to  lay  down  a  rule  that  will  relieve  of  all  diffi- 
culty as  such  questions  arise,  it  is  an  established  principle  that 
special  assessments  must  be  confined  to  the  extraordinary  good 
conferred ;  they  must  be  laid  with  reference  to  this  rule  of  justice, 
and  every  individual  property  holder  specially  assessed  has  the 
right  to  test  his  assessment  by  this  principle." 

If  the  good  done  is  ordinary,  that  is,  general  to  all  property, 
the  expense  must  be  generally  distributed.* 

(3)  Who  -may  ^jj«j.— While  assessment  should  be  made  by 
persons  duly  authorized  to  do  so,  it  is  not  absolutely  necessary 
that  a  statute  or  a  city  ordinance  should  entrust  this  duty  to 
public  officers  only.  Persons  actually  officiating  as  officers, 
though  not  duly  elected  or  appointed,  agents  chosen  for  the  pur- 
pose by  proper  authority,  commissioners  empowered  to  assess  or 
even  to  exercise  for  the  city  the  right  of  taking  property  for  the 
public  use  of  opening  or  widening  a  street,  have  been  held  com- 
petent for  the  purpose.  And  even  their  failure  to  qualify  before 
acting  when  the  law  required  their  oaths,  has  been  held  not  to 

I   be   borne   by 
axation.       *^ra  -''--"-    ----'- 

.,   _.  (Pa.l  Xit.:   Sti 

-Special  as-  N.  J.  L.  i__. 

:   be   measured   bj   the         Distinction   is  made  between  special 

benefits   received,    and    cannot   exceed  taxation  and  special  assessment  for  im- 

them,  when  the  statutory  authorization  provements,  and  where  proceedings  are 

so  provides,  with   respect  to  Improve-  had   under   the   one  when   the^  should 

mentsbvBlreetgrading.Thedistributlon  have   been   under   the   other,  they  are 

ofthecoat  mustbe  in  accordance  with  void.     Galesburg    v.    Searles,  114    111. 

this   rule,  in   respect  to  each  property  aijr;  State   v.   Butler,  11    Lea  <Tenn.) 

holder.     State  of  Minnesota  v.  District  418. 

Court,  39   Minn.  61.     State   v.   Com-         Where   lots   were   omitted   from   an 

missioners  of  New  Brunswick,  38  N.  J.  improvement    assessment    when    they 

L.  190;  State  V.  Mayor  of  Jersey  Citv,  were  to  be  equally  benefited  with  those 

40  N.  J.  L.  485:  Johnson  v.  Milwaukee,  charged,  the  proceeding  was  held  void. 

40  Wis.  315;  Watkins  v.  Zwietusch,  47  Dyer   v.   Harrison,  63  Cal.  447.     Com- 

Wis.    SI3;    Chamberiain     v.    City    ol  pare   Application  of  Churchill.  82  N. 

Cleveland,  34  Ohio  St.  551.    See  Dick-  Y.  188. 

inson   V.   City   Council   of  Worcester,         A  cemetery,  exempt  from  taxation  by 

138   Mass.    555,    as     to    disproportion  law,  was  keld  exempt  from   assessment 

between  assessments  by  linear  foot  and  for  a  sewer  Improvement  on  the  ground 

by  tot.  etc.  that  the  latter  was  local  taxation.  Olive 

Foot   front  rule.     Moale    v.   Mayor  Cemetery   Co.  v.   Philadelphia,  93  Pa. 

etc.  or  Baltimore,  61  Md.  314.  St  119;  s.  c,  39  Am.  Rep.  731. 

4.  OanBTAl  IniTTomiLeiit. — A  water  But  when  not  deemed  taxation,  an  as- 
main  laid  In  fro^  of  rural  property  for  sessment  against  a  cemetery  thus  ei- 
the  benefit  of  residents  of  anoUier  part  empt  was  keld  good,  Lima  -o.  Lima 
of  the  city — not  of  the  owners  of  the  Cemetery  AsHociatlon,  42  Ohio  St  ij8; 
rural  property — it  is  a  general  improve-  s.  c,  51  Am.  Rep,  809. 
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invalidate  their  certificates  to  contractors  or  to  affect  the 
legality  of  assessment  based  upon  their  decisions.' 

(4)  Requisites  of  Special  Levy. — When  a  city,  under  statutory 
authorization,  decides  to  make  any  street  improvement  it  pro- 
ceeds to  make  a  special  assessment  to  accomplish  the  purpose.* 
And  the  description  of  the  proposed  improvement  must  be 
specific'  It  must  be  sufficiently  so  to  enable  those  who  will 
have  to  bear  the  cost  to  guard  their  rights  and  defend  against 
anything  wrong.*  They  cannot  be  deprived  of  their  right  to 
notice  and  to  their  opportunity  of  a  day  in  court.* 

Under  an  assessment  for  the  cost  for  a  sidewalk,  it  is  held  that 
the  grading  of  it  so  as  to  conform  with  the  street  grade  is  not  in- 
cluded— the  latter  being  not  specially  ordered.*  But  reasonable 
latitude  is  given   to  the  city  when  paving,  grading  or  making 

1.  AuaaNiieliti  b7  Acenta  Rot  oaoera.  cost  or  changing  e  ^ade  may  be  as- 
— De  facio  officers  may  Xay  a  lawful  sesBed  upon  the  adjoining  land.  La- 
assessment.  Dows  V.  Village  of  In-  fayette  v.  Fowler,  34  Ind.  140.  Not 
ington,  66  How.  (N,  Y,)  93;  The  Mat-  in'  Nebraska,  if  already  paid  bj-  the 
(erof  the  Petition  of  Kendall.  85  N.  city.  Goodrich  i>.  Omaha,  10  Neb.  9S. 
Y.  36^.  See  Ih  re  Burncister,  76  N.  S.  fltTMt  Sradlas. — A  requirement  in 
V.  174:  Morlcv  V.  Weakley,  36  Mo.  a  city  ordinance  that  a  street  shall  be 
451.  tilled  up  to  the  "highest  grade,"  is  not 

It  has  been  held  i\\a\.   power  may  be  Kuflieiently  spec  i  lie.     Stater.  lEoboken, 

delegated  to  otRcers  or  agents,  by  a  city  47  N.  J.  L.  268. 

M,  to  establish   street  grades,  etc.  4.   Damages  from  the  establishment 

etc.  of  Chattanooga  v.  Oeilcr,  of  the  grade  of  a  street  do  not  run   with 

(Tenn.)6M,  Ihc  land.     They  are  a   personal   claim 

Though  commissioners  who  are  not  of  the  owner  of  the  land  at  the  time   of 

city  officers   are   entrusted  to  a  limited  the  injury,      Campbell  i'.  Philadelphia, 

extent    with    the    taking    of    land  for  108  Pa.  St.  300. 

widening   a   street,  thid  exercise  of  the  A  city  is  responsible,  if  a  contractor, 

right   of  eminent  domain   is   for  a  mu-  under  the  supervision  of  the  city   sur- 

niclpal  purpose   and  not  for  a  state  en-  veyor  raises  the  grade  of  a  street  so  as 

terprisc.     Sage  i'.  City  of  Brooklyn,  S  to  cause  unnecessary  injury  to  adjotn- 

.\bb.  New  C^s.  (N.  V^^)  379.     See  Ca-  ing    property,      Seattle   t.    Buzby,    i 

hill   V.  Dist  of  Columbia,  3  McArthur  Wash.  {Ter.)  25. 

(U.  S)  4i(>;  Slate  E>.  Passaic,  4  N.J.  L.  In  grading  a  Kireet,  if  a  city  dams   a 

524;  Foster  I'.  Board  of  Park  Commis-  natural  watercourse  so  as  to  flood  land, 

sioncrs.  131  Mass.  225.  the  owner  has   a   right  of  action — Ihv 

S.  ImproTlns    Btr««tt. — Assessments  statute   authorizing     the    grading  not 

for  paving  streets  and  for  planking  and  providing    a   mode    of    compensation, 

other  improvements,  are  specially  made.  ConnifT  v.  San  Francisco,  67  Cal.  45. 

Leading   authorities :     Indianapolis  v.  B.  Parties    liable    to   assessment   for 

Mansur,  15  Ind.  T  ii;  Lafayette  o.  Pow-  the  cost  of  a  change  of  grade   are   enti- 

ler,  34  Ind.  140;  Morrison  v.  Ilershire.  tied  to  notice  and   a   hearing.      If  the 

32  Iowa  371;  People  v.  Brooklyn,  4  N.  statute  does  not  provide  that  the  con- 

V.  419;    Ih  re  Dugro,   50  N.  Y.  513;  sent  of  abutters  to  a  change  of  grade 

Cleveland   v.  Wick,   18  'Ohio  St.  303;  must  be   written,  it  may  be  proven  bv 

State  r. Christopher,  IJ  Wis. 6J7;  Will-  parol  testimony.      State    v.    Ilobokcii. 

iams  T'.Detroit.  2  Mich.  560;  Chambers  47  N.  j.  L.  26S. 

T'.  Satlerlee,  40  Cal.  497;  People  v.  Aus-  6.     PaTlss— Oradlnc.— The    expense 

tin,   47  Cal.  J53;    Macon  v.  Patty,  57  of  grading   a   sidewalk   in    uniformity 

Miss.  37S;    Gozzler   v,  Georgetown,  i)  with  the  established  grade  of  the  street 

Wheat.  (U.S.)  593:  Willard  v.  Pres-  cannot  be  included  in   the   assessmcni. 

bury,  14  Wall.  676.  under  an  ordinance  for  assessing  abut- 

Oradlng. — Special     assessments     are  ters  for  the  cost  of  the   sidewalk,   but 

levied  to  pay  for  the  grading  of  streets,  not  for  grading  the  street,   paving   the 

Wray  i',  Pittsburg,  ^d  Pa,  St.  365.  The  gutters    and    .■^ettinj,'     Ihc    curbstoneB. 


Mayor 
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street  improvements  generally,  if  no  wrong  is  done  to  interested 
parties,  and  if  the  work,  though  not  specially  mentioned,  may  be 
considered  a  component  part  of  the  improvement  expressly 
ordered.* 

Lots  must  be  separately  assessed  in  order  to  create  a  lien  upon 
them,  though  they  may  be  all  under  the  same  ownership,  in 
Missouri,  and  in  some  other  States.* 


"  Gutters"   and  "  curbslones,"    as    the  uniformily   of  aEsessment   and   appor- 

terms  are  empl<yed  in   the   ordinance,  tionment  nr  the  cost   according   to  the 

were  ke/d  to  reier  to  those   lying   be-  value   of  the   lot.     Seattle  v.  Yesler.  i 

tween   the  sidewiilk   and   the  carriage  Wash.  (Ter.)  571, 

waj.      Dickinson    v.    Worcester,    138  When  a  city  is  generally  authorized 

Mass.  555.  to  pave  and   repave  Its  streets,  it  may 

No' paving  asseaament  can   be   made  liave   the  work  done  by  the  day  or  by 

against  abutters   when   no   paving  has  job.     The   courts   will    not   review  its 

been  done  ;  only   grading   preparatory  decision,  whether  to  pave  or  not.     Oni; 

thereto.     Iowa   C<Kle,   4  466.      Biicroft  assessed  cannotbe  beard   to   complain 

T'.  Council  Bluffs,  63  Iowa  646.  because  the  paving  was  done  with  part 

There  must  be  a  notice  pursuant   to  of  inaterlal   which   composed  a  larger 

a  resolution   adopted   by   the   city   for  quantity  than  the  particular  work  rc- 

the  paving  of  a  street,   or   publication  quired.  Albergeri'.Baitimore,64Md.  i. 

of  a  petition  of  abutters,   to  enable   the  Property  owners   had   constructed  u 

city  to  recover  the  cost  of  the  improve-  street  which   was   afterwards   brought 

ment  from  the  front  owners   on  street,  within  Che  city  by  extension  of  the  cor- 

La.    acts    1876,   73;    Fayssoui   v.    De  porate    limits.     The    city    top-dressed 

Chaurand,  36  La.  Ann.  547.   .  the   street  and  pieced  out  the  sidewalk, 

1.  PavliiB  ajid  aradllig..-^ne  assessed  but   this   work  was  not  consimction  in 

for  the   benelits  of  paving  was  ii«/rf  to  such   sense   as   to   render  the  properly 

have   no    cause   to   complain  that  the  holders   liable  to  pay  for  it.     O'Meara 

city  had  paved  lietsveen  the  outer  rails  v.  Green,  16  Mo.  App.  118. 

of  a  (treet  horse  car  track  and  the  edge  PAvlns — AiMUiiiK  Cltr  Antbertty. — 

of  the  ties  when  the  railroad  company  The  decision  of  a  clly  council,  duly  au- 

might  have  been  compelled   to   do  the  tliorized  to  pave  t^treets  and  levyaesess- 

work.     O'Reilly   v.   Kingston,  39  Hun  menls  therefor,  when  the  public  inter- 

(N.  y.)  285.  est   requires  it,  is  conchisive  in  Texas. 

A  space  in  the  middle   of  the  street  Though  the  abutting   proprietors  have 

was  first   left   unpaved,  that   trees  and  paid    their    assessment   for  Riling  and 

shrubbery  might  grow   there.     After-  grading  a  street,  the  council  there  may 

wards,    when    it    was    paved   upon    a  charge  them  aiierwards  for  subsequent 

change   of   plan   by   the  city,  the  Im-  improvements — at    least    for    a     part, 

provement  was   ie/d   an  original  one,  Adams   v.  Fisher  (Tex.),  6  S.  W.  Rep. 

and  the  abutters  adjudged  liable  there-  721. 

for.  Alcorn  II.  Philadelphia,  112  Pa.  St.  A  city  council,   authorized   to   pave 

494.  and   otherwise   Improve   one   side  of  a 

The  excavations  necessary  in  the  re-  street  after  the  other  had  t)een  finished, 

construction   of  a  graded   street  were  was   icld  not   bound  to  make  the  sec- 

tcld  to   be   not   "grading"  within  the  ond  half,  or  side,  like  the  first,  either  as 

meaning  of  the  charter  which  makes  to  character  or  cost.    O'Brien  v.  Mark' 

the  city   responsible    for   the    cost   of  land  (Ky.),  6  S.  W,  Rep,  713. 

"grading."     Gibson  v.  Kayser,  16  Mo.  E«p»lrtDg Btrwte- — Whereacompanj- 

App.  404.  agreed  with  a  town  to  grade  and  gravel 

Local  assessment  may  be   made  for  streets,   the   repeal    of   the    ordinance 

filling,    grading    and   bridging  on  one  granting  the  right  of  way  did  not  relieve 

street,  and   grading  others    connected  ttie  company  from  the  duty.     The  town 

with    it,   as   one   entire    improvement,  may   sue   the   company   for  failure   to 

State  v,  Ramsey  Co.,DisC.  Ct., 33  Minn,  grade  and  gravel.     Cincinnati  etc.  v. 

195.  Carthage,  5   Am.  &   Eng.  R.  R.  Cases.. 

An  assessment   on   each   lot  for  the  306;  s.  c.,  36  Ohio  St.  631. 

entire  expense  of  the  grade  of  a  street  3.  Qroai    AiMismant     for  Imprors- 

in  its  front  is  erroneous,  as  wanting  in  menta. — L'nder  the  charterof  St.  Louis,. 
2'JS) 
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A  demand  for  the  assessment  due  on  two  lots  was  held  not 
sufficient.  The  court  held  that  there  should  be  a  separate  demand 
for  the  sum  due  on  each  lot.* 

{5)  Special  Benefits. — If  the  law  requires  a  majority  of  owners 
to  petition  for  an  improvement,  a  life-estate  proprietor  cannot  be 
one  of  the  signers.  He  is  not  to  be  benefited  like  a  fee-simple 
owner.*  Special  benefits,  however,  are  not  essential  to  the  right 
of  assessing,  when  a  municipal  government  has  the  choice  be- 
tween special  assessment  and  taxation.'  A  special  tax  may  be 
assessed  upon  property  adjoining  a  street,  not  only  for  the  "local 
improvement "  of  the  street  proper,  but  also  for  sidewalks  and 
curbstones.*  It  seems  that  such  property  is  not  liable  for  re- 
paving,  after  having  borne  the  expense  of  the  first  laying  of  the 
pave.*  One  assessment  (or  the  cost  of  improving  two  streets, 
when  the  law  authorized  the  improvement  of  *'  any  street,"  was 
set  aside.*  There  .should  have  been  separate  assessments.  This 
was  so  because  the  statute  was  peculiar.  It  is  certainly  compe- 
tent for  the  legislature  to  empower  a  city  to  improve  many  streets 

several     lots     being     owned     bj'    one  ment,     or     \ty     Gpecial     taxation     of 

proprietor,  benefits  from  the  opening  ot  contiguous     propertj',   or    otherwise," 

a  new  street  cannot  be  assessed  upon  all  special   benents    are   not    a    neces&arjr 

tl)c   lots   together,   but   must  be    done  condition  of  the  city's  rieht  to  aGsess. 

upon  them  separately,  to  create  a  lien  Galesburg  v.  Seartes,  114  111.  317. 

upon    each.      City    of    Si.    Louis    -v.  K.  Under  Cite  term  ''local   improve- 

Provenchere     (Mo.),    4     S.    W.    410.  men t,"  are  included  street  paviniF  and 

Charter  of  St.  Louis,  art. 6, 4  5;  Keller-  laving  edgestones  for  the  eideweUc,  for 

Kteln    V.    lloUiday,   3    Mo.   App.   569;  wliich  a  special  tax  may  be  aagessed  on 

Miller   V.  Anheuser,  4   Mo.  App.  ^36;  abutters.     III.  Rev.  Stat.  1874,  ch.  34. 

Christian  ti.Haussig.S   Mo.App.6os;  4  132;  Enos  v.  Springfield,  113  111.  65. 

Kemper   v.   King,    11    Mo.   App.   116;  B.  A  street  paved  at  the  expense  ot 

Nason   v.  Ricker,  63  Me.  381;  County  the  abutters,  was  torn  up  in  the  con- 

Commiseioners  i».  Mining  Co.,  61  Md.  structionof  a  sewer,  and  was  afterwards 

MS;   Bruce   v.   McBee,   23    Kan.  379;  repaved.       The     abvitters     were     not 

Mapgood  v.  Morten,  18  Kan.  764.  chargeable  for  the  relaying;  it  was  part 

An  assessment  lien  for  improvements  of   the  eipense  of  making  the  sewer. 

IK  of  higher   rank   than   a   subsequent  Burlington  i'.  Palmer,  67  Iowa  681. 

mortgage.     Hand   v.  Jersey  City    {N.  a.  BlOewBUa — Two  Btmti — Oii«  Aa- 

J.),  7  A.  565.     And  holds  good  notwith-  lesameilt. — A  statute  authorized  a  city 

standing    a    subsequent    sale.      In   re  council  to   construct   sidewalks  in  any 

Report  of  Commissioners  (N.  J.),  10  A,  street,    proportionally     assessing     the 

J 63.  See  Borough  of  Freemansburg  i'.  abutters  for  the  cost;  and,  under  this, 
■ogers  (Pa.),  S  A.  87;;  Folkenson  v.  the  expense  of  sidewalks  on  two  streets 
Borough  of  Easlon  (Pa.),  8  A.  869.  was  levied  under  one  asBessment.  The 
1.  Schimier  v.  Hoyt,  54  Cal.  280;  court  Ac/rf  that  this  was  not  authorlied 
Spangler  v.  City  of  Cleveland,  35  Ohio  by  the  statute.  Arnold  v.  Cambridge. 
St.  469;  Younglove  v.  Hackm'an,  43  106  Mass.  352.  Cemfarc  llager  v. 
Ohio  St.  69.  Burlington,  42  Iowa  661;  and  Cuming 
S.  AKntten.— A  tenant  for  life  is  not  an  -u.  Grand  Rapids,  46  Mich.  150;  Grim- 
owner  within  the  provision  of  a  statute  mell  v.  Des  Moines,  57  Iowa  144; 
authorizing  paving,  grading,  etc.,  when-  Kendig  v.  Knight,  60   Iowa  29;  Matter 

a    majoritj'    of    the    owners    of  of  Ingraham,  64  N.  Y.  310  (respecting 

»i-inAfA*-  ^.^titiyvn  r^..  e.i^k  i»^n*A.Ta-  f^^Q    scwcrs    uodcf    one    assessment)', 

Movall    V.    St.    Paul,  30    Minn.    394; 

StOHJdard   v.  Johnson,  75   Ind.   ao— all 

o  make  cited  in  Cooley  on  Taxation  (and  ed.}, 

assesti-  p.  ""hs. 
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under  one  assessment.*     And  the   cost  is  not  always  bome  by 
those  only  who  are   specially  benefited.* 

(6)  Decisions  of  Councili  as  to  Benefits.— Co\iT\.sv/\\\  not  question 
the  decision  of  a  city  council  that  a  proposed  improvement  wilt 
prove  beneficial  to  the  property  holders  who  are  made  to  pay  for 
it.  At  least  the  practice  of  courts  very  generally  is  to  follow  the 
council,  and  accede  to  the  reason  given  for  the  assessment.'  If  a 
city  council  has  declared  the  benefit  in  the  past  tense,  the  assess- 
ment is  not  therefore  assailable.  Nor  is  it  because  the  actual 
cost  of  the  improvement  does  not  appear  of  record.  But  if  the 
council  has  assessed  for  an  expenditure  not  mentioned  in  the 
ordinance,  or  in  the  assessment  in  any  way,  that  fact  may  be  shown 
by  a  contestant.  No  legal  presumption  will  save  such  wrongful 
assessment,  so  far  as  the  illegal  item  is  concerned.*     An  assess- 

1.  It  is  keld  in  Kansas  that  several  Power  to  improve  sidewalks  does  not 
streets  may  be  compriEed  in  one  BseesB-  include  that  of  building  them.  Palr- 
ment  district,  and  Chat  the  cost  of  im-  field  z'.  Ratcllff,  20  Iowa  196.  Aaaess- 
provlng  them  may  be  apportioned  hy  ment  for  a  sidewalk  need  not  be  con- 
frontage  along  all  the  Ktreets.  Parker  fined  to  the  benefits  conferred  on  the 
I-.  ChalliE,  9  Kan.  155 ;  Challis  v.  front  lot  proprietors.  Stale  v.  Fuller, 
Parker,  11  Kan,  394.  34  N.T.  227;  While  t.   People,  94  III. 

I.  Bldowalka. — It  has  been  keld  that  604.     ft  majr  be  levied  on  a  homestead, 

the  expense  of  constructing  a  sidewalk  Lufkln    v.    Galveston,    jS     Tex.    54;. 

majr  be   assessed   upon   the   front   lots  Coolej  on  Taxation,  615  (2nd  ed.). 

r^ardlesB   of  the   absolute   benefit    to  S.  LtglilatlTB    Aotlou    (kmcln^ve. — 

their  owners.     Van   Tassel   v.   Jersey  Where  a  legislature  has  declared  that  a 

City,  37  N.  J.  118.     The  cost  may  ei-  district  will  specially'  be  benefited  hy  a 

ceed  flic  benefit  to  the  lot  owner.     It  proposed  improvement,  and  has  ordered 

y  be  collected  before  the  sidewalk  is  forced   contributions    or    taxes    to    be 

».  Shaw,  106  III.  425.     The  levied  therefor,  its  opinion    and   action 

construction  of  it  maj'  be  ordered   be-  have  been  generally  considered  beyond 

fore  the  street  has  t>een  graded.     Park-  question.     Bigclow   v.   Chicago,  90  III. 

ert>.  Challis,  9  Kan.  15;;  s.  c,  11  Kan.  49:  Baltimore  v.  Hughes,  i   Gill   &  G. 

384.     The  owner  may  also  be  obliged  (Md.)  480;  Kellv  v.  Cleveland,  34  Ohio 

to    make    a    gutter    beside    the  walk,  St.  46S;  Litchfield  i'.  Vernon,  41  N.  Y. 

though    the    street    be    yet     unpaved.  113,  133;  People  v,  Lawrence,  41  N.  Y. 

Robins   v.   New   Brunswick,   44  N.  J.  140;     Macon   v.   Patty,   57    Miss.   378^ 

116.     And   to   build    a   railing  on  the  St.  Louis  v.  jEters,  36  Mo.  456;  Phila- 

inner  side   of  the  walk.     Williams  v.  delphia  ?'.  Field,  58  Pa.  St.  320. 

Bruce,  5  Ct  190'    A  corner  lot  owner  An     improvement   judged     by     the 

may  be  required  to  make  paved  walks  mayor  and  council  of  Baltimore,  to  be 

both  in  front  and   on  the  side  next  the  beneficial,  will  be  keld  by  the  courts  to 

street.     Sands  v.  Richmond,  31   Gratt.  preclude    property   holders  from   con- 

(Va.)  571.     Compare  Wolf  v.  Keokuk,  testing  that  fact  in  the  courts.      Balti- 

48   Iowa  129.     It  is  not  legal,  in  1111-  more  v.  Johns    Hopkins   Hospital,  56 

nois,  to  charge  the  cost  of  a  sidewalk  Md.  1. 

to  the  owner   personally — it  is  a  charge  The  city  council  of  Racine   may  con-  ' 

against   his   lot.     Craw   v.   Tolono,  96  clusivelv  decide  what  property  shall  be 

IN.  255;  Virginia   v.   Hall,  96   111.   27S.  assessed  for  benefits,  but  in  proportion- 

Cooley  on  'fixation,  589  (2nd  ed.).  ing  the  assessment  lis  decision  maj-  be 

StdawBlk  AaaMimeuti. — Rules  applic-  nppealed  from  and  submitted  to  a  jury, 

able  to  street  improvements  generally  Teegarden  r.  City  of  Racine,   s6  Wis, 

include  those  of  sidewalks.     Sloan  v.  1:41;. 

Beebee,  24  Kan,  343;  Kemper  v.  King,  '   4.  DtfsallTt  AlMtimtuta. — Anaseess- 

II    Mo.   App.    116;  Flint  t;.  Webb,  25  ment  for  street  betterment  is  not  assail- 

Minn.   93.     Com  fa  re   Him  me  I  man   v.  able    on     the    ground    that    the    ad- 

Satterlee,  jo   Cal.  68;  Dyer  v.  Chase,  judication      of     the      aldermen      was 

32  Cal.  440.  merely   that    the    estates    "have    been 
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ment  is  not  wholly  void  because  illegal  in  part.  More  work  than 
that  authorized  may  be  made  the  object  of  the  assessment,  yet 
the  levy  be  good  to  pay  for  the  work  which  has  been  duly  author- 
ized.* It  has  been  held  that  purchasers  at  sales  made  to  enforce 
defective  assessments  must  be  presumed  to  know  of  the  defects,' 

Though  a  court  of  equity  will  interfere  to  prevent  a  manifest 
wrong,  yet  courts  of  law  will  hold  the  determination  of  inci- 
dental matters,  connected  necessarily  with  the  exercise  of  powers 
conferred,  to  be  exclusively  with  the  special  tribunal  to  whom 
those  powers  were  conflded  by  the  legislature.  Under  this  princi- 
ple it  was  held  that  a  city  council  could  decide  whether  certain 
real  estate  within  its  jurisdiction  was  rural  or  urban. ^ 

When  the  legislature  has  provided  for  the  hearing  of  interested 
persons,  with  respect  to  improvement  assessments,  before  a  court, 
their  complaint  that  they  should  have  been  first  heard  before 
the  court  commissioners  was  held  untenable.* 

lot  prcEumed.  thu&  xelling  cannot  be  made  to  return 

.    _       :ord,  the  act'  the    purchase    monej^    to    htm.      The 

nal  expense  or  wtdenirig   a  drain   doet  maxim  was  keld  "to  applj  to  this  clau 

not   render   the   asBesament   assailable,  of  sales  ae  to  sales  for  taxes  generally." 

Fole^  V.  Haverhill,  144  Mass.  352.  It  does  not  seem  that  the  court  had  in 

If  a  municipal  asscBsment  is  baaed  on  view  the  character  of  the  delinquent'* 

an     Item    of   expenditure    which    was  title,   which   is   not  warranted   to   the 

for  a  purpose  diiferent  from  that  Bhown  purchaBcr,  but  the  defect  of  the  assese- 

on    its    face,   a    party    contesting    the  ment;  and  Ae/rf  that  the  purchaser  wa« 

assessment   may   show   that  fact.     Mx  bound  lo  t>e  aware  of  that.    Churchman 

/or fe  Johnson,  103  N.  Y.  a6o.  t.  Indianapolis,  110  Ind,  219.    The  rea- 

1.  Such     aseessmeni    is     not   necer-  zoning  is.  that  as  money  voruntarjly  paid 

sarity    void  because  it   includes    itemii  under  an  erroneous  asseiisment  cannot 

which     should     have    been    excluded,  be   recovered   of  a   city  in  the  absence 

II  may  be  valid,  in  part,     Cincinnati  r.  of  statutory   authorization,  $0   money 

Anchor    White    Lead   Co..    44    Ohio  paid  by  a  purchaser  at  a  sale  under  such 

St.  243.  aebessmenl  cannot  be. 

Although  a  city  vaay   assess   vacant  Taeatlnc  AaiaisiiMiiI  AAm  FaysMnt. 

lots    for    laying    lateral    service   pipes  — Land  owners  petitioned  to  vacate  an 

for    water,  when  there    is    no  express  assessment.     One   of  them  allerwardH 

statutory    authorization,    yet    if    some  paid  his  rate,  but  filed  a   separate    peti- 

of   the    lots    are    greatly    wider    than  tion   to  vacate,  alter  an  order  allowing 

others — some     forty-five      and     others  the  petitioners  to  seiar.     Ills  payment 

twenty-five  feet     wide — an   assessment  was  keld  to  be   no   bar  to   relief.     Jte 

based   on   two   services  for   the   larger  Mehrbacli,  07  N.  Y.  601,  reversing  s. 

and    one     of    th,e     narrower     lots    is  c,  33  Hun  (N.  Y.)  136.     But  when  at., 

ttlegat.       Warren   i'.  Chicago,  118  III.  sessments  had  been  paid  in  the  errone- 

319.  ous   lieiief  that  the  payment  ended  the 

A  street  assessment  which  includeii  proceedings,  those  paying  should  not 
the  cost  of  more  work  than  had  been  be  allowed  to  iile  separate  petitions  ten 
authorized  Is  not  wholly  void.  It  is  years  afterwards — having  joined  in  pro- 
good  for  the  cost  of  the  work  properly     ceedings  to  vacate  the  assess " 

included.      The    assessment    may    be  Wood,  33  Hun  (N.  Y.)  4. 

corrected   by   the  board  of  supervisors,  3,  City  of   Erie   i'.  Reed's 


on  appeal   I 
69  Cal.  637. 


Dyer  i'.  Scalmanini,     Pa.  St.  468 
4.  Wilso 


1.  637.  \.  Wilson  V.  State,  42  N.  J.  L.  613. 

•t.  it  was  keld  in   Indiana,  that  the  In  some  States  appeals  may  be  taken 

maxim    caveat     emptor     is    applicable  from  a  city  council  to    the  circuit  court 

when  a  purchaser  has  bought  property  on  the  assessment  of  damages  for  street 

liold   under  an  erroneous  and  irregular  improvements;  as  in  Indiana.     Hamll- 

.ussessment,  and    that,  therefore,  a  citj'  ton  1'.  City  of  Fort   Wayne,  73  Ind.  i. 
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(7)  Benefits  to  Railway  Property. — As  a  general  rule  railway 
property  is  assessable  for  local  improvements  like  any  other,  if  it 
is  benefited  or  may  be  benefited  like  other  real  estate.  Unless 
there  is  some  constitutional  impediment,  in  any  State  such 
property  is  liable.  It  may  be  assessed  for  the  purposes  of  a  park 
or  a  boulevard  in  the  city. 

Where  a  special  assessment  of  railroad  property,  as  benefited 
by  such  an  improvement,  has  been  confirmed  by  judgment  of 
court,  it  is  then  too  late  for  objections  and  defences  that  might 
have  been  pleaded  before  judgment.  It  cannot  then  be  shown 
that  the  railroad  property  was  exempt  from  assessment,  or  that  it 
was  not  benefited,  or  that  the  ordinance  under  which  the  assess- 
ment was  laid  is  invalid.  Whatever  might  have  been  pleaded 
and  decided  is  now  held  to  have  been  finally  settled,* 

Such  judgment  is  conclusive  against  the  owners  of  all  assessed 
lots,  as  to  all  matters  which  might  have  been  adjudicated  had 
they  been  set  up  in  defence  to  defeat  the  confirmation  of  the 
assessment.  This  effect  is  confined  to  those  in  court  at  the  time 
of  the  confirmation,  or  who  were  duly  notified  to  be  there — ^just 

Where    this    is    the    rule,    an    aclion  lUlln»<l     BlKbta   and    Piopai^. — A 

brought  directly  in  the  circuit  court  for  railway  company's  right  of  way  across 

damages  was  k'eld  to  be  a  waiver  of  the  a  etreet  is  not  "property  abutting  on  a 

right  of  appeal   from  the  city  council  street,"  to  be  taxed  as  such  for  a  street 

(Owens  V.  City  of  Milwaukee,  47  Wis.  improvement.     Chicago  etc.  Ry.  Co.  i-. 

461,    distinguUhed).     Benton    v.    Mil-  South  Park  Comm'rs,   11  III.  App.  _i;63. 

waukee,  50  Wis.  36S.  Failure  to  compel  a  railroad  company 

And   in   Missouri,  where   an  appeal  to  pave  the  part  of  streets  occupied  by 

from  a  city   council  was   taken   to  the  Its  tracks  when  It  was  obligated  to  do 

circuit  court,  and  thence  to  the  supreme  bo  by  contract,  gives  the  property  owner 

court,  where  the  decision  was  reversed  the  right  of  having  his  assessment  re- 

and   a   new   trial   ordered,  it  was  held  duced  so  far  as  the  failure  caused  its  tn- 

that,  though  only   two   had   appealed,  crease.     Matter   of  Appleby,   26   Hun 

the  new  trial   must   be  with  respect  to  (N.  Y.)  +17-                                  • 

all   the   defendants.     State   n.  Gill,  84  Such   company   may   have   its  land. 

Mo.  348.  which  Is  held  by  It  in  fee,  assessed  to 

Courts  are  not  controlled  by  the  con-  pay  its  quota  of  the  cost   of  a   sewer, 

struction  which  is  put  on   a  statute  by  though  used  only  for  railroad  purposes. 

the    public    officers    who    execute    it.  N.    Y.    etc.  R.   Co.   v.  City   of  New 

Matter  of    Manhattan  Savings  Institu-  Britain,  49  Ct  40.     See   for  further  on 

tion,  83  N.  Y.  143.  this  subject,  First  Ec.  Society  v.  Hart- 

They  will  not  be  governed  by  the  views  ford,  35  Ct.    66;  City  of  Bridgeport!;, 

ofappraisersorcommissionersofassess-  N.  Y.  etc.   R.  Co.,  ifi  Ct.  155;   N.  Y. 

ment  on  the  validity  of  proceedings  or  etc.  R.  Co.  v.  New  Haven,  41  Ct.  279; 

the  constitutionality  of  the  statute   un-  City  of  Hartford  v.  West  Middle   Dis- 

dcr    which    the   proceedings   are   had.  trict,  45  Ct.  462;   Park   Ec.  Society  v. 

Matter  of  the   Department   of  Public  Hartford,  47  Ct.  91. 

Parks  etc.,  8c  N.  Y.  459.  Btatntaof  Umttatlom.— Whenassess- 

1.  C.    &   "N.    W.    Ry.  Co.    r.   Peo-  ment  is   for   public  improvements  the 

«1e,  120  III.  104;  citing,   Le  Moyne  v.  statute  of  limitations  is  not  applicable 

/est  Chicago  Park  Comm'rs,   116  111.  to  them.  Districtof  Columbia  r.  Wash- 


41;     Kedzie    v.    West    Chicago    Pork     Ington  etc.  R.  R.  Co..  4  Am.  &  Eng.  R. 

Comm'rs,  ii|I]l.  iSo;   Riverside  Co.  i/.     R.  Cases  161. 

Howell,  1 13  ill.  263 ;  Schertz  v.  People,         A  lot  owned  and   used  by  a  railroad 


|I]|.  2S0;   Riverside  Co.  I/.  R.  Cases  161. 
^  ill.  263;  Schertz  v.  People,         A  lot  ownei 

105  III.  27;  Gage  f.  Parker,  103  111.528;  company  is  liable   t 

Andrews  V.  People.  83  III.  519;   People  local   purposes.     Ludlow  v.  Cin.  S.  R. 

V.  Brislln,  80  111.  423.  and  others.  Co.,  7  Am.  &  Eng.  R.  R.  Cases  231. 

;to.i 
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as  in  any  case.     There  must  have  been  jurisdiction  in  the  court  as 
well  as  an  opportunity  for  defence,' 

(8)  Improvements  by  Private  Persons. — What  a  citizen  may 
build  at  his  own  option  and  expense,  as  a  municipal  improvement, 
the  city  is  not  bound  to  maintain  when  it  has  not  accepted  the 
work,* 

When  he  has  done  necessary  work  which  the  city  has  been 
benefited  by,  and  his  improvement  is  still  in  good  condition, 
there  is  no  justice  in  replacing  it  by  another  and  requiring  him  to 
bear  the  expense  of  the  change.' 

The  expense  of  repair  may  be  put  upon  property  owners  spe- 
cially benefited,  when  the  work  was  originally  constructed  at  their 
cost  under  city  order.* 

(9)  Assessing  for  Old  Works. — A  city  council  cannot  couple 
works  long  ago  finished  with  new  improvements  in  making  an 
assessment  in  the  absence  of  legislative  authorization  so  to  do,* 
But  those  who  have  been  made  to  pay  for  an  old  work  may  be 
assessed  for  the  new,  if  they  would  be  further  benefited  by  it,* 

When,  three  years  after  an  improvement  was  ordered  by  a 
town,  a  city  corporation,  succeeding  the  town,  by  resolution 
directed  the  execution  of  the  order,  it  was  held  that  the  assess- 
ment was  invalid  by  reason  of  uncertainty  arising  from  the  cir- 
cumstances stated.' 

(10)  Reassessment. — It  requires  statutory  authorization  to  en- 
able a  municipal  council  or  board  to  assess  those  a  second  time 
who  have  already  paid  their  quota  under  an  assessment.  The  re- 
paving  of  a  street,  when  the  first  one  paid  for  has  been  worn 
out,  is  not  the  same  local  improvement  that  has  been  charged  to 
the  abutting  proprietors,  but  a  new  one,  therefore  no  reason  seems 
to  exist  why  beneficiaries  should  not  pay  for  it,  notwithstanding 
their  former  payment  for  a  former  pavement.* 

1.  Murphj  v.  People,  no  III.  134.  S.  B«UMMin«iit. — There  can  be  none 

"ir,  upon  an   application  for  the   con-  for  a  local  improveTnent,  tinlese  there  Is 

firmation  of  an   aEiessment,  the   court  statutorj'  authorizHlion   to   that   effect. 

h«s  jurisdiction,  its  judgnient  will  con-  Tingue  v.  Port  Chester,  loi   N.  Y.  294. 

etude   the  land  owner  from  questioning  Where  there  is  such  authorization   (as 

the  legality.validitj'orregularity  of  any  in  New  Jersey),  in  case  the  first  assess- 

of  the  proceedings  had  prior  thereto,  on  ment  proves  invalid,  it  is  keld  constitu- 

apiflication  for  judgment  of  sale  of  the  tlonal,  though  the  reassessment  retract 

premUes."  to    the    date    of    the    first    one,    and 

S.  Village  of  SI.  Albans  v.  Noble,  56  notwithstanding   mesne   incumbrances. 

Vt.  535.  It  was  BO  keld\n  exposiHon  of  Act  of 

a.  WUtar  If.  Philadelphia,  ttl  Pa.  St.  Mar.    12,    1S78.      N.  J.  Sinking   Fund 

604.  Comm'rs  v.  Linden,  40  N.  J.  Eq.  37. 

t.  EstetiTi.  Owen,  90  Mo.  11^.  The   right   to  assess  for   repaying  n 

S.  Brown  -u.  Mayor  etc.  of  Fitchburg,  street    has    been    generally'    sustained. 

118  Mass.  182.  Gumee  v.  Chicago,  40  111.  165;  Municl- 

•.  Park  Ecclesiastical  Society  w.  City  pality  i-. Dunn,  10  La.  Ann.  57;  Bradley 

of  Hartford,  47  Ct.89.  r.  McAtee,?  Bush  (Kv.)  667;  Broadwav 

1.  Shehan  v.  City  of  Fitchburg,  131  Church  -u.  McAtee,  8'  Bush  (Ky.)  508; 

Mass.  533.     But  see  Roosevelt  Hospltel  McCormick    v.   Patchen,    ^3    Mo.   33; 

Ti.  New  York.  84  N.  Y.  108;  Alcorn  v.  Williams    v.    Detroit,    a     Mich,  jfio; 

Philadelphia,  iii  Pa.  St.  474.  Shceley  v.  Detroit,  45  Mich.  415;  Wil- 
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Beneficiaries. — The  paving  of  a  street  above  does  not  benefit  the 
owners  of  an  underground  railroad  and  they  cannot  be  made  to 
pay  for  it.^  If  absence  of  benefit  because  the  property  is  rural 
be  made  a  ground  of  resisting  an  assessment,  it  should  be  set  up 
before  opposing  the  ordinance  therefor  on  a  ground  inconsistent.* 

Reassessment  must  be  effected  under  proper  statutory  war. 
rant  as  well  as  the  original.'  When  it  is  subject  to  ratification  by 
an  authority  constituted  for  the  purpose  it  cannot  be  changed  by 
such  authority  so  as  to  put  the  benefits  of  certain  persons  at  a 
higher  estimation,  as  a  part  of  the  ratification  proceeding,  but, 
if  valid  at  all,  it  must  be  done  after  a  hearing  of  those  inter- 
ested.'* 

A  borough  may  order  the  relaying  of  a  sidewalk  (originally  con- 
structed according  to  law)  and,  on  disobedience  of  any  lot  owner, 
it  may  do  it  at  his  cost  and  create  a  lien  upon  his  lot  for  the  debt 
thus  created.* 

kins  V.  Detroit,  46  Mich.  130;  Petition  to  tie  improved,  and  the  amount 
of  Grulie,  81  N.  Y.  139.  Cvmfare  to  be  expended  on  each;  that 
Ilammett  w.  Philadelphia,  65  Pa.  St.  the  fact  of  prior  astessmenta  to 
146,  In  which  the  right  to  reassess  the  paj  for  the  original  paving  vaf. 
abutting  lot  owners,  who  paid  their  Rrst  immaterial.  It  was  held  further  that 
assessment,  ie  comliated  and  denied.  the  provision  of  the  act,  directing  that 

ReassesEment  for  improvement  may  money  realized  from  assessments  for 
be  made  by  the  St.  Paul  city  council,  street  improvements,  first  paid  for  by 
under  their  charter,  if  judgment  be  general  tax,  should  be  used  in  making, 
denied  on  the  original  assessment,  or  if  other  street  Improvements,  was  imma- 
the  contract  for  the  work  has  been  terial.  JelliiF  v.  Newark,  48  N.  J.  L.. 
illegally  made  and  the  first  assessment     101. 

thus  vitiated.  Necessary  expenses,  1.  An  underground  railroad  not 
incidental  to  the  improvement,  such  as  benefited  by  paving  improvements  of 
advertising,  engineering,  etc.,  though  the  street  above,  is  not  assessable  tbere- 
not  mentioned  m  the  contract  for  the  for.  People  v.  Gilon,  41  Hun  (N.  Y.)- 
work,  may  be  Incurred  without  violatior" 


of  the  constitution,  Art.  9,  }  i.     City  of 
St.  Paul  V.  Mullen,  17  Minn.  78.    The 


■trued.  Cook  v.  Slocum,  27  Minn.  509.  ground  that  their  property  Is  rural,  af- 
Londsmaybe  reassessed  for  a  sewer  ter  having  first  protested  against  an 
which  has  proved  ineffectual,  that  It  ordinance  for  paving  a  street  through 
may  be  continued  to  a  river  and  thus  their  property  at  their  expense, /et  not 
rendered  available.  State  v.  Holaling,  then  setting  up  this  ground.  Pepper  v. 
44  N,  J.  L.  ^47.  Reaasessment  is  based  Philadelphia,  1 14  Pa.  St.  q6. 
upon  the  first  assessment  "  Without  OhaacliiK  Qrada. — Where  a  city 
the  first,  t  do  not  perceive  in  what  way  changes  the  established  grade  of  a. 
the  second  can  be  supported."  Ander-  street  or  alley  without  having  the  dam- 
son v.  City  of  Passaic,  44  N.  J.  L.  ages  to  abutters  assessed  and  tendered, 
580-3.  as  required  by  Ind.  Rev.  Stat,,  (  3073, 
The  city  of  Newark  directed  that  an  action  for  the  damages  is  mainbdn- 
a  sum  be  raised  by  taxation  for  street  able,  although  the  abutter  made  no  at- 
repaving,  by  authority  of  an  act  of  the  tempt  to  compel  the  city  to  deiUt,  or 
legislature  of  New  Jersey,  Mar,  37,  iSSi.  to  proceed  according  to  law.  Lafajiette 
The  direction  was  by  a  published  ordi-  v.  Wortman,  107  Ind.  404. 
nance,  providing  that  the  assessment  be  3.  Tingue  v.  Village  of  Port  Ches- 
laid  on  the  property  benefited.     Under  ter,  101  N.  Y,  195. 

It  a  street  was    repaved.      The  court  4.  Souther  i'.  South   Orange,   46   N. 

kfld  that  the  assessment  could  not  be  J,  L.  3:7. 

defeated  because  the  tax  ordinance  did  B.    Smith   v.   Borough   of    Klngatoa 

not     name     the     particular     streets  (Pa.),  14  Atl.  Rep.  170. 
loC.  of  L.— 30                      ao.i 
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7.  Frontage  Aneuiflati — (i)  Linear  Rule. — The  burden  of  a 
street's  improvement  may  be  assessed  upon  those  whose  property 
borders  on  the  street,  or  rather  upon  the  property  itself  according 
to  the  lineal  measure  of  the  abutting  lots.  Some  of  the  lots 
may  be  more  highly  improved  than  others  of  equal  measurement ; 
they  may,  with  el^ant  mansions  upon  them,  be  worth  a  hun- 
dred times  as  much  as  vacant  lots  of  equal  front,  yet  the  burden 
is  borne  by  all  alike  in  proportion  to  the  frontage.  Unequal  and 
wanting  in  uniformity  as  this  method  is,  the  courts  hold  it  not 
unconstitutional,  on  the  ground  that  it  is  not  a  tax.  The  deci- 
sions ^ree  very  generally  upon  the  rightfulness  of  frontage  assess- 
ments.* 

The  rule  is  different  with  respect  to  farms  and  all  rural  grounds. 
This  the  courts  hold;*  yet  they  deny  that  they  have  jurisdiction 
to  interfere  with  the  frontage  rule  in  cities  when  authorized  by 
statute.*  The  former  is  put  on  constitutional  grounds,  and  if 
there  are  constitutional  impediments  to  cities'  charging  by  the 
foot,  the  statutory  provision  would  not  be  in  the  way  of  the 
courts'  saying  so. 

I.  Fnoi  Foot  AuaoniMiiU  uid  B*Aa-  Seel/  -u.  PitUbui^h,  83  Pa.  St  360. 
tta.— The  authorities  are  well  united  S.  It  has  also  been  lield  that  courts 
in  the  conclueion  that  frontage  may  cannot  interfere  with  the  frontage  rule, 
lawfulljf  be  made  the  baais  of  appor-  if  adopted  by  a  city  authorized  by  atat- 
lionm'ent.  Cooler's  Taxation  (2nd  ute  to  do  bo,  unless  there  is  statutory 
ed.),  p.  644,  citing  Pennock  v.  Hoover,  nuthorilj-  given  them  to  thus  interfere. 
5Rawle(Pa.)  291;  McGonigle  r.  Aile-  Baltimore  f.  Johns  Hopkins  HospiUl. 
ghenjr  City,  44  Pa,  St.  118;  Magee  u.  ?6  Md.  i.  (Baltimore  v.  Scharf,  54 
Com.,  46  Pa,  St.  308;  Spring  Garden  i-.  Md,  499,  overruled.) 
Wistar,  18  Pa,  St.  195;  Stroud  BnrAl  Improramenti  Iir  OUr.— "The 
f.  Philadelphia,  61  Pa.  St.  255;  real  test  of  liability  for  paving  Is  not 
Covington  v.  Boyle,  6  Bush  (Ky.)  whether  the  property  in  question  would 
wn;  State  v.  Elizabeth,  30  N.  J.  properly  be  called  eitherrural  or  subur- 
I"  3^5i  ^-  '^''  3'  ^-  J'  ^-  547>  ban,  but  whether  the  work  done  was  re- 
State  V.  Fuller,  34  N.  J.  L.  217;  quired  or  justified  by  the  locality  of  the 
Ernst  o.  Kunkle,  5  Ohio  St.  jio;  property  and  the  character  of  the  Kur- 
Uplngton  V.  Oviatt,  24  Ohio  St.  332;  rounding  improvements."  Stewart  f. 
Wilder  ».  Cincinnati,  16  Ohio  St.  284;  City  of  Philadelphia  (Pa,),  7  A.  192. 
Barnes  v.  Atchison,  2  Kan.  455;  Parker  When  water  pipe  is  laid  in  front  of 
V.  ChalUs,  9  Kan.  155;  St.  Joseph  v.  farm  land  and  suburban  property  by 
Anthony,  20  Mo,  537;  Fowler  v.  St.  municipalities  in  Pennsylvania  the 
Joseph,  37  Mo,  228;  Neenan  v.  Smith,  aasesement  cannot  tie  according  to  the 
50  Mo.  515;  Chambers  v.  Satterlee,  40  foot  front  rule.  City  of  Altenlown  r. 
Cal,  497;  Whiting  v.  Quachenbush,  54  Adams  (Pa.),  8  A.  43a, 
Cat.  306;  Whiting  v.  Townsend,  57  Such  rule  has  been  ifrc/ff  unconstitii- 
Cal.  5151  White  v.  People,  94  111.  604;  tional  because  unjust  and  unequal  when 
Sheley  tt.  Detroit,  45  Mich,  431.  and  applied  to  rural  property.  CilyofPhila- 
olhera.  deiphia  «.  Rule,  93  Pa.  St.  15;  City 
The  assessment  on  fronting  lots  musi  of  Scranton  -u.  Pennsylvania  Coal  Co,, 
be  uniform  in  rate  upon  all  the  property  105  Pa.  St.  445. 

charged    with  the  expense  of  the    im-  If   rural    property  owners    make  ob- 

provement.     Jaeger  v.  Burr,  36  Ohio  jection  to  levying  frontage  assessment 

St,  l64;Siebertl'.Tifrany,8Mo,  App.33,  on  other  grounds  than  that  the  land   ^^ 

3.  It  is  Ac/(/ unconstitutional  to  assesii  rural,   they  cannot   afterwards   oppOhe 

the  cost  and  benefiln  on  rural  lands  by  the  collection  of  the  assessment  on  that 

their  frontage.     Philadelphia   r>.   Rule,  ground.     Pepper  v.   Philadelphia.   1 14 

93  Pa.  St.  15,  and  cases  therein  cited.  Pu,  St,  96. 
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A  statute  authorizing  the  foot  front  rule  in  the  country  has 
been  held  void  :  why  could  not  such  a  statute  be  so  declared  for 
granting  such  power  to  the  city  if  it  were  unconstitutional  ?' 

Authorizations  must  be  construed  in  connection  with  condi- 
tions imposed.  If  a  notice  should  appear  in  three  newspapers, 
publication  in  one  will  not  be  sufhcient,  and  the  city  may  be  en- 
joined and  forbidden  to  assess  for  the  proposed  improvement.* 
If  only  a  "  condemned  "  street  could  be  curbed  under  the  authori- 
zation, the  city  would  be  restrained  from  curbing  a  different 
one.* 

The  abutters  having  borne  the  expense  of  a  new  improvement 
to  a  street,  may  be  made  to  keep  it  in  order;  for  it  is  held  that 
the  power  to  compel  them  to  pay  for  the  construction  in  the  first 
instance  covers  that  of  compelling  them  to  pay  for  repairs.  This 
is  not  universally  accepted.  Distinction  is  drawn  between  the 
repair  and  the  reconstruction  of  a  street ;  and,  in  some  cities, 
repairs  cannot  be  assessed  to  the  abutters.* 

(2)  Apportionment  of  Cost  0/ Drainage  Improvements — What  Is 
Liable. — A  sewer  is  a  covered  ditch-     It  is  not  confined,  in  its  use, 

1.  B«r*l  Prcparty. — A  cltv  ctmnot  aouble  atseMment  cannot  be  eustained 
aueas  farm  land  under  the  "foot  Iront  unleBG  the  charter  or  statute  clearly  de- 
rule"  for  municipal  Improvementa.  A  niands  it.  Halpin  -a.  Campbel!,  71  Mo. 
statute  authorizing  it  is  void.  Scranton  493.  Comfare  Dj'er  v.  Martinovitch, 
II.  Pa.  Coal  Co.,  105  Pa.  St.  +45.  65  Cal.  365. 

1.  HoUoooIFropauli. — Anordinance  OartUcate. — A  presumption  that  as - 
required  ten  days'  notice  to  be  g'ven  of  sessment  was  made  according  to  front- 
proposals  for  grading  a  street.  The  no-  age  and  not  according  to  benefits,  mav 
tice  waa  to  t>e  inserted  bv  the  city  com-  be  removed  by  the  commissioneTa'  cer- 
missloners  in  the  newapapere.  The  tiRcate  and  affidavit.  State  v.  City  of 
■  contract  wag  to  be  given  to  the  lowest  Trenton,  43  N.  J.  L.  166.  Certlticatefi 
bidder.  Property  owners  could  enjoin  required  in  the  changing  of  lot  frontage 
if  there  was  publication  in  but  one  must  conform  particularly  to  the  statute 
paper,  end  prevent  the  collection  of  the  requiring  them,  and  be  duly  filed.  Nor- 

Baltimore  j^.  Johnson,  61  wich  Savings   Society  v.    Hartford,  48 

n  !>.  Denver,  7  Colo.  30;.  Ct.  570;  Re   Metropolitan   Gaa   Light 


-Acitycouidnot     Co.,  85  N.  Y-.  5*6;  Petition   of  Heam, 
a»**/rf,when  the     96N.Y,      " 


assess  for  curbing,  it  was  **/rf,when  the  96  N.  Y,  378. 
statute  provided  for  the  curbing  of  any  t.  The  power  to  pave  or  macadam- 
street  then  "condemned,  ceded  or  ize  a  street  at  the  cost  of  the  abutters, 
opened  as  a  public  highway;"  and  the  includes  the  power  of  compelling 
streethad  notbeen  "condemned."  Baiti-  them  to  repair  it — under  the  char^ 
more  v.  Hook,  62  Md.  371.  ter      of     the      city     of     St,     Joseph. 

OompanuUim. — A  statute   providing  Estes  v.  Owen,  90  Mo.   113.     Whether 

for    compensation    when    property    is  a  given  improvement  is  a   repair  or  a 

damaged   bv   the  change    of   a    street  reconstruction  of  a  street,   was   Md  a 

grade,  should  be  construed  so  as  to  in-  mixed  question  of  law  and  fact,   when 

elude   "sidewalk"   with    "street."     Ko-  the    Improvement    was     made    in    St. 

homo  V.  Maban,  100  Ind,  342.     A  city  Louis.     If  it  was  a  repair,  the  city  was 

is  liable  for  injuring  a  house  by  raising  liable  for  the  cost;  if  a   reconstruction, 

a  street  grade — the   house  tieing  pre-  the  abutters.     The  cily  council  cannot 

viously   erected.     Harmon   v.   Omaha,  settle  such  a   question   by   designatintE 

17  Neb.  548;  s.  c,  ja  Am.  Rep.  410.  the  improvement  as   "  reconstruction 

Property  fronting  on  two  streets,  both  in  the  ordinance,  so   as   to   charge   the 

to  be  improved  by  grading,  etc.,  cannot  owners  of  the  abutting  property,  if  tbe 

be  justly  assessed  to   its  full   value  for  work  is  of  a  different  character.     O' 

i-ach  of  the    improvements;   and  such  Meara  v.  Green.  11;  Mo.  App.  198. 
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to  the  conveyance  of  filthy  water,  but  may  be  made  to  carry  any 
stream  and  yet  properly  retain  its  name.  It  does  not  necessarily 
belong  to  a  street  or  highway.  Its  construction  or  repair  is  not 
always  chargeable  to  the  proprietors  of  lands  abutting  on  the  street 
above.* 

When  such  proprietors  are  charged,  they  ought  to  have  the 
benefit  of  being  allowed  to  drain  into  the  sewer.  Persons  who 
own  lands  which  do  not  front  the  street  under  which  the  sewer 
runs  should  not  be  charged,  not  being  benefited.  They  would  be 
liable  to  pay  for  a  like  improvement  under  the  street  which  they 
do  front,  and  therefore  should  not  be  charged  for  a  sewer  away 
from  them.  A  statute  authorizing  such  improvements  and  sub- 
jecting land  owners  to  repeated  assessments  without  correspond- 
ing benefits,  would  not  be  equal  and  just.*  Statutes  must  observe  a 
just  rule  of  proportionment,'  and  must  be  strictly  followed.* 

State    Property, — Contractors'    cer-  actually'  occupied  or  capable  of  being 

tilicate«   ajfainst   State   propertjF   iieing  occupied  for  city  purposes,  and  that  of 

void,  the  city  isauing  them  is   liable   for  an   agricultural   nature,  of  which  there 

the  amounL     Polk  Count_v    Sav.   Bank  must  be   some   within   the   city  limitF, 

V.  State,  69  Iowa  14.  upon  which  the  burden  would  Jall  with 

1.  Every  subterranean  ditch  is  not  to  great  severity  and  injustice.     Nor  does 

be  considered  as  belonging  to  a  highway  it  confine  the  assessment  to  lands  upon 

because   it   croBses   the   same    tract  of  the  streets  In  which  the  sewer   is   laid; 

land.     It  is  disconnected  as   plainly   as  and  in  the  assessment  before  us,  lots  on 

any  structure  crossing  the  road   at   an  a  parallel   street   are   assessed.     These 

elevation   Is   separate    from    the     road  lots,  it  is   to   be   presumed,  will  be  as- 

itself.     While  a  necessity  may  arise  for  sessed  again  if  a  sewer  is  constructed  in 

going  below  the  street  to  repair  it,  yet  the   street   on   which   they   front,   and 

"where  the  main  purpose  of  the  work  is  there  is  nothing   in   the   act   or  in  the 

to  put  in  order  and  improve  some  per-  nature  of  things  to  prevent  a  lot  being- 

manent  structure  lieneath  the   street,  it  asBessed  several  times  in  different  dis- 

is  an  abuse  of  words  to  confound   such  tricta,  as  often  as  a  sewer  is  constructed. 

Ktructure    with   the   common   highway  which,   in   the   opinion  of  the  o 

above  it."  council,  is  productive  of  benefit   t 

"There  Is  nothing  in  the  nature  of  a  neighborhood  ...  It  is  not,  therefore, 

eewer   which   e:icludes   it   from    being  legally  possible  that  such  an  apportion- 

made,  in  whole  or  in  part,  out  of  a  nat-  ment  of  the  cost  of  sewers  can  be  just 

ural  waterway.     Such  is   a   very   com-  or  equal,  or  in  proportion   to  bendits." 

mon    practice."      DitTerence     lietween  Thomas   v.   Gain,   35   Mich.  155.     See- 

"building  a   sewer"  and  "repairing   a  (in  accord)  Kennedy  v.  Troy,  14   Hun 

street,"    illustrated.      Clay    v.    Grand  (N.   Y.)   308;   Preston   v,    Roberta,  12 

Rapids,  60  Mich,  451.  Bush  (Ky.)  57a.  The  assessment  should 

3.  AeaeumBiit  for  Bewence — Statute  have  been  restricted,  at  least,  to  the  ad- 
Cimitraed  to  be  Unjiut. — A  legislative  jacent  lots.  Gillette  v.  Denver,  3i  Fed- 
act  conferred  upon  a  city  in  terms  au-  Rep.  822;  Grlnnell  t'.  Des  Moines,  ; 7 
thority  to  assess,  for  a    sewer,  property  Iowa   144. 

supposed  to  be  benefited  in  proportion         3.  There  must  be  a  just  and  delinitc- 

to  area — not  confining  the   assessment  rule  of  apportionment   laid  down  in  a 

to  contiguous  lots  near  the  sewer.    The  statute.  Delegating  the  making  of  such 

court  ield  the  statute  unjust,  unless  the  rule  to   the   commissioners,  who  were 

assessment   should  be  "limited  Co  lands  to  assess  for  a  sewer  on  benefited  lands, 

directly  and  peculiarly  benelited,"  and  was    ield    invalid.       New    Brunswick 

furthersaid:  "This  act  makes  no  pro-  Rubber   Co.   v.   Comm'rs,  38   N.J.  L. 

vision  by  which  parties  assessed  may  of  190.     In   Barnes   v.   Dyer,   56  VL  469, 

right  drain  into  the  sewer,  so   as   to  lie  same  principle   applied   to    an   assess- 

enabled  to  reap  the  benefits  they  ought  ment  for  a  sidewalk. 
to    derive   from   the    expenditure.      It        4.  The   authority  to  a  city  to  lay  tan 

makes  no  distinction  between  property  for  a  sewer  must  be   etrictlv   followed, 
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The  expense  of  diverting  a  stream  from  its  course  cannot  be 
properly  chained  as  part  oithe  cost  of  constructing  sewers,  when 

such  diversion  forms  no  part  of  a  general  drainage  system.* 

White  f.   Stevens   (Mich.),  J4  N.  W.  validity— no  injustice  resulting  from  the 

Rep.  155.  description.     Morse  v.  Buffalo,  35  Hun 

The   construction   of   a  sewer   in   a  (N.  Y.)  O13. 

•treet  existing  only  on  a  map  or  plat  is  Notice    is    essential   to  its   validitj', 

not  autliorized   by   statute,  and  it  will  though  neither   the  statute  nor  the  or- 

not  be  validated  by  the  Kubsequent  laj-  dinance   prescrtbe    it.     Gatch   v.    Des 

ing  out  of  the  street.    An  assessment  to  Moines,  63  Iowa  718. 

pay  for  tire  sewer,  made  after  the  lay-  1.  Sherwood    v.    Judge    of    District 

ing  out.  Is,  therefore,  illegal.     Bishopr.  Court  (Minn.),  41  N.  W.  234, 

Tripp  (R.  I.),  8  A.  Rep  6gi.  A  city  having  power  to  make  sewer* 

Drslna  anil  Ba wen.— General  munici-  and  asse^B  benefits,  take  and  divert  the 

pal  power  to  maintain  streets  includes  waters  of  a  stream  and  devote  them  to 

the  construction   of  sewers.     Leeds  v.  sewerage  purposes,  may  pass  an  order 

Richmond,  loz   Ind.  372.     The  cost  of  for   a  structure  to  serve  as  a  conduit, 

them   are   apportioned  to  the  value  of  and  also  as  a  sewer,  and  assess  benefits, 

the   lots,  irrespective  of  the   improve-  although   the   statute   authorizing    the 

ments  thereon,  in   Kansas.     Mason  v.  diversion  is  silent  on  the  subject.     Gray 

Spencer,  31;  Kan.  ^11.                       _  z:  Boston  Aldermen,  139  Mass.  3J8. 

Residents  owning  front  lots  on  a  city  The  provisions,  giving   the    right  to 

street  cannot  enjoin  the  city  from  mak-  adopt  a  sewerage  system   to  towns  and 

ing  drains   along  the  side  or  culverts  to    assess   owners    uniformly,   are  not 

across  the  street  or  other  streets  in  the  limited  to  persons  who  enter  drains  in- 

vicinity;  nor  can  they  restrain  the  city  to  the  sewer  or  otherwise  receive  t>ene- 

from  grading   the   street   or  from   im-  fit  from  it.     Leominster  v.  Conant,  139 

proving  It   otherwise,   on    the    ground  Mass.  384. 

that  such  improvements  would  greatly  Inaccuracy  in  the  description  of  an 

increase  the  flow  of  surface  water  upon  assessed  lot,  not  resulting  in  injustice 

their  lots.     Heth   v.  Fond  du   Lac,  63  to  the  proprietor  or  others,  does  not 

Wis,  228;  s.  c.  53  Am.  Rep.  179.  necessarily  render  a  sewer  assessment 

Where  a  statute  does  not  provide  for  invalid.     Morse    v.    Buifalo,    35    Hun 

assessing    consequential    and    Indirect  (N.  Y.)  613. 

damages  for   land   taken   for   a  sewer,  B«wei   AimhqwhU. — They  are  often 

and  does  not  determine  the  elements  of  called  laies.      Philadelphia   v.  Tryon, 

the  damage,  only  the  actual  taking  can  35  Pa,   St,  401;  Stroud  v.  Philadelphia, 

be    made    the    subject   of   the   award.  61  Pa.  St.  255;  Boston  v.  Shaw,  t  Met. 

Stewart  v.  Rutland,  s8  VI.  11.  (Mass.)    130;    Hildreth   n.    Lowell,  11 

■•Under   Mass.  Pub.   St.,  ch.  eo,  4  4,  Gray   (Mass.)   345;    Con,e  »,  Hartford, 

where  a  common  sewer  is  intentJed  not  i8  Ct,  363;  SUte  v.  Jersey  City,  29  N. 

only  to   serve   aa   an   outlet    for  other  J.  441;  State  v.   Charleston,   11   Rich, 

common   sewers,   but    also    to   benefit  {S.  Car,)  703,     They  arc  a  charge  upon 

lands  abutting  on  it,  no  part  of  the  cost  real   estate.    Boston  v.   Shaw,   i  Met. 

need  be  assessed  on  the  owners  of  the  (Mass.)  130,    Cooley  on  Taxation  (ind 

lands   along  the  lines  of  the  tributary  ed.),  590,   citing  above  cases.     Wri^t 

sewers."       Ayer    -o.     Somerville,    143  i>.  Boston,  9  Cush.   (Mass.)   233;  Cone 

Mass.  585,  V.    Hartford,    a8    Ct.   363;    People   v. 

Under  the  constitution  of  New  Jer-  Brooklyn,  23  Barb.  (N.  Y.)  166;  Phila- 

sey,  art.  4,  %  7,sewer  assessments  based  delphla  u.  Tryon,  3^  Pa.  St.  401;  Lipps 

on  the  linear   frontage,  instead  of  the  v.  Philadelphia,  38  Pa,  St,  503;  Wolff, 

value  of  the  land  assessed,  are  Invalid.  Philadelphia,   105  Pa.  St.  35;  St.  Louis 

Slate  V.  Paterson,  48  N.J.  L.  435.  v.  .^ters,  36  Mo.  456. 

Power  to  change   the  channel  of  a  BnfoiGsmsiiI  of  Aaaeumsnta  fOr  In- 

brook  for  sewerage  purposes   Includes  proremeiits. — Under  a  statute  for   Im- 

that  to  change   its   outlet.     Morse   v.  provements  to   be  made  by   a   county 

Worcester,  139  Mass.  389.  board,  on  the  Connecticut  river,theex- 

A  sewer  assessment  does  not  depend  penses  of  which  were  to  be  borne  by 

necessarily  upon   the   accuracy  of  the  towns,   persons   and   corporations,  ap- 

descriptlon  of  the  lot  aseeBsed,  for  its  portioned  by  commissioners,  it  was  Md 
30!l 
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S.  Tooatiiig  AsKHmeata — (r)  When  Proper. — The  proper  time 
for  the  abandonment  of  an  improvement  is  before  the  compen- 
sation for  property  taken  for  its  use  has  been  paid.* 

And  the  proper  time  for  recovering  payments  wrongfully  ex- 
acted from  property  holders  is  after  the  vacation  of  the  illegal 
assessment,  where  such  recovery  is  allowed.*  Mere  allegation  of 
illegality  has  been  held  not  sufficient  pleading  for  the  vacation  on 
the  part  of  one  who  has  acquired  title  to  the  land  assessed  after 
the  assessment  was  made;  and  the  court  will  not  take  judicial 
notice  of  grounds  not  alleged.*  If  the  ground  of  objection  is  to 
defects  in  the  ordinance  directing  the  improvement,  it  should  be 
averred  prior  to  the  completion  of  the  improvement.*  If  the 
order  was  by  resolution,  that  may  be  good  ground,  but  not  the 
want  of  equality  and  uniformity  as  in  case  of  a  tax.* 

that  an  appeal  by  a  city  from  the  com-  Peyser   v.   Mayor  etc,   70   N,  Y.  497; 

mlsEionera'   report,   did   not  draw    the  PurBsell  v.  Mayor  etc.,  85  N.  Y.  330. 

_:_!..- _i- _.i :-; — i;..i„  i_.  ""action   to   vacate   an  ■BECSBment 

pe   brought   In  Brook 

__,    J    _ _   ^ _.  -.  _.tv  of  Brooklvn.  28   I 

county  board;  that  tru»teeB  or  railroad  i;oo. 

property   were   properly   charged,  and  8.     TAOfttlSK   AMMctMiiU. — A    pur- 

that  intere«t  on  its  disbursements  were  chaser   of  land    subject  to  asseBsment 

due  to   the  county.     Ex  farle  Hamp-  for  improvementB  cannot  vacate  the  as- 

shireCo.  Comm'rs,  143  Mass. 424;  Mass.  sesBinent  on  mere  allegation   that  it  ik 

St,  1875,  ch.  200.  illegal:   "We  have  keld  in  several  cases 

When  land  had  iieen  taken  for  a  park,  of  a   similar   character  that  such  pur - 

it  waa   held,  at  the  trial   of  a   petition  chase  does  not  establish   the   fact   that 

for  the  assessment  of  damages,  that  evi-  the  vendee  is  an  aggrieved  party,"  said 

dence  of  the  sales  of  lots  situated  like  the   court:    Matter  of  Ganiz,  23  Hun 

that  of  the  petitioner  is  not  incompe-  (N.    Y.),    citing    Matter  of  Moore,  8- 

tent  because  those  were  small  and  his  Hun    [N.    Y.)    513;  Matter  of  Saun- 

lar^.      Sawyer  v.   Boston,   144   Mass.  ders,  10  Weekly  Dig.  (N.  Y.)  351- 

470.  Motion    to    vacate    denied    on    tlu: 

An  action   to   recover  an  assessment  ground   of  laches,  when  property  had 

for  drainage,  involving  neither  the  title  changed  hands   and  years  intervened, 

to  the  land  nor  the  legality   of  the   as-  etc.     Matter  of  Brady,  48  N.  Y.  Sup. 

sessment,  may  be  brought  in  the  court  Ct.  36. 

for  the  trial  of  small  causes — the  action  Petition   must   aver  all  objections  to 

being  under   N.  J,  Acts    1881,  p.  234.  be  made  to  an  assessment  for  im  prove - 

State  w.  Mackey,  48  N.J,  L.  363.  ment,  ai     ■' -      -     -     -      -~       -   ■-- 

■     at.— "It  is   the       


;   settled  not  alleged  in  it.     Matter  of  Clark,  3': 

law   in   this   Stote  [III.],  that  the  appli-  Hun  (N.  Y,)  198. 

cant  for  condemnation,  at  any  time  be-  4.  A  mistake  in  the   construction  of 

fore  payment  of  the   compensation  or  an  ordinance,  which   could   have  been 

the   property   by  taking   and  retaining  remedied  prior  to  the  completion  of  llic 

possession,   may  discontinue  and  aban-  work  done  under  the  ordinance,  should 

don  the  improvement  and  all  the  pro-  be  made  ground  of  objection  before  the 

ceedings  to  carry  it  into  effect."     City  completion,  if  at  all.     It   was   Held  too 

of  Chicago  V.  Shepard,  8  III.  App.  602;  late  to  object  atterwards,  with  the   pur- 

St.  L,  &  S.  E.  R.  1'.  Teters,  6S  111.  144;  pose  of  vacating   the   assessment.     In 

Chicago*.  Barbian.  80  III.  483;  Village  the    Matter   of  Pinckney,  la   Hun  (N. 

of  Hyde  Park  v.  Dunham,  8;  III,  570.  Y.)  474. 

t.  After  proceedings   for  the   impo-  An   assessment   may   be  partly   va- 

sition  of  the  assessment  have  been  va-  cated.  In  Ihe  Matter  of  Trusteesof  the 

cuted.aparty  who  has  paid  mav  recover  Leake  and  Watts  Orphan  Home,9aN. 

back  the  amount.    Jones  v.  tA&yor  etc.  Y.  116. 

of  New  York,  37  Hun  (N.  Y.)  513,  514;  6.  Assessments   for   street   improve- 
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Irregularities  in  proceedings  after  a  board  of  county  drainage 
commissioners  have  acquired  jurisdiction  by  the  filing  of  the 
petition,  were  held  in  Indiana  to  be  insufficient  to  sustain  a  collat- 
eral assailment  of  the  order  directing  the  construction  of  the  im- 
provement.* And  in  Michigan,  that  only  substantial  defects  can 
avail  an  interested  person,  duly  notified,  in  an  attempt  to  set  the 
proceedings  aside,  if  he  has  acquiesced  in  them  by  taking  part  up  to 
the  time  when  the  condemnation  of  land  for  the  purpose  of  the 
improvement  was  being  effected.* 

(2)  Effect  of  Vacaling. — While  it  is  well  settled  that  the  power 
to  levy  assessments  for  improvements  is  derived  wholly  from 
statute,  and  that  not  only  the  power  but  the  mode  of  its  exercise 
is  thus  derived,  the  question  whether  there  has  been  substantial 
compliance  is  for  the  courts.  While  non-compliance  with  essen- 
tial requirement  will  vitiate  an  assessment,  it  has  been  held  that 
an  erroneous  assessment  is  of  such  importance  that  one  who  has 
voluntarily  paid  his  qiwla  cannot  recover  it;  that  the  maxim 
caveat  emptor  is  applicable  to  such  case ;  that  a  purchaser  of  land 
sold  under  such  an  assessment  may  be  met  by  that  maxim,  though 
the  deed  by  the  city  had  averred  that  tlie  land  was  "  legally  liable 
for  such  assessment."' 

The  better  opinion  seems  to  be  that  an  innocent  contributor, 
paying  more  promptly  than  his  fellows,  and  not  intending  a  dona- 
tion but  meaning  to  comply  with  what  he  thinks  a  legal  require- 
ment, ought  to  have  his  own  again  as  a  matter  of  simple  justice, 
when  the  assessment  has  proved  illegal.  In  New  York  it  was 
held,  in  exposition  of  statute,  that  one  from  whom  money  had 
been  wrongfully  extorted  under  color  of  an  assessment  when  the 
city  was   without   jurisdiction   to  impose   it,  could    recover   his 

merits  are  not  taxes  within  the  require-  had  paid  was  permitted  to  plead  again, 
raent  of  the  constitution  of  Texas  that  and  hig  payment  held  to  be  no  estoppel- 
all  taxes  shall  lie  equal  and  uniform.  Petition  of  Mehrbach,  97  N,  Y.  601 
Taylor  Ti.  Bojd,  63  Tex.  533.  {reversing  In  re  Mehrl>ach,33  Hun  (N. 

Such   asscssmentB    cannot  be  levied  Y.)  136). 

underatnereresotutionorthecitycoun-  If  a  payment  has  been   made  on  an 

cil.     Newman  v.  Emporia,  31  Kan. 456.  assessment    subsequently  vacated,  and 

1.  Cauldwell  :'.  Curry,  93  Ind.  363.  succeeded   by  a   second  assesament   at 

I.  Dunning   ;'.  Township  Comm'rs,  less  cost,  it  may  be  recovered  as  to  the 

44  Mich.  518.  excess  paid.     Mayor  etc.  of  Jersey  City 

An   assessed    property   holder    does  n.  Green,  4]  N.  J.   L.  627  (Edwards  i'. 

■  not  forfeit  h!fi  right  of  attacking  an  or-  Jersey   City,    II    Vroom  N.  J.  distin- 

dinance  as  invalid  because  he  has  pre-  guished). 

vioiisly  insisted  upon  the   improvement  If  the  payment  be  under  protest,  that 

being  made  by  the  contractor  in  ac-  is  held  no  ground   to  recover   it  back 

cordance   with   the   contract.     He  was  upon  tendering  evidence  to  prove  that 

not  cc^nizant  of  the  defects  of  the  ordi-  the     assessment    was     partly    invalid. 

nance  when  so  insisting.     Parkinson  v.  Fuller  v.  City  of  Elizai^eth,  43  N.  J.  L. 

McGrath,  9  Mo.  App.  j6.  439. 

One  of  several  petitioners  for  the  va-  S.  Courts  have  sometimes  «o  asebni- 

cation  of  an  assessment  paid   his   quota  lated  improvement  assessment  to  taxa- 

of  the  expense  while  the   petition  was  tion  as  to  hold  that  paynients  made  by 

yet   pending.     The   petitions  were  sev-  those  assessed  cannot  be  recovered  by 

ered    afterwards — each   containing  the  them,  though  the  assessment  prove  to 

same  averments;  and  then  the  one  who  be  invalid,  and  the  pavments  were  made  ' 
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money;  and  that  he  need  not  await  the  vacation  of  the  assess- 
ment before  asserting  his  claim  and  obtaining  judgment.  Or  he 
may  have  relief  granted  him  in  the  same  proceeding  by  which  the 
.  assessment  is  vacated.* 

Any  person  a^rieved  by  an  unauthorized  assessment  may  take 
jneasures  to  vacate  it.* 

It  is  not  proper  to  enter  continuances  nunc  pro  tunc  between 
the  issuing  and  the  quashing  of  a  writ  of  certiorari  in  proceedings 
to  lay  off  a  street.' 

Such  proceedings  may  be  reviewed  on  that  writ,  notwithstand- 
ing the  charter  of  the  city  declaring  that  the  judicial  confirmation 
of  the  assessment  shall  be  res  adjudicata.^ 

%.  Danugea — (i)  Measure  of. — The  measure  of  damage  is  the 
depreciation  of  property,  in  market  value,  by  a  public  improve- 
ment. One  may  have  his  common  law  remedy  for  private  prop- 
erty taken  for  public  use  in  making  improvements,  if  no  other 
remedy  has  been  provided  by  statute.*   Where  there  is  a  statutory- 


there  is  no  statute  authorizing  the  "  ,          .   , 

funding  or  the  money  thus  ill  gotten,  or'Elizsbeth  ii.  Shirley, 35  N.  J.Eq.  515. 

and  that  the  maxim  caveat  emftor   is  See  Kahl  v.  Love.  8  Vroom  Cn.J.)  5. 

applicable.     Churchman  v.  City  of  In-  8.  /■  re  East  Grant  Street  (Pa.),  16 

dianapolis,  110  Ind.  259.  A,  366. 

1.  But  it  was  held  in  New  York  that  «.  Sherwood    v.   Judge    of   District 

an  action  would  lie  to  recover  payments  Court  (Minn.),  41  N.  W.  j^. 

wrongfolly    extorted     from     property  B.  Dunaces — Bpaolal. — A  person  spe- 

'  holders  where  Ihe  cily  had  no  jurisdic-  cially-  damaged   by  the   building  of  a 

tion  to  make  the  assessment;   Chat  re-  viaduct  should  be  compensated  occord- 

covery  may  be  had  before  the   assess-  ingly.     The  measure  is,  the  amount  in 

ment  has  l>ecn  vacated ;   that  the  levy-  which  his  property  has  been  depreciated 

Ing  of  an   assessment  without  the   re-  in  market  value.     Lehigh  Valley  Coal 

-quired  petition  renders  the  proceeding  Co.  v.  Chicago,  26  Fed.  Rep.  415. 

void  so  as  to  allow  recovery  of  forced  For  changing  a  street  grade,  a  city 

payments   thereon.    Jex  v.  Mayor   etc.  was  held  liable  In  damages  and  subject 

of  New  York,  103  N.  Y.  536.    '  loa  common  law  action.     Property  had 

3.  The  right  of  demanding  restitution  been  taken  without  compensation,  and 

of  money  unlawfully  exacted  on  a  void  there  was  no  statutorial  remedy  against 

assessment  is  not  confined  to  the  own-  the  city.    The  constitution  prescribed 

ers  of  the  property  assessed,  but   ex-  that  property  should   not  be  taken  or 

tends  to  all  persons  who  are  "a^rieved  damaged   for  public  use  without  com- 

thereby,"     as    the     statute     provides,  pensalion,  to  he  ascertained  by  a  jurv  of 

Schultzev.  Mayor  etc.  of  N.  Y.,  103  N.  commissioners   in  such  manner  as  tnny 

Y.  J07.  be  prescribed.     The  failure  of  the  legle- 

When  an  assessment  had  been  paid  laturc  to  prescribe  the  manner  was  keld 
on  a  lot  without  the  knowledge  of  its  not  fatal  to  the  injured  party.  House- 
owner,  and  was  subsequently  set  aside,  holder  v.  Kansas.  83  Mo.  488. 
it  was  treated  as  a  collection  from  him  A  city  is  liable  for  "  such  special 
under  legal  process,  since  it  had  been  consequential  damages  as  the  adjoining 
paid  from  his  funds  and  by  order  of  proprietor  receives"  Ijeyond  that 
■court.  He  was  therefore  awarded  resti-  common  to  the  other  abutters  and  tlie 
tution,  though  the  judgment  of  fore-  public,  caused  by  making  improve- 
closure  under  which  the  judicial  order  mcnts.  This  under  the  constitutional 
for  payment  Issued  had  not  been  an-  provision  that  "  private  property  shall 
nulled.  Brehm  v.  Mayor  etc,.  104  N,  not  be  taken,"  etc.  Reardon  ii.San  Fran- 
Y.  186.  Cisco.  66  Cal.  493;  9.  c,  56  Am.  Rep. 

In  New  Jersey,  wlien  a  paving  assess-  109. 
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remedy,  the  wronged  complainant  is  ordinarily  confined  to  that.^ 
Anyone  wronged  may  sue,  whether  he  be  the  leral  owner  of  the 
property  injured,  or  hold  it  by  some  less  right.  Money  extorted 
for  an  improvement  ordered  without  authority  by  a  city  may  be 
recovered.* 

(2)  Remedy. — In  New  York,  statutory  remedies  for  injuries  by 
improvements  are  exclusive.*  Injuries  should  be  considered  in  a 
reasonable  spirit.  It  is  not  every  change  from  the  original  plan, 
nor  every  extension  beyond  the  mere  letter  of  the  authorization 
describing  the  improvement,  that  will  give  rise  to  an  action  in 
damages.* 

1.  B«iiwdr  of  tha  Property  Boldar. —  him  bb  the  owner  of  the  abutting  pron- 

Statutorv    remedy    is     the     only    one  er(y,     Ottendorfer  v.   Agnew,  13  DbIj' 

accorded  a  property  holder,  aggrieved  (N:  Y.)  16. 

by   aMessment    of   damages    resulting  "A  city  may  elevate  the  grade  of  a 

from  a  change  of  grade  In  Minnesota,  street    without  becoming  liable  to  an 

Genois  v.  St.  Paul,  35  Minn.  330.  abutter,  who  is  thus  compelled  to  main- 

I.  Under    a     statute     conferring     a  tain  a  well  and  is  incommoded  in  cib- 

remedy  upon  any  person  a^rieved  by  taining   access  to  his   tot."     [Dissent.] 

local  improvements,  the  petitioner  need  Kehrer  v.  Richmond,  Si  Va.  745. 

not  be  the  legal  owner  of  the  property  For  reasonable  and  ordinarj  changes, 

assessed.      "The    right   of   restitution  presumably  contemplated  in  the  origi- 

extends  to  all  in  whose  behalf  Che  pro-  nal  undertaking,  a  city  is  not  liable  by 

ceedingB  were  Instituted."    N.  Y.  Laws  reason  of  the  constitutional  requirement 

1858,  ch.  338.     Schultze  -o.  New  York,  to   "make  just    compensation   for  the 

103  N.  Y.307.    This  statute  takes  away  property  taken,  injured  or  destroyed  by 

the  remedy  to  vacate  the  assessment  by  the  construction  or  enlai^ement  of  iU 

action;  but  the  provision  to  that  effect  works,    highways    or    Improvements." 

is  held  inapplicable  when  Che  lien,  by  Montgomery    -o.    Townaend,   80    Ala. 

paj-raent    or    other    means,   has    been  480. 

removed.    The  injured   party  still  has  The    owner    of   Improved    property 

his  action  to  recover  money  extorted  beyond  the  city  limits  may  recover  of 

from  him  under  color  of  an  assessment  the  city  for  knocking  down  his  fences, 

where    there    was   no    jurisdiction    to  and   causing    water   to    overflow    and 

impose  it.    Jex  -v.  New  York,  103   N.  injure  his  property,  by  grading  a  street 

Y,  536.  made  necessary  m  extending  the  city 

For  a  coercive  assessment  aderwards  limits.  Gray  x>.  Knoxville,  8j  Tenn.  99. 

vacated,  but  paid  meanwhile  from  the  To   proceed  on  a  different  basts  of 

proceeds    of    a    mortgage    foreclosure  assessment  in  one  district  from  that  in 

under   judicial    order,   the    mortgagor  another,  both  within  the  benefited  ter- 

maj-   recover    from    the    city,    to    the  ritory,  is  reversible  error.      Elwood  f. 

amount  of   the   payment.      Brehm   v.  Rochester,  43  Hun  (N.  Y.)  102. 

New  York,  104  N.Y.  (86,  Market   property   owned   by   a   city 

8.  Samody  tor  Injury. — In  New  York  cannot  be  Improved  at  the  expense  of 
the  method  of  compensation  provided  the  property  of  abutters.  They  may 
by  statute  is  exclusive  of  other  remedies  enjoin  the  city  from  collecting  assess- 
by  persons  injured  by  public  Improve-  ments  on  their  property  for  such  pur- 
ments.  They  have  no  action  at  law  pose.  Fort  Wayne  r.  Shoaff,  106  Ind. 
against    the   citj-    of   New    York    for  66. 

damages    incidentally    occasioned     to  lUmuv"'  Oanaad  by  ImpraTsmanti. — 

land    by    changes  in    a    street    grade.  In  a  suit  against   a   city  for  damages 

lleiserr-.  New  York.  104  N.  Y.  68.  to  private  property  from  street  improve - 

4.  Altantioni  Vithont  Liability. — It  ment,  the  jury  should  weigh  the  bene- 

was  Aetf  that  the  extension  of  the  foot-  tits  conferred   on   the  plaintiff  by   the 

way  of  the   New    York   and   Brooklyn  improvement,    discriminating    between 

bridge,  being  merely  Che  completion  of  the  special  benefit  to  him  and  the  gen- 
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An  abutter  may  recover  damages  for  injury  received  by 
changing  the  grade  of  a  street,  though  the  city  may  have  failed 
to  assess  them  under  the  law.  For  running  a  street  through  his 
lot,  the  owner  has  an  action  on  the  case  in  West  Virginia.'  One 
who  had  paid  his  assessment,  recovered  the  payment  by  suit;  but 
the  court  thought  the  payment  would  have  been  a  bar  to  his 
prior  suit  to  vacate  the  assessment,  had  it  been  pleaded.* 

Damages  for  changing  a  street  grade  ought  to  be  assessed  and 
paid — tendered  at  least — before  the  change  is  made.  Damages 
under  the  drainage  acts  of  New  York  need  not  be  paid  before 
the  assessment  is  levied.  Whoever  is  injured  by  public  improve- 
ments has  the  right  to  claim  reparation  as  a  general  rule.' 

A  mortgagor  may  successfully  sue  a  city,  after  the  vacation  of 
an  assessment,  to  recover  what  he  has  paid  under  it,  when  the 
payment  was  made  in  obedience  to  a  judicial  order  of  fore- 
closure.* 

If  a  house  on  land  needed  forwiden-  ceede  of  a  tbreclOBureuile  under  ftn   in- 

ing   a   street  ia  a   seriouB  obstruction,  valid  asseMment,  it  may  be  recovered 

damages  for  it  must  be  asseased.     If  it  in  an  action  for  "  money  liad  and  re- 

i«  not,  damages  are  conlined  to  the  land  ceJved."  [Dissent.]  Day   v.   New    Loth, 

and   the  city  acquires  a  right  to   that  36  Hun  (N.  Y.)  163. 

only.    St.  Louis  l'.  Ct.  Ins.  Co.,  90  Mo.  8.  When  land  Is  taken  for  street  ei- 

13s.  tension,  its  value  may  be  estimated  with 

Evidence  of  the  prices  at  which  due  allowance  for  the  effect  of  building 
neighboring  lands  were  sold  was  Ac/(f  in-  restrictions  in  a  deed.  Allen  -o.  Bos- 
admissible  when  the  question  was  upon  ton,  137  Mass.  319. 

the  value  of  land  taken  for  a  public  The  damages  to  land,  under  the  gen- 
park.  Kerr  II.  South  Park  Comm'rs,  crat  drainage  acts  of  New  York,  need 
117  U.  S.  379.  not    be    paid   before  the    levy    of  the 

A      reversioner,      suing    a    city   for  assessment.     Re    Swan,  35    Hun    (N. 

damages  for  taking  land,  must  aver  and  Y.)  611;. 

prove       injury      permanent — such      as  Cities,  either    under  special    charters 

would  affect  the  reversion.      Ifthecvi-  or  general  law,  must  assess  damagee  to 

dence  offered  is  so  broad  as   to  include  abutting  lot  owners,  and  pay  or  tender 

injury   to   the  estate   in   possession,   H  them,  tefore  changing  a  street  grade. 

may  be  objected  to  epecilically,  not  gen-  Phillips  v.  Council  Bluffs.  63  Iowa  576. 

erally.     Chicago   v.   McDonough,   112  One  buying  land  abutting  on  a  street 

III.  S5.  where  the  natural  grade   is  undergoing 

1.  DunagBl  Agllnrt  Oltr. — A    plain-  alteration,    though    no    speciGc    grade 

tiff  had  built  a  dwelling  on  a  turnpike  has    been    adopted    by    the  town,   may 

beyond  city  limits.     It  was   afterwards  recover  for  any  further  changes  to  hiv 

permanently  injured  by   the  extension  injury.     New  Brighton   v.  Pler«o1,    107 

of  the  city  bounds  so  as  to  Include  his  Pa.  St.  280. 

hullding  lot,  and  the  running  of  a  street  AiMaimeiiU  —  Action  — Damatai. — 

throu^   it.     It   was  decided    that     he  Assessment  of  betterments,  under  the 

could  recover   compensatorv   damages  charter  of  Kansas  City  (art.  7,  ^  3)  i-^ 

by  an  action  on  the  case.      llutchinson  a  "single  proceeding."     On  a  new  trial 

I'.  Parkersburg,  25  W.  \'a.  2i6.  granted   on   motion   of  one  party,  the 

S.  An  owner  paid  his  assessment  and  whole  assessment   must   be  "gone   into 

then  sued  to  vacate   it,  and    succeeded;  de  novo."     [Dissent.]    State  i>.  Gill,  84 

and  it  was  keld,  in  a  subsequent  suit  for  Mo.  24S. 

the  money,  that   he  could  recover   the  4.  "Where  a  judgment  foreclosing  ii 

sum  paid,  though  the   fact  of  payment  mortgage  directs  payment  oTa  tnunici- 

woul^  have  afforded  ground  for  refus-  pal  assessment  from  the  proceeds  of  a 

Ing  to  vacate  the  assessment,  [Dissent.]  referee's  sale,  and  payment  is  made  ac- 

Jones  T.  New  York,   37   Hun    (N,  Y.)  cordingly,  the  payment  is  made  uftder 

513.     If  a  town  receives  part  of  thepro-  coercion   in   the   sense   that  the  mort- 
314 
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The  onus  is  on  an  opponent  of  an  assessment  who  appeals  from 
it  on  the  ground  that  he  is  too  highly  chained,  or  that  the  levy  is 
arbitrary.*  The  burden  of  proof  is  on  the  plaintiff  when  the  de- 
fendant denies  ownership  of  the  property  assessed  to  him  in  a 
personal  suit  to  recover  the  assessment  * 

Statutory  forms  of  suits  should  be  observed,  A  suit  should 
not  be  in  the  name  of  a  city  when  the  prescribed  form  requires 
that  the  people  must  be  the  plaintiff  in  a  suit  to  foreclose  a  street 
assessment.* 

In  the  tax  bill,  incidentals  may  be  included,  such  as  the  charge 
for  curbing,  crosswalks,  bridges,  etc.,  not  mentioned  specially  in 
the  ordinance  for  the  improvement.* 

Assessment  for  land  not  sub-divided  into  lots,  which  is  city 
property  and  fronting  on  a  street,  may  be  recovered  at  the  same 
rate  at  which  city  lots  are  assessed.^  The  mere  appraisal  of  prop- 
erty to  be  taken  for  public  use  gives  no  cause  of  action  for  its 
value  as  appraised.' 


gagor  majr  maintain  an  action  against 
the  city  for  the  recovery  of  the  amount, 
•flcr  the  assessment  is  vacated." 
Brehm  v.  N.  Y,  39   Hun  (N.  Y.)  533. 

1.  An  asseKament  conclusive  on  the 
city,  but  not  on  the  lot  owner,  msv  lie 
proved,  on  appeal,  to  be  beyond  his 
proportion.  The  burden  of  proof  is  on 
him.  Dickson  v.  Racine,  65  Wis.  306. 
^o,  the  burden  of  proving  an  assess- 
ment to  be  arbitrary  Is  on  the  party 
complaining.  Wright  t.  Forrestnl.  6^ 
Wis.34«- 

t.  In  a  suit  to  recover  a  street  assess- 
ment, if  the  defendant  denies  ownership 
of  the  property  assessed,  the  plaintiiT 
must  prove  his  ownership  or  be  non- 
suited. Harney  v.  Mclleran,  66  Cal. 
34- 


a  "repavement"  within  die  n 
the  tenn  as  used  in  the  laws  relating  ti 
sidewalks  in  New  York  cit^.  /?e  Smith. 
99  N'-  V-  4H- 

4,  CroMwalk— BrUga.— Tlie  cost  of 
crosswalks,  curbing,  etc.,  were  charged 
in  a  tai  bill  for  street  reconstruction. 
though  the  ordinance  made  no  provi- 
sion lor  them;  and  this  was  Held  allow- 
able.    Gibson   V.  Kayser,  t6  Mo.  App. 

The  cost  of  a  bridge,  consequettt 
upon  the  opening  of  a  new  street,  may 
be  assessed  on  the  land.  Dickson  i: 
Racine,  65  Wis.  306. 

e.  Land  Not  In  Lot*.— It  is  ieU  fair 
to  assess  land  which  is  benefited  by  a 
street  in  front  of  it,  at  the  rate  and 
depth  of  contiguous  lots,  though  the 
land  has  never  been  divided  into  lots. 
Parmelee  v.  Youngstown,  43  Ohio  St. 


S.  ApprAiikl. — A  borough  possessing 
the  power  of  condemning  property  for 
waterworks,  appraised  it  ior  the  pur- 
pose, but  afterwards  abandoned  the  de- 
sign.    The    owner    could    not    recover 

e  appraised   value 


it  for  foreclosing  a  street  as- 
nt,  brought  in  the  name  of  a  city 
when  the  statute  requires  that  it  should 
be  in  that  of  the  people  of  the  State, 
cannot  result  in  a  valid  judgment  for 
the  plaintiff,  thauijh  it  be  rendered  in 
favor  of  the  people  of  the  Slate  as  well 
as  of  the  city.  Sullivan  v.  Meir,  67 
Cal.  164. 

— jj.  ^  city  charter  author-    curred   by   the   appraisal,     atevens   v, 

ompulsion    of   abutters    to     Danbury,  53  Ct.  9. 

■  land  and  construct  aide-  Where,  under  a  statute,  expenditures 
walks  as  the  council  may  require,  when  beyond  five  hundred  dollars  require  a 
land  Is  taken  for  a  street  and  the  vote  of  the  t.ixable  inhabitants,  it  was 
damages  are  assessed,  the  expense  of  held  that  damages  awarded  for  taking 
grading  for  the  sidewalk  and  making  land  for  s  highway  do  not  require  such 
the  sidewalk  cannot  be  included  in  the  vote.  N.  Y.  Lawn  1870,  ch.  2(ji.  tit. 
damages.  Lewis  v.  New  Britain,  t,i  4;  1384,  ch.  34.  Exception  under  til. 
Ct.  sS.  7.     Allen   i'.   Northville,   39   Hun  (N. 

An  additional  width  to  a  sidewalk  is     Y.)  140. 

8ia 
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Removal  of  Earth,  etc. — ^While  a  city  may  take  dirt  from  one  of 
its  streets  to  fill  or  repair  another,  it  cannot  do  so  to  the  injury  of 
private  property  fronting  the  street  from  which  the  earth  is  taken, 
and  then  tax  that  property  for  consequential  expenses.* 

It  has  no  right  to  gather  dirt,  stones,  gravel  or  anything  from 
-a  private  lot  and  carry  it  away  as  material  for  the  construction  of 
an  improvement.  This  would  be  a  wrong  done  to  the  proprietor 
for  reparation  of  which  he  could  resort  to  his  legal  remedy  against 
the  city.* 

{3)  Proceedings  in  Rem. — The  action  to  condemn  property  of 
non-residents  to  pay  assessments  for  drainage  is  in  rem  under  the 
Indiana  statute  of  March  13,  1879,  so  that  publication  notice  is 
sufficient.'     So,  also,  under  the  Pennsylvania  act  of  1871.* 

The  report  and  assessment  of  benefits  made  by  the  commission- 
ers of  drainage  and  the  entry  made  by  the  plaintiff  as  drain^e 
commissioner  were  held  admissible  to  prove  the  amount  due.* 

{4)  Liability  for  Changing  Street  Grades. — In  the  absence  of 
statutory  provision,  it  seems  that  a  city  is  not  liable  for  damages 
for  changing  the  grade  of  streets.  Such  liability  may  be  created 
by  statute.*  The  confirmation  by  a  city  council  of  a  report 
awarding  damages  gives  the  party  aggrieved  a  personal  claim.' 

Change  of  grade  mav  render  the  city  But  a  cjtj  rnay  take  dlrl,  stones,  etc., 

'liable  In  damages  to  th'e  party  injured,  from  one  street  to  fill  or  repair  another, 

if  recognized  by  the  city   omcerB  and  Huston   v.   City  of  Port  Atkioaon,  56 

the   public,  though   not  authorized  or  Wis,  150. 

Hanctioned  by  an   ordinance,     Chatta-  S.  Otis  v.   De  Boer  (Ind.),  19  N.  E. 

noc^a  w.  Geiler,  13  Lea  (Tenn.)  611.  317. 

An  action  will   lie   against  a  city  for  4,  Wolf  v.  Philadelphia,  105  Pa.  St. 

„; .J  I i„f — ?„„  .i.„  — _„i —  2-.    White    11.   Ballantine,   96   Pa.  St. 

.    .     ,                     ,  B,  McKinney   v.   State  (Ind.),  19  N. 

work.      And   if   the   property   holders  E.  613. 

have   remonstrated   against   the  delay,  fl.  Damasai  Ibr  Qradiag  StnMa^ — The 

there  can  be  no  presumption  that  they  general  rule  is  that  public  corporattona 

have  consented   to   it.     Mayor  etc.  of  cannot  be  sued  for  raising  or  grading 

Baltimore  v.  Black,  ^f\  Md.  J33.  streets,  but  under  a  statute  of  New  Jer- 

1.  Armstrong  v.  dity  of  St.  Paul,  30  sey  an  action  will  lie  when  there  Sk  no 

Minn.  3()g.  charter  provision  for  assessing  damages 

S.  QraTel,  etc.,  Taken   fltr   Btreeta. —  caused  by  it.     Vorrath  t.  Mayor  etc.  of 

A   city,  or   city   contractor,  In   making  Hobolien  (N.  J.),  8  A.  iiq. 

street  improvements,  cannot  take  earth.  The    general    rule :    [freeholders    of 

;p-avel,  stones,  etc.,  from  land  belonging  Sussex   v.   Strader,   i8   N.  J.   L.   108; 

to  others,  and  would  be  liable  to  an  ac-  Pr.iy   v.  Jersey  Citv,  33   N.J.  L.  394; 

tion  for  so  doing  in  New  York,  Robert  Town  of  Union  v.  burkes,  38  N.  J.  L. 

■(•.  Sadler  (N.Y.).  10  S.  £.4:8.  21;  Manin  Safe  Co.  i..  Ward.  46N.  r 

On  this  subject:  Iliggins  r.  Reynolds,     L.  19;  Condictt  r  ' "'■       '  »■  ^ 


ifeCo.  V.  Ward.  46  N.J. 
tt  V.  Jersey  City,  46  N.  J. 
1'.  Dusenberry,  415N.  J. 
!■.  Paterson,  47  N.  J.  L. 
A,   490,     See   Reock   r. 


31N.Y.156;  Niagara  Falls  Sub.  Bridge  L,  1571  Little 

Co,  V.  Bachman,  4  Lane.  (N,  Y.)  423;  1^,636;  Wild  t 

Fisher    v.  City  of   Rochester,  6  Lans.  foC);    s,   c,    1    a 

(N.  Y.)  325;   Williams   v.  Kennev,  14  Mayor  etc,  of  Newark,  33  N.  J.  L.  119; 

Barb.  {N.  Y.)  631 ;  Dennlston  v.  Clark,  Town  of  Lambertville  v.  Clevinger,  30 

115  Mass,  316;  City  of  New  Haven  l'.  N.J.  L,  53.     Damages    not    sustained 

Sargent,   38  Ct.   50;  Bissell  -a.  Collins,  till   the   street  is  opened.     Borough  of 

28  Mich.  377;  Jacltson  v.  Hathaway,  15  Eaaton  r,  Rinek  (Pa,),  9  A.  63. 

Johns.  (N.  Y.)  <m;  Pumpelly  f.  Green  T.  When   the  commissioners'  report 

Bay  Co.,  13  Wail,  (U.  S.)  i8i.  awarding  damages  to  a  property  holder, 
.316 
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The  injury  done  to  a  property  owner  by  reason  of  a  street  im- 
provement (like  that  done  him  by  taking  his  land  (or  street  pur- 
poses) must  be  assessed  according  to  the  loss  sustained  by  him  at 
the  time  it  occurred.*  The  action  for  such  damages  lies  at  law.* 
They  need  not  be  paid  till  the  sum  due  the  city  on  assessment  of 
benefits  has  been  collected,  if  they  arise  under  the  drainage  acts 
of  New  York.*  Whether  damage  caused  by  street  grading  is  due 
before  the  work  has  been  done,  is  subject  to  different  rules  in 
different  States.* 

caused  bv  the  grading  of  a  street,  has  filling  give  rise  to  damages,  not  when 

been  conDimed  by  the  city  council,  the  the  work  is  ordered   but  when  It  has 

owner's  claim  is  complete  and  personal,  been    done,   in    Wisconsin  under    the- 

Conklin   v.   City  of  Keokuk,  73  Iowa  charter  of  Milwaukee.     Tyson  v.  Mil- 

343;  8.  c,  35  N.  W.  444;   Hempstead  v.  waukee,    50     Wis.    78;    Goodrich     v. 

City  of  Des  Moines,  63  Iowa  36,  dis-  Milwaukee,  J4  Wis.  439.     See  Churcli 

linguisked.  v.  Milwaukee,  31   Wis.  jci;  Stowell   v. 

1.  "  While  the  petitioner  was  entitled  Milwaukee,  31  Wib.  523. 
to    '  all    the    damages    done    to '  him,         It  was  ield  that  in  an  action  lo  enjoini 

'whether  by  taking  his  property  or  in-  a  tax  collector  from  collecting  assess- 

juring  It  in  any  manner  '  (a  street  hav-  ments  for  a  city  improvement,  the  city 

ing  been    laid    out   over   hia  premisce),  was    not   a    necessary    party,    since    its 

yet  the  value  of  the  land  taken  and  the  charier   shielded   it   from   liability   for 

damages  to  the  remaining  estate  were  damages.      Cohn   v.   Parcels,   73   Cal. 

to  be  assessed  according  to  the  injury  367;  s.  c.,  14  P.  16.     Camfarf  Gilmore 

done  at  the  time  of  the  taking."     Cush-  v.  Yoi,  10  Kan.  509. 
ing  V.   Boston,  144  Mass.  317;  s.  c,  11         A  property  bolder  cannot  oppose  the 

N.  E.  93;  Parks    v.    Boston,   i^   Pick,  confirmationof  an  assessment  for  street 

(Mass.)   198;  Dickenson  v.  Fltchburg,  improvement   on  the  ground   that  the 

13    Gray   (Mass.)    546 ;    Fairbanks    v.  village  did  not  own  the  soil  that  was  to 

Fitchburg,  no  Mass.  224.  be  graded  and  paved.     Holmes  w.  Vil- 

Remedy    far    damages    in    grading:  lage  of  Hyde  Park,  121  III.  laS. 
Sullivan  V.  City  of  Fall  River  (Mass.),         A   town   bought   land   for  sewerage 

IJ  N.  E.  553.  purposes,  and  its  dtle  was  held  to  lie  in 

S.  If  a  town  changes  the  street  grade  fee  simple,  not  a  mere  " 

without    assessment    of    damages    to  v.  OToole,  144  Mae 

adjoining  property,  action  at  law  lies  E.  851. 
against  it  to  recover  the  damages,     la.         Land  was   taken   to  widen   a  street. 

Code,  4  469-     Noyes  v.  Mason  City,  53  The  benefit  may  be  set  off  against   the 

la.  418.  damages.    The  fact  that  lands   on   the 

B.  Damages  due  to  property  holders  other  side  of  the   street   were   equally 

need  not  be  paid  prior  to  the  collection  Ijenefited,  yet  not  taken,  does  not  pre- 

of  the  assessment  for  benefits  in  order  to  vent  the  complainant's  benefit  from  be- 

render    drainage    improvements    valid  ing  special.     Abbott  v.   Cottage   City, 

under  the   New    York   drainage   acta.  143  Maes.  521;  f.  c,  10  N.  E.  325. 
Matterof  Swan,3C  Hun  (N.  Y.)  62J.  One  cannot   complain   that   the   de- 

Where    one    claims    share     In    the  scriptlon  of  bis  lot  to  l>e  assessed  did 

benefit  wholly  claimed  to  another,  he  notcoverthe  wholeof  it.  lU.Cent.R.Co. 

may  file  his  claim  with  the  department  v.  City  of  Decatur  (111.),  18  N.  E.  315. 
Qrnnance,etc.,of  the  city  of  New  York,        Intarert. — Interest  on   a  reduced  as- 

and  bemade  aparty  defendant.      Barnes  sessment  can  be  charged  only  from  the 

V.   Mayor,  27   Hun   (N.  Y.)  241.      See  dale  of  the  order  directing  the  reduc- 

De   Peyster  u.  Mall,  27   Hun   (N.  Y.)  tion.     "It  would  seem  to  be  only  equit- 

439-  able  to  charge  interest  from  the  time 

\,  Damages  for  change  of  an  estab-  when  the  assessment  shall  be  definitely 

lished  street  grade  should  be  awarded  ascertained  in  its  amount.     This,  as  a 

before    the    change,    as    required    by  general  rule,  was  considered  to  be  a  fair 

statute.     City  of  Lafayette  I'.  Wortman,  and  proper  eiposition  of  the  law  in  the 

107  Ind.  404.  case   of  The   People   v.    New  York,  5 

Change    of    grade    by   cutting    and  Cow.  {N.  Y.)  331,  334-"    In  the  Matter 
.tl7 
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IMPROVEMENTS. 

That  an  ordinance  was  not  passed  by  the  required  two-thirds 
vote  of  the  city  council  was  held  one  good  ground  of  action 
(among  others)  against  the  city  for  damages  in  grading,' 

(5)  Estimation  of  Damages. — When  land  is  to  be  condemned 
for  street  extension  or  opening,  it  is  usual  to  submit  the  matter 
to  a  jury  to  estimate  the  damages.  Disinterested  persons  should 
be  chosen  exclusively  and  they  are  subject  to  the  right  of  chal- 
lenge. The  qualifications  of  the  jurors,  their  powers  and  the  man- 
ner of  selecting  them  are  prescribed  by  statute.  Whether  any 
property  is  to  be  condemned  for  the  purpose;  that  is,  whether 
the  opening  or  widening  of  the  street  is  necessary  or  desirable  as 
a  public  convenience,  is  the  first  question  for  the  jury  to  settle. 
The  condemnation  proceedings  should  be  preceded  by  notice  and 
followed  by  the  right  of  appeal.' 

Even  after  an  appeal  and  a  verdict  on  it,  a  city  may  abandon 
the  enterprise  of  opening  and  widening  a  street,  pay  the  costs  in- 
curred and  restore  the  land  taken  to  the  owners,  under  statutory 
authorization.' 

of  Miller,  14  Hun  (N.  Y.)  637;  In  the  proper  legislative  action,  ano  not  simp- 
Matter  of  St.  Joseph's  Aa/lum,  69  N.  iy  by  improvements  of  the  street.  Kejt- 
Y.  353,  357.  pie  V.  Keokuk,  61  Iowa  6y. 

An   assessment  will  be  set  aside  in  1.  Trustees  of  P.  E,  Church  v.  Citv 

New  York  because  excessive  interest  \%  of  Anamosa  (Iowa),  41  N.  W.  313, 

included,   however   small   the  amount.  For  rulings  as  to  damages  caused  b^' 

Matter  of  Willis,  30  Hun  (N.  Y,)  13.  grading  streets,    and    constnictton    of 

Held,  that  one  Is  not  "entitled  to  a  various  statutes  and  ordinances  on  this 

reduction  of  interest  in  excess  of  the  in-  subject,  see  Moore  v.  Albanv,  98  N.  Y. 

terest  due  upon  thesum,  by  the  amount  306;  Heiser    r.    Mayor    etc.    of  New 

of  which  hie  assessment  had   been   re-  York,  104,  N.Y.  68;  Petition  of  Crwger, 

duced,"     Mayeri..  Mayoretc.of  N,  Y.,  84  N.  Y.  619;   Hatch   r.  New  York,  82 

28  Hun  (N.  Y.)  587.  N.    Y.   436;  Healey  v.   City   of   New 

Under  the  constitution   and  laws  of  Haven,  47   Ct.  305;  Anness  u.  Cllj  of 

Pennsylvania,   n   property  owner,    in-  Providence,  13    R.    I,    17;  Aurora    f. 

jured  by  the  change  of  grade  of  ft  street  Fox,  78    Ind.    1;  City    of  Wabash    r. 

from    the  natural  grade,  may   recover  A I  her,  88  Ind.  42S;  Brighton  w.  iHer- 

damage    fmm  the  borough.      He  may  son,    107    Pa.    St.    2S0;     Borough    of 

recover  with  the  same  effect   as  though  Brighton      v.      United      Presbyterian 

the  change  had  t>een  made  from  a  grade  Church,  g6  Pa.  St.  331;  City  of'^PhHa- 

previous^  established   by  the  author!-  delpHa    v.    Wright,   100   Pa.   St  135; 

(i«s.     The  borough  of  Norristown  was  Harmon   t^.   City   of  Omaha,  17  Neb. 

Acid  within  this  rule,  though  not  direct-  548;  s.  c,  52  Am.  Rep.  420;  Phillips  i-. 

ly  invested  with  the  right  to  take  pri-  Council  Bluffs,  63   Iowa  576;  Kelly  f. 

vateproperty  for  public  use.    Hendricks  Mayor  etc.   of  Baltimore,  65   Md.  171; 

Appeal,  103  Pa.  St.  358  Kehrer  t.  Richmond  City,  81   Va.  745; 

A  street  grade  having  been  perma-  City  Council  of  Montgomery  i>.  Town- 
nently  filed,  but  not  recorded  (the  law  send,  80  Ala.  489;  French  v.  City  of 
requiring  it  to  be},  it  was  hrld  that  an  Milwaukee,  49  Wis.  584;  Sttckford  f. 
abutting  landowner  could  not  maintain  St.  Louis,  75  Mo.  309;  Methodist 
an  action  for  damages,  nor  enjoin  for  Church  v.  City  of  Wyandotte,  31  Kan. 
changing.  Moore  i'.  Atlantic.  70  Ga.  721;  Hutchinson  tr.  City  of  Parkers- 
fin,  burg,   25   W.    Va.   216;  Henderson*  t. 

Under  Iowa  Code,   section  4110.  pro-  City   of  Minneapolis,   32    Minn.    319; 

viding  for  a  recover^'  of  damages  upon  City  of  Denver  v.  Vernia,  8  Colo.  399. 

the  aflering  of  the  'established'  grade  of  3.  Kundinger  v.  City  of  Sagini 

a  street  by  a  city.  It  was  held  that  thi  "'  " 
i.-slnbllshment  must  be  by  ordinance  o 
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iM^IapormnU.  IMPROVEMENTS.  Dwwg.^ 

When  the  right  of  appeal  within  a  given  time  is  not  asserted, 
errors  by  the  jury,  such  as  a  failure  to  apportion  the  damages  in 
the  proper  and  legal  way,  may  be  considered  as  waived.  Rightly, 
such  dainties  should  be  apportioned  between  property  holders 
of  different  classes,  such  as  owners,  lessees  and  mortgagees  in 
possession,  that  each  may  take  his  certificate  for  the  sum  due 
him.' 

(6)  Suits  by  Owners. — That  less  than  the  statutory  majority 
:<Lgncd  a  petition  may  be  made  ground  for  ejecting  a  purchaser 
who  bought  at  an  assessment  foreclosure.  The  fact  that  the 
county  court  had  acted  upon  the  petition  and  ordered  the  im- 
provement was  disregarded.* 

What  a  city  may  have  saved  from  the  expense  of  an  improve- 
ment as  estimated,  imposed  and  collected,  may  be  recovered  by 
a  payer  in  proportion  to  the  payment  made  by  him,*  And  for 
altering  grades,  and  for  so  constructing  public  works  as  to  render 
them  deleterious,  a  city  is  liable  to  any  one  injured.*  Not  how- 
ever for  consequential  injury  caused  by  lawfully  changing  a 
grade,  it  has  been  held  in  Minnesota.'* 

1.  RenU  V.  City  of  Detroit,  48  Mich.  ).  Action*    ti;  (hniBrg— AHaumuiti. 

544.  When    a    petition    of   a    majority    of 

t9Stlt%. — Author[;^a[iontoopen  streets  owners  of  front  lots  Is  required  in  order 
is  yalld  in  a  city  charter,  although  it  to  make  an  Improvement,  under  statute, 
nutrict  jurors  to  persons  dihinterested  it  is  keld  that  an  owner  whose  land  Ik 
in  thcopenine.  Interested  jurors  could  sold  for  failure  to  pay  his  aRsessment, 
be  challenged  for  cause.  A  provision  bringing  an  action  of  ejectment  to  re- 
authorizing the  jury  to  condemn  the  gain  the  property,  may  show  that  the 
ttndt  of  different  persons  was  keld  petition  was  not  signed  by  the  required 
allocable.  But  the  charter  was  con-  majority,  notwithstanding  the  order  of 
dcmned  as  "  fatally  defective"  for  lack  the  county  court  for  the  improvement, 
of  the  requirement  of  the  personal  based  on  the  petition.  Zeigler  v.  Hop- 
service  of  notice  upon  resident  owners,  kins,  117  U.  S.  6S3. 
ICuodlnger  v.  Saginaw,  59  Mich,  355.  3.  A  street  having  t>een   opened    at 

AntM  Avur<L — Where  the  highway  the  expense  of  the  city  and  of  the  bene- 

department  has  widened  a  street,  paved  filed    property   owners,   and    the    city 

it  and  torn   down   the   improvements,  having  succeeded   in   reducing   the  cx- 

"the  damages  should  npt  be  referred  to  penses  of  the  improvement,  an  owner 

another  jury"  incapable  of  determining  could  maintain  a  suit  in  equity  to  have 

the  Ibnner  condition  and  value  of  the  the  benefit  of  his  proportion  of  the  f^ 

premises  eradicated  by  viewing  them  in  )>enses    saved    by    tile     city's     action, 

their       altered       state.          Rf     M.irkcl  Mayer  v.  New  York,  loi  N.  Y.  284. 

Street,  11  Phila.  (Pa.)  409.  *.  An  injured  lot  owner  was  keld  en - 

Costs  do  not  follow  a  verdict  in  favor  titled  to  damages  for  the  altering  of  an 

of  a  land  owner  for  damages,  from  the  established  grade,   when  a  bridge  was 

thanging  of  tiie  gradi'  of  a  highway,  constructed  twenty  feet  above  It  which 

assessed  by  a  jury  under  Mass.  St.  1S73,  closed  the  street  to  travel  except  across 

ch.   j6i.      Giftbrd    :'.    Dartmouth,   119  the  bridge,  though  the  street  itself  had 

Mass.  131;.  been    previously   open    lo    travel   in  a 

CoiKf  i  OUcrrtion.— A  street  will  not  width    of  thirtv-six   feet.      Wilkin    v. 

bt  widened  at   the   instance  of  a  few  St.  Paul,  33  Minn.  181, 

petidoners,  under  an  order  of  the  court  S.  OonwqnastUl    DanufM. — No   ac' 

if  quarter  sessions,  when.  In  the  jud^-  don  lies  against  a  city  for  consequen- 

inent  of  the  court,  the  improvement  is  tlal   injury  to   property   adjacent   to  a 

not  dnnanded   by  the  public   interest,  street  caused   by  a   lawful    change  of 

Rt  Chestnut   Street,    11     Phila.   (Pa.)  grade.     Though  the  property  had  been 

4ti.  improved  with  reference  to  the  existing 
:ilfl 
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Owners  of  land  assessed  for  improvements,  who  have  neglected 
the  opportunity  of  doing  the  proposed  work  themselves,  cannot 
complain  that  contractors  are  behind  time  in  finishing  it,* 

Prior  to  payment,  the  person  erroneously  assessed  has  hi.« 
remedy.  He  may  enjoin  the  collection,  on  proper  allegation?:. 
Whether  the  vote  was  properly  taken  on  the  passage  of  the 
ordinance  ordering  the  assessment,  whether  the  description  of  the 
contemplated  improvement  was  erroneous,  or  the  estimate  of 
the  cost,  are  questions  that  may  not  be  entertained  on  the  trial 
of  the  injunction,  but  such  vital  ones  as  involve  the  authority  of 
the  city  to  lay  the  tax  or  assessment  go  to  the  heart  of  the  issue.' 

When  an  injured  party  has  the  right  to  this  or  other  legal 
remedy,  and  exercises  it  in  time,  he  is  awarded  the  further  right 
of  appeal  when  he  deems  himself  aggrieved  by  the  judgment,  if 
the  amount  involved,  etc.,  bring  him  within  the  rule  of  appeals  in 
general.* 

(7)  Recovery  of  Payments  in  Error. — It  was  denied  that  a 
litigant,  who  had  payed  an  assessment  for  a  betterment  two  years 
before,  could  recover  the  sum  thus  paid  on  discovering  and  plead- 
ing that  the  ordinance  ordering  the  work  had  not  been  submitted 
to  the  mayor  for  his  approval  so  far  as  the  record  of  the  laying 
out  of  the  street  or  roadway  disclosed.* 

The  onus  is  on  the  party  who  assails  an  assessment  as  arbitrary 
and  disproportionate  to  benefits,"  And,  in  the  absence  of  allega- 
tions to  that  effect,  he  cannot  have  an  assessment  set  aside  as 
void  on  the  ground  that  it  is  disproportionate  or  that  the  city 
assessors  did  not  expressly  claim  that  it  was  proportionate  to  the 
benefits,  in  their  report,® 

A  contractor  seeking  to  enforce  an  assessment  upon  a  town  Jot 
by  suit  against  its  owner,  should  allege  the  extent  and  cost  of  the 
improvement.  Attached  exhibits  will  not  eke  out  the  complaint 
if  it  is  deficient  on  demurrer.'  He  should  plead  the  contract 
under  which  he  did  the  work  and  set  it  forth  if  it  is  in  writing.* 

I^rade,  and  though  the  change  cul 

Access  to  the  property  from  the  si 

no  consequential   damages  can  be  re-  Before  enjoining  a  betteiment  asseBs- 

covered,    under   the    atmve    rule;  and  ment  for  want  of  notice,  the  abutting 

there  is  nothing  in  the  charter  of  Min-  owner  who  has  not  objected  to  the  im- 

neapolis  to  change  the  rule.     Hender-  provement  while  it  was  in  pn^ress  must 

son  V.  Minneapolis,  32  Minn,  319,  pay    for   the   benefit  he   has  received. 

1.  If  the   law  makeR   it   the   duty  of  Barker  v.  Omaha,  16  Neb.  269. 

abutting  lot  owners  to  improve  a  street  I.  Batfe  v.  Lammers,  109  Ind.  347. 

when  ordered  to  do  so  by  the  city,  and  S.  County  Commissioners  of  Hamp- 

authoriies  the  city  to  contract  for  the  shire,  Petitioners,  143  Mass.  434. 

work  when  such  order  is  not  obeyed,  4.  Taber  v.  City  of  New  Bedford,  135 

and  such  order  is  issued,  and,  on  non-  Mass.  162. 

compliance,  the  work  is  done  on  con-  B.  Wright  v.  Forrestal,  65  Wis.  341; 

tract,    the     abutters      cannot     defend  Dickson  v.  Racine,  6;  Wis.  306. 

against  an  action  to  collect  the  cost  of  6.  Re  Roberts,  81  N.  Y.  6a. 

the  work  of  them,  on  the  plea  that  Che  T.  Mendenhall   -u.   Clugtsh,    84   Ind. 

contractor  failed  to  finish  the  worli  on  94. 

contract  time,   unless   they  show  that  B,  Budd  v.  Kraue,  79  Ind.  137. 
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IMPROVIDENCE.  iwutte. 

Such  statutory  requirements  as  form  the  basis  of  jurisdiction, 
such  as  notice  for  a  designated  time,  must  be  alleged  to  have 
been  observed  in  a  suit  to  recover  an  assessment  for  draining 
swamp  land  in  CaUfomia.* 

A  summary  proceeding  for  the  collection  of  assessments  cannot 
be  sustained  where  all  the  statutory  requirements  are  not  strictly 
observed;  and  all  the  particulars  of  an  ordinance  passed  pursuant 
to  such  statute  must  be  followed,* 

The  voluntary  payment  of  an  assessment,  by  which  is  meant  a 
payment  without  duress  of  person  or  distraint  of  goods,  was  held 
in  New  York  to  be  not  recoverable."  As  such  assessments  are 
exactions  and  the  payments  forced  contributions  rather  than  do- 
nations, and  are  thus  nominally  distinguished  from  taxes,  it  seems 
unjust  to  deny  a  citizen  the  right  to  take  back  what  he  paid  under 
a  mistaken  sense  of  duty. 

Acquiescence  in  an  assessment  is  waiver  of  notice,* 

DCFBOVISENCE. — Want  of  care  or  foresight  ;n  the  manage- 
ment of  property.* 

1.  People  I'.  Hagg!n,  57  Cal.  579.  AntlLorlttM  for  Improvenii'nto. — An- 
S.  State  u.  Taylor,  59  Md.  33S.  eell  &  Durfee  on  H  ighwa ys,  znd  ed.  i 
Overcharging  an  assessment  is  fatal  Cooley  on  Taxation,  ind  ed,;  Ewell  on 
to  an  action  to  enforce  the  asEeEBment  Fixtures;  Taylor's  Landlord  and  Ten- 
lien,  when  pleaded  in  defense  to  the  ac-  ant,  7th  ed.;  Wood's  Landlord  and 
lion,  though  no  appeal  to  the  super-  Tenant;  Washburn's  Real  Property, 
visors   had    been    made.     Donnelly  v.  4th  ed. 

Howard, 6oCst.  291.     Merely  technical  5.  In  an  act  providing  that  letten  of 
pleae   in   defense   will   not  avail  at^er  administration  shall  not  be  granted  to, 
neglect  to   appeal   to  the  supervisors,  inter  alios,  anyone  who  shall  be  ad- 
Dyer  V.  Parrotl.  60  Cal.  ^51.  judged  incompetent  by  the  surrogate  to- 
».  Phelps  V.  City  of  New  York  (N.  execute   the    duties    of  such  tr^ist    by 
Y.},  19  N.  B.  408.  reason     of    improvidence,    this    word 
«.  State  V.   District  Court   (Minn.),  means  "that  want  of  care  or  foresight 
41  N.  W.  135,  in  the  management  of  property  which 
If  an  oxsewmeat\%  fri ma  facie  legal,  would  be  likely  to  render  the  estate  and 
though    really    otherwise  in   some  re-  etTecIa  of  the  intestate  unsafe  and  liable 
specls,  one   who   has   paid    his    quota  to  be  lost  or  diminished  in  valueby  im- 
without  knowledge   of   the    defects  Is  providence,     in     case     administration 
entitled  to  sue  in  equity  to  recover  that  thereof  should  be  committed   to  such 

fiartion    of   his    payment   which    was  improvident  person."     "The  fact  that  a 

llegally  exacted.    Sirusburgh  i'.  Mayor  man  is  dishonest  and   seeks  to  obtain 

etc.  of  New  York,  87  N.  Y.  451.  the  possession  of  the  property  of  ot'iers 

The   burden  of  proof,  as   to   matters  b^thefl,  robbery  or  fraud  is  not  evidence 

deiora  the   record,  would  be  upon  him.  either  of  his  providence  or  of  his  Im- 

As  a  general  rule,  the  burden  is  always  providence."     The  record  of  a  recoTcry 

on  the  petitioner  seeking  t6  vacate  an  In  an  action  of  criM.  cun.againsttheap- 

assessment — the     presumption    is   that  plicant  for  letters  is  inadmissible  as  evi- 

the  assessment  and  record  are  valid  and  dence  of  improvidence,  but  his  exanii- 

true.     Petition  of  Brady,  85  N.  Y.  z6S;  nation    upon    an    application   for    the 

Slate  V.   Mayor  etc.  of  Jersey  City,  44  benefit  of  the  insolvent  laws  Is  admlssi- 

N.  J.  L.  136.  ble.  Coope  f ,  Lowene,  1  Barb.  Ch.  (N. 

The  burden  is  on   the  city,  however,  Y.)  45.    That  a  man  is  a  professional 

to  show  by  its  council  proceedings  that  gambler  furnishes  a  presumption  of  his 

the  assessment  which  it    is  attempting  improvidence.     McMahon  v.  Harrison, 

to  collect   was  duly  laid  and  was  ap-  6  N.  Y.  443. 

proved  by  the  council.     Lufkin  v.  City  In  an  act  authorizing  the  superBedlng 

of  Galveston,  56  Tex.  ,i;22.     See  Petition  of  an  executor  upon  the  ground   of  hn- 

of  Gantz,  85  N.  Y.  536.  providence,  mismanagement  or  naiacon- 
10  C.  of  L.— 31                            321 
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IMPUNITY— I MPUNITIVE—m, 

xAfwuj.xj.     u»<ua«^^m  (Contributory t  ., 

KPnTED  HIOLIGXHCS.— See  \  Nbgligencb;  f  Negligence. 
VS. — Inside   of;*   within;'   upon;*   at;*   of."      For    its   use 
adjunctively,  in  connection  with  other  words,  see  note  7. 

auct  in  his  trust  is  not  improvidence,  'within,'  or  'at  any  time  during,* 
nor  is  illiterHcy.  nor  the  fact  tliat  he  is  etc.  While  it  maj'  be  sometimes  em- 
of  small  pecuniary  means.  Improvi-  ploj'ed  in  that  sense,  we  do  not  think  it 
dence  "evidently'  refers  to  habits  of  was  so  Intended  in  the  bonds  under 
mind  and  conduct  which  become  a  part  consideration  j  but  If  there  should  be 
of  the  man  and  render  him  generally'  any  uncertainty  as  to  the  sense  in  which 
and  under  all  ordinary  circumstances  it  was  used,  the  doubt  should  be  re- 
unfit  for  the  trust  or  employment  in  solved  in  favor  of  the  obligee."  Allen- 
iiuestion."  Emerson  k.  Bowers,  i6  N.  town  Sch'l  Dist.  u.  Derr,  115  Pa.  St. 
Y.  449,  reversing  s.  c,  14  Barb.  N.  Y.  439;  s.  c,  6  Cent,  Rep.  887;  9  Atl,  Rep. 
f>58.  55;  17  Pitts.  L.J.  489. 

I.  A   new    trial    should    have    been  4.    In    any   street,  means   nfon  anv 

fCranted  in  this  case.    The  verdict  of  the  street.     C.  &  W.   I.   R.  Co.  v.  Dunbar, 

jury  was   unintelligible.     Our   English  100  111.  137.     See  infra:  but   standing 

word  impunity,  which  applies  to  some-  erect  11/011  the  pillory  is   not   being  set 

thing  which  may  be  done  without  pen-  in  11.     Rex  i'.   Seardmore,  2  Burr.  795. 

■Ity  or  punishment,    comes   from   the  B.  It  is  immaterial  whether  i*  or  at 

Latin  word  imfunis.  which  is  a  deriva-  Is  used  in  the  allegation  of  place  in  an 

tive from  the  word /iFHa  with   the  pre-  indictment.    Bishop's  Div.  and  Forms, 

fix  in,   and  means  without  punishment  So;  I  Bishop's  C.  P.  ^78;  Augustine  v. 

or  penalty.     We  have  no  such  word  in  State,  20  Tex-  450,     But  where  a  stat- 

flur  language  as  "impunitlve"  ;  It  cannot  ute  required   notice   of  the  sales  to  be 

then  t>e  a  proper  finding  for  the  jury  to  posted  "in  at   least  four  public  places" 

Eiay,  "We,  the  jury,  find  for  the  plaintiff  in  the  county,  an   affidavit   that   notice 

one   hundred  dollars   impunitive  dam-  had  been  posted  "at,"  etc..  was  insutfi- 

ages."     Dillon  f.  Rogers,  36  Tex.  153.  clent  to  show  a  compliance  with  the  re- 

3.  A    policy    of  fire    insurance    to   a  quirement.   Hilges  v.  Q^inney,  51  Wis. 

railway    company  on    two    cars    "con-  fu. 

tain ed  In  car  house  No.  j,"  and  on  an  S.  The  "waters,  rivers,   bays  In  the 

eneine  "contained  in  engine  house  No.  State  of  New  Jersey,"   is  equivalent  to 

j,"^  covers   them    only   when   actuallv  "the  waters,  etc.,  ot"^  the  State  of  New 

inside  the  houses  specified;  and  the  in-  Jersey."  Kean  v.  Rice,  12  S.  &  R.  (Pa.) 

surer  is  not  liable  for  a  lose  occurring  to  20_>;. 

the  engine  and  cars  while  outside  mnk-  T.  In   un   indictment   under    an   tct 

ing  a   regular   trip.     A.  &  E.  R.  Co.  v.  punishing  embezzlement  by  certain  of- 

Balto.  F.  I.  Co.,  31  Md.  37;  s.  c,  3  Am.  ficcrs   employed    in    the  Bank   of  the 

Rep.    IT2.     But  see  some  cases  contra.  United  States,  "being  a  bookkeeper  in, 

under  title   Fire   Insurance,  vol.  7,  etc.,"  is  an  insufiicient description.     U. 

pp.  100S-1006.       Where  an  act  makes  it  S.  i'-  Forrest,  3  Cr.  C.  C.  56. 

penal   to  erect  to  any  building  an  addi-  An  indictment  charging  that  the  de- 

tion    having  in   it   a.   chimney  or   fire  fendant  "feloniously  took   and   carried 

place,    an    addition    warmed    from    a  away  from"  a  dwelling  house,  does  not 

chimney   or  fire   place,  tniilt  solely  in  charge  larceny  in  a  dwelling  house,  but 

the  old  part  of  the  building,  but  for  the  being  mert   matter  of   description,  it 

exclusive   accommodation   of  the   new  does  not   affect   the   sufficiency  of  the 

part,  is  not  within  the  inhibition.   Dag-  Indictment.  Moore  f.  State,  40' Ala.49. 

I^tt  V.  State,  4  Conn.  fio.              .  In  and  About. — (See  Business).     In 

).  A  mortage  payable  In  five  years  a   contract   by   a   street  railway   coni- 

is  payable  at  any  time  within  five  years,  pany    to    pave     the     streets   whereon 

llorstman   v.  Gerker,  4^  Pa.   St.  183;  its      tracks      were      laid,      "in      and 

contra.  In  re  Petition  ot^  Hoffmann.  14  about  the  rails,"  and   keep  the  same  in 

W.  N.  C.  (Pa.)  563.      A   bond    payable  repair,  "  "in  and  about'  the   rails  means 

"in   35  years   alter   date"  is  payable  at  at   least  within  the  two   rails   of  each 

the  expiration  of  that  period,  and  can-  track,  and  some  space  outside  of  each 

not  l)e  paid  before.     "II   is  contended  rail.     Beyond   doubt    It  means   so  far 

the  word  'in'  is   used   in   the   iiense   of  outside  as  the  street  surface  was  dls- 
;l2'i 
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turbed  in  the  sict  of  laying  the  track."  over  them  by  bridle  or  the  like,  are  not 

In  the  absence  of  evidence,  a  space  one  in  the  charge  of  anyone.      Cooley  v. 

-foot  outside  was  Held  to  be  covered  by  Grand    Trunk   Rj,  Co.  of  Canada,  i8 

this  eipreiiGion  and  the  railway   com-  U.C.,  Q^B.  96. 

pan^  liable  for  damaees  occurring  by  In  Uw  Olty. — Shares  of  stock  owned 

reason  of  a  defect  within  that  distance,  by  a  resident  are  property  in  the  city 

McMahon  v.  Second   Ave,   R.  Co.,  75  for    purposes    of  taxation.    Ogden    v. 

N.  Y.  131.  St.  Joseph  (Mo.).  3  S.  W.  Rep,  15- 

Explodlng     torpedoes    in     a     com-  In  tbe  dear. — See  Clear. 

pleted  oil   well,   to  quicken   the   flow,  In    Canunlailon. — One    provisionally 

gives  a  lien  under  statute  as  labor  "in  appointed   colonel  by  the  war  depart- 

and  about  the  sinking,  drilling  or  com-  ment,  who  does  not  pass  the  examining 

Dieting"    an    oil    well.      Gallagher    v.  board  and  ia  not  confirmed  by  the  sen- 

Karns,  37  Hun  {N.  Y.)  375.  ate,  is  neither  "in  commiBsion     nor  "in 

The   statement   that   a   bastard   was  service,"  though  under  such  appolnt- 

bom  "In  or  about  1833"  is  not  sufficient  ment  he  awaited  the  order  of  discharge 

where  it  was   material   that  the   birth  for   several   weeks.     Greer    v.   United 

should   have   lieen    before   August   14,  States,  3  Ct,  CI.  Rep,  iSi. 

1S34.    The  use  of  "in  or  about"  signi-  In  Oonfldanca. — See    Trusts,   Prk- 

fies   that  "about"  does  not   mean  "in"  catory  Wohus. 

and     may     mean    in     1831     or     1834.  Bepr«MiiUtlTs    In    Ooagma    Is  sy- 

R^.   V.  Inhabs,  of  St,  Paul,  7   Q^  B.  nonymous    with  member   of  congrest. 

J31.  Bullcr  V.  Hopper,  1  Wash,  C.  C,  501. 

In  AetiOB.— See  Chose  in  Action.  Deal  In,  etc.— See  Deal, 

In      AddlUon.  —  (See      Addition).  In  Dafanlt  of  Iattl«.— See  Default; 

Where  a  utatute  gives  a  civil   remedy  Issue. 

"in  addition  to"  a  criminal  one,  these  *""'" 
words  "do   not   carry   with   them  any 
idea  of  sequence  or  order  of  time;"  they 

are  "synonymous  with 'also,' 'looreover,'  In  Bnploy. — See  Employ. 

'likewise,'  "     Com.  v.  Avery,  14  Bush  In  tbe  flald,  in  reference  to  the  mili- 

(ICy.}636.  tary  nervice,  means  in   the  service  for 

"The  words  'In  addition'  do  not  in  the  purpose  of  carrying  on  war.     Sar- 

themselves  add  anything  to  the  effect  of  gent  v.  L.tidlaw,  4)  Conn,  736. 

a  simple  l>e<]ueBt  without  these  words.  In  Ui*  Urit  plaos,  In  tlw  next  plftoe. 

The  legacies  would  be  additional  with-  etc.,  in  a  will,  mark  only   the  order  in 

out  them."     And  it  is  doubted  whether  which   the   itemB   occurred  to  the  tes- 

thc  use  of  these  superfluous  words  in  a  tator,  and  not  the  order  of  the  payment 

bequest   requires   less   than  its  proper  of  legacies.    Thej'  do   not,  in   the   ab- 

operalion    to      be    given     to    another  sence  of  a  contrary  intent,  create  a  pref- 

bequest  in  the  same  will   wherein  they  ercnce.      Beeston    v.    Booth,  4   Madd. 

arc   not   used.     Lee   v.    Pain,   4   Hare  161;  Weils  k.  Borwick,  17  Ch.  D.  Soj; 

218.  Blower  v.   Morret,  3  Ves.  430;  Perrm 

In  «1IU.— We  think  that  every  v.  Perrin,  1  Halst,  (N.J.)  137;  Dun- 
artiileryman  in  charge  of  a  gun,  though  can  v.  Alt,  3  P.&  W,  (Pa,)  386.  Other- 
carrying  no  arms  upon  his  person,  may  wise  of  "  to  be  paid  in  the  nrst  place," 
properly  be  said   to   be   in  arms;   that  Duncan  v.  Alt. 

two     persons,     though     having     only  In  Follewlns  Form. — The   words  "in 

one  rifle  between   them,  may,  although  following  form"  are  used  in  the  records, 

one  of  them  alone  is  carrying  it,  be  said  civil  and  criminal,  and  all  writs  of  error, 

to  be  In  arms;  that  an  officer  command-  as  representing  the  record  of  the  court 

ing  a  number  of  men  who  are  armed,  of  original  jurisdiction.     They  do   not 

mav,  although   he  carry  no  arms  him-  imply  a   copy  or   secondary   evidence 

self,   be   considered   to    be    in    arms."  of  the  things  but  the  body  of  the  wril- 

Rcg.  V.  Slavin,  17  U.  C,  C.  P.  =io.  ing  itself.    Gardner  v.   State,  35   Md. 

In  Baler — See  Bale.  iji. 

Inoutt[see  Case),  in  a  bequest,  im-  m  rrend.  — In   an   act  punishing  the 

plies  a  condition  as  explicitly  as  "if,"  removing  of  revenue  stamps  from  to- 

"upon,"  and   the  like.     Robert's   App.,  bacco,  "in  fraud  of  the  revenue  laws," 

59  Pa.  70;  6.  c„  98  A,  D,  313.  means  "  in  violation  of,"  etc.     A  quan- 

InOaali.— See  Cash.  tity  of  tobacco.    5  Ben,  (C.  C)  407. 

m  OwTKe  (See   C 11  arue}.— Horses  In     PoU— (See     Full;    Payment; 

driven  before  one  who  has  no  control  Receipt). — The  words  "in  full  com- 
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pensatlon "  have  a  clear,  distinct  and 
well  underctood  signification,  and  can- 
not i>e  overlooked  or  argued  out  of  the 
statute.  They  "were  introduced  into 
these  approprifttion  acts  for  the  verj 
purpose  of  reducing,  for  the  respective 
jeara  for  which  the  appropriations 
were  made,  the  compeneation  of  those 
officers  for  whom  the  appropriations 
were  less  than  the  salaries  established 
by  previous  laws."  Fisher  v.  United 
States,  IS  CL  CI.  Rep.  323. 

In  OroM. — In  bulk  or  by  the  quan- 
tity. As  applied  to  a  right,  this  phrase 
means  that  it  (s  annexed  to  the  person, 
and  not  appendant,  appurtenant,  or 
otherwise  annexed  to  land.  Repalje  & 
L.  Law  DicL;  a  Bl.  Com.  34. 

In  Uie  Runs  of. — A  man  Invests  in 
his  own  name  when  he  invests  openlj' 
for  himself,  though  he  only  receives  the 
Investment  by  manual  delivery.  A 
written  transfer  is  not  necessary  to  such 
an  investment.  Carpenter  v.  Carpen' 
ter,  II  R.  I.  54S. 

"'In  the  name  of  his  master'  (in  an 
embezzlement  act)  is  a  very  curious 
expression,"  and,  "although  inserted 
with  a  desire  to  obviate  difficulties, 
seems  to  me  likely  hereaner  to  raise 
them."  Bramwell,  B.,  in  Reg.  v. 
Ctillom,  L.  R.,  2  C.  C.  R.  32. 

In  Offlea— (See  Office).— Rowland 
V.  Mavor  etc,  of  New  York,  83  N.  Y. 
371- 

In  PalB^CSee  Estoppel).— In  the 
country,  this  phrase,  as  applied  to  a  legal 
transaction,  primarily  means  that  it  has 
taken  place  without  legal  proceedings. 
"  Matters  in  fat's"  is  used  sometimes  In 
distinction  from  "matters  of  record," 
Eometlmes  from  "matters  in  writing." 
Repalje  &  L.  Law  Diet. 

Assurance  by  matter  in  fail  is  assu- 
rance transacted   between 


e  perso 


»  fai> 


n  the 


that  is  (according  to  the  old  c 
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tion  of  real  estate  by  deed  or  parol, 
except  by  matter  of  record,  by  special 
custom,  and  by  devise.  I  Bl.  Com. 
194. 

In  renonam  and  In  S«m — (See  Es- 
toppel; EvIDEXCE;  JtJDGMENTS;  Res 
Adji;dicata).— These  terms  have  been 
adopted  from  the  terminology  of  the 
Roman  law.  There  an  actio  in  fer- 
sonam  was  an  action  against  a  partic- 
ular person  to  enforce  the  ptaintiBTs 
right  to  an  act  or  forbearance  on  the 
part  of  the  defendant.  An  actio  in 
rtm    was  either  an  impersonal  action 


□r  an  action  against  a  thing.    In   the 

former  sense,  it  is  an  action  which  le 
not  based  on  a  mere  claim  against  the 
defendant  personally;  which  does  not 
raise  the  question  of  the  existence  of 
an  obligalio  between  plaintiff  and  de- 
fendant, and  therefore  of  a  personal 
duty  of  action  or  forbearance  on  the 
defendant's  part  for  the  plaintiff's  aatis- 
faction.  As  meaning  an  action  against 
a  thing.  It  is  an  action  wherein  the 
plaintiff  claimed  some  corporal  thing 
as  his  own,  or  made  a  direct  claim  to- 
one  of  those  rights,  other  than  ebliga- 
tio,  called  res  iaeorforales.  4  Law  Q^ 
Rev.,  394  ei  seq.  The  English  division 
of  actions  Into  real  and  personal  Is  de- 
rived from  this,  Init  is  based  upon  a 
different  principle  of  classification,  viz., 
the  nature  of  the  remedy  sought.  See 
Actions. 

The  terms  are  used  in  something  of 
their  original  meaning  to  describe 
rights,  proceedings  and  judgments. 
As  applied  to  rights,  they  signify  the 
distinction  between  those  which  are 
available  against  particular  persons  and 
those  which  are  available  against  the 
world  at  large.  Repalje  &  L.  Law 
Diet.  And  judicial  proceedings  are 
said  to  operate  in  rem  or  imfersonam. 
Chancery  acts  only  in  fiersenam,  be- 
cause its  decrees  operate  by  compelling 
defendants  to  do  what  they  are  or- 
dered to  do,  and  not  by  producing  the 
effect  directly.  Penn  v.  Ld.  Balti- 
more, 3  Ldg.  Cas.  in  Eq.;  Bispham's  Eq. 
47.  Judgments  in  personam  are  ad- 
judications of  individual  rights  pro- 
nounced against  particular  persons 
upon  whom  alone  they  are  binding. 
Judgments  in  rem  are  adjudications 
pronounced   upon  the  status  of    some 

E articular  subject  matter  b^  a  tribunal 
aving  competent  authority  for  tlie 
purpose.  Notes  to  Duchess  of  Kings- 
ton's Case,  2  Sm.  Ldg.  Cas.;  Best's 
Evidence,  k  593.  They  decide  and  de- 
termine a  status  or  make  a  final  and 
conclusive  transfer  of  property.  State 
!■.  R.  R.  Co.,  10  Nev.  47.  Amongthem 
are  decrees  in  divorce,  Cheever  v. 
Wilson,  9  Wall.  (U.S.);  Hood  ».  Hood, 
iioMass.4A3;  Probate  decrees,  Grignon 
II.  Astor,  2  How.  (U.  S.)  319;  Thomp- 
kins  *.  Thompkins,  i  Storv  (CO.) 
^47;  Decrees  in  admiralty,  The 
MBry,9Cr.  (U.  S.)  126;  Magoon  v. 
New  Eng.  Ins.  Co.,  i  Story  (C.  C.) 
157;  The  Slavers,  a  Wall.  (U.  S.)  383. 

In  Ptmninnca — (See  Act). — "In  pur- 
suance and  execution  of,"  in  an  indict- 
ment   for   conspiracy    under    stntuie. 
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INABILITY— TNADEQUA  TE  CONSIDERA  TION. 

HABILITT.— See  note  I. 
IHASEQVATS  COHSIDEEATIOH. 

1.  Definition,  32^.  IV.  In  Praudulent  ConveyancMijji, 

II.  Ab  Affecting  Validity  of  Coniimcta,  V.  In  Suits  fOr  Specific  Perfonnance, 

3^6-  333- 
111.  As  Evidence  of  Fisud,  3:7. 

I.  Sefiniticm. — The  term  "inadequate  consideration"  is  used 
only  where  there  is  some  consideration  for  the  contract,  and  may 
be  defined  to  mean  such  consideration  as,  without  being  illusory, 
is  not  deemed,  by  those  having  knowledge  of  the  subject-matter 
of  the  contract,  a  fair  value  for  the  benefit  obtained.*  The 
present  article  does  not  profess  to  treat  of  the  question  of  what 
consideration  will  support  a  contract,  but  is  confined  solely  to 
those  cases  where  contracts  have  been  questioned  by  reason  of 
discrepancy  between  the  value  of  the  obligation  undertaken,  or 
the  benefit  conferred,  and  the  value  of  the  benefit  obtained. 


jm;  United   States  v.  Boyden,  i   Low.  language  "in  substance  as  follows,"  etc., 

(C.  C.)  i66.  does   not   profess  to  set  out   the   very 

In  BBm. — See  In  Perso.nam.  words  of  the  libel,  and  is  bad  on  arrest 

In  Bsmos.— See  In  Commission.  of  judRment.     Wright  v.  Clements,  3 

In    Sssston. — See   Session.     People  B.  It  Al.  503. 

r.  Faucher.  jo  N.  Y,  288.  1.  The  Stat,  j  &  10  Vict.,  ch.95,  6  34, 

In  Uia  State, — A   statufe  taxing  the  authorizes  the  judge  6f  a  county  court, 

gross  receipts  of  railroads  "doing  busi-  subject   to   the    approval   of  the    lord 

ness  in  this  Stale"  includes  a  road  only  chancellor,  to  remove  the  clerk  of  the 

a   small   part  of  which   is   within   the  court  "in   case   of   inability  or  misbe- 

Stale.    It  is  to  that  extent  in  the  State,  haviour."     It  was   keld   that  pecuniary 

Erie  Ry.  Co.  t>.  Pennsvlvania,  21  Wall,  embarrassment  or  insolvency  does  not 

(U.  S.)  492.                    "  in   itself   constitute   "inability"  within 

la  Btore.— A  written  instrument  ac-  the  meaning  of  the  act.  Queen  v.  Owen, 

Inowledging  the  receipt  of  a  quantity  i^Q^B.  476. 

of  wheat  "in  store"  imports  a  bailment  A  charter  party  of  affreightment  pro- 

and  not  a  sale.     Goodyear  v.  Ogden,  4  vided  that  in   case  of  the  "inability  of 

H1I1{N.  Y.)  104.     But  see  Isaac  I'.  An-  the  ship  to  execute   or   proceed  on  the 

drews,i8  U.  C,  C.  P.  40.  service,"  certain   persons  should  be  at 

la  Any  street. — In  a  municipal  char-  liberty  lo  make  such  abatement  out  of 

ter  which   prohibited   the   granting  of  the  freight  as  they  should  think  reason- 

the  privilege  to  lay  tracks  in  any  street  able,     ft  was  held  that  an  inability  of 

lo  railway  companies,  except  upon  pe-  the  ship  to  proceed  to  sea  for  want  of 

lition,  "the  woids  'in  any  street  plainly  men   to   navigate   her,  was  within   the 

mean  the  same  thing  as  upon  any  street,  proviso,  even  though  such  want  of  men 

.    .    .    The  word  'across    is   not  found  arose  from   no   fault  or   neglect  of  the 

in  the  phrase  in  question  in  addition  to  shipowner,  but   from   an   act  of  God. 

'he  won)  'in,*  and  this  Is  because  the  Beakon  ti.  Schank,  3  East  233. 

eUuse  has  no  reasonable  application  to  A  justice  of  the   peace   was   author- 

llie  mere  crossing  of  a   street.     Obvl-  iied   to   take  jurisdiction  of  an    action 

oualy  this  clause  has   reference  only  lo  only   In   case  of  the  "absence,  sickness 

cases  where   the   city   may  propose  to  or  otherinability"  of  amunicfpaljudge. 

grant  the  privilege  to  a  railroad  com-  It  was  Ae/rf  that  the  fact  that  such  judge 

pany  to  run  along  a  street  for  a  given  declined  to  act  in  the  cause  did  not  give 

distance."     C.  &  W.  I.  R.  Co.  v.  Dun-  the  Justice  juHsdiction.     KIsise  v.  State, 

l«r,  TOO  111.  137.  27  Wis.  462. 

In  SniMtanos. — A  statement  of  libel-  3.  "Inadequate  price"  is  "a  term  ap- 

loos  language   Is  not   a  literal  copy,  but  plied  to  indicate  the  want  of  a  sufficient 


ib.  Google 


T»Udltj«t        INADEQUATE  CONSIDERATION. 

n.  Ai  AffBoUng  Validity  of  Contract — ^If  the  parties  to  a  contract 
have  dealt  at  arms'  length,  and  the  contract  entered  into  is  the 
result  of  a  mutual  agreement  based  upon  the  independent  judg- 
ment of  each,  any  valuable  consideration — no  matter  how  inade- 
quate or  disproportionate  to  the  benefit  obtained  it  may  be^ — is 
sufficient,  in  the  absence  ol  fraud,  to  sustain  the  contract;*  and 


consideration  for  a  thing  sold,  or  such 
price  M  under  ordinary  clrcumatanceE 
would  be  considered  insufficient."  i 
Bouv.  Law  Diet.,  icth  ed.  783. 

1.  Juto  V.  Wilkin*.  19  Ala.  765;  Ju- 
xan  I'.  Toulmin,  9  Ala.  66j;  (lardy  v. 
Heard,  15  Ark.  1S4;  Sammis  r.  Mat- 
thews, 19  Fla.  811;  Comstock  ».  Pur- 
ple, 49  III.  \i%\  McMullen  v.  Gable.  47 
111.^;  Baker  v.  Roberts,  14  Ind.  ji;j; 
Witherwaxv.Rlddle(Ill.),9West  Rep. 
794;  Wolford  V.  Powers,  85  Ind.  jga; 
Brown  ir.  Budd,  1  Ind.  442;  ^lcCo^nick 
V.  Malin,  5  Blackf.  (Ind.)  j<n;  Talbott 
V.  llooser,  12  Bush  (Ky.)  408;  Nash  v. 
Lull,  101  Mass.  60;  Newhall  v.  Paige, 
76  Mass.  (10  Grav)  366;  Haines  v, 
Haines,  6  Md.  435;  Stewart  f.  State,  3 
Har.   &   G.    {Md.)    114;    Williams  i'. 


court    say : 
of  value  in  e 


■'  There 


Mo."Xpp.  194"  Earl  v.  Peck,  64  N.  Y. 
596;  Worth  -u.  Case,  43  N.  Y.  362; 
Parmelec  v.  Cameron,  41  N.  Y.  392; 
Dunn  p.  Chambers,  4  Barb.  (N.  V.) 
376;  Knobb  V.  Lindsay,  5  Ohio  471; 
Graham  v.  Pancoast,  30  Pa.  St.  97; 
Davidson  v.  Little,  22  Pa,  St.  245; 
Hind  -D  Holdship,  2  Watts  (Pa.)  104; 
Whilefield  v.  McLeod.a  Bay  (S.  Car.) 
380;  Goreet7.  Wilson,  1  Bailey  (S.Car.) 
597;  Coffee  V.  RuHin,  i  Coldsv.  (Tenn.) 
487;  Merriman  v.  Lacefield,  4  Helsk. 
(Tenn.)  209;  White  v.  Flora.  2  Tenn. 
426;  Moore  t'.  Lowery,  27  Tex.  541 ; 
Tebbs  V.  Lee,  76  Va.  744;  Mayo  v. 
Carrington,  19  Gratt.  (Va.)  74:  Bryant 
t'.Pember.4s  VI. 487;  Kidder  v.Cham- 
berlin,  4  Vt.  62;  Howard  -v.  Edgell, 
17  Vt.  q;  Harrington  v.  Wells.  12  VL 
505;  Wood  V.  Boynton,  64  Wis.  265; 
s.  c.,  ^4  Am.  Rep.  610;  Keulkamp  v. 
Iliddfng,  31  Wis.  503;  Lawrence  v. 
McCalmont,  43  U.  S.  (1  How.)  426; 
Follctt  V.  Rose,  3  McLean,  C.  C.  332; 
Wann  v.  Coe,  31  Fed.  Rep.  369;  Water- 


I.  Waterman,  27  Fed.  Rep. 
uockelt  »,  Taylor,  11;  Beav.  103;  Gri 
p.Spratley,  1  Coxe  3S3;  Fox  i/.Mackreth, 


2  Dick,689;BorelU'.  Dann,  ,,   . 

Peacock  w.  Evans,  16  Ves.  512;  GiWn 
!■.  Jeyes,  6  Ves.  266. 

Ho  Stendard  br  WUoh  YtJiu  Tuted. 
—In  Earl  *.  Peck,  64  N.  Y.  596,  the 


luccess fully    defended.    In 
whole  nr  in  part,   on   the  ground  of  a 

want  or  failure  of  consideration." 

Hntnal  Icnoianc*  of  Valno. — In  the 
case  of  sales,  when  the  value  of  the 
thing  sold  is  open  to  the  inspection  of 
both  parties,  but  neither  knows  Its  Intrin- 
sic value,  and  both  suppose  that  the  price 
paid  is  adequate,  no  Iraud  can  be  pre- 
dicated upon  such  sale,  even  though 
after  investigation  shows  that  the  in- 
trinsic value  of  the  thing  sold  was  im- 
mensely greater  than  the  price  paid. 
Accordingly  it  was  he.ld  that  where  a 
person  agreed  to  sell  a  small  stone  for 
(i,  neither  the  seller  nor  the  pur- 
chaser having  any  idea  of  its  true  na- 
ture and  value,  and  such  stone  after- 
wards proved  to  be  an  uncut  diamond 
of  the  value  of  (70O,  the  Inadequacy, 
though  arising  from  mutual  Ignorance 


Wood  V.  Boynton,  64  Wis.  165;  s.  c,  54 
Am.  Dec.  610. 

Valua  of  Proportj  Bold. — In  sates, 
the  value  of  the  property  sold,  as  com- 
pared with  the  price  paid,  is  no  ground 
for  rescission  in  the  absence  of  fraud  or 
warranty.  Bryant  i'.  Clark,  45  Vt.  487; 
Wood  T!.  Bovnton,  64  Wis.  2^;  Kuel- 
kamp  V.  Hidding.  it  Wis.  503.  511. 
See  also  Wheat  v.  Cross,  31  'Md.  09; 
Lambert  J^    Heath,  1^  Mees.  &  W.  4S7. 

Court  vm  Nat  Walfh  CoundBnUon. 
— "The  law  does  not  undertake  to  de- 
termine the  adequacy  of  a  considera- 
tion. That  la  left  to  the  parties,  who 
arc  the  sole  judges  of  the  liencfits  or 
advantages  to  be  derived  from  their 
contracts.  It  is  sufficient  If  the  consid- 
eration be  of  some  value,  though  slight, 
or  of  a  nature  which  may  enure  to  the 
benefit  of  the  party  making  the  prom- 
ise. Hatgh  V.  Brooks,  10  Ad.  &  El. 
320.  and  2  P.  &  Dav.  484;  Lawrence  i>. 
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INADEQUA  TE  CONSIDERA  TION. 


ttttni. 


even  a  court  of  equity  will  refuse  relief.* 

nL  AiSrideneeirf  Fissd — Although  not  of  itself  sufHcient  to 
invalidate  a  contract,  any  gross  inadequacy  in  the  consideration 
may  always  be  shown  as  tending  to  prove  fraud.'  And  if  the 
inadequacy  be  coupled  with  other  circumstances,  such  as  weakness 
of  the  mind,  a  confidential  or  fiduciary  relation  or  pecuniaty  dis- 
tress, such  a  command  over  the  mind  of  one  party  by  the  other 
may,  in  many  cases,  be  inferred  as  will  amount  to  fraud  which 
will  justify  the  setting  aside  of  the  contract,*  and  it  would  appear 


417;  Copi«  f.  Middleton,  1  Modd.  410; 
MuTTav  V.  Palmer,  2  Sch.  &  Lef.  474. 

3.  Mahan  v.  Reeves,  11  AU.  345; 
Juzan  11.  Toulmin,  9  Ala.  66a;  Gainer 
V.  RuBB,  10  Fla.  157;  BariDw  v.  Bailey, 
5  Fla.  9;  Hoyt  V.  Pawtucket  Savings 
InstituUon,  uo  III.  390;  Bay  w.  Cook, 
31  III.  336;  Wicherwax  t:  Riddle  (111.), 
9  W.  Rep.  794;  McCormick  v.  Malin, 
5  Blatkf.  (Ind.)  509;  Herron  v,  Herron, 
71  Iowa  438;  Boyd  v.  Ellis,  11  Iowa 
97;  Talbott  V.  Hooser,  it  Bush  [Ky.) 
408;  Havlin  i-.  Reed  (Ky.),  5  S.  W. 
Rep.  554;  Case   it.  Case,  26  Mich.  484; 


McCalmont,  3  How.  (U.  S-)  453;  Hub- 
bMil  V.  Coolidge,  42  Mass.  (t  Met.)  91. 
Where  such  a  coneideration  exists,  a 
contract  cannot  be  said  to  be  nudum 
factum."  Newhall  v.  Paige,  76  Mass. 
(10  Gray)  366. 

OUlvtUona  ton  StaUd  Sinu.— In 
SchiKlt  V.  Nell,  17  Ind.  39,  it  was  held 
that  the  doctrine  that  inadequacy  of 
consideration  will  not  vitiate  an  agree- 
ment, does  not  apply  to  a  mere  ex- 
change of  sums  of  money  whose  value 
H  eiactly  fixed,  but  to  the  exchange  of 
something  in  itself  of  indeterminate 
Tslue  for  money,  or  perhaps  for  some 
other  thing  of  indeterminate  value. 
Atxordingly,  a  consideration  of  one 
cent  will  not  support  a  promise  to  pay 

1.  Weld  V.  Rees,  4S  111.  418;  Shep- 
herd t;.Bevin,9Gill  (Md.J  33;  Delafield 
''.Anderson,  15  Miss.  (7  Sm.  &  M.) 
(ry>\  Bsmett  v.  Spratt,  4  Ired.  (N.Car.) 
Ei-i?!;  Green  v.  Thompson,  3  Ired, 
(S.  Car.)  Eq.  365;  Bedel  t'.  Loomis,  11 
H-  H.  9;  Shaddle  v.  Disborough,  30  N. 

.1.  Ej[.  370;  Ready  v.  Noakes,  29  N.  J. 
Eq,  497;  Weber  v.  Weitllng,  18  N.J. 
I^-ui;  Wintennute   v.   Snyder,  3  N, 

J,  Eq.  (I  Gr..Ch.j  489;  Worth  v.  Case, 

gN.  Y.  36a;  Seymour  v.  Delancy,  3 
3w.  (N.  Y.)  445;  Osgood  V.  Franklin, 
a  Johns.  Ch.  (N.  Y.)  1;  Steele  v. 
Worthington,  3  Ohio  183;  Scovill  v. 
Barney,  4  Or.  388;  Cumming's  Appeal, 
67  Pa.  St.  404;  Harris  v.  Tyson,  34  Pa. 
Si,  347;  Davidson  v.  Little,  23  Pa.  S(. 
34;;  Butler  v.  Haskell,  4  Des'sauss.  (S, 
Car.)  651;  Birdsong  v.  Birdsong,  2 
Head  <Tenn.)  189;  Mayo  v.  Carnng- 
ton,  19  Gratt.  (V'a.)  74;  Cribbins  v. 
Markwood.  13  Gratt.  (Va.)  49^;  Slater 
V.  Maxwell,  73  U.  S.  (6  Wall.)  168; 
Eyref.  Potter,  36  U-  S.  (is  How.)  43; 
Collier  V.  Brown.  I  Cox  438;'  Harrison  v. 
Guest,  6  De  G.  M.  &  G.  434;  8  H,  L. 
Cas.  jSi;  Fox  v.  Mackreth,  2  Cox  322; 
2  Dicii.  689;  Merediths  i',  Saunders,  2 
Dow  514;  CurKon  i>.  Belworthy,  3  H. 
L.  Cm.  743;  Wood   V.  Abrey,  3  Madd. 


loway  I'.  Wtlherspoon,  5  Ired.  (N. 
Car.)  Eq,  13S;  Barnett  v.  Spratt,  4 
Ired.  CN.  Car.)  Eq.  171;  Whclan  v. 
Whelan,  3  Cow,  (N.  Y.)  537;  Harris 
V.  Tyson,  34  Pa.  St.  347;  davidaon  v. 
Little,  33  Pa.  St.  345;  Hamet  v.  Dun- 
dats,  4  Pa.  St.  178;  Butler  v.  Haskell. 
4  Dessauss.  (S.  Car.)  651 ;  Coffee  v.  Ruf- 
fin,  4  Coldw.  (Tenn,)  487;  Birdsong  n. 
Birdsong,  2  Head  (Tenn.)  189;  Bryant 
V.  Kelton,  1  Tex.  41^;  Sutherhn  v. 
March,  75  Va.  333;  George  v.  Richard- 
son, Gilm.  (Va.)  330;  McKinney  v. 
Pinckard,  2  Leigh  (Va.)  149;  Kidder 
V.  Chamberlin,  41  Vt.  63;  K.:ulkamp 
V.  Hidding,  31  Wis.  503;  Jenkins  v. 
Einstein,  3  Bliss,  C.  C.  138;  Warner  v. 
Daniels,  1  Wood. &  M.  C.  C.90;  Cockell 
f,  Taylor,  i^  Seav.  103;  Heathcote  v. 
Paignon,  3 "  Bro.  Ch.  167;  Gartside  v. 
Isherwood,  I  Bro,  Ch.  558;  Wood  v. 
Abrey,  3  Madd.  417;  Murray  v.  Pal- 
mer, 3  Sch.  &  Lef.  474;  Peacock. I'. 
Evans,  16  Vee.  512^  Morse  v.  Royal,  13 
Ves.  355. 

luadequM?  at  th«  tlma  of  a  aal* 
must  exist  to  warrant  the  refusal  of 
specific  performance.  The  court  will 
not  consider  any  supervening  inade- 
quacy. Hall  V.  Wilkinson,  »i  Gratt. 
(Va.)  75;  Boosen  v.  Schefler,  ai  Gratt. 
(Va.)474. 

8.      "     ■ 
Sun 
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i*B«Umm       inadequate  consideration.  trmal. 

that  any  unfairness  in  a  transaction  obtained  over  one  who  b  <rf 
a  feeble  mind  by  a  person  in  whom  he  trusted,  will   raise  a  pre- 

V.  White.  89  111.  460;  McCortnick  v.  of  the  difference  between  the  face  faloe 

Malin,  5  BUckf.  (Ind.)  509;  WUIcoe  v,  of  the  aecuritj  snd   the  turn   received 

Jackion,  «i  Iowa  loS;   Butler  v.  Dun-  for  It.     Sammb  v.  Matthews,  t^   Flo. 

can,47  Mich.  94;  B.c.,41  A1n.Rep.711;  811.    See  al«o  Wann  v.  Coe,  31  Fed. 

Simonton    v.    Bacon,    49    Mi&s.     583;  Rep.  369. 

Mitchell  V.  Tone«,   50  Mo.   438;   Callo-         DMd  I17  Party  Not  OoWMtant  to  Fi»- 

way  V.  Withertpoon,  5  Ired.  (N.  Cor.)  twit  mmuU. — In  Evani  v.  Lewellin,  i 

Eq.  iz8;  Bamett  v.  Spratt,  4  Ired.  (N.  Coz  333,  the  court   set   aside  a   deed 

Car.)  Eq.   171;  Gifford  v.  Thorn,  9  N.  which  was  Improvidentlj- eranUd  for  a 

I.  Eq.  (I    Stock.)703;  Whelsn  v.  Whe-  gro«gI;    inadequ:ite    consTderatlon    bj 

Ian,  3   Cow.   (N.   Y.]    ^37;  Scovill   v.  persons  In  low  circumstances  and  un- 

Barnej,  4  Oreg.  38S;  Brown  v.  Hall,  14  apprised  of  thefr  right  until  the  time  of 

R.  I>  349;  a.  c,  51  Am.  Rep.  273;  But-  the  transaction  on  the  ground  that  the 

leri>.HaBkell,4Dessaua«.  (S.Car.)6si;  parties  were  not  competent  to  protect 

Tally  V.  Smith,    i  Coldw.  <Tenn.)  390;  themselves,      although    no     misrepre- 

McKlnncj  v.  Pinckard,  i  I^elgh  (Va.)  aentation    or     actual     fraud    whatever 

149;  Conawaj'  ti.  Sweenejr,  19  W.  Va.  appeared  to  have  been  made  use  of. 
643-  Howard  v.  Edgell,  17  Vt  9;  Cock-         Loan  on  Oondltion  of  Porobaaa. — In 

ell  ».  Taylor,  icBeav.  103;  Murray  f.  Cockell  v.  Taylor,  15  Beav.   103,  115, 

Palmer,  2  Sch.  &  Lef.  474;   Gibson  v.  the  plaintiff  being  deslroua  of  laising 

Jeyes,  6  Vea.  366.  money  to  enable  him   to  prosecute  his 

InadeqnacT  aa  Brldanea  of  nand. —  claim  to  a  fund  in  court,  had  applied  to 

In  the  case  of  Heathcole  v.  Paignon,  1  a  solicitor  for  that  purpose.     An  agree- 

Bro.  Ch.  167,  175,  Lord  Eldon  said:  ment  was  executed  by  which  the  solid- 

"If  the  court  should  take  such  aground  tor  agreed  to  lend  £1,000  and  the  plain- 

aa  to  rest  the  case   upon   the   market  tiff  agreed  to  purchase  some  land  from 

price,    every  transaction  of  this  kind  him   for  £6,oqo   (ten  times  its  value}, 

would  come  into  a  court  of  equity.     If  The  land  was  conveyed  and  the  fiinds 

mere     inadequacy    is    the   ground,    it  in  court  mortgaged  by  the  plaintiff  for 

would  seem  that  it  Is  scarcely  sufficient;  ££,000,  but  the  £1,000  was  not  advanced 

but  there  ia  a  difference  between   that  at  the  time.    The  court,  on   the  ground 

and  evidence  arising  from  inadequacy,  of  the  gross   inadequacy  of  the  price. 

If  there  is  auch  inadequacy  as  to  show  coupled  with  the  fact  th'at  the  plaintiff 

that  the  person  did  not  understand  the  was   an    uneducated   man    of    humble 

bai^in  he  made,  or  was  so  oppressed  origin  and  that  the  defendant  had  evl- 

that  he  was  glad  to  make  it,  knowing  dently  taken  advantage  of  his  necessl- 

its  inadequacy,  it  will  show  a  command  ties  to  force  him  into  the  transaction, 

over  him  which  may  amount  to  fraud,  set  aside  the  whole  transaction. 
If  thetranaactlonbe  such  as  marksover.         Bala  I17  Ac«il  Woman  Vlthont  Lasal 

reaching  on  one  side  and  imbecility  on  Aaaiatanca. — An  old  woman  of  eighty- 

the  other,  it  puts  the  parties  in  such  a  eight  was  induced  to  sell  an  estate  in 

... — ! —  __   ._   gijow  that  it  could  not  possession   for  one-fourth  of  its  value. 


have  taken  place  withoutsuperior  pow-  The      testimony     showed      that     she 

ers  on  the  one  side  over  the  other.  was  in  distress  and  without  legal  asaist- 

TaklngAOrantaca  orParaouB'BMOMl-  ance,  and  was  also  under  tlie  impres- 

tloa. — A  bin  which  prays  for  relief  on  slon   that  she  could   not   make   out   a 

the  ground  that  the  defendant,  who  was  good  title,  while   the   purchaser  knew 

agent     of    complainant's     mortgagor,  that  she  could  and   concealed  the  fact 

knew  complainant's  necessities  and  that  from  her.      It  was  keld  that  the  ine- 

he  was  greatly  in  need  of  money  at  the  quality  was  so  great  that,  coupled  with 

time,  refused  to  pay  the  mortgoge  and  the  oAer  circumstances  of  the  case,  it 

forced  complainant  to  accept  a  smaller  was   BufUcient   to  prove   fraud   on   the 

sum,  and  to  deliver  up  the  mortgage  to  part  of  the   purchaser.      Sommers   v. 

the  defendant,  does  not  state  a  ground  Griffiths,  35  Beav.  17. 
for  relief.     A  transfer  of  a  security  for        BSSet  of   Inadsqnaor    la    Balaa    br 

les«  than  Its  face  value  because  made  re-  Cestui  Qna  Troot  to  Tmatoe. — In  Morae 

luctantlyandwhenonels greatly  in  need  v.    Royal,    11    Ves,    355,    373,    Lord 

of  money,  is  not  a  ground  upon  which  Erskinb   declared  that,  in  thee  * 

a  court  of  equity  will   decree   payment  sales   by   ctsliti  qmt   fruit  b 
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sumption  that  the  advantage  was  obtained  by  fraud.*  If  the 
inadequacy  is  so  great  as  to  strike  the  conscience  so  strongly  as 
to  shock  it  at  the  injustice  of  the  transaction,  the  inadequacy  of 

"If  the  court  can  discover  that  some  41  N.  Y,  jgl;  McKinney  v.  PInckard, 

advantage  has  been  talien,  some  infor-  2  Leigh  (  Va.)  330.     The  rule,  as  stated 

mation   acquired,  which   the   other  did  W  Sir    Wm.  Grant,  was   doubted  bj 

not  poMcu,  though  it   Is  not  to  be  pre-  DbssaussurhJ.,  in  Butler*.  Haskell,4 

cisel/  discovered,  inadequacy,  without  Dessauss,  (S.Car.)ch,  65,687, whoaaid: 

going  to  the   length  of  requiring  It   to  "I  will  remark  that  there  is  a  diEtinction 

be  such  as  shocks  the  conscience,  will  made  between  the  cases  of  young  heirs 

go  a  vast  way  to  constitute  fraud."  selling  expectancies,  and  of  other  per- 

Xnadeqiiata  OonaidaTfttion  fur   Sals  of  sons,  which   I   am  not  disposed  to  sup- 

SxDeotMit    B*Uta. — In    McKinne/    v.  port.     It  is   said   that   the   former  are 

Pinckard's   Exr.,  2   Leigh  (Va.)  149,  a  watched  with   more  jealousy  and  more 

jroung  man  of  improvident  and  extrava-  easliy   set   aside   than  others  on   prin- 

gant  habits,  sold  a  reversion  in  certain  ciples  of  public   policy.     This  was  cer- 

iilaves  to   a   sheriff  who  held  an  execu-  tainly  true  at  first,  but  the  eminent  men 

tion  against  him  for  (156.     The  rever-  who  have  sat   in  chancery  have  gradu- 

sion  wa»  worth   (1,300,   and   the  pur-  ally   applied    the  great    principles    of 

chaser  had  at  various  times  before  levied  equity,  on  which   relief   Is   granted  to 

executions  upon  the  seller's  estate  and  every  case  where  the  dexterity  of  intel- 

knew  that  he  was  in  embarrassed  cir-  ligent  men  had  obtained  bargains  at  an 

cumstances.     It  was  it«&/that  the  great  enormous  and  unconscientious  dlspro- 

and  unconscionable  Inequality  between  portion,  from   the  ignorance,  the  weak- 

the  value  of  the  prc^rty  and  the  con-  ness  or  the  necessity  of  others,  whether 

sideration    was    sufficient,  when  taken  young  heirs  or  not.     This  just  prind- 

in   connection   with   the   improvidence  pie,  the  safeguard  of  society  and  the  tu- 

and  distress  of  the  vendor   and  the   re-  telary  genius  of  thecourt,watchingover 

latlonship   of  the   parties,   to  justify  a  the  imbecile   and  the  needy.  I  adopt  in 

court  of   equity   in   setting   aside    the  all   its   extent."     After  an  examination 

transaction.  of  many  of  the  cases,  most  of  them  be- 

BxpeoUuit  Heir  Salllnf  Hli  BztMOt-  ing  sales  of  expectancies  or  reversions, 
KOaj. — In  Peacock  v,  Evans,  16  Ves.  he  proceeds:  "I  consider  the  result  of 
511,  Sir  Wm.  Grant,  M.  R..  held  that  the  great  body  of  the  cases  to  be,  that 
in  the  case  of  an  heir  dealing  with  his  wherever  the  court  perceives  that  a  sale 
expectancy  during  his  father's  life,  of  property  has  been  made  at  a  grossly 
the  court  of  chancery  had  extended  inadequate  price,  such  as  woula  shock 
a  degi«e  o(  protection  approach-  a  correct  mind,  this  inadequacy  furnishes 
ing  nearly  to  an  incapacity  to  t)ind  a  strong,  and  in  general  a  conclusive 
tbemselvea  by  any  contract;  and  ac-  presumption,  though  there  be  no  direct 
cordingly  decreed  a  reconveyance  of  proof  of  fraud,  that  an  undue  advan- 
such  expectancy  upon  payment  of  prin-  tage  has  been  taken  of  the  ignorance, 
dpal,  interest  and  costs.  He  said:  the  weakness,  or  the  distress  and  neces- 
"Under  the  particular  circumstances  of  sity  of  the  vendor;  and  this  imposes  on 
this  purchase,  even  upon  the  valuation  the  purchaser  a  necessity  to  remove  thii> 
of  Peacock's  (the  purchaser's)  survey-  violent  presumption  by  the  clearest  evi- 
ors,  I  must  have  it  set  aside,  the  inade-  dence  of  the  fairness  of  his  conduct; 
quacy  still  being  considerable;  and,  and  the  relief  is  given  by  the  court 
though  inadequacy  of  consideration  be-  either  by  refusing  to  enforce  the  con- 
tween  persons  who  stand  upon  a  pre-  tract,  or  by  setting  it  aside  altogether, 
cisely  equal  footing  is  in  this  court  of  according  to  the  circumstances  of  the 
no  account,  unless  from  its  grossness  it  case.  The  relief  is  extended  not  only 
is  of  itself  evidence  of  fraudj_vet  under  to  young  heirssellingtheirexpectaticies, 
the  circumstances  in  which  Evans  (the  but  to  all  who  are  weak,  or  necessitous, 
heir)  stood,  anything  that  can  lie  sub-  or  not  perfectly  conusant  of  their  rights, 
stantially  considered  as  inadequacy  is  whether  selling  expectancies  or  absolute 
a  ground  for  setting  aside  the  contract."  estates;  more  especially  where  the  pur- 
See  also  Gwynne  v.  Ileaton,  i  Bro.  C.  chaser  is  very  intelligent  and  acute,  and 
"  Y,  Coles  V.  Trecothick,  9  Ves.  avails  himself  of  his  superiority  in  an 
i;  Gawland  v.  De  Farid.  17  Ves.  unreasonable  manner."     See  alsoCrib- 
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itself  will  be  sufficient  to  establish  the  fraudulent  character  of  the 
transaction,*      In  the  case  of  sales  by  auction,   the  court  will, 

iwn. — If  one  of  feeble  underBtanding     Evans  v.  Llevtellyn,  i 
enters  into  a  contract  with  a  person  in         "  ^  ^ 


whom  he  has  such  confidence  that  he  Hare  440;  Stilwell  v.  WilkinB,  Jac.  aSo; 

trusts     to    that    person    to    do     right  Jamea  v,  Morgan.  1  Lev.  111;  Wood  v. 

towards  him  and  guard  his  Interests,  if  Abrej',    3     Madd.    417;    L^wther     v. 

liiere   be  any  unfairness  in  the   trans-  Lowlher,  13  Ves.  95;  Underhill  i>.  Hor- 

action,   the    inference    is    that   it. was  wood,  10  Vea.  309;  Coles  ti.  Trecothick. 

obtained    by   fraud,   circumvention    or  9  Ves.  134. 

undue  influence.     Bunch   v.   Shannon,  17iioomelaii»lil«  Mes  fin  OoTanuiMiit 

46   Miss.  526;  Slmonton   i>.  Bacon,  49  BnppUn. — In   Hume  v.  United   States, 

Miss.    581.      In    Simonton    v.   Bacon,  2i   Ct.  of  CI.  318,  an   agreement   was 

.'ufira,  a  bill  was  brought  to  set  aside  a  made  on  betialf  of  the  government  to 

conveyance    of    certain    landii.      The  pay  60  cents  per  pound,  or  $1300  per 

complainant's  testimony  showed  that  he  ton,    for    "shucks,      wliich    were    not 

was  weak  minded  almost  to  insanity,  worth    more    than    $35    at    the   most 

that  the  grantee  wah  his  neighbor,  and  There  was  no  Bnding  that  tliere  was 

a   man   of  tact  and   intelligence,  who  any   fraud,  but   it   was   ield    that    the 

knew  complainant's  condition;  and  that  bargain  was  so  grossly  unconscionable 

the  consideration   for   the  conveyance  that  it  could  not  be  enforced, 

wasof  the  Intrinsic  value  of  $,tfio,  whilst  Sale  of  Stock. — In    Macoupin  Co.  v. 

the  lands  conveyed  were  worlh  (9,600.  People,    jS   111.    191,  proceedings  were 

It  was  Me/d  that  the  fraud   was  fully  instituted      to      obtain      a      writ      of 

'  made  out.  mandamus    to    compel     the    Issuance 

1.  Judge    ti.   Wilkins,    ig    Ala.   765;  of   the    bonds    of    a    county,  in  pay- 

Juzan  V,  Toulmin,  9  Ala.  (162;  Madison  ment  of  a  eubscription  to  the  stock  of  a 

Co.   t:    People,    ^S    III-  456;   Macoupin  railroad  company.     By  the  temtsof  (he 

Co.  II.  People,  58"  III.  191;  Comstock  v.  subscription  the  county  agreed  to  take 

Purple,  49  III.  158;  Herron   i'.  Herron,  two  hundred  shares  of  (loo  each  In  the 

71  Iowa  418;  Tootle  r.  Taylor,  64  Iowa  stock  of  the  company.  In  payment  of 

619;  Bamett  v.  Spratt,  4  Ired.  (N.  C.)  which   it   agreed   to   issue   and  deliver 

Eq.  171;  Eiastman   i-.  Plumer,  46  N.  H.  bonds  for  (^0,000.     It  was  also  agreed 

464;  Weber  i'.  Weitling.  4  N.J.  Bq.  (3  that  "when  said  bonds  shall   be  so  de- 

C.  E.  Gr.)  441;  Wintermute  v.  Snyder,  livered  to  said  company,  and  the  stock 

3  N.  J.  Eq.  (J  Gr.)  489;  Dunn  T-.  Cham-  thereon  shall  be  so  delivered  to  said 
bera,  4  Barb.  (N.  Y.)  376;  Osgood  i'.  county,  the  said  stock  shall  thereupon 
franklin,  3  Johns.  Ch.  (N.  Y.)  1;  be  sold,  assigned  and  transferr-ed  to  said 
Mitchell  i>.  Jones.  i;o  Mo.  438;  Morriso  railroad  company  at  the  rate  of  one 
V.  Philliber,  30  Slo.  145;  Knobb  ;-.  dollar  for  each  one  hundred  shares  of 
Lindsay,  5  Ohio  471;  Butler  i'.  Haskell,  stock,"     It  was  ie/d  that  the  agreement 

4  Dessauss.  (S.  C.)  Eq.  6_i;i;  Hardeman  to  sell  and  transfer  stock  to  the  amount 
V.  Surge,  10  Yerg.  (Tenn.)  302;  Dead-  of  4^0,000  for  (2  was  a  fraud  /er  .«<. 
erick  v.  Wutkins,  8  Humph.  (Tenn.)  and  was  a  mere  evasion  which  the  court 
%7o;  Coffee  1:  Ruftin,  4  Coldw.  (Tenn.)  would  not  recognize  or  enforce  as  valid 
487:  Merriman  v,  Lacelteld,  4  Heiak.  or  obligatory,  A  contract  in  similar 
(Tenn.)  209;  Burch  v.  Smith,  15  Tex.  terms  providing  for  the  sale  of  $ja,ooo 
119;  Mayo  I'.  Carrington.  19  Gratl.  of  stock  for  fi  was  Md  to  be  fraudu- 
(Va,)74;  Veaziev.  WilTiams,49l-.  S.(8  ientferse  on  account  of  thcgroesin- 
How.)  134;  Jenkins  T'.  Einstein,  3  Hiss.C.  adequacy  of  Ihc  price,  in  Madison  Co ■ 
C.  128;  Sugret  V.  Byers,  Hempst.  C-  C-  t.  People,  58  III.  456- 
7iS;Folleltu.  Rose.aMcLeanC.C  3(2;  Orou  InadMnaor.— In  Stillwell  i-- 
Godfrey  v.  Beardsley,  3  McLean  C  C-  Wilkins,  Jac.  180,  iSi.  a  bill  was  filed 
413;  Warner  r-  Daniels,  i  Wood-  &  M.  to  set  aside  a  conveyance  tothedefend- 


;.  c,  90; 
:i.  of  ci- 


United   States,  11     ant's  testator  of  estates  worth  £18 
32S;  Summers  f- Griffith,  35     year-    The  price   p 
Cockell   V.  Taylor,  15   Beav.    an  annuity  of  £52  11 


103;  Rice  V.  Gordon,  II  Beav,  161;^  the  grantor's  life — or,  capitalized, about 
Heathcote  v.  Paignon,  i  Bro.  Ch.  167;  i*oo.  Lord  Eldon  declared  the  in- 
Gartsidc  v.  Isherwood,  1  Bro.  Ch.  558;  adequacy  to  be  greater  thwn  he  ever 
Gwynne  ■:/.  lleaton,  1  Bro.  Ch.  1;  remembered,  and  in  view  of  the  accom- 
3:W 
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however,  require  even  stronger  proof  of  the  fraud  than  in  the 
case  of  the  private  transactions  of  individuals.' 

IT.  In  Fraodolent  ConTeyanoes. — If  a  conveyance  by  an  insolvent 
be  impeached  on  the  ground  of  an  intention  to  defraud  his  credi- 
tors, inadequacy  of  consideration  is  deemed  to  be  a  badge  of 
fraud,  and  may  always  be  established  for  the  purpose  of  proving 
the  fraudulent  intent.*  If  the  inadequacy  of  price  is  so  great 
as  to  excite  surprise,  it  would  seem  that  it  will  operate  as  notice 

panjiing  circumstances  set    aside     the  InadMtnuiy  not    SnSoleiit  to  FroT* 

conveyance.  TEkluL — A  price  of  $li5O0  for  an  inter- 

IiiAdeftn&ta  Prloe  for  Bwl  BatAta. — tn  est  In  a  decedent's  estate  worth  $6,oou 

Morriso  v.  Philliber,  30  Mo,    14^,  the  or  $7,000  is  not  ko  gro«glj  Inadequate  as 

owner  of  real   estate  of  the   value   of  of  itself  to  establish  fraud.     Herron  t: 

$3,500,  but  who  had  no  knowledge  of  its  Herron,  71  Iowa  428. 

value,   and    was   illiterate,   being    able  Annuity  on  Ufa  at  Afad  FarMn. — In 

neithertoreadnorwrite,  waainducedby  Knobb  i/.  Lindsay,  5  Ohio   471,  an  es- 

a  person  in  whom  she  had  great  conn-  tate   worth   $2,000  or  $3,;oo,  and  pro- 

dence  and  who  acted  in  adoublc  capacl-  ducing  $So  per  annum,  although  in  bad 

tv  as   agent  for  both  parties,  to  dispose  repair,  was  sold  for  an   annuity  of  $100 

of  her  real  estate  for  $75,     Held,  that  for   the  life  of  the  owner,  an  intemper- 

the  inadequacj  was  so  gross  and  uncon-  ate  man,  who  had  passed  the  age  of  six - 

scionable  ae  to  stamp  the  transaction  for  ty.  It  was  held  that  although  the  court 

fraud,  and  that  the   facts  warranted   a  could   not   but   believe   that  the  estate 

decree  «etllng  aside  the  conveyance.  had  been  acquired  for  much   less   than 

Sum — At  Purtltlon  Bala. — In  a  suit  its  worth,   that   degree  of  inadequacy 

forpartition  a  saleof  lands  worth$i,6oo  did  not    exist    which  was  in  itself  sufTi- 

wat    ordered.     Some    of    the    parties  cient  to  establish  fraud. 

were     infants,    but    a     party      to    the  1.     Ayres    v.     Baumgarten.    15    III. 

suit   who   was   jki'  juris   engaged    an  444;  Tootle   v.  Taylor,   64  lowu  629: 

agent  to  attend  the  sale  to  prevent  a  Livingston  v.  Byrne,  11  Johns.  (N.  Y.) 

sacrifice  of  the  property.      By  accident  556;  Tripp  v.  Cook,  76  Wend,  (N.  Y,) 

the  agent  was  unable  to  be  present,  and     i.-  — 11    -     r._  ._      _    .._  .. 

the  land  was  sacriliced  for  $50. 


ia^thatalthough  there  might  not  have  Burrows  r.  Lock.  10  Ves.  474.  But 
been  any  actual  fraud  on  the  part  of  the  compare  Boyd  v.  Ellis,  tl  Iowa  97; 
purchaser,  the  inadequacy  of  price  was     Mitchell  v.  Jone^,  50  Mo.  438. 


shock   the   conscience,  Szecntion  Bftle*,— In  Russell  v.  Stin- 

and,  as  infants  were  concerned,  it  was  son, 3  IIayw.(Tenn.)  i,  the  court  refused 

the  duty  of  the  court  to  set  aside  the  to  set  aside   an   execution   sale   on  the 

sale.     Mitchell  f.  Jones,  50  Mo.  438.  ground  simply  of  the  inadequacy  of  the 

iMdaqtULCy  of  Prtot  kt  Auction  8«1«.  price,  saying,  "Inadequacy  is  the  gen- 
— In  Boyd  v.  Ellis,  11  Iowa  97,  one  eral  consequence  of  execution  sales." 
hundred  and  fifty-nine  acres  were  sold  S.  Seamens  7'.  White,  8  Ala.  6i;6; 
at  auction  under  foreclosure  proceed-  Trieber  v.  Andrews,  5i  Ark.  163;  Bar- 
ings. The  property  was  worth  several  row  v.  Bailey,  5  Fla.  9;  Moncll  t. 
thousand  dollars,  and  was  bid  in  by  the  Scherrick,  54  ill.  360;  Bay  v.  Cook,  31 
mortgagee  for  $175.  It  was  AeWthat  111,336;  Trimble  f.  Ratchff,  9  B.  Mon. 
the  groM  inadequacy  of  the  price  was  (Ky.)  jii;  Worrell  i'.  Vickers,  30  La. 
of  itself  a  strong  badge  of  fraud,  and  An,  202;  Robinson  v.  Robards,  15  Mo. 
though  not  conclusive,  yet,  when  459;  Kuykendall  i'.  McDonald,  15  Mo. 
coupled  with  the  other  circumstances  of  416;  Arnold  v.  Bell,  1  lEayw.  (N.Car.) 
tl)e  case,  was  sufficient  to  warrant  a  de-  396;  Loesciiigk  11.  Bridge,  42  N.  Y.  42 1 ; 
creesetting  aside  the  sale.  van  Wyck   v.   Baker,  16  Hun  (N.Y.) 

HaUTaln*  of  LAnd,— Half  thi:   esti-  168;  Lee  v.  Hunter,    1    Paige   (N.  Y.) 

mated  value  of  land  is  not  such  a  gross  Ch,  CI9;  Scoggin  v.  Schloath,   15   Or. 

Inadequacy   as   shocks   the  conscience,  38o;Kaine  f,  Weighley,  22  Pa.  St.  179; 

and   forms   ground   of  itself  for  setting  Hartfield  i>.  Simmons,  12  Heisk.  (Tenn.) 

aside  a  sale.    Conaway  v.  Sweeney,  24  253;  Alley  v.  Connell,  3  Head  (Tenn.) 

W.  Va.  643,  fi<;o;  Bradford  r,  McCon-  578;    Bryant   v.   Kelton.    1     Tex.    45. 

ihay,  15  W.  Va,  73J,  Jenkins   v.   Einstein.  3  Biss.  C.  C.  128; 
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to  the  purchaser  of  the  fraudulent  character  of  the  transfer.'  When 
a  grantee  purchases  without  actual  notice  of  the  intent  of  the 
grantor  to  defraud  his  creditors,  but  for  a  consideration  which  is 
so  inadequate  that  it  would  be  inequitable  to  allow  the  deed  to 
stand  as  a  conveyance,  a  court  of  equity  may  set  it  aside  so  far 
as  it  purports  to  be  an  absolute  conveyance,  but  permit  it  to 
stand  as  a  security  only  for  the  moneys  actually  advanced.* 


NorriB  u.  McCanna,  29  Fed.  Rep.  757 
Penhalt  *.  Elwin,  1  Sm.  &  G.  158 
Bump  on  Fraudulent  ConvcyanceB  Sf 
RMidiilaiit  OonTeyanca. — In  Scoggii 
V.  Schloath,  15   Or.   380,   it   wai    ktld 


deed,  Ihej'  led  him  to  the  conclusion 
Ctiat  the  intention  of  the  parties  was  to 
make  a  periectljr  honest  family  Brrange- 
ment,  under  which  the  daughters  were 
undertake  the  burden  of  paying  their 


1   of   Rrand. — A   sale,   or 
datioa  in  paiement,  bv  the  debtor  to 
treditorofpropertj' of"  value  largelj  i 

eiice«B  of  the  debt  due  from  the  one  t 
the  other  ia  prima  facie  fraudulent, 
when  made  under  an  impending  aei: 
«f  the  same  propertv  by  another  c: 
Iter.     Worrell  -v.    Vlckers,  30  La.  An. 


their  mother's  death.  He  then  pointed 
It  the  favor  shown  by  the  courts  as  to 
the  question  of  consideration  in  family 
BettlementB.  "  It  appears  plain  that 
though  valuable  and  good  consideration 
was  given  by  the  daughters,  that  con- 
sideration cannot  have  been  the  full 
value  of  the  estate.  But  it  also  appear* 
to  me  to  be  plain  that  when  a  bona  fide 
and  honest  instrument  is  executea  for 
FunUyBetUaniant. — Unless  the  rights  which  valuable  consideration  is  given, 
of  existing  creditors  are  thereby  direct-  and  the  instrument  is  one  between  rela- 
ly  affected,  inadequacy  of  consideration  lives,  the  court  cannot  say  that  the  dif- 
will  not  be  regarded  as  a  badge  of  fraud  ference  between  the  real  value  of  the 
in  the  case  of  family  settlements  hon.  estate  and  the  consideration  given  is  a 
estly  made.  In  re  Johnson,  L.  R.,  10  badge  of  fraud;  and  if  it  is  not  a  badge 
Ch.  Div.  3S9;  ji  L.  J.,  N.  S..  Ch.  i;03.  of  fraud,  or  evidence  of  an  Intention  to 
In  that  case  J.,  in  consideration  of  fove  defeat  creditors,  it  has  no  relation  to  the 
and  affection  and  of  a  covenant  by  her     case." 

two  daughters,  granted  a  farm  and  1.  Beadles  v.  Miller,  9  Bush  (Ky.) 
premises  in  trust  for  them  In  equal  405;  Eck  v.  Hatcher,  58  Mo,  J35;  Smith 
shares.  They  covenanted  to  pay  all  v.  Schmiti,  10  Neb.  600;  Peabody  v. 
just  debts  incurred  by  her  up  to  the  date  Fenton,  3  Barb.  (N.  Y.)  Ch.  457;  Hop- 
of  the  deed  of  grant  in  connection  with  pin  v.  Doty,  15  Wis.  573;  DeWitt  %: 
the  working  and  management  of  the  Perkins,  J3  Wis.  473,  But  sec  Johnson 
""  ■     ■     "  -  -      -   -■"    I.  Newman,  43   Ten.   638,  iji  which   It 

was  held  that  although  to  support  • 
pleaof^ao  _/fiy«  purchaser  it  is  neces- 
sary to  prove  thepaymentof  a  valuable 
consideration,  it  is  not  necessary  that 
such  payment  should  be  adequate. 

3.  Bigelow  V.  Ayrauit,  46  Barb.  (N. 
Y.)  143;  Van  Wyck  v.  Baker,  16  Hud 
(N.  Y.)  168;  Boyd  I..  Dunlap,  i  Johna. 
Ch.  {N.  Y.)  478;  McArthur  -o.  Hoy*- 
radt.  II  Paige  {N.  Y.)  495;  ClemenU 
V.  Moore,  73  U.  S.  (SVall.)  31a; 
Grove  7'.   Watt,    1  Sch.    &   L«T. 


farm.  This  deed 
all  J's  property.  An  action  was  brought 
by  a  creditor  to  set  aside  this  deed  un  - 
der  13EH1.,  ch.  5.  His  debt  was  not 
Incurred  by  J,  but  by  her  predecessor 
on  the  farm,  with  whom  she  iiad  en- 
tered Into  a  like  covenant;  but  she  had 
given  a  promissory  note  for  the  amount 
of  the  debt.  One  daughter  was  an  in- 
fant at  the  date  of  the  deed;  the  other 
daughter  had  carried  on  the  farm  since 
that  date.  Fhv,  j.,  in  tlie  course  of  his 
judgment,  pointed  out  that  the 


;  ,49?; 


n  part  meritorious  and  in  Bump,  Fraud.  Conv.  564;  Mky,  Vol.   St 

part  valuable.     He  then  reviewed   the  Fraud.  Alienations,  135. 

circumstances  of  the  family  at  the  time  Snla  In  Oanrt  of  Bqoitj. — In   Boyd  i-. 

of  the  execution  of  the  deed,  and  held  Duntap.  i  Johns.  Ch.  (N.  Y.)47S.  a  son 

that,  independently  of  the  result  of  the  claimed   property   levied   upon   by  hJK 
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Mtite  INADEQUA  TE  CONSIDERA  TION. 

T.  Li  Sniti  far  Spedflo  Puformatiee. — Although  in  the  older  cases 
it  seems  to  have  been  held  that  a  court  of  equity  would  refuse  to 
decree  specific  performance,  except  when  there  were  mutual  agree- 
ments, fair,  just  and  reasonable,  and  founded  on  good  or  valuable 
and  adequate  considerations,*  it  is  now  generally  held  that  mere 
inadequacy  in  the  consideration  is  not  sufficient  ground  for  re- 
fusing to  enforce  performance.*  But  if  the  inadequacy  besogross. 
as  to  shock  the  conscience  of  a  reasonable  man,  and  the  proof  of 


fxlher'B  creditor*  by  virtue  of  a  bill  of 
ale  iDil  deed  \>y  his  father  to  him. 
Kent,  Ch.,  in  deciding  the  case,  said: 
'The  only  question  with  me  has  been 
wbeiher  the  plaintifrs  ought  to  be  left  to 
Ifaeir  legal  remedji,  or  wliether  the  case 
iflbrds  sufficient  ground  for  a  limited 
interference  by  allowing  the  deed  of  the 
real  estate  to  stand  as  a  securitj>  only 
(or  Hich  consideration  as  has  been 
rfiown  by  the  younger  Duntap.  There 
ippean  to  be  a  very  considerable  In- 
adequacy of  price,  even  admitting  the 
omuderatioii  expressed  in  the  deedj 
and  to  allow  the  deed  to  stand 


c  doing  j 


J  justice  to  the  partieB  and 
franting  a  relief  which  cannot  be  af- 
Jordcd  at  law.  A  court  of  law  can  hold 
00  middle  course.  The  entire  claim  of 
each  party  must  rest  and  be  determined 
«t  taw  on  the  single  point  of  the  validi- 
ty of  the  deed,  but  it  is  an  ordinarv 
OK,  in  this  court,  that  a  deed,  though 
not  abaolutely  void,  yet,  if  obtained  un- 
der unequitable  circumstances,  should 
nind  only  as  a  security  for  the  sum 
roily  due." 

MTBTttttK  Dabtor'i  Property  from  Far' 
max  tf  Debt*.— In  Clements  v.  Moore, 
«  U.  S.  <6  Wall.)  399,  B  suit  was 
Drought  to  set  aside  as  fraud  u- 
knt  a  sale  ot  a  stock  of  merchan- 
dise. SwAVNK,  J.,  who  delivered 
■he  opinion  of  the  court,  said:  "  A  sale 
may  be  vcrid  for  bad  faith,  though  the 
buyer  pays  the  full  value  of  the  prop- 
erty boueht.  This  is  the  consequence 
wliere  hit  purpose  is  to  aid  the  seller 
in  perpetrating  a  fraud  upon  his  credi- 
tors, and  where  he  buys  recklessly,  with 
guiliv  knowledge.  Where  the  fact  of 
fraud  is  established  in  a  suit  at  law,  the 
buyer  loses  the  property  without  refer- 
ence to  the  amount  or  application  ot 
what  he  has  paid,  and  he  can  have  no 
relief  either  at  law  or  In  equity.  When 
tlie  proceeding  Is  in  chancery,  the 
jurisdiction  exercised  is  more  flexible 
•nd  tolerant.  The  court  of  equity  ap- 
pealed to,  while  it  scans  the  transaction 


with  the  severest  scrutiny',  looks  at  all  the 
facts,  and,  giving  to  each  one  its  due 
weight,  deals  with  the  subject  before  it 
according  to  its  own  ideas  of  right  and 
justice.  In  some  instances  it  visits  the 
buyer  with  the  same  consequences 
which  would  have  followed  in  an  actiort 
at  law.  In  others  it  allows  a  security 
to  stand  for  the  amount  advanced  upon 
it.  In  others  it  compels  the  buyer  to- 
account  only  for  the  difference  between 
the  under  price  which  he  paid  and  the 
value  of  the  property.  In  others,  al- 
though he  may  have  paid  the  full  value 
and  the  property  may  have  passed  be- 
yond the  reach  of  the  process  of  the 
court,  it  regards  him  as  a  trustee,  and 
charges  him  accordingly.  Where  he 
has  honestly  applied  the  price  to  the 
liabilities  of  the  seller,  it  may  hold  him 
excused  from  further  responsibllity- 
The  cardinal  principle  in  all  such  case* 
is,  that  the  property  of  the  debtor  shall 
not  be  diverted  from  the  payment  of  hi» 
debts  to  the  injury  of  his  creditors,  by 
means  of  the  fraud." 

1.  Andrews  ti.  Andrews,  38  Ala.  431; 
Lear  v.  Chouteau,  33  III.  39;  Webb  v. 
Alton  etc.  Ins.  Co..  to  III.  223;  Clem- 
ent -v.  Reid,  17  Miss.  (9  Sm.  &  M.) 
.^35;  Powers  V.  Hale,  35  N.  H.  145; 
Seymour  v.  Delancy,  6  Johns.  Ch. 
(N.  Y.)  a2J;  Gasque  v.  Small,  * 
Strobh.  (S.  Car.J  Eq.  71;  CHther«ll  v. 
~   "  Dessauss  (S.  Car.)   357;  Ca. 


Hill  (S.  Car.)  Ch. 
in,  3  Cox  77;  SavUe 
Vms.   74S;    Tiilj  v. 


been   v.   Gordi 

J''  °t'le° 
Peers,  cite 

S.  Lee  V.  Kitby,  104  Mi 
Powers  u.  Mayo,  97  Mass.  18a;  Wrk 
TI.  Johnson,  SS  Mass.  (4  Allen)  359; 
Leach  11.  Fobes,  11  Grav(Ma8B.)  506; 
Shepherd  ti.  Bevin,  9  dill  (Md.)  3: 
Young  i>.  Frost,  5  Gill  (Md.)  18! 
Burtch  V.  Ht^ge.  Harr,  Ch.  (Mich.)  3:  . 
Harrison  v.  Town,  17  Mo.  337;  Bean 
V.  Valle,  2  Mo.  Ilf.;  White  ».  Thorn p- 
Bon,  I  Dev.  &  B.  Eq.  (N.  Car.)  403; 
Shaddle  v.  DIsborough,  30  N.  J.  Eq. 
497;  Ready  v.   Noakes,   39   N.  J.   Eq. 
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suitofor  INADliQCATE  COiSSWERATIO.W 

it  so  clear  as  to  lead  to  a  reasonable  conclusion  of  fraud  or  mis- 
take, the  court  will  refuse  to  decree  specific  performance;'  or  if 
the  inadequacy  be  of  such  a  nature,  when  connected  with  other 

heir  at  law  and  the  devisee  of  a   testa- 
tor   concerning    his    Eanitj'    and    free 
agencv  at  the  time  of  making   his  tasl 
Westervelt     will.     Such   contracts   are   not  against 


iffl\  Rodman  i>.  Zilley,  l  N.J.  (Sax.; 
Eq.  320;  Viele  v.  Troy  &  B.  R.  R.,  11 
"     ■      '■■     Y.)  381;    Seyi 

-w.  (If.  Y.)  +^5; 
n,  I    Hoff.  (N. 


Barb.  (N.  Y.)  381;  Seymour  v.  De- 
"ancy,  3  Cow.  (N.  Y.)  445;  Westervell 
■.  Matchson,  i    Hoff.  (N.  Y.)  Ch.  37 


Galloway  v.  Barr.  u  Ohio  353;  Sarter 
■u.  Gordon,  2  Hill  (S.  Car.)  Ch.  Ill; 
Tripp  V.  Tripp,  Rice  (S.  Car.)  Ch.  84; 
Rue»eli  V.  Stinson,  3  Hayw.  (Tenn.)  1 ; 
White  c.  Flora,  a  Tenn.  416;  Curlin  v. 
Hendricks,  3s  Tex.  375;  Hale  *.  Wi!k- 
jn»on,  31  Gratl.  (Va.)  75;  Conaway  v. 
Sweeney,  24  W.  Va.  643;  Booten  v. 
Scheffer.  zi  Gratt.  (Va.)  474;  Byers  v. 
Surget,6oU.S.  (19H0W.)  303;  Erwin  v. 
Parham,  y  U.  S.  (la  How.)  197;  Cath- 
«art  f.  ftobinson  (5  Pet.),  30  U.  S. 
264;  Gamett  v.  Macon,  2  Brock.  C. 
C.  i8,si  Callaghan  11.  Callaghan,  8  CI. 
it  Fin.  374;  Bower  ti.  Cooper,  2  Hare 
40S;  Abbott  V.  Sworder,  4  De  G.  & 
Sm,  448;  Burrowes   tj.    Lock,   10  Ves, 

go;  Mortlock  v.  Bulter,  10  Vee.  292; 
oles  11.  Trecothick,9  Ves.  246;  White 
!■.  Damon,  7  Ves.  30;  Western  v.  Rus- 
^ell,  3  Ves.  &  Bea.  188.  But  see  Mar- 
graf  V.  Muir,  .^7  N.  Y.  155;  Wistar's 
Appeal,  80  Pa.  St.  4S4. 

TaUnc  AdnnUn  or  Sellera  Icna- 
raaiw. — In  Falcke  v.  Gray,  4  Drew  351, 
the  court  refused  to  decree  specific  per- 
formance of  a  contract  which,  although 
not  actually  fraudulent,  was  one  in 
which  the  parties  were  not  on  an  equal 
footing,  the  plaintiff  knowing  and  the 
purchaser  being  ignorant  of  the  value 
of  the  thing  sold,  and  the  price  being 
wholly  inadequate. 

ToTthlMB  Oorporate  Stock.— In  Pow- 
ers V.  Mayo,  97  Mass.  180,  the  court 
decreed  specific  performance  of  a  con- 
tract for  the  sale  of  certain  real  estate, 
although  stock  which  the  seller  had 
^reed  to  take  in  part  payment  of  the 
price  at  par  was  in  reality  worth  onlj- 
ten  cents  on  the  dollar. 

EnfitTolitg  Family  ArrasKonLent. — In 
Leach  v.  Fobes,  77  Mass.  (11  Gray) 
.^06,  a  bill  was  brought  to  enforce  an 
agreement  with  reference  to  the  distri- 
bution of  the  real  estate  of  a  testator. 
BiGELOw,  J.,  who  delivered  the  opin- 
ion of  the  court,  said;  "The  agreement 
set  out  in  the  bill  is  of  a  nature  which 
is  entitled  to  the  highest  favor  at  the 
hands  of  a  court  of  equity.  It  is  the 
result  of  a  familv  compromise  of  a  con- 
troversy which  had  arisen  between  the 


they  contribute  to  the  peace  and  har- 
mony of  families  and  to  the  prevention 
of  litigation,  they  will  be  supported  in 
equity  without  an  enquiry  into  the  ade- 
quacy of  the  consideration  on  which 
they  are  founded.  Stapilton  v.  Stapll- 
ton,  I  Atk.  2;  Naylor  i>.  Winch,  1  Sim. 
&  Stu.  565;  Weatley  v.  Westley, 2  Dru. 
&  War.  503." 

1.  Western  R.  R.  Corporation  -d. 
Babcock,  47  Mass.  (6  Met.)  346;  Burtch 
V.  Hogge,  Harr.  Ch.  (Mich.)  31; 
Bean  1:  Valle,  z  Mo.  126;  Shaddle  v. 
Disborough,  30  N.  J.  Eq.  370;  Viele  v. 
Troy  &  B.  R.  R.  Co.,  21  Barb.  (N.  Y-) 
381;  Seymour  v.  Delancv,  3  Cow.  (N. 
Y.)  34S;  Tripp  v.'  Tripp,  Rice 
(S.  Car.)  Ch.  84;  Hale  w.  Wil- 
kinson, 21  Gratt.  (Va.)  75;  Conaway  r. 
Sweeney,  24  W.  Va.  b^y,  Byen  v. 
Surget,  60  U.  S.  '19  How.)  303;  Cal- 
laghan V.  Callaghan  S  CI.  &  Fin.  374, 

men  PaiTomiMico  Docned. — In  Sey- 
mour t'.  Deiancy,  3  Cow.  (N.  Y.)  445, 
521,  the  court  said:  "On  the  question 
of  decreeing  specific  pcrformajice  of 
executory  contracts,  the  Court  of 
Chancery  must  exercise  its  discretion — 
not  an  arbitrary,  but  a  sound  judicial  dis- 
cretion. If  the  contract  be  free  from 
objection,  it  is  the  duty  of  the  court  to 
decree  performance.  But  if  there  are 
circumstances  of  unfairness,  though  not 
amounting  to  fraud  or  oppression,  or  if 
the  inadequacy  of  consideration  be  so 
great  as  to  render  the  bargain  hard  and 
unconscionable;  on  either  ground  the 
court  may  refuse  its  aid  to  enforce  the 
contract,  and  leave  the  parties  to  con- 
test their  rights  in  a  court  of  law.  If  it 
is  asked  what  degree  of  inadequacy  is 
necessary  to  constitute  the  bai^ain  a 
hard  one,  it  might  be  asked,  In  answer. 
what  degree  of  inadequacy  is  necessary 
to  constitute  fraud — to  shock  the  con- 
science and  produce  an  exclamation? 
The  truth  is,  tnat  neither  the  one  nor 
the  other  admits  of  a  definite  answer. 
It  must  be  determined  by  the  judgment 
of  the  court,  and  as  there  is  certainty  a 
difficulty  in  ascertaining  the  precise 
point,  there  is  much  less  danger  In 
stopping  short  of  it  than   in  going  be- 
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INCEST. 

circumstances,  as  to  prove  that  the  contract  was  entered  into  by 
the  parties  without  any  intention  of  being  carried  into  effect.* 

nfASSQIIATS  PBIOK — See  Illegal  Contracts;  Inade- 
quate Consideration;  Sales  ;  etc. 

DICEST. 


St. 


Tke  Carnal  Knoviledgt,  339. 
^f  tbe  Crime,  336,  III.  Indictment,  341. 

I.     JielatiOKskif,  336.  IV.  Evidence,  344. 

L  Deflniticai. — Incest  is  the  carnal  copulation  of  a  man  and  a 
woman  related  to  each  other  in  any  of  the  degrees  within  which 
marriage  is  prohibited  by  law.* 

Incest  is  purely  a  statutory  offence,  being  unknown  to  the  com- 

yond  it    To  m«  it  seems  a  solecism  in  intelligent  and   upright,  and  Incapable 

language  to  say  that  a  party  who  has  of  being  ever  willingly  or  unwittingly 

obtained  an  inequitable  bargain  shall  be  made     the    Instniinents     of   fraud    or 

received  in  a  court  of  equity  to  demand  oppreseion."     It  was  lield  in  that  case 

its  performance."  that    a    judicial  sale    of   lands    which 

SrOBi    InadaqnAoy     aa    STtdenea    of  amounted    in  quantity   to  over   14,000 


-In  Byers  v.  Surget,  60  U.   S.  acres  and  were  worth  at  the  time  al 

<i9   How.)   303,   the    court  said:    "To  $70^)00,  at  a  price  of  only  $9,131  must 

meet  the  objection  made  to  the  sale  in  be  set  aside. 

this  cue,  founded  on  the  inadequacy  of        Vta«t  Deenea  QroH  InadeanAoy. — In 

the  price  *t  which  the  land  was  sold,  it  Westervelt  v.  Matheson,  HofT.  Ch.  (N. 

is  insisted  that  inadequacy  of  considera-  Y.)  37,  it  was  ktld  in  an  action  for  spe- 

tlon,  singly,  cannot  amount  to  proof  of  ciJic  peribrmance  that  a  purchase  at  the 

fraud.     This      position,     however,     is  price  of  |3,90O  of  property   valued  by 

scarcely  reconcilable  with  thequaliRca-  the  witnesses  from  |3,Soo  to  $3,500  was 

tion    annexed    lo    it     by    the    courts,  not  a  case  of  such  gross  inadequacy  as 

namely,  unless  such  inadequacy  be  so  would  warrant  the  court  in  refusing  a 

gross     as    to    shock     the    conscience;  decree,  even  assuming  the  larger  sum 

for    this   quatitication    implies    neces-  to  be  the  fair  value;   and  in  Abbott*. 

sarily    the   affirmation    that   if  the  in-  ijworder,  4  De  G.  &  Sm.  44S,  the  dif 

adequacy  be  of  a  nature   so   gross  as  ference    between    £3,.500,    which    the 

lo    shock      the     conscience      it      will  '   -■ '   '-  ■—  •'•-  ■-' —  -'  ■'•■■ 

amount   to  proof  of  fraud.     Again,  in  ,      _      _ 

answer   to    the    sante   objection,   it  is  to    be  paid   for   it,  _ 

insisted     that     whatever    presumption  as  to  require  the  court  to  refuse  specific 

arising  from  inadequacy  of  considera-  performance. 

lion  may  be  permitted  with  respect  to  1.  In  Catlughun  :'.  Callaghan,  8  CI. 
transactions  strictly  limited  to  vendor  ^  Pin.  374,  a  proprietor  of  an  estate  in 
and  vendee,  no  unfavorable  inference  Ireland  conveyed  it  to  hisbrother  at 
from  that  cause  is  permissible  with  re-  the  price  of  £6,000.  Thereafter  his 
spect  to  sales  made  under  judicial  pro-  brother  granted  him  a  lease  for  life  on 
ceM.  Certainly  the  fact  that  sales  are  terms  which  were  almost  gratuitous  in 
made  by  the  officers  or  ministers  of  the  their  nature-  The  evidence  showed 
law,  and  under  its  authority,  may  prop-  that  the  lessee  had  obtained  the  lease 
erly  weaken  the  usual  presumption  ibr  the  purpose  of  enabling  him  to 
arisini;  from  gross  inadequacy;  but  to  prove  a  qualification  for  M.  F,  The 
declare  that  such  inadequacy,  con-  court  Ac/<j  that  that  fact  taken  in  con- 
nected with  other  facts  and  circum-  ncction  with  the  gross  inadequacy  of 
itances  evincing  fraud  or  unfairness,  the  consideration  and  the  other  facts  of 
could  never  be  regarded  as  aUccting  the  case,  sufficiently  showed  that  the 
sales  under  process,  would  be  as  agreement  was  one  which  the  parties 
rational  aa  the  assertion  that  process  of  liod  not  intended  should  be  carried  into 
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mon  law;'  but  it  is  defined  and  punished  as  a  felony  in  most  of 
the  states* 

n.  Sswntiala  of  the  Cttan* — l.  Relationship. — In  order  to  consti- 
tute the  crime  of  incest,  the  parties  must  be  related  to  each 
other  in  some  degree  within  which  marriage  is  prohibited ;  and 
this  usually  includes  the  first  three  degrees  of  consanguinity,  con- 
sisting of  the  relationships  of  parent  and  child,  brother  and  sister, 
and  uncle  and  niece  or  aunt  and  nephew.  In  the  case  of  parent 
and  child,  the  relationship  need  not  be  of  blood,  for  it  is  equally 
criminal  for  a  man  to  have  carnal  intercourse  with  his  stepdaugh- 
ter during  the  life  of  her  mother  ;^  and  the  same  is  true  of  a  step- 
mother and  stepson.*  But  such  intercourse  is  not  incest  after 
the  death  of  the  stepchild's  parent ;"  nor  before,  unless  it  be 
shown  that  one  of  the  parties  was  lawfully  the  husband  or  wife  of 
the  parent  of  the  other.* 

1.  Slate  V.  Keesler,  78  N.  C.  469;  «.  McGrew  v.  State,  13  Tex.  App.  340. 

c,  %  Am.  Cr.  Rep.  331 ;  4  BI.  Com.  64.  4.  Baumer  u.  State,  49  Ind.  544. 

See  State  v.  Slaughter,  70  Mo.  4S4,  B.  Johnson   v.   State,  20  Tex.   App. 

Inoait  Ro  Oflanoa  at  Oommon  Lkw. —  609;  s.  c,  54  Am.  Rep,  535. 

In   State  v.   Keesler,  iufra,  it  is  said  Bt«p-par*nt — SSMt  of  Oeatli  of  Hata- 

that  IncestwaGnotindicIableatcommon  ral  Parent. — In  the  case  of  Johnson  v. 

law,  and  as  we  have  no  statute  In  this  State,  sufra,  the  court  saj':  "During 

state    declaring    it    to    l>e    a   criminal  the  existence  of  the  marriage  relation 

offence,    this     indictment     cannot     be  between  defendantand  Kinnte's mother, 

maintained.     It  is  related  that  in  the  carnal  Intercourse  between  defendant 

time  of  the  Commonwealth  in  England,  and  Kinnie  would  unquestionably  have 

when    the    ruling    found    it   for    their  been  incestuous.     Kinnie  wa«  then  his 

interest   to    put  on   the   semblance   of  wife's  daughter.     But  after  the  death  of 

extraordinary  strictness  and  purity  of  the   mother   and   wife,  the   relation  of 

morals.     Incest     and    wilful    adultery  stepfather     and     stepHaughter    wliich 

were  made  capital  crimes;  but  at  the  existed  between  defendant  and   Kinnie 

Restoration,  when  men  from  the  abhor-  ceased.     She  was  no  longer  his  wife's 

rence  of  the  hypocrisy  of  the  late  times  daughter,  within   the   meaning  of   the 

fell  into  a  contrary   extreme  of  licen-  statute  defining  the  crime  of  incest     A 

tiousness,  it  was  not  thought  proper  to  divorce  l>etween  the  defendant  and  his 

renew  the  law  of  such  unfashionable  wife  would  likewise  have  put  an  end  to 

rigor;   and   these   offences    have    l>een  his  relation  to  Kinnie.     (Noble  v.  State, 

erer  since  left  to  the  feeble  coercion  of  32  Ohio  St.  541 ;  s.  c,  i  Green  Cr.  Rep. 

the   spiritual   court,   according   to    the  661;  Compton   v.   State,  13  Tex.  App. 

common  law.  4  Bl.  Com.  64;  iTomlin,  271;  s.  c,  44  Am.  Rep.  703.     RelatioD- 

L.  D.  160;  Bish.  Stat.  Cr.,4f  725.728;  ship  by  affinity  ceases  with   the   dis- 

Bish.  Mar,  &  Div.,  4^313,  315.  solution   of  the   marriage    creating  it 

«.  See  Sute  -v.  Keesler,  78  N.  C.  469;  i  Bish.  Mar.  &  Div.,  J  314;  i  Bish.  Cr. 

B.  c,  1  Am.  Cr.  Rep,  331,  Proc.  it  901.)     If  our  view  of  the  law  be 

b  Lonlolana. — As   to   the   crime    of  correct,  and  we  are  satisiied   that  it  Is, 

incest  under  the  laws  of  Louisiana,  see  the  defendant  is  not  guilty  of  the  crime 

State  ■D.  Smith,  30  La.  An.,  part  2.,  846.  of  incest,  and  the  court  erred  in  so  in- 

In     KlMOiiTl. — The     prohibition     in  structing  the  jury  as  to  allow  them  to 

Missouri  Rev.  St.,  ^4  j68,  1538,  of  co-  find   him  guilty,  the  evidence  showing 

habitation    of   persons   within   certain  that,  if  he  had  carnal  Intercourse  with 

degrees   of    consanguinity,    has    been  Kinnie,  it  was  not  undl  a^er  her  rela- 

construed   to  render   Incest  indictable,  tionship  to  iiim    of  stepdaughter  had 

State  V.  Slaughter,  70  Mo.  484.  ceased  to  exist.     Under  the  facta  of  the 

In  Mortli  Carolina, — As  to  the  North  case,  he   may   be  guilty   of  fornication' 

Carolina   law   relating    to    incest,   see  and  of  adultery,  and  perhaps  of  rape, 

State  V.  Keesler,  78  N.  C.  ifya.  but  not  of  incest." 

$,  Norton  v.  State,  106    Ind.    163;  6.  McGrewu.State,  13TCX. App.340. 
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Under  statutes  defining  incest,  the  relationship  of  brother  and 
sister  indudesa  brother  or  sister  of  the  half-blood  ;*  and  it  has 
been  held  that  a  brother-in-law  and  sister-in-law  are  within  the 
prohibition  of  a  statute  forbidding  marriage  between  persons 
nearer  of  kin  by  consanguinity  or  afHnity  than  cousins.*  The  fact 
that  one  of  the  parties  to  the  crime  was  born  out  of  wedlock  is 
immaterial,  if  he  sustains  toward  the  other  a  relationship  within 
some  prohibited  degree  of  consanguinity  ;  therefore,  carnal  inter- 
course with  an  illegitimate  brother  or  sister,  or  son  or  daughter,  is 
incest,  and  creates  guilt  of  the  same  degree  as  if  the  other  partici- 
pant had  been  born  in  lawful  wedlock.' 

1.  Territory  v.  Corbetl,  3  Moni.  Ter.  lo    wit.    ibe     said     Etta    Drake    bein); 

so;  Slate  p.  Wyman,  5qVt.  527-  'hen   and   there    the   sister   by  affinity. 

Bntlur  uid  Sifter  of  tlie  Hatf-bleod.  said  relation  being  commonly  known 
—  In  Stale  v.  Wyman,  svpta.  "it  was  as  sister-in-law,  of  tbe  said  Stanton  E. 
objected  that  the  indictment  was  not  Stewart,"  and  ihe  only  question  pre- 
iuslained  by  proof  that  the  respondent  senied  is,  whether  the  indictmeat  con- 
committed  ihe  oSence  with  a  daughter  tains  a  sufficient  statement  of  the  rela- 
of  his  half-brother,  it  being  claimed  tionship  between  the  defendant  and  Etla 
that  the  word  'brother'  in  Ihe  statute  Drake.  It  is  claimed  that  the  indicl- 
was  not  broad  enough  to  cover  a  brother  ment  is  in  this  respcci  bad:  isl,  bi- 
uf  the  half-blood.  In  support  of  (his  i;ausc  it  does  not  slale  how  the  relation- 
claim  it  is  urged  that  at  common  law  a  ship  was  created,  and  that  it  still  sub- 
brother  of  the  hair-blood  is  not  a  sisis  ;  and  2nd,  because  no  relatives  by 
brother,  and  cannot  inherit  as  such.  Il  affinity  are  nearer  than  cousins  by  con- 
is  true  that  by  (he  common  law  a  brother  sanguinicy,  there  being  no  mode  of 
of  tbe  half-blood  could  noi  inherit,  but  comparison  between  relatives  by  affinity 
this  was  a  rule  for  regulation  of  the  and  relatives  by  consanguinity.  "The 
descent  of  property,  and  had  no  broader  first  objection  to  Ihe  indictment  is  dis- 
scope.  It  did  not  undertake  to  effect  posed  of  by  Ihe  decision  in  ihe  caii: 
the  relations  of  brethren  of  the  half-  of  Noble  v.  Stale,  32  Ohio  St.  541." 
blood  any  further  than  to  prescribe,  for  "Tbe  second  objection  cannot  be  sus- 
certain  reasons  having  their  origin  in  lained.  The  staiuic  prescribes  ihc  pun- 
tbe  ancient  system  of  feudal  tenures,  ishment  of  persons  having  sexual  in- 
Ihat,  in  the  descent  of  the  inheritance,  tercourse  who  are  '  nearer  of  kin  by 
a  brother  of  the  half-blood  should  be  consanguinity  or  affinity  than  cousins, 
left  out.  The  common  law  rule,  there-  having  knowledge  of  their  relationship,' 
fore,  would  have  no  force  in  a  case  of  and  we  are  aware  of  the  opinion  that 
this  kind,  bm  the  generally  understood  under  ihis  statute  the  degrees  of  rela- 
signilicance,  and  the  word  *  brother'  as  tionship  by  affinity  are  to  be  determined 
used  in  the  common  aSalrs  of  life,  and  as  in  the  sanu  manner  as  degrees  of  rela- 
delined  by  the  lexicographers  ol  recog-  tionship  by  consanguinity,  and  that  a 
niied  authority,  should  be  adopted  in  brolher-in-Iaw  and  a  sister-in-law  are. 
the  construction  of  the  statute.  In  the  within  the  meaninitof  this  statute,  nearer 
present  case,  however,  all  question  is  of  kin  than  cousins." 
removed  by  L.  R.,  §  2131.  which  pro-  S.  State  v.  Scbaunhurst,  34  loma 
vides  that  'the  degrees  of  kindred  shall  547;  People  v.  Lake,  no  N.  V.  61:  State 
be  computed  according'  to  the  rules  of  v.  Laurence,  95  N.  C.  659.  See  Baker 
ihe  ciwil  law;'  and  by  these  the  half-  v.  Slate.  30  Ala.  521, 
blood  are  committed  in  all  respects  Dlegltinwte  Child.— In  People  v.  Lake. 
rqually  with  the  whole  blood,  a  Kent  tupra.  the  court  in  brief  said  :  "The 
Com.  453."  principal  ground    of  defence  asserted  is 

8.  Stewart  v.  Stale,  3g  Ohio  St.  153;  that   his  daughter  with  whom  he  com- 

s.  c,  4  Am.  Cr.  Rep,  271.  milted  adultery  was  illegitimate,  and  so 

Bntliar-ln-Iaw  and  BUter-In-Iiav. —  it  was  not  incest.  He  eeduced  that 
In  Stewart  v.  Slate.  lupra.  Stewart  daughter's  mother;  abandoned  her  and 
was  indicted.  The  indiciment  charging  the  child  for  some  years;  then  return. 
"Ihe  said  Stanton  E.  Slewarl  and  Ihe  ing,  took  Ihe  daughter  for  his  book- 
said  Ella  Drake  being  then  and  there  keeper,  as  he  said;  seduced  her  in  Itjrn, 
nearer  of  kin  by  affinity  than  cousins,  and  now  pleads  her  illegiiiinate  birth. 
10  C,  of  L.— 33.                                837 
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It  is  essential,  to  constitute  the  crime  of  incest,  that  not  only 
tht  prohibited  relationship  exist,  but  that  the  sexual  act  be 
committed  in  the  full  knowledge  of  such  relationship;  and  when 
a  person  has  sexual  intercourse  with  another,  who  is  related  to 
him  within  some  prohibited  degree,  in  ignorance  of  such  relation- 
ship, such  person  is  not  guilty  of  the  crime  of  incest.'  But  this 
does  not  excuse  the  party  committing  ihe  act  in  the  knowledge 
of  the  relationship.' 

1'he  ofience,  although   committed   with  354;  Slate  v.  Ellis,  74  Mo.  385;  9.  c,  41 

a  daughier  born  out  of  wedlock,  is  not  Am.    Rep.   321.     See   Rea   v.    Harring- 

hy    thai    fact    miiigaied    or    condoned.  Ion.  5S  Vi.  iS. 

She  stood  related  10  him  by  consan-  Xnowhdge  of  SslUlMihlp. — But  sc« 
(juioity  wilhin  (he  forbidden  degrees.  Slate  i.  Wyman,  59  Vt.  5*9,  ohere  it 
That  ihe  had  no  iuherilabic  blood  for  was  urged  ifiat  ihc  indictmeni  {9  fatally 
the  purposes  of  descent  and  dislribu-  delectivc.  in  (hat  it  does  not  charge  the 
tion  does  not  allcr  ibe  actual  and  nat-  respondent  wiih  knowledge  of  the  re- 
ura)  relation.  Kent  says,  while  speak-  latiouship  existing  beiwcen  himself  and 
ingof  the  general  legislation  relative  to  the  farlictpi  criminii  at  the  time  of 
bajlards,  'the  relaxation  in  the  laws  of  the  commissfon  of  the  crime  charged. 
so  many  of  the  States  of  the  severity  of  The  indictment  is  based  upon  R.  L.  g 
the  common  taw  resls  upon  Ihe  principle  4346,  which  provides  that  "  persons 
(hat  Ihe  relation  of  parent  and  child,  between  whom  marriages  are  prahib- 
which  exists  in  this  unhappy  case  in  ited  by  g  2306,  or  g  3307,  who  inler- 
hII  iu  native  and  binding  force,  ought  marry,  or  who  commit  fomicalion  with 
10  pn>duce  the  ordinary  legal  conse-  each  other,  shall  be  punished  as  in 
quences  of  that  consanguinity'  (Kent  case  of  adultery."  The  indictment  suf- 
Com..vol.  a,  p.  •313).  It  was  early  ^/rf  ficienily  charges  that  the  respondent 
10  be  unlawful  for  a  bastard  10  marry  was  related  to  the  partUtps  within  tho 
within  the  Leviiical  degrees  (Hains  ii.  degree  of  consanguinity  specified  in 
Jeffel,  I  l.d.  Raym.  68),  a  doctrine  which  sections  1306  and  3307,  and  that  he 
of  necesEity  recognized  relationship  and  committed  fornication  with  her.  For- 
consanguinity.  But  our  statutes  leave  nication  is  only  made  a  crime  when 
no  room  for  any  reasonable  doubt.  The  committed  by  persons  within  certain 
Penal  Code  (section  303)  enacts  that  degrees  of  consanguinity.  It  is  there- 
persons  being  iriihin  the  degrees  of  fore  a  statutory  crime  m«rcly,  and  its 
consanguinity,  wilhin  which  marriages  definition,  and  Ihe  proceedings  to  pun- 
are  declared  by  law  to  be  incestuous  ish  persons  charged  with  it.  are  de- 
and  void,  who  shall  inlcrmarry  with  pendent  upon  the  words  of  il)e  statute 
each  other,  or  who  shall  commit  adul-  itself.  The  statute  is  entirely  silent  as 
lery  or  fornication  with  each  other,  to  any  scienter.  It  does  tiot  say  that 
nhaii,  upon  conviction,  be.  punished,'  a  person  who  knowingly  or  wilfully 
etc.  This  enactment  is  taken  from  the  commits  fornication  with  one  related  in 
Revised  Statutes  (pt,  4,  ch.  I,  lit.  5,  art.  him  or  her.  within  the  degrees  of  con- 
3.  §  19),  and  its  reference  is  to  the  pro-  sanguinily  which  prohibit  marriage. 
vision  as  to  marriage  (pi,  3,  ch.  S.  tit.  i.  shall  be  punished,  etc.  To  come  with- 
arl.  I,  §  3).  That  declares  marriage  be-  in  the  siaiule,  therefore,  it  was  not 
tween  parents  and  children  incestuous  necessary  to  allege  knowledge  of  the 
and  void,  and  specially  includes  illcgili-  relationship. 

male    as    well   as    legitimate    children.  2.  State  v,   Ellis,  74   Mo.   385;    s.  c. 

Since,  therefore,   ihe   consanguiniiy  be-  41    Am.   Rep.   311,     In    this    case,    the 

iween    father    and    daughter,    although  court  say:   "We  do  not  hold   it   neces- 

ihe  latter  be  illegilimaie,  is  by  law  de-  sary  that  both  parties  must  be  guilty  of 

dared  to  make  their  marriage   incesiu-  the  crime  of  Incest  before  the  guilty  one 

ous  and  void,  the  provision  of  the  Penal  can   be  convicted.     For   instance,  if   in 

Code  applies  to  the  same  relation  and  this  case,  the  defendant  was   aware   r>f 

describes  the  crime  of  incest.     Beyond  the  relalionship  between   him  and   (bis 

its  utter  want  of  merit  the   defence  has  daughter),  and   she  ivas  ignorant  of  it, 

no  foundation  In  the  law."  he  would  be  guilly  and  punishable   un- 

1.    Baumer   v.    State.    49    Ind.    544:  der  the  statute,  tf  the  illicit  conoection 

s.c,  19  Am.  Dec.  691;  I  Am.  Cr.  Rep.  was   by   mulUAl  consent,   although   the 
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2,  T/u  Carnal  Knowledge. — While  incest  always  implies  sexual 
intercourse,  which  is  essential  to  its  commission,'  yet  direct  proof 
thereof  is  not  required,  where  parties  related  to  each  other  with- 
in the  prohibited  degree  contract  a  marriage,  such  a  marriage 
being  incestuous  and  constituting  the  crime,*  and  proof  need  Be 
given  only  of  a  ceremonial  marriage.^  It  is  sometimes  also  made 
an  offence  to  attempt  such  a  marriage;  but  there  must  be  some 
overt  act  positively  evidencing  such  an  intent  of  both  parties.* 

The  crime  of  incest  being  wholly  statutory,  the  question  as  to 
what  constitutes  the  requisite  carnal  knowledge  must  be  answered 
somewhat  differently,  according  to  the  various  provisions  in  the 
separate  States ;  but  in  the  absence  of  a  marriage  between  the 
parties,  a  single  act  of  carnal  intercourse,  such  as  would  sustain  a 
conviction  for  rape  if  done  forcibly  and  against  the  will  of  the 
female,'  is  all  that  is  usually  required,  although  it  has  been  held 


could  not  have  been  guilty  of  incesi 
beranae  ignoiaat  of  ihe  reluiooEhip 
disting  between  her  and  I  he  defend- 
»nt."' 

1.  Attampt  to  Cqmmlt  Inoaat  by  BoU- 
ritaUas.— In  Cox  v  People.  S2  III.  191; 
i.c.,%  Am.  Cr.  Rep.  333,  it  is  hfid  that 
in  Illinois  a  bare  soliciialion  to  comniii 
hKett  ia  not  indictable.  Such  i^olici- 
(ation  la  not  an  aiieinpt  within  tbe 
meaoing  o(  tbe  statute.  The  court 
ia.j:  "It  is  not  claimed,  nor  is  there 
(Df  czpreaa  provision  made  \>y  the 
Criminal  Code  for  the  punishment  lor 
la  attempt  10  commil  incest,  so  that 
ibe  defendant's  case  is  brought  within 
this  tectioa,  if  be  is  liable  at  all.  The 
e<^ence  shows  simply  an  unsuccessful 
•olfeilaiion  to  commit  the  ofience,  and 
the  question  therefore  is,  does  a  bare 
solicitation  consticnte  an  attempt  within 
(he  meaning;  of  the  section  7" 

Wharton,  in  discnssing  whether  soli- 
citations to  commit  are  independently 
indiclable,  in  the  second  volume  of  his 
•OTft  on  Criminal  Law  (7Lh  ed.),  g 
1691.  says:  "They  certainly  are,  .  .  . 
whether  iheir  object  is  to  provoke  a 
breach  of  the  public  peace,  as  is  the 
case  which  challenges  to  fight  and  se- 
ditions addresses.  They  are  alto  in- 
dictable where  their  object  is  interfer- 
ence with  public  juBijce,  as  where  re- 
sistance to  the  execution  of  a  judicial 
writ  is  connseled.  or  perjury  is  advised, 
or  the  escape  of  a  prisoner  is  encour- 
Ved,  or  the  corruption  of  a  public 
officer  is  songht.  .  .  .  But  if  tbe  of- 
feoce  be  not  consummated,  and  il  it 
be  not  of  such  a  character  that  its 
solicitation  tends  to  a  breach  of  the 
peace,  or  the   corruption   of    the    body 
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F  question  whether  Ibe  sollcl- 
by  itself  Ibe  subject  of  penal 
prosecution  must  be  answered  in  the 
negative."  See  also  Smith  v.  Com.,  54 
Pa.  St.  ioq;  Com.  v,  Willard,  39  Mass. 
Ifli  Pick.)  476.  "We  are  of  the  opinion 
that  this  is  the  belter  view  of  the  law,  al- 
though there  are  respectable  authorities 
holding  a  different  rule;  and,  reading  the 
section  quoted  in  the  light  of  it,  the 
words:  '  Whoever  aiiempis  10  comroii 
any  offence  prohibited  by  law,  and  does 
any  acl  towards  it,' must  be  construed, 
in  cases  like  the  present,  to  mean  a 
physical  act  as  conlradisiinguished 
from  a  verbal  declaration;  that  is.  it 
must  be  a  step  taken  towards  the  com- 
mission o(  the  offence,  and  not  a  mere 
effort,  by  persuasion,  to  produce  the  con- 
dition of  mind  essential  to  the  commis- 
sion of  the  offence," 

S.  People  T>.  Murray,  14  Cal.  159; 
Slate  V.  Schaunbursl,  34'  Iowa  547. 

8.  State  I'.  Schaunhursi,  34  Iowa 
547- 

4.  DMUratloDi  of  an  Intant  to  imb- 
tTMt  an  liMestnoiu  maniaga,  followed 
by  elopement  (or  that  avowed  purpose, 
and  sending  for  a  magistrate  to  per- 
form Ibe  ceremony,  do  not  amount  10  an 
attempt  to  contraci  the  marriage.  The 
attempt  can  only  be  manifested  by  acts 
which  would  end  in  the  consummation 
of  the  offence,  but  for  the  intervention 
of  circumstances  independent  of  the 
will  of  the  parly.  In  [he  above  case 
there  could  be  no  attempt  until  the  par- 
ties stood  before  a  magistrate  about  to 
begin  ihe  ceremony.  People  v.  Murray, 
14  Cal    159. 

B.  Conaant  of  Fsmals — Tezai  Dostrlna. 
— Il  is  said  in  Mercer  v.  Slate,  17  Tex. 
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Tha  Garul  Xnowladg*. 


that  emission  is  an  essential  ingredient  of  the  necessary  inter- 
course.' But  sometimes  the  commission  of  the  offence  by  cer- 
tain persons,  or  in  a  certain  manner,  is  made  a  separate  crime 
with  a  separate  punishment ;  as,'for  instance,  carnal  knowledge  by 


App.  45a;   •■   c  ,   s  Am.  Cr.   Rep.  aga,  only  wilh 

thai  the  question  of  consenL  of  the  it-  is   rape   c 

mate    does   not    necessarily   enter    into  But  tbey  : 

the  CO tn position  of  the  offence  of  incest,  and    prrh: 

'  r  that  nflen-     '    ■- 


ined   upon   proof   ihat 
her   consent  or   ni 


consenting  persons,  and  what 
annot   be   one   of   the   others. 

ire  believed  to  proceed  partly, 
ips  entirely,  on   special  terms 

i\  certainly,   in   principle,  they 


(he    ' 


"This    being    ■ 


court  say: 

for  the  crime  oi  incesi  u  is  c 
that  if  the  evidence  shows 
defendant  is  guilty  in  the  same 
tion  of  the  higher  and  distinct 
rane.   it   js   an    illegal    convict 


con  Bish.  on  Stat.  Crin 

The  the  case  of  People  v.  Rouse,  a  Mich.  N.  P. 

ction  309,  it  nas  itIJ  upon  a  trial  for  incesi, 

nded  where   the   proof    tended   to  shoo   that 

the  the  intercourse  ivas  forcible  and  against 

isac-  the  will   of  the  female — the  complaining 

and  was   bad,   that    the    accused    might    be 
convicted    for    incest    even    if    the    jury 


ibly   argued    by   counsel   for-  defendant     should  find  tbal  the  force  used  was  such 


•  defining  the  offence  of  as,  under 

incest,    in    using    the   words,   'carnally  to   rape,     in    KBito 

known   to  each  other.'  presupposes  the  67!,  it  was  held   th 

consent  of   both   parlies,  and  makes  il  tlon   of   the  crime 

necessary  that  they  should  mutually  car-  be  a  certain  force  a 

nally  know  each  other;  that  the  aScnce  suiting    from   the   i 

acts  voluntarily  in  the  illicit  connection;  nevertheless    may 
make  the  offence  complete   both 


.  State,  6S  Ga. 
ti  the  perpetra- 
ccsl,  there  may 
ner  exerted,  te- 


the 


it  have  the  carnal     In  Air 
knowledge  with  each  other  mentally  as      the    q 
well  as  bodily;  that  a  rape  of  the 
by  the  man  excludes 


D  V.  State,  15  Tex.  App.  378. 
lion  now  before  us  was  dis' 
id  the  authorities  reviewed  «l 
e  lenRth,  the  coddusion  arrived  at 
announced  being  adverse  to  the 
t  contended  for  by  defendant's  coui^ 
in  this  case.  If  our  view  of  the  law 
'nunciated  in  the  last  cited  case  be 
eel,  and  we  believe  it  is,  then  that 
is  decisive  of  the  question  we  have 
ana  01  authority  is  against  been  discussing,  and  accordingly  we 
le  annnunced  in  the  auihori-  hoU  that  notwithstanding  the  evidence 
Mr,  Bishop  Eiays:  'As  every  in  this  case  may  show  that  defendant 
be  punishable  must  be  volun-  committed  rape  on  his  daughter,  he  may 
particular  must  be  adultery,  be  prosecuted  and  convicted  for  Incest; 
1  adultery,  and,  it  is  believed,  and  that  to  make  him  guilty  of  incest, 
ion  and  In  Incest,  where  the  it  is  not  necessary  (hat  his  daughter 
lawful  carnal     should    have    consented    to    his   carnaF 


is,  rape  cannot  be,  (See  People  v.  Har- 
rison, 1  Park.  Cr.  Cas,  (N.  Y.)  344; 
Noble  V.  State,  aa  Ohio  43;  Northwest- 
ern Reporter.  April  3,  18S0,  p  443.) 
But,  in  out  opinion,  the  great  weight 
of   (  .--.-■ 


under 

rircumstances  10  incur  guilt  or  not,  just 
as  sodomy  may  be  committed  either 
with  a  responsible  human  being,  or  an 
irresponsible  one,  or  a  beast.  Therefore, 
the  same  act  of  penetrating  a  woman 
who,  for  example,  is  too  drunk  to  give 
conneni.  may  be  prosecuted  either  as  a 
rope  or  as  adultery,  al  the  election  of 
the  prosecuting  power.  There  are  cases 
which  deny  this,  and  hold  that  adultery. 
■  committed 


"ely  r,  ^' 


her. 


She 


any  CI 


1.  See   Noble   v.   Suie.    as  Ohio   St 

BalMio  Sominis.— Emission  is  an  es- 
niial  ingredient  in  the  crime  of  io- 
st,  although  the  statute  used  the  words 
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a  father  of  his  daughter,  her  assent  or  compliance  being  obtained 
by  the  use  of  his  parental  authority." 

Upon  the  question  whether  a  person  indicted  for  incest  can  be 
convicted,  when  the  proof  shows  facts  constituting  the  crime  of 
rape,  the  decisions  are  conflicting.  It  has  been  held  that  the 
crime  can  only  be  incest  when  the  sexual  act  is  committed  with 
mutual  consent;*  but  the  weight  of  authority  seems  to  be  to  the 
effect  that  where  incestuous  fornication  is  shown  to  have  been 
committed  by  defendant,  in  full  knowledge  of  the  relationship 
betweeo  himself  and  the  other  participant,  the  fact  that  he  may 
have,  or  did,  use  force  in  accomplishing  his  object  is  entirely  im- 
material, and  he  may  be  convicted  of  the  crime  of  incest  not-  ' 
withstanding.' 

in.  Indictment.— An  indictment  for  incest  need  not  charge 
both  parties,^  nor  is  it  necessary  that  both  parties  to  the  incestu- 

"miul  intercoiirse,"  instead  of  "car-     which  nevertheless  may  not  amounl  to 
oal    knowledge"    employed    in    the   law     the  violence  necessary  to  constitute  rape. 
against  rape.     Noble  v.  State,  S3  Ohio     Raiford  v.  State,  6S  Ga.  673. 
St.  541.  3.     See    Norton    v.   Slate.    106    Ind. 

1.  A  provision  ol  the  Nebraska  crimi-  163;  People  k.  Rouse,  3  Mich.  N.  P. 
nil  code  is  as  follows:  "H  a  father  3og ;  Mercer  v.  State,  17  Tex.  App. 
shall    rudely    and    licentiously    cohabit     452. 

wiib  his  own  daughter,  the  father  shall  Incest  may  be  committed  either  with 
on  conviction  be  punished  by  confine'  or  without  the  consent  of  the  woman. 
Blent  in  the  penitentiary  for  a  term  not  and  the  fact  that  the  Texas  statute 
«ct«dinK  twenty  years."  In  State  ti.  defining  the  crime  uses  the  words  "  car- 
Uwrence,  19  Neb,  307;  s.  c,  7  Cr.  L,  nally  know  each  other"  does  not  alter 
HiK.  684.  i[  was  itid  that  under  this  the  rule.  Mercer  v.  Stale,  17  Tex. 
•lalule  it  is  not  necessary,  in  order  to  a     App.  453, 

conviction,  that  the  testimony  should  4.  Thi  erlin*  oT  liMMt  maj  be  oon- 
itaow  that  the  father  and  daughter  co-  mittAd  by  ons  party  to  the  act  without 
lubiied  i(^!eiher  as  husband  and  wife,  the  consenting  mind  of  the  other  parly 
noc  that  it  should  appear  that  be  helil  thereto.  People  v.  Barnes  (Idaho),  q 
her  oat  and  treated  her  to  others  as  Pac.  Rep.  533. 
bis  wile,  nor   that   he   was   not    living         In   the   case   of  State  v.  Thomas.  53 

""'''■'  '        "'   ■    ■       Iowa    ai4,    under    a    statute    providing 

that  '-if  any  persons  within  the  prohib- 
ited degree  .  .  .  carnally  know  each 
other  ihey  shall  be  deemed  guilty  of 
incest,"  it  was  held,  the  crime  of  incest 
under  the  statute  contemplates  the  as- 
sent of  both  parties  to  the  connection. 
But  the  court  add;  "  Possibly,  if  the 
connection  should  be  procured  by  fraud, 
the  party  perpetrating  the  fraud  might 
be  deemed   guilty  of  incest.      The  inno- 

.      --If-,-,- cent  party,  nt  course,  roul'l  nor  be." 

iB  Ga.  S7t,  Bams  —  XauaoliiiHtU    Doctrlna.  —  In 

Defendant  was  indicted  for  incestu-  the  case  of  Com.  v.  Bakeman.  131 
ovs  (omlcalion  with  bis  niece.  He  was  Mass.  577,  it  was  said  that  on  so  in- 
foDnd  gnrlty  and  contended  that  the  diclment  against  a  man  and  a  married 
endeocc  showed  rape.  I/eld.  that  in  woman  for  adultery,  the  man  alone 
■fie  perpetration  of  the  crime  of  incest  may  be  convicted,  where  tbe  woman 
Ibere  may  t>e  a  certain  force  or  power  was  too  dnlnlc  to  consent  to  the  inter- 
eierled,  resulting  from  the  age,  rela-  course. 
liooship  or  circoiastances  of  the  parties,         In   State   v.   Ellis,  74    Mo.    385,   the 


and  cohabiting  with   his 

wife.     If   it  ;s 

sbnwn   ihat    the 

father 

and    daughter 

li'crt  ir^ether  in 

the  sa 

me  family  and 

»Mi«e.  and  that  he  for  a 

ny  considerable 

l^h  of  time,  a, 

nd  as  a 

custom,  rudely 

had  sex 

ual   intercourse 

"ilhherin  her  i 

the  house,  for 

tbat  purpose  assi 

crting  b 

is  auihoritv  as 

txr  pircnL   it  wi 

11   be  sufficient  to  sus- 

1.  Peopl'e"  *.  "i 
<^.CN.V.)344. 

Harride. 

1.   I   Park   Cr. 

See  Raiford  v.  State, 
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ous  intercourse  be  indicted;  but  one  of  them  mav  be  tried  and 
convicted  alone.'  The  indictment  must  charge  clearly  that  de- 
fendant committed  an  act  of  fornication  which  was  incestuous, 
but  the  form  of  expression  is  not  material,  if  the  words  are  suffi- 
ciently  clear  and  specific.'''  Under  ordinary  statutes  defining- 
incest,  each  act  of  sexual  intercourse  between  parties  within  a 
degree  of  relationship  prohibited,  completes  the  crime  of  incest; 
and  therefore  an  indictment  which  charp;es  the  criminal  act  t» 
have  been  committed  continuously  through  a  specified  period  of 
time  is  to  be  regarded  as  charging  several  distmct  offences,  and 
is  bad  furduplicity.^    The  relationship  which  exists  between  the 


court  ray:  ' '  We  do  nol  hold  il  Dccesrary 
tbat  baifa  parlies  muii  be  guilty  of  ihe 
crime  of  incest  before  the  guilly  one 
can  be  convicled.  For  inslance,  if,  in 
this  case,  Ihc  defendant  was  aware  of 
the  relationship  bemecn  him  and 
Mary  Bell,  and  she  was  ignorant  of  it, 
be    would     be     guilty    and    punishable 

course  was  by  mutual  consent,  although 
she  could  not  have  been  guilty  of  incest 
because    ignorant    of     the    reiationship 

Whether  the   defendant   had   sexual  in- 
tercourse  with   his   daughter,   wiih    her 
consent,  was   a   question   which   should 
liave  been  suhmilted  to  the  jury,  with 
direction  to  convict,  if  satiffi.  ■  ^        ' 
consented,  am 
if  he  forced  he 

1.  Yeoman  v.  Siaie,  at  Neb.  171. 
See  Hinli  v.  Stale,  56  Wis.  496. 

Stepmothn  and  Stspua — Indiana  Do«- 
trtna. — In  Baumer  r  State.  4^  Ind.  544; 
s.  c,  I  Am.  Cr.  Rep,  354,  it  is  held  that, 
in  Indiana,  incest  is  a  joint  offence, 
and  if  one  of  the  parlies  has  been  tried 
and  acquitted,  this  fact,  if  pleaded,  is  a 
bar  to  the  prosecution  of  the  other 
party  for  the  same.  The  court  say  : 
"We  are  referred  by  counsel  for  ap- 
pellant to,  and  cite  in  support  of  this 
construction  of  ibe  statute,  the  following 
authorities:  Bish.  Stat.  Crimes,  ^g  701, 
7ai  and  731;  State  v.  Byron,  so  Mo. 
210;  Noble  V.  State,  22  Ohio  St.  541; 
Deianey  v.  Penple,  lo  Mich.  241.  In 
the  last  named  case,  the  information 
was  on  a  slatule.  the  language  of  which 
so  far  as  it  affected  the  case  in  judg- 
ment, was  as  follows:  '  It  any  man  and 

other,  shall  lewrtly  and  lasciviously  as- 
sociate    and     cnhabit     together    .    .    . 

.y      5 

It  was   held  that  the   ( 


joint,  and  that  both  of  Ihe  parties  must 
be  guilly,  or  neither.  The  indictment 
In  the  case  which  we  are  considering 
alleges  only  that  the  defendant  'did 
unlawfully  have  sexual  intercourse  with 
his  stepmother,  Augusta  Baumer,  then 
and  there  knowing  the  said  Augusta 
Baumer  to  be  his  stepmother,'  Such 
an  allegation  of  Ihe  crime  might  have 
been  good,  according  to  our  view  of  the 
statute,  had  the  indictment  been  against 
a  stepfather,  or  a  parent,  where  Ihe 
guilty  participation  of  the  other  party 
to  the  act  is  nol  a  necessary  ingredi- 
ent of  the  Clime.  But  as  between  step- 
mother and  siepson,  where  the  crime  is 
joint,  and  where  both  must  be  guilty,  tir 
neither,  we  ihink  il  is  faially  defective. 
Il  follows  from  what  has  already  been 
said,  that  the  cogrt  erred  in  sustaining 
Ihe  demurrer  to  the  answer  of  the 
defendant,  setting  up  the  acquittal  of 
Augusta  Baumer,  the  stepmother,  and 
the  other  party  to  ihc  alleged  joint 
crime.  In  addition  10  the  above  ciied 
authorities,  we  may,  on  this  point,  refer 
to  Ihe  following:  Stale  v.  Tom.  3  Dev. 
(N.  C.)  L.  569:  R«  V.  Inhabitant!!,  13 
East  411:  Turpin  v.  State,  4  Blackt. 
(Ind.)7!." 

S,  See  State  v,  Carville  (Me.).  11 
Atl.  Rep.  601 :  State  v.  Dana,  59  Vi. 
614. 

In  an  iBdiotmsnt  Atr  InoMt,  an  allega- 
tion that  defendant  "did  commit  forni- 
cation wiih."  etc.,  sufficienllv  alleges 
carnal  and  incef^luousintercoutse.  Slate 
V.  D»na,  SqVt.  614. 

Same  ^  MiMpslling.  —  Indictment  for 
incest  is  nnt  bad  because  the  word 
"Incestuous"  is  spelled  "incestous." 
State   v.    Carville   (Me,),    11    Alt.    Rep. 

S.  Bamhouse  ;'.  State,  31  Ohio  St. 
39,  See  Siaie  v.  Lawrence,  19  Neb  307; 
7  Cr.  L.  Mag.  6S4. 
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parties  must  be  clearly  shown,'  and  it  must  also  be  alleged  that 
defendant  had  knowledge  thereof  at  the  time  of  the  alleged  com- 
mission of  the  offence  ^  and  where  the  indictment  is  against  one 

alone,  the  name  and  identity  of  the  participants  must  be  alleged 
and  proved.' 

Where  a  relationship,  not  formerly  included  within  the  pro- 
hibited degrees  of  consanguinity,  has  been  added  thereto  by  statu- 
tory provision,  and  sexual  intercourse  or  marriage  by  person* 
between  whom  it  exists  pronounced  incest;  an  indictment  against 

An  Indictment  for  IncMt  contained  punishment  for  Incest  preKrlbed  bj 
two  counts:  the  first  charging  the  Wis.  Rev.  St,  ^  4582.  C  must  be 
Clime  to  have  been  committed  on  the  assumed  to  be  A's  wife  at  said  time. 
Bret  day  of  April,  1884;  the  second  on  Hiniz  v.  State,  58  Wis.  493. 
the  first  day  or  April,  1SS2,  and  on  divert  An  indictment  for  incest  alleging  the 
other  days  and  times  between  that  date  relation  of  stepfather  and  stepmother 
and  the  first  day  of  April,  1884.  On  necessarily  avers  the  existence  of  the 
motion  of  the  defence  tiie  district  mother's  marriage  relation  to  the  step- 
court  required  the  district  attorney  to  father  at  the  lime  in  question.  Nobttt 
elect  upon  which  count  he  proceed  to  v.  State,  22  Ohio  St.  541. 
trial.  Held,  no  error,  being  two  dis-  a.  Baumer  v.  State,  49  Ind.  S44;  s, 
ti  net  offences.  State  n.  Lawrence,  19  c.,i  Am.Cr.Rep.354;  Wiriiamsw.State, 
Neb.  307;  7  Cr.  L.  Mag.  684,  3  Ind.  439.     See  State  v.  Bullinger,  54 

1.  See  Baker  v.  State,   30  Ala.   511;  Mo,  142.  Compare  State  v.  Dana,  59 

Bergen  v.  People,  17  111.  426;    Hicks  v.  Vt.  614;  State  v.  Wyman,  59  Vt.  5:7. 

People,  10   Mich.   395;  State  v.   Lau-  An  indictment  for  incest  averred  as 

rence,  95   N.   C.   659;  Noble   v.  SUte,  follows:  "A.  late  of  said  county,  on  the 

31  Ohio  St.  S41 ;  Hfntz  n.  SUte,  58  Wis.  first  day  of  Dec,  1849,  at  the  county  of 

493.  Adams  aforesaid,  unlawfullv  did   have 

AveiTlns  BslaUonililp, — An  Informa-  sexual  Intercourse  with  his  daughter  B. 

tion   for  incest,  charging  the  crime   to  the  said  B  then  and  there  knowing  that 

have  )>een  committed  with  the  daughter  she,  the  said  B.  was  his,  the   said  A's, 

of  defendant,  sufficiently  avers  relation-  daughter."     Held,  that  the  indictment 

ship   without   using  the  words  of  the  was  bad,  in  not  averring  that  A  had  in- 

Btatute.     Hicka  v.  People,  10  Mich.  395.  tercourse  with   his  daughter  "knowing 

An    indictment,    charging   that    the  her  to  be  euch,"  the  word  "unlawfully 

Sirisoner  "  l^eing   then   and    there   the  not  being  equivalent  to  that  allegation. 

ather  of  one  Elizabeth  B.,  and  within  Williams  v.  State,  i  Ind.  439. 

the    degree    of    consanguinity    within  Indlctniellt  Un  mcBBt  vUli  Dan^tOT. 

which  marriages  are  declared  by  law  to  — An  Indictment  of  a  person  for  incest 

be  incestuous  and  void,  and   then  and  with  his  daughter  need  not  allege  that 

there  knowing  the  said  Elizabeth  to  be  his  heknewhertDbesuch,unlesEtheprohib- 

daughter,  did  then  and  there  live  with  the  Iting  statute  refers  to  the  scienter.   The 

said  Elizabeth  in  a  state  of  adultery,"  Is  words  "unlawrully,  incestuously,  know- 

sutncient    under    the    code.     Baker  v.  Ingly,  feloniously  and  wilfully    are  suf- 

State,  30  Ala.  521.  ficient.     State  v.  Bullinger,  54  Mo.  142. 

niagtUmata    DanKlitar.— .Where   tlie  Avwtiug  Kuowladge  of  B«laU01Ulilp. 

Indictment  charged  the  defendant  with  — It  is  held  in  Baumer  v.  State,  49  Ind. 

sexual     carnal     intercourse    with     his  544;  s.  c,  i  Am.  Cr.  Rep.  3,1:4,  that  un- 

daughter,  and   the   proof  was   that  the  der  the  statute  of  Indiana  against   in- 

person  alleged  to  be  the  daughter  was  cest  between  stepson  and  stepmother, 

an  illegitimate  child  of  defendant,  there  each  must  know  the  relation,  and  an  in- 

was  no  variance.     State   :'.   L.aurence,  dictment  against  the  stepson  which  doe^ 

95  N.  C.659.  not  allege  that  the  stepmother  knew  of 

St«  p  d  ftaghtar. — An     information  the  relation  is  bad  on  amotion  to  quash. 

charzTngthat,atacertaln  timeandplace,  S.  See  State  i>.  Peterson,  70  Me.  3i6; 

A  did  have  ncestuous  connection  with  B,  People  v.  Lake,  iro  N.  Y.  61. 

daughter  of  said  A  and  his  wife  C,  con-  SstttUB  Oat   Nmim — Vuluio*. — In  a 

trary  to  the  statute,  etc.,  was  keld  to  be  trial   of  an   indictment  for  Incest  with 

lufficlent,  after  verdict,  to  warrant  the  Etia  Peterson,  where  proof  was  offered 
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such  persons  must  allege  that  they  are  not  lawfully  man  and  wife 
by  marriage  contracted  before  the  addition  of  the  natural  relation^ 
ship,  which  they  bear  to  each  other,  to  the  prohibited  degrees  of 
consanguinity.* 

IT.  Bridenoe. — ^The  general  rules  governing  the  competency 
and  sufficiency  of  evidence  in  criminal  cases  are  applicable  to 
prosecutions  for  incest.  Evidence  of  prior  acts  of  indecency,  or 
of  previous  familiarities  between  the  participants,  is  admissible, 

that  the   dnughter'i   name   wai   Mary  lutely  void.    Thii  section  ghall  extend 

Etta  Peterson,  an  inGtniction  that  11*  the  to  II legitimate  children   and   relatione* 

defendant  committed   the   crime   with  The  intention  of  the  legislature  was  to 

his  daughter,  and   she  was  commonly  prohibit  the  intermarriage  of  penons 

known  by  the  name  of  Etta,  it  was  ait-  nearly    related    by    bloMi,   partly,   no 

jicient    to    convict   him,    was  correct  doubt,  on  account  of  the  supposed  erll 

State  f.  Petergon,  70  Me.  216.  consequences  to  body  and  mind  result- 

An  Indictment   for   incest   described  ing  to  the  offspring  of  such  marriagei; 

the  female  as  "Georgiana  Towne,  com-  and   this   intention  is  accompiisheo  bj 

monly  Itnown  as  'Geoi^ana  Lake.'"  It  declaring    that    if    persons    who    arc 

appeared  that  herreal  name  wasGeorgi-  within  the  prohibited   degrees   of  cod* 

ana  Jeannette  Lake,  and  that   she  was  sangulnity  marry  or  commit   fomics- 

generally  spoken  of  as  "Nettie   Lake."  tion  or  adultery  with   each   other,  they 

Held,  no  variance,  there  being  no  ques-  are  guilty  of  incesL    These  indictments 

tion  as  to  the  identity  of  the   female,  attempt   to   charge   incest  by  ailing 

People  V.  Lake,  no  N.  Y.  61.  that  the  defendants  committed  fomica' 

1.     Sute  V.  Fritts,  48   Ark.  66.     In  tion;  and  yet  there  is  no  averment  that 

this  case  the  court  sayr  "The  indict-  they  stood  not  to  each  other  in  the  re- 

iharged     that    the     de-  lation   of  husband  and  wife.    The  fact 

_rj  ^.  _!■  ,-. »  Qj-  g  legal  marriage  Is  nowhere  nega- 
tived.    All  that  is  alleged  may  be  true. 


day  ,  „  . 
I,  unlawfully,  wickedly,  feloniously,     and  still  no  crime  may  have  been 
,-..  ^.j   ._,._^!.  ..__..,._..         m^      u  ^j,j[]   jjij,  dotoassumi 

1  legal  marriage  could  have  been  eel- 


iilly,  % 


inally  and  carnally  know;  he,  the  said  ebrated  between  the  parties;  for  if  thej 

James  Fritts,  then   and    there   being  a  were   married   in  this  State  before  the 

man,  and  she,  the  said  Mattie  Phillips,  passage   of   the   act,  or   were  married 

being    a  woman,  and    they,   the   said  since  that  date  in  any  State   or  foreign 

James  Fritts  and  Mattie  Phillips,  then  country  of  which  they  were  citizens  or 

and   there   being  first  cousins,  against  subjects,  and   in   which  marriages  be- 

the  peace,' etc.     The  indictment    .    .    .  Iween   cousins -german  are  not  forbid - 

was  quashed  on  general  demurrer.  den,  then  their  union  was  not   unlaw- 

"Section  1 578  of  Mansfield's   Digest  ful,   and   it   is   not   invalidated  by  the 

reads   as   follows:    'Persons   marrying  law.     If  an  incestuous  marriage  has,  In 

who  are  within  the  degrees  of  consan-  fact,  been   contracted,   the   indictment 

guinlty  within  which  marriages  are  de-  should  charge  that  James  Fritts  inccB- 

clared  by  law  to  be  incestuous,  or  void  luously  did  intermarry  with  and  take  to 

absolutely,  or  who  shall  commit   adul-  be  his  wife,  Mattie  PhillipE,  the   cousin 

tery    or  fornication   with    each  other,  of  the  said  James  Fritts,  they  t>e1ng  de- 

shal]  be  deemed  guilty  of  incest,'     And  scended  from  the  same  grandfather,  etc 

the   next  section   makes   the  oSence  a  Hutchins   v.   Com.,  1   Va.  Cas.  331;  3 

felony.  Section  459a,  being  the  amend-  Whart,  Prec.  C4th  ed.),  form  1000.     If, 

atory  act  of  March  5,  1875,  enacts  that  on   the  other  hand,  these   cousins  had 

all    'marriages   between    parents    and  been  guilt}- of  an   Improper  inlimacj', 

children,    including    grandparents  and  without  any  pretence  of  being  marri«l, 

grandchildren  of  every  degree;  be'  '         '  '   '"  ■      ■■ 

brothers  and  sisters  of  the  half  a  ^ 

as   the   whole   blood;    between   uncles  or  incestuous  fornication   if  both  wens 

and    nieces,   and    between    aunts   and  single     persons,    and    the    Indictment 

nephews,  and  between  first  cousins,  are  should   have  shown  with  certaintr  that 

declared    to   be    incestuous   and  abso-  Mattie   Philtipi   was   not   the  wife   of 
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for  the  purpose  of  strengthening  the  proof  of  the  particular  act 
chai^A*  But  where  only  one  participant  is  indicted,  and  the 
female  is  the  prosecuting  witness,  it  is  incompetent  for  the  prose- 
cution to  prove  prior  acts  of  indecency  or  sexual  intercourse  by 

Junes  FHtts.     Giving  the  two  defend-  strength   and   importance.     The   UEual 

int)  dilTerent   names  does  not  carry  a  rule   of  common   Kense,  as  of  law.  Is, 

necessary  implication  that  thej  are  not  that  the  more  material   the  evidence, 

man  and  wife."  and   the  stronger  its  probative    force, 

L  State   u.    Markina,  qj    Ind.    464;  the  greater  the  reason  for  holding  it  to 

s.  c,  48  Am.  Rep.  733;  People  *.  Jen-  be    competent.     The    intercourse    be- 

neu,  5  Mich.  305.  tween  the  seiee  which  constitutes  the  ' 

Sridmee  of  OQmt  Ilka  Acta, — In  prime  element  in  the  offences  of  adul- 
State  V.  Markins,  95  Ind.  464;  s.  c,  46  ter^,  fornication,  incest  and  seduction, 
Am.  Rep.  733,  the  court  say :  "  It  is  a  can  only  take  place  hy  the  concurrence 
rule  of  elementarj  logic,  as  well  as  of  of  two  persons  of  opposite  sexes,  and 
rudimcntaiy  law,  that  evidence,  which  the  previous  lascivious  conduct  of  the 
tend*  to  establish  facti  rendering  it  parties  is  evidence  of  their  disposition 
aniecedentlj  probable  that  a  given  to  indulge  their  lustful  passions.  The 
event  will  occur,  is  of  material  rele-  probability  that  a  woman  will  yield  to 
vancy  and  strong  probative  force.  It  Is  the  embraces  of  a  man  to  whom  she 
more  probable  that  incestuous  inter-  has  before  submitted,  or  from  whom 
couTve  will  take  place  between  persons  she  has  for  a  long  time  allowed  im- 
who  have  conducted  themselves  with  proper  familiarities,  is  much  stronger 
indecent  familiarity  than  between  those  than  if  it  appear  that  no  intimacy  had 
whose  behavior  has  been  modest  and  existed  between  the  parties,  and  the 
decorous.  It  cannot  be  doubted  that  it  woman's  conduct  had  always  been 
ii  competent  to  show  the  previous  modest  and  discreet.  The  disposiHon 
intimacy  between  the  persons  charged  of  the  parties  involved  in  the  crime  be- 
«ith  the  cHme  of  incest,  their  behavior  comes  an  element  of  importance,  and 
towards  each  other,  and  their  acts  of  the  disposition  of  the  woman  is  shown 
impropriety  and  indecency.  If  it  be  by  her  conduct  towards  the  man  with 
proper  to  show  acts  of  Indecent  and  whom  she  joins  in  violating  the  law. 
lucivious  character,  then  surely  it  must  It  is  but  natural  to  infer  that  %  woman 
be  proper  to  show  the  act  to  which  all  whose  conduct  has  been  Immodest  and 
luch  indecent  and  lascivious  acts  lead,  licentious  will  be  more  likely  to  sin 
and  in  which  they  will  often  culminate,  than  one  whose  conduct  has  been  mod- 
It  cannot  be  Ae^ff,  upon  any  principle  est  and  discreet.  A  truth  reci^nlzed 
of  law  or  logic,  that  the  State  may  by  the  ordinary  sense  and  experience 
show  acts  of  improper  intimacy  up  to  of  mankind  was  well  expressed  when  it 
the  very  act  of  sexual  intercourse,  and  was  said, '  You  will  more  readily  Infer 
then  must  stop,  although  the  sexual  assent  in  the  practised  Messalina,  in 
inlcrcouree  is  but  the  usual  result  of  the  loose  attire,  than  in  the  reserved  and 
previous  lascivious  conduct.  If  the  virtuous  Lucretla.'  The  general  rule 
couree  of  conduct  tends  to  show  that  undoubtedly  is,  that  one  crime  cannot 
the  incestuous  intercourse  charged  be  proved  in  order  to  establish  another 
in  the  indictment  did  take  place,  then  Independent  crime,  but  this  rule  does 
surely  the  culminating  act  of  sexual  not  apply  to  cases  where  the  chief  ele- 
commerce  must  be  evidence  of  a  con-  ment  of  the  offence  consists  in  illicit  in- 
rincing  character.     It  would  be  a  sin-  lercourse  between  the  sexes.     The  de- 

elar  rule  that  would  admit  evidence  of  cisions  all  agree  that  the  cases  growing 

civious  conduct  and  yet  exclude  evi-  out   of   illicit  commerce   between   the 

dence  of  the  act,  which  of  all  the  series  sexes  are  not  within  the  general  rule. 

mpplles  the  strangest  evidence  that  the  In    the  case   of  People   v.  Jenness,  c 

cmoe  charged   was    one    likely  to  be  Mich.  305,  it  was  Held  that  evidence  of 

committed.     If  the   rule  were  that  the  other  acts  of   sexual   i   ' 


Stale  might   show  previous  lascivious  competent   in   prosecutions  for  incest. 

conduct,  but   must  not  show  an  act  of  The   case  was   fully  argued,   and    the 

•eiuat  intercourse,  we  should  have  the  opinion    is  an    able    one.     We   quote 

•ingular  anomaly  of  a  legal  rule  reject-  from  it  the  following:  '  Previous  famil- 

>ng   evidence    simply    because    of  Its  iaritles,  not  amounting  to  actual  inter- 


ib.Googlc 


INCEST. 

her  with  another  than  defendant  ;*  prior  statements  by  her,  how- 
ever, as  to  her  relations  with  defendant,  are  admissible.' 

Where  the  commission  of  the  sexual  act  is  denied,  the  testi- 
mony of  medical  experts,  as  to  the  female's  condition  soon  after 
the  alleged  time  of  the  offence,  is  competent.^  To  prove  the 
existence  of  the  relationship  between  the  parties  necessary  to 
constitute  the  crime,  admissions  or  statements  by  the  defendant 
with  reference  thereto  are  admissible.* 

The  question  whether  the  evidence  is  sufficient  to  support  a 
conviction  is,  as  a  general  rule,  to  be  determined  solely  by  the 
jury;  but,  as  in  other  felony  cases,  this  rule  has  its  exceptions, 
made  with  reference  to  certain  kinds  of  evidence;  and  courts  uni- 
formly refuse  to  sustain  convictions  for  incest  which  are  entirely 
unsupported  except  by  uncorroborated  confessions  or  admissions 
made  by  the  defendant."     It  is  thought  that  in  the  absence  of  a 


muBthave             „            „  ,..._._ 

of  thU  kind,  and  wc  can  discover   no  child   at   the   time  of   an  examination 

juBt  principle  on  which  the_v  could  have  made  by  them  about  kix  weeks  after  the 

been  excluded,  without  setting  at  defi-  lime  of  the  alleged  offence.     Held,  that 

.ince   the  common  sense  of  mankind,  nothing   being   shown  to  the  contrary. 

Such  evidence  was  given  in  this  case  the  condition  of  the  child  at  the  time  of 

by  the  father  and   mother  of  the  ^rl,  the  examination    must   be  assumed  to 

without  objection  from  the  defendant;  have   been   the  same    as    Immediately 

iind  if  euch  familiarities  may  1ie  shown  after  the  offence  wascommitted.andlhe 

because  they  tend  to  prove  actual  inter-  evidence    was    competent.      Com.    r. 

i-ourse,  orto  corroborate  other  evidence  Lynes,  143  Mass.  577;  s.  c.,  56  Am.  Rep. 

of  sucli  intercourse,  upon  what  principle  709;  9  Cr.  L.  Mag.  68. 

ran  previous  actual  intercourse  be  re-  4.  Bergen  v.  People,  17  III.  456;  s.c 

jected,  when  offered  for  the  same  pur-  65  Am.  Dec.  671;  People  ».  JennesB,  t, 

(lose?     It   is  the    principal    and    moat  Vlich.  305. 

mporiant   act  of  familiarit)'.  to  which  D.  Bergen   v.  People,  17  lit.  436;  B.C.. 

the  others  only  tended.'"  65   Am.   Dec.    671.      Sec   Yeoman   w. 

1.    Kidwetl    V.    State,  63  Ind.    384.  State,  21  Neb.  171. 

See  State  i'.  Miller,  65  Iowa  60.  Proof      of      tbe     Corpiu     SeUotL — 

IMolarauon   of    Proaoentrlx. — On    a  Where  in  u  prosecution   for  incest   it 

trial  of  incest,declarationsof  the  prose-  was  proven  that  the  person  with  whom 

cuting  witness   that   she   had    become  the  incestuous   intercourse  was  alleged 

pregnant   by   sexual    intercourse  with  to  have  lieen  had  was  of  the  age  of  si 

another  than   the  defendant  are  irrele-     '-—   ''■~"   -"■-   — '-"''  '"   "-*- 

vant  and  inadmissible.  So,  also,  in- 
admissible any  other  evidence  impeach- 
ing her  reputation  for  chastity.  Kid- 
well  T'.  State,  63  Ind.  3S4.  suitor  and  kept  compar 

3.  Wliaro  tlLs  womAn  wu  oxtHninod  person;  that  the  reiati 
br  dsfandant  tn  bis  iMlialf,  and  testified  niece  existed  between  them;  that  she 
that  she  never  had  sexual  intercourse  became  pregnant,  and  when  her  preg- 
with  him, and  an  affidavit  was  presented  nancy  was  discovered  the  accused  con- 
by  which  proceedings  in  bastardy  had  fessed  the  paternity  of  the  child  which 
been  instituted,  which  she  stated  she  was  afterwards  born,  admitted  tlie  in- 
had  signed,  held,  proper  on  rc-exami-  tercourse  and  settled  the  claims  of  the- 
nation,  to  ask  her  if  the  signing  was  vol-  mother  in  satisfaction  of  the  proceed- 
iintary.     Yeoman  ti.  State.  31  Neb.  171.  ings  in  bastardy,  and  tried  to  induce  a 

S.  TMUBonr  of  Medical   Expert!  u  physician   to  produce  an   abortion, — it 

to  oondltlon  of  PoinHB.— At  the  trial  of  was   held  that  the   corfia  dtlicli  had 

an  indictment  for  incest,  alleged  to  have  been  sufliciently  proven  to  require  the 

been  committed   with   a  girl    thirteen  submission    of'^  the    case     to     a    trial 
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controlling  statute  a  conviction  may  be  had  on  the  uncorroborated 
testimony  of  the  other  participant  in  the  crime ;  but  such  testi- 
mony is  to  be  treated  as  that  of  an  accomplice,  and  considered 
with  due  caution.' 

juij.  Yeoman  v.  State,  3i  Neb.  171.  according  to  the  circumstance*  attend- 
tan*— CoaAwiaa  of  AeettMd  Ottt  of  ing  the  making  and  the  proving  of 
CoBrt. — In  Bergen  v.  People,  17  111.  them;  and  we  think  tlie  only  safe 
416;  e.  Ct6^  Am.  Dec.  673.  the  court  general  rule  18  to  require  some  other 
raj:  "This  was  an  indictment  for  evidence  corroborative  of  their  truth. 
incest  .  ■  .  The  court  refiued  to  Proof  that  the  crime  has  been  com- 
instruct  the  jury  on  the  part  of  the  mitted  bj^  someone  ie  neceasarily 
defendant  that  he  could  not  be  con-  corroborative  of  a  confession  by  the 
vicCed  upon  his  mere  conreEsions  made  defendant  that  he  committed  the  crime; 
outof  court,  uncorroborated  by  facta  or  for  it  establishes  a  fact  essential  to  the 
circumstances.  The  elementary  books  guilt  of  the  accused,  and  which  would 
generally  state  the  law  to  be  that  be  included  in  the  crime  confessed.  A 
confessions  alone  are  sufficient  to  great  variety  of  facts  usually  attend,  or 
convict;  yet  it  Is  believed  no  court  are  incidentally  connected  with,  the 
would  permit  a  conviction  for  felony  commission  of  every  crime.  Proof  or 
upon  mere  confessiona  made  out  of  any  number  of  these  facts  and  circum- 
court,  without  some  proof  that  a  crime  stances,  consistent  with  the  truth  of  the 
bid  in  fact  been  committed,  or  of  confession,  or  which  the  confession  has 
drcunutances  corroborating  and  forti-  led  to  the  discovery  of,  and  which  would 
fying  the  confession.  The  criminal  law  not  probably  have  existed  had  the 
requirts  proof  sufficient  to  satisfy  the  crime  not  been  committed,  necessarily 
rouon  and  judgment,  beyond  a  rea-  corroborate  it,  and  increase  the  proba- 
■onable  doubt,  of  the  guilt  of  the  bility  of  its  truth.  In  this  case,  from 
■ecuied;  and  anything  short  of  this  will  the  nature  of  the  crime,  proof  of  the 
not justiiy  a  conviction.  Ms.  Ji;sTiCK  ccrfus  delicti,  independently  of  the 
Blackstone,  in  speaking  of*^  confes-  confession,  except  by  the  guilty  par. 
ooni  not  made  upon  due  caution  and  ticipant,  and  in  fact  without  proving 
deliberation,  and  to  unauthorized  also  the  defendant  guilty  of  the  crime 
persons,  says:  'They  are  the  weakest  charged  would  be  impossible.  There  Is 
and  most  susjucious  of  all  testimony,  necessarily  no  victim,  nothing  visible  or 
ever  liable  to  be  obtained  by  artifice,  tangible,  the  subject  or  consequence  oC 
false  hopes,  promises  of  favor,  or  the  wrong,  capable  of  ascertainment 
menaces;  seldom  remembered  accu-  and  of  proof  To  require  it  would  be 
rately,  or  repeated  with  due  precision;  to  require,  independently  of  the  con- 
and  mcapable  in  their  nature  of  being  fession,  proof  of  defendant's  guilt.  The 
disproved  by  negative  evidence.'  And  corrolrorative  evidence,  therefore,  must 
tile  same  author  approves  the  rules  laid  consist  of  facts  or  circumstances, 
down  by  Sir  Mathew  Hale,  never  to  appearing  in  evidence,  independent  of 
convict  of  larceny  till  the  goods  are  the  confesBion  and  consistent  therewith, 
proved  to  have  been  stolen;  nor  to  tending  to  confirm  and  strengthen  the 
coavict  of  murder  or  manslaughter  confession,  without  proof  a/iimife, mere 
unlrss  the  body  be  found  dead.  4  Bl.  confessions  that  the  crime  charged  has 
Com.  357,  358,  359.  Experience  has  lieen  committed  by  some  one,  or  of 
shown  that  confessions  have  sometimes  some  fact  or  circumstance  confirmatory 
tamed  out  unfounded;  that  the  weak,  to  of  the  confession,  a  party  accused  oV 
avoid  apparent  impending  peril,  and  crime  cannot  be  found  guilty,  unlesn 
andertheforceof  surroundings  exciting  such  confession  be  judicial  or  in  open 
apprehensions  and  Imaginary  dangers,  court.  The  instruction  ahould  there- 
have  been  induced  to  state  untruths,  fore  have  been  given." 
which  have  produced  their  conviction  1.  State  v.  Dana,  59  Vt.  614.  Com- 
of  npposed  crimes.  The  humanity  of  pare  Dodson  v.  State  (Ten.  App.), 
the  law  will  not  tolerate  a  general  rule  6  S.  W.  Rep.  5^8;  Mercer  v.  State,  17 
which  in  its   operation  endangers   the  Tex.  App.  452. 

•ecurity  of  innocence,  and  Is  unsafe  to  TasUmony  of  AoeompUao — VliAt  Oon- 

lile  or  liberty,  in  the  administration  of  lUtnlM    Aooompllaa. —  In    Mercer    v. 

the  law.    Confessions  proved  are  nee-  State.  17  Tex.  App.  453,  it  was  keM 

evarily     weak     or     strong     evidence,  that  if  a  woman  contente  to  the  crlmi.- 
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or  inceet  she  is  an  accomplice  and  a  with  the  Jur_v  and  they  are  fullj  con- 
conviction  cannot  ht  had  upon  her  vinced  of  th'e  truth,  they  Bhouid  give 
UHBiipported  testimony;  and  that  she  the  same  effect  to  his  (estiniony  as 
must  be  deemed  to  have  consented  should  be  allowed  to  an  unimpeached 
where  she  testifies  that  the  crime  was  witness  who  is  in  no  way  implicated  in 
committed  between  her  Tather  and  her-  the  offence.  Such  testimony,  it  be- 
selfweelily  for  a  period  of  eight  years.  lieved  by  the  jury,  will  warrant  a  con- 
But  in  State  v.  Dana,  59  Vt.  614,  the  viction.  In  all  cases  where  the  prose- 
court  say:  "The  court  very  fully  cutlon  depends  upon  the  uncorrobo- 
initructed  the  jury  as  to  what  facts  rated  testimony  of  an  accomplice,  the 
would  constitute  the  complainant  court,  as  before  stated,  should  advise 
.  .  .  a  voluntary  accomplice  in  the  great  caution  on  the  part  of  the  jury  in 
crime  charged,  and  that,  if  they  found  giving  credit  to  it;  but  the  jury  are  not 
such  facts  upon  the  evidence,  then  she  to  he  advised  or  instructed  as  matter  of 
was  an  accomplice,  and  properly  law  that  the  prisoner  in  such  case  must 
advised  tlie  jury  that  although  they  had  he  acquitted.  It  is  not  the  duty  of  the 
a  right  to  convict  the  respondent  upon  court  to  advise  the  jury  as  to  their  con- 
the  uncorroborated  testimony  of  an  elusions  upon  the  evidence  which  has 
accomplice  Implicated  in  the  crime  been  given  on  trial  for  them  to  con- 
chnrged,  if  It  satiBfied  them  of  his  sider  and  weigh  in  finding  whether 
guilt  beyond  a  reasonable  doubt,  yet  the  respondent  is  guilty  or  not  guilty  of 
they  ought  not  to  convict  him  upon  the  the  olTence  charged.  The  accomplice  is 
testimony  of  an  accomplice  alone,  unless  a  competent  witness,  and  his  testimony 
they  found,  in  the  story  of  the  accom-  must  receive  such  credit  and  weight  as 
pllce  itself,  such  inherent  evidence  of  the  jury  find  it  entitled  to.  If  the  jury 
truthfulncBB  that  they  were  forced  to  find  his  testimony  to  be  true  the  conse- 
believe  it;  and  that  they  ought  to  pro-  quence  is  inevitable;  it  needs  no  con- 
ceed  with  the  greatest  caution  in  ren-  nrmation  from  another  witness.  When 
dering  a  verdict  of  guilty  upon  the  un-  his  testimony  is  believed  by  the  jury  it 
corroborated  statement  of  an  accom-  is  unquestionably  sufficient  to  establish 
plice;  that  such  a  witnessis  notentitled  the  facts  as  to  which  he  testifies  with- 
to  the  same  amount  of  credit  as  a  out  any  confirmation.  It  is  not  for  the 
witness  who  is  not  clouded  by  any  such  court  to  determine  the  credibility  of 
character;  and  that  ordinarily,  when  the  accomplice;  and  the  court  cannot, 
the  testimony  of  an  accomplice  becomes  as  matter  of  law,  advise  the  jury  that 
material  to  establish  the  guilt  of  a  re-  they  must  acquit  the  respondent  by 
spondent,  there  should  be  corroboration  reason  of  lack  of  credibility  of  the 
of  it  in  some  material  respect — in  gome  respondent,  when  his  testimony  is  not 
respect  that  goes  to  the  essence  of  the  corroborated  by  other  evidence." 
crime  itself— before  it  would  be  safe  to  Tartlmon;  of  Aaoompllo*.— It  was  en- 
render  a  verdict  of  guilty.  The  chat^e  tirely  upon  the  testimony  of  the  defend- 
in  other  respects  fully  advised  the  jury  ant'e  daughter,  with  whom  the  incestu- 
as  to  the  caution  they  should  exercise  ous  intercourse  is  alleged  to  have  oc- 
in  giving  credit  to  an  accomplice  In  a  curred,  that  this  conviction  was  ob- 
crime;  and  that,  ordinarily,  jurors  tained.  It  is  contended  by  defendant's 
should  cast  about  for  corroborative  counsel  that  she  was  an  accomplice  in 
proof  before  they  convict  upon  the  tes-  the  offence,  and  that  her  testimony  be- 
timony  of  an  accomplice.  There  is  ing  uncorroborated  in  the  manner  re- 
no  rule  of  common  law,  nor  of  the  quired  by  law,  the  conviction  is  not 
statute  law  of  this  State,  that  a  person  sustained  by  sufficient  evidence.  If  the 
sTiall  not  be  convicted  on  the  testimony  witness  knowingly,  voluntarily  and 
of  an  accomplice  unless  corroborated  with  the  same  intent  which  actuated 
by  other  evidence.  In  some  States  the  defendant,  united  with  him  in  the 
such  a  rule  may  exist,  either  from  a  commission  of  the  crime  charged 
«ode   or  statute  law.     It   is   always   a  against  him,   she   was   an  accomplice, 

'<]uestion  for  the  jury  who  is  to  pass  upon  and  her  uncorroborated  testimony  can- 

the  credibility   of  the    accomplice,   as  not    support    the   conviction.     Whart. 

they   must   upon   that   of  every  other  Cr.  Ev.,  ^  440;  Freeman   v.   State,   II 

witness.     His  statements  should  be  re-  Ten.  App.gj.    But  if.  In  the  commission 

-ceived  withgreatcaution,  and  thecourt,  of  the  incestuous  act,  she  was  the  vie- 
as  the  court  did  in  this  case,  should  tim  of  force,  threats,  fraud  or  undue  In- 
always  BO  advise.     Yet  if  the  testimony  fluence,  so  that  she  did   not  actvolun- 

■<>r  the   accomplice  obtains   full   credit  tarity,  and  did  not  join  in  the  commis- 
348 
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INCH— INCIDENTAL.  M>Itl«a. 

YBXSS, — See  note  i. 
IHOIDEHTAL. — See  note  2. 

lion   of  the   act  with  the  tame  Intent  not   proper    to    impeach    her   general 

which  actuated  the  defendant,  then  she  character  for  truth  and  veracity.  Fogte- 

woutd  not  be  an  accomplice,  and  a  con-  man  v.  State,  33  Ind.  145;  Fletcher  v. 

viction  would  stand,  even  on  her  uncor-  State,  49   Ind.  124;  Farlej"  ti.  Slate,  j? 

State,  Ind.  331;  Richie  v.  State,  58  Ind.  355; 

^  440.  Rawfej   V.   State,  ex  rel.,  etc.,  56  Ind. 

Buna — llleUcaii    Dootrlne. — In    the  433" 

absence  of  some  statute  permitting  this,  1.  The  hydraulic  inch  is  a  circle  whose 

it  i»  not  clear  how  one  who  is  jointly  diameter  is  an  Fnch.     Schuylkill   Nav. 

euilty  of  an  offence  can  complain  of  it.  Co.  v.  Moore,  2  Whart.  (Pa.)  493. 

If  the  crime  alleged  to  have  bcea  com-  S.  lODldental    aebool     PnrpoHB. — A 

milted   was   committed    forcibly,    and  school  district  wa^  authorized  by  statute 

without   the   assent  of  the  witness,  it  to  assess  a  ta](  not  exceeding  (300  an- 

waB  rape,  not  incest;  If  by  the  consent  nually  "to  keep  the  school  house  in  re- 

of  the  witness,  she  was  guilty  of  incest  pair,  and  furnish  it  with  fuel  and  ap- 

as  much  as  the  respondent.     People  v.  pendages."     At  an   annual  meeting  of 

Jennees,   j   Mich.  30J;  People   v.   Tie-  the  board   of   the  district   taxes  were 

Groat.  39  Mich.  134.  voted    as   follows:  "For  the    payment 

ErldBnea  Imp«aollliiK  Witnaaa. — In  of  teachers'  wages  in  the  district. 
Kidwellv.  State.ejind.  384;g.  c.,3  Am.  (650;  for  the  payment  of  indebl- 
Cr.  Rep.  J36,  (0  impeach  the  complain-  edness  of  said  district  Incurred 
Ing  witneBs' testimony  as  to  a  state-  for  building  school  house,  (900;  for  in- 
ment  to  a  physician  about  her  preg-  cidentat  purposes,  t.^o."  It  was  held' 
nancy,  the  physician  was  asked  to  that  the  tan  of  ^50  for  "incidental  pur- 
state  whether  the  complainant  told  him  poses"  was  a  valid  exercise  of  (he  pow- 
that  a  young  man  from  the  country  er  conferred  by  the  statutory  provision 
was  the  father  of  the  child.  Held,l\ia.t  above  quoted.  Said  the  court:  "It 
the  question  was  immaterial  and  irrele-  might  be  more  precise,  in  voting  a  tan 
vant,asherpregnancy  and  the  paternity  for  these  purposes,  to  say  for  'repairs. 
of  the  child  did  not  affect  the  guilt  or  fuel  and  appendages' ;  but  the  words 
innocence  of  the  defendant.  for  'incidental  purposes'  must,  we  think. 

The  court  say;    "The  question   was  be  construed  to  mean  the  same  thing." 

both  irrelevant  and   immaterial   to  the  State  v.  Wolfrom,  15  Wis.  4'i8. 

Issue.    The  fact  that  the  girl  was  preg-  Ooiti  Ineldantal  to  the  S«l«  of  lAiid 

nant,   and   that  the  father  of  her  child  br  ft  Tsnant  fOr  Ufa  Undsr  ft  8t>fttiitOT]r 

was  a  young  man   from   the  country,  Fawar. — By  the  English  Settled   Land 

neither  tended  to  prove  nor  disprove  act  of  1882,  which  authorizes  the  sate  of 

the  guilt  or  innocence  of  the  defendant  settled  land  by  a  tenant  for   life,  it  is 

as    charged.      The     question    of    the  enacted  that  the  "capital  money  arising 

parency   of  the  child   is  not  involved,  under  the  act,   subject   to   payment  of 

The  law  does   not   experiment   In   im-  claims  properly  payable  thereout,  and 

peachmenis  as  to  facts  not  relevant  to  to  application  thereof  for  any  special 

the  issue  in  the  case.     Shields   i>.  Cun-  authorized  object   for  which   the  same 

ninsham,  1  Biackf.  (Ind.)  86;   Mclntire  was  raised,  shall  when  received"  be  ap 

p.  Young,  6  Blackf.(Iod.)ig6;GIenn  IT.  plied   to   the   payment,   infer  alia, ''o( 

State,  ex  re/.,  46  Ind.  368.'  costs,  charges  and  expenses  of  or  inci- 

Hftme — Bapntatton,  Tlrtn*  and  GOum-  dental  to  the  exercise  of  any  of  the 
Uty.— In  Kidwell  v.  State,  63  Ind.  384;  powers"  conferred  by  the  act.  Said  the 
s.  c,  3  Am,  Cr.  Rep.  236,  the  appellate  court,  in  a  case  arising  under  this  pro- 
offered  to  prove  by  a  competent  wit-  vision:  "It  is  to  be  observed  that  what 
nesB  that  the  prosecuting  witness  had,  is  allowed  is  not  merely  the  costs, 
from  the  time  she  was  fourteen  years  chaises  and  expenses  of,  but  also  thote 
old  up  to  the  time  of  the  trial,  borne  a  'incidental'  to  theexercieeof  any  power 
bad  reputation  for  virtue  and  chastity,  or  provision  of  the  act.  I  have  to  de- 
An  objection  was  sustained  to  this  evi-  termine  what  force  is  to  be  given  to  the 
dence.  The  court  say:  "This  ruling  word 'incidental.'  It  seems  to  me  that  . 
is  correct.  Her  reputation  for  virtue  the  meaning  is  that  the  tenant  for  life 
and  chastity  was  not  material  to  the  is  to  have  not  merely  costs,  charges 
charge  of  incest,  and  the   evidence  was  and  expenses  which  directly  and  neces- 
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INCIDENTAL. 


E  of  that  exercise, 
put  this  case:  A  tenant  for  life,  being 
Tuindcd  to  Bell  a.n  estate  under  the  pow- 
ers of  the  act,  advertises  it  for  sale; 
thereupon  the  remainderman  bringe  an 
action  to  restrain  him  from  proceeding 
with  the  sale,  and  obtains  an  injunction. 
At  the  triai  the  action  iBdismiEsed  with 
costs.  These  costs  would  be  as  l>etween 
party  and  party.  Is  the  tennnt  for  life 
entitled  to  liave  paid  him  out  of  the 
capital  money  the  difference  between 
those  costs  and  the  costs  as  between 
solicitor  and  client?  I  think  he  is.  These 
costs  may  be  described  as  Incidental  to 
the  exercise  of  the  powers  of  sale.  The 
remainder  man  improperly  interposed 
an  obstacle  Jn  the  way  of  the  eierclse 
of  that  power,  and  In  the  removal  of 
the  obstacle  certain  costs  were  incurred, 
and  I  see  no  reason  In  TairnesH  why  the 
tenant  for  life  should  not  have  those 
costs,"  Llewellin  v.  Wmlams,  58  L, 
T.,  N.  S.  <Ch.  Dlv.)  ii;2. 

Injur  by  ui  Emt  inoldent  to  Navi' 
cation.— The  United  States  Govern- 
ment chartered  a  boat  for  (he  purpose 
of  carrying  its  soldiers,  etc.  By  the 
terms  of  the  charter  party  the  govern- 
ment agreed  to  malie  compensation  to 
the  owner  of  the  boat  in  case  of  her  in- 
jury or  destruction  "by  any  event  not 
incident  to  the  navigation  of  the  river 
or  rivers  on  which  she  may  be  cm- 
ployed."  It  was  mid  that  under  this 
agreement  the  government  was  liable 
to  the  owner  for  aloss  occasioned  bj 
the  carelessness  of  the  officers  of  the 
government  In  loading  the  boat.  Said 
Attv.Gbn.  Hoar:  "I  think  the-words 
'injury  by  an  event  incident  to  navi- 
gation' mean  sutMtantially  the  same  as 
the  words  'perils  of  navigation,'  or 
'dangem  of  the  seas,'  or  'dangers  of 
navigation.'"  Steamer  W  a  than.  13 
Opin.  Atty.  Gen,  1 19. 

VtXiar  Inoldant  to  a.  MuinfkotiirinK 
Pmceia. — Sec.  73  of  the  act  "to  amend 
the  laws  relating  to  labour  in  factories," 
7  &  8  Vict,,  ch.  ii;,  provides  that  "any 
person  who  shail  work  In  any  factory 
.  ,  ,  either  in  any  manutfacturing 
procCM,  or  in  any  labor  incident  to  any 
manufacturing    process     .  shall 

be  deemed  .  ,  ,  to  be  employed 
therein  within  the  meaning  of  tlie 
act,"  A,  a  manufacturer  of  cot- 
ton sewing  thread,  was  the  owner  of  a 


factory  at  M,  and  another  at  L.  At 
the  factory  at  M  cotton  yams  were 
doubled  Into  sewing  thread,  in  hanks 
ready  for  the  wholesale  market-  For 
the  retail  dealers  and  small  consumers, 
thCBc  hanks  were  Bent  to  the  factory  at 
L,  where  the  thread  was  wound  on  to 
bobbins.  Jt  was  it«/if  that  the  winding 
at  L  was  "labor  incident  to  a  manu- 
facturing process,"  within  the  meaning 
of  the  act,  because  "it  brought  cotton 
thread  into  a  state  in  which  it  was  more 
salable,"  Haydon  v.  Taylor,  4  Betl 
&  S,  .S19, 

A  MkttBT  or  TUac  BMidsi  mat  b 
Inoldant  to  a  ftal*  and  ConTaraneo. — 
The  Stat,  5,;  Geo.  3,ch.  1S4,  enacts  that 
"where  any  deed  or  instrument,  oper- 
ating as  a  conveyance  on  the  sale  of  any 
property,  shall  also  contain  any  other 
matter  or  thing  t)eBideB  what -shall  be 
incident  to  the  sale  and  conveyance  of 
the  property  sold,  or  relate  to  the  title 
thereto;  every  such  deed  or  instrument 
shall  be  charged,  in  addition  to  the  duty 
to  which  it  sTiall  be  liable  as  a  convcy- 
the  sale  of  property,  and  t(  "  ■ 


any  separate  deed,  containing  the  other 
matter,  would  have  been  chargeable 
with,  eiclusiveof  the  prt^ressive  duty," 
It  was  held  that  a  deed  purporting  to 
surrender  a  lease  for  lives,  in  consider- 
ation of  110/.,  and  of  a  new  lease  tobe 
granted  to  the  surrenderor  for  his  life, 
did  not  require  an  agreement  stamp  In 
addition  to  the  ad  -valorem  stamp;  the 
stipulation  for  a  new  lease  not  being  a 
"matter  or  thing  beEides  what  is  inci- 
dent to  the  sale  and  conveyance."  Dot 
dem.  PhillipB  V.  Phillips,  II  Ad.  &  El. 
796, 

A  Tax  Xot  an  Exponao  Inaid«ntal  to 
tlia  lasna  of  Bonda, — In  pursuance  of  a 
contract  made  in  iS;4,  a  city  loaned  a 
railroad  company  (4.;oo.ooo,  having 
raised  the  money  hy  issuing  its  bonds 
to  that  amount.  In  consideration  of 
the  loan,  the  railroad  company  e^iecuted 
B  mortgage  of  its  property  to  the  city, 
conditioned,  inler  aba,  that  the  com- 
pany should  place  in  the  city  treasury, 
at  a  specilted  number  of  days  before 
each  instalment  of  interest  on  the  city's 
bondB  should  fall  due,  "interest  at  tht- 


K  per  c 


t,  per 


1  the 


whole  amount  of  the  bonds  isEued," 
which  was  the  amount  that  the  city  had 
to  pay  BB  interest  to  its  bondholders, 
and  that  the  company  should  pay  "all 
and  any  expense  incidental  to  the  issue 
of  any  of  the  bonds  as  aforesaid."     In 
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INCLOSE— INCL  UDE. 

IHCLOSE.— See  note  i. 
QTCLITSX.— See  note  2. 

1863  Congress  pasted  an  excise  law,  the  court  Mid:  "To  Inclose  a  lotU  to 
levying  an  Income  tax  of  three  per  ahut  it  in  on  all  sides.  A  Held  with  a 
u:nt.  on  all  sums  due  for  interest  b^  fence  on  three  sides  onlj'  could  not.  In 
railroad  companies,  which  sum  it  any  proper  sense,  be  spoken  of  as  in- 
required  the  companies  to  withhold  closed,  unless  the  fourth  side  was 
from  their  creditors,  and  pav  to  the  bounded  by  some  natural  object,  or 
Kovemment,  making,  by  a  subsequent  occupied  by  some  artificial  erection, 
act— one  of  June,  1864 — such  payment  a  which  rendered  a  fence  impracticable 
discharge,  in  terms,  from  their  creditors  or  unnecessary."  Hall's  App.,  iia  Pa. 
for  the  amount,  "except  where  the  St.  42.  See  also  Grundy  v.  Slate,  53 
companies  might  have  contracted  Ind.  538;  Taylor  v.  Welbey,  36  Wis. 
otherwise."     But  no  such  tax  was  laid  42. 

on  the  bonds  of  cities,  nor  did  the  act  The  Stat.  5  Geo.  3,  ch.  14,  \  3,  pro- 
require  Ihem  to  withhold  anything  vides  for  the  punishment  of  any  per- 
from  their  creditors.  It  was  keld  that  son  convicted  of  fishing  In  any  water 
the  contract  of  tlie  railroad  company  to  in  any  "inclosed  ground  whlcfi  shall 
pay  "  all  and  any  expense  Incidental  to  be  private  property, '  with  certain  speci- 
Ihe  Issue  of  any  of  the  bonds,"  did  not  fled  exceptions.  In  an  action  under 
oblige  it  to  pay  this  tax  out  of  its  own  this  act  It  appeared  that  the  plaintiff 
money,  and  so  to  pay  the  full  Interest  to  owned  a  tract  of  land  and  so  much  of 
the  city  discharged  of  the  tax.  Said  the  soil  of  a  river  bordering  on  one 
the  court:  "To  carry  out  the  arrange-  side  thereof  as  lay  between  the  bank 
Rient  between  the  parties  required  a  and  the  jilutH  aqutx.  All  sides  of  the 
considerable  expenditure  of  money  for  tract,  except  that  which  abutted  on  the 
printing,  clerk  hire,  stationery,  adver-  river,  were  separated  from  the  adjacent 
tising,  and  similar  matters.  These  lands  by  a  fence.  But  there  was  no 
expenses  were  incidental  to  the  issue  of  fence  on  the  river  side,  nor  down  the 
the  bonds,  and  it  was  right  and  proper  filumaqua.  The  defendant  stood  upon 
that  the  railroad  company — the  party  the  tract,  and  caught  fish  from  the 
to  be  benefited  by  the  transaction —  river.  It  was  held  that  there  was  no 
should  pay  tbem.  And  it  agreed  to  do  fishing  in  water  in  "  Inclosed  ground," 
•o;  hut  this  agreement  cannot  be  within  the  meaning  of  the  act  Said 
extended  to  cover  the  tax  in  question,  Gibbs,  C.  J.;  "  This  is  property  which, 
for  in  no  sense  Is  it  an  expense  inci-  from  the  nature  of  the  thing,  is  not  and 
dental  to  the  Issue  of  the  bonds.  At  cannot  be  inclosed."  Lisle  v.  Brown, 
the  date  of  the  mortgage  (1854]  there  5  Taunt.  440;  s.  c.,  i  Chltty's  Gen.  Fr. 
was  no  tax  of  the  kind,  nor  any  reason-  179;   i  Marsh.  137. 

able  expectation  of  one.     If  there  had  S.  The  Interpretation  clause  of  Eng- 

been.  It  Is  easy  to  see  that  appropriate  lish  statutes  sometimes   provides   that 

words  applicable  to  the  subject  would  a  certi^n  word  shall  "  Include  "  a  variety 

have  been  used.     But  the  words  which  of  things.     The  courts  hold  that  "this 

were  used  did  not  relate  to  the  subject  phrase   Is   thus  used  by  way  of  exten- 

of  taxation  at  all,  and  it  is  very  certain  slon,  and  not  as  giving  a  definition  by 

that  the  possibility  of  taxation  wa<i  not  which  other  things  are  to  be  excluded, 

in  the  coniempiatlon  of  either  of  the  R.  v.  Kershaw,  6  E.  &  B.  1007;  s.  c,  26 

Kirtles  to  the  mortgage."     Baltimore  v.  L.  J^  M.  C.  13.     Thus  where  the  Mer- 

ittimore  R.  R.  Co.,  10   Wall.  (U.  S.)  chant  Shipping  act,  1S54  (17  &  18  Vict. 

,<;13.  ch.  104),  provided  that  'ship'  should  in- 

1.  luoloMd  BnlldlAS.— A  subscription  elude  every  description  of  vessel  used 

to  the  building  of  a  church  to  be  paid  In  navigation   not  propelled  by  oars,  it 

when  the  building  is    inclosed,  is   due  was   held  that   a   vessel    propelled  by 

and  may  be  collected  when  the  main  oars  was  not  excluded.     Ea  parte  Fer- 

buildingis  Inclosed, though sometowers  guson,  L.   R.,6Q,  B.  180,  391.     It  was 

connected  with  the  building  have  not  declared  by  the  Petroleum  act,  1S68  (31 

been  inclosed.       Snell  v.  Tnistees,  58  &    33    Vict.   c.    t6),   that   'petroleum' 

III.  290.  should  include  alt  such  rock  oil,  etc.,  as 

btelcMed     Oroud. — In   construing  a  gave  off  an   Inflammable    vapor   at    a 

direction  by  a  testator  that  certain  lots  temperature   of  less   than   100  degrees 

should   be  irclosed  with  an   iron  fence,  Fahrenheit.     But  petroleum  itself  was 

.tfll 
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nrCOME.— See  LEGACIES;  REMAINDERS;  TRUSTS  AND  TRUS- 
TEES; Wills. 

nrCOXPATIBLE.— See  note  i. 

IVCOICPETENCY. — See  note  2. 

IHCO£FOREAL  HEBEDITAlfENTS.— <See  ANNUITY;  CBHE- 
tekies;  corporations;  easements;  ferries;  fish  ani> 
Fisheries;  Franchises;  Landlord  and  Tenant;  Lease; 
Remainders,  etc.) 

I.  Definition,  353. 
S.  Purely  Incorporeal,  354. 
B.  Definition,  354. 

b.  Advovison,  354. 

c.  Corodiea,  354. 

d.  Commons,  355. 
t.  Dignities,  356. 
/  Franchists,  357. 

1.  DeflnitioiL — An  incorporeal   hereditament   is  a  right  iss 
out  of  a  thing  corporate  (whether  real  or  personal),  or  concerning, 
annexed  to,  or  exercisable  within  the  same.' 


f;»3S- 


'.  Ptnsions,  359. 
/.  3".V*«,  3S9-  ^ 

I.  Easfments,  360. 
3.  Mixed  Inccuporeal,  360. 


Mtid  to  be  within  the  act,  even  If  It  did 
not  give  off  an  indammable  vapor  be- 
low the  specified  temperature.  Jonea 
u.  Cook,  L.  R.,  6  Q^B.  505.  Toallauch 
cases  the  words  used  by  Blackburn, 
It  In  reference  to  the  ifetropoiis  Man- 
agement act,  1855  (iS  &  19  Vict  ch, 
110),  have  a  forcible  application.  'It 
does  not  follow  that  because  the  ex- 
pression "  new  street  "  is  to  include  cer- 
tain other  things,  we  are  to  say  it  does 
not  Include  its  own  natural  meaning.' 
Pound  V.  Plumstead  Board  of  Works, 
L.R.,7t^B.  194."  Wilberf.  Stat.  Law 
299.  See  also  Worslejv.  South  Devon 
Ry.  Co.,  leq^B.  539;  Nutter  u.  Ac- 
crington  Local  Board,  L.  R.,  4  Q^  B. 
Div.  375. 

1.  Abiolntely  IneompKtlbls.'In  a  pros- 
ecution for  murder  the  court  refused  to 
Sve  the  following  instruction:  "In  or- 
:r  to  justify  the  Inference  of  legal 
guilt  from  circumstantial  evidence,  the 
existence  of  the  exculpatory  facts  must 
be  absolutely  incompatible  with  ttie 
innocence  of  the  accused,  and  incapable 
of  explanation  upon  any  other  reason- 
able liypothesis  than  that  of  guilt."  On 
appeal,  it  was  held  that  the  words  "ab- 
solutely incompatible"  contained  in  the 
Instruction  Implied  that  the  proof  of 
the  defendant's  guilt  must  be  estab- 
lished beyond  the  possibility  of  a  doubt, 
and  for  that  reason  the  court  did  not 
err  in  refusing  the  instruction.  State  v. 
Rover,  13  Nev.  17. 


S.  Inoompetanorfti  AppUtdtaSBUd- 
UnaUp.— The  New  York  Rev.  Stat, 
authorize  the  renewal  of  a  testamen- 
tary guardian  by  the  surrogate  having 
junsdiction  in  the  prcmlsea  on  tlie 
ground  of  his  "Incompetency,"  or  of 
his  wasting  the  real  or  personal  estate- 
of  bia  ward,  or  of  any  misconduct  in 
relation  to  his  duties  as  guardian.  Said 
the  court.  In  construing  this  provision: 
"The  word  'incompetency,'  as  applied 
to  guardianship,  is  one,  in  my  judgment, 
of  broad  signification  and  comprehen- 
siveness, like  the  word  unsu liable ness,  ok 
applied  to  a  trustee.  In  my  opinion  it 
has  relation,  not  merely  to  the  mental 
condition  and  moral  status  of  a  testa- 
mentary guardian,  but  imports  that,  In 
the  interests  of  the  child,  in  respect  of 
nurture,  care,  education  and  safety,  thc- 
court  may  take  into  consideration  the 
relative,  social  and   pecuniary  position 


8.  Anderson's  Law  Diet.  509,  citing 
1.  Bl.  Com.  ao;  "It  is  not  the  corporate 
thing  itself,  which  may  consist  in  lands. 
houses,  jewels,  or  the  like;  but  some- 
thing collateral  thereto,  as  a  rent  issu- 
ing out  of  those  lands  or  houses,  or  an 
ofBce  relating  to  those  jewels.  In 
short,  as  lo^clans  speak,  corporeal 
berediiaments  are  the  substance  which 
may  always  be  seen,  always  handled^ 
incorporeal  hereditaments  are  buta  sort 
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INCORPOREAL  HEREDITAMENTS. 

Incorporeal  hereditaments  comprise  certain  rights  and  privi- 
leges connected  with  land,  but  belonging  to  different  persons 
from  the  proprietors  of  the  land.  They  are  not  of  the  substance, 
cognizable  by  the  senses,  but  exist  merely  in  idea,* 

Corporeal  hereditaments  are  fixed  in  their  definition  by  the 
legal  maxim  that  at  common  law  they  lie  in  livery  and  not  in 
grant.  The  phrase  therefore  includes  only  lands  regarded  as  a 
physical  object,  and  legal  estates  of  inheritance  in  possession.  .  .  . 
All  other  hereditaments  ,  .  .  are  included  under  the  term  incor> 
poreal  hereditaments.*    An  incorporeal  hereditament  is  anything 

of  accidents,  whicn  inhere  in  and   are  cattle,  dig  turf,  cut   wood   or  take  fish 

supported  by  that  BubEtance,  and  may  on   tlie  lands  of  another,  it  originated 

belong  or  not  belong  to  it,  without  any  under  the   manorial   establishments  of 

visible  alteration  therein.    Their  eiUt-  England,  where  the  lord  of  the  manor 

ence  is   merely  in  idea  and  abstracted  was  in  the  habit  of  setting  apart  cer- 

contemplation;  though  their  effects  and  tain   portions  to  be  used  in  common  by 

proRts   may   be   frequently   objects    of  tenants  and  copyholders.  It  there  forms 

our   bodily   senses,   and   indeed,   if  we  quite  a  diffusive  and  intricate  branch  of 

,  could  fix  a  clear  notion  of  an   incorpo-  the  law.     It  has  also  prevailed  in  some 

real   hereditament,  we   must  be  careful  of  the  older  States  of  the  Union.     But, 


t  to  confound  together  the  protits  In  the  sense  of  the  Enelish  law,  this 
produced  and  the  thing  or  heredlta-  right  of  common  is  not  known  here." 
ment  which  produces  them,  a  Bl.Com.     V?allcer's  Am.  Law  (nth  ed.),  313,  313. 


%.  Chailis  on  Real  Prop.  36,  37. 
Incorporeal  hcradiCaments  are  said 
_  ,  at  common  law  to  lie  in  grant,  because 
ant  portion  of  real  property.  No  less  they  would  pass  by  i^he  mere  delivery 
than  eleven  difTerent  kinds  are  enunier-  of  a  deed  purporting  to  convey  them, 
ated  by  Blackstone;  namely,  advow-  and  the  word  grant  was  the  most 
sons,  tithes,  offices,  dignities,  franchises,  appropriate  (though  not  the  only) 
coroiHes,  pensions,  annuities,  commons,  word  of  conveyance  for  that  purpose. 
nays  and  rents.  But  this  list  is  much  The  importance  of  this  distinction 
reduced  in  this  country.  For  In  regard  between  corporeal  and  incorporeal 
to  the  first  two,  namely,  advowsons  hereditaments  has  been  dimln- 
and  tithes,  it  Is  sufficient  to  say  that  ished  by  8  &  g  Vict.,  ch.  106,  %  3.  which 
they  grow  CKclusively  out  of  the  Eng-  enacts  that  after  7th  October,  1845,  *" 
llsh  church  establishment,  which,  hap-  corporeal  tenements  Bha1l,as  regards  the 
pily,  has  no  existence  In  this  country;  conveyance  of  the  Immediate  freehold 
and  we  arc  thus  relieved  of  a  great  va-  thereof,  be  deemed  to  lie  in  grant  as 
riety  of  perplexing  questions.  In  re-  wellasinlivery.Challiaon  Real  Frop.37. 
sard  to  the  next  six,  namely,  ofGces,  In  principle  there  is  no  difTerence 
d^nities,  franchises,  corodies,  pensions  as  to  the  acquisition  of  rights  between 
and  annuities,  they  have,  In  the  first  corporeal  and  incorporeal  objects, 
place,  no  necessary  connection  with  But  with  regard  to  possession  alone,  as 
realty;  and  in  this  country  th^  are  affecting  title,  a  difference  is  introduced 
not,  and  cannot  be  hereditary.  On  the  by  reason  of  the  statute  of  limitations, 
contrary,  thej  are  strictly  personal  in  A  grant  of  land  conferring  an  entire 
their  character;  and  with  the  exception,  title  is  not  presumed  from  mere  posses- 
perhaps,  of  annuities,  in  some  cases  slon  short  of  the  statutory  period, 
are  neither  transferable  nor  descend!-  The  statute  makes  all  the  provisions 
ble.  Not  only  express  provisions  of  deemed  necessary  for  quitting'  posses- 
the  federal  and  stale  constitutions,  sion  of  a  corporeal  nature,  thereby  re- 
but the  wliole  spirit  and  tendency  of  moving  these  cases  from  the  operation 
our  institutions  are  opposed  to  the  Eng-  of  the  common  taw.  Conclusive  pre- 
lish  doctrines  and  practice  In  regard  to  sumption  of  title  to  an  incorporeal  here- 
these  hereditaments,  if  such  they  can  ditament  is  afforded  by  twenty  years  of 
be  called  in  this  country.  Again,  as  to  adverse,  exclusive,  undisturbed  possee- 
the  English  right  of  common,  which  is  sion.  Anderson's  Diet.,  citing  Coro- 
the  right  thatone  man  has  to  feed  his  nett  v.  Phudy,8o  Va.  714. 

10  C.  of  L.— 23  m■^ 
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the  subject  of  property  which  is  inheritable,  and  not  tangible  or 
visible.* 

8.  Para  Inoorponal  Hereditamcmti — a.  Definition. — Incorporeal 
hereditaments  maybe  pure  or  mixed.  Pure  incorporeal  heredita- 
ments are  such  that  at  no  time  can  become  corporeal  hereditaments. 
Mixed  incorporeal  hereditaments  are  such  that  at  one  time  they 
may  be  incorporeal  hereditaments,  and  at  others  corporeal 
hereditaments,* 

b.  Advmuson. — An  advowson  is  the  right  o(  presentation  to  a 
church  or  ecclesiastical  benefice.* 

He  who  possesses  this  right  ts  called  the  patron  or  advocate. 
When  there  is  no  patron,  or  he  neglects  to  exercise  his  right 
within  six  months,  it  is  called  a  lapse,  and  a  title  is  given  to  the 
ordinary  to  collate  to  a  church.  When  a  presentation  is  rtiade 
by  one  who  has  no  right,  it  is  called  a  usurpation.^ 

c.  Cerodies.—K  corody  is  an  allowance  of  meat,  drink,  money, 
clothing  and  such  like  necessaries  for  sustenance.  An  allowance 
from  an  abbey  or  a  house  of  religion  to  one  of  the  king's  ser- 

1.  I  Bouv.  Diet  696.  touch  or  handle  thie  intereiti  and  if  he 

Kent  says:   "Incorporeal   tenementB  sells  It,   he  can   only   pass   it  by  deed, 

and    hereditaments    comprise     certain  since  he  has  no  present  seisin  wliich  he   - 

inheritable     rights,    which     are     not,  can  deliver  to  the  purchaser.     Here  A 

strictly  speakine,  of  a  corporeal  nature,  has   a  corporeal  and  B  an   incorporeal 

or  land,  sIthougTi  they  are,  by  their  own  property  in  the  same  land,  though  B'a 

nature,  or  by  use,  annexed  to  corporeal  interest  in  such  a  case,  so  far  as  it  is  a 

inheritances  and  all  rights  Issuing  out  reversion  or  a  vested  remainder,  is  con- 

of  them   or    concern    them."     3   Kent  sldered   as   of  a   mixed   nature,  at  one 

Com.  403.  time    incorporeal,  but   becoming    cor- 

American  authors  have  treated  the  poreal  by  lieing  united  wilh  tlie  posses- 
subject  in  a  different  manner.  Thus  slon  at  the  death  of  A.  Hereditaments 
Kent  treats  corporeal  heredilamente  may  be  purely  incorporeal,  as  for  ex- 
under  the  following  heads:  (t)  Com-  ample,  what  are  called  rights  of  com- 
mons; (3)  Ways,  easements  and  aquatic  mon,  or  rights  of  way  appurtenant  to 
rights;  (3)  Olfices;  (4}  Franchises;  (<;)  other  lands.  Thus,  A  may  own  Black- 
Annuities;  (6}  Rents.  3  Kent  Com.  acre,  and  have  a  right  to  go  upon  B's 
403.  adjacent   land   to   cut   trees  to  bum  or 

Walker,  in  his  work  on  elementary  his  own,  or   to   put   across  B's  land  to 

law,  as   (I)    Public   Easements,   under  reach  his  own.     Now  this  is   a  simple 

which   are   Included:    1.    Public   com-  right  which  he  cannot  sell   and  deliver 

mons;  3.  Public  roads;  3.  Public  rivers,  over  to  a  stranger  separate    from  the 

(3)  Private   Easements,  under  which  land  towhich  it  is  appendant — nothing, 

he  treats:  i.  Land;  3.   Water;   3.   Air;  In   other   words,  corporeal  or  tangible. 

4-  Light.  And  yet  it  may  be  an  inheritable  right 

(3)  Fixtures.    Walker  Am.  Law  (gth  which  wilt  survive  to  his  heir*,  and  in 

cd.)  311.  which   he  may  have  an   estate   in  fee 

Washburn  treats  them  as:   (1)  Fran-  simple,  or  it  may  be  for  his  life  only;  in 

chises;   (3)    Rents;    (3)   Easements.     2  which  case   he  would  have  a  life  estate 

Washburn  Real  Prop.  (4th  ed.)  371.  in  it,  in  the  same  manner  as  he  might 

).  The   following   illustration,  taken  have  in  corporeal  property.     But  in  no 

from  Washburn  onReal  Prop.  271, illuE-  event  can  an  incorporeal  hereditament 

trates  these  two   kinds  of  Incorporeal  like    this    become    a    corporeal    one." 

hereditaments:  "A  man   may  have  an  Citing  Wm.  Real  Prop.  365. 
estate  tn  possession  in   lands  during  his         S.  Anderson's  Law  Die).,  3  Bk.  Com. 

life.     B  may  have  a  right  to  these  on  20. 

the  death  of  A,  or  may  have  it  upon  the        «.  Bouv.    Diet     Advowsons    belong 

condition  that  he  survives  A,orthat  A  purely  to  the   ecclesiastic  law  in   force 

die   without   children.     But   he  cannot  in  England,  which  never  had  any  force 
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vants  who  dwells  therein  of  meat  and  other  sustenance.  They 
are  now  obsolete.* 

d.  Commons — (See  Common). — A  common  is  defined  to  be  a 
profit  which  a  man  hath  in  the  lands  of  another,  as  to  feed  his 
beasts  thereon,  to  catch  fish,  to  cut  wood,  etc. 

The  right  existed  between  the  owner  of  the  mano'r  and  his 
feudal  tenants,  for  the  encouragement  of  agriculture. 

The  tenant's  right  was  to  pasture  his  cattle,  provide  necessary 
food  and  fuel  for  his  family  and  repair  his  implements  of  hus- 
bandry from  the  lord's  land.* 

These  rights  were  generally  known  as  common  of  pas- 
ture,' common   of   estover,*   common   of   piscary,*  common  of 

in  the  United  States,  and  the  meaning  purpose  of  raising  money  with  which  to 

and  use  of  the  term   to  us  lias   only  a  pay  the  [jubllc  debts.     In  1819  the  legls- 

htetorical  value.  lature,  without  Clie  consent  of  the  own- 

L  Bouv.  Law  Diet,  ers  of  these  lots,  granted  Iifly  acres  of 

S.  Anderson's    Law  Diet.,   citUig    3  these  commons  to  the   University,  but 

Bt.  Com.  31;  3  Kent  Com.  403.  the  supreme  court  iild  that  the  State 

The  rights  of  common  are  little  had  the  right  of  soil,  subject  to 
known  In  thU  country,  and  probably  do  the  right  ol^  common,  which  latter 
not  exist  in  any  of  the  northern  or  right  the  owners  could  release  or  modi- 
western  parts  of  the  United  States  fy  at  pleasure,  with  the  concurrence  of 
which  have  been  Bettled  since  the  revo-  me  legislature.  Some  three  years  later, 
lution.     3  Kent  Com,  405,  at  the  request  of  a  large  number   and 

B.  OoniinoTi  of  paitnre  is  the  right  of  majority  of  the  lot  owners,  the  legisla' 

feeding  one's  beast  on  another's  lands,  ture  granted  ten  acres  of  the  same  com- 

It  is  dther  appendant,  appurtenant,  be-  mon  to  trustees  representing  the  Pres- 

cause  of  vicinage,  or   in   gross.     Bouv.  byterian  church  in  the   United   States, 

Diet.  for  the  use  of  a   theological   seminary. 

Commons  of  pasture  were  afifendant  After  the  lapse  of  several  years,  dur- 

when     regularly   annexed     to    arable  Ing  which  more  than  (15,000  had  been 

lands  for  the  support   of  commonable  expended  in  improvements,  one  Carr, 

beaste(beastsoftheploughorwhichma'  who  had  acquiesced  in  this  disposition 


the    support  of  all   kinds  of  animals,  the  trustees.     The  supreme  court  ieid 

and  arose   neither   from   necessity  nor  that  by  failing  to  complain  at  the  proper 

from  any  connection  of  the   times;  la  time  he  had  approved  what  had  been 

grots,  or  at   large,  when   annexed  to  a  done,      Anderson's  Law  Diet. 

man's  person  by  grant  to  him  and  his  4,  Common  of  aitover  is  the  liberty 

heirs;  because  of  vicinage  when  the  in-  of  taking  necessary  wood  for  the  use 

habitants  of  adjoining  townships  inter-  of  furniture  of  a   liouse  or  farm  from 

commoned.     Anderson's  Law  Diet,  another   man's    estate.    This    right   is 

It  is  believed  that  there  has  been  no  Inseparably  attached   to   the   house  or 

adjudicated  case  involving  the  common  farm,  and  is  not  apportionable.     It  is  to 

of  pasture   In   this   country  for  half  a  be  distinguielied  from  the  right  to  es- 

century.  tovers  which  a   tenant    for  life  has  In 

The  cases  of  Western    University  v.  the  estate    he  occupies.     Bouv.    Diet. 

Robinson  ei  al.,    la   S.   &  R.  (Pa.)  29  See  Estovbrs,  7  Am.  &  Eng.  Ency.  of 

<l8a4),  and   Carr   ».  Wallace.   7  WatU  Law,  34, 

(Pa.)  394  (1833),  were  both  in  reference  Common  of  estovers  may  be  equally 

to  one  hundred   acres   of  land   in   the  appendant    or     appurtenant.    3    Kent 

town  of  Allegheny,  Pa.  (now  constitut-  Com.  40^, 
tng  a  park   in  the  central  part  of  the 

city),  in  which  the  State  in  1787  created  or  right  o             „ 

the  right  of  common  of  pasture  in  the  the  soil  of  another  person,  or  running 

Eurchasers  of  inlots  In  the  plan  of  lots  through  another  man's  land.     A  com- 

lid  out  and  sold  by  the  State  for  the  mon    of   fishery  is    not    an    exclusive 
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turbary,'  common  in  soil  *  common  of  shack.' 

These  rights  are  appendant,*  appurtenant,"  because  of  vicin- 
age,* or  in  gross.' 

e.  Dignities. — Dignities  are  titles  of  honor.   The  genius  of  our 


right,  but  one  enjoved  in  common  with  promlscuouslv  in  that  field.     Bouv,  Law 

certain    other    perions.     It    resembles  Diet. 

other  njhts  of  common.    3  Kent  Com.  4.  This  term  Is  generally  used  with 

410;  a  Bl.  Com.  ^-39.  reference     to     common    of     pasture. 

A/rM^jAeryis  spokenof  asbeing  a  A  common   of    pasture   appendant   is 

franchise  In  the  hands  of  a  subject  ex-  defined  ,  as    a    right    annexed    to    the 

Isting  by  grant  or  by  prescription,  dls-  possession  of  land  by  which  the  owner 

tinct  from  the  ownership   of  the  soil,  thereof      is      entitled      to      feed      his 

It  is  an  exclusive  right,  and   applies  to  beasts  in  the  waste  of  the   manor.     It 

all   navig.nble  rivers,  without  any  right  can   only   be   claimed   by  prescription- 

In  the  soil.  It    may  by  usage    be   limited   to  any 

There  is  also  aier^fa^jfiAei-)!,  which  certain   number   of   cattle,   but  where 

is  a  private  exclusive  right  of  (ishery  in  there  is  no  such  usage  it  is  restrained  to 

a  navigable  river,  or  arm  of  the  sea, 'ac-  cattle   levant   and   couchant  upon   the 

companiedwiththeownershipofthesoil.  land  to  which  It  is  appendant.     Bouv. 

"The  conclusion  on   the  subject  is,"  Law.  Diet. 

savsCiiANCELLOR  Kent,  "thatanght  B.  Gomnuni   Kppnrtanuit,  says   Bou- 

ol' fishery  in  navigable  or  tidewaters,  vier,  differs  from  common  appendant  in 

below  high  water  mark,  is   a   common  the  following  particulars,  viz:  It  may 

right;  and  if  one  or  more  individuals  be   claimed   by   grant   or  prescription,, 

set  up  an  exclusive  right  to  a  free  or  whereas  common  appendant  can  only 

several     fishery,    it    must      tie    clearly  arise  from  prescription:  it  does  not  arise 

shown    by    prescription     or     positive  from  any  connection  of  tenure,  nor  is  it 

grant.     In  rivers  not  navigable  as  tide  conlinea    to    arable   land,  but  may  be 

waters,  the    owners    of   the   soil   over  claimed  as  annexed  to  any  kind  of  land; 

which  they  flow  have,  at  common  law  it  may  not  only  be  for  beasts  usually 

(and  which  common  law  has  been  gen-  commonable,  such  as  horses,  oxen  and 

erally    recognized     in     these     United  sheep,  etc.     It  may  be  for  goats,  swine. 

States),  the  exclusive  right  of  fishing  etc.     It  may  be  severed  from  the  land 

each  on  his  own  side,  unless  some  other  to  which  it  is  appurtenant.     It  maybe 

person  can  show  a  grant  or  a  prescrip.  commenced   by  grant,  and,  on  uninler- 

tion  for  a  common  of  piscary,  In  dero-  ru pled  usage   for   twenty  years,  is   evi- 

gation  of  the  right  naturally  attached  dence  of  a  grant.     Bouv.  Law  Diet. 

to  the  ownership  of  the  soil,  and  such  fl.  Coniinon  tMcanM  or   tlie   Tlclnafe 

right  is  held  subject  to  the  public  use  or   neighborhood   is   when   the   inhab- 

of  the  water  as  a  highway,  and   to  the  itanls     of    two    townships    which    lie 

free  passage  of  fish,  and  in  suhordina-  contiguous  to  each  other   have   usually 

lion  to  the  regulations  to  be  prescribed  intercommoned  with  one   another;  the 

by  the  legislature  for  the  general  good."  beasts   of   one    strnying   mutually   in- 

3  Kent  Com.  419.  to   the   other's  fields  without  any   mo- 

1.  Oanunoii  In  tnrbtur  is  the  liberty  lestation  from  either.  This,  indeed,  is 
of  digging  turf  in  anotlier  man's  land,  only  a  permissive  right,  intended  to  ex- 
Common  of  turbary  can  only  be  cuse  what  in  strictness  is  a  trespass  in 
appendantorappurtenant  toa  house, not  both,  and  to  prevent  a  multiplicity  of 
to  lands,  because  turves  are  to  be  spent  suits.  3  Bl.  Com.  33. 
in  the  house.     Bouv.  Law  Diet.  1.  Oonunoil  In  fiOM  or  kt    Urg*   is 

It  is  believed   that  this  right  never  such  as  is  neither  appendant  nor  appur- 

existed  in  the  United  States.  tenant    to    land,  but  Is   annexed  to  a 

1,  Common  In  tha  lOU  i^i  the  right  or  man's   person;    being  granted   to  him 

liberty  of  digging  minerals  in  the  lands  and   his   heirs  by  deed;  or  it  may  be 

of  another.      Anderson's  Law  Diet.  claimed  by  prescriptive   right,   as  by  a 

S.  Common  of  ihaok  is  the  right  of  parson  of  a  church,  or   the  like   corpo- 

persons  occupying  lands  lying  together  ration  sole.     This  is  a  separate  inher* 

In  the  same  common  field,  to  turn  out  itance,     entirely     distinct     from     any 

their  cattle  after  the   harvest   to   feed  landed  property,  and  may  be  vested  in 
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Pu«  INCORPORIiAL  HEREDITAMENTS. 

government  forbids  their  admission  into  the  republic.  They  are 
■considered  as  incorporeal  hereditaments.* 

Dignities  bear  a  near  relation  to  offices.  They  were  originally 
annexed  to  the  possession  of  certain  estates  in  land,  and  created 
by  grant  of  those  estates.  Although  now  little  more  than  per- 
sonal distinctions,  they  are  still  classed  under  the  head  of  realty.* 

/.  Franchises— {Sec  CORPORATION;  CEMETERIES;  FekriES; 
Franchise), — A  franchise  is  defined  to  be  a  royal  privilege  or 
branch  of  the  king's  prerogative  subsisting  in  the  hands  of  a 
subject.* 

It  is  a  special  privilege  conferred  by  the  government  on  in- 
<lividuals,  and  which  does  not  belong  to  the  citizens  of  the 
'  country  generally  by  common  right.  In  this  country  no  franchise 
can  be  held  which  is  not  derived  from  the  law  of  a  State.* 

Corporations,  or  bodies  politic,  are  the  most  usual  franchises 
known  in  our  law,  and  are  with  some  impropriety  classed  by 
-writers  among  hereditaments,  since  they  have  no  inheritable 
quality  and,  inasmuch  as  a  corporation,  in  cases  where  there  is  no 
-express  limitation  to  its  continuance  by  the  charter,  is  supposed 
never  to  die." 

g.  Offices. — An  office  is  a  right  to  exercise  a  public  or  private 
■employment,  and  to  take  the  fees  and  emoluments  thereunto 
belonging.* 

In  England,  offices  may  be  granted  to  a  man  in  fee,  or  for 
life,  as  well  as  for  years,  and  at  will.  In  the  United  States  no 
jiublic  office  can  properly  be  termed  an  hereditament,  or  a  thing 
capable  of  being  inherited.' 

Private  ministerial  offices  can  only  be  classed  as  hereditaments, 
and  none  of  these,  it  has  been  said,  are  known  among  us.^ 

one  who  has  not  a  foot  or  ground  in  the  lege   to   hold   a   court   leet   to  have  a 

manor,     i  Bl.  Com.  34.  manor  or   lordehlp,  to  have  waifs,  es- 

1.  Bouv.  Law  Diet.  traj'G,  treasure  trove,  royal  fish,  forieit- 

Thecon«titutionof  the  United  States  ures  and  deodands;  to  have  a  court  of 

"No   State  shall  one's  own;  to  have   the  cognizance  of 

"  -'--■--"■-  "  -';as;   to  have   a   bailiwick;  to  have  a 

„            .             ^  r,  and   many  others    connected  witli 

known  to  us,  is  of  great   importance  in  the  "king's   forest."     z  Bl.  Com.  37-39. 

the   English    laws,  and    it    frequently  These  rights,  under  the  English  com- 

hrings  into  view  deep  investigations  in  mon  law,  were  classed  as  incorporeal 

regal  and  parliamentary  antiquities.  See  hereditaments,  because  they  were   usu- 

Lond.  L.aw  Mag.  for/uty   1S29,  3  Kent  ally  attached  to   some   real   estate  and 

Com.  403,  n.  descendible  to  the  heir. 

a.  Anderson's  Law.  Diet.  357;  citing  They  are  now  granted  by  the  parlia- 

I  Bl.  Com.  37,  Ld.  Raym.  13;  7  Rep.  ment,   and   not  by  the  crown,  in  Eng- 

132.  land.     I  Cooley  Bl.  174,  n. 

S,  J  Bl.  Com.  37.  4.  Wash.   R.   P.  371  (ath  ed.),  cUine 

This   is   Blackstone's  definition    ap-  Bank  of  Augusta  v.  Earle,  13  Pet  (U. 

plying  to  a  large  number  of  privileges  S.)  5Q<;.    Angell  &  Ames  on  Corp.,  <j  4. 

granted   under   a  monarciiial    govern-  B.  Kent  Com.  460  (12th  ed.). 

ment,  that  could  not  eiist  under  a  re-  6.  3  Bl.  Com.  3;;  Anderson's   Law 

public.    This  author  says:  "The  kinds  Diet.;  Bouv.  Diet, 

of  them  are  various,  and  almost  inli-  T.  3  Kent  Com.  454. 

nite."      He   mentions   a   county   pala-  8.  3  Kent  Com.  454. 

line,  twr  ordinary  corporation,  frivi-  There  are  no  offices  In  this  country 
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Pur*  INCORPOREAL  HEREDITAMENTS. 

h.  Rents. — Rent  is  defined  to  be  a  certain  profit  issuing  yearly 
out  of  lands  and  tenements  corporeal.  According  to  the  defini- 
tion, rent  may  be  classed  with  incorporeal  hereditaments.  But 
we  commonly  understand  by  rent  nothing  more  than  a  periodical 
compensation  in  money  or  other  property,  for  the  use  of  land; 
and  in  this  sense  it  can  in  no  respect  be  considered  as  an  incor- 
poreal hereditament.' 

The  important  common  law  classes  of  rents  are  rent-charge,' 

that  extend  beyond  the  life  of  the  occu-  his  dependents  certain  portions  of  his 

pant  orduring  his  good  behavior.     This  estate    upon   the    condition .  that  Vhey 

is  generally  fiied  by  constitutional  pro-  would  perform  certain  service  for  him. 

visions.     It   could  not,  therefore,  be  a  The  right  of  euch   service  belonged  to 

hereditament.  him  as  lord  of  the  manor,  and  became 

It    is  impossible     to  conceive   how,  attached  to  the  title  of  such  manor,and 

under  our  form  of  government,  a  person  proptrlywas  classed  as  a  hereditamenL 

can  own  or  have  a  title  to  a  govern-  But  the  feudal  tenure  never  existed  in 

mental  office.     Offices  are  created   for  the   United   States,  and   while   rent  is 

the    administration    of   public    affairs,  classed   by  leading    text-book   writers 

When  a  person  enters  into  an  ofSce  he  as   incorporeal  hereditaments,  ^et    by 

thereby  becomes  empowered  to  exercise  the    definitions   they   themselves    give 

its  powers  and  jjcrform  its.  duties,  not  of  the   term,  and  the  ordinary  accepta- 

for  his  but  for  the  public  benefit.     It  tion  of  it,  it  is  difficult  to  see    why  il 

would  be  a  misnomer  and  a  perversion  should    with    us   be    so   classed.     See 

of   terms    to  say    that   an   incumbent  Washtnirn    on    Real     Prop.   372    (4th 

owned  an  office  or  had  any   title  to  It.  ed.). 

Donahue  v.  County  of  Will,   100   111.  Rent  at  the  present  day  is  generally 

94.  a  sum  of  mon^  paid  for  the  occupa- 

The  Incumbent  a(  an  office  has  not,  tion  of  land.     It  is  important  to  notice 

under  our  system  of  government,  any  that  this  conception  of  rent  is  attained 

Croperty  in  it.  His  right  lo  exercise  it  at  a  comparatively  late  period  of  his- 
not  based  upon  contract  or  grant,  tory.  The  earliest  rent  seems  to  have 
It  is  conferred  as  a  trust  to  be  exercised  been  a  form  of  personal  service,  gener- 
for  the  benefit  of  the  public.  Such  ally  labor  on  the  land,  and  was  at  the 
salary  as  may  be  attached  to  it  \s  same  time  fixed  by  custom.  The  exac- 
designed  to  enable  the  incumbent  the  tion  of  a  competition  or  rack  rent  be- 
better  to  perform  its  duties  by  the  yond  that  limited  by  custom  was,  if  one 
more  exclusive  devotion  of  his  time  may  judge  from  the  old  Brehon  law  of 
thereto.  A  public  office  and  its  crea-  Ireland,  due  to  the  presence  upon  the 
tion  is  a  matter  of  public,  not  of  private  land  of  strangers  in  blood,  probably  at 
law.  The  decisions  of  some  States  pro-  first  outcaste  from  some  other  group, 
ceed  upon  the  ground  that  an  incum-  The  strict  feudal  theory  of  rent  ad- 
bent  has  a  property  in  his  office  and  mlttedlv  labor  on  the  lord's  land  as  a 
that  he  cannot  be  deprived  of  hiii  right  lower  jorm,  and  at  tiie  same  time  dc- 
without  the  judgment  of  a  court;  a  view  veloped  the  military  service  due  to  the 
supported  by  the  doctrines  of  the  com-  ciown  or  lord  as  a  higher  form.  Ency. 
mon  law,  which  regarded  an  office  as  an  Brit.,  title  Rent  (9th  ed.). 
hereditament,  but  which  has  no  foun.  9.  Bent  clUkTse  is  where  the  owner  of 
dation  in  a  representative  government,  the  rent  has  no  future  interest  or  rever. 
Anderson's  Law  Diet.,  727,  cHiag  eion  expectant  in  the  land,  as  where  a 
State  ex  rel.;  Atty.  Gen.  v,  Hawkins,  44  man  bv  deed  makes  over  to  another  his 
Ohio  St.  109  (iSft)).  whole'estate  in  fee  simple,  with  acertain 
1.  Walker  Am.  Law  (9  Eq.)  393.  rent  payable  thereout,  and  adds  to  the 
The  author  further  adds:  "  I  shall  deed  a  covenant  or  clause  of  distress 
accordingly  reserve  the  consideration  that  if  the  rent  be  in  -arrear  it  shall  be 
of  rent  to  its  proper  place,  in  connec-  lawful  to  distrain  Ihe  same.  Thus  the 
tion  with  estates  tor  years."  land  is  charged  with  a  distress  of  the 
Rents,  as  originniy  understood,  had  same.  Anderson's  Law  Diet.  879,  ((V- 
their  origin  in  the  feudal  system.  It  tug'  2  Bl.  Com.  42;  Wallace  v.  Hbtjo- 
was  the  custom  of  the  lord  to  grant  to  Ktad,  44  Pa,  St.  49;, 
:i.")8 
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Pure  INCORPOREAL  HEREDITAMENTS.     in«oivoi«L 

rent  service  ^  and  rent  seek.* 

i.  Pensions. — Pensions  at  common  law  were  treated  as  incor- 
poreal  hereditaments  when  used  in  the  same  sense  as  corodies,  and 
were  connected  with  the  ecclesiastical  law  of  England  and  never 
in  force  in  the  United  States.' 

j.    Tithes. — Tithe   means  the  tenth  part.      As  an  incorporeal 

hereditament   it  was    connected  with   the   ecclesiastical   law   of 
England,  never  in  force  in  this  country.* 

1.  Rant  tcTTlM  Is  the  oldest  and  most  clause   of   dUtrew,   and    In  k  case   In 

dignified   kind   of  eiiatlng  rent.     It  U  which  the  owner  of  the   rent  had  no 

the  onlv  one  to  which  the  power  of  dis-  future  interest  or  reversion  in  the  land, 

tress   attaches   at   coniman  law,  giving  3  Kent  Com.  461  (12th  ed.). 

the  landlord   a   preferential  right  over  Since  the  power  of  distress  has  been 

other  creditors   exercisable  without  ju-  given  to  it  by  statute,  it  is  the   tame  as 

dicial   authority'.     .     .     It   is  so  called  a  rent  charge. 

because  \iy  it  a  tenure  by  means  of  ser-  The    following    authorities    have    a 

vice  is  created  between  the  landlord  and  bearing  on  rent  and  its  distinctions. 

tenant.     The  service  is  now  represented  McGee  v.  Gibson,  1    B.  Mon.   CKj-) 

by  fealty  nothing   more   than   nominal.  105;  Cuthbert  j;.  Kuhn,  3  Whart.  (I^) 

Rent   service  is  said  to  be   incident   to  357;  s,  c.,  31  Am.  Dec.  ^13;  Van  Rens- 

the  Inversion,  that  is,  a  grant  of  the  re-  seiaer  v.  Ilaya,  19  N.  V.  68;  llurst  v. 

version  carries  the  rent  with  it.     Ency.  Lithgrow,  2    Yeates   (Pa.)  14;     s.  c,  1 

Brit,  (gth  ed.),  title  Rent.  Am.  Dec.  336;  Youngbload   w.  Lowry, 

It  ii   said  that   the  right  of  distress  2    McCord    (S.   Car.)j();  a.  c,  13  Am. 

was  inseparable  incident  to  this  kind  of  Dec.  69S;  Diller   v.   Roberts,  13   S.  & 

rent.     3  Kent.  Com.  461.  R.   (Pa.)   60;  s.  c,  11;   Am.   Dec.  578; 

Although    a    rent    reseried    to    the  Haskins  t.   Paul,  4  rtalst.   {N.I.)  no; 

grantor  and  his  heirs  upon  a  conveyance  s.   c,    17    Am.    Dec.  455;    Hadden   r. 

of  land  in  fee  likeld  to  be  a  rent  service  Knickerbocker,  70  III.  677;  s.  c,  22  Am. 

in  PennsyivaHia,  it^as  lieen  held  in  an  Rep.  80. 

interesting  case  that  ownership  of  land  There  were  quite  a  number  of  rents 
in  that   State  is  allodial.    A  party  who  of  lesser  distinction. 
had   conveyed   land  in   fee,  reserving  a  Thus    there    is   the  rent  of  assixt, 
ground   rent,   afterwards   obtained  the  which  is   the   certain   established  rent 
deeds   and   fraudulently   altered   them,  of  the   freeholders   and   ancient  copy- 
whereupon  the  purchaser  refused  to  pay  holders   of  a  manor,  which  cannot  be 
the   rent   any   longer,   it   having   been  departed  from  or  varied.     Those  of  the 
kftd  that  the  remedies   for   the   rent  of  freeholders  are   frequently  called  chief 
the  deed  were  gone.     Arrisoni'.  Harm-  rcii/j;  both  sorts   are  indilferently  de- 
alad,  I    Pa.  St.  191;   Wallace  v.  Harm-  nominated  ?ui/  rents.  When  these  pay- 
slad,  i;  Pa.  St.   462;  the   grantor   dis-  ments   were   made   in   silver   or  white 
trained,  and   took  the  ground  that  the  money  they  were  called  lubite  renlt. 
rent  was  an  estate  which  vested  in  him  Rack-rent  is  only  a  rent  of  the  full 
before  the   alteration,  and  w.ts  not  de-  value  of  the   tenement.     A  fee  farm 
vested   by   that,  and   that  It  was  a  rent  rent  is  a  rent  charge  issuing  out  of  an 
service  to  which  distress   was   incident  estate  in  fee  of  at  least  one  lourthof  the 
as  of  common    right   apart   from   the  value  of  the  land  at  the  lime  of  Its  re- 
decd.     But  the  court  Af/i/ that  although  servation.     2  Bl.  Com.  43. 
the  rent  was  a  rent  service,  there  might  Oroond    rent   is   a   rent   reserved  to 
be  a  rent  service  without  a  tenure,  that  himself  and   his   heirs   by  the  grantor 
the  right  of  distress,  unless  derived  from  and  lessor            ^  ..     .    ..        ..-     i.  .- 

the   deed,  was   incident  to   the   tenure  reserved  o 

only,  and  that   there  were  no  tenures  in  Ground  rents. 

Pennsylvania  since  the   Revolution,  in  Bent-ToU  is  a   list  of  renta   payable 
spite   of  the  statute   of  quia  emptores  to  a  particular  person  or  public  body- 
not  being  in  force,     3  Kent  Com.  (nth  1  Bouv.  Law  Diet.  438. 
ed.)  462,  n.  3.  Sec  supra,  title  CoROt>iB9. 

9.   Bent  MOfe,  seccus,  or  barren  rent.  4.  Tillies  were  abolished  \iy  statute 

was  rent  reserved  by  deed,  without  any  in  England  in  1836,  and  the  lii  is  now 
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INCORPOREAL  HEREDITAMENTS— INCREASE. 

k.  Annuities — (See  Annuities). — An  annuity  is  a  yearly  sum 
-stipulated  to  be  paid  to  another  in  fee,  or  for  life,  or  years,  and 
chat^eable  only  on  the  person  of  the  grantor.  If  it  be  agreed 
to  be  paid  to  an  annuitant  and  his  heirs,  it  is  a  personal  fee,  and 
transmissible  by  descent  like  an  estate  in  fee,  and  forfeitable  for 
treasure  as  an  hereditament,  and  for  that  reason  it  belongs  to 
the  class  of  incorporeal  hereditaments.* 

/.  Easements — (See  Easements). — The  very  nature  and  char- 
acter of  an  easement  places  it  within  the  category  of  incorporeal 
hereditaments. ' 

It  is  not  tangible,  is  inheritable,  and  issues  out  of,  annexed  to,  or 
concerns  corporeal  things.  It  is  created  by  grant,  never  was  by 
livery.* 

3.  JCized  Incorporeal  Heiedituaeat»— (See  REMAINDERS ;  Rever- 
sions, etc.). — A  mixed  incorporeal  hereditament  is  an  heredita- 
ment that  is  incorporeal  in  its  nature,  but  is  capable  of  becoming 
corporeal  upon  the  happening  of  a  certain  event.*  They  are 
generally  vested  or  contingent  remainders  and  executory  devises 
and  reversions. 

CTCBEAKE.— See  note  4. 

niied  bv  a  rent  charge.     Encj'.  BriL  So  decided  by  two  judge*  out  of  three. 

1.  3  Kent  Com,  460  (12  ed.).  Puller  v.  Puller,  3  Rand.  (Va.)  %%. 

The  caseB  In  which  an  annuity  can  be        Inoraua  of  Land. — In  an  etymological 

called  an  incorporeal  hereditament  in  sense   it   cannot   be   doubted   that   the 

this  country  are  limited.     It  must  be  word  "increase,"  as  applied   to  land,  or 

chargeable    upon    the   fersoH    of   the  to  the  soil,  means  that  which  grows  out 

grantor,  for    if   the    annuity  is    made  of  it,  or  that  which  is  produced  by  the 

ctiargeable  upon  the  land.  It  becomes  a  cultivation    of   it.     The   word    ie    fre- 

rent  chaive,  and  it  is  extremelr  doubtful  quently  employed   in  this  sense  in  the 

if  there  \%  any  practical  application  of  English    Bible.     An    instance  will   be 

an  annuity  as  an  incorporeal  heredita-  found  in  the  twenty-fiflh  chapter  of  the 

ment.  book    of  Leviticus.     It    is    thus    said, 

3.  Bouv.  Law  Diet.;  Anderson's  Law  "  Behold,  we  shall  not  sow  or  gather  in 

Diet.  our    Increase."       So    in    the     twenty- 

I.  3   Waihbum     on    R.  Prop.   371;  seventh  Psalm,  the  expression  occurs, 

Wms.  on  R.  Prop.  197.  "Then  shall  the    earth   yield   her  in- 

AnthoTlUM.— Anderson's  Law  Diet.;  crease."     De  Blane  v.  Lynch,  33  Texas 

Bouv.  Law  Diet.;  Black.  Com.  (Cooley  35. 

&  Sharswood'sed.);  Kent's  Com.  (12th         By  the   California   Pol.   Code,  it  is 

cd.);    Walker's   Am.   Law    (9th   ed.);  provided  that  "anoffice becomes  vacant 

Washburn  on  R.  Prop.  (4th ed.);  Wms.  on  the  happening  of  either  of  the  fol- 

on  R.  Prop.   (4th  ed.);  Challis  on  R.  lowing  events  before  the  expiration  of 

Prop.;    Ency.   Brit,    (gth   ed.);    Watts  the  term.     1.  The  death  of  the  incum- 

ActJons  and  Defences.  bent.     ...    9.  His  refusal  or  neglect 

t.  Inonase  of  «  Feinala  Slar*. — The  to  file  his  official  oath  or  bond  within 

word  "  increase  "  a*  applied  to  a  female  the  time  prescribed."     It  mas  held  that, 

slave  includes  only  her   children,  and  in  order  to  effectuate  the  intention  of 

not   her  descendants  to  any  indefinite  the  legislature,  this  provision  must  be 

future  period.     Carroll  v.   Hancock,  3  construed    "as    regarding    the    person 

Jones  (N.  Car.)  L.  473.  duly  elected  to  an  ofiice  is  the   Incum- 

A  bequest  of  a  female  slave  and  her  bent  of  that  oiKce  from  the  time  of  the 

increase  ought  to  be  construed  to  apply  commencement  of  tlie  term  for  which 

only   to   future    offepring,    if   the    ex-  he   was  elected    until    the    expiration 

precelon  be  not  entailed  by  the  contest  thereof,  whether  he   qualifies   or  not." 

«f  the  will  or  other  admissible  evidence.  People  v.  Taylor.  57  Cat.  610. 
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nrCmiBENT.— See  note  i. 
IVdrXBEAKCEft— (See    IMPLIED    COVENANTS- 
"Liens  ;  Mortgages). 
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L  Defliiitioii.^An  incumbrance  is  a  burden  upon  land  depre- 
■ciative  of  its  value,  such  as  a  lien,  easement  or  servitude,  which, 
though  adverse  to  the  interest  of  the  land  owner,  does  not  conflict 
with  his  conveyance  of  the  land  in  fee.*     In  legal  fiction  an  in- 


II  Offlea. — A  statute  duties  of  that  office.  .For  Instance,  a 
<if  Ohio  or  February  ia.lh.  1840,  enacted  man  who  ib  elected  countj  treasurer  is 
that  no  citizen  should  hold  at  the  same  required  to  give  bonds  afid  take  an 
time,  inter  alia,  the  oilices  of  associate  oath  of  office.  Now,  those  things 
judge  and  county  treasurer.  It  was,  must  be  done  before  he  can  discharge 
however,  provided  that  the  statute  the  duties  of  the  office;  and  if  not  done 
should  not  apply  to  "present  incum-  in  due  lime,  the  office  itself  is  vacant, 
bents  of  two  or  more  official  stations.  There  Is  no  incumbent."  State  v.  Mc- 
untjl  their  term  of  office  should  expire,"  Collister,  1 1  Ohio  46. 
A  was  elected  treasurer  of  P  county,  3.  1  Greenleaf on  Ev..  4  243;  Chapman 
October  8th,  1839,  for  two  years,  from  v,  Kimball,  7  Neb.  399;  Carter  v.  Den- 
June  ist,  1840.     lie  qualified  himself  to  man,  23  N.  J.  260,  173, 

discharge  the   duties  of  the   office   by         *  -»-•----     -    

giving  tond,  taking  oaths,  etc.,  on  June 
and.  On  February  6th,  1S40,  he  was 
■elected  an  associate  judge  of  P  county. 
He  was  qualified  to  discharge  the  duties 
thereof     on      April    4th.         It      was 

Aeld  that  he  was  not  an  incumbent  of  ,  _     . 

the  two  offices  at  the  time  the  statute  wholly  defeat  the  plaintiff's  title,  i 

became  law,  within  the  meaning  of  the  incumbrance.     It  is  a  weight  on   land 

proviso.     Said    the   court:    "I   cannot  which  must  iessen  the  value  of  it.  Pres- 

concur   with  counael,  that   a  man   ap-  cott  v.  Trueman,  4  Mass.  63a. 
pointed  or  elected  to  an  office,  thereby         Every  right  to  land,  or  interest  in  It, 

becomes  an  '  incumbent '  of  that  olfice.  to  the  diminution  of  its  value,  but  con- 

An  incumbent  of  an  office  is  one  who  sistent,  with  the   passage    of   the    fee, 

Js  legally  authorized  to  discharge  the  must  l>e   deemed   an  Incumbrance.     I 
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A  right  to  an  easement  of  any  kind 
in  the  land  is  an  incumbrance.  So  Is  a 
mortgage.  So  alno  is  a  claim  of  dower, 
which  may  partially  defeat  the  plain- 
tilTs  title  by  taking  a  freehold  in  one- 
third  of  it  out  of  it.  And  for  the  same 
paramount  right,  which   may 
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cumbrancc  may  be  defined  as  a  debt  or  obligation  for  which  the 
land  charged  is  primarily  responsible  irrespective  of  its  owner.' 

H,  Covenant  Againat  Inoambranon — i.  Nature  of. — This  is  a 
stipulation  that  the  land  conveyed  by  the  title  deed  is  free  from 
all  mortgages,  easements  and  the  like — free  from  all  rights  or  in- 
terests lodged  in  third  persons.  It  is  a  covenant  in  prcesenti.  If 
there  is  an  incumbrance  then  existing  and  not  excepted,  such 
covenant  is  "broken  as  soon  as  made." 

This  covenant  is  never  in  future  when  standing  alone,  and 
never  "  runs  with  the  land  ;"  but  there  is  often  joinder  of  it  with 
the  covenant  for  quiet  enjoyment,  which  is  not  so  confined.  And 
it  is  frequently  coupled  with  general  warranty,  which  runs  with 
the  land  and  is  assignable.  The  covenant  against  incumbrances 
is  not  itself  assignable  ;  and,  in  other  respects,  it  differs  from  gen- 
eral warranty.  If  incumbrances  exist  when  the  averment  is  that 
they  do  not,  the  covenant  is  broken  as  soon  as  it  is  made,  and 
becomes  a  chose  in  action  upon  which  the  covenantee  may  bring 
suit.  He  cannot  assign  his  right  of  action,  though  his  legal  rep- 
resentative may  sue.* 

Action  on  the  covenant  may  be  brought  by  a  grantee  who  has 
expended  money  to  clear  his  purchased  land  of  incumbrances. 
The  usual  action  is  for  breach  of  the  covenant.  If  the  land  has 
been  assigned  and  the  breach  occurs  afterwards,  so  that  damages 
are  sustained  by  the  assignee,  he  may  claim  redress  of  the  original 
grantor.  There  must  be  a  legal  removal  of  an  incumbrance  before 
the  cost  of  clearing  the  property  of  it  can  be  allowed.  It  is  not 
always  a  bar  to  recovery  that  the  grantee  had  knowledge  of  an 
incumbrance  when  he  bought  with  covenant  against  incum- 
brances,' 

Inet.  4i;  Mitchell  v.  Warner,  5  Conn.  Marston  r.  Hobbs,  2  MasG.  433;  Bick- 

478,  ijlT.  ford  V.  Page,  a   Mass.  455;  Greenby  r. 

1.  Waples  on   Proceedings  in  Rem,  Wilcoclta.  2  Johns.   (N.  Y.)  i;   Hamil- 

P-556,  «455.  ton   !■.  Wilson,  4johnB.   (N.    Y.)   71; 

9.  Warrvity   uid   Oorenutt  AKalnst  Kane  v.  Sanger,  14  Johns.   (N.   Y.)  89, 

InonmbrftneaB.— A   covenant   that    the  93.     A  covenant  bj' a  grantor  that  the 

grantor  "will  warrant  and  forever  de-  premises   are   not    encumbered,   when 

fend   the   premises   against   all    lawful  they  are,  is  broken  «hen  made  and  the 

claims,  freed  and  discharged  of  all   in-  rigfit  to  sue  for  the  breach  is  a  chose  in 

cumbrances,"   operates   as   a  covenant  action  and  not  assignable.     Garrison  v. 

against  incumbrances  and  also  as  a  gen-  Sanford,  12  N.J.  261,  299. 

eral  warranty.    Carter  w  Denman.  33  3,  AcUon. — A   grantee   may   recoTcr 

N.  J.   a6o.    This   covenant   ordinarily  damages  for  money  paid  in  cfearing  off 

does  not  run  with  the  land,  while  war-  incumbrances,  though  it  was  paid  after 

ranty   docs.      Mitchell    v.    Warner,   s  he  had  brought  an  action  for  a  breach 

Conn.  497.    The   former    is   personaf,  of  the  covenant   against  in  cum  branccs- 

the  latter  is  a  covenant  real;  the  former  Johnson  r.  Collins,  116  Mass,  393.  The 

~     ~  ~it  assignable,  the  Matter  vests  in  as-  measure  is   the   cost  of  removal.     St. 


signees.  fii.  Louis  v.  Bissell,  46  Mo.  i_, 

A  covenant  which  is  broken  on  the  A  remote  grantee  of  land's  may  main- 
delivery  of  the  deed  becomes  a  clioise  tain  an  action  in  his  own  name  against 
in  action  in  the  hands  of  the  grantee,  the  original  grantor  on  a  covenant  In 
which  is  unassignable.  No  action  can  the  deed  of  the  latter  "that  the  arid 
be  maintained  on  it  except  by  the  cov-  lands  are  free  from  all  incumbrances," 
enantee    or    his    legal     representative,  where  the  substantial  breach  occurs  af' 
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2.  Damages. — Only  nominal  damages  for  an  incumbrance  can  be 
recovered  of  the  grantor  by  the  grantee,  who  has  not  removed  it. 
If  he  has  removed  it  at  his  own  expense,  he  may  recover  his  out- 
lay, in  damages,  by  an  action  on  the  covenant.  It  is  for  him  to 
prove  the  amount  expended  for  the  purpose.  He  is  entitled  to 
reimbursement  only  so  far  as  his  charge  is  just  and  reasonable. 
It  would  evidently  be  unreasonable,  were  it  to  exceed  the  price  at 
which  he  bought  the  land,' 

3,  Taxes. — Unpaid  taxes  are  incumbrances  more  frequently  ex- 
isting, perhaps,  than  any  other.  There  is  a  breach  of  covenant  if 
they  exist  when  the  deed,  with  the  clause  against  incumbrances, 
is  given.  But  it  is  held  in  the  case  of  sales  for  taxes,  that  the 
grantee  cannot  withhold  any  part  of  the  price  for  the  purpose  of 
using  it  to  clear  off  the  incumbrances.  If  the  title  is  otherwise 
good,  the  vendor  may  recover  the  price,  though  he  may  have 
stipulated  to  clear  the  title  of  incumbrances.* 

Generally  speaking,  unpaid  taxes  are  incumbrances  constituting 
a  breach  of  covenant.  They  are  such  always  when  they  are  a 
lien  upon  the  land  ;  but  it  is  otherwise  where  the  statute  relieves 
land  of  the  lien  in  case  the  vendor  has  other  property  sufficient  to 
satisfy  all  the  tax.      If  the  tax  is  not  a  property  debt  but  a  per- 

ter  the  SMignment  and  the  whole  actual  proof  Is  on  the  plaintiff  to  Bhoir  the  value 

damages  are  Bustained  by  the  BEEJgnee.  of  the   incumbrance  removed  by  him, 

Richard  v.  Bent,  59  III.  18.  since    the   amount   really   paid   ia   not 

Both  parties  knew  of  the  existence  of  evidence  of  the  value.     Citing  Lawliss 

incumbrances  wiien  one  conveyed  land  v.  Collier,  ig  Mo.  480. 
to  the  other  with  covenant  against  in-         In  the  absence  of  proof  of  value,  only 

cumbrances.     In  the  absence  of  fraud  nominal   damages    can    be    recovered, 

and  mistake  the  fact  of  such  knowledge  Harlow   v.  Thomas,  15   Pick.  (Mass.) 

is  no  reason  why  the   purchaser  may  69;   Anderson   v.   Knoi,  10   Ala.   itfi; 

not  recover  on  the  covenant.     Graggv.  Dickson   v.   Desire,  23   Mo.   151,   167; 

Wagner,  71    N.   Car.   316.     If  neither  Pate  v.  Mitchell,  23  Ark,  590,  cited  by 

knew:  Edington  v.  Nix,  49  Mo.  134.  Rawle.  p.  294. 

Nothing  can  lie  recovered  for  clear-         A  deed  of  general  warranty  embraces- 

'  ing  off  an  incumbrance,  unless  it  can  be  the  covenants  that  the  vendor  is  seized 

■howntohavEbeenlegallyejttinguished.  in  fee,  and   that  there   are  no   Incura- 

Stambaugh  v.  Smith,  13  Ohio  St.  584.  brances  under  South  Carolina  act  of 

1.  DuiUL««*.--The  grantee  of  a  deed  1795.     Lessley  v.  Bowie  (S,  Car.),  3  S. 

with  covenant  against  incumbrances  is  E.  Rep.  199. 

entitled,  in  an  action  upon  the   cove-         9.  TkXSl. — Where  the  vendor  claims 

nantfl,  to  recover  the  amount  necessarily  under    a   tai   title,   he    is    entitled    to 

expended    by    him    in     removing    an  recover  against  the  vendee  in  a  suit  for 

incumbrance  which  existed  at  the  date  the  purchase  price,  notwithstanding  the 

of  the  deed.     If  he  has  not  removed  it,  fact  that  he  has  agreed  with  the  vendee 

he  may  still  recover  nominal  damages,  in    writing   to    clear   the   title   to    the 

Eaton  V.  Lyman,  30  Wis.  41.  premises,  unless  the  vendee  can  show 

In  cases  where  the  defect  of  title  or  that  the  title  is  imperfect.  And  where 
the  incumbrance  has  [been]  or  could  the  vendor  enters  into  a  written  agree- 
be  obtained  or  removed  by  purchase,  it  ment  with  his  purchaser  to  clear  the 
is  considered  that  the  plaintiff  is  title  to  the  premises,  parol  evidence 
entitled  to  recover  the  amount  which  that  the  vendor,  having  only  a  tax  title 
he  has  fairly  and  reasonably  paid  for  Intended  to  bind  himself  to  procure  a 
that  purpose.  Rawie  on  Covenants,  p.  deed  from  the  holder  of  the  patent  title, 
Z03,  and  the  many  authorities  there  is  admissible  in  explanation  of  the  writ- 
cited.      He  »i!.it    *hat    the   burden   of  ten    agreement,    as    it    would    kdd     > 
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sonal  one,  under  any  exceptional  provision  of  law,  it  would  not  be 
an  incumbrance,  but  the  land  would  pass  free  from  burden  to  the 
vendee.* 

A  tax  burden  should  be  felt  by  the  vendee  before  complaining 
of  it.  He  should  show  that  he  has  had  it  to  pay,  or  that  his 
possession  has  been  disturbed,  before  declining  to  pay  the  pur- 
chase price  on  the  ground  that  the  covenant  against  incumbrances 
has  been  broken,*  If  the  land  has  not  been  taxed  but  merely 
entered  on  the  assessment  roil,  the  vendee  cannot  complain  that 
it  was  an  incumbrance  when  he  bought  it,  though  the  act  should 
result  in  a  levy  afterwards  which  would  encumber  the  land.* 

4.  Municipal  Assessments. — Though  a  tax  is  not  a  lien  upon 
land  until  it  has  been  legally  laid,  and  the  mere  assessment  for  the 
purpose  of  laying  it  is  not  the  creation  of  an  incumbrance,  yet 
the  assessment  for  benefits  conferred  by  municipal  improvements 
is  generally  held  to  attach  the  burden  at  once  to  the  land  assessed. 
Even  where  the  assessment,  existing  at  the  time  of  a  sale,  was 
subsequently  vacated,  the  incumbrance  so  far  remained  that,  upon 
a  reassessment,  paid  by  the  vendee,  the  vendor  was  bound  to  re- 
pay under  his  covenant.* 

<liBtinct  obligation   to  It.      Kramer   ti.  paid  the  tanea  to  remove   the  Incum- 

Richie  (Iowa),  31  N.  W.  Rep.  90.  brance,  or  that  he  had  been  disturbed 

A   betterment    tax.   tegatlj'   BBGeMcd  in  poBsesBion  or  the  land  in  consequence 

upon  an  estate,  constituteE  a  breach  of  of  the  incumbrance.     Chenejr  v.  C\Ky 

covenant  of  warranty  against   incum-  Nat.  Bank,  77  111.  562. 
brance8.Poleyi>.Haverhlir,i44Maes.35i.         8.  AssaMunant    Mot    Innmbrftiie*  In 

That  a  portion  of  the  land  conveyed  Ke*  York.— The  entry  of   land  in  an 

has  been  illegally  sold  for  taxes  is  no  asGesEnient  roll  does  not  constitute  an 

breach  of  the  covenant  against  incum-  incumbrance   thereon;  and  the  assess- 

brances.  Cumraings  v.  Holt,  56  Vt.  384.  ment,  or  the  sutwequent  levy  of  the  tax 

A  covenant  that  the  land  was  free  thereon,  is  not  a  breach  of  covenant 

and  clear  from  all  [ncumhrances  was  against   incumbrances   contained   in   a 

ktld  to  be  broken  if  there  were  unpaid  deed   of  the   land,   executed   after   the 

taxes  on  the  land  at  the  date  of  the  con-  completion  of  the  asses'sment  roll,  but 

veyance.     Fuller  v.  Jillett,  g  Bisa.  (U.  before  the  levy  of  the  tai.     Barlow  v. 

S.)  196.  St.  Nicholas  Nat.  Bank,  63  N.  Y.  399.  ■ 

Unpaid  taxes,  constituting  a  lien  on         In    an   action   for   the   breach   of   a 

land,  are  within  the  covenant  against  covenant  against  incumbrances,  on  the 

incumbrances.     Plowman   v.  Williams,  ground  that  a  tax  was  unpaid,  the  plain- 

f>  Lea  (Tenn.)  268.  tiff  can  recover  only  nominal  damages, 

1.  In   Connecticut,  taxes   are   not   a  if  the  grantee  requested  that  the  tax 

lien  on  the  land  taxed,  if  the  owner  has  should  not  be  mentioned  in  the  deed, 

other  property  sufficient  to  pay  them,  promised    to    pay   it    himself   and    to 

One    sued    upon    a    covenant    against  indemnify     the     grantor     against     It. 

Incumbrances,    alleged    to    have    been  Newcomb  v.  Wallace,  111  Mass.  25. 
broken  by  the  existence  of  a  tax  lien  on         A  grantor  is  not  bound  to  pay  a  tax 

the  land,  was  allowed  to  show  that  he  on   tlie  land  he  has  conveyed  when   it 

held  other  property  sufficient  to  meet  w»s  assessed  but  not  confirmed  before 

thetaxeB.BHggs  V.Morse,  42  Conn.  258.  the  sale.     T'hKi  \i.  held   where  the  deed 

3.  A  vendor  sued  upon  a  promissory  contained  a  covenant  that  the  land  was 

note  given  for  purchase  money.     The  "free,  dear,  discharged   and  unencum- 

vendee   pleaded    that   he   had    tiought  bered  of  and   from   all   charges,  taxes, 

under  full  covenants  but  the  land  was  assessments  and  incumbrances,  of  what 

incumbered  with  a  lien  for  taxes.     The  kind  and   nature   soever."     Lather«  v. 

court  held  the  plea  bad  on  demurrer,  Keough,  109  N.  Y.  583. 
for  failing  to  show  that  the  grantee  had         4.  Honldjwl  AaHHmaiit. — There  waa 
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Even  before  the  making  of  the  assessment,  its  incumbrance 
has  been  held  to  have  attached,  if  public  work,  beneficial  to  the 
property  subsequently  assessed  for  it,  has  been  done  prior  to  the 
sale  of  the  property.  The  property  obligation  has  been  incurred^ 
and  become  a  breach  of  the  covenant,  for  which  the  vendor  is  re- 
sponsible.* But  where  the  mere  ordering  of  an  assessment  creates 
no  lien,  land  may  be  freely  sold  unburdened* 

Where  the  ordering  of  an  assessment  does  create  a  lien,  the 
rule  is  otherwise.^  And  the  incumbrance  has  been  held  to  attach 
on  assessment  for  an  improvement,  though  the  vendor  who  cove- 
nanted against  it  had  received  only  constructive  notice.*  Even 
a  street  improvement  estimate  is  sometimes  made  by  statute  to 
create  a  lien ;  but  where  this  is  so,  land  sold  under  covenant 
against  incumbrances  before  the  estimate,  though  after  the 
beginning  of  the  work,  passes  free  from  lien.* 

An  oral  promise  by  the  subsequent  grantee  to  pay  an  assess- 
ment will  not  relieve  the  grantor  from  the  covenant  against  in- 
cumbrances written  in  the  title.^  But  otherwise,  if  the  grantee 
has  so  obligated  himself  in  an  instrument  of  even  date  and 
standing,  both  construed  as  one.' 

1  covenant  against  incumbrances  In  a     the  order  but   twfore    the    Mteument 


E  vacated,  but 

iubsequentlj'    made  4.   An   aseessment  of  benefit  from  a 

against  the  land,  which  the  grantee  had  street  widening  was  keM  to  be  a  breach 

to  paj.    The  court  held  that  he  could  of  the  covenant   against   incumbrancee 

recover  the  amount  of  the  assessment  in  a  deed  of  the  asEessed  premises  after- 

under  the  covenant.     Cadmus  I'.Fagan,  wards  executed,  although  the  grantor, 

47  N.  J,  549.  at   the   time   of   the    conveyance,   had 

1.    Liabflltv   to    assessments   for  the  only  constructive  notice  of  the  widen- 


.us,  46  1 
S.    Citj 


onlj  constructive  notice  of  the  widen- 

opening  of  a  street  A«/rf  to   be  a  breach  ing.      Blacltie    v.    Huduin,   117   Mass. 

of   the  covenant  against  incumbrances  iSi. 

in  a  deed   executed  after  the  opening  B.    Where  a  street  improvement  esti- 

of   a   street  though    before    the    mak-  mate  was  a  lien  which  attached  to  land 

Ing  of  the  assessment.     Fagan  v.  Cad-  liable  to  assessment,  it  was  held  that  a 

,46  N.J.  441.  covenant  of  incumbrances    made  prior 

^"y     lots   were    conveyed    with  to  the  estimate  is  not  broken  bj  the 

t   against   all   "charges,  assess-  lien,  thoueb  work  on  the  Improvement 

menis,   taxes,    liens,   incumbrances,  of  began  before  the  conveyance  was  made, 

what  nature  or  kind  soever."     Prior  to  Langsdale  v.  Nicklaus,  38  Ind.  389. 

the  conveyance  the   city  had   ordered  4.  A  covenant  against  incumbrances 

the  construction  of  a  sidewalk  in  front  In  a  deed  cannot  be  cut  down   so   as  to 

of  the  lots,  and  had  adopted   an   ordi-  exclude    a   betterment   assessment    by 

nance  levying  an  assessment  on  them  for  proof  of  a  prior  oral  agreement  that,  in 

it,  but  no  Hen  attached  prior  to  the  sale,  consideration   of  the   promise    of   the 

The  grantee  had  to  pay  the  assessment;  grantor  to  execute  the  deed  in  question 

the  grantor  was   held  not  liable  upon  and    another    deed    to    the    grantor's 

his   warranty.      Tull    v.    Royston,   30  brother,  the  grantee  would  pay  the  as- 

Kan.  617.  sessment  mentioned.     Flynn  v.  Bour- 

8.  The  nile  that  an  assessment  for  neuf,  141  Mass.  277. 
betterments  becomes  a  lien  from  the  T.  If  land  is  conveyed  with  a  gen- 
date  of  the  order,is  applicable  to  assess-  eral  covenant  against  incumbrances, 
ments  for  drains  and  sewers.  It  was  and  the  vendee  on  the  same  day  exe- 
htld  that  such  an  asBessment  consti-  cute  to  the  vendor  a  deed  of  trustto  ae- 
tutes  a  breach  of  the  covenant  against  cure  part  of  the  purchase  price,  in 
incumbrances,  in  a  deed  delivered  after  which  he  expressly  agrees  to  pay  alt 
363 


ib.  Google 


UoTCBut  Agftiurt.  INCUMBRANCES. 

Even  an  illegal  assessment  was  held  to  operate  as  an  incum- 
brance, when  the  grantee  had  been  put  to  expense  in  removing  it 
from  land  bought  under  it,  and  when  he  had  become  liable  to  a 
reassessment.' 

The  covenant  may  apply  to  only  a  part  of  land  sold.' 

5,  Mortgages. — The  generalformof  thecovenant  againstincum- 
brances  may  be  modified  by  exceptions.  If,  for  instance,  a  mort- 
gage be  excepted  from  the  covenant,  the  grantee  has  no  action 
upon  the  covenant  so  far  as  that  is  concerned.  The  existence  of 
that  particular  mortgage  is  no  breach.  That  is  all  the  grantor 
gains  by  the  exception.* 

A  purchaser  who  had  assumed  the  payment  of  a  mortgage  on 
property  conveyed  to  his  wife  by  his  vendor,  with  covenant 
against   incumbrances,  suffered   the  mortgage   to   be   foreclosed 

the  taxes  then  existing  against  the  land,  cases  sustain  the  rule  ii«  above  stated: 

both  transactions   are  to  be  construed  Estabrook   v.   Smith,  6   Grajr   (Mau.) 

together  as  one.     The  vendee  is  bound  572,  577;  Calkins  v.  Copley,  19  Minn, 

to  pa^  the  taxes,  and  he  cannot  recover  471 ;  Sumner  v.  Williams,  8  Ma«B.  16], 

from  the  vendor  under  the  general  cov-  ao2,   114;  Donahiw  v.   Emerj',  9  Met. 

■enant    against    incumbrances.       Greer  (Mass.)   63;    Howcl!   v.   Richards,    11 

■V.  Redman,  gi  Mo.  375.  East  633;  Smith   v.  Compton,  3  Bam. 

1.  When  the  grantor  had  covenanted  &  Adol.  189;  Norman  v.  Foster,  i  Mod. 

.against   incumbrances,  he  was  held  lia-  101;  Peters   v.   Grubb,   21   Pa.  St.  455, 

bfe  for  a  sewer  assessment.    It  was  said  460;    Duvall   v.  Craig,  3   Wheat.    (U. 

that  though  the  assessment  was   illegal  S.J   45,   ,i;8;    Dickinson   f.   Hoome,    i 

if  the   grantee   was   liable  to  reassess-  Gratt.    (Va.)  301;  s.  c,  8  Gratt.  (Va.) 

ment  he  could  recover  "the  reasonable  358;  Barton  v.  Fitzgerald,  ij  East  546; 

expenses  paid   bv  him"  to  remove  the  Cornell   v.  Jackson,   3   Cusli,   (Mass.) 

incumbrance.     I'he  grantee  has  his  ac-  506;    Rawle  on   Cov.  (4th  ed.),  49S  ri 

tion  for  breach   of  covenant.     Coburn  3eg.;  Stannard  u.  Forl>es,  6  Adol.  S  E. 

V.  Litchfield,  13a  Mass.  449.  572;  Kean   11.   Strong,   9  Ir,   L..  74,  81, 

3.  Land  Putly  BiiaiuiilMr«d.— When  81."     Bennett   ii.   Keehn,  67  Wis.   154, 

a   fourth   of  an   undivided   estate  had  161-2. 

been  conveyed  with   covenant   against  "The  case  of  Morrison  v.  Morrison, 

incumbrances,  and   three -fourths  with-  38  Iowa  73   .    .    .  is  not  in  conSict  with 

out  it;  and  when  the  grantee  was  com-  the   authorities    above  cited.     .     ,     In 

pelted  to  pay  an  assessment  for  better-  that  case  the  exception  of  the  mortgage 

menis     on    all    the     property     which  followed  all  the  covenants,  and  it  vras 

had    become    an    incumbrance   before  therefore  iE/if  that  the  exception  was  a 

the    conveyances,     he     may     recover  limitation    upon    the    precedent  cove- 

of  the    grantor    only    one-fourth     of  nants.     The  covenants   were   that  the 

the  assessment  paid.    The  grantor  had  grantor   was   seized   of   the   premisea; 

«iM   the  three-fourths  in  his  capacity  that   they  were  free  and  clear  of  all  in- 

as   guardian.      Smith    v,   Carney,   127  cumbrances;  that   he   had  a  good  right 

Mass.  179.  to  sell;  and  that  he  would   warrant  and 

S.     Hortcace      Bxeeptad. — Covenant  defend  the  premises  against  the  lawful 

was  that  the  land  was  "free   and   clear  claims  of  all  persons  whomsoever,  ex- 


from  all  Incumbrances  except  i 
gage  thereon  for  $1,400,"  el 


eptlon  was  notice  to  the  grantee.     "It    may  well   be  ieid  to  restrain  and  limit 


prevents  him  from  mainta 
tion  upon  the  covenant  ag 
brances,  basing   such   action   upon  the     in   a  precedent  covenant,   it   does 


:)rtgage  so  excepted   from   the   1 


'that  is  all  the  benefit  the  gra 
n  claim  on  account  of  such  e: 


cept  a  mortgage  of  f^oo,  etc.     This  ex- 
ception, following   all  the  covenants. 


all  the  preceding  covenants.     The  rule 
is,  however,  that  when  the  limitation  is 


restrict   the   subsequent  ci 


and    It    seems   to   us,"   said   the     nants  unless  It  clearly  appears  from  the 


I    the   covenant.     The   following     Wis.  154,267. 


whole  deed  that  such  was  the  intention 
of  the  parties."     Bennett  v.  Keetin,  67 
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against  the  land.  The  wife,  under  the  circumstances,  could  re- 
cover nothing  of  the  vendor  under  his  covenant.* 

If  there  is  a  mortgage,  and  the  vendor  has  advanced  the  sum 
necessary  for  its  removal  to  the  vendee,  the  latter  should  so 
apply  it,  notwithstanding  the  covenant  in  the  deed  against  incum- 
brances. Should  he  fail  to  do  so,  and  yet  sell  the  land  to  a 
second  purchaser,  it  would  be  manifestly  unjust  to  the  first 
vendor.* 

6.  Possession — Breach  of  Covenant. — The  vendee  acquires  con- 
structive possession  by  purchasing  at  a  mortgage  foreclosure, 
though  the  former  owner  was  not  in  actual  possession.  The  latter 
is  evicted  in  such  a  sense  as  to  enable  him  to  sue  his  vendor  for 
breach  of  the  covenant  against  incumbrances.'  From  the 
moment  of  sale  to  him,  the  covenant  was  broken,* 

Persons,  becoming  cestuis  que  trusts  by  the  transfer  of  notes 
to  them  for  purchase  money  of  mortgaged  land,  cannot  claim 
possession  of  the  land  itself  on  the  ground  that  the  covenant 
against  incumbrances,  in  the  deed  of  sale,  was  broken  as  to 
themselves.* 

To  encumber  property  after  the  date  of  the  covenant  is  no 
breach.* 

The  mention  of  an  existing  mortgage,  ance  thereof,  under  a  mortgage  fore- 
with  the  mortgagee  and  the  sum  stated,  closure,  vests  in  the  grantee  Uie  con- 
and  the  volume  and  folio  of  the  record  structive  possession  and  divests  the 
of  it  named  In  the  deed.  Is  onlj'  to  dc-  fomter  owner  of  all  right  of  possession, 
scribe  and  identlfj'  the  mortgage.  It  Ib  and  such  an  eviction  u  a  breach  of  Ihe 
a  single  incumt^ance  to  the  extent  of  covenant  against  Incumbrances  con- 
all  sums  due  thereon  for  principal  and  tained  in  the  deed,  Nichols  v.  Alexan- 
interest-  Shanahan  v.  Perry,  130  Mass.  der,  18  Wis.  iiS. 
460.  4.  The  covenant  is   broken   immedi. 

1.  Upon  sale  of  lands  the  purchaser  ately  where   there   is    an   outstanding 

assumed  the  pavment  of  the  mortgage  mortgage    on    the    demised     premises. 

and  the  conveyance,  by  purchaser's  re-  Brooks   v.   Moodj",  25   Ark.  451.     See 

quest  only,  and  without  any  considera-  Almv   v.  Hunt,  48  III.  45;  Mafbury  v. 

tion  from  the  wife,  was  made  to  the  wife.  Thornton.  82  Va.  J<a. 

The  deed  contained  a  covenant  against  6.  Defendants      conveyed     land     to 

incumbrances,  and  the  wife  brought  an  Davis  with  special  warranty,  taking  his 

actionlnhernameforbreachofthecove-  promissory  notes  secured  by  trust  deed 

nanL     Held,  that  it  was  a  good  defence  on  the  land.     The  notes  were  indorsed 

to  show  that  the   eviction   took   place  to    the    plaintiffs,    who    thus    became 

under  the  mortgage,  which  the  husband,  rcstuis    que    trusts    under    the    trust 

the  real  purchaser,  engaged  to  pay,  and  deed.     It  afterwards  appeared  that  Ihe 

was  in  consequence  of  his  failure  to  pay  land  was  encumbered  when  it  was  sold. 

it.     Reid  v.  Sycks,  27  Ohio  St.  285.  The  plaintiffs  were  ktld  not  entitled  to 

S.  A    purchaser    whose    vendor  has  possession  of  the  land;  there  bad  been 

covenanted   against  incumbrances,  and  no    breach   of  covenant,  as    to    them. 

paid  him  money  expressly   to  take  up  Washington     City    Saving     Bank     v. 

an   outstanding   mortgage,  is  t>ound  to  Thornton,  Sj  Va.  157. 

apply  it  in  favor  of  his  own  subsequent  B.  Giving  un   incumbrance  on  prop- 

purchasers,  who  take  with  shnilar  cove-  erty.  after  covenanting    it    to    be   free 

nants.     Heisliable  to  refund  the  money  from   incumbrances   is  not  a  breach  of 

?aid   by   one   of   them    to   redeem    It.  the  covenant,  nor  a  breach  of  warranty, 

'witchell  1'.  Drury,  25  Mich.  393.  Foster  v.  Woodward,  141  Mass.  160. 

I.  PaaBMal<ai — Braacli  of  OoTMUWt, —  Discharge   in   Insolvency  cannot  be 

Where  land  is  not  in  the  actual  posses-  pleaded   in   defence  of   an   action   Ibr 

sion  of  any  person,  a  sale  and  convey-  breach  of  covenant,  because  of  a  lien 
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7.  Easements. — Though  a  public  easement  over  vacant  and 
unenclosed  flats  has  been  held  not  an  incumbrance,  the  right 
to  overflow  land  is  such,  generally;  so  that  a  covenant  against  in- 
cumbrances would  include  such  right.  Vested  in  another,  the 
right  to  overflow  would  be  a  diminution  of  the  value  of  the 
property  purchased,* 

If  the  land  is  subject  to  any  easement  or  servitude  at  the  time 
it  is  sold  with  covenant  against  incumbrances,  there  is  an  imme- 
diate breach  of  the  covenant.  This  may  be  illustrated  by  the 
right  of  way,*  the  right  to  use  a  spring,*  the  right  to  construct  or 
use  a  railway,*  to  cut  a  ditch  or  canal  for  draining,*  to  make  and 
maintain  an  artificial  water  course,"  to  cut  timber,*  to  dam  a 
stream,^  and  any  right  in  another  that  lessens  the  value  of  land 
conveyed,* 

The  fact  that  both  the  vendor  and  vendee  knew  that  a  railroad 
was  in  operation  on  the  land  sold  is  no  bar  to  a  suit  for  a  breach 
because  of  the  existing  easement.*"  If  there  is  no  covenant  and 
the  vendee  is  deceived,  he  may  sue  for  deceit." 

8.  Highways. — ^A  public  road  is  not  an  incumbrance  within 
the  usual  meaning  of  the  words  of  the  covenant.  Land  is 
bought  and  sold,  with  highways  crossing  it,  without  any  thought 
of  its  being  burdened  thereby.     And,  as  a  matter  of  experience, 

resting     on     the     land.       Waggle    v.  %.  Blake  v.   Everett,  i  Allen  (Masi.) 

Worthj  (Cal.),  15  Pac.  Rep.  831.  tm-,  Weatherbee  v.  Bennett,  3  Allen 

1.  Bu«mant. — The   easement  of  the  (Mass.)  41S. 

public  over  flats   not  built  upon  or  in-  <.  Barlow  i'.  McKinle/,  34  Iowa  70; 

closed  1b  notan  incumbrance  within  Uie  Beach  w.  Miller,  51  111.  3oi5;  Purcell  tj. 

UBual  covenant.     Montgomery  v.  Reed,  Hannibal  etc.  R.  Co.,  50  Mo.  504. 

69  Me.  510.  0.  Smith  v.  Sprague,  40  Vt.  43. 

An  easement,  consisting  of  a  right  to  e.  Prescottf.  White,ai  Pick.  (M«m.) 

flow  land,  conBtitutcB   a   breach  of  the  341.     Cemfare  Prescott  v.  WiiUamg,  5 

covenant  against  incumbrances,  and  is  Met  (Mass.]  439,  433. 

a  proper  defence  to  the  notes  given  for  T.  Cathcart  v.    Bowman,  5   P"-   St. 

the    purchase    money.      Patterson    v.  319;  Spun- v.  Andrew,  6  Allen  (Mass.) 

Sweet,  3  III.  App.  550.  410. 

A   payment   or    settlement  of  gross  B.  Morgan  n.  Smith,  11  III.  199;  Ginn 

damages  caused  by  the  flowage  from  a  i>.  Hancock,  31  Me.  42. 

mill  dam  creates  an  Incumbrance  con-  •.  Rawle  on  Cov.,  pp.  100,  loi,  citing 

stituting    a    breach    of   the  covenants  the    authorities    copied   in    the   above 

against  Incumbrances,  and  of  warranty  seven  notes,  except  one. 

in  a  subsequent  deed.     Isele  v.  Arling-  10.    A   railroad   company's   right  of 

ton  Bank,  135  Mass.  143.  way  Is  an  easement  whose  existence  is 

Where  flats  covered  by  tlie  sea  are  a  breach  of  the  covenant  against  Incum- 

granted  by  the  commonwealth  to  one  brances  in  a  deed  made  alter  the  grant 

who  agrees  to  fill  them  up  by  a  stated  of  the  way  over  the  land  conveyed,  Co  > 

time,  the  grant  being  by  warranty  deed  grantee  who  is  not   the   railroad   com- 

wlth    covenant    against    incumbrance,  pany.    The  covenantee  has   his   action 

the  public  right  of  user  for  navigation  far  the  breach,  though   both  parties  to 

is  not  extinguished  until  they  are  filled,  the   deed   knew   that   the  railroad  was 

Boston  etc.  Steamboat  Co.  v.  Munson,  upon  the  land  and  in  use,  and   that  the 

117  Mass.  34.  covenant    would     not    be    performed. 

I.  Wilson    V.    Cochran,    10   Wright  Beach  v.  Miller,  ^i  111.  306. 

(Pa.)  133;  Russ  *.   Sleele,40  Vt.  310.  11.  Deoslt,— When  a  vendee  desires  to 

Compare  McMulUn  v.  Wooley,  1  Lans.  protect  himself  against  an  easement  be 

(N,  v.)  394.  should  take  a  covenant  agaltut  incuro- 


ib.  Google 


INCUMBRANCES, 

roads  are  an  advantage  rather  than  a  detriment  to  lands.  Cases 
occur,  however,  in  which  the  right  to  open  a  highway  would  be  a 
serious  incumbrance.'  "  It  is  a  legal  obstruction  to  the  purchaser 
to  exercise  that  domain  over  land  to  which  the  lawful  owner  is 
entitled.  An  incumbrance  of  this  nature  may  be  a  great  dam^e 
to  the  purchaser,  or  the  damage  may  be  very  inconsiderable,  or 
merely  nominal.  The  amount  of  damages  is  a  proper  subject  of 
consideration  for  the  jurj-  who  may  assess  them,  but  it  cannot 
affect  the  question  whether  a  public  town  road  is,  in  legal  contem- 
plation, an"  incumbrance  of  the  land  over  which  it  is  laid."*  On 
the  contrary  it  has  been  said  that:  "Although  a  public  highway, 
no  doubt,  is,  in  many  instances,  an  injury  instead  of  a  benefit  to 
the  holder  or  owner  of  the  land  upon  which  it  is  located,  and 
therefore  tends  to  lessen  its  value  in  the  estimation  of  a  purchaser, 
yet  it  is  fair  to  presume  that  every  purchaser,  before  he  closes 
his  contract  for  his  purchase  of  land,  has  seen  it  and  made  him- 
self acquainted  with  its  locality  and  the  state  and  condition  of  it; 
and,  consequently,  if  there  be  a  public  road  or  highway  open  and 
in  use  upon  it,  he  must  be  taken  to  have  seen  it,  and  to  have 
fixed  in  his  own  mind  the  price  that  he  was  willing  to  give  for 
the  land,  with  a  reference  to  the  road.  .  .  .  The  existence  of 
the  highway  could  not  be  regarded  as  an  incumbrance  that  came 
within  the  meaning  of  the  parties  when  they  used  the  term, '  in- 
cumbrances,' in  their  contract ;  and  hence  an  action  of  covenant 
could  not  be  sustained  on  account  of  it  for  a  breach  of  the  cove- 
nant against  incumbrances."' 

9.  Party  Wall. — The  right  in  another  to  build  a  wall  partly  on 
one's  land  is  generally  held  an  incumbrance.* 

brances.     If  Its   existence  is  concealed  cumbrances.     Deavergers  -v.  WllHs,  56 

from  him  and  he  hag  taken  no  covenant,  Ga.  515. 

aeainft  It,  he  ma^  sue  Tor  deceit.     Mc-  A  highwaj  or  railroad  <■  an  Iacuri- 

Mullin   v.  Woolej,   3   Lane.   (N.   Y.)  brsnce  obstructing  the  free   uie   of  the 

394.  land  It  run«  orer.     A   vendor  of  such 

1.  Bl^waj. — In  the  conveyance  of  a  land  covenanting  that  ft  1b   clear  from 

tract  of  land,  a  public  highway  running  incumbrances  maj  be  made  to  remove 

through  the  tract  l«  not  an  incumbrance  the  road  or  pay  damages  (n  a   suit  for 

within  the  meaning  of  the  usual  cove-  theperformanceofhiscovenant.  Purcell 

nant  title.    Jordan   v.   Eve,  31    Gratt.  v.  Hannibal  etc.  R.  Co.,  50  Mo.  504. 

(Va.)  I.  a.  Parsons,  C.  Jt  in  Kelt<^%  t>.  In- 

Lands  were  described  In  the  deed  as  gervoll,  i  Mass.  97,  loi. 

extending  to   the   center    of   a    street  •.    Kennsdy,   J.,    in    Patterson    v. 

which  wae  to  be  made,  and  with   refer-  Arthun,  g  Watts  (Pa.)  i«. 

ence  to  a  plat  on  which  the  proposed  4.  Pait^  Wall. — A  wall  having  been 

street  was  traced.    Held,  that  the  grant  built  on  a  boundary  line  by  the  owner 

was  subject  to  the  street,  and  that  the  of  one  of  the  adjoining  properties,  the 

subsequent  use  of  the  street  as  a  high-  other  agreed  to  pay  one-half  the  cost 

way  did  not  constitute  a  breach  of  the  In  case  the  wall  should  be  used  by  hlm- 

covenant    against   Incumbrance.     Cin-  self,  his  heirs  or  his  assigns.     He  sold 

ctnnati  v.  Brachnian,  35  Ohio  St.  2S9.  before    using,   and    gave    a    covenant 

A  public  road  on  land   purchased  by  against  incumbrances.    But  It  waa  held 

one  who  knows  of  its  existence   at  the  that  the  right  of  the  proprietor  of  the 

time  of  the  purchase  does  not  const!-  pdjoining  land   to   maintain    the   wall 

tute  a  breach  of  a  covenant  gainst  in-  partly  upon   the   land    that  wet    sold 

10  C.  of  L.— 14  369 
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10-  Improvements  Required  or  Forbidden. — The  duty  to  do  or 
not  to  do  may  be  an  incumbrance.  Binding  oneself  to  keep  a 
certain  style  of  fencing  around  a  lot  or  farm,  to  erect  buildings 
only  in  a  certain  way,  and  like  restrictions,  are  incumbrances 
which  the  purchaser  of  land  may  wish  to  be  relieved  of;  and  the 
covenant  against  incumbrances,  in  its  general  form,  covers  all  such 
land  burdens.  Where  there  is  a  known  city  ordinance  inhibiting 
the  erection  of  combustible  buildings  within  certain  limits,  this 
restriction  would  not  be  deemed  an  incumbrance.* 

tt.  Lease. — If  land  is  leased,  it  is  burdened.  The  lease  may 
be  valuable,  and  one  who  purchases  land  subject  to  it  may  incur 
no  injury,  and  therefore  be  entitled  to  no  damages  for  a  breach 
of  covenant  against  incumbrances.  Still,  the  existence  of  a  right 
in  another  to  the  use  of  the  land  for  a  period,  though  the  consid- 
eration may  be  equivalent  to  the  right,  is  an  instant  breach  of 
covenant.* 

was  an  incumbrance  and  constituted  a  peal  of  Edmunds  (Pa.),  S  Atl.  Rep.  31. 

breach    or   the  covenant.     Mackey  v.  1.   BniUlni  r«itrletU>ni  are  "incum- 

Harmon,  34  Minn.  168.  hranccs."      The     term     includcB     all 

Right  to  the  use  of  a  common  stair-  reitrlctione,   obetructiona   and  itnpedi- 

way  18  an  Incumbrance  upon  real  estate  ments  tending  to  impair  the  free  use 

in  which  this  right  exists  In  favor  of  an  and   transfer  of  land.     Anon.   1   Abb, 

adjoining  proprietor.     It  was  held  that  (N.  Y.)  N.  C.  i(t.     But  a  condition  that 

the   grantor  was  liable  on  hii  covenant  a  citj  lot  shall  not  be   used  as  a  ceme- 

upon  selling  estate  thus  encumlKred.  tery  was  held  not   an   incumbrance   on 

McGowen  v.  Myers,  60  Iowa  156,  the  title,  as   between  the  grantor  and 

Aparty  wall  waBii«£/ tol>enotanln-  grantee.     Floyd   -u.  Clark,  7   Abb.  (N. 

•cumbrance.     Muserave    i'.   Sherwood,  Y.)  N.  C.  136. 

54  How.  Pr.  (N.  Y.)  338.  An  agreement  in  a  deed-poll  teasona- 

The  existence  of  a  party  waH  wliolly  biy  recorded,  that  the  grantee  (a  mar- 
upon  one  of  two  contiguous  lots,  yet  ried  woman),  her  heirs  and  as^ns, 
subject  to  right  of  enjoyment  by  would  forever  make  and  maintain  a 
the  owner  of  Uie  other,  constitutes  an  good  fence  all  around  tiie  granted 
Incumbrance  and  is  a  breach  of  the  premises,  was  held  to  create  an  fncum- 
covenant  against  incumbrances.  Mohr  brance  within  the  meaning  of  a  cove- 
Ti.  Parmelee,  43  N.  Y.Super.  Ct.  320.  nant  against  incumbrances   In   a  deed 

"  It  was  ield  in  Nevi  Tork,  in  a  case  subsequently  made  by  a  person  claim- 
between  lessor  and  lessee,  that  tiie  ing  under  her.  Burbank  r.  Pillsbury, 
covenant  was  broken  by  the  adjoining  48  N.  H.  475. 

owner  having  the  right  to  use  the  party  9.   Laaaa. — An    outstanding   lease   is 

wall  (Giles  v.  Dugro,  i   Duer  {N.  V.)  within  the   meaning  covenant  against 

331);   but  in  a  late  case  In /own,  which  incumbrances.        Fritz   v.     Pusey,    31 

was  l>etween  vendor  and  publisher,  the  Minn.  368. 

decision  was  the  other  way  (Bertram  i'.  An  Illegal  refusal  of  a  lessee  to  sur- 

Curtis,    31    Iowa  46).     Possibly   local  render    possession    Is    not   within  the 

provisions  as  to  party  walU  may  recon-  covenants  of  a   deed   from   the   lessor, 

cile  these  cases;   otherwise  the  decision  Noyes  v.  Rociiwood,  56  Vt.  647. 

in  lo-am  would  seem   to   be   the   better  It    has  been   said    in     several   caset 

law."  .  Rawleon  Cov,  101.  that  the  covenant  will  be  broken  by  the 

One  who  t>ought  land  In  1864,  began  existence  of  a   prior  lessee   (Bachelder 

Kult  for   the  removal  of  a   party  wall,  v.   Stutgis,  3  Cush.  (Maas.)  301;   Van 

and  the   defendant    agreed    to    pay   a  Wagner    r.    Van    Nostrand,    19    Iowa 

thousand  dollars,  which  was  entered  ax  421:   Grice   v.   Scarborough,    2    Spear 

II  decree.      In  1S81    the  land  was   sold  [S.  Car.)  649.     In  Edwards  v.  Gale,  51 

.tgain  without   notice  of  the   easement  Me.   360,   the  lease   was   expressly  ex- 

l^ven  to  the  pu rchaser.     He   could   re-  cepted  from  the  covenant).     And   this 

fover  for  the  breach  of  covenant.     Ap-  mav  be  unquestionably  true.     It  must 
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12.  Dower. — The  right  of  dower  in  land  is  always  an  incum- 
brance. Though  consummated  after  the  deed  has  been  given, 
and  even  by  a  subsequent  change  in  the  law,  it  has  been  held  to 
be  such.*  When  demand  for  it  has  become  consummate,  the 
grantee  of  land  bought  under  covenant  against  incumbrances  may 
recover  damages  for  the  breach,  though  it  was  inchoate  when  the 
conveyance  was  made;*  but  only  nominal  damages  may  be  re- 
<overed  before  the  dower  has  been  actually  assigned.'  When 
other  than  nominal  damages  are  recoverable,  and  the  plaintiff  has 
purchased  the  right  of  dower  not  released  when  he  bought  the 
property,  and  has  proved  the  value  of  the  land  without  the  build- 
ing improvements,  the  defendant,  sued  for  the  breach,  may  prove 
the  value  of  the  buildings  erected  since  the  date  of  the  deed.* 
But  proof  of  an  oral  agreement,  contradictory  of  the  deed  itself, 
is  inadmissible.^ 

13.  Knowledge  and  Parol  Agreements. — As  before  remarked, 
the  written  covenant  against  incumbrances  cannot  be  avoided  by 
evidence  that  both  parties  knew,  at  the  time  of  execution,  of  the 
existence  of  the  incumbrance  complained  of  as  a  breach.^  Nor 
can  the  covenantor's  obligation  be  increased  upon  parol  testi- 
mony.    An  agreement  not  in  the  deed  cannot  be  received  as 


be  true  In  every  sense  in   which  the  on  the  covenant  against  incumbrances 

existence   of  the   lease,  the   pouesBlon  — the  dower  not  having  been   released 

under  which  Is  not   apparent,  did   not,  in  the  deed  under  which  tile  defendant 

according  to  competent  evidence,  form  derived  his  title;  and  being  since  pur- 

part  of  the  subject  of  the  contract  and  chased   bj'  the   plaintiff—evidence  was 

pass  to  the  purchaser  as  an  incident  of  introduced    by    the    plaintiff    of    the 

the  reversion."     Rawte  on   Cov.   (5th  amount  paid  thereof  and  of  the  value  of 

ed.)  99,   and   note   cited,  with   authori-  the  land   without   the   buildings.    The 

ties.  court  held  that  the  defendant  could  offer 

1.  Sowar. — An  outstanding  dower  in-  evidence  of  the  increase  of  valuecauscd 

lerest    Is    a    breach    of   the   covenant  bj  the  buildings  since  the  date  of  the 

against   incumbrances,   even  though  it  deed  under  which  he  derived  his   title. 

become    consummate    only    after    the  Sturtevant  v.   Phelps,  16  Gray  (Mass.) 

deed,  and  by  a  change  of  law  as  to  the  50.     Com  fare  Kello^  v.  Malln,  61  Mo. 

mode  of  assignment.     Walker  v.  Den-  429. 

ver,  79  Mo.  TO4.  B.  Proof  of  an   oral   agreement  be- 

S.  AcovenanteeagainstincumbranceF,  twecn  the  parties  to  a  deed,  about  re- 

aflerdeniandof  dower  that  has  become  moving  incumbrances,   is   not  compe- 

consummate — the  inchoate  right  where-  tent,  for  it  would  tend  to  contradict  the 

of  existed  at  the  date  of  the  deed — may  deed  itself.     Small  o.  Jenkins,  16  Gray 

extinguish   the  dower  and   recover    a  (Mass.)  155. 

reasonable     price     paid    therefor      as  6.  KnoTlMfe — Erldraea.- Knowledge 

damages  for  the  breach.  Ward  v.  Ash-  of  the  incumbrance  by  the  covenantee 

brook,  78  Mo.  515.  at  the  time  the  covenant  is  made,  will 

S.  The   right   of  a   divorced  wife  to  not  relieve  the  covenantor  from  liability, 

have  dower  assigned  in  the  real  estate  Williamson  v.  Hall,  62  Mo,  +05;  Beach 

of  her  late  husband  is  an  incumbrance,  f.  Miller,  ji  111. 206. 

In  an  action   for  breach   of  covenant.  Evidence  of  the  object  of  the  plaintiff 

only  nominal  damages  are  recoverable  in  purchasing,  or  of  the  Increased  value 

after  demand,  but  before  assignment  of  of  the  land  purchased,  was  iald  inad* 

the    dower.     Runnels   v.   Webber,    59  missible  in  a  suit  for  damages  on  the 

Me.  480.  covenant  against  Incumbrances  on  ac- 

4.  Dower — Brldanee. — In   a    suit   for  count  of  the  existence  of  aright  of  way. 

the  value  of  the  rlghtof  dower.brought  Kellogg  v.  MaUn,6i  Mo.  419.  Comfar* 
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collateral  to  it,  when  it  is  directly  related  to  the  covenant  written 
in  the  instrument.  It  cannot  be  said  that  the  deed  is  silent  on 
the  subject  and  therefore  the  rule  governing  collateral  parol 
agreements  is  applicable.' 

nL  Incmnlmuioet  on  Insured  FropArty. — i.  "terms  of  Policy.— 
The  effect  of  incumbrances  upon  the  validity  of  fire  insurance 
depends  upon  the  terms  of  the  policy.  If  the  contract  is  that  the 
rislc  shall  be  void  if  the  insured  is  not  the  owner  of  the  property, 
it  is  not  affected  by  the  existence  of  a  mortgage ;  but  if  the  risk 
is  upon  the  condition  that  the  property  shall  not  be  incumbered, 
the  effect  would  be  otherwise,*  Under  the  former  agreement, 
the  insured  may  be  the  owner  of  the  property  insured  in  such 
sense  as  to  make  the  policy  hold  good,  though  his  title  be  subse- 
quently questioned,  and  though  he  had  not  received  it  when  he 
daimed  ownership ;  had  bought  the  property  and  was  awaiting 
its  conveyance  to  him.  Whether,  in  such  a  case,  he  should  have 
disclosed  the  state  of  things  qualifying  his  averment  of  owner- 
ship, was  held  a  question  for  the  jury.'  Omission  of  facts,  not 
intended  to  deceive  or  defraud,  is  not  necessarily  fatal  to  insur- 
ance. Failure  to  answer  a  written  question  whether  the  property 
to  be  insured  was  encumbered,  without  intent  to  mislead,  was  not 
held  to  be  a  fatal  misrepresentation  ;*  and  failure  to  disclose  when 
the  insurer  neglected  to  enquire,  was  treated  as  an  innocent  omis- 
sion.* But  ordinarily,  such  fact  should  be  disclosed  even  in  the 
absence  of  enquiry,  if  the  policy  is  conditioned  on  the  freedom  of 

Sturtevant  f.  Phelps,  i6  Gra/ (Maee.)  conditional    owner"    or  a   building   on 

5I'  which  he  obtained  inaumnce.     He  bad 

1.  A  covenant  In  a  deed  against  in-  bought  the  title  and  taken  a  bond   for 

cumbrances  cannot  be  enlarged  by  parol  its  conveyance  to  him,  but  his  vendor's 

so  as  to  show  that  the  grantor  assumed  title  was  defective  and  a  suit  to  perfect 

a  liability  additiona.1  to  that  expressed  it  was  pending.     It  was  itf/i^in  asuit  by 

in  the  deed.    The  rule  that  a  collateral  the   insured,    on   the   policy,    that   hu 

,   agreement    existing   in   parol   may   be  claim  of  ownership  was  not  false,  and 

shown   notwithstanding  the  silence  of  that  the  case  should   have  been  submit- 

the  principal  agreement  in  writing  upon  ted  to  the  jury  on  the  question  whether 

the  subject,  does  not   apply  in   such  a  his  failure  to  disclose  the  defect  of  title 

case.    The  parol  agreement  sought  to  was  material  to  the  risk.     Williams  -v. 

be  proven  is  not  collateral   to  but  di-  Buffalo  German  Ins.  Co.,  17   Fed.  Rep. 

rectly  related  to  the  subject  of  the  cove-  63. 

nam.  Farley  v.  Farrell,  51  How.  Pr.  ».  Where  the  insured  left  blank  the 
(N.  Y.)  497.  answer  to  a  written  question,  whether 
1.  Tnms. — A  policy  was  conditioned  there  was  any  mortgage  on  the  prop- 
that  it  should  be  void  if  the  insurer  erty,  though  one  did  exist,  Uie  court 
was  not  sole  owner  ofthe  property.  It  held  that  there  had  been  no  mis- 
was  held  not  void  because  of  a  mort-  representation,  and  the  insurance  was 
gage  then  resting  on  the  property.  gcK>d,  since  it  was  admitted  that  there 
Woodward   v.  Republic   Fire  Ins.  Co.,  was   no    intention   to   deceive-    JerKcy 

i:  Hun  (N.  Y,)  365.     But  a  policy  was  City  Ins.  Co.  v.  Carson,  44  N.   f.  aio; 

eld  void  because  of  the  existence  of  a  Alkan  v.  New  Hampshire  Ins.   Co.,  53 

mortgage  when  it  was  issued,  under  the  Wis,  136. 

clause:  "If  the  title  of  the  property  is  0.  And    when  there    was     a     pard 

transferred,    incumbered    or    changed,  trust  charge  upon  the  property  insured, 

this   policy    shall    be    void."     Ellis   v.  into  which  the  Insurer  did   not  inquire. 

State  Ins,  Co.,  61  Iowa  577.  the  insurance  was  kfld  good.     Pavey  v. 

3.  One  claimed  to  be  "sole  and  un-  Am.  Ins.  Co.,  56  Wis.  211. 
37a 
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the  property  from  incumbrances.  And  the  applicant  who  seeks 
insurance  on  property  which  he  does  not  own,  but  on  which  he 
holds  only  a  lien,  must  make  known  his  limited  interest.* 

False  answers  to  enquiries,  by  which  the  insurance  company  is 
deceived  as  to  incumbrances  on  the  property,  renders  a  policy 
conditioned  on  the  absence  of  incumbrances,  null  and  void.*  But 
it  has  been  held  that  if  the  insured  retains  possession  of  the  prop- 
erty, the  insurance  will  hold  good,  though  he  has  conditionally 
sold  it,  and  there  is  a  lien  upon  it,  under  a  policy  requiring  him  to 
be  sole  owner.  And  this,  though  the  insured  failed  to  disclose 
the  facts." 

2.  Wkat  the  Applicant  Should  Disclose. — Fair  dealing  ts  the 
requisite.  One  seeking  to  insure  his  property  should  avoid  all 
deception  upon  facts  which  influence  the  making  of  the  contract. 
He  must  not  conceal  incumbrances  when  they  are  required  to  be 
disclosed.*  He  must  not  mislead  the  company,  even  when  dis- 
closure is  not  formally  required  of  him.^     An  under-statement  as 

L    An  applicant  Tor  liuurance  who  lien   and   the   conditional   sale   be   not 

holds  onijr  a  mortage  lien  on  the  prop-  reprcBented  to  the  insurance  company. 

tr\y  U  bound  to  disclose  the  nature  of  Carragan  v.  Lycoming  Fire   Ins.  Co., 

hit  interest  without  being  questioned —  53  Vt.  418;  b.  c,  38  Am.  Rep.  6S7. 

etpecially  if  the  property  ts  recorded  as  A    policy   forbade    sale,   transfer  or 

hu.    Waller    v.   Northern    Assurance  conveyance   of    the   insured   property. 

Co,i  McCrarv  (U.  S.)  637.  Held,  not  violated  by  the  mortgage  of 

L  "If  the  application  asks  a  dtscloMire  the  property.     There  was  a  mortgage 

of  all  incumbrances  and  the  answer  is  existing  and  not  disclosed  at  the  time  of 

'None,'  and  there  is  one,  the  company  the    contract    of    Insurance,   and    one 

is  not  bound  by  the  policy,"  unless  they  subsequently     made;     but    the     court 

hlie  issued  it  wilh  actual  knowledge  of  remarked  that  the  Insured  was  asked  no 

the  due  statcof  affairs.     Southern  Mut.  questions  as  to  any  outstanding  mort- 

Ins.Co.  T'.  Yates,  28  Gratt,  [Va.)  585..  gage,  and   made   no  agreement   as  to 

One  who  bought  improved  land  gave  future    ones.       Friezen    v.    Allemania 

1   mortgage    tiack,    and     his    grantor  Fire  Ins.  Co.,  30  Fed.  Rep.  352. 

agreed  to  pay  an  existing  mortage  for  4.  BAqnlrwl SIsoIoiiitm. — Ifthepollcy 

a  less  amount.     The  purchaser  insured  requires  incumbrances  to  t>e   disclosed 

the  propertv,  disclosing  only  the  larger  under  penalty  of  nullity,  a  concealment 

mortgage.  '  Held,    that    an'   he    could  of  the  fact  that  a  morlga^  exists  on  the 

deduct  the  amount  of  the  lesser  mort-  property  will  render  the  insurance  void, 

gage  frotn   that  due  under   the   larger  Beck  v.  Hibernia  Ins.  Co.  of  Ohio,  44 

one,  there  wae  no  such  concealment  of  Md.  95;  Bowman  v.  Franklin  Pire  Ins. 

an  incumbrance  as  to  avoid  the  policv.  Co.,   40   Md.   610:   Campbell    v.   New 

Ring  o.  Windsor  Co.  Mutual   Ins.  Co.,  England   Mut.  Life  Ins.  Co.,  98  Mass, 

54Vt434.  381,  i03;  Bowditch   Mut.   Ins.  Co.   v. 

A  mortgage   of  a    homestead,   void  Wlnslow,  3  Gray  (Mass.)  41c;  t.  c,  8 

because  not  signed  by  the  wife,  did  not  Gray  (Mass.)  38;  Gehagan  v.  Un.  Mut. 

invalidate  insurance.      Watertown  Fire  Ins.  Co,,  43   N.  H,  176;  Patten  11.  Mer- 

loa-Co.  T.  G.  &   B.  Sewing  Machine  chants    etc.   Ins.   Co.,  38    N.    H.    338; 

Co.,  41  Mtch.  131.  Hutchins  v.  Cleveland  Mut.  Ins.  Co., 

>.  Apolicy  wfllnott>eavoidedbecHuse  ii    Ohio   St.   477;   Penn,   Ins.   Co.   ti. 

ofa  lien  on  the  property,  or  of  a  condi-  Gotfsman,  48    Pa.  St.   151.      Compare 

tlonal  sale   while   the   Insured    retains  Peck  v.  New  London  Mut.  Ins.  Co.,  31 

pMsession,  though  the  condition  of  the  Conn.  575;  Hoffman  v.  ^tna  Fire  Ins. 

policy  is  that  "if  the  interest  of  the  Co.,  33  N.  Y.  405;  Jacobs  r.  Eagle  Ins. 

inmred  in  the  property  should  be  other  Co.,  7  Allen  (Mass.)  132. 

than  its  entire,  unconditional  and  sole  S.  If  the  policy  does  not  contain  this 

ownenhtp,"  the  insurance  shall  be  voW.  requirement,  yet  the  applicant  falls  to 

This  In  held,  though   the  factfi  of  the  st.ile   .ill  the  incumbrances,  or  falsely 
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to  the  amount  of  incumbrances  has  proved  fatal  to  the  insurance.* 
A  false  statement,  innocently  made,  has  been  held  to  avoid  the 
risk.*  There  may  be  an  insurable  interest  notwithstanding  exist- 
ing liens,  and  when  that  is  the  case,  they  need  not  be  divulged 
when  divulgence  is  not  required,  for  there  would  be  no  decep- 
tion.' Blanks,  left  where  answers  to  written  questions  should 
have  been,  are  not  necessarily  fraudulent  evasions  annulling  the 
policy ;  nor  are  indefinite  responses  always  so,*  An  unrecorded 
mortgage  not  avowed  may  deceive,  while  a  recorded  one,  satis- 
fied but  not  cancelled,  could  not ;  the  former  would  invalidate  a 
policy  conditioned  on  disclosure  of  incumbrances.* 

dlscloees    the    amount    of    them,    the  premiseg encumbered?"  and  the  answer 

insurance   has   been  pronounced   void.  Is  in  the  affirmative  without  epcciSca- 

Egan  If.  Mut.  Ins.Co.,  s  Denio  (N.  Y.)  tion,  the  company  waives   further   ob- 

336;  Cooper  Ti.  Farmers'  Ins.  Co.,  jo  jection  if  it  isEues  the  poiicj.     Nichols 

Pa.  St  290;  Cumberland  etc.  Co,  v.  v.  Fayette  Ins.  Co.,  i  Allen  (Mast.)  63. 
Mitchell,  46  Pa.  St.  374;  Shoemaker  v.        B.  A   valid    mortgage   not   recordecL 

Glens  Falls  Ins.  Co.,  60  Barb.  (N.  Y.)  and  not  disclosed  in  answer  to  a  writ- 

84;  Draper  v.  Charter  Oait  Ins.  Co.,  3  ten  question   renders  the   policy  void, 

Allen  (Mass.)  569.  (Hutchins   v.  Cleveland   Ina.   Co.,    11 

1.  Where    an    applicant    stated    the  Ohio   St.  477.)  But  a   recorded   mort- 

incumbrances    to   be    one  fourth    less  gage,  which  has  been  satislied   but  not 

than  they  were,  the  policy  was  avoided,  cancelled,  is  no  impediment  (Hawkes- 

Hayward   v.   New   Eng.   Ins.   Co.,  10  v.   Dodge   Co.   Ins.   Co.,  11   Wis.  18a 

Cush.      (Mass.)     444;     Priesmuth     v.  Comfare   Warner  v.  Middlesex   Mut. 

Agawametc.Ins.Co.,io  Cush.  (Mass.)  Ass.  Co..  21  Conn.  444. 
58S.  Fatal  falsity  may  be   with  reference 

1.  If  the  property  has  been  sold  for  to  the  amount  of  the  incumbrance  aa 
taxes,  yet  the  applicant  asks  to  have  it  well  as  to  the  eicistence  of  it.  Hay- 
insured  as  his  own,  and  states  that  ward  v.  New  Eng.  etc.  Co.,  10  Cush. 
there   are   no   incumbrances,  the   false  (Mass.)  444. 

disclosure,  though  innocently  made,  is         As  the  interest   of  the   applicant  for 

fatal   to  the  policy.      Wilbur  v.  Bow-  insurance  may  be  limited,  if  not   neu- 

ditch  Ins,  Co.,  10  Cush.  (Mass.)  444,  tralized,  by  mortgages  or  other  incutn- 

If  mortgages   are   discioEed,  yet  an  brances,   it  becomes  important   to  the 

insurable  interest  shown,  and  a  policy  insurer  that  the  incumbrances  t)e  dis- 

issued,  the  insurance  is  good.     BuHum  closed.   They  concern  the  risk,  and  are 

r.  Bowditchlns.  Co.,  to  Cush.  (Mass.)  therefore    material.      Patton   v.    Mer- 

540.  chants  and  Farmers'  Ins.  Co.,  38  N.  H. 

a.  When  the  company  does  not  318;  Gehagan  v.  Union  Ins.  Co.,  4.3  N. 
require  that  the  incumbrances  be  H.  176;  Priesmuth  v.  Agawam  MuL 
disclosed,  it  is  not  necessary  to  the  Ins.  Co.,  10  Cush.  (Mass.)  jSS;  Rich- 
validity  of  the  policy  that  they  be  ardson  v.  Maine  Ins.  Co.,  46  Me.  394. 
aclcnowledged.  But  tne  applicant  must  A  disclosure  in  general  terms,  though 
have  an  insurable  interest.  West  the  questions  require  particular  an- 
Rocklngham  Ins.  Co.  v.  Sheets,  36  swers,  has  been  keld  sufficient  after  the 
Ciratt.  (Va.)  854.  But  if  the  applicant  policy  has  been  issued  thereon  without 
volunteers  any  statement  respecting  objection.  Nichols  «.  Fayette  Ins.  Co., 
incumbrances,  it  must  be  true.     lb.  I    Allen   (Mass.)  67;  Wyman  v.  Peo- 

4.  If,  to  written  questions,  the  a ppli-  pie's    Ins.   Co.,   i    Allen   <Mass.)   301. 

cant  leaves  blank  the  answer  as  to   in-  Failure   to   disclose  when  questions  to 

cumbrances,   and  the   company   Iesucs  elicit  it  have  been  put,  haa  been  itld  to 

the  policy  to  him  without  further  ques-  render  the  insurance  void.     Loehncr  v. 

tion,  the  insurance   will    hold  good.  It  Home   Mut.   Ins.  Co.,  17  Mo.  347.     A 

haa  been  held.     Lorrillard   Ins.  Co.  v.  false    disclosure,    concealing  the    trae 

McCuUoch,  II    Ohio   St.   176;  s.  c,  S  number    and    amount    of   the   incum- 

Atn.  Rep.  52.  brances  is   fatal   to  the  policy.     Smith 

If  the  question  ia  general:    "Are  the  ii.   Empire   Ina.  Co.,  35  Barb.  (N.  Y.> 
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3.  Notice  of  Incumbrances  Required. — It  is  fatal  to  insurance, 
if  the  policy  is  violated  by  the  insured  in  failing  to  notify  the  in- 
surer of  a  mortgage  of  the  building,  according  to  the  terms 
stipulated.  And  the  nullity  extends  to  the  insurance  of  goods  in 
the  same  policy.'  So,  if  the  consent  of  the  insurance  company  to 
the  encumbering  of  property  is  to  be  obtained  before  mortgaging, 
and  the  insured  disregards  the  terms  and  gives  a  mortgage;  and 
the  nullity  applies  also  to  an  insured  building  not  appurtenant  to 
the  land  mortgaged.*  But  the  conditions  respecting  disclosures, 
and  the  consent  of  the  company  to  a  mortgage,  have  been  liber- 
ally construed  in  favor  of  the  insured.* 

497;    Towne  v.   Fitchburg    Mut.   Ins.  was  not  notified  that  the  bunding  was 

Co.,   7   Allen   (Mbes.)    \i\    Battles   v.  not  appurtenant  to  the    land.    Held, 

York  Co.  Ins.  Co.,  41  Me.  108.  that  the  mortgage  was  an  incumbrance 

Where  the  applicant   stated  the  in-  on  the  creamerj',  within  the  meaning  of 

cumbrance   to  be  less  than  it  was,  the  a  clause,  in  the   policy  of  insurance  on 

excess  vitiated  the  insurance.    Redmon  the  building,  that  the  policy  should  b«' 

■o.  Phtenli  Fire  Ine.  Co.,  51  WU.  391;  void  if  the  property  should  be  encum- 

«,  c,  37  Am.  Rep.  830.  bered  without  the  consent  of  the  Insur- 

Tliere  wa«  a  policy  on  real   and  per-  ance  company.     Mailory  v.   Farmers* 

sonal  property.    The  latter  was  subse-  Ins.  Co.,  65  Iowa  450. 

quently  mortgaged  without  the  consent  S.  In  a  fire  policy,  a  clause  n 


of  the  insurance  company,  and  the  serted:  "If  the  property  be  told  or 
whole  waB  Chen  invalidated.  Dacey  v.  transrerred,  or  upon  the  paaslng  or 
Agricultural  Ins.  Co.,  II   Han(N.  V.)     entry   of     a    decree     of     foreclosure. 


. .  ,            ,  J  .,  <"■    possession,    or    If    the    in- 

A   policy   payable   to   a   mortgagee,  tereat    of    the    assured,    whether     as- 

voidable  for  any  incumbrance  not   ex-  owner,  trustee,  consignee,  factor,  agent, 

pressed  or  disclosed,  was  declared  void  mortgagee,  lessee  or  otherwise,  be  not 

because   there  was   another   mortgage  truly  staled  in  the  policy,  the  policy  Is. 

not  stated  in  the  policy.    Evidence  that  void.     .    .    .     If  the  interest  of  the  as- 

the  policy  was  accepted  fn   lieu   of  an-  sured  be  any  other  than  the  entire,  un- 

other,  on   the   assurance  of  the  agent  conditional   and   sole  ownership  of  the 

that  the  holder  would  be   equally  safe,  property,  for  the  use  and  benefit  of  the 

was    ruled     inadmissible.       Fitchburg  assured,  it,  must   be  so  represented  to 

Savings  Bank  v.  Amazon  Ins.  Co.,  1x5  the  company,  and   so  expressed  In  the 

Mass.  431.  written   part  of  this  policy,  otherwise 

Policy   Invalidated   by  a   subseguent  the  policy  shall  be  void."    The  assured, 

mortgagecontrary  to  conditions.  Gould  at  the  time  the  policy  was  issued,  was 

».  Holland   Purchase  Ins.  Co.,  16  Hun  the  owner  in  fee  of  the   property   bi- 

(N.  Y.)  538.  sured,  but   had   mortgaged  It,  and  also 

1.  ]lwrtc»g«      Wlthont      Kotiee.— A  leased   it   for   a   term   of  years.    The 

building  and  its  contents  were  insured  policy  contained  no  statement  of  these 

— thepolicyinhibitingmortgage without  incumbrances.     Held,  that  the   policy 

notice  to  the  company,  under  pain  of  was  not  thereby  avoided.     Dolliver  ?'. 

nullity.     The  insured   mortgaged    the  St.  Joseph  Ins.  Co.,  ia8  Mass.  315;  s.  c, 

building,  and  the   policy  was   rendered  35  Am.  Rep.  378. 

void,  both  as  to  that  and  its  contents.  The  charter  of  an  insurance  company 

The  risk  on  the  latter  was  alfected  bv  required   that  property   should  be  free 

the  mortgage.     McGowan   v.  People  s  from   incumbrance,  unless  thp  title  and 

Mut.  Fire  Ins.  Co.,  54  Vt.  211;  s.  c,  41  incumbrances   be   disclosed.    A  policy 

Am.  Rep.  843.  was   held  good   when  the  title  was  so, 

a.  Kortcasa  Without  OonMUt  of  tlw  though  apparently  defective  on  the  rec- 
iHnmuiee  Onmpuir. — A  husband  and  ords.  There  was  a  legal  title  in  a 
wife  executed  a  mortgage  on  his  land,  mortgagee  liable  to  the  operation  of  the- 
There  was  a  creamery  on  the  land,  statute  of  limitations — the  premises  lie- 
owned   by   the   wife.     The   mortgagee  ing  occupied  by   a  tenant    The  poWcj 
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4.  yudgments. — The  insured  does  not  violate  his  policy  when 
his  insured  property  becomes  encumbered  by  judgments  rendered 
against  him  without  his  consent,  though  the  policy  requires  that 
the  property  be  kept  free  from  incumbrances,*  So  of  other  Uens 
not  consented  to.  But  judgments  not  disclosed  when  insuring 
the  property  would  be  fatal,  under  such  terms* 

IT.  Priority  of  Inoumbranoet — i.  Rank  by  Registration. — The 
order  of  the  registration  or  recording  of  liens  and  mortgages  deter- 
mines their  relative  rank,  under  the  statutes  of  the  different  States, 
except  so  far  as  the  nature  of  the  incumbrance  determines  its 
place  among  competing  claims.  While  the  right  is  good  between 
the  debtor  and  creditor,  or  the  immediate  parties,  from  the  time 
of  its  creation,  it  is  not  so  with  respect  to  third  persons  till  the 
public  has  been  notified  by  the  recordation.  The  presumption  of 
law  is  that  all  interested  persons  know  of  the  existence  of  a 
recorded  mortgage,  lien  or  privilege,  so  that  the  act  of  specially 
notifying  is  not  necessary.'     It  is  not  merely  between  incum- 

wat  ieUgood.     Lockwood  v.  Middle-  incumbraiKet.      Lebanon     MuL    Ins. 

Bex  Mut.  Asiurance  Co.,  47  Conn.  553.  Co.  v.  Leathers  (Pa.),  8  Atl.  Rep.  434. 

1.  JndcinBnti. — Where   encumbering  The   insured   sold   part  of  his  land, 

without  the   consent  of  the   company  paid  ofT  a  mortgage  on  It,  then  obtained 


was   inhibited,  It  was  held  that   judg- 

a new  mortage  on  the  part  retained  to 

ments,  or  other   incumbrances   in   in- 

raise  monej'  to  purchase  anotiier  tnut 

vitmm    by    operation  of   law,  did   not 

of  land.     Held,  that  if  >he  new  mort- 

invalidate   the    insurance.      Baley    v. 
Homestead  Fire  Ins.  Co.,  80  N.  Y.  21 ; 

gage  was  not  greater  than  the  old,  in  re- 
lation to  the  land,  there  was   no  breach 

K.  c,  36  Am.  Rep.  570.  Same  principle: 

of  a  condition    against   future    incum- 

Steen  v.  Niagara  Ins.  Co.,  61  How,  Pr.  brancee.  Russell  v.  Cedar  Rapids  In- 
(N.  Y.)  144.  AUIer,  if  the  insured  Burance  Co.,  71  Iowa  69. 
confessed  judgment.  Kensington  Bank  It  was  keld  a  good  defence  to  a  suit 
f.  Yerkes,  86  Pa.  St.  237.  So,  under  on  a  firelnsurancepolicy,thBtthepialn- 
such  Inhibition  a  mechanic's  lien  was  tiff  had  mortgaged  his  one-third  inter- 
filed against  the  insured  property;  it  est  in  the  property  insured,  and  that 
was  i«&  not  such  an  incumbrance  as  there  was  a  judgment  lien  on  the  prop- 
was  contemplated  by  the  condition,  erty,  contrary  to  the  conditions  of  the 
Green  v.  Homestead  Fire  Ins.  Co.,  83  policy.  Hicka  u.  Farmers'  Ins.  Co., 
N.  Y.  S17;  6.  c,  17  Hun  (N.  Y.)  467.  71  Iowa  iiq. 

1.  Judgment  liens  rested  on  property  But  under  similar  conditions,  and  one 

when   it   had   been   represented  as  free  inhibiting  assignmentwithout  the  assent 

from  incumbrances   in   the  application  of   the    company,   a   policy   held  good 

for  the  policy.     This  was  keld  a  good  notwithstanding  a  mortgage  and  an  as- 

defence    to   an    action   on   the  policy,  signment,   when  the   company  had  as- 

Leonard  11.  American   Ins.  Co.,  97  Ind.  sen  led  to   a   second  assignment  [know- 

299.  ing  of  the  first),  and  the  mortgage  wan 

Ownerabip. — On    an    application  for  then  paid,     Eddy  v.  Hawkeye  Ins.  Co., 

tire  insurance  a  warranty  of  ownership  70  Iowa  471.     Where  the  mortgage  is 

of  the  premises  is  not  broken  by  the  in.  paid   and   the  policy  assigned  with  the 

cumbrance  of  a  mortgage.     Carson  v.  consent  of  the   insurance  company,  the 

Jersey  City   Fire  Ins,  Co.,  43  N.  J.  300;  insurance  is  good.     In  such  case  ft  was 

K.  c,  39  Am.  Rep.  584.  held  "not  error  for  the  court,  in  the  ab- 

A  judgment  entered  against  a  home-  sence  of  any  conflict  of  evidence  as  to 

i.tead  proprietor  does  not   affect  the  in-  the  facts  themselves,  to  withhold  from 

surance    of   the    homestead.     Eddy  t>,  the  jury   the   issues  of  law   depending 

Hawkeye  Ins.  Co.,  70  Iowa  472.  thereon."     Kimball   v.   Monarch     ins. 

SwiMHlTe  Inonmlnruieaa. — A  mort-  Co.,  70  Iowa  513. 

gage  duHngthe  Urst  policy  is  no  breach  S.  BeeordlBS. — Priority  of  mortgages 

of  condition  of  a   new   policy,  against  depends  upon  the  order  of  registrattoa. 
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brances  of  a  particular  class,  such  as  mortgages,  that  the  first 
recorded  is  first  in  rank,  but  also  between  those  of  different 
classes,  for  the  most  part.  For  instance,  a  registered  mortgage  is 
superior  to  a  judgment  lien  of  later  registry.' 

If  a  mortgage  is  not  recorded,  the  land  on  which  it  rests  may 
be  sold,  and  incumbrances  may  be  put  upon  it,  without  regard 
to  the  mortgage,  for  it  would  be  inferior  to  them.*  Circum- 
stances may  vary  this  rule,  in  the  interest  of  justice.'  For  in- 
stance, it  is  held  that  a  junior  mortgagee  who  knows  of  an  exist- 
ing mortgage,  cannot  claim  superiority  on  the  ground  that  the 
older  one  was  defective  till  amended,  and  that  the  amended  in- 
strument was  filed  after  his.*  So  a  mortgage  invalid  in  some  of 
its  relations,*  cancelled  by  mistake,*  incorrectly  described,*  etc., 
may  yet  retain  superior  rank,  especially  for  certain  purposes,  and 
for  equity's  sake. 

There    has    been    conflict    of     decision    as    to    the     relative 

The  earliest  is  the  highest  in  ranli.  Re-  9.  A  vendee  ot  land  received  the  deed 

cordation  Is  notice  to  the  world.     The  and  gave  a  purchase  money  mortgage, 

taw  holds  a  purchaser  to  knowledge  of  aftercontrBCtingformateriatslobeused 

n  title  recorded  before  his  own.      Bu-  on  the  land.     The  materials  were  de- 

chanan  -o.  International   Bank,   78   III.  livered  before  the  deed  and  mortgage 

50a  were   recorded.    Held  that    the  mort- 

1.  A  mortgage  ranks  a  judgment  Hen  gagee's   claim     was     paramount,    and 

If  first  recorded.     Wertz  s   Appeal,  65  thie,   although  he    deferred    recording 

Pa.  St.  306;  Jackeon  iJ.  Dubois,  4  Johns,  the   mortgage   until   after    the    record 

(N.   Y.)   216;   Scott   V.   McMurran,   7  of  the  deed.     Oliver  i».  Davy,  34  Minn. 

Blackf.  (Ind.)  284;  Dunweli  v.  Bldwell,  292. 

S  Minn.  34.     Or,  though  not  recorded,  4.  Knowing  of  an  unrecorded  mort- 

If  notified  to  a  creditor  before  he  acquires  gage  prior  to  his  own,  a  second  mort- 

a  lien  by  judgment.     Williams  v.  Tat-  gagee  cannot  claim  that  his  takes  r"   ' 


;.  Mil-  above  a  new  instrument  executed  and 

lard,  I  Johns.  Ch.  (N.  Y.)  409;  Thoma«  recorded  later  than  his    to  correct  the 

V.  Vanlleu,  38  Cal.  616.  description     in    the      first     mortgi^. 

SimultaneoUBly  recorded,  a  mortgage  Council   Bluffs   Lodge  v.   Billups,    67 

.and  a  judgment  rank  alike.  Hendrick-  Iowa  674. 

son's    Appeal,    24    Pa.    St,    363.      A  0.  An   auditor  made  a  mortgage  to 

recorded  mortgage,  to  secure  future  en-  secure  a  loan  to  himself  of  school  funds 

dorsements,  has  preference  over  a  judg-  when  he  had   no   authority  to  borrow 

ment  of  later  date  against  the  mortga-  them.     It  was  held  that  the  relmburse- 

KOr.     Ackerman   ti.   Hunsicker,  85   N.  ment  of  the  school  Ciind  from  the  county 

Y.  43;  8.  c,  39  Am.  Rep.  611.  revenues,  an  entry,  on  the  margin  of 

1.  aaeoTdliiK — HoUae. — The  lien  of  an  the  record,  of  the  invalidity  of  the  mort- 

unrecorded  mortgage  is  inferior  to  the  gage  and  its  surrender  without  satisfac- 

rightsof  subsequent  vendees  andincum-  tion,  would   not  Impair  the  validity  of 

brances.     Hunt  v.  Bowen,  75  Ga.  662.  the  mortgage  as  against  a  vendee  with- 

But  in  Kansas  such  lien  is  prior  to  that  out  notice.     State  v.  Green,   101   Ind. 

of  an  attachment,  though  the  attaching  532. 

creditor  had  no  notice  of  the  mortgage.  6.  The  cancellation  of  a  mortgage  by 

N.  W.  Forwarding  Co.  v.  Mahaffey,  36  mistake  does  not  affect  Its  rank  relative 

Kan,  151.  to  other  mortgages  and  Hens,  Foster  r. 

If  the  assignee  of  a  senior  mortgage  Paine,  63  Iowa  85. 

neglects  to  record  the  asBlgnment,  and  T.  A  mortgage  of  property  Incorrect- 

allows  one   without   notice  to   take    a  ly  described  was  keld  superior   to   an 

mortgage  under   an  agreement  that  it  attachment  lien    when    the    attaching 

shall  oe  treated  as   a   senior   mortgage,  creditor  had  notice  of  the  mortgage  and 

he  will  be  bound  by  the  agreetnent.  Far-  tlie  mistake.  Duncan  v.  Miller.  6i.  Iowa 
raenter  v.  Oakley.  69  Iowa  388. 
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rank  of  an  unrecorded  mortgage  and  a  subsequent  judgment.* 
So  far  as  the  mortgagor  is  concerned,  he  is  bound  to  the  mort- 
gagee without  registry  of  the  instrument;  and  courts  of  equity 
will  give  the  latter  such  protection  quoad  X):i\T6  persons  holding 
reconied  liens  as  the  nature  of  the  case  will  admit,* 

They  cannot  give  him  precedence  over  an  innocent  purchaser 
or  lien  holder  whose  rights  are  of  record.  Where  there  is  an  exe- 
cution sale  to  effectuate  a  judgment  rendered  prior  to  the  making 
of  an  unrecorded  mortgage,  a  purchaser  will  take  free  from  the 
unrecorded  incumbrance,  even  though  he  had  notice  of  it.  And 
though  the  date  of  the  judgment  be  subsequent  to  that  of  a 
mortgage  but  antecedent  to  the  registry  of  it,  the  judgment  has 
been  held  superior.^ 

2.  Notice. — A  second  mortgagee  who  had  no  notice  of  the  first, 
gained  priority  by  recording  his  in  advance  of  the  other.  His 
assignee,  acquiring  without  actual  notice  after  both  mortgages  had 
been  recorded,  had  the  superior  lien* 


1.  It  has  been  frequently  Held  that 
an  unrecorded  morlsage  1b  jirererred  to 
a  judgment  QtSt  v.  Jenninira,  8 
Blackf7{Ind.)  430;  Greenleaf  o.  Edes, 
1  Minn.  164;  Kellj  v.  Mills,  41  MIsg. 
167;  Jackson  ii.  DuboU,  4  Johns.  (N. 
Y.),ii6;  Schmidt  v.  Hovt,  i  Edw,  Ch. 
(N.  Y.)  651;  Pixley  v.  Huggine,  15  Cal. 
127;  Norton  11.  Williams,  9  Iowa  528; 
Bell  V.  Evans,  10  Iowa  353;  Patterson 
V.  Linder,  14  Iowa  414;  Welton  v. 
Tlzzard,  15  Iowa  495;  Coana  v.  Mc- 
Glaeson,  18  Iowa  150^  Churchill  v. 
Morse,  23  Iowa  229;  Hoy  v.  Allen,  27 
Iowa  20^  First  Nat.  Bank  v.  Hazzlett, 

Kiowa  659;  Morton  ti.  RobarJs,  4 
ma  (Kv.)  258;  Righter  v.  Forrester, 
I  Bush  (Ky.)  378. 

The  reverse  rule  has  been  keld  also: 
Hulings  V.  Guthrie,  4  Pa.  St.  123;  llib- 
berd  V.  Bovier,  1  Grant  (Pa.)  Cas.  266; 
Uhler  V,  Hutchinson,  23  Pa.  St.  no; 
Mayham  v.  Coombs,  14  Ohio  428; 
White  V.  Denman,  16  Ohio  59;  HoUi- 
day  V.  Franklin  Bank,  16  Ohio  533; 
Fosdlck  w,  Barr,  3  Ohio  St.  471;  Van 
Thomiley  f.  Peters,  26  Ohio  St.  471; 
Barker  v.  Bell,  37  Ala.  3^4;  Reichert  v. 
McClure,  23  III.  463;  Moore li.  Watson, 
r  Root  (Conn.)  388;  Miles  v.  King,  5 
S.  Car.  146. 

9,  Recording  is  not  necessary  to 
hold  the  morteagor.  Wood  v.  Chapin, 
13  N.  Y.  506,  and  many  other  cases 
cited,  in  Jones  on  Mortgages,  ^  467: 
"And  even  in  those  States  where  it  is 
provided  by  statute  that  a  mortgage 
shall  be  recorded  within  a  stipulated 
lime,  it  is  still  valid  between  the  parties 
without   registratiou.     The   mortgagee. 


by  an  unrecorded  mortgage,  will  l>e 
protected  by  q  court  of  equity  so  far  as 
this  can  be  done  without  Infringing 
upon  the  rights  of  subsequent  purchas- 
ers, or  third  persons  who  have  in  the 
meantime  acquired  liens  of  record 
upon  the  properly." 

3.  KatlM. — A  purchaser  at  execu- 
tion sale,  without  notice  of  an  existing 
mortgage  unrecorded,  acquires  title 
superior  to  it.  Miles  v.  King,  5  S.  Car. 
146.  And  with  notice  he  acquires 
superior  title,  if  the  judgment  is  prior 

the  unrecorded  mortgage.     Smith  t 


Jordan,  25   Ga.  6S7.     A  judgment  r 
covered   alter   the  date  of  a  mortg^e. 
but  before    it   is   recorded   or  left   for 


It  was  held  in  JVeiu  JFersey  the  stat- 
utory provision  declaring  an  unrecorded 
mortgage  void  as  agaii.st  a  subsequent 
judgment  creditor  without  notice,  has 
no  application  to  a  mortgage  given  by 
an  ancestor  as  against  a  judgment 
against  one  of  his  four  heirs.  Wester- 
velt  1!.  Voorhis,  42   N.J.  Eq.  179. 

A  mortgage  was  executed  before  a 
justice  of  the  peace  of  a  county  other 
than  that  in  which  the  land  was  sit- 
uated, and  was  recorded  without  tlie 
certificate  required  by  statute  that  the 
justice   was   duly  commissioned.     The 

Siller  iJ.  McComas,  66  Md.  135. 

4.  KoUoe  of  UnTMorded  HortsacM. — 
An  owner  mortgaged  his  land;  then 
gave  a  second  mortgage  on  it  to  an- 
other, who,  without  noUce  of  the  prior 
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But,  where  an  assignee  knew  of  an  older  mortgage  unrecorded, 
his  lien  was  held  inferior,  under  the  circumstances  of  the  case.* 

Recording  is  notice,  though  the  index  of  the  records  may  not 
faciHtate  the  finding  of  the  entry.  Assignment  is  notified  to  the 
public,  if  recorded.*  Circumstances  showing  knowledge  may  be 
proved,' 

Vendees,  notified  actually  of  an  unrecorded  mortgage,  buy  sub- 

transAction,     recorded     his     mortgage  lien  a,%  against  creditors   and   purchaK- 

fint.     When  both   had  been  recorded,  erg  in  gcrad  faith,  unless  the  deed  hXsXKf- 

the   second     mortgagee    assigned    hla  how  much  of  the  purchase   monejr  re- 

righl.     The    assignee    had    no    actual  mains  unpaid,  it  was  keld  that  a  eubse- 

Rotice  of  the  Rrst  mortgage,  and  was  quent  mortgagee's  claim  Is  paramount 

held  to  have  the  prior  ranli.     Morse  u.  to   that  of  a   prior  mortgagee  whose 

Curtis,  140   Mass.    iii;  s.   c,  54  Am.  mortgage,     though     setting     forth     a 

R^.  456.  certain  Indebtedness,  states  that  there 

Property  was  sold   and  a  mortgage  Is    a    credit    to    be     allowed    without 

talcen  under  a  probate  order,  but  it  waa  giving  the    amount.      Kv.   Gen.   Stal. 

ield   that  there   was    no   constructive  ch.  43,  f  34;  Morris  v.  Murray,  81  Kv. 

notice  of  the  mortage,  since  it  was  not  36. 

recorded.     Plester  v.  Plester,  12  S.  Car.  A   prior  mortgage   of  land  was  in- 

:39.  tended   to  be  recorded,  but  it  was  er- 

1.  An  owner  gave  H  mortgage;  then,  roneously  described.     A  junior  mort- 

before  it  had   been  recorded,  sold  the  gage  was  apprised  of  the  mistake-   The 

land,  taking   a  mortgage  for   the  pur-  senior  mortgagee  was  entitled  in  equitv 

chase  money,  which   he  asfligned,  after  to  the  prior  lien.    Cox  v.  Eateb,  81  Mo. 

maturity.    The  assignee    knew  of  the  393. 

unrecorded  mortgage.  His  rights  were  If,  when  a  mortgage  is  relcaiied  of 
inferior  to  :hose  of  the  holder  of  the  record  without  payment,  for  some  pur- 
unrecorded  mortgage.  Building  etc.  pose,  one  who  knows  the  fact  takes  it 
Assoc.  V.  Clark,  43  Ohio  St.  417.  mortgage,  his  lien  has  been  tetd  Inferior 

a.  When  the  assignment  of  a  mort-  to    the    released    mortgage.     Farmeri." 

gage   Is   recorded,  though   it   does   not  Bank  v.  ButCertield,  100  Ind.  129. 

purport  to  convey  the  bond,  it  atfords  Omission  of  the  amount  of  the  nott- 

constructive  notice  to  a  subsequent  as-  will  not   subordinate   the  mortgage  to 

slgnee.     Yates   Co.   Bank  v.   Baldwin,  claims   of  creditors   having  no  actual 

43  Hun  (N.  y,)  136.     He  who  takes  a  notice    of   the    mortgage.     Wilson    t. 

mortgage  from  one  whose  deed  recites  Vaughan,  6:  Miss.  47). 

Uie  existence   of  a    prior  mortgage   is  A  purchaser  of  a  recorded  mortgage, 

charged     with      constructive     notice,  without   actua!  notice  of  a  prior  one 

though    the    prior    mortgage    is     not  unrecorded,      has      priority,      though 

indexed   on   the    records,     .^tna  Life  his  vendor    had    notice    of   the  older 

Ina.  Co.  V.  Bishop,  69  Iowa  645.  mortgage.    Jackson   v.  Reid,  30  Kan. 

S.  A  creditor  who  releases  hla  judg-  10. 

ment  to  enable  his  debtor  to  mortgage  A    purchaser   for   value    cannot   be 

his  property  to  another,  is  chargeable  bound  by  an  unrecorded  mortgdge  un- 

with  notice  of  the  mortgage.     He  can-  less  his  knowledge  of  it  at  the  date  of 

not   set  up  a  subsequent  judgment  as  sale  is  clearly  shown.     Riley  v.  Hoyl. 

prior  to  it,  though  obtained  before  the  29  Hun  (N.  Y.)  U4. 

mortgage   was   recorded.     Hutchinson  A  statement  that  certain  property  is 

V.  Bramhall,  43  N.  J.  Eq.  373.  mortgaged  for  all  it  is  worth  is  not  no- 

A    mortgagee  was    keld    precluded  Hce  of  any  particular  mortgage  so  as  to 

from  foreclosing  a  mortgage  taken  by  give    an    unrecorded    one    precedence 


corded  ante-nuptial   contract,  ,  _^         ^        _   ___ 

by  one  witness  only,  which  stipulated  A  junior    mortgage    registered  wilt 

that  the  land  should  not  be  mortgaged,  not    rank  above   senior   one    unregis- 

Aultman  v.  Pettys,  59  Mich.  482.  tered,  if  there  was  notice  of  the  senior. 

In  Kentucky,  under  a  statutory  pro-  Kirkpatrick   v.    Ward,  5   Lea  (Tenn.) 

vision  that  a  vendor  shall   not   have  a  434. 
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ject  to  it.*  Or  of  a  defective  one.'  They  are  not  less  informed 
than  they  would  have  been  by  the  constructive  notice  by  record.* 
The  equities  existing  between  claimants  of  priority  have  to  be 
considered  as  well  as  the  dates  of  the  registry  of  the  competing 
liens;  especially  are  the  equities  to  be  invoked  in  marshalling  un- 
recorded liens.*  In  the  interest  of  justice,  the  decisions  present 
many  exceptional  circumstances  to  which  the  ordinary  rule  of 
fixing  priority  by  date  of  record  is  not  wholly  applicable.' 

One  should  not  have  preference  when  It  is  against  conscience, 
if  the  statute  leaves  room  for  equitable  decision  *  but  the  rule  of 
marshalling  in  the  record  order  should  not  be  lightly  departed 
from.  It  is  a  plain  rule,  little  liable  to  work  injustice,  and  there 
are  good  reasons  for  making  it  inflexible  to  the  denial  of  any  ap- 
plication of  the  doctrine  that  actual  notice  is  equivalent  to  record- 
ing, so  far  as  the  person  notified  is  concerned.'' 


1.  Kirkpa trick  v.  Ward,  5  Lea 
<Tenn.)  43+;  Oliver  v.  Davy,  34  Minn. 
J93;  Conover  v.  Van  Mater,  18  N.J. 
Eq.  481;  Woodworth  v.  Guiman,  1 
Cal.  a03;  Bell  k-  Thomas,  2  Iowa  384; 
NelEOn  O.Dunn,  15   Ala.   501;  Sparks 


..  State  Bank,  7  Blackf.  (Ind.)  169; 
Underwood  v.  Ogden,  6  B.  Mon.  (Kj'.) 
<io6;  Lambert  r.  Nannj,  1  Munf.  (Va. 


106;  Musgrove   v.    Bonser,   5   Orel 
313;   Butler  f.  Viele,  44   Barb.  (N.  Y.) 
166;  Fort  JJ.  Barch,  1;  Den.CN.  Y.)  187; 
Jackson  v.  Van  Valkenburgh,   8   Cow. 
(N.  Y.)  a6o. 

3.  Duncan  v.  Miller,  64  Iowa  213; 
Coe  V.  Winters,  n  Iowa  481;  John- 
iton  V.  Canby,  29  JJd.  iii;  Forepaugh 


/«;  Smith  v.  Nettles,  13  La.  Ann.  241; 
Copeland  v.  Copeland,  38  Me.  515: 
Council  Blulft  Lodge  v.  BiliupB,  63 
Iowa  674. 
4.  Coz  V.  Esteb,  81  Mo.  393;  La 
e  Fire  Ina.  Co.  v.  Bell,  22   Barb. 


Farge  Fire  I 
(N.^-.)  54. 
t.  Hart  V.  Farmers  c 


's;- . 


.  Bank,  33  Vt. 


.  Harrington  v.  Allen,  48  Mise.  492. 

1.  Maj'ham  v.  Coombs,   14  Ohio  42S. 

H«llgeil0«.— An  old  mortgage  was 
assigned ;  then,  with  the  assignment 
not  recorded,  the  niortgagee  entered  a 
release  of  the  mortgage,  and  a  new 
mortgage  was  given.  Held,  that  the 
Hen  of  the  old  mortgage  was  prior  to 
that  of  the  new,  as  the  holder  of  the  lat- 
Ilt  was  guilty  of  negligence  in  taking  it 
without  Knowing  that  the  note  secured 
.by  the  old  mortgage  had  Ijeen  taken  up. 
Skeele  v.  Stocker,  11  III.  App.  143. 

BMOtid  MoTtlMe  PrefBirsfl.— A  retir- 


ing partner  took  a  mortg^e  to  secure 
himself  against  the  lirm  liabilities  and 
for  balance  of  purchase  money.  A 
second  mortgage  was  given — the  mort- 
gagee being  assured  by  both  parties  to 
the  first  mortgage  that  the  purchase 
money  had  all  been  paid.  His  lien  was 
held  paramount  to  that  of  the  firet 
mortgagor.  Passumpsic  Savings  Bank 
v.  St.  Johnsbury  Bank,  53  Vt.  81. 

Taking  a  second  mortgage  on  the 
same  propertjr  to  secure  the  same  debt, 
and  discharging  the  first,  with  intent  to 
waive  it,ext!nguisheB  the  first  mortgage: 
and  one  intervening  has  priority  over 
the  substituted  new  mortgage.  St. 
Albans  Trust  Co.  v.  Farrar,  53  Vt,  542. 

ComiMlliig  MortKacea.' Where  amort- 
gage  and  three  judgments  are  recorded 
on  the  same  day  and  there  is  nothing 
to  indicate  priority,  and  the  land  is  sold 
under  act  Pa.,  Feb.  16,  1876,  enabling 
assignees,  for  the  benefit  of  creditors,  to 
sell  incumbent  real  estate  freefrom  liens, 
except  mortgages  prior  to  all  other  liens 
but  other  mortgages,  ground  rent  and 
purchase  money  due  to  the  common- 
wealth, the  lien  of  the  mortgage  is  de- 
vested on  confirmation  of  the  sale,  and 
the  proceeds  will  be  applied  in  payment 
of  it,  though  given  to  secure  an  indefi- 
nite number  of  payments  dependent  on 
a  life  in  being.  Appeal  of  Richey  (Pa-), 
HAtl.  Rep.  235. 

In  case  a  junior  mortgage  intervenes 
in  a  subsequent  act  of  mortgage  in  favor 
of  a  senior  mortgagee  to  secure  planta- 
tion advances,  and  postpones  thereto 
n  mortgage,  he  cannot  complain 
le  proceeds  of  tt 
piled  to  its  discharge,  e 
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J.  Equitable  Mortgage. — A  corporation,   instead    of   giving  a 

mortgage  in  its  own  name,  gave  it  in  the  name  of  the  stockhold- 

nippUci;  there  being  no  clause  in  the  thev  rank  alike.     A  mistake  in  one  of 

act  nuking  such  a  limitation.    Lehman  such  mortgages  in  the  description  of  the 

f.  Goodberry  (La.),  4  So.  Rep.  316.  land    will    not     aOect    its    rank    with 

Each  of  several  lots  was  encumbered  reference  to  the  other.     If  one  of  these 

vlth   I  mortgage    and    there    was    a  mortgages  is  for  purchase  money,  and 

geceral  mortgage   on   them  all.      The  tl\e   other   Is   for  money  borrowed   to 

plaintiSi    owned  one  of  the    lots,  the  make   the   cash  payment  on   the  land 

detendant  owned  eight  and  the  general  mortgaged   to   both,  the   fact   that   the 

mortgage.    The  latter  sought  to  avoid  vendorsurrenderedhialien  byacccpting 

tlie  general  lien  on  his  lots  by  having  the  mortgage  gives  the  fint  mortgage 

them   sold   under    foreclosure    of   the  no  rank  above  the  second.     Koevenig 

prior    mortgages    and     throwing     the  v.  Schmiti,  71  Iowa  175. 

Sneml  mortgage  wholly  on  the  other  In  case  of  two  simultaneous  mort- 
is. But  it  was  Meld  titat  each  lot  gages,  if,  as  between  the  mortgagees,  an 
should  pay  its  proportion  of  the  general  equitable  priority  exists  In  favor  of  one, 
mortgage,  and  that  the  plain tifls  might  and  the  other  asEigns  for  value,  and  the 
pay  the  amount  due  on  the  mortgage  assignee  has  no  notice  of  the  priority, 
and  collect  the  amount  due  from  each  he  will  take  his  mortage  discharged  of 
krt  owner.  Coffin  v.  Parker,  i  N.  Y.  the  equity.  Riddle  i>.George,  58  N.H.  25. 
Sup.  100.  Jnnlor  HortKasei.— An   ancient  debt 

A  contractor,  to  purchase  real  estate,  secured  by  mortgage,  acknowledged  by 

mortgaged  it.     The  mortgage  attached  a  notarial  act,  and  duly  recorded,  ranks 

to  the  freehold  and  was  held  prior  to  above    a    debt  subsequently   acknowl- 

one  given  afler  he  had  received  a  deed  edged   and  secured  by  mortgage.     It  is 

lor  the  land.      He   had   improved  the  immaterial  whether   the  ancient   act  of 

premises  with  the  money  obtained  from  mortgage   was   relnscribed  within   ten 

the  Erst  mortgage.     Bank  of  Louisville  yearsof  its  lirst  inscription.     The  sec- 

^.  Baumiester  (Ky.),  7  S.  W.  Rep.  170.  ond  act  declared  the  debt  to  have  been 

A  lot  was  sold,  and  money  advanced  secured   by  a  prior   mortgage,  and  this 

to  enable  the  grantee  to  build  thereon,  was  deemed  equivalent   to  a  reinscrip- 

and  materials  were  furnished  for  which  tion.    Hart  v.  Caffrey  (La.),  i  So.  Rep. 

the  mechanic's   Hen  might   have  been  78S. 

filed,  but  that  right  was  released  to  the         Where   a   second   mortgage   on   real 

grsntor,  wlio  took  a  mortgage  on  the  estate  is  given,  with  a  covenant  against 

premises  for  his  interest  and  executed  a  "the  lawful  claims  and  demands  of  all 

deed  to  the  grantee.     Then  the  grantee  persons   except  those    claiming   under 

g»ve  a  deed,  absolute  on  its  face,  to  the  the  prior  mortgage,"  and  the   premises 

nuterial  man  to  secure  his  claim.     But  arc  sold  under  a  jower  of  sale  contained 

he  took  back  a  defeasance,  which  was  in  the  lirst  mortgage,  and  by  subsequent 

not  recorded.     Then,  to  pass  the  title,  conveyances  come  to  the  original  mort- 

Ihe  Tnaterial  man  conveyed  back  to  the  gagor,  he  is   not  estopped   by  the  cove- 

mortgsgor,  and  the  latter  to  his  vendee,  nant    in    the    second    mortgage    from 

■ho  gave  a  mortgage  for  the  amount  of  claiming  the   fee  unencumbered,  since 

hU  claim  lo  the  material  man  as  part  of  he  now  holds  under  the  Rrst  mortgage, 

the  consideration.     Held,  that  a  judg-  which  was    expressly  excepted   in   fiis 

ment  creditor  of  the  last  vendee  had  no  covenant    of    warranty.       Huzzey    t. 

priority  of  lien  over  the  mortgage  to  the  Hefferman,  143  Mass.  232. 
material     man,    as     the     deeds     and         A  mortgage  for  a  pre-existing  debt, 

mortgage    were   but    one    transaction,  witliout  any  additional  consideration  is 

Bradley  v.  Byran,  43  N.  J.  Eq.  396.  junior  to  a  subsequent  mortgage  for  the 

■otWbsm  or  Bren  Sat*. — One  mort-  purchase  money  of  the  land.     If,  how- 

^age  does  not  rank  another  which  is  ever,  such  pre-existing  debt  Is  definitely 

dtiirered  immediately  after  it,  so  that  extended  with  a  new  note  and  mortgage 

the     presentation     of     both     may    be  given,  "this  constitutes  a  valuable  con - 

considered  one  act.     Each  of  the  two  sideration     sufficient     to    support    the 

mortrnges  being  without  notice  of  the  mortgage  as  a  purchase."  Kooii  r.  Tra- 

Mhers  claim,  and   the  delivery  by  the  mel,  71  Iowa  132. 

mortgagor   being    simultaneous,    it    is        The  complainant,  in  a   bill    lo   fore- 
immaterial   which   was  tirst  executed;  close  a  mortgage,  agreed  with  a  dofcnd- 


ib.Google 


Priori^  of.                       INCUMBRANCES.  Rte%  <*. 

t'rs,  but  it  held  good  in  equity  and  ranked  a  later  one  properly 
ijiven.*      So,  where  the  filing  of  the  stockholders'  consent  was 

nctessary,  but  it  was  not  filed  in  the  proper  county,  a  mortg^e 
without  it  held  good  over  a  later  one  given  by  the  corporation  to 
ii  mortgagee  who  knew  of  the  former.* 

The  mortgagee  was  held  not  bound  to  constructive  notice  of  a 
resulting  trust  in  favor  of  the  wife,  when  taking  a  mortgage  from 
the  husband.' 

ani,  who  had    purchased   the  cquilv  of  Fed,   Rep.  5^3.     If  the   first   mortg^e 

redemption  from  Ihc  mortgagor,  that  if  has   been   given   to   secure  a  future  in- 

the  latter  should  buj  the   land   at   the  dcbtednese   and   has   been 

sheritTs  sale,  the  former  would  take,  a  second   mortgagee  cannot 

new  mortgage   for  the   amount   of  his  proceeding   to   have   his  hen   declared 

decree.     The   land  was  bought  by  the  paramount.     Simons  i*.  Union  Springs 

complainant  at  that   sale,  and   he   bad  Bank,  93  N.  Y.  169.     But  by  agreement 

the  deed  given  to   the   defendant,  who  between  the  first  and  second  mortgagee, 

had    never     lost    possession.       Rights  the  latter'slienmay  (wfirstrecordedand 

superior  to  the  complainant's  mortgage  acquire  the  prior  rank.     Mutual  Loan 

and   to  his  judgment    lien,  were   then  etc.    Association  v.  Ewell,  38  N.  J.  Eq. 

surrendered  to  the  defendant  that  the  18;   Maze  v.  Burke,  is  Phila.  tPa.)  335. 

mortgage  which  he  was  to  give  to  the  A   prescribed   mortgage,  revived   by 

complainant  should  become  a  superior  the   mortgagor,  maintains  its  rank  as  to 

lien,  and  in  consideration  that  the  de-  subsequent  liens.     Kemdt  v.  Poflerfield, 

fendant   <owner   of  the   equity   of  re-  i;6Iowa4ij. 

demption}  should  reconvey  these  rights  I'here  is  no   priority  in  the  case  of  a 

to  their  owners  at   once,  subject  to  the  single  mortgage  given   to   secure  dlffer- 

complalnant's    mortgage.      Held,   that  ent  parties   on   clainis   maturing  at  dff- 

.L  _     .    jjC   tjji^g    rights  did    not  fere nt  times.     Shawti.  Newsom,  78  Ind. 

:  in  equity   their  priority  to  335. 

_  idgment.     Van  Duyne   i'.  Shann,  A  corporation  mortgaged  al!  its  prop- 

41  S.J.  Eq.  311.  erty  toone  stockholder  for  a  sum  loaned 

A   mortgage    for    purchase    money,  by    eleven    stockholders    and    officers, 

made    simultaneously    with   the    deed.  The  president  acted  for  the   mortgagor 

is  prior   to  any   judgment   against  the  In   giving    the    mortgage   and   for   the 

vendee.     Ward   w.  Carey,  39   Ohio   St.  mortgageein  foreclosing  it.  The  mortga- 

361.     But  one  given   to   secure   money  gee   had   received   his   one-eleventh  of 

borrowed  todischar^  a  prlormnrtgage  the  sum   loaned  before  the  forecioi 

cannot    recover    the    land   as    gainst  The  president  and  secretary,  who 

another  mortgage  then  existing.     Holt  cuted   the  mortgage,  were  benefici: 

jp.  Baker,  5S   N,  H,   176,     But   when  b  under  it.     The  mortgage   was  nevei 

mortgagor  fraudulently  concealed  ma-  corded    as    required   by   statute.     (Ga. 

tcrial   facts    and    thus    induced  a    first  Code,    f    I9S7-)      General    judgments 

mortgagee  to  release   and   take   a   new  against   the   corporation  were  ield 

mortgage  to  give  a  second  mortgagee  perior  to  such  mortgage.     Hoist  v.  B 

priority,  equi(y  restored  the  parties  to  ms  (Ga.),  4  S.  E.  Rep.  108. 

their  original  position,  it  was  held  the  1.  Bqnltabla      Hortgac*. — Bundy 

second  mortgagee  was  not  a  party  to  Ophir  Iron  Co.,  38  Ohio  St.  300. 

the  fraud.       Farmers  etc.   Ins,   Co.    t',  3.  Where  a   corporation   executes  , 

German  Ids.  Co.,  79  Ky.  598.  mortgage  but  failed  to   file   the  stock- 

The   mortgage    to    secure    purchase  holders'  consent  in  the  proper  county, 

money  will  take  precedence  of  all  other  held,  that  a  subsequent  mortgagee,  with 

incumbrances.     Moring  v.   DIckerson,  knowledge     of    the     fact,    could    not 

85  N.  Car.  466.  attack   the   prior  mortgage  as  invalid. 

JonlOT    ltartc»ca.— A   second    mort-  Rochester  Savings  Bank  v.  Averell,  36 

g.ige  encumbers   the  remnant  after  the  Hun  (N.  Y.)  643, 

first   is  satisfied.     A  judgment  creditor  Concurrent   liens    have    no   priority 

who,   as   against    himself,   defeats   the  one   over  another,     Collerd  w.   Huson, 

first    mortgagee,  is   l>efore   the  second  34  N,  J,  Eq.  38;  Granger  v.  Crouch, 86 

mortgagee  to  the   amount  of  the  first  N.  Y.  494. 

mortgage.     Simon  t.   Openheimer,  jo  8.  Though  there  may  be   a   resulting 
3S2 
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Where  land  had  been  omitted  from  a  mortgage  by  mistake, 
equity  allowed  the  mortgage  lien  against  it  to  ranfc  above  a  sub- 
sequent judgment  lien.'  And  where  a  judgment  was  older  than 
a  mortgage,  the  latter  was  he!d  superior :  a  devisee  having  mort- 
gaged his  interest  or  its  proceeds,  if  it  should  be  sold  under  a 
power.* 

But  the  priority  of  judgments  and  executions  on  mortgage 
notes  is  not  affected  by  the  setting  aside  of  the  mortgage.* 

A  consent  judgment  in  one  county  was  held  not  to  rank  above 
a  mortgage  of  property  in  another,  when  the  judgment  had  not 
been  enrolled,* 

Statutory  liens  are  presumed  to  enter  into  the-  ^ntract  of  par- 
ties to  a  mortgage ;  and  where  the  statute  fixes  tne  order  for  the 
marshalling  of  liens,  it  must  govern." 

mist  in  favor  of  a  wife  in  certain  land,  ness."      The   administrator's   right   to 

ihe  legal  title   to   which  stands  in  the  enforce  these  liens  was  superior  to  that 

name  ofthe  husband,  one  lending  money  of  a  mortgagee  of  a  distributee,  "eicept 

in  good  faith   to  the  husband  upon  a  ag  to  the  extent  of  the  interest  actuall/ 

Tnortgage  of  the  land  is  not  bound  to  inherited    by    the    latter."       Jones    v. 

constructive  notice  of  the  wife's  equities.  Robinson,    77    Ala.    499,      The    prior 

Slocun  V.  Slocum,  g  111.  App.  143.  mortgagee  of  an  executory  land  con- 

1.  PKynieiita. — If  land  is  omitted  from  tract,  though  the  mortgage  was  given 

a  mortgage  by  mistake,  and  judgment  to  secure  an  antecedent  debt,  has  rights 

■>  rendered  a^dnst  the  mortgagor,  the  paramount   to   those   of  a   subsequent 

lien  of  the  judgment  creditor  is  subject  mortgagee    under    a    mortgage    made 

to  the  equity  of  the  mortgage.     Martin  atler  the  acquisition  of  the  legal  title  by 

V.  Nixon,  93  Mo.  16.     A  mortgage  Meld  the  morteagor.     Edwards   v.   McKer- 

oiperior  to  a  judgment  obtained  by  an  nan,  55  Mich.  530. 

action   Instituted   subsequently   to   the  B.  Btatstory   Liena.>~  Statutes   enter 

Tniking  and  recording  of  the  mortgage,  into  contracts  of  mortgage  as  into  any 

Bellamy  v.  Cathcart,  73  Iowa  107.  other.     If  they  provide   uiat  liens  of  a 

1.  A  devisee  mortgaged  his  interest,  described  class  shall  rank  above  others, 

or  the  proceeds  of  it,  if  it  should  be  sold  the  mortgagee  contracts  in  accordance 

under  a    power.     The  mortgagee   was  with  such  provision  and  his   mortgage 

keU  entllJed   to   the  proceeds  of  such  right  must  yield   rank   to  the  superior 

«ale  in  preference  to  a  judgment  credi-  statutory  lien.  Warren  v.  Sohn,  1 13  Ind. 

tor  of  the  devisee,  whose  judgment  wan  Jl^ 

older  than  the   mortgage.     Uuryee   v.  The  Hen  of  a  mortgage  executed  by 

Martin,  36  N.  J.  Eq.  444.  one  cotenant  prior  to  the  institution  of 

I.  JndimmM. — The  priority  ofjudg-  a  suit   for   partition    and    recovery   of 

mentsand  levies  taken  on  notes  secured  rents  andproHts,  is  superior  to  the  de- 

'^--     rtgage  will  not  be  affected  because  cree  in  such  suit  for  rents  and  profits. 

irtgage  itself  is  set  aside  and  the  McArthur  v.  Scott,  ji  Fed.  Rep.  531. 

mortgagee  held  to  account.    Lipplncott  A  mortgage  given  by  a  tenant  on  his 

t:  Shaw   Carrl^e  Co.,  15  Fed.   Rep.  nursery   stock   is  prior  to  the   lessor's 

577.  Hen  on  the  crop,  fruit  and  grain,  pro- 

L  Parties  consent  to   a  decree   con-  vided  for  in  the  lease.  Duffus  v.  Bangs, 

ceming  land   which  was  not  enrolled.  43  Hun  {N.  Y.)  53. 

Subsequently  they  mortgage  the  land,  Watar  Rent  Lien. — The  lien  for  water 

«ituat«]  in  a  county  other  than  that  in  rent,  authorized  by  statute   and   made 

which  the  decree  was  agreed  to.       The  superior  to  all  other  incumbrances,  is  of 

decree    did    not    rank    the    mortgage,  higher   rank  than  that  of  a  mortgage 

Kemgood  u.  Davis,  2[   S,  Car.  183.  given  and   recorded   before  water  had 

Umu. — Heirs  gave   notes   to   an  ad-  been  introduced  on  the  land.  Provident 

Riinistrator,    eadi    for    his     respective  Institution  v.  Jersey  City,  1 13  U,  S.  506. 

Cure's  value  of  land,  subject  to  final  Atatgnituiit  «•  Debt. — A   mortgagee 

adjustment — "Liens  being  declared   on  who  has  assigned  the  debt  cannot  give 

the  portion   of  each  for  his  indebted-  priority  by  making  the  entry  of  satis- 
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4-  Agreements  Affecting  Priority. — The  parties  to  two  mort- 
gages may  fix  their  relative  rank  by  agreement ;  and  it  does  not 
matter  between  themselves  if  the  one  designated  as  prior  be  re- 
faction to  be  made  b^  "every  tnortga-  anotlier  morteage  made  before  the  cor- 
gee  ■  ■  ■  having  received  full  pay-  rection.  Clark  v.  Bullard,  66  Iowa  747. 
ment,"  to  a  subsequent  mortgagee  In  The  intent  of  the  contracting  partieR, 
good  faith  without  actual  notice  of  the  as  shown  by  the  instruments,  may  gov- 
ossignment.  Reeves  r.  Hayes,  05  Ind.  ern  the  question  of  priority  when  two 
5i[,  overruling  Ayers  7'.  Hayes,  60  Ind.  mortgages  are  given  on  the  same  land 
452.  and  constitute  parts  of  one  transaction. 

Ind«x. — Though  recording    a    mort-  Iowa  College   Trustees   v.   Fenno,  67 

gage  without   indexing  it  holds   good  Iowa  %^. 

(Barrett  v.  Prentiss,  sn  Vt.  1Q7)<  yet  It  Land  possessed  and  paid   for  cannot 

was   ktid,   where   one  s  liability  as  re-  be  affected  bj  a  mortgage  executed  by 

plevin  bail  does  not  appear — the  under-  the  vendor  after  the  sale.     Sawyers  i'. 

taking  not  being  properly  Indexed — one  Baker,  fit  Ala.  igi. 

who  subsequently  taltes   a  mortgi^  ie  Pending  ejectment   against  a  grantor 

not. chargeable  with  noticeof  the  liabil-  on  hU  conveyance,  which   he   pleaded 

ity,  and  the  mortgage  is  paramount   to  was  only  a  mortgage,  he  made  a  second 

the  liability-  Travellers' Ins.  Co.  I'.  Pat-  conveyance.      Judged   as   a  mortgage, 

ten,  98  Ind.  209.  the  first  conveyance  wag  a  lien  from  its 

BomMtud  Blcht  M  to  HortTAfe. — If  date,  and  the  junior  deed  was  subject  to 
a  man  mortgages  land  which  afterwards  it.  Carter  11.  Monroe,  65  Ga.  541. 
becomes  hJE  homestead,  and  then  makes  A  trust  deed  was  inoperative  an 
a  new  promise  to  pay  the  debt,  thus  ex-  against  attaching  creditors,  not  being 
tending  the  time  when,  but  for  such  recorded.  A  subsequent,  written  trans- 
promise,  the  bar  of  the  statute  of  limi-  fer  of  the  goods  (the  subject  of  the 
tations  would  attach,  the  mortgagee's  trust  deed)  was  given  to  a  creditor 
rights  are  extended  and  are  paramount  whom  the  deed  had  been  intended  to 
to  the  homestead  claim.  Hambrick  v.  secure,  but  there  was  no  immediate 
Jones,  64  Miss.  iio.  delivery.    It  was  keldX'MA  a  subsequent 


irtgage  granted  b^  delivery  would  enable  him   to  deieal 

debtor  on  property  constituting  his  later  attachmenL     Baldwin  v.  Flash,  59 

duly  registered  homestead  maybe  en-  Miss.  61. 

forced  when  the  homestead  has  ceased  Where    a    mor^(age  was    given    to 

\iy   reason  of   his    removal    from    the  secure  money  furnished  to  purchase  an 

State.  Chaffe  v.  McGehee,  38  La.  Ann.  outstanding  tax    title,    upon    property 

J78.  previously  owned  by  the  mortgagors,  it 

A  first  mortgage,  without  release  of  was  superior  to  mortgages  executed  by 

homestead,  upon   the   abandonment  of  them  on  the  same  property  prior  to  tiie 

homestead  takes  precedence  of  a  subse-  existence  of   the   tax   title.     Kaiser  v. 

auent    mortgage    waiving    homestead.  Lembeck,  55  Iowa  144. 

Asher  v.  Mitchell,  9  III.  App.  33^.  '  Sehool  Fund    HortKaga. — Land    sold 

A  mortgage  given  by  a  purchaser  on  for  taxes  is  still  subject  to  the  school 

the  day  he  received  the  deed  and  took  fund  mortgage  in   Indiana.     Stockwell 

possession  of  the  land,  to  one  not  noti-  v.  State.  101  Ind.  i. 

fied  of  a  contract  between  the  purchaser  Lwue. — A  lease   recorded,  afterwards 

and  another  person  for  the  delivery  of  assigned,  is  prior  to  a  mortgage  made 

lumber  by   the   latter,   had   preference  later  than  the  recording  of  the  tease^ 

over  that  person's  claim  of  lien.  Ryder  though  foreclosed  before  its  assignment. 

V.  Cobb,  68  Iowa  135.  Enos  v.  Cook,  65  Gal.  165. 

Parties  to  a  mortgage  settled  ac-  Where  a  party  took  a  lease  of  prop- 
counts.  For  a  balance  a  new  mortgage  erty  for  three  years  from  the  assignee 
was  given.  The  lien  of  the  old  one  did  of  the  mortgagor,  the  mortgage  b«ilg 
not  hold  good  against  a  purchaser  who  defective  for  want  of  an  affidavit  to  the 
bought  the  property  before  its  subjec-  consideration  required  by  the  Md. 
lion  to  the  nevf  mortgage.  Smith  v.  Code,  art.  24,  4  19,  but  of  which  mort- 
Bynum,  91  N.  Car.  108.  gnge  the  lessee  had  actual   notice  when 

The  description  of  land  incorrect   in  he  accepted   the   lease,   held,   that    he 

a  iirst  mortgage  was  corrected  in  a  new  took  the  land  subject  to  the  mortgage, 

inbtrument,  and  it  had  precedence  over  and  that  the   purchaser   of   the   mort- 
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corded  after  the  other.*  An  agreement  in  a  subsequent  convey- 
ance, excepting  a  mortgage  not  then  recorded,  will  operate  as 
notice  to  judgment  creditors  of  the  grantee,  though  their  judg- 
ments be  recorded  before  the  registry  of  the  mortgage.* 

An  agreement  that  a  fourth  mortgage  should  rank  the  first,  was 
held  to  place  it  above  the  second  and  third,  so  as  to  hold  its  pri- 
orih-  after  the  first  had  been  dischai^ed." 

Though  the  agreement  be  not  entitled  to  record,  it  will  prove 
effective  when  made  in  good  faith,  and  will  govern  the  priority 
as  against  a  mortgage  that  would  have  proved  superior  had  it  not 
been  made  in  bad  faith.* 

Under  some  circumstances,  an  agreement  to  give  a  mortgage 
has  been  held  superior  to  a  mechanic's  lien.* 

A  verbal  agreement  under  which  advances  are  made  for  the 
construction  of  a  building  on  mortgaged  premises  creates  a  lien 
superior  to  that  for  the  materials  furnished  after  notice  of  the 
mortgage  to  secure  the  advances.* 

An  ^reement  by  a  mortgt^ee  that  a  mortgage  to  be  given 
should  rank  his  own  was  held  not  entitled  to  record,  and  not  to 

caged   property'  acquired   a    title   free  plaintifT  bank   had   taken  its  mortgage 

from  the  lease.     Russum  v.  Wanter,  53  upon  the  faith  of  a  sealed  instrument 

Md.  92.  made  by  the  defendant's  assignor  and 
1.  Priority  nz*d  by  Acrvemmt. — An  intended  to  postpone  his  mortgage  to 
agreement  by  the  parties  thereto  that  that  of  the  bank,  which  was  subsequent 
one  of  two  mortgages  executed  at  the  in  time.  Thie  instrument  was  re- 
same  time  shall  be  the  prior  lien  wilt  corded,  but  not  in  such  a  way  as  to  be 
be  enforced  as  between  the  parties,  constructive  notice  to  anyone,  the  de- 
although  the  mortgage  postponed  was  scriptlon  of  the  mortgage  whose  prior- 
first  recorded.  Rigler  v.  Light,  90  Pa.  ity  was  waived  being  incorrect,  and  the 
St,  i^t.  •  recording  being  in  the  book  of  convey- 
t.  An  unrecorded  mortgage  was  ex~  ances  instead  of  that  of  mortgoRes,  and 
cepted,  by  express  words,  in  a  subie-  the  agreement  moreover  not  being  one 
quent  conveyance  of  the  lands  by  the  entitled  to  record  under  the  statute, 
mortgagor,  and  that  deed  recorded,  field,  that  if  .the  defendant  took  in 
Afterwards  the  mortgage  was  recorded,  good  faith  and  for  value,  he  was  not 
Held,  that  such  exception  was  con-  bound  by  his  assignor's  agreement, 
Htructive  notice  to  judgment  creditors  But  as  It  appeared  that  this  was  not 
of  the  grantee,  whose  judgments  were  the  case,  the  plaintiff's  mortgage  was 
recovered  before  the  mortgage  was  given  prioHtv.  N,  Y.  Savings  Bank 
recorded.  Westervelt  v.  WyckofT,  3a  t.  Frank,  56  How.  fN.  Y.)  Pr.  403. 
N.J.  Eq.  188.  e.  When  an  agreement  to  give  a 
B.  Exectitlon  and  delivery  by  the  mortgage  wlti  be  entitled  to  priority 
beneficial  owner  of  a  first  mortgage  to  over  a  mechanics'  lien,  see  Payne  v. 
the  fourth  mortgagee  of  H  sealed  agree-  Wilson,  18  N.  Y.  Supr.  Cl.  301;  Per- 
ment  that  the  fourth  mortgage  should  kins  v.  Davis,  120  Mass,  40S. 
have  priority  of  lien  over  the  first  6.  A  mortgage  executed  jona^ife  to 
mortage,  as  if  previously  recorded,  secure  the  payment  of  advances  to  be 
ietd  to  render  tlie  fourth  one  a  liraC  used  in  the  construction  of  a  building 
lien,  and  its  priority  over  the  second  on  the  mortgaged  premises,  is  a  prior 
and  third  mortgages  not  to  be  affected  lien  to  claims  for  materials  furnished  In 


by   the   subsequent    payment    or    dia-  the  construction  of  such  building,  1 

cnaiBc   of  the   first.     Taylor  v.  Wing,  notice    of  the   mortgage    to    the    full 

13  Hun  (N.  Y.)  233.     Reversed,  84  N.  amount   of  the  mortgage,  if  so   much 

V.  471.  was    advanced.    That    the    agreement 

4.  Upon   an  issue  as  to  the  priority  under  which   the  advances  were  made 

of   mortgages,    it    appeared    that    the  was  verbal  and  not  in  writing  does  not 
10  C.  or  L,— 3.<i                           385 
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operate  as  notice  though  recorded.*  Any  agreement  to  affect 
priority  must  be  made  in  good  faith,  and  must  be  confined  to  the 
contracting  parties.  Third  persons  ignorant  of  the  arrangement 
cannot  be  affected  by  it.*  But  where  an  agreement  was  made  in 
good  faith  respecting  a  mortgage  to  be  given  for  purchase  money, 
the  refusal  of  a  wife  to  join  in  making  it  did  not  subordinate 
it  to  her  inchoate  rights  of  dower  or  homestead,' 

5.  Priority  of  Incumbrances  Relative  to  Assignments. — It  maybe 
tliat  an  assignee  can  claim  priority  for  his  mortgage  though  the 
assignor  could  not  have  done  so  before  the  assignment,*  for  there 
may  have  been  bad  faith  in  the  latter  not  attributable  to  the 
former.  If  an  assignment  of  a  mortgage  is  recorded,  the  rights 
of  the  assignee  are  notified  to  all  persons,  and  they  are  not  after- 
wards affected  by  any  act  of  the  mortgagee,*  It  will  hold 
against  a  prior  mortgage  unrecorded  though  given  for  value  to  a 
bona  fide  purchaser." 

affect  the  lien.  Piatt  v.  Griffith,  27  N.  >.  In  an  action  to  recover  monev 
J.  Eq.  307.  Cnmfare  Bamett  v.  Grif-  which  plaintiffbad  advanced  in  the  pur- 
iiih,  17  N.J.  Eq.  zoi,  chaae  of  a  house  for  or  b/  defendant, 

1,  An  agreement  made  by  W,  a  the  proof  showed  that  the  plaintiff  pur- 
mortgagee,  with  a  bank,  for  a  valuable  chased  and  paid  for  the  land  in  qucit- 
con  side  ration,  that  W  would  waive  the  tion  and  had  the  deed  made  to  the  dc- 
priorlty  of  his  mortgage  In  favor  of  a  fendant  under  an  oral  agreement  that 
mortgage  to  be  given  on  the  same  the  plaintiff  was  to  hold  the  deed,  and 
premises  to  the  bank,  held  not  entitled  to  that,  concurrently  with  taking  the  deed, 
record  under  I  N.  Y.  Rev.  St.  756,  f  2,  and  defendant  and  his  wife  were  to  execute 
if  recorded,  not  to  be  constructive  notice  a  mortgage  to  the  [Plaintiff  to  secure  the 
to  anyone.  But  luiowledge  ofthe  attor-  purchase  money.  Defendant  did  eze- 
ney  of  W's  assignee  as  to  such  agree-  cute  the  mortgage  but  his  wife  refused 
ment  is  equivalent  In  law  to  knowledge  to  join.  Held,  that  the  morigage  was 
of  the  assignee.  N.  Y.  Savings  Bank  entitled  to  priority,  as  a  purchase 
T'.  Frank,  45  N.  Y.  Sup.  Ct.  404.  money    mortgage,   over    any   inchoate 

9.  The  parties  to  a  mortgage  agreed  right  of  dower  or  homestead  of  defend- 
that  a  new  one  should  be  substituted  ant'a  wife.  1878,  Bunting  v.  Jones,  7S 
with  a  clear  title.  Upon  the  same  day  N,  Car.  242. 
on  which  this  was  done,  and  without  i.  Pri«rtt7  BelatlTe  b 
the  knowledge  of  the  mortgagees.  The  assignee,  in  good  faith  . 
another  mortgage  was  given  to  the  value  of  a  mortgage,  by  recording  YAi. 
mortgagor's  father-in-law,  who  had  ad-  assignment  may  gain  priority  over  a 
vanced  considerable  money  to  the  prior  unrecorded  mortgage,  alUiough  it 
mortgagor's  wife  without  asking  repay-  could  not  be  claimed  by  his  assignor, 
ment.  The  testimony  indicated  that  Decker  v.  Boice,  83  N.  Y.  215. 
the  mortgage  was  made  to  him  without  B.  The  record  of  an  assignment  of  a 
his  participation  and  with  the  fraudu-  mortgage  is  constructive  notice  to  all 
lent  purpose  of  giving  it  priority,  persons  of  the  rights  of  the  assignee  as 
Htld,  that  it  must  be  postponed  to  the  against  any  subsequent  acts  of  the 
other  mortgage,  since,  even  if  he  were  mortgagee  affecting  the  mortgage^  it 
an  honest  mortgagee,  his  mortgage.  If  protects  as  well  against  an  unauthor- 
made  first,  was  on  premises  already  en-  ized  discharge  as  against  a  subsequent 
cumbered,  and  he  had  no  equities  assignment  by  the  mortgagee.  [Re- 
whlch  would  make  it  anything  but  a  versmg  s.  c^  15  Hun  {N.  Y.)  318. j 
second  mortgage,  and  if  the  original  Vielc  u.  Judson,  82  N.  Y.  32. 
mortgage  was  exchanged  under  a  false  B.  An  assignment  by  a  junior 
pretence  that  the  title  was  to  be  cleared,  mortgagee,  who  has  notice  of  a  prior 
he  was  in  no  position  to  object  to  the  unrecorded  niortgage  to  a  bona  fide 
restoration  of  the  old  security  in  behalf  purchaser  for  value  that  has  not  such 
of  ttke  original  roorteageeB.  1877.  notice,  is  a  "conveyance"  wilhin  1  N, 
Kggeman  I'.  Harrow,37  Mich.436.  Y.    Rev.   St.  761,  4^  37,  3S,  and  the  as- 


ib.  Google 


Priori^  of.  INCUMBRANCES.  Trltri^ot 

An  assignee  of  a  second  mortg^e,  when  the  first  is  not  re- 
corded, who  takes  in  good  faith  for  valid  consideration  and  with- 
out notice,  and  whose  assignment  is  recorded,  has  preference, 
under  the  statutes  of  Michigan,  which  render  void  all  unrecorded 
conveyances  as  against  recorded  ones  that  have  been  made  in 
good  faith.' 

6.  Securities. — A  mortgage  or  deed  of  trust  to  secure  sureties 
given  by  a  debtor  and  recorded  will  not  prevent  his  creditor  from 
availing  himself  of  anything  in  its  terms  that  may  be  favorable 
to  himself.  The  sureties  cannot  impair  his  rights  while  he  re- 
mains unpaid,  by  having  satisfaction  entered.  A  purchaser  from 
the  debtor,  after  such  entry  of  satisfaction,  is  deemed  to  have 
had  notice  of  the  creditor's  rights  under  the  deed  of  trust.* 

signee,  in  order  to  be  entitled  to  a  pre-  corded,  and  the  mortgagor's  lielrs  give 

Terence,  must   procure  a   record  of  iiis  a  aecond  mortgage,  which  .is   put   on 

assignment    before     that   of   the    first  record,  an  assignee  of  the  Gecond  mort- 

morteage.     Westbrook  v.   Gleason,  79  gage,  who  takes  it  in  good  faitli  for  a 

N.  Y.  23.  fulT   consideration    actually'   paid    and 

A  first  mortage  was  given  to  a  build-  without  anj'  notice,  actual  or  construc- 

ing  society  and  certain   shares  of  stock  tlve,  that  any  claim  exists  against  tl)e 

afterwards   surrendered  by  the    mort-  premises,  and    whose   assignment   has 

gagor.      The    mortgage    autliorlzed  an  also   been   recorded,   is   protected   and 

insurance  of  (1000  on  the  premises  at  given   precedence  bj?  Mich.  Comp.  L., 

the  expense  of  the  mortgagor.     A  filth  i)    A^S'i    which    provides     that    every 

mortgage  thereon,  given   to   a  married  unrecorded  conveyance  shall  be  void  as 

woman,  was  assigned  as  collateral  se-  against  any   subsequent    purchaser   In 

curlty  to  three  different  persons,  whose  good      failh,    whose     conveyance      Is 

assignments   were  duly  recorded.     The  recorded    first.       Burns    v.   Berry,    43 

third   assignee   was   also    the  assignee  Mich.  176. 

from  the  lessor  of  a  lease  of  the   prem-  S.  Inonmbruioa  *s  BMnritr- — When 

(ses,  executed  six  days  after  the  bill  was  a  mortgage  or  deed  of  trust  is  executed 

filed.     A  receiver  01  the   rents  was  ap-  by  a  debtor  with  the  declared  purpose 

pointed,  fendenle  lift,  on  foreclosure  of  of  securing  his  sureties,  but  in   terms 

the  finh  mortgage.     Held:  which  make  it  enure  to  the  Ijenefit  of 

I.  That   neither   the   mortgagor   nor  his  creditor,  and  it  Is  duly  recorded,  the 

-the  third  assignee  of  the  fifth  mortgage  sureties  cannot,  while  the  debt  remains 

could    attack    Its     assignments   on  the  unpaid,  impair  the  rights  of  the  creditor, 

ground  that  It  had  been   assigned  by  a  by  entering  satisfaction  or  directing  the 

married  woman  to  secure  her  husband's  trustee    to    enter   satisfaction,  on    the 

debts.  record   of  the   deed;  and   a   purcliaser 

J.  That  the  holder  of  the  first  mort-  from   the   debtor,  after   such   entry  of 

gage  could   only   recover   the  sum  due  satisfaction,  is  chargeable  with  notice  of 

thereon  after  deducting  the  withdrawal  the  creditor's   rights   under  the   deed, 

value  of    the     sliares     when     surren-  McMullcn  d.  Ncal,  60  Ala.  55J. 

dered.  Alter   bonds   had   been  issued   by  a 

3.  That  he  could  only  recover  the  railroad  company  and  a  mortage 
premiums  paid  for  insurance  to  the  ex-  executed  to  secure  them,  and  while  both 
-tent  of  (1000.  were  outstanding  unsatisfied,  but  twfore 

4.  That  the  assignees  of  the  fifth  the  mortgage  had  been  recorded,  a 
mortg^e  were  entitled  to  be  paid  In  (he  creditorofthccompany,  with  knowledge 
«rder  in  which  their  several  assign-  of  alt  the  facts,  attached  and  ftfterwards 
menta  were  recorded.  levied   his   execution   upon   the   mort- 

5.  That  the  rents  of  the  premises  gaged  property.  Htld,  that  he  stood 
accrued  since,  the  receiver's  appoint-  no  t>etter  than  if,  with  such  knowledge, 
ment  go  to  him  for  the  benefit  of  the  he  had  taken  a  conveyance  of  uib 
mortgagees.  Conover  v.  Grover,  31  N.  property,  and  that  he  did  not  obtaia 
J.  Eq,  539.  priority  of  title.     Mead  v.  N.  Y.etcR. 

1.  Where  a  morteage  is  left  unre-    Co.,  45  Conn.  190. 
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A  mortgage  given  as  security  would  be  futile  if  a  purchaser  at 
its  foreclosure  could  not  avail  himself  of  the  lack  of  notice  on 
the  part  of  the  mortgagee,  though  he  himself  may  have  had 
actual  notice  of  an  equity  outstanding.*  A  purchaser  for  valu- 
able consideration,  who  is  also  the  holder  of  the  mortgage  on 
which  the  sale  is  made,  which  was  given  to  secure  him  as  a 
surety,  is  protected  against  equities  of  which  he  had  no  notice.* 

A  mortgage  given  to  secure  present  and  future  indebtedness  ■ 
was  held  superior  to  a  prior  one  subsequently  recorded,  even  with 
respect  to  indebtedness  arising  later  than  the  date  of  the  second 
recordation.*  But  such  security  for  future  indebtedness  can 
rank  subsequent  incumbrances  with  respect  to  only  the  indebted- 
ness created  under  the  first  mortgage  without  actual  notice  of 
the  later  ones.* 

7.  Dower  Rights. — A  mortgage  to  secure  a  widow's  dower 
will  not  be  postponed  to  another  by  agreement  when  the  widow 
b  not  cognizant  of  the  nature  of  the  agreement  and  gave  no 
assent,  while  the  interested  party  knew  of  her  rights,*  A  wife 
may  avail  herself  of  an  agreement  fixing  her  compensation  for 
dower,  made  by  her  husband  with  mortgagees.*     Such  compensa- 

1.  A  purchaser  at  a  saic  under  a  S.  Where  a  note  and  mortgage  were 
mortgage  having  actual  notice  of  an  assigned  to  a  bank  ag  securitj  for  any- 
outstanding  equity,  may  nevertheless  thing,  the  assignor  owed  or  might  owe. 
talie  advantage  of  the  want  of  notice  on  Htld,  that  the  subsequent  recording  of 
the  part  of  the  mortgagee,  since  other-  a  prior  mortgage  would  not  affect  the 
wise  the  mortgage  would  be  a  worth-  bank's  priority,  even  with  respect  to 
less  security.  Cahalan  v.  Monroe,  56  advances  made  after  the  recording. 
Ala.  303.  Claeey  t.  Sigg,  Jl  Iowa  371. 

One  who,  either  with  or  without  no-  4.  A  security  for  future  advances  is 
tice  of  a  prior  unrecorded  morteage,  entitled  to  priority  over  subsequent  in- 
takes a  mortgage  or  conveyance  ofland  cumbrances  only  to  the  eictent  of  the 
as  security  for  an  existing  debt,  with-  sums  advanced  prior  to  actual  notice  of 
out  giving  up  any  security  or  devesting  the  subsequent  incumbrance.  Sayre  v. 
himself  of  any  right  or  doing  any  act  to  Herves,  32  N.J.  Eq.  651. 
his  own  prejudice,  on  the  faith  of  the  A  mortgage  executed  in  1S71  tO' 
title,  is  not  a  bona  fide  purchaser  for  secure  the  repayment  of  money  used  in 
value  within  the  meaning  of  the  record-  the  purchase  of  the  land.  MeU,  that 
ing  act  (i  N.  Y.  Rev.  Stat.  756,  ^  1);  the  mortgage  would  be  postponed  as 
and  as  against  him  the  prior  mortgage  against  the  widow's  dower  and  the 
is  valid.  De  L a ncey  f.  Stearns,  66  N.  year's  support  of  the  family  of  the 
Y.  157.  To  the  contrary,  under  Ala.  mor^agor.  Wilson  v.  Peeples,  61  Ga. 
Rev.  Code,  (jlj  1557,  1558,  see  Saffold  218. 
V.  Wade,  ji  Ala.  214.  5.  Hortcsce     B«latlTa    to    Widow's 

In  Nets/  fork,  a  mortgage  for  a  past  Dowtr. — An  agreement  that  a  mort- 
indebtedncBE,  if  taken  without  notice  of  gage  should  have  priority  to  one  given 
one  for  an  indebtedness  to  be  subse-  to  secure  the  dower  of  a  widow,  In  land 
:h  she  had  relinquished  dower 
j  sale,  she  neither  having  know!' 
nor  assenting  to  the  agreement, 

3.  When  a  mortgage  is  given  to  In-  and  the  party  whose  mortgage  was 
demnify  a  surety  against  a  liability  con-  thus  given  priority  having  knowledge 
tempera neously  assumed,  the  mortga-  of  her  rights  in  the  premises,  will  not 
gee  is  a  purchaser  for  valuable  consid-  be  binding  upon  her.  FJne  v.  King,  33 
eration,    and    entitled     to    protection     N.J.  £q.  loS. 

against  latent  equities  of  which  he  had  fl.  Where  certain  mortgagees  ac- 
no  notice.  Bartlett  r.  Varner,  56  Ala.  cepted  a  deed  of  trust  m^e  by  the 
580.  mortgagor,  wherein   they  were  named 
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tion  may  be  fixed  by  herself  in  an  ante-nuptial  contract,  so  that 
subsequent  mortgages  given  by  the  husband  will  not  affect  her 
rights.' 

8.  Incumbrances  to  Secure  Purchase  Money. — A  mortgage  to 
secure  purchase  money  is  highly  favored,  and  though  recorded 
later  than  another  on  the  same  day,  it  has  been  held  superior 
under  given  circumstances,*  It  does  not  supersede  previous 
liens,  though  it  is  superior  to  prior  judgments  against  the  pur- 
chaser.* 

A  deed  and  a  mortgage  to  secure  the  consideration,  to  be  de- 
livered to  the  respective  parties,  are  operative  from  the  'date  of 
the  delivery,  as  between  the  parties.* 

9.  Fraudulent  Incumbrances. — A  fraudulent  mortgage  is  en- 
titled to  no  priority  in  the  interest  of  the  mortgagor,  though 
there  may  be  circumstances  under  which  an  innocent  mortgagee 

a£  grantees  containing  a  provision  that  does  not  have   prioritj'   over   previous 

the  grantor's  wife,  who  signed  the  deed,  liens,  although  it  does  over  a  .previous 

Khould  have  one -twelfth  of  the  proceeds  judgment  against  the  purchaser.   Houb- 

of  the  sale   in   lieu  of  a  dower,  held,  ton  v.  Houston,  67  Ind.  276. 

that  Ibe  mortgagees  were  thereby  post-  4.    Where  the  owner  execute*  a  con- 

poned  to  the  one-twelfth  interest  of  the  veyance  of  lands,  and  deposits  it,  and  a 

wile.    Thurman   :'.  Stoddard,  63  Ala.  mortgage   back   to   secure   the  unpaid 

^^36.  purchase   mone/,  with  an  agent,  to  be 

1.  Where  a  wife,  In  an  ante-nuptial  delivered    Co   the    purchaser   when   he 

contract,  took  an  estate  in   fee   in   part  complies  with  the  contract,  such  instru- 

of   her   husband's   lands  in   lieu   of  a  nicnts  become  operative  only  from  Che 

dower,  and,  after  marriage,  he  satisfied  dale  of  delivery;   the  title   remains  in 

n  mortgage  on   his  lands  which  existed  the  vendor  until   such  delivery,  and  eo 

at    the    date    o(   such    contract,   with  iKj/an/i  returns  to  him  b^  the  mortgage 

money    raised    by    a    new    mortgage,  so  as   to  preclude   the  mterposition  of 

held,  that   her   estntc  was   discharged  any  (ille  or  right  in  any  other  person; 

from  the  first  mortgage  and  was  supe-  and   the  purchaser's  mortgage,  if  duly 

rior   to   the   second.     Anglade   it.    St.  recorded   within    ninety  days,   as    ex- 

Avil,  67  Mo.  434.  pressed  in  the  Ala.  Rev.  Code,  4  1657, 

A  mortgage  by  a  husband  to  hia  wife  operates  as  a  notice  of  its  contents  to 
to  secure  a  portion  of  her  separate  es-  one  purchasing  in  the  interval  between 
tate  used  in  the  purchase  of  the  mort-  ilsdelivery  and  record.  McRae  11.  New- 
gaged   property  will   be   postponed   to  man,  58  Ala.  519. 

senior  mortgages  to  third  persons,  who  A    deed    and    a    mortgage    to    the 

look  without   notice  of  the  wife's  lien,  grantor,  to  secure  part  of  the  purchase 

Neal  V.  Perkerson,  f>\  Ga.  345.  money     of     the      conveyance,     were 

Where  heirs  at  law  mortgaged  lands  eiccuted   simultaneously  on   Fehraarjr 

descended   before   suit   entered  by  the  28th,  and  acknowledged  unrecorded  on 

ancestor's     creditors,     keld,    that    the  March  3rd,  at  noon.     Another  mortxage 
mortgage  would  be  postponed  to   debts 
of  such   creditors.     Adger   v.  Pringle, 
1 1  S.  Car.  527. 

3.   Pnroluwa    Monaj.  —  A    mortgs^  money,wasexecutea  March  ist,and  was 

given   to  a  vendor   to  secure   purchase  acknowledged  and  registered  March  3rd, 

money  of  land,   and   recorded  on   the  at  a  quarter  before  twelve,  noon.    Held, 

same  day,  has  priority  of  one  given  by  that   the    first   mortgage   was    entitled 

the  purc'haser,  before  he  has  concluded  to    priority,    the     registering    of    the 

the  purchase  to  a  person  who  has  fur-  second   mortgage  not   being  notice  to 

nished  him  the  money  to  make  the  cash  the  first  mortgagee,  the  vendor,  since  at 

payment,  notwithstanding  the  latter  is  thai   time  Ihe  vendee's   deed   had  not 

recorded  first.  Turk  ;-.  Funk,  68  Mo.  18.  been   recorded.     Boyd  v.  Mundorf,  30 

t,   A  mortgage  for   purchase   money  N,  J.  Eq.  545. 
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might  claim  precedence  over  later  mortgages  given  in  good  faith. 
But  when  there  was  no  consideration  such  a  mortgage  was  held 
inferior  to  subsequent  judgment  liens  against  the  mortgagor,  in  a 
suit  against  him  by  the  mortgagee.*  When  a  mortgage  had  been 
fraudulently  obtained  and  recorded  by  a  third  party  in  collusion 
with  the  mortgagor,  it  was  held  inferior  to  one  subsequently  sub- 
stituted by  the  original  parties  in  lieu  of  it  *  A  defendant  who 
had  made  a  mortgage  to  a  creditor  and  recorded  it  prior  to  the 
registry  of  a  previous  one  given  to  the  plaintiff,  and  who  had 
done  so  in  fraud  of  the  plaintiffs  rights,  was  held  liable  to 
damage's.* 

If  a  claim  secured  by  mortgage  is  partially  fraudulent,  the 
mortgage  may  be  entitled  to  priority  over  junior  ones  for  that 
part  of  the  claim  which  is  honest  * 

la  Knowledge. — It  is  not  necessary  to  prove  that  a  mortgagor 
knew  of  the  contents  of  a  conveyance  deed,  when  a  transcript 
from  the  record  of  the  instrument  itself  is  in  evidence.*  Pre- 
sumption of  knowledge  on  the  part  of  the  purchaser  of  a  mort- 
gage is  created  by  the  registry  of  an  older  mortgage  subsequently 
inscril>ed,  when  his  vendor  had  actual  knowledge  at  the  time  of 
the   sale,*     And   he  who  has  actual  knowledge  of    an  existinif 

1.  Tr&nd  BalAtlva  to  lacnmbratioM. —  and  had  It  recorded  prior  to  the  plain- 
A  mortgaKe  upon  real  estate,  executed  tiiTB  mortgage.  Held,  that  he  nai^ 
fraudulently  or  without  consideraUon,  liable  in  dam^es,  the  act  being  made 
hy  the  owner,  in  favor  of  another,  a  misdemeanor  by  statute  (i  Rev.  Stat, 
prior  in  point  of  time  and  lien  691,  ^  3)>  as  well,  it  seenu.  as  being 
to  that  of  a  judgment  rendered  wrongful  at  common  law.  Graves  i'. 
against  such  owner,  in  favor  of  a  third  Briggs,  6  Abb.  {N.  Y.)  N.  Cas.  38. 
person,  maj',  in  an  action  by  the  mort-  4.  Where,  in  marshalling  Hens,  the 
gagee,  against  such  owner  and  such  court  awards  to  a  portion  of  a  claim  se- 
judgment  creditor,  to  foreclose  such  cured  by  mortgage  priority  over  a  sub- 
mortgage, be  subjected  to  the  priority  sequent  mortgage,  but  finds  that  the 
of  such  judgment.  Kelly  v.  Lenihan,  residue  of  the  claim  secured  by  the 
56  Ind.  448.  prior  mortgage  Is  fraudulent  and   void 

A    mortgage,   fraudulent   as   to    the  as   against  the  lien   of  the  subsequent 

mortgagor's    criedilors,   executed    to    a  mortgage,  the   partial  preference  thvis 

relative,  who  aflerwarda  loaned  him  a.  given  (o  the  elder  lien  is  not  ncccssarih- 

■um  to  enable  him  to  adjust  his  unse-  erroneous.      Where    no    positive    illc- 

cured     debts,     and     surrendered     the  gality  enters  into  the  consideration  of  a 

mortgage    to   him,  held  to    be  a    Hen  claim,  it  may  be  valid   In  part  and   in 

trior  to  a  mortgage  earlier.executed  by  part   invalid.      Black   v.   Kuhlman,   30 

im    to    a    banii,   but  recorded   later.  Ohio  St.  196. 

Clarke  u.  Forbes,  4  Neb.  476.  B.  EnowlAdga,      wftb     BafinMiM     to 

3.  A  mortgage  fraudulently  obtained  Priority. — N.  J.   Rev.,  p.  153,  4  4,  as  to 

and  recorded  by  a  third  party  through  proof   of   conveyances,   Is    suHicienlly 

collusion  with  the  mortgagor,  during  the  complied    with   by   record   made  br  11 

Interval  of  substituting  a  new  mortgage  transcription  from  a  copy  of  the   mort- 

for  an  old  one,  *eW,  to  be  postponed  gage  examined  by  the  clerk  on  produc- 

to  the  substituted  mortgage.     Waldo  v.  tion  to  him  of  the  original.  The  mort- 

Richmond,  40  Mich.  380.  gagor  need  not  be  proved  to  have  known 

>.  The   defendant,  intending   to  de-  the  contents.     Coc  f.  N.  J.  Midland  R. 

fraud    the   plaintiff,    who    had,  at    his  Co.,  31  N.  J.  Eq.  105. 

request,  given  up  the  defendant's  note  8.  The   purchaser   of  a   mortgage  is 

and  taken  instead  a  mortgage  on  real  il«/i/ bound  by  such  notice  as  the  registrv 

Cstate  without  covenants,  made  a  sub-  afforded   of   another  mortgage  or   the- 

•equent  mortgage  to  another  creditor  same  date,  but  subsequenlTr  recorded. 
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mortgage  when  he  buys  and  takes  deed  for  land,-takes  subject  to 
it  though  it  had  not  been  registered.*  If  a  mortgage  be  taken 
as  security  for  a  pre-existing  debt  without  extension  of  time  for 
payment,  it  will  protect  against  equitable  claims  of  which  the 
mortgagee  had  no  knowledge  * 

It  would  be  different  with  respect  to  a  note  previously  assigned 
if  the  mortgagee's  attorney  had  actual  notice  of  the  assignment.' 

A  mortgagee,  acting  in  good  faith,  is  not  held  to  notice  or 
knowledge  from  the  bare  fact  that  the  real  estate  mortgaged  is 
occupied  by  a  person  who  is  not  the  mortgagor.  The  occupant, 
though  really  the  owner,  cannot  charge  notice  upon  the  mort- 
g^ee  after  having  given  title  to  the  mortgagor  which  the  mort- 
gagee had  no  reason  to  doubt.*  Possession  by  the  mortgagee  is 
notice  to  others  of  his  right.* 


a  aj  KotlM. — As  againitt 
it  mortgagee,  held,  that  notice 
title   IVom   the   mere   possession   of 

.  L  One   who   takes  a  conveyance  of  lands  could  not  be  set  up  by  an  occu- 

land  with  actual  knowledge  of  a  prior  pant  who  was  insolvent  when  he  placed 

mortg^e,  takee     it     subject    to    such  the  title  in  the  name  of  the  mortgagor, 

mortgage,  although  unrecorded.     Max-  and     knew     soon    after    the    time    of 

"ell  K.  Brooks,  54  Ind.  98.  the    giving    of   the    first    of   the    two 

A  mortgage  executed   and   acknowl-  mortgages     that    it     had    been  given, 

edged  and  recorded  by  the  mortgagor,  and     did     not     notify     the     mortga* 

in  pursuance  of  an  agreement  for  a  loan  gee    of    his     claims,     but    kept    silent 

on  such  security,  and  afterwards   de-  and  permitted  the  mortgagor  to  borrow 

lirered  to  the  mortgagee  when  the  loan  more   money    of  tlie   inortgagee   on   a 

is  made,   will  have   priority   in   equity  second     mortgage    of    the     property. 

over  a   mechanic's   lien   for  work  and  whereas  if  he  had  notified  the  mortga- 

nuterialg  furnished  in  erecting  a  build-  gee  of  his  claim  when  he  was  first  made 

ing  on   the   mortgaged   premises,  after  aware  of  the  existence  of  the  mortgaee, 

die  recording  and  before  the  delivery  of  the  mortgagee  might  have  collected  ttie 

the  mortgage,  the  mortgagee  having  no  mortgage   debt  of  the   mortgagor   and 

knowledge  of   the    commencement   of  would  not  have  made  the  second  loan 

the  building  when  he  parted  with  his  on  security  of  (he  mortgaged  premises, 

money.    Jacobus  v.  Mutual  Benefit  etc.  Groton  Savings  Bank  o.   Batty,  30  N. 

Ins.  Co.,  27  N.  J.  Eq.  604-  J.  Eq.  126. 

1.  One  who  takes   a   mortgage  for  a  B.  An     immediate     and     continuous 

pre-existing  debt,  the  time  of  payment  change  of  possession  into  (he  hands  of  a 

not  being  extended,  nor  any  other  new  mortgagee  is  the  best  possible  notice  of 

consideration  intervening,  is  a  purchas-  his  rights  as  against  all  others.     Parsell 

tr  for  value  and   is   protected  against  n.  Thayer,  39  Mich,  467. 

an  equitable   claim  or  title  of  which  he  Where  a  third  Incumbrancer  acquires 

hid  no  notice.     Thurman  v.  Stoddard,  a  right  of  priority  over  the  firsi,  but  (he 

63  Ala.  336.  act  or  omission  from  which  such  right 

i.  XoUca      to     Attomar. — A      prior  flows     does    not    change    his    relative 

mortgagee  is  chargeable  with  notice  of  position  towards  the  segond,  yet  as  it  Is 

the  assignment  of  a  note,  if  his  attor-  impossible  to  put  him  in  advance  of  the 

■wy    had    actual    notice    of  the     fact,  first  without  advancing  him  also  over 

Walker  v.  Schrelber,  47  Iowa  529.  the  second,  his  lien  must  of  necessity  be 

ArtnaludOotutmoUTeKotlce.— The  advanced  to  the  first  position  as  against 

provision  of   the    Iowa  Code,  J  3121;,  both  the  first  and  second  incumbrances. 

making  the  publicity  of  a  sherilTs  sate  Hayre  v.  Hewes,  3J  N.  J.  Eq.  6j3. 

constructive  notice  thereof  only  twenty  As  t>etween  a  first  and  second  incum- 

<iays  from  expiration  of  the  time  of  re-  brancer  by  mortgages  upon   the  same 

demption,  avails  nothing  to  one  having  premises,  which  mortgages  were  given 

actual  notice  of  the  fact.     Walker  ip.  pursuant  to  one  and  the  same  arrange- 

Schreiijer.  47  Iowa  529.  ment  (no  money  passing  at  the  time), 
301 
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Where  the  law  requires  that  an  affidavit  be  filed  with  the  mort- 
g^e  to  show  that  the  consideration  was  in  good  faith,  the  in- 
scription of  a  mortgage  without  it  is  not  notice  to  a  subsequent 
mortg^ee.     Actual  notice  is  necessary.* 

A  sale  without  consideration  cannot  defeat  a  mortgage  which 
has  consideration,  though  the  latter  has  not  been  recorded.*  Nor 
will  such  an  unrecorded  mortgage  be  superseded  by  an  execution 
levy  on  the  land  mortgaged,  if  it  be  registered  before  the  execu. 
tion  sale."  Nor  will  it  give  way  to  a  junior  one  recorded  before 
it  when  neither  was  recorded  within  the  time  legally  prescribed.* 
Nor  will  its  assignment  be  postponed  to  a  junior  on  the  ground 
of  failure  to  record  it,  unless  the  holder  of  the  latter  shows  a 

the  Mcond   mortgagee  has  a  right  to  gagor,  the  mor^(Ege  being  defective  for 

iastst  that  the  first  mortgage   has  no  want  of  an  affidavit  to  the  conilderatlon 

force  as  against  his  juntoi"  mortgage,  required  by  Md.  Code,  art.  14.  %  ag,  but 

except   to   the  extent    that    the    prior  of  which  mortgage  the  lessee  had  actual 

mortgagee  has  performed  the  agreement  notice    when    he    accepted    the    lease, 

under  which  Buch  mortgage  was  given,  //ei^.  that  he  took  the  land  subject  to  the 

Morse   7'.  Brockett,  67   Barb,   (N.  Y.)  mortgage,  and  that  the  purchaser  of  the 

2y^  mortgaged  property  acquired  a  title  free 

Hottos. — A   deed   from    an   admlnis-  from   the   lease.     Russum   v.   Wanaer, 

trator,    duly     recorded,    contained     a  j;3  Md.  93. 

recital  of  the  decree  under  which  the  Btatntorr  Um. — As   to   the     prece- 

land    was    sold,  the    terms    of   which  dence  of  a  mortgage  Hen  or  of  a  judg- 
required    that    ten    per    cent,    of    the 


purchase  money  should  be  paid  in  cash,  statutory  lien,  see  Gimbel  v.  Stolte,  59 

while  the  balance  might  remain  upon  a  Ind.  446. 

credit  of  twelve  months,  the  purcnaser  KastMrr. — A  paper  in  the  form  of  a 
giving  his  note  therefor,  secured  by  a  mortgage,  but  with  the  right  of  the 
mortgage  upon  the  land,  and  also  mortgagee  to  sell  In  thirty  days  after 
recited  that  these  requirements  had  the  debt  becomes  due,  is  a  mortgage, 
been  complied  with.  Htld^  that  such  and  under  Ga.  Code,  t)  1957,  U  post- 
recitals  afforded  sufficient  notice  to  any  poned  to  a  subsequent  deed  made  with- 
one  dealing  with  such  purchaser  of  the  out  notice  and  prior  to  its  recording, 
cKlstenceof  the  mortgage  to  the  admin-  though  the  deed  is  not  recorded  until  al- 
ietrator,  althoueh  such  mortgf^  was  ter  the  mortgage.  McGulre  v.  Barker, 
unrecorded.  Aetna  Life  Ins.  Co.  v.  61  Ga.  330. 
Ford,  89  111.  153.  A  valid  mortgage   in  the  hands  of  a 

A  party  purchasing  premises  upon  &7Hii^ife  assignee  is  preferred  to  a  sub- 
«hich,  as  appears  by  the  record,  there  sequent  one,  although  the  aBsignment 
is  an  unsatisfied  mortgage,  takes  the  is  not  recorded,  unless  the  statute  re- 
conveyance with  notice  that  the  mort-  quires  such  record;  but  as  between  boita 
gf^  Is  an  existing  lien  in  the  hands  of  jide  assignees  of  the  same  mortgage  the 
someone;  and  he  takes  subject  to  it,  assignment  first  recorded  will  have  pri- 
unlese  the  mortgagee  Is  the  owner  ority.  Or^on  etc.  Trust  Co.  v.  Shaw, 
(hereof,  Or^on  etc.  Trust  Co.  v.  sSawy.  (U.  S.)  336. 
Shaw,  5  Sawy.  (U.  S.)  136.  9,  An  unrecorded     mortgage    takes 

1.  A  mortgage  reco:^ed  without  an  precedence  of  a  subsequent  conveyance 

afRdavit  as   to   the   bona  fides  of  the  by  the   mortgagor  without  considera- 

consideratlon,  which   is   required,  will  tion.     Mernman -;>.  Hyde,  9  Neb.  113. 

not  operate  as  constructlTe  notice  to  a  S.  A  mortgage  made  prior  to  the  levy 

subsequeritmortgagee;butactual  notice  of  an  execut^n  upon  the  land  covered 

of  Eui^  defective  mortgage  establishes  bj  it,  but  not  recorded  until  after  aaid 

its  priori^.     Reiffj'.  Eshteman,  5a  Md.  levy  though  before  the  sale  on  execu- 

582.  tion,  is  a  prior  Hen  to  that  of  the  exe- 

DaftoUTe    Incniabrajaea. — Where     a  cut  ion  levy.  Holden  ir.  Garrett,  13  Kan. 

party  took  a  lease  of  property  for  three  98. 

years  from   the  assignee  of  the  mort-  4.  A  senior    mortgage  not  recofded 
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duly  recorded  chain  of  title  to  himself  derived  from  the  common 
source  of  title.* 

The  mere  entry  of  a  mortgage  upon  record,  contrary  to  the 
instructions  of  the  mortgagee  who  has  left  it  with  the  registrar 
who  is  to  await  further  orders,  is  not  such  recording  as  to  give  a 
lien  over  a  mortgage  subsequent  but  regularly  made  and 
recorded* 

II.  Defects  and  Omissions. — An  instrument  of  mortgage  so 
defectively  executed  as  not  to  be  entitled  to  registry,  gains  no 
advantage  over  a  subsequent  judgment  by  being  registered  ;  and 
subsequent  cure  of  the  defects  will  not  give  it  priority.'  The 
omission  of  the  mortgagee's  name  is  fatal  so  far  that  a  subse- 
quent purchaser  is  not  charged  with  notice  by  the  record  of  the 
mortgage.*  Omission  of  the  mortgage  on  the  index  of  the 
registry  cannot  affect  the  rights  of  the  mortgagee,  who  Is  not  to 
suffer  by  the  neglect  of  the  recording  officer  in  a  particular  not 
essential.'^ 

in    time    has    Uie    precedence    over  a  no  certificatee   of  their   execution  and 

Junior  mortgage   recorded   before   the  acknowledgtnent,  or  which  contain  cer- 

senior  one,  but  not  in   time.    Mvers  v.  tificates   which   Tail   to   show   that  thc 

Picquet,  61  Ga.  260.  clerk   who   made   them   was   well    aj;- 

1.  To  render  a  prior  aaaignment  of  a  qua! nted  with   the   handwriting  of  the 

mortgage  void  as  against  one   claiming  officer  who  made  the  acknowledgment, 

under  a  subeequenl  one,  on  the  ground  or   that   he   believed   the  signature   of 

that  the  former  was  not  recorded,  such  such   otlicer   to  be  genuine,  or  that  the 

claimant  must  show  a  recorded  ctiuin  mortgages  were  executed  and  acknowl- 

of  tille   to  himself  from   the  common  edged   according   to   the   laws   of   the 

Kource  of  title,  and  that  Che  instruments  State  where  they  were  made,  are  nulli- 

recorded   in  fact  were  entitled  to  rec-  lies  under   Neb.  Gen.  St.  873,  874,  and 

ord.     Potter  v.  Stransliy,  48   Wis.  335.  furnish  no  notice  to  purchasers.     Irwin 

a.  A  debtor  gave  a  mortgage  for  the  v.  Welch,  10  Neb.  479. 

debt,  the  bonajides  of  which   was  not  3,  WataJiai  uLd  Omladoiia.^Futtlng 

disputed,  and  it  was  at  once  placed  on  a   mortgage   defectively-   executed,  and 

record.     Sutisequently    it    was    found  so  not  entitled  to  be  recorded,  upon  the 

tliat    another    part/   had   a   mortage  record,  does  not  give  it  priority  over  a 

from  the  same  mortgagor  on  the  same  subsequent   judgment;   and    reforming 

land,   purporting   to   be  given  and  re-  it  will  not  give  it  efifect  as  to  a  judg- 

corded  first.     This   mortgage   had   no  ment    perfected    before   the   decree   of 

debt   to   support   it,  unless   it  was  one  reformation.    Van  Thornilej'  v.  Peters, 

owing  to  a  firm  of  which   the   mortga-  26  Ohio  St.  471.     And   see   Cogan  r. 

gee  was  a  member,  and  for  which  other  Cook,  22  Minn.  137. 

mortgages   for  more   than  its  amount  4.  The  record   of  a   mortgage   from 

were    in    existence.     The    register    of  which   the   name   of  the  morlgagee  is 

deeds  testified  that  it  was  left  with  him  omitted   does   not  charge  a  subsequent 

bj"  the  mortgagor,  with   directions  not  purchaser  with  notice  thereof.     Disque 

to  place  it  on  record  until  further  direc-  v.  Wright,  49  Iowa  538. 

tions  were  given,  and  that  he  never  re-  B.  A   recorder  of  mortgages  cannot 

ceived   any    such    directions,   but    his  deprive  a  mortgagee  of  his  rights  under 

cierk  recorded  it  without  orders.  Held,  a    recorded   mortgage   by   omitting   it 

that   the   spreading  it  upon  the  record  from  the  index,  or  by   indexing   it  im- 

book   under    such   circumstances    was  properly,  or  by  omitting  it   from   his 

not   a   recording   which    entitled  it  to  certificate.  Swan  ti.  Vogel,  31  La.  Ann. 

priority.     Brigham  v.  Brown,  44  Mich.  38. 

J9.  Under  the  New  York  recording  acts. 

OartUwM  Of  Boglatrr. — Records  of  the  index  Is  not  an  essential  part  of  the 

mortgages  on  lands  in  Nebratka,  tnit  record   for  the  puroose  of  notice,  and  a 

made   in   another  State,  which  contain  mortgage  duly  recorded  though  not  in- 
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Serious  defects  of  land  description  in  a  mortgage  foreclosed 
and  in  the  deed  given  by  the  officer,  cannot  m  corrected  as 
against  a  subsequent  deed  and  mortgage  executed  by  the  same 
mortgagor.*  But  when  a  mortgage  description  did  not  include 
all  the  property  which  the  parties  meant  that  it  should  cover,  the 
court  allowed  it  to  be  corrected,  because  a  subsequent  mortgagee 
of  the  whole,  who  was  authorized  to  procure  the  correction  of  the 
first  one,  had  offered  the  first  mortgagee  an  interest  in  his  to  the 
amount  of  the  consideration  of  the  first  mortgage.  The  offer 
was  declined,  and  the  court  allowed  the  correction  and  gave  the 
first  mortgagee  priority.'*  Errors  of  description  may  be  corrected 
when  the  equity  of  the  mortgagee  is  equal  and  prior  to  that  of  a 
judgment  creditor,  in  a  contest  between  the  two.' 

dexed    is    constructive     notice,     even  not  error   to    exclude    such   evidence. 

against  a  bona  tide  purchaser  or  inort-  Wainwright  v.  Flanders,  64  Ind.  306. 
{^agee  who  dealt  on  the  faith  of  finding         A  mortgage  of  lands  in  New  Jersey, 

no  incumbrance  in  tlie  index.     Mutual  drawn    in    New    York,   to    executors. 

Life  Ins.  Co.  i'.  Daite,  1  Abb.  {N.  Y.)  "their   successors   and    assigns,"  con- 

N.  Cas,  381.  talning  the  usual  clause  convcjing  all 

1.  Where  a  mistake  In  a  mortgage  in  the     mortgagor's     estate,    right,    title, 

describing  the  land  is  carried  into  the  interest,    etc.,    in     the     premises,   and 

foreclosure  decree,  a  sheriffs  certificate  recorded  in  full,  is  notice  to  a  subse- 

of  sale   and   his   deed   to  the  assignee  quent  mortgagee  and  judgment  creditor 

thereof,  the  latter  is  not  entitled  to  a  cor'  of  the  mistake,  and  that  such  mortgage 

rection  as  against   persons   who  claim  was     intended      to     convej    Che     fee. 

under  an  intermediate  deed  and   mort-  Bunker  v.  Anderson,  32  N.  J.  Eq.  35. 
gage  executed  by  the  same  mortgagor.         3,  Error    of    DeBCriiitiaii. — Where   a 

Angle  *.  Speer,  66  Ind.  488.  mortgage  or  trust  deed  contains  errors 

3.  A  mortgage  was  taken  which   by  of  description  of  land,  the  equity  of  the 

mistake  omitted  certain  property  it  was  mortgagee   or  grantee    to   have    them 

intended    to    cover.     A   third  person,  corrected  is  equal,  and  prior,  in  respect 

authorized  to  procure  its  correction,  se-  to  time,  to  that  of  a  sutjsequent  judg- 

cured  for  himself  a  mortgage  upon  the  ment  creditor.     Brewster  v.  Clamiit,  33 

whole  and  offered  the  original  niortga-  .Ark.  72. 

gee  an  interest  in  this  mortgage  to   the         An     agreement     by    a    creditor    to 

amount  of  the  former  one,  but  the  offer  extend  tlie   time   for   payment  of    his 

was  declined.     Hefd,  that  the  original  debt,  and   also   to   purchase   a  certain 

mortgage  remained  in  force  and  should  mortgage     executed     by    the     debtor, 

be   rectified   and    foreclosed.     Hunt  v.  held  to  constitute  a  sufficient  consider- 

Hunt,38Mich.  161.  ation  to  support  a  second  mortgage  to 

A  mortgagee  cannot  have  his  mort-  him,  and  to  entitle  both  mortgages  in 

gage  reformed  and  corrected  as  against  his  hands  to  priority  over  another  and 

the  purchaser  in  good  faith,  for  a  valu-  prior  mortgage  given  by  the  debtor  for 

able     consideration,    of     a     judgment  the   purchase  money  of  the   property, 

which  was  a  lien  upon   the  land  which  but  which  by  mistake  did  not  contain  a 

was  intended  to  l>e,  but  by  mistake  was  correct  description  of  the  land,  and  of 

not,  embraced  in  the  mortgage,  the  pur-  which  the  holder  of  the  two  subsequent 

chaserof  the  judgment  having  no  notice  mortgages  had  neither  actual  nor  con- 

of  the  mistake  at  the  time  of  his  pur-  structive  notice.      Port   v.  Embree.  54 

chase,  and  where  the  holder  of  such  a  Iowa  14. 

mortgage,  having  brought    an     action         Lian    BeUtlT«    to    ExmidUoil— Pro- 

against  such  a  purchaser  to  reform  the  visions  of  statute,  requiringa  mor^gee 

mortgage,  in  order  to  prove  notice  on  who  has  sued  at  law  on  his  mortgage  to 

the  part  of  such  purchaser,  offered   to  show   return   of  execution   unsatisfied, 

show  that  he  had  purchased  the  judg-  arefor  the  benefit  of  thedebtorjomission 

ment   at   much   less  than   its  face,  by  to    do    90    does   not   enable   a   junior 

reason  of  the  CJtiatence  of  the  mortgage  mortgagee  to  claim  priority.     Simmons 

as  a  prior  lien,  it  was  hdd  that  it  was  Hardware   Co.  :■.  Brokaw,  7   Neb.  405- 
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trUuOj  ot  INCUMBRA  NCES.  priodtj  oC 

12.  Competing  Lietis. — A  lien  by  mortgage  was  held  higher 
than  one  by  execution,  though  later  in  date,  when  the  latter  had 
lapsed  before  the  making  of  the  mortgage,  though  it  was  re- 
newed afterwards.*  But  if  unrecorded  it  is  below  a  judgment 
lien,  though  foreclosed  before  the  judgment  was  rendered.*  To 
have  it  otherwise  it  has  been  held  that  the  judgment  creditor 
must  be  notified  actually  of  the  existence  of  the  unrecorded 
mortgage  before  giving  the  credit  to  his  debtor  on  which  his 
judgment  is  founded.' 

It  has  been  held  that  taxes  do  not  supersede  registered  mort- 
gages in  order  of  lien,  unless  their  priority  is  expressly  created 
by  statute.*  The  title  acquired  at  a  tax:  sale  is  subject  to  the 
mortgage  Hens  resting  upon  it,  so  far  that  a  junior  mortgagee 
cannot,  by  purchasing,  dislodge  those  liens.*  The  general  rule 
is,  however,  that  the  tax  lien  is  higher  in  rank  than  any  conven- 
tiotial  one. 

1.  A    mortgage    executed    after    an  bought  it  in.     Citizens'  Bank  v.  Ferry, 

execution   lien  had  been   created   and  32  La.  Ann.  310, 

allowed     to    lapse,    and    before    Buch  4.  Tuiai    ai    I&eimibruicBa. — Tancs- 

execution  lien  was  renewed,  is  a  para-  levEed  subsequent  to  the  reglstrji  of  a. 

mount  lien  lo  such  a  renewed  eiecution  mortgage  do  not  have  prioritj  over  Jl 

lien.    Gamble  v.  Fowler,  5S  Ala.  576.  without  express  legiElation  giving  such 

The   title  acquired  by  a   mortgagee  prioritj'.     Dowb  z'.  Drew,  17  N.J.  Eq. 

of  the  defendant  in  execution  in  the  in-  442. 

terval  elapsing  between  the  Btay  by  or-  D.    A   junior  mortgagee   cannot,   bv 

der  of  the  plaintllT  af^r  issue  ol  execu-  purchase   at   tax    sale,   acquire   a   title 

Kon   and   the   issue   of  an.  alias  fi.  fa.,  which  shall  defeat  the  lien  of  the  senior 

will  prevail  over  the  title  acquired  by  a  incumbrancer.       1876.     Garrettson     v. 

purchaser  at  a  sale  under  the  alias  ji.  Schofield,  44  Iowa  3;. 

fa.     Bates  -o.  Bailey,  57  Ala.  73.  Mortgaged   land  was  sold  for  taxes. 

3.  A  judgment  lien  is  superior   to  a  but  tlie  tax  sale  was  set  aside  on  a  bill 
prior  unrecorded  mortgage,  although  it  filed  by   the   mortgagor,  and  the  pur- 
has    been     foreclosed    and     execution  chaser  appealed  from  the  decree, 
levied  before  the  rendition  of  the  judg-  Meanwhile  the  mortgagees  undertook 
ment.     Richards  v.  Myers,  63  Ga.  762.  to  sell  the  land  underthe  power  reserved 

S.  An  unrecorded  mortgage  can  take  in    the   deed,   and   a  junior  judgment 

nothing  as   against  judgments  in  point  creditor  of  the   mortgagor  enjoined  the 

of  law,  nor  is  it  entitled  to  any  prefer-  sale  and  sought  to  have  the  tax  title  de- 

ence   In  equity.     If  it  is,  it  must  be  by  clnred  void  and  the  property  sold  under 

bringing   home   to   the   owners  of  the  decree.     The    mortgagees   filed   a    bill 

judgments  actual  notice  of  the  exist-  to  foreclose.     Held:  i.  That  the  mort- 

ence  of  the  unrecorded  mortgage,  not  gagees  were  entitled  to  a  decree  to  sell, 

only  before   their   respective   liens   at-  and  to  the  first  lien  on  land  and   rent!>. 

tacned,  but  before  the  debts  on  which  2.  Thatthejudgmentcreditor  must  pay 

they    are     founded    were     contracted,  the  costs  of  contesting  the  tax  title  and 

Lahr's  Appeal,  90  Pa.  St.  507.  of  advertising  the   lale  enjoined,  and 

Up  to  the  moment  of  its  adjudication  was   entitled   to   a   decree  authorizing 

by  the  aherilT,  the  property  of  a  debtor  him   to   redeem   from   the   mortgagees 

which  has  been  seized  under  execution  and  then  to  a  sale  of  the  land  to  pay 

may  be  validly  sold  ormortgagcdby  him  both  debts,  or  to  a  sale  of  the  equity  ttf 

subject  to  the  rights  of  the  seizing  cred-  redemption,  or  to  the  surplus  proceediv 

itor.   And  if  the  seizing  creditor  waives  of  the   sale   under   the    decree  of  the 

hisrightsinfavorofamortgageexecuted  mortgagees.     3.  That  the  court  had  no- 

by   the   seized   debtor,  such   mortgage  power  to  suspend  the  execution  of  these 

will,   after   being   recorded,   rank    any  decrees  because  of  the' pendency  of  the 

mortgage    subsequently    put    on     the  suit  touching  the  tax  title.     Fulghum 

property   by   the   seizing  creditor  who  v.  Cotton,  3  Tenn.  Ch.  296. 
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MMi^«t  INCUMBRANCES.  Priority.* 

1 3-  Release  of  Lien. — When  a  mortgage  is  released  and  a  new 
one  substituted,  and  both  the  release  and  the  new  mortgage  re- 
corded with  even  dates,  the  lien  continues  so  as  to  hold  against  a 
mortgage  recorded  before  the  substitution.'  When  a  mortgagee 
has  entered  satisfaction  upon  the  record,  though  induced  to  do 
so  by  the  fraud  of  the  mortgagor,  the  record  ceases  to  be  con- 
stmctive  notice.* 

An  assignment  of  a  mortgage  was  held  of  lower  rank  than  a 
second  mortgage  made  after  it.  The  first  mortgagee,  after  as- 
signing, released  the  mortgage  to  the  mortgagor.  Then  the  latter 
gave  the  second  mortgage  to  another  person  who  knew  nothing 
*A  the  assignment  of  the  first,  which  had  not  been  recorded.' 

14,  Redemption. — A  junior  mortgagee  is  not  bound  to  redeem 
^kgainst  a  mortgage  prior  to  his  own  or  lose  his  rights.^     He  may 

IEartC4sa    OlTen    to    Um    Oonrt. — A  gagor,     aA^rwarda    attached    to    such 

iiiortgaee  made    lo    an   officer   of  the  record  of  satisfaction,  reciting  that  the 

court,  designated    by    the    chancellor,  mortgage  is   still  in  force,  is  construct- 

brings  the   fund   as   much   within   the  ive  notice  lo  no  one;  and  a  subsequent 

custody  of  the  law   as   if  it  were  made  purchaser,  without  actual  notice  af  the 

directly   to   the  cliancellor,  and   hence  non-payment  of  the  mortgage,  takes  the 

huch  mortgage  is  a  lien  on  the  premiaee  property  free   therefrom,  although    he 

covered,   superior  to   municipal    taxes  claims   by   virtue  of  a  title   based  on  a 

and  assessments,    Jersey  City  v.  Fos-  sheriff's   sale   made   after  the   entry  of 

ter,33  N.J.  Eq.  825.  Batisfaction.     Etzler  v.   Evaos,  61  Ind. 

1.  Balaua  of  InenmbruLcM. — Where  j6. 
a  mortgagee  releases  the  mortgage  and  IMad  of  tna,\. — A  company,  after 
lakes  a  new  mortgage  to  secure  the  giving  a  deed  of  trust  to  secure  the  pa^- 
same  debt,  reciting  the  fact,  and  the  re-  ment  of  its  bonds,  issued  other  bonds  m 
lease  and  new  mortgage  are  recorded  on  lieu  thereof  secured  by  a  second  deed 
the  same  day,  the  lien  is  auperior  to  of  trust.  The  trustee  released  the  first 
that  of  a  mortgage  given  to  another  deed,  but  failed  to  exchange  as  to  one 
before  the  date  of  the  last  and  after  the  of  the  old  bonds.  The  company's  prop- 
Jate  of  the  first  morlgage,  (Following  erty  «raB  afterwards  sold  under  pro- 
Campbell  V.Carter.  14  111.  l96.)  Shaver  ceedinga  in  bankruptcy.  Held,  that  the 
;■.  Williams,  87  111.  469.  record  of  the  trust  deed  did  not  afford 

A    prior    mortgagee's    release,  given  to  the  purchasers  notice  of  the   incum- 

with  notice  of  a  subsequent   deed,  and  brance  as  to  the  bond  not   exchanged, 

to  the   prejudice  of  the  subsequent  in-  Burt  v.    Batavia   Paper   Manf,  Co,  36 

cumbrancer  or  purchaser,  operates  as  a  111.  66. 

discharge  of  his   lien   to   the  extent  of  a.  BeleAla  and   AarictunaBt. — Where 

the  value  of  the  land  released.  Cogswell  a  mortgagee  assigned  his  mortgage  and 

11.  Stout,  31  N,  J.  Eq,  240,  lhi;n  released  it  to  the  mortgagor,  who 

Where  amortgagee,  intending  on  the  made  a  second  mortgage,  held  that  the 

margin   of   the   record   to   release   the  assignee,  who  had  not  recorded  the  as- 

mortgage  only  as  to  those  of  the  secured  signraent,  held  a  subordinate  lien  to  the 

notes  which  are  unassigned,  by  mistake  second  mortgagee  who  had  no  notice  of 

releases  all,  without  the   knowledge  of  the  assignment.     Smith  v.  Keohane,  6 

the  assignee  of  a  part  of  them,  a  subse-  III.  App.  5S5. 

quent  purchaser   of  the   premises    for  A  mortgagee  assigned  his   mortgage 

value   and   without   notice  will  be  pro-  and   then   released   to   the   mortgagor, 

tected  against  the   assignee,     Ayers  v.  who  gave  a  new  mortgage   to  a   Jxma 

Hays,  60  Ind.  452.  fide  purchaser  for  value.  Held,  that  the 

3.  i.  moord  of  a,  morteftga  ceases  to  be  latter's   claim  was   superior  to   the  as- 

constmctive  notice  of  its  existence  after  signee's,  as  he  had  not  recorded  the  aa- 

Ihe  mortgagee  has  dulj'  entered  satisfac-  signment,    Howard  v.  Ross,  5  111.  App. 

tion  thereof,  attKough  induced  so  to  do  456. 

by   false   representations  of  the  mort-  4.  Radamittloii. — Where  there   Is   an 

gagor.     A  written  notice  by  the  mort-  existing  mortgage  a   subsequent  mort- 

.TVl 
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INCUMBRANCES. 


Priiwi^or- 


do  so  when  the  senior  is  about  to  foreclose  to  collect  debt  past 
due;  or  he  may  tender  payment  without  design  to  redeem  or  to 
have  the  older  mortgage  transferred  to  himself.' 

15.  Reinscriptwn,  eU.~lt  is  necessary,  in  Louisiana,  to  rein- 
scribe  mortgages  to  preserve  their  rank,  when  the  debtor  buys 
the  mortgz^ed  property  on  twelve  months'  credit,  so  that  the 
effect  of  the  sale  is  merely  to  extend  his  time  of  payment  and  to 
secure  it,  the  mortgages  not  being  transferred  from  the  property 
to  the  proceeds.* 

The  rule  in  Louisiana  that  mortgages  must  be  reinscribed  every 
ten  years  to  preserve  their  Hens  is  subject  to  the  exception  of  the 
minor's  mortgage  on  the  property  of  his  tutor.' 

A  mortgage  of  a  railroad  may  have  priority  over  a  judgment 
with  respect  to  the  parts  of  the  road  in  the  county  where  it  is 
recorded,  yet  not  to  other  parts  in  other  counties.* 

The  first  mortgagee  must  exercise  due  diligence  in  enforcing 
bis  rights  as  to  the  second ;  but  the  latter  cannot  hold  him  re- 
sponsible for  losses  to  property  caused  by  the  mortgagor  without 
his  own  fault.' 


^agee  can  be  made  to  redeem  against 
It  or  be  barred  of  all  rights  under  hie 
RUKtgtge.  Tower  v.  Divine,  37  Mich. 
Hi- 

1-  A  junior  mortgagee  has  the  right 
lo  pay  off  or  redeem  from  a  semor 
mortgage  which  is  post  due,  when  the 
owner  of  the  latter  is  seeking  to  enforce 
coUecdoD  hj  foreclosure.  But  his  ten- 
der, to  have   the  effect  of  payment  of 


the  p 


lUt^ablc  terms,  so  that  Ihei 
be  DO  doubt  of  the  intent  to  satisfy  and 
discharge  the  senior  mortg^,  not  to 
rtdeem  and  have  a  transftr  of  it. 
Frost  o.  Yoakers   Sav.  Bank,  70  N.  Y. 

t,  laluoripUeiL — Where,  at  a  sale 
to  pay  mortage  debts,  the  seized 
debtor  bujB  on  twelve  months'  credit, 
the  Mle  operates  a  mere  prolongation 
of  lime  with  security,  and  the  mort- 
gtget  are  not  transferred  from  the  prop- 
erty to  the  fund.  Accordingly,  it  Is 
Dccetsary  to  reinscribe  the  mortgages 
to  preserve  their  rank  as  against  the 
fund.    Fillastre   v.  St.   Amand,  33  La. 

The  legal  mortgage  on  a  person's 
property  resulling  from  the  registry  of 
his  official  bond  as  sheriff  is  eitin- 
guinhed  by  prescription,  unless  rein- 
scribed  within  ten  years  from  the  date  of 
uid  rtglstry.  The  necessity  of  a  rein- 
Knption  every  ten  years  applies  to  all 
mortgages  except  those  apecificallj'  ex- 
empted from  that  necessity.  Gale's 
Socceision,  30  I-a.  Ann.,  part  1,351. 


The  mortgage  lien  becomes  opera- 
tive from  the  moment,  not  of  mere 
deposit  in  the  parish  registry,  but  of 
actual  inscription  in  the  "book  of  mort- 
gages." State  V.  Kogillio,  30  La.  Ann., 
part  2    833. 

3.  Every  mortgage,  except  a  minor's 
on  the  property  of  the  tutor,  ceases  to 
have  erfect,  save  as  to  the  parties 
thereto,  unless  reinscribed  in  ten  years 
from  the  date  of  its  original  inscription. 
Neither  notice  nor  the  pendency  of  a 
suit  to  enforce  the  mortgage  obviates 
the  necessit}'  of  its  inscription,  or  its 
reinscriplion.  Watson  v.  Bondurant, 
30  La.  Ann.,  part  1,  i. 

Further,  on  reinscription,  see  Suc- 
cession of  Gayle,  37  La.  Ann.  547; 
Sorrels  v.  Stamper,  37  La.  Ann.  630, 

4.  RallTOU  Xortcacs.— Where  a 
mortgage,  by  a  railroad  company,  of  its 
road,  which  passes  through  several 
counties,  is  recorded  in  one  of  those 
counties  before  judgment  recovered 
against  the  company  by  a  stranger,  but 
is  not  recorded  in  the  other  counties,  it 
has  &  priority  of  Hen  over  the  judgment 
upon  the  part  of  the  road  l^ing  in  that 
particular  county,  but  not  upon  such 
portions  of  It  as  he  in  the  other  counties- 
Ludlow  T.  Clinton  Line  R.  Co.,  I  Flip. 
(U.  S.)  25, 

e.  DUigsno* — Bqnlt;. — As  between  the 
first  mortgagee  and  the  second  mort- 
gagee of  apartof  the  same  property, the 
former  is  required  to  exerciee  good 
faith  and  reasonable  diligence  In  the 
assertion  and  enforcement  of  his  rights; 
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INCUR. 

The  second  mortgagee  has  the  equitable  right  to  claim  reim- 
bursement for  his  expenditures  in  relieving  the  mortgaged  estate 
of  incumbrances.' 

An  equitable  mortgage  unrecorded  in  the  form  of  a  written 
reservation  by  a  vendor  of  personal  property,  was  held  superior 
to  a  subsequent  recorded  mortgage.* 

IHCUE. — To  become  liable  or  subject  to;*  to  cause,  occasion, 
bring  on.* 

but  he  will  not  be  charged  in  equity',  at  closure  of  the  first  mortgage,  surren- 

-the  suit  or  the  latter,  with  (he  value  of  dered  the  certificates  to  the  State  and 

property    covered     by    his     mortgage,  received  the  patent,  and   there  was  no 

which  was  lost,  destroyed,  or  removed  redemption   Irom  the  foreclosure  lale, 

beyond   hte   reach,  by   the   act   of  the  held,  that    they  must  seak  their  relief 

mortgagor,  without  fraud  or  gross  neg-  as  junior  morigageesor  for  expenditures 

lieence     on     his     part.       Shields     v.  in     perfecting     title.       ilenderson     i>. 

IGmbTough,64  Ala.  504.  Grammar,  53  Cal.  649. 

1.  A  second   mortgagee  has  no  right  Bitiopp«l.--One   buying  lands  which 

to  buy  the  estate  of  his  mortgagor  at  a  the  vendor  had  encumbered  by   mort- 

sale  to  satisfy  a  prior  incumbrance,  but  gage  to  secure  a  debt  to  a  third  person, 

he  bas  a  clear  equity  to  be  reimbursed  and  expressly  agreeing  with   the  seller 

ibr  any  expenditure   to  relieve   the  es-  and   the  mortgagee  to  pay  such  debt, 

tate  of  an^  incumbrances,  and  the  prop-  which   Is  deducted  from    the  cash  pay- 

«rty  in  his  hands  is   charged  therewith  ment  required,  subordinates  his  title  to 

in  preference  to  the  trusts  expressed  in  the  mortgage,  and  is  estopped  from  de- 

the    mortgage.      Taylor   r.    Ile^e,   S3  nying    its    validity,    and    the  mortgage 

N.  Car.  244.  being  duly  recordnl,  a  purchaser  of  the 

a.  Bm«rT>tian.^ Where  a  conditional  lands  at  a  sale  on  execution  agunst  the 

sale  of  personal  property  reserves   title  vendee  merely   succeeds   to  his  rights 

in  the  vendor,  such  reservation  must  be  and    is    also    t>ound    by   the   estoppel. 

in  writing,  and  the   instrument  wilt  be  Kennedy  -v.  Brown,  61  Ala.  306. 

treated  as  an  equitable  mortgage,  and  AntlwrlUM. —  Rawle    on    Covenants 

-will   take   precedence,  although    unre-  (jth   ed.];  Jones    on    Marlgsges.  (3rd 

corded,  of  a  subsequent  mortgage  re-  ed.);  Fisher  on  Mortgages;  HiTliard  on 

corded,  where  the   vendor   brings  suit  Mortgages;    May   on   Insurance    (2nd 

against  the   second   mortgagee  within  ed.);  Piiillips  on   Insurance   (j;lh  ed.); 

the  time  required   for   recording.    Tal-  Goddard  on  Easements;  Wasliburn  on 

madge  v.  Oliver,  14  S.  Car.  5Z2.  Easements   and   Servitudes    {3rd   ed.); 

Jnilsdletloii. — The  adjustment  of  Waples  on  Proceedings  fn  Rem,  tiotyk 
4:onflicting  mortgage  claims  falls  within  4,  Things  Indebted. 
the  jurisdiction  of  the  court  from  which  8.  Scott  ii.  Tyler,  14  Barb.  (N.  Y.) 
the  process  Issued  under  which  the  204.  Men  contract  debts,  they  Incur 
sale  of  the  mortgaged  property  was  liabilities.  In  the  one  case  they  act 
made.  Factors  and  Traders'  Ins.  Co.  affirmatively,  in  the  other  the  liability 
11.  De  Blanc,  31  La.  Ann.  100;  Wis-  is  locHrrci/or  <ra.t/ upon  thembyopera- 
dom  V.  Parker,  31  La.  Ann.  51.  tion   of  law.      Crandall   v.   Bryan,   15 

Jodlolal    OrdBT    ftw    XMordlng.— In  How.  Pr.  (N.  Y.)  56;  s.  c,  5  Abb.  Pr 

Maryland,  a   mortgage  recorded  after  109. 

six  months  from  its  date  without  an  or-  4.  Ashe  i'.  Voungst.  (Tex.),  3  S.  W. 

•der  of  court,   is   void  as  against  cred-  Rep.  4J4. 

itors  without  notice,  whose  debts  have  In  an  act  denying  an  action  for  dam- 
been  contracted  since  the  date  of  the  ages  incurred,  where  the  plaintiff  shall 
mortgage.  But  a  record  by  order  of  have  neglected  to  keep  In  repair  a  divi- 
court,as  provided  by  Md.Code,  art,  16,  sion  fence,  "the  word  imrurred  means 
4  23,  operates  as  constructive  notice  'brought  on' (Web.  Diet.),  and  by  this 
from  the  time  it  is  made,  Pfeaff  v.  statute  the  party  in  default  Is  to  have 
Jones,  50  Md.  263.  no  action  for  damf^s  brought  on  him- 

Ballaf  to  Junior  KortsasMt.— Where  self  in  some  manner."  Deyo  v.  Stewart, 

heirs  of  a  junior  mortgagee  of  land  held  4  Den,  (N.  Y.)  103. 

by   Slate  certificates  of  purchase,  who  Under  an   act   providing   that  each 

.had  not  been  made  parties  to  the  fore-  party  shall  be  liable  for  costs  incurred 
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INCUR  A  BLE—fXDEB  TED— IN  DEB  TEDNESS. 


IHCUBABLE. — Admitting  no  cure.* 

IHDEBTED— IHDEBTEDHMa— (See  Debt).— Placed  in  debt; 
being  under  obligation ;  held  to  payment  or  requital ;  beholden.* 

Indebtedness  is  pecuniary  obligatioi\.  It  includes  liabilities  of 
every  sort,  present  and  to  accrued 


by  him,  which  may  be  collected  by  ex- 
ecuiion  in  case  they  cannot  be  collected 
from  the  party  against  whom  they  are 
adjudged,  the  fee  for  a  guardian  ad 
iHem  of  the  defendant  is  costs  incurred 
by  the  ptainttfT,  though  Eucceasfut. 
Ashe  V.  YoungBt.  (Tex,).  3  S.  W.  Rep. 
454- 

A  judgment  obtained  after  a  date 
named,  imon  an  action  for  a  hoe  ineti- 
tuled  belore  that  date,  is  not  a  debt  in- 
curred after  the  date.  Knight  v.  Whit- 
man, 6  Bush.  (Ky.)  57;  B.  c.  9g  Am. 
Dec.  651. 

Where  a  purchaser  of  land  gave  hie 
notes  with  another  as  security  for  the 
purchase  money,  and  the  assignee  of 
the  notes  subsequently  took  in  their 
stead  notes  of  the  principal  alone,  these 
latter  were  keld  to  be  a  debt  incurred 
for  the  purchase  of  land.  Williams  v. 
Jones,  100  111.  362. 

Where  an  act  placed  additional  duties 
in  respect  to  the  registry  of  votes  upon 
a  town  clerk  and  authorized  the  parish 
ofHcers  to  repay  him  "expenses  in- 
curred," this  expression  meant  money 
paid  out  by  him,  and  did  not  inclucfe 
remuneration  for  his  services.  It  did 
not  mean  Ilia  labor.  Reg.  i'.  Kingston 
upon  Hull,  J  E.  &  B.  184. 

A  guaranty  for  all  Uabilily  incurred 
fay  A  to  B  would  in  strictness  relate  to 
past  transactions,  but  evidence  is  ad- 
missible to  show  that  A  was  not  at  the 
time  indebted  to  B,  and  that  the  guar- 
anty therefore  applied  to  future  indebt- 
edness. Agawam  Bank  v.  Strever,  18 
N.  Y.  503. 

TheactofcongressofJune6th,  1873, 
section  13,  provided  that  a  distiller  who 
carried  on  business  after  the  time  stated 
in  a  notice  of  suspension  should  incur 
the  forfeitures  provided  for  persons  who 
carried  on  business  without  having  given 
bend,  being  the  forfeitures  mentioned 
in  section  44  of  the  same  act.  The  word 
"incur"  here  means  "bring  into  opera- 
tion,'' and  the  forfeiture  takes  effect 
without  regard  to  ownership.  United 
States  V.  Distillery  at  Spring  Valley,  11 
Blatchf.{C.C.)  iss- 

1.  In  construing  the  law  giving  an 
action  of  rehlbition  where  a  slave  sold 
Jiad  an  infirmity  incurable  by   nature. 


a  liOuislana  court  said:  "An  infinrilty 
is  incurable  either  by  its  nature  or  by 
the  progress  it  has  made,  or  by  the  ig- 
norance of  the  physician.  When  an 
infirmity  results  from  the  injury  of  one 
of  the  organs  necessary  to  life,  as  the 
brain,  the  heart  or  the  lungs,  it  Is,  and 
always  will  l>e,  incurable  by  its  nature. 
It  is  also  said,  though  not  very  correct- 
ly, to  be  incurable  by  its  nature  when 
the  healing  art  ba.s  no  remedy  to  cure 
it.  .  ■  .  When  an  infirmity  curable 
by  Its  nature  has  been  neglected  or  ill 
treated  in  its  ticglnning,  it  reaches  a 
stage  where  It  ceases  to  be  curable  and 
is  said  to  be  incurable  by  the  progress 
it  has  made.  *  When  the  infirmity  is 
such  that  the  physician  called  to  heal  it 
is  ignorant  of  the  means  of  cure,  it  is 
said  to  be  incurable  by  Che  ignorance 
of  the  physician. 

"  Out  of  these  three  classes  oflncura- 
ble  infirmities  the  law  gives  the  rehibi. 
tory  action  In  the  case  of  those  which 
are  incurable  by  their  nature."  St. 
Romes  v.  Fore,  10  Mart,  205. 

3.  Webster,  quoted  in  C.  S.  P.  U.  Si 
C.  R.  Co.  V.  Lundstrom,  16  Neb.  354. 

S.  Merriman  v.  Social  Manf.  Co.,  11 
R.  I.   175.     In   this   case  the  court.  In 


construmg 
debtednesH, 
word  of  lai  _ 
denote  almost 


"Indebtedness  is  a 
ning.  It  is  used  to 
ry  kind  of  pecuniary 
uuiigouuii  origlnatmg  in  contract,  .  .  . 
The  language  is,  'all  the  indebtedness 
.  .  .  now  due  or  to  grow  due.'  The 
assumption  was  obviously  meant  to  be 
comprehensive.  We  think  It  must  be 
held  to  cover  liabilities  contracted  by 
endorsement,  whether  then  due  or  to 
grow  due. 

The  term  includes  not  only  debts 
voluntarily  contracted,  but  every  debt 
of  every  character  however  arising. 
As  used  in  a  statute  making  the  trustees 
of  a  corporation  individually  liable  if 
the  indebtedness  exceeded  the  capital, 
it  includes  a  judgment  for  costs.  Allen 
V.  Clark  (N.  V.),  i .  Cent.  Rep.  ^2. 

Where  a  tesUtor  directed  that  "all 
moneys  or  indebtedness  which  shall  ap- 
pear upon  any  Inventory  or  ledger  or 
book  of  account"  kept  by  him,  "charged 
as  due"  to  him   from   any  of  the  bene- 
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IN  DEB  TED^INDEB  TED  NESS. 

ficiarieE  durii^  hie  liletime,  "and  oe  an  pal  corporations  may  create  debts,  'In- 

ouUtanding  and  unsettled  account"  at  debtednew"  is  not  to  be  limited  to  debts 

the  time  of  his  decease,  should  be  de-  evidenced  hy  bond  or  those  which  are 

ducted   from  the   share  of  the   person  due  simplj.     Where  the  contract  made 

concerned,  the  word  was  keld  to  cover  hy  the   municipal   corporation  pertains 

advances  so  made.     The  word   "indcbt-  to  its  ordinary  expenses,  and  is,  together 

fdness"  is  not  exclusively  alerm  of  legal  with    other    like    expenses,    within    the 

teclinicality.     It  has  at  times   a   signifi-  limit  of  its  current   revenues  and  such 

cation  far  broader  than  the  law  diction-  taxes  as  il  maj'  legally  and  in  good  faith 

uries  assign  to  it,  not  even   involving  of  intend  to  levy   therefor,  such    contract 

necessity  the  idea  of  money  obligation,  does   not  constitute  the   'incurring  of 

Like  anv  other  word,  therefore,  which  indebtedness'  within   the  constitutional 

is  used  in  a  testamentary  paper,  Its  sig-  prohibition. "     Grant   v.  Davenport,  36 

nification  is  open  to  construction,  and  it  Iowa  305. 

may  be  necessary  to  scrutinize  tiie  pro-  Indebtedness  covers  any  agreement 
visions  of  the  testator's  will,  and  even,  to  pay  money  when  no  suitable  pro- 
under  some  circumstances,  the  condition  vision  has  lieen  made  for  the  prompt 
of  his  estate'  and  his  relation  to  the  discharge  of  the  obligation.  It  covens 
objects  of  his  bounty,  In  order  to  ascer-  orders  on  a  city  treasury,  even  for  cur- 
tain the  sense  in  which  he  has  seen  lit  rent  expenses,  when  there  are  no  funds. 
to  employ  it.  Matter  of  Rotiert,  4  applicable  for  their  payment.  Sockett 
Dem.  (N.V.)  185.  v.  New  Albany,  88  Ind.  473;  Valparaiso 

In  a  statute  subjecting  the  purchaser  i'.  Gardner,  97  Ind.  i. 

of  a  railroad  to  all  the  indebtedness  ex-  "The  plain  object  of  such  restricticms 

isting  against  the  company  from  which  is  to  require  that  all  moneys  which  are 

it  is  purchased,  "the  word  indebtedness  to  be  paid  for  municipal  expenses,  after 

Is   used   in   its   large  and  general  sense  the  debt  has   reached   the   fixed   limit. 

and  not  In   a  technical  one.     .     .     The  shall  be  raised  bv  taxation.     In  view  of 

plaintiff  in  error  took   the  railroad  in  the  object  It  is  clear  (and  all   the  cases 

question  charged  with  the  payment  of  agree  In  this)  that  prohibitions  against 

any  just  claims  which  were  outstanding  Increasing  the  Indebtedness  or  the  debt 

against  the  road  and  its  former  owner  of  a  municipality  are  not  to  be  construed 

as   such."     C.   S.   P.  U.  &  C.  R.  Co.  v.  ae    limited    to    obligations   which    are 

Lundstrom.  16  Neb.  254.  debts  to  nomine,  but  are  to  be  extended 

In  ObATtw  or  By-IAw  of  Dorporattan  to  all  contracts  for  the  payment  of 
—  (See  Stock,Stockholdkrs). — "The  money,  or  contracts  whereon  the  pay- 
word  indebltd,  when  employed  in  a  ment  of  money  may  Ire  enforced;  but 
by-law  or  charter  restraining  a  stock-  where  the  money  to  be  paid  upon  such 
holder  from  transferring  his  stock  while  contracts  \s  provided  for  to  be  raised  by 
indebted  to  the  company,  applies  as  well  taxation  under  some  fixed  and  definite 
to  debts  to  become  due  as  to  those  scheme,  such  contracts  are  not,  in  my 
which  are  actually  due,  and  as  well  to  judgment,  within  such  prohibition. 
those  owing  by  thestockholderas  surety  Where,  however,  the  money  to  meet 
or  endorser  as  to  those  in  which  he  is  such  contracts  is  not  provided  for  to  be 
the  principal  debtor."  S(.  Louis  Per-  raised  by  taxation  and  appropriated  for 
petual  Ins.  Co.  v.  Goodfellow,  9  Mo.  that  purpose,  or  by  some  legislative 
■54;  Grant  v.  Mechanics  Bank,  15  S.  &  scheme  which  positivciy  prescritres  that 
R.  (Pa.)  140^  Rogers  v.  Huntingdon  it  shall  be  raised  by  taxation  and  ap- 
Bank,  12  S.  &  R.  (Pa.)  77;  Sewall  7'.  proprlated  for  its  payment  as  needed, 
Lancaster  Bank,  t?  S.  &  R.  (Pa.)  286.  then  such  contracts  60  increase  the  in- 
CoHlra,  In  re  Stockton  Malleable  Iron  debtednesB  or  debt  of  municipal  corpo- 
Co.,  2  Ch.  Div,  101.  Under  such  a  rations  within  the  meaningot^ such  pro- 
provision  a  liability  to  pay  for  amount  hibltions."  Maci£,  J.,  In  State  v.  At- 
of  stock  subscribed  is  an  Indebtedness,  lantic  City  (N.  J.),  9  Atl.  Rep,  765;-s„ 
even  though  not  yet  called  for.  P.  &  c..  II  East  Rep.  589.  And  see  Daven- 
C.  R.  Co.  V.  Clarke,  29  Pa.  St.  146.  port  v.  Kleinschmidt  (Mont.),  13  Pac. 
But  see  Kahn  v.  Bank  of  St.  Joseph,  70  Rep.  257;  s.  c,  i  Ry.  Corp.,  L.  J.  366, 
Mo.  263.  (See  vol.  j,  p.  144.) 

LUnltatloni  to     KnnlclVKl  Indsbtod-  "A  party  becomes  indebted  when  he 

neaa. — (See  Debt,  vol.  5.  p.  1^5, <•/  seq.)  enters  into  an  obligation  to  pay.     Web. 

—I'nder  the  various  constitutional  and  Diet.     .     .     .     The    purchaser,  having 

slatutory    ])rovifiions   whereby   limit  is  become  bound  to  pay,  has  incurred  an 

pliicediiponthrextent  to  which  munici-  indebtedness   which  "he   may   be   com- 
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i  INDECENT—INDECOROUS— INDEMNITY. 

nsscehct.— see  exposure  of  person;.  disorderly 
House;  Obscene  Publications. 

ISSBCEHT. — Unfit  for  the  eye  or  ear ;  tending  to  obscenity.' 

nrosCZHT  EXP08UBE.— See  Exposure  of  Person. 

IHSECEHT  LANOUAOE. — See  OBSCENE  Language. 

nntSCBNT  PTJBLICATIOHa— See  Obscene  Publications. 

in)EC0R0IJ8.~Impo1ite.2 

IBDEFIHITX." 

mSBIHITY. — (See  Agency;  Indemnity  Contracts;  In- 
suRANCE;  Subrogation;  Torts.) 

1  Deflnltioii. — Security  to  save  harmless ;  exemption  from  loss 
or  damage ;  security  from  penalty,  or  the  punishment  of  past 
offences.*  A  writing  to  secure  one  from  all  danger  and  damage 
that  may  ensue  from  any  act.^     That  which  is  given  to  a  person. 

pelled  to  paj'.     Being  thue  bound  he  is  Diet."   United  States  v.  Loftis,  iz  Fed. 

in  debt,  no  matter  what  amount  of  prop-  Rep.  67;. 

erty  lie  may  l>Bve  received  in  coneld-  3.  It  is  error  to  charge  the  jury  that 
eration  for  his  obligation.  He  has  recovery  can  be  had  against  a  railroad 
become  indebted  for  his  purpose."  The  company  for  Indecorous  conduct  of  its 
isiue  of  Iwnds  U  such  an  indebtedness,  employes.  "This  word  as  defined  by 
Scott  V.  City  of  Davenport,  34  la.  308.  Webster,  and  as  commonly  understood. 
"We  are  not  by  any  means  inclined  to  means  impolite,  or  a  violation  of  good 
Ibnlt  or  restrain  the  meaning  of  the  manners  or  proper  breeding.  It  is 
word  'indebtedness'  as  there  used,  so  broad  enough  to  cover  the  slightest  de 
as  to  confine  it  to  debts  evidenced  bv  parture  from  the  most  polished  polite- 
bond,  or  to  those  which  are  due  sim-  ness  to  conductwhichis  vulgarorlnsult- 
pty,  but  rather  to  give  the  word  its  fair  ing.  It  does  not  necessarily,  nor  in 
and  legitimate  meaning  and  general  deed  generally,  involve  an  insult.  The 
acceptation."  It  includes  all  contracts  latter  assumes  superiority,  and  olfends 
entered  into  which  cannot  be  met  by  the  self  respect  of  the  person  to  whom 
current  revenue,  French  v.  City  of  it  is  offered,  while  the  former  excites 
Burlington,  42  Iowa  614.  pity  or   contempt  for  the  one  guilt*  of 

BrldMiM  of  mdabtodnau.— Under  a  it.     A  word  or  act  may  be  both  indcc- 

constitulional  provision  that  "no  scrip  orous  and  insulting,  but  yet  it  lacks  the 

.     .    .     shall  be  issued  except  for  the  essential  elements  of  an  insult, 
redemption  of  stock,  bonds  or  otherevi-         "In   the  case   now  under  considera- 

dences  of  indebtedness   previously  is-  tion,  the  jury  may  have  believed  it  was 

sued,"  bank  bills  not  issued  directly  by  indecorous  in  the  conductor  not  to  stop 

the  State,  but  issued  by  a  corporation  the    train    at.  the  platform,  or    not  to 

created   by  the   Slate,  in  which  it  was  carry  her  valise  for  her  when  she  was 

the    sole    stockholder,   under    express  leaving   the   train,  or  to  let  her  get  off 

authority  from  the   State,  and  for  the  between  stations,  although  she  chose  to 

sole  benefit  of  the  State,  arc  such  evi-  do  so  rather  than  sulFer  inconvenience 

dences  of  indebtedness.       Bond     Debt  by  being  carried  to  the  next  station,  or 

Cases.   II    S.   Car.  zoo,  387.  in   merely   telling   her   that  she  could 

A  judgment  is  an  evidence  of  indebt-  walk  bacL  to  her  station;  yet  none  of 

edness  in  writing.     D'Donneli  i".  C.  &  these  things  amounted  to  'insult,  Indlg- 

A.  Ry.  Co.,  32  III.  App.  133.  nily,  oppression  or  inhumanity.'"  L.  & 

1.  United    States   -o.    Wightman,    17  N.   R.   Co.   v.   Ballard   (Ky.J,  3S.  W. 

Pitts,  L.  J.  242.     In   construing   an  act  Rep.  530;  e.  c,  9  Ky.  L.  Rep.  9. 
forbidding  the  use  of  the  mails  to  circu-         8.  A  lessee  "for  ihc  term  of  one  year 

late  publications  of  an  indecent  charac-  and  an   indefinite    time  thereafter,"  at 

ter.  It  was  said:  "The  term   is   said   to  an  annual  rent,  is  a  tenant  from  year 

signify  more  than   indelicate   and   less  to  year.  Pugsley  t>.  Aiken,  11  N.  Y.  494. 
than    immodest — to    mean    something        4.  Webster's  Dictionary, 
unfit  for  the   eye   or   ear.     Worcester        5.  Wharton's  Law  Dictionary. 
10  C.  of  L.— 16                           401 
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INDEMNITY  CONTRACTS. 

to  prevent  his  suffering  damage.'  In  England  there  is  an  act 
which  provides  that  every  deed,  will  or  other  instrument,  creating 
a  trust  either  expressly  or  by  implication  shall,  without  prejudice 
to  the  clauses  actually  contained  therein,  be  deemed  to  contain  a 
clause  that  the  trustees  or  trustee  for  the  time  being  of  the  said 
deed,  will  or  other'  instrument,  shall  be  respectively  chargeable 
only  for  sugh  moneys,  stocks,  funds  and  securities  as  they  shall 
respectively  actually  receive,  notwithstanding  their  respectively 
signing  any  receipt  for  the  sake  of  conformity,  and  shall  be 
answerable  and  accountable  only  for  their  own  acts,  receipts, 
neglects  or  defaults,  and  not  for  those  of  each  other,  nor  for  any 
banker,  broker  or  other  person  with  whom  any  trust-moneys  or 
securities  may  be  deposited,  nor  for  the  insufficiency  or  deficiency 
of  any  stocks,  funds  or  securities,  nor  for  any  other  loss,  unless 
the  same  shall  happen  through  their  own  wilful  defaults  respect- 
ively; that  it  shall  be  lawful  for  the  trustees  or  trustee  for  the 
time  being  of  the  said  deed,  will  or  other  instrument,  to  reim- 
burse themselves  or  himself,  or  pay  and  discharge  out  of  the 
trust  premises  all  expenses  incurred  in  or  about  the  execution  of 
the  trusts  or  powers  of  the  said  deed,  will  or  other  instrument." 
mSEMHITT  COHTEACTg.— (See  Indemnity.) 


I.  Definition,  401.  1.   WAen   SMerif  May  Dtwn 

'   "-"flity.  403.  /ttaemnily,  i^- 

Consideralion,  403.  J.    Validity,  411. 


frauds,  404,  ^ 

3.  llleri'lity,\D^.  4.  Poteer  of  "Attorneys,  437. 

III.  Indemnfiy  for  TrespaBS,  407.  j.  Effect  of  Refusal  of  Imdem- 

IV,  IndemnitleH   Against    Expense  nity,  418. 

of  Highway,  408.  6.   Liability      of      Obligors      to 
V.  Indetonitiea  to  Bail,  409.  Claimant,  419. 

VI.  Construction,  410.  7.  Breach  of  Condition,  ^y^. 

VII.  Breach  of  Condition,  411.  8,  Measure  of  Rtcovtry,  433. 

VIII.   Notice  of  Suit  Against  Oblige,  g.  Assignment      of     Bond      to 


Claim 


'.434-  . 


'.  435- 


I.  Definition. — A  contract  of  indemnity  is  an  agreement  be- 
tween two  parties  whereby  the  one  party,  the  indemnitor,'  either 
agrees   to   indemnify  and   save   harmless  the  other  party,  the  in- 

1.  Bouvier's  Law  Dictionary.  recognition  a»  a  standard  legal  techni. 

1.  33and  23  Vict.,  ch.  3:;.  f  ii.  catity.      InstanceB   of    its   use   will   be 

3.  The  use  of  the  word  "indemnitor"  fountl  in  the  following  cases;  Smith  f. 

appears  to  be  of  comparatively  recent  McGehee,  i4Ala.  404;  Lewis  v.  Johns. 

origin.     It   is   not  given   in   Webster's  34  Cal.  633;  Davidson  v.  Dallas,  8  Cai. 

dictionary,  nor    is   il    justified   by  the  127,  154;  Lesher  v.  Getman,  30  Minn. 

fnistence  of  a  corresponding  word  in  321;  iferring  v.  Hoppock.  11;  N.  Y.  413; 

the  Latin  language.     It  however,  very  Bridgeport  Ins.  Co.  7'.  Wilson,  34  N. 

appositely  ex  presides  the  idea  intended  Y.  371;,  280,281;  Aberdeen  P.BIackr 

ti>  be  conveyed,  and  has  been  recognized     '     ■"     ""  "  ' 

and  used  sufficiently  often  to  justify  its 
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T«iiaity.  INDEMNITY  CONTRACTS.  THiiity. 

demnitee,*  from  loss  or  damage,*  or  binds  himself  to  do  some 
particular  act  or  thing,  or  to  protect  the  indemnitee  against  lia- 
bility to,  or  the  claim  of  a  third  party.' 

n.  Validity. —  i.  Consideration. — Following  the  general  rule 
that  any  consideration  is  sufficient  to  support  a  promise,  in  the 
case  of  indemnity  contracts  any  injury  to  the  promisee — r,  ^.,  if 
he  incurs  expense  in  reliance  upon  the  obligation  of  the  promisor, 
—or  benefit  to  the  promisor,  is  a  sufficient  consideration.*  A 
moral  obligation  will  form  a  sufficient  consideration ;  ^  and  the 

I'.  Ferris,  77  How.  Pr.  (N.  Y.)  los,  103,  to   H»&ume   the  defence  upon  a  promise 

The  only  law  dictionary  which  recog-  to  indemnify  him  and  pay  all  coats  re- 

nizes  It  Is  Anderson's.  covered  against  hini,  such   promise  in 

1,  This  term  has  scarcely  been  used,  not   void   for   want    of   consideration. 

The  only  instance  appears  to  be  in  the  Goodspeed  v.  F\iller,  46  Me.  141. 

case  of  Weller  v.  Eames.  i ^  Minn,  461:.  Indamnlty  to  OtBoor. — An  officer  hav- 

It  is  used  here  In  view  of  the  fact  that  Ine  an  execution  in  his  hands,  received 

It  is  the  only  term  to  express  technically  a  letter  from  the   creditor's    attorney 

the  idea  to  be  conveyed.  stating  that  A  was  authorized  to  act  in 

8.  This  Ig  the  contract  of  indemnity,  respect  to  the  collection  of  theexecu- 
strictly  so  called.  The  covenant  against  tion,  and  that  his  engagements  for  an 
liability  is  not  phllologically  a  contract  Indemnity  might  be  relied  upon.  The 
of  indemnity.  The  reports  are  full  of  olGcer  levied  by  A's  direction  on  goods 
instances  in  which  the  word  "indem-  supposed  to  belong  to  the  debtor, and 
nity"  has  been  used  in  its  strictly  literal  paid  over  the  money  to  A  upon  his 
meaning,  and  the  distinction  must  be  giving  a  bond  of  indemnity,  and  prom- 
kept  clearly  in  view.  See  Gage  v.  ising  to  procure  a  surety.  The  attor- 
Lew Is,  63  111.  604;  Weller  v.  Eames,  15  ney  then  wrote  that  he  was  informed 
Minn.  461;  Valentine  n.  Wheeler,  122  of  his  doings  and  agreed  that  A  should 
Mass.  566;  Hoy  v.  Hansboroujgh,  i  save  the  officer  harmless  according  to 
Freem.  Ch.  (Miss,)  ^33;  Carson  Opera  the  terms  of  his  engagement.  T 
House  Assoc,  v.  nliller,  16  Nev.  327;  brought  an  action  against  the  officer 
Jones  If.  Child,  8  Nev.  ili;  Chace  v.  and  recovered.  It  was  *e/rf  that  there 
Hinman,  8  Wend.  (N.  Y.)  452;Crippin  was  suificient  consideration  to  support 
3J.  Thompson,  6  Barb.  (N.  Y.)  532;  the  attorney's  promise.  Train  t>.  Gold, 
McGee  v.  Roen,  4  Abb.  Pr.  (N.  Y.)  8;  22  Mass.  (5  Pick.)  3S0. 
Crofoot  ».  Moore,  4  Vt.  204;  Pond  i'.  Entry  Dpoii  Luidi.— In  Allaire  n. 
Warner,  i  Vt.  532.  Ouland,  I  Johns.  Cas.  (N.   Y.)  53,  It 

a.  Weller   u.  Eames,   n;   Minn.  461;  was  «<;/f/ that  If  an  employer  directed 

Peck    V.    Wakely,    2    McCord    (S.   C.)  his  servant  to  enter  upon   lands  under  a 

279;  I  Bouv.  Law  Diet.  (15th  ed.)  786;  claim  of  right,  promising  to   Indemnify 

Anderson's  Diet,  of  Law,  534;  Whart.  him   iigainst   loss   if  such   entry  should 

Law     Lex.    (5th      Eng.    cd.)     470;    1  prove  to  be  a  trespass,  the  act   of  the 

Abbott's  Law  Diet.  59S.  promisee  in  obeying  the  direction   was 

4.  Dorwin  t>.  Smith.  3;  Vt.  6q.  a  sufiicient  consideration. 

RalMue  of  Usn. — Where  the  plain-  S«iimt*1  of  Propcrtr. — The  danger 
tiff,  a  constable,  attached  a  horse,  the  incurred  in  removing  properly  under  a 
property  of  an  absent  debtor,  which  claim  of  right  is  sufficient  consideration 
was  in  the  poasension  of  the  defendant,  to  support  an  indemnity  to  those  en- 
who  promised  that  if  plaintiff  would  re-  gaged  in  or  participating  in  the  re- 
lease the  horse  he  would  pay  the  debt,  moval.  Avery  i',  Halsey.  31  Mass.  (14 
it  was  held  that  the  promise  of  the  de-  Pick.)  174. 

fendant  was  not  a  madam  pactum,  the  P.  A  debtor  who  hud  been  allowed 
plaintiff  having  parted  with  the  lien  at  by  the  sheriff''s  deputy  to  escape,  prom- 
defendant's  request.  Adkinson  x>.  Bar-  ised  afterwards  to  indemnify  the  sher- 
fleld,  I  McCord  (S.  Car.)  575.  itTlbr  the  amount  of  the  debt  and  costs 

7«nBlaaimi  to   Dafend   Suit. — If   the  paid  by  him;  und  it  was  held  that  the 

delendant   in   a  suit  at  law,  at  there-  moral  obligation  upon  which  the  prom- 

(]uest  of  a  third  person  indirectly  inter-  Ikc  was   based  was  a  good  considera- 

ested  ID  the  re«ult,  permlU  such  person  tion.  Doty  i.Wi!son,i4  Johna.N.Y.J378. 
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promise  of  indemnity  will  be  sustained,  even  though  given  subse- 
quently to  the  event  out  of  which  the  promisee's  Hability 
arises.' 

2.  As  Affected  by  Statute  of  Frauds. — In  most  of  the  States  it 
is  held  that  a  promise  of  indemnity  is  not  a  collateral,  but  an 
original  promise,  and  that,  therefore,  such  contracts  are  not  with- 
in the  provision  of  the  statute  of  frauds  that  a  promise  for  the 
debt  or  default  of  another  must,  to  be  valid,  be  in  writing*     But 


1.  See  Doty  v.  Wilson,  14  Johns.  (N. 
Y.)  378- 

AutMWlftiit  PromlM. — An  obligation 
undcrlalten  on  the   faith    of  a   promise     Nevi 


that  the  obligant  would  be  indemnified 
is  sufficient  consideration  for  a  bond  of 
indemnity  subsequently  executed.  Grim 
V.  Semple,  39  Iowa  570. 

ProndM  SnlMaqnent'to  LUbUlty. — X 
having   paid   to   B   the  whole  ofa  de- 
mand cfalmed  by  B,  but  part  of  which    412;  Barry  -v. 
was  due  to  C,  B  afterwards  engaged  to     Lyon  v.  Clar 
indemnify  A  against   any 
It  was  held  that  the  promi 


claim    by  C 
e  of  indem 


58  N.  U.  523;   Holmes  T.   KnfghU, 
N.    U.     17s;     New    Jersey,      Apgars 
Admrs.  T.  Hiler,    14  N.J.  (4  Zab.)  L. 
812;  JVew  Tork.  Sanders  v.  Gillespie, 

59  N.  Y.  2;o;  Konitzky  v.  Meyer,  49 
"  Y.  571;  MflUory  V.  Gillett,  21  N.  Y. 

i> ^^    Ransom,   11  N.  Y,  462; 

lark.  8  N.  Y.   148;  Farley  i. 


Ileveland,  4  Cow.  (N.  Y.)432;  Conki 
V.  Hopkins.  17  Johns.  (N- Y.)  113;  Har- 
rison Ti.  Sawtel,  10  Johns.  (N.  Y.)  242; 
sideratJon,  although  It  was  made  after  Allaire  v.  Ouland,  2  Johns.  (N.  Y.;  Cas. 
the  payment  of  the  money.  Lord  52;  Chapin  v.  Merrill,  4  Wend.  (N.Y.) 
SufBeld  v.  Brace,  j  Stark.  153.  657.     But  see  Kingsley  ti.  Balcomc,  4 

Where  an  agent,  acting  in  the  service  Barb.  (N.  Y.)  131.  Vermont,  Hodges 
and  for  the  benefit  of  his  principal,  is  v.  Hall,  29  Vt.  209;  Beaman  11.  Rus«ell, 
subjected  without  anv  fault  of  his  own  20  Vt.  205;  Wisconsin,  Vogel  V.  Melms, 
to  a  loss  by  means  of  a  groundless  suit  31  Wis.  206;  s.  c,  11  Am.  Rep.  608; 
brought  gainst  him  by  a  third  person,  Shook  :'.  Vanmater,  22  Wis.  532;  and  in 
such  loss  will  constitute  a  sufficient  the  .fet/ei-o/ Ci>i(r/j,Townsley  o.  Sum- 
consideration   to  support  a  promise  by     rail,  27  U.  S.  (2  Pel.)  170;  bk.  7,  L.  ed, 

the  principal  to  indemnify  the  agent.     386;  D'Wolf  i-.  R "    ' 

Stocking  Ti.  Sage,  i  Conn.  519.                    Pet.)  476;  bk.  7,  L. 
1.  This    is    the    rule  in   California,         In  Oiio  the  late. 
Lerch  v.  Gallup,  67  Cal,  595;  Stark  v.    Joseph,  34  Ohio  St.  32,  iolds  that 
Raney,  iS  Cal.  622;   Conaeclicnt.  Reed     bal  promise  by  a  judgment  creditoi 
-'.  Holcomb,  31  Conn.   360;    Marcy  p.    indemnify  an  officer  holding  — 


J'Wolf  I-.  RabaUd,  26  U.  S.  (1 
Pet.)  476;  bk.  7,  L.  ed.  227. 
In  Oiio  the  latest  decision,  Mays  1: 


Crawford,  16  Conn.  549;  Stocking  v. 
Sage.  1  Conn.  519;  (Jmryia.  Bohannon 
r.Jones,  3068.488;  Jones  v.  Shorter, 
I  Ga.  294;  Illinois.  Nelson  v.  First  Nat. 
Bank,  48  III.  36;  Indiana,  Anderson  v. 
Spence.  72  Ind.  315;  s.  c,  37  Am.  Rep. 
t6;;  Horn  v.  Bray,  s'  I"''.  S.'i,'?;  lovja. 
Mills  V.  Brown,  1 1  Iowa  314;  Kentucky, 
Lucas  V.  Chamberlain,  8  B.  Mon.  (Ky.) 


against  loss  or  damage  from  the 
seizure  and  sale  of  property  claimed  by 
the  debtor  to  be  exempt  from  execution, 
is  not  within  the  statute  of  frauds.  But 
in  the  earlier  cases  of  Kelsey  v.  Hibbs, 
13  Ohio  St.  340.  and  Easter  v.  While, 
12  Ohio  St.  219,  it  was  held  Ihat  a 
promise  to  indemnify  one  who  had  be- 
y  upon  a  bond  against 


276;  Dunn  V.  West,  5  B.   Mon.   (Ky.j  loss  arising  therefrom  was  within  the 

376;   .Wa«(ic*BSF(/*,  Perley  v.  Spring,  statute  of  frauds,  and  therefore  invalid  if 

12  Mass.  297;  Perkins  v.  Littlclield,  87  not  in  writing.     In  Mays  t.  Joseph.  34 

Mass.  (5  Alien)  370;  Aldrich  v.  Ames,  Ohio  SI.  22.  the  decision  was  rendered 

75  Mass.  (9  Gray)  715;  Fish  v.  Thomas,  upon  the  ground  that   the  promise  was 

71  Mass.  (5  Gray)  45;  Alger  v.  Scovilte,  an  original  and  not  a  collateral  entrage- 

67  Mass,  (1  Gray)  391;  Blake  %:  Cole,  ment;  Ihat  there  was  no  element  of  debt, 

39  Mass.  (22  Pick.)  97;  Chapin  v.  Lap-  default  or  miscarriageof  any  third  party 

ham,  37  Mass.  (20  Pick.)  4f)7;  Maine,  in  theagreement,and  thattheactagalnsl 

Goodspeed  v.  Fuller.  46  Me.  141 ;  Knight  which  the  indemnity  was  promis^  was 

V.  Sawin,6  Me. 36ii  Smith  T'.  >Iayward,5  for   the   benefit   of  the  promisor,    and 
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(^  some  States  the  contrary  view  has  been  adopted,  and  it  has 
,^«»i  held  that  contracts  of  indemnity  are  invahd  except  they 

**s[y  the  requirements  of  the  statute.* 
«;^.3.  Illegality. — If  the  parties  at    the    time  of   entering  into  a 

'^tract  of  indemnity  are  aware  that  the  act  which  the  indemni- 

^i^^fope  was  not  within  the  statute  of  It  has  been  dosed  within  very  narrow 
Yv**3i.  The  court  in  its  opinion  made  llmite  by  the  course  of  the  authorities 
^  Yererence  to  the  earlier  cases,  and  and  seems  scarcely  open  for  general  ex- 
'i^e  is  nothing,  therefore,  to  show  amination,  at  least  in  those  States 
whether  it  was  intended  to  overrule  the  where  the  English  authorities  have 
taw  IS  there  laid  down.  been  fully  recognized  and  adopted  in 
In  EnsUnd  a  contract  of  Indemnity  practice.  If  A  agree  to  advance  B  a 
is  ketd  by  the  greater  number  of  the  sum  of  money,  for  which  B  is  to  be 
decisLona  to  be  an  original  promise,  and  answerable,  but  at  the  same  time  it  is 
Iherefore  not  within  the  purview  of  the  expressed  upon  the  undertaking  that  C 
ttstute,  Eastwood  t.  Kenyon,  ii  Ad.  will  do  some  act  for  the  security  of  A 
&  E,  438;  Green  v.  Cresswell.  10  Ad.  and  enter  into  an  agreement  with  A 
m  E.  +51;  Toplis  V.  Grane,  s  Bing.  N.  for  that  purpose,  it  would  scarcely  seem 
Ciu.6j6iThomasi'.Coo1[,  8B.&C.738;  a  case  ofa  mere  collateral  undertaking; 
Cripps  V.  Hartnoll,  4  B.  &  S.  414;  32  but  rather,  if  one  might  use  the  phrase, 
L.J_N.  S.,  QjB,  381:  10  lur..  N.  S.  a  trilateral  contract.  The  contract  of 
100;  8  L.  T.,  N.  S.  76^;  Reader  v.  King-  B  to  repay  the  money  is  not  coincident 
ham,  13  C.  B.,  N.  S.  344;  Batson  v.  with  nor  the  same  contract  with  C  to 
King.  4  H.  &  N.  739;  Wildes  v.  Dud-  do  the  act.  Each  is  an  original  prom- 
low,  L.  Rep.,  19  Eq.  198;  Lakeman  v.  ise.  though  the  one  may  be  deemed 
Mountstephen,  L.  R.,  7  H.  L.  Cas.  17;  necessary  or  secondary  to  the  other. 
43L.J.,  N.  S„  QjB  i88;3o  L.  T.  437;  The  original  consideration  flows  from 
a  W.  R.  617,  overruling  L.  R.,  5  Q\.B.  A,  not  solely  upon  the  promise  of  B  or 
613.  But  see,  to  the  contrary,  Winck-  C,  but  upon  the  promise  of  both,  diver- 
worth  V.  Mills,  2  Esp.  484.  so  inluita,  and  each  becomes  liable  to 
Orlffnal  and  Oollftttral  PrmnlMB, — In  A,  not  upon  a  joint  but  a  several  under- 
D'Woir  p.  Rabaud,  26  U.  S.  (1  Pet.)  taking.  Each  U  a  direct,  oHginal 
476,  Story,  J.,  said:  "The  statute  of  promise,  founded  on  the  same  con- 
irtuds  of  New  York  is  a  transcript  on  slderation.  The  credit  is  not  given 
this  subject  of  the  slatute  of  igth  of  solely  to  either  but  to  both;  not 
Charles  II,  ch.  3.  It  declares  that  no  as  jomt  contractors  on  the  same  con- 
sctton  shall  be  brought  to  cluirge  tract,  but  as  separate  contractors  upon 
■  defendant  on  a  special  promise  co-existing  contracts,  forming  parts  of 
for  the  debt,  default  or  miscarriage  the  same  general  transaction, 
dI'  another,  unless  the  agreement  1,  Alabama,  Martin  v.  Black,  30 
"^  some  memorandum  or  note  Ala.  309;  Brown  -v.  Adams,  i  Stew. 
'krtof be  in  writing  and  signed  by  the  (Ala.)  51;  Mississippi,  "Slay  v.  Will- 
parij;  or  by  anyone  by  him  authorized,'  iama,  61  Miss.  115;  s.  c,  48  Am.  Rep. 
'^«  temis  'collateral'  and  'original'  80;  Missouri,  Bissig  u,  Britton,  59  Mo. 
praniiBe  do  not  occur  in  the  statute  and  204;  Norti  Carolina,  Draugiian  v. 
'ii'ebeen  introduced  by  courts  of  law  Bunting,  9  Ired.  (N.  C)  10;  Ohio, 
'on^ain  Its  objects  and  expound  its  Kelsey  v.  Ilibbs.  11  Ohio  St.  340; 
"w  interpretation.  Whether  by  the  Easter  v.  White,  12  Ohio  St,  219.  But 
•"«  intent  of  the  sUtute  It  was  to  see  Mays  -o.  Joseph,  34  Ohio  St.  12. 
«lmd  to  cases  where  the  collateral  Pennsylvania,  Nugent  v.  Wolfe,  111 
PWmise  (so  called)  was  a  part  of  the  Pa.  St,  471;  s.  c,  56  Am.  Rep.  391; 
"^sl  agreement  and  founded  on  the  Townsentl  v.  Long,  77  Pa.  St.  143;  s, 
'?"'<  consideration  moving  at  the  same  c,  18  Am,  Rep.  438;  Maule  v.  Bucknell, 
""W  between  the  parties,  or  whether  it  50  Pa.  St.  39;  Miller  v.  Long,  45  Pa, 
»U  confined  to  cases  where  there  was  St.  350;  Shoemaker  v.  King,  40  Pa,  St. 
siniiy  i  subsisting  debt  and  demand,  107;  Allshouse  v.  Ramsay,  6  Whart. 
and  the  promise  was  merely  founded  (Pa.)  ^31;  s.  c,  37  Am.  Dec.  4i7;5(>iirt 
upon  a  subsequent  and  distinct  under-  Carolina,  Simpson  v.  Nance,  i  Spear 
taking,  might,  if  the  point  were  entirely  (S.  C.)  4,  But  see  Adkinson  v.  Bar- 
1KB,  demand  grave  deliberation.  But  field,  i  McCord  (S.  C.)  S7S;  Tlodal 
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tor  undertakes  to  protect  his  promisee  against  is  unlawful,  the 
promise  of  indemnity  is  tainted  with  illegality,  and  is  void  as 
against  public  policy ; '  but  if  the  act  is  not  known  at  the  time 
to  be  unlawful  and  is  performed  under  a  claim  of  right,  and  in 
the  belief  on  the  part  of  tiie  promisee  that  it  is  lawful,  the  con- 
tract of  indemnity  is  not  invalid.'     If  the  contract  is  to  indem- 

f.  Touchberry,  j  Strobh.  (S.   C.)  177.  contract  of  Indemnity  is  valid.     Smith 

1.  Collier  V.  Windham,  37  Ala.  agi;  k.  Atiiiey,  52  Maes,  (ix  Met.)  367. 

Prewitt   V.   Garrett,  6   Ala.   128;   Buf-  BUttttoiT  FroUUtiou.— If  a   sUtute 

fendeau  v.  Brooke,  38  CbI.  641 ;  Stark  v.  prohibitg  tlie  directors  of  a  bank  from 

Raney,  18  Cal.  6ij;  Porter  p.  Stapp,  6  becomingauretlesfor  thecashierethere- 

Colo.  33;  Nelson  v.  Cook,  17  111.  443;  of,  a   director  cannot   give   a  bond  of 

Babcock     v.     Terry,    97     Ma^s.    481;  indemnity  to  persons  wlio  at  his  request 

Vincent   ■v.  Inhabitants   of  Nantucket,  become  sureties  for  the  cashier.    Jose 

66    Maas.    (13    Cush.)    103;    Aver    v.  r.  Hewett,  50  Me.  248.     And  where  the 

Hutchlngs,  4  Mass,  370;  Jose  -u.  Hewett,  law     prohibited     banks    from     issuing 

«>  Me.  348;  Riley  v.  Whlttiker,  40  N.  paper  not  payable  on  demand,  a  bond 

.  145;  Hinds  y.  Chambertin,  6  N.  H.  of  indemnity  to  the  drawer  of  certain 

335;  Griffiths  u.  Hardenbergh,  41  N.  Y.  dtne   dralts   wlilch    cnme    within    the 

464;  Pierson  v.  Thompson,  1  Edw.  (N.  prohibition    was    held    to    be   Invalid. 

Y.)  Ch.  313;   Coventry  v.   Barton,  17  Hayden   11.   Davis,   3  McLean,  C.   C. 

iohns.    (N.    Y.)    142-,    Richmond     ».  276. 

Lol>erts,  7  Johns.   (N.   Y.)   319;  Love  Smtion  of  ProouB. — Apromisebyan 

i'.Palmer,7johnB.(N.Y.)i59;Webbers  employer  to  his  servant  that  if  the  lat- 

V.    Blunt,    19     Wend.    (N.    Y.}    1S8;  ter  would  go  beyond  the  reach  of  pro- 

Cumpston    v.   Lambert,    iS   Ohio  Si;  cess   issuing   from   the   court  the   em- 

Hopkinson   v.   Leeds,  78   Pa.  St.  396;  ployer  would  pav  all   his  expenses,  the- 

Lea  V.  Collins,  4  Sneed    (Tenn.)  393;  object  being  to  deprive  the  employer's 

Kemper  v.  Kemper,  3   Rand.  (Va,;  8;  adversary  of  the  servant's  testimony  in 

Atkins  V.  Johnson,  43   Vt,  78;  s.  c,  5  a  suit,  is  invalid.     Bicrbaur  v.  Wirth.  5 

Am.   Rep.  260;  Bierbauer  v.   Wirth,  5  Fed.  Rep,  336. 

Fed.   Rep.   336;   Hayden   v.    Davis,   3  Breaob  Vt  Dnty.— A  contract  to  in- 

McLean,  C.  C.  276;  Shackell  u.  Rosier,  demnify  one  for  the  consequences   of  a 

1  Bit^.  N.  C.  634;  Ligeart  v.  Wiseham,  breach  of  duty  is  invalid.    Gleason  r. 

Dyer,  333  b;  Pitcher  v.  Bailey,  8  East  Bri^B,  28  Vt.  135. 

171;  DeMesnil  T>.  Dakin,  L.  R.,  3  Q;B.  a.  Moore  -v.  Appleton,   16  Ala.  633; 

18;    Bell    V.   Rldde,   2    Ont.   Rep.   35;  Anderson   i^.   Farns,   7    Blackf  (Ind.) 

Arnold    v.    Clifford,    3    Sumner    338;  343;  Jacobs  v.   Pollard,   64   Mass.  (10 

Samuel  v.  Evans,  3  T.  R.  569.  Cush.)  387;  Avery  v.  Ilalsey.31  Mass. 

AMMllt. — An  indemnity  against  the  (14  Pick.)  174;  Fomiquet  v.  Tegarden. 

conscquenccE  of  an  assault  is  invalid  ;  24  Miss.  96;  Shotwell   v.   Hamblin.  33 

Hinds  V.  Chamberlin,  6  N.  H.  335;  and  Miss.    156;  Stone   v.  Hooker,  9  Cow. 

consequently  there  con  be  no  recovery  [N.  Y.)  154;  Pierson  -v.  Thompson,   1 

upon    a    bond    of   indemnity   for    the  Edw.    (N,   Y.)    Ch.   313;  Coventry  v. 

damages  a  servant  has  been  compelled  Barton,   17  Johns.   (N.   Y.)  143;  s.  c. 

to  pay  for  an  assault  and  battery  he  has  8  Am.  Dec.  376;  Cumpston  v.  Lambert. 

committed.       Babcock     v.    Terry,    97  18  OhioSi;  Acheson  v.  Miller,  2  Ohio 

Mass.  483;   Pierson    v.    Thompson,   1  St.   303;     Armstrong    Co.   v.  Clarion 

Edw.  (N.  y.)  Ch.  313.  Co.,  66  Pa.  318;  s.  c,  5   Am.  Rep-  368; 

Llb«L — An  undertaking  to  indemnify  Jameison     v.    Caihoun,    3    Spear   (S. 

a  publisher  against  the  consequences  of    '^--'-       "- ''  " 

an  article  which  is  libellous  upon  its 
face    is    invalid.       Lea    v.    Collins,   4 

Sneed   (Tenn.)  393;  Atkins  v.  Johnson,  PMrmlaHoB  to  Bring  a  BiUt.— Where 


a 


_,    vt.    78;   B.   c,   5    Am.    Rep.    360;     one  requested  and  obtained  permission 
ihackell  ti.  Rosier,  3  Bing.  N.  C.  ^4;     to  bring  an  action  for  his  own   benefit 


Arnold  v.  Clifford,  3  Sumner  238.     But     in  the  name  of  another  against  a.  third 


if  the  article  is  apparently  innocent,  person  to  recover  a  debt  supposed  to 
and  the  publisher  has  no  reason  to  be  due,  promising  to  indemnify  the 
believe    It    to    l>e  in   fact    libellous,   a     nominal   plaintiff  against   alt  damage. 
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INDEMNITY  CONTRACTS, 

nify  the  promisee  against  the  consequences  of  an  illegal  act  al- 
ready committed,  and  which  was  committed  under  the  belief  that 
it  was  legal,  the  promise  of  indemnity  is  valid.* 

in.  Indrainity  for  Tretpasi — Although  a  promise  of  indemnity 
i^ainst  the  consequences  of  an  act  which  is  palpably  a  trespass  is 
void,  yet  if  the  act  be  apparently  legal,  the  promise  is  valid  and 
will  sustain  an  action;'  and  if  an  agent  by  the  direction  of  his 

such  promise  is  lawrul  and  binding,  and  standing   with   him   in   regard  thereto, 

not  against  good  morals  or  public  pol-  and   the   goodi  were  seized  and  cori' 

icy  as  being  In   the   nature   of  cham-  demned,  but  the  guilty  person  entered 

pertj'  or  relating  to  a  malicious  prose-  Into   a  bond   on   their   releane   to   pay 

cution,   providing    always    reasonable  their  appraised   value  to   the  govern' 

grounds  for  the  suit  existed.    Knight  u,  ment,  and  the  other  importer  agreed  to 

Swain,  6  Me.  361.  pay  him   his   portion   of  such  sum,  il 

Fiand  in  connection  with  the  trans-  was  ield  that  he  could   recover   under 

action    against    the    consequences    of  the  bond  of  indemnity.     Armstrong  :'. 

wliich  the  indemnity  is  given  will  not  Toler,  24  U.  S.  (11  Wheat.)  ^58. 

invalidate   the   promise  of   indemnUr.  A  city  applied  to  the   State  quarter- 

Koeeland   v.   Rogers,   2   Hall  {N.  Y.)  master   for   the   loan  of  certain  arms; 

579;  Thomas  v.  Brady,  10  Pa.  St  164.  the      quartermaster     being      doubtful 

A  Knaraiitse  pallor  given  by  a  third  whether  he  had  authority  to  make  sucli 

person  to  sureties  upon  the  bond  of  a  a  loan,  had  a  bond  to  secure  their  rc- 

tax  collector  to   protect   them  against  turn.     The  city  having  failed  to  return 

loss  la  valid.  Towle  v.  National  Guar-  the  arms,   it   was   held,  that  although 

dian  Assurance  Society,  5  L.  T.,  N,  S.  the  quartermaster  had  no  authority  in 

193;  30  L,  J.,  Ch.  N.  S.  900;  7  Jur.,  N.  make  the  loan.  It  was  liable  on  its  bond, 

S.  1109.  State  V.  Buffalo,  2  Hill  (N.  Y.)  434. 

A  poller  or  ninaiiranas  for  the  pur-  iBdemnltyroiDellTerrotStolan  Prop- 
pose  of  protecting  the  company  in-  Brty, — A  bond  given  by  the  allegcil 
suring  asAinst  loss  is  valid.  New  York  owner  of  stolen  property  to  the  magis- 
BoweryFire  Ins. Co.  ».  New  York  Fire  Irate  before  whom  the  alleged  thief  had 
Ins.  Co.,  17  Wend.  (N.  Y.)  359;  East-  been  tried,  to  keep  the  magistrate  harm- 
ern  R.  Co.  v.  Relief  Fire  Ins.  Co.,  9S  less  against  any  damages  Incurred  by 
Mass.  430,  423.  reason  of  the  surrender  of  the  property, 

Support  of  Pftupar. — A  bond   to  in-  is  valid.     Ballard   v.  Pope,  3  U.  C..  (^ 

demnify  a  town    against  expenses  at-  B.  317. 

tending    the   support   of  a    pauper    is  Bnkoli  of  Tnut. — A  devised  his  real 

valid.    Inhabitants  of  Palmer  v.  Ferry,  and  personal  estate  to  D  and  R  upon 

72  Mass.  (6  Gray)  410;  Turner  r.Had-  trust  to  sell,  and  to  invest  £io/»oarisinjr 

den,  62  Barb.  (N.  Y.)  480;   Willislon  v.  therefrom  in  the  public  funds  or  real  se- 

White,  II  Vt.  40.  curities  forthe  t>enelit  of  persons  men - 

A  mail  carrier  agreed  to  assign  to  tioned  in  the  will.  The  money  was  not 
another  his  mail  contract,  and  the  as-  so  invested,  but  with  D's  consent  wax 
signee  agreed  if  he  should  not  be  ac-  received  by  R,  and  used  by  him  in  a  pri- 
cepted  by  the  post  otBce  department  as  vale  trade;  and  R  gave  to  D  a  bond  con- 
a  substitute  he  would  indemnify  the  as-  ditioned  to  keep  him  harmless  and  in- 
signor  from  all  damage  and  charges  demniiied  against  all  actions,  suits,  pro- 
resulting  from  non -performance.  It  was  ceedlngs,  claimg,  demands,  loss,  costs, 
iie/(/ that  the  promise  of  indemnity  was  charges,  damages  and  expenses  on  ac- 
valtd.  Whitehouse  v.  Langdon,  10  N.  count  of  the  ilio.ooo,  or  by  reason  of 
H.  331.  The  fact  that  the  act  against  R'a  being  permitted  to  hold  the  same, 
the  consequences  of  which  the  prom-  Held,  thai  this  bond  was  valid  in  law. 
isor  undertakes  to  indemnify  the  Warwick  t:  Richardson,  :o  M.  fit  W.  284. 
promisee  is  unlawful,  does  noi  mvali-  1.  llacket  r.  Tilly.  11  Mod.  91;  Grit- 
date  the  promise  of  indemnity.  Thus,  iiths  ;.'■  Hardenbergh,  41  N.  Y.  464; 
where  a  person  contrived  a  scheme  for  Kneeland  v.  Rogers,  2  Hall  (N.  V.) 
smuggling  into  this  country  his  own  09;  Kemper  v,  Kemper.  3  Rand.  (Va.) 
goods  and  the  goods  of  another  im-  8;  lUU  v.  Huntoon,  17  Vt.344. 
porter,  such  importer  having  no  under-  S.  Mooro  v.  Appleton,  jo  Ala.  633; 
-HJ7 
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t  INDEMNITY  CONTRACTS.  E^HMotm^nnT. 

pnncipal  do  an  act  which  is  not  manifestly  ille^,  but  proves  to 
be  a  trespass,  a  promise  by  the  principal  to  indemnify  him  is 
implied.* 

IV.  Indemnitus  Againat  Expenie  of  Eigbway. — An  undertaking 
by  a  land  owner  to  indemnify  a  municipality  against  the  expense 
of  laying  out  a  highway  is  against  public  policy  and  void  if 
givan  as  an  inducement  for  and  as  the  basis  upon  which  the  high- 
way  is  to  be  laid  out  ;*  but  the  mere  fact  that  a  bond  was  taken 

Marcy  v.  Crawford,  i6Conn.  549;  Nel- 
Hin  H.  Cook.  i»  lit.  443;  Stanton  n.Mc- 
App.    326;     Aver/  e 

Pick.)  174;  Stoni  ^  ,    .   , 

!,  y.)  154;  Coven-     143,  th«t   although  the  promisor  may 

.>■.   „  ,  _    _      L.         .__. '-.ted  s   wlirul     tretpau, 

t  avoid  the  promise,  if 


try  If.   Barton,   17  John*.    (N.  Y.)  142;     have   contemplated  a   wilful     tretpau, 
Allare  v.  Ouland,   3    John*.   (N.  Y.)     that  fact  vrill  not  bvo"  " 


the  act  turns  out  to  be  a  trespass,  tfut  1.  Moore  v.  Appteton,  16  Ala.  633; 

whether  the  parties  knew  it  was  a  trei-  Nelson   v.   Cook,  17  111.  443;  Gower  v. 

pass  and  contemplated  It   as    such,  or  Emerj,  18  Me.  79.     See  also  Adamson 

whether  they    contemplated  the  com-  v,  Jarvls,  4BinK,  66. 

mission  of  an  act  which  they  supposed  >.  State  v.  Poland   (N.   I.),  11  Am. 

they  had  a  right  to  do,  and  did  it  under  and   Eng.   Corp.   Cas.   36^    Webb   ■ 


such  claim  of   right.     Marcy  n.  Craw-     Albertson,  4   Barb.   (N.  Y.)  51.      See 

ford,  16  Conn.  549.  also  Conv.  v.  Cambridge,  7   Mass.  icS; 

DtatlACtlcm  Batveen  T«lld  ud  IiiTidid     Dudley  v.  Butler,  10  N.  H.  381 ;  Dudley 


•■.— It  Is  a  jusl  and  true  distlnc-  f.  Cilfey.  j  N.  H.  558;  Smith  v.  Apple- 
tion  between  promises  which  are  and  gate,  23  N.  J.  L.  352. 
those  which  are  not  void,  that  if  the  TnnaiMt  of  ladManlty. — "There  is  no 
act  directed  or  agreed  to  be  done  is  doubt  that  the  members  of  the  corn- 
known  at  the  time  to  be  a  trespass,  an  mittee  as  individuals,  as  well  as 
express  promise  to  indemnify  would  be  representing  that  body,  were  opposed 
illegal  and  void;but  if  itwas  not  known  to  the  alteration  of  this  road,  on  the 
It  the  time  to  be  a  trespass,  the  promise  ground  that  in  their  twltef  the  public 

'     "ind    valid  interest    did    not   require   it,   and   had 

.  9  Cow.  taken  steps  to  oppose  the  road  before 

(n.    \  .)   154;     i.,oven[rv  v.  darton,  17  the  surveyors.     It  (s  equally  clear  that 

Johns.   (N.  v.)    143.     See  also  Cowp.  the  promise  to  make  the  road  and  save 

343.  the   township    from    expense    induced 

BemoTvl  «f  Timplke. — A  promise  of  them  to  withdraw  their  opposition, 
indemnity  to  a  person  who  was  directed  They  opposed  the  road  from  the  con- 
by  the  overseer  and  commissioners  of  viction  either  that  the  change  was  not 
highways  to  remove  a  turnpike,  is  valid  warranted  by  any  public  necessity  or 
if  the  person  to  whom  it  was  given  that  the  necessity  was  not  commen- 
acted  in  the  belief  that  he  had  a  legal  surate  with  the  expense  that  would 
right  to  do  so.  Coventry  v.  Barton,  17  result.  And  as  the  law  has  entrusted 
Johns.  (N.  Y.)  142.  to  private  hands  not  only  the  advocacy 

Entrr  Ite   PoipoM   of  Flihliig. — An  but  also  the  opposition  to  public  roads, 

indemnity   given   to   one  who   entered  it  was  an  injury  to  the  land  owner  as 

upon  lands  for  the  purpose  of  asserting  well   as  to  the  public    to  suppress  an 

on  behalf  of  the  indemnitor  the  right  honest  expression  of  these  convictions 

to  fish  in  certain  waters  Is  valid.  Marcy  by   a    promise   to    pay   money   In   the 

V.   Crawford,   16  Conn.   549;  Stone  v.  public     relief,    for,    if     the    applicant. 

Hooker,  gCow.  {N.  Y.)  154.  moved     by    a    private     interest,    may 

KnovlAdKB  of  PromlaM. — There  is  no  buy      off     that      opposition      spring- 
decision   which   lays  down  that  the  in-  ing     from     public      considerations,    it 
Icntion  of  both  parties  must  be  innocent,  will      not     be     impossible      or      per- 
JI..I    \t    might    be    inferred    from   the  haps    difficult    to    appropriate    private 
408 
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INDEMNITY  CONTRA  CTS.  to  B.U. 

will  not  invalidate  the  laying  out  of  the  highway,  if  it  was  not 
given  and  received  for  the  purpose  of  inducing  the  construction 
of  the  highway,  and  it  appears  that  there  was  such  a  public 
necessity  as  justified  laying  it  out.' 

T.  IsdenmitiM  to  BaU. — An  express  contract  by  a  prisoner  to 
indemnify  his  bail  against  loss  is  against  public  policy  and  void,^ 
and  such  contracts  are  to  be  deemed  unexecuted  so  long  as  the 
bail  has  not  been  discharged  of  his  liability,  and  until  that  event 
has  happened,  any  moneys  paid  to  him  to  secure  him  against  loss 
may  be  recovered  by  the  prisoner  or  his  legal  representative.* 

property  to  what  is  in  eBsence  H  mere  the  inducement,  but,  in  eucK  cases,  there 

private  use."     State  v.  Poland  (N.  J.),  wai  usuallj  a  statute  authorizli^  the 

32  Am.  and  Eng.  Corp.  Cas.  366.  improvement  to  ije  made,  provided  the 

Dnty  Of  OainiiilHlon«r«. — In  Webb  v.  indemnttj'   was  given.     See    Patridge 

Atbertson,  4  Barb.  (N.  Y.)  51,  it  was  w.    Ballard,    a    Me,    50;   Carpenter   v. 

held  that  a  bond   taken   to  the  com-  Mather,  4  III.  374;  State  v.   Collins,  6 

misEioners  of  highways  of  a  town  to  Ohio  126;  Canal  Fund  Com.  v.  Perry, 

relieve  the  town  from  any  tax  for  the  5  Ohio  56. 

eitenslon  of  a  street,  was  Invalid  and  Indemiilty  fOr  SefoMl  to  Perform 
could  not  be  enforced.  The  court  say:  &oad  Labor, — If  a  person  with  the  view 
''  The  commissioners  ought  to  have  no  of  compelling  a  change  in  the  location 
other  inducement  for  action  than  their  of  a  road,  give  a  bond  of  indemnity 
regard  for  the  public  good.  It  is  their  against  the  consequences  of  a  refusal  to 
duty  to  decide  whether  public  con-  perform  the  statutory  labor  upon  the 
venience  requires  a  new  road  or  roads,  the  bond  is  (^inst  public  poHcy 
highway  to  be  laid  out  or  not.  If  they  and  void,  James  v.  Hendree,  34  Ala.  488. 
determine  erroneously,  either  in  making  1.  Wilson  v.  Strugnell,  L.  R.  7a,  B. 
the  order  or  in  refusing  to  make  it,  an  D.  548;  Jones  v.  Orchard,  t6  C.  B.  614, 
appeal  lies.  They  have  no  business  to  tiut  it  must  be  noticed  that  in  many 
b>  tampering  with  parties  and  making  American  cases  contracts  to  indemnily 
.conditions.  They  have  no  right  to  say  bail  have  been  sued  upon  without  any 
that  if  they  order  a  highway  to  be  lai'd  question  being  raised  as  to  their  inva- 
out,  individuals  shall  assume  or  become  lidlty  on  the  ground  of  public  policy. 
bound  to  pay  the  expense.  If  the  con-  See  Anderson  i^.  Spence,  71  Ind.  315; 
venience  or  interest  of  the  public  s.  c,  37  Am.  Rep.  161;  Aldrich  v. 
requires  it,  and  the  commissioners  are  Ames,  75  Mass.  (9  Gray)  76;  Holmes 
honestly  of  that  opinion,  the  expense  v.  Knights,  10  N.  H.  175;  Harxiswi  v. 
should  be  left  where  the  law  places  it,  a  Sawtel,  10  Johns.  (N.  Y.)  241. 
public  charge  upon  the  town.  On  the  In  Jones  v.  Orchard,  16  C.  B.  614, 
other  hand,  if,  in  the  opinion  of  the  the  court  say  that  "such  a  contract 
commissioners,  the  public  good  does  not  would  be  contrary  to  public  policv,  in- 
require  the  laying  out  of  a  new  road  asmuch  as  it  would  lie  in  effect  giving 
as  applied  for,  they  ought  not  to  swerve  the  public  the  security  of  one  person 
from  their  opinions  by  the  offer  of  only,  instead  of  two."  It  is  to  be  no- 
individuals  to  bear  the  expense.  Such  ticed  that  both  that  case  and  Wilson  i'. 
a  step  would  look  very  much  like  Stnignell,  L.  R.,  7  Q^B.  Div.  1148,  are 
surrendering  their  opinions  and  judg-  cases  of  indemnities  given  by  the  pris- 
Tiient  to  the  highest  bidder.  If  allowed  oner.  Whether  the  reason  assigned 
to  be  practiced,  it  might  become  the  above  would  apply  when  the  indem- 
means  of  the  grossest  injustice,  dls-  nity  is  given  by  a  third  person  does 
honesty  and  oppression.''  not  appear  to  have  been  decided. 

1.  Parks  V.  Boston,  25  Mass.  ifi  In  Simpson  if.  Robert,  35  Ga.  iSo,  it 
Pick-)  118;  Copeland  v,  Packard,  33  was  is/i^  that  a  mortgage  given  to  In- 
Mass.  (16  Pick.)ji7;  Jones  r.  Andover,  demnify  a  surety  in  a  recognizance 
16  Mass.  <9  Pick.)  146;  Com.  v.  Sawin,  was  not  against  public  policy,  ttnd  was 
ig    Mass,    {a    Pick.)    547;    Jewett     v,  valid. 

Somerset  Co.,  t  Me.  115.  S.  W&en  Gontrftot  Bxeonted. — In  Wil- 

In  many  cases,  the  indemnity  has  son  «.  Strugnell,  L.R.,7<^B.0lv.  548, 

Jteen   sustained,  even  where  it  lormed  one  Manners  was  charged  with  embez- 
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In  England  a  distinction  seems  to  have  been  made  between  an 
indemnity  to  bail  against  liability  occasioned  by  the  non-appear- 
ance of  the  prisoner,  and  liability  for  costs  incurred  through  be- 
coming bail,  and  it  has  been  held  that  in  the  latter  case  there  is 
an  implied  promise  on  the  part  of  the  prisoner  to  indemnify  his 
bail;'  and  in  South  Carolina  it  has  been  held  that  the  surety  in 

a  recognizance  in  a  criminal  case  has  an  implied  indemnity  in  the 
same  manner  as  bail  in  a  civil  action  * 

TL  Conitmotum. — A   covenant  of  indemnity,  unlike  a  release, 

zlement  and  wub  liberated  on  procuring  court  to  the  Queen's  Bench.  Bjr  statute 
bail  tor  £100.  Strugnel!.  who  became  pereons  entering  into  tuch  recog- 
his  bail,  received  €100  Trom  him  to  in'  nizances  were  liable  ibrtheproBecutor'« 
demnily  him  ^ainsl  any  lots.  Be-  costE  in  the  event  of  a  conviction  being 
fore  the  liability  of  the  bait  had  obtained.  B  was  convicted  and  the  re- 
been  determined.  Manners'  trustee  in  cognizance  was  estreated  forthenon- 
bankTuplcy  brought  a  suit  against  payment  of  the  prosecutor's  costs.  It 
Strugnell  to  recover  the  £100.  Ste-  was  ketd  [hat  A  might  maintAin  an 
PKE2I,  J.,  ^aid:  "The  principle  is  thai  action  against  B  as  upon  an  implied  in- 
where  money  has  actually  been  paid  demnity.  The  court,  in  discussing  B's 
upon  an  Immoral  or  illegal  considers-  liability,  were  careful  to  distinguish  be- 
lion  fully  executed  and  carried  out,  it  twcencontractstoindemnily  forliability 
cannot  be  recovered  by  the  person  who  occasioned  by  non-appearance  and  lia- 
paid  It  from  the  person  to  whom  it  was  bility  for  costs.  Jervis,  C.  J t  said: 
paid;  but  that  where  money  has  been  "The  rule  to  reduce  damages  recovered 
paid  to  a  person  in  order  to  effect  an  in  the  suit  was  moved  on  the  ground 
illegal  purpose  with  it,  the  person  mak-  that  a  contract,  in  a  criminal  case,  to 
ing  the  payment  may  recover  the  indemnify  bail  against  the  consequences 
money  back  before  the  purpose  is  ef-  of  a  default  of  the  principal's  appear- 
fected.  The  question,  therefore,  in  the  ance  on  the  trial  of  the  indictment  is 
present  case  appears  to  me  to  reduce  contrary  to  public  policy,  and,  therel'oie. 
itself  to  this:  Has  the  arrangement  that  the  law  will  not  presume  any  such 
made  between  Munners  and  Strugnell  contract.  It  is  imnecessary  to  decide 
been  executed  or  notP  1  think  it  has  that  point  on  the  present  occasion, 
not.  In  one  sense,  no  doubt,  Strugnell  although  we  are  inclined  to  think  tht- 
is  indemni5ed  so  long  as  he  holds  the  objection  well  founded  and  that  such  a. 
i^ioo.  but  it  is  only  against  any  risk  to  contract  would  be  contrary  to  public 
which  he  is  exposed  by  having  become  policy,  inasmucli  as  it  would  be  in  efTecl 
bail  for  Manners:  that  is  to  say.  he  has  giving  the  public  the  securi^  of  one 
the  means  of  rcjiaying  himself  for  any  person  only,  instead  of  two.  But  as  it 
loss  to  which  he  miiy  be  put  hereafter;  is  admitted  that  there  Is  nothing  illegal 
but  I  do  not  think  the  matter  can  be  or  contrary  to  public  policy  in  theother 
said  to  have  been  fully  completed  until  alternative,  viz: — the  contract  to  in- 
the  sum  has  been  actually  and  finally  demnify  the  bail  against  the  prosecutor's 
applied  to  the  purpose  of  repaying  him  costs,  we  need  not  embarrass  ourselves 
for  n  loss  actually  sustained'by  him.  with  the  consideration  of  whether  or 
Till  his  recognizance  is  forfeited  and  not  the  law  would  infer  an  indemnity 
payment  of  as  to  the  rest.  An  express  contract  to 
(  liable,  the  indemnify  against  costs  would  not  be 
>  me,  is  still  illegal,  and  consequently  there  can  be 
incomplete,  and  either  Manners  or  his  no  reaf-  -  ■-  ■'  -  ''  '-  '"  -  ' 
trustee  (for  I  do  not  rely  on  any  dis-  imply  ai 
tinction  between  them)  has  a  right  stances.' 
to  require  the  repayment  of  the  9.  Reynolds  :'■  Ilarral,  j  Strobb-  (S. 
money."  C.)  87.  "  In  May  v.  Williams,  61  Miss. 
1.  tiBpUwl  UtdMnnltr  for  Ooita.— In  125;  s.  c,  48  Am.  Rep.  So,  83,  the  Mia- 
Jones  V.  Orchard,  16  C.  B.  614.  A  had  sissippi  supreme  court  announce  their 
entered  into  a  recognizance  of  bail  for  preference  for  the  same  rule.  But  see 
B  on  the  removal  of  an  indictment  for  Cripps  v.  Ilartnoll.  4B.  St  S.  414:  Jonc» 
conspiracy   from   the   central  criminal  :■.  tirchard,  16  C,  B.  614. 


ib.  Google 


OnrtnrtlM.  INDEMNITY  CONTRACTS.  OoutmrtiMu. 

cannot,  when  it  is  clear  in  its  terms,  be  restricted  by  a  recital.* 
A  contract  by  an  assignee  to  indemnify  the  assignor  upon  the 
assignment  of  a  chose  in  action  is  usually  construed  to  be  pro- 
spective only,  and  to  relate  to  acts  done  under  the  assignment, 
unless  language  be  used  expressive  of  an  intent  to  give  the 
indemnity  a  broader  scope.'  In  the  case  of  a  bond  of  indemnity 
against  an  encumbrance,  a  court  of  equity  will  take  jurisdiction 
of  the  whole  parties  interested,  and  will  make  the  party  immedi- 
ately liable,  who  is  or  may  be  ultimately  made  liable.*  If  the 
condition  of  the  undertaking  is  that  the  obligor  will  indemnify 

1.  /■  re  Baker,  51  L.  J.,  Ch.  315.  v.  Newnham,  13  C.  B.  185;  Burton  :■. 

S.  Warwick  v.  Hutchinson,  45  N.J.  Pinkerton,  L.  R.,  i  Ex,  340;  Giover  !■. 

L.  61;  B.  c,  46  N.J.  L.  200.     SeealBO  L.   &   S.   W.   R.   Co..   L.   R.,  i  CL  B. 

Hart   V.   Messenger,  3   Lans.   [N.  Y.)  350;  Byard  t.  Holmes,  N.J,  L.  (5  Ves.) 

446.  3Q6-,Cuffi'.N.&N,y.R.Co.,3-;N.J.  L. 

KBtnral  and  7T0XlDiat«  OonMqnanoe.  (6  Ves.)  17;  Kuhn  i'.Jewett,32'N.J.Eq. 
—In  Warwick  i>.  Hutchinson,  jn/ra,  Cj  Hew.)  647.  The  acts  of  the  defend- 
the  facts  were  as  follows:  The  seller  of  ant  complained  of  were  his  refusal  to 
a  horse  received  as  part  of  the  price  give  up  the  horses  on  demand  bv 
two  notes  and  a  bill  of  sale  to  secure  Magahan,  and  the  steps  taken  bv  him 
the  same.  He  afterwards  assigned  the  to  enforce  the  lien  of  the  bill  uV  sale 
notes  and  bill  of  sale  to  the  defendant,  .  .  .  The  defendant  was  under  no 
who  promised  to  save  him  harmless,  obligation  to  give  up  the  horses.  If  he 
The  purchaser  of  the  horse  brought  a  had  given  them  up  without  the  plain- 
suit  against  his  vendor,  founded  upon  tiff's  consent  he  would  still  have  been 
averments  that  the  sale  had  been  ef-  liable  for  the  consideration  of  the  uk- 
fected  b^  false  and  fraudulent  repre-  signment.  Whatever  the  defendant 
sentations  on  the  part  of  the  agent  who  did  in  prosecuting  and  in  selling  tht: 
tiad  been  employed  by  the  latter.  The  horses  were  lawful  acts  done  in  the  en- 
seller  brought  an  action  for  indemnity  forcement  of  the  rights  he  acquired  un- 
^ainst  assignee  of  the  notes  and  bill  of  der  the  assignment  of  the  bill  of  salu 
sale,  but  It  was  held  that  the  acts  out  .  .  .  The  loss  sustained  by  the  plaln- 
of  which  the  plaintiff's  loss  had  arisen  tiff  in  being  mulcted  In  damages  in  the 
havir^  occurred  prior  to  the  assign-  Magahan  suit  was  caused  solely  by  the 
ment,  the  action  could  not  be  main-  fraudulent  representa lions  by  means  or 
lained,  although  the  suit  by  the  pur-  which  the  sale  of  the  horse  to  Magahan 
chaser  had  been  brought  because  of  was  effected.  It  was  not  in  any  legal 
the  seizure  of  the  chattels  by  the  de-  sense  the  act  of  the  defendant." 
fendant  upon  a  writ  of  replevin.  The  8.  Smith  v.  Peace,  1  L.ea  (Tenn.) 
court  say:  "It  is  a  fundamental  princi-  586,  See  also  Carpenter  i).  Bowen,  4J 
pie  of  law,  applicable  alike  to  breaches  Miss.  28;  Martin  v.  Campbell,  19  Barb, 
of  contract   of  this  description  and  to  {N.  Y.)  18S. 

torts,  that  in  order  to  found  a  right  of  Pttictuwer  of  Eiicnmb«rwl  Laadi. — At 
action  there  must  be  a  wrongful  act  done  the  sale  of  the  lands  of  a  decedent  by 
and  a  loss  resulting  from  that  wrong-  the  court  of  chancery  they  were  pur- 
fiil  act;  the  wronglul  act  must  be  the  chased  by  P,  one  of  Che  heirs.  The 
act  of  tlie  defendant,  and  the  injury  amount  payable  depended  on  an  ac  - 
suffered  by  the  plaintiiF  must  be  the  count  between  the  parties  in  interest, 
natural  and  not  merely  a  remote  conse-  and  a  lien  was  retained  for  the  portion 
quence  of  the  defendant's  act.  The  of  the  price  that  was  left  unpaid.  P 
wrong  done  and  the  injury  sustained  afterwards  sold  Che  lands  to  B,  making 
must  bear  to  each  other  the  relation  of  him  a  bond  for  title  and  receiving  his 
cause  and  effect;  and  the  damages,  notes  for  the  price.  B  filed  a  bill  nlleg- 
whether  they  ariee  from  withholding  a  ing  Che  existence  of  the  purchase- 
legal  right  or  the  breach  of  a  legal  money  lien,  and  praying  Chat  the  col- 
duty,  to  be  recoverable,  must  be  the  lection  of  his  notes  be  enjoined.  P 
natural  and  proximate  consequence  of  thereupon  gave  B  a  t>ond  with  surety 
the  act  complained  of.  1  Greenl.  Ev.,  to  indemnity  him  from  loss  on  account 
44  ^54<  35^1  Sedg.  Dam.  31 ;  Stevenson  of  the  lien,  and  to  make  him  a  title  free 
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the  purchaser  of  lands  against  the  acts  of  any  person,  the 
obligors  are  only  liable  in  the  event  of  a  lawful  entry  by  a  third 
person  and  the  consequent  eviction  of  the  purchaser;  but  if  the 
indemnity  is  directed  against  the  acts  of  a  particular  person,  the 
condition  is  broken  in  the  event  of  the  possession  of  the  pur- 
chaser being  interrupted  by  such  person,  whether  lawfully  or 
unlawfully.* 

An  undertaking  by  the  grantees  in  a  deed  to  save  their  grantor 
harmless  "  from  any  personal  liability  for  any  suits  or  liens  againsl 
said  property,"  does  not  oblige  the  grantees  to  make  payment  of 
n  sum  for  which  a  mechanics'   lien  had  existed,  but  which  had 

from   incumbrances-     B  abandoned  Kis  ties  on  hit  bond  were  bound  to  Burwell 

bill   and  paid  the  price  in  full.     He  af-  by  the  same  measure  of  obligation,  and 

terwarde   eold    tlie   land   to  S  &  G,  re-  complainants  being  the  parties  ultimate- 

ceivlng  payment  in  full.    The  land  was  ly  entitled,  and  Peace  and  bis  sureties 

afterwards  held  liable  for  a   balance  of  ultimately  liable,  a  direct  recovery  does 

unpaid   purchase   money   due   from   P  justice  to  all." 

nnd  S  &  G  paid  off  the  same.  S  &  G  1.  lAWftU  Tltlt  or  UnlAwfU  ZKttj  — 
thereupon  filed  a  bill  In  equity  against  The  condition  of  a  bond,  ■which  recited 
the  obligors  in  the  bond  of  indemnity,  the  purchase  of  lands  from  one  W,  by 
making  B  a  party,  and  it  was  kelii  that  plaintiffs,  was  to  save  them  and  the 
they  could  recover  the  amount  directly  lands  harmless  from  all  manner  of 
from  the  obligors  in  the  bond.  Smith  mortgagee,  judgments,  extents,  execu- 
■II.  Peace,  1  Lea  (Tenn.)  5S6.  The  tions,  and  other  incumbrances  had  and 
<:ourt  say:  "Pence  (the  original  pur-  obtained,  or  tbereafler  to  be  had  and 
■chaser)  has  not  complied  with  the  bond  obtained  by  T.  or  any  other  penon.  It 
by  making  to  Burwell  a  title  free  from  was  held  that  the  obligor  was  liable  for 
this  incumbrance.  It  is  true  Burwell  the  wrongful  entry  of  T,  under  a  judg- 
is  not  asking  for  the  relief  nor  has  he  ment  of  ejectment  obtained  without 
been  compelled  to  pay  off  the  prior  in-  '"'gf''.  being  particular  against  the  acts 
cumbrance,  and  therefore  he  has  not  of  a  particular  person.  Lord  Ellrk- 
T-uffered.  lie  has  not  suffered  because  borovoh,  C.  J.,  said:  "The  question 
he  has  sold  the  land  and  received  pay-  is  as  to  the  extent  of  the  defendant's 
ment.  But  be  or  his  representative  is  undertaking  to  indemnily;  as  to  which 
liable  to  the  complainants.  The  con-  the  rule  has,  I  think,  bc^n  correctly 
tract  between  them  remained  execu-  stated  at  the  bar,  that  where  a  man 
lory,  and  undoubtedly  the  complain-  covenants  to  indemnify  against  all 
;antB  would  be  entitled  to  a  decree  persons,  this  is  but  a  covenant  to 
against  Burwell  compelling  him  to  dis-  indemnify  against  lawful  title.  And 
charge  the  prior  incumbrance  and  the  reason  is,  because,  as  it  regards 
make  them  a  title.  As  between  com-  such  acts  as  may  arise  from  rightful 
plainants  and  Burwell  the  latter  was  claim,  a  man  may  well  be  supposed  to 
first  bound  to  pay  off  this  prior  incum-  covenant  against  all  the  world;  but  it 
brance.  The  complainants  having  paid  would  be  an  extravagant  extension  of 
It,  are  entitled  to  the  benefit  of  the  se-  such  a  covenant  if  it  were  good  against 
curity  held  by  Burwell,  upon  the  prin-  all  the  acta  which  the  folly  or  malice  of 
«iple  that  a  party  secondarily  liable,  strangers  might  suggest;  and,  there- 
paying  off  a  ItaUlity,  is  entitled  to  the  fore,  the  law  has  properly  restrained  it 
benefit  of  the  securities  held  by  the  parly  within  its  reasonable  import;  that  is,  to 
primarily  liable.  We  think  this  cause  rightful  title.  It  is,  however,  different 
properly  falls  within  the  principle  laid  where  an  individual  is  named;  for. 
down  in  Story  Eq.  Jur.,  ^  1150  .  -  .  there,  the  covenantor  is  presumed  to 
Here  Burwell  was  bound  to  the  com-  know  ttie  person  against  whose  acts  he 
plainant  to  remove  the  prior  incum-  is  content  to  covenant,  and  may,  there- 
brance  and  make  them  a  title,  or  if  they  fore,  be  reasonably  expected  to  stipulate 
were  compelled  to  pay  off  the  incum-  against  any  disturbance  from  him, 
brance,  Burwell  would  be  bound  to  in-  whether  by  lawful  title  or  otherwise." 
Jemnify  them.  But  Peace  and  his  sure-  Nash  r.  Palmer,  5  M.  &  S.  374. 
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been  cut  off  by  the  foreclosure  of  a  prior  mortgage.'  A  promise 
to  indemnify  against  a  certain  specified  debt  subjects  the  prom- 
isor to  liability  for  any  damages  sustained  by  the  promisee,  al- 
though the  reason  that  the  promisor  failed  to  make  payment 
before  suit  is  that  his  undertaking  is  to  indemnify  against  a 
smaller  sum  than  is  actually  due,  and  the  creditor  refuses  to  accept 
payment  of  less  than  the  full  amount  due.^  An  indemnity 
against  any  liability  that  might  fall  upon  an  indorser  of  a  note 
in  consequence  of  his  indorsement,  extends  to  a  note  given  and' 
endorsed  by  the  same  parties  in  renewal  of  the  first  note;*  but 
a  bond  conditioned  to  save  the  obligee  harmless  from  loss,  dam- 
age or  expense  by  reason  of  any  indebtedness  incurred  by  a 
third  party,  does  not  render  the  obligors  responsible  for  a  debt 
owing  by  a  firm  of  which  such  third  person  is  a  member.* 

TIL  Bnaoh  of  Condition, — If  a  bond  of  indemnity  is  conditioned 
to  save  the  obligee  harmless  against  damage,  actual  damage  must 
be  suffered  by  the  obligee  before  he  can  maintain  an  action  upon 
the  bond  ;**  but  an  obligee  in  an  indemnity  bond  being  damnified 

X,  Condict   v.  Flower,   io6   III.    105.  of  which  are   set   forth  in    the  sched- 

The  court  in  Interpreting  this  covenant,  ule,  and  the  i)50  specilied  there  cannot 

tar:  "The  property  wae   to  be  taken  be  separated  from  the  remainder,  and  so- 

Bubject  to  the  liens  and  Incumbrances  long  as  it  subsisted  as  a  ground  for  ar- 

upon    it,  and    the   situation   wm   that  resting  the  plaintiff  he  was  entitled  tu 

PruBsing'i     (the    grantor's)     personal  insist  on  the  indemnity." 

liability  in    respect   to   such  Hens  and  I.  Sutton  v.   Mulford,  3  Harr,  (Del.) 

incumbrances  still  existed,  which  might  72. 

be   enforced   against   him,  and   he    be  Ladanmity  Axalnst  Binsla  Seneval, — 

made  to  pay  the  liens  and  incumbrances  When  the  grantors  in  a  bond  of  indcm- 

Bubject  to  which  the  law  was  taken,  and  nity  expressly  undertake  to  indemnify 

it  was  to  meetsucheventthatit  waBstip-  an  accommodation  indorser  against  hin 

ulated  in  Prussing's  proposition  that  he  liability    on  certain   promissory    noteH 

should    be    kept     harmless    from    any  and    a      single    renewal    tliereof,    their 

personal  liability  for  any  actual  liens  or  liability  is  discharged  by  a  second  re- 

incumbrances,  not  for  anv  simple  debt,  newal.      Moorehead  v.  Duncan,  Sz  Pa. 

unaccompanied  with  any  fien  or  incum-  St.  48S. 

brance  upon  the  property,  although  it  i.  Bond  Agalaat  ladlvldiiAl  Indabtwl- 

may  have  been  Incurred  in  respect  of  neai. — A  bond  was  executed  in  a  penal 

the  property."  sum     conditioned    that     the     obligors 

A  covenant  to  keep  harmless  "  from  would  indemnity  the  obligee  and  save 

all  liens  and  claims  of  liens"  is  a  simple  him   harmless   "from  all  loss,  damage 

contract    of    indemnity,    and    is    only  and  expense  by  reason  of  said  or  any 

broken  when  the  covenantee  is  actually  indebtedness  Incurred  by   D."     Subse- 

damnified.        Careon      Opera      House  quently  a  promissory   note   was  made 

Assoc.  V.  Miller,  16  Ncv.  317.  and  delivered  to  the  obligee  for  value 

t.    muutsmant      of    Amount.  — A  by  a  tirm  of  which  D  was  a  memlx:r, 

engaged     to    indemnify    B    against    a  and  for  its  use,  but  which  was  endorsed 

debt     due     from     A     and     B     to     C  by   D  in   his  individual  name.     Held, 

of  £50.     A   and    B   in    fact   owed    C  that  the  note  was  not  within  the  con- 

£74,     and      C      refused      to      accept  ditionofthe  bond,  and  that  an  action 

£50  from  A  without  the  remainder  of  upon  the  bond  was   not  maintainable, 

his  debt.     B  was  thereafter  arrested  for  Donley  v.  Liberty  Improvement  Bank, 

the  whole    debt.     Held,  that    A    was  40  Ohio  St.  47. 

liable  to  B  on   his  engagement  lo  in-  B.  Taliaferro  v.  Brown,  It   Ala.  70J; 

demnify  him.     Lord  Ellenborough  Israel  v.  Reynolds,  11  III.  318;  Loyd  v. 

said:  "The  obligation   is   to   discharge  Marvin,  7  Blackf  (Ind.)  464;  Gennings 

all  debts  due  and  owing,  the  particulars  v.   Norton,  35    Me.  308;   Valentine  v. 
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Wheeler,  ii3  Mai>».  566;  Hough  v.  Per 
kins,  3  Miss.  734;  Carson  Opera  Houii 
Assoc,  f.  Miller,  16  Nev.  327;  Jones  v 
Child»,8Nev.  iiiMeffers  v.  Johnson 
31  N.J.  L.  73;  Gilbert  v.  Wiman,  1  N 
Y.  550;  Crippen  v.  Thompson,  1 
Barb.  (N.  Y.)  s«;  Aberdeen  v.  Black- 


.  S3»;  ■ 

ar,  6  Hill  (N.  Y.)  3J4;  Chi 
m,  8  Wend.  (N.   Y.)  452;   Doi 
f.  Clark,  14 Johns.  (N.   Y^)   177; 


sale   of  the  same,   and   the   vendor  is, 
through  the  vendee's  fault,  obliged  to 
give  a  new  mortgage  therefor,  the  ven- 
dor  is    sufficientlv   damnified    to   ^ve 
a  right  o(  action  on  the  vendee's 
Y.)  3J4;  Chace  v.  Hin-     agreement    to    indemnify.      Bollea    v, 
lan,  8  Wend.  (N,   Y.)  452;   Dougiass     Beach.  22  N.J.  L.  680. 

Johns.  (N.  Y.)  177;  Pond  PanoiMl  LUbUlt?.— The  purchaser  of 
.  !  Vt  532;  Farnsworth  v.  the  interest  of  the  lessee  in  leuch<dd 
Nason,  BrajFt.  ( Vl.)  iqi;  St.  Albans  v.  premises  took  a  bond  of  indemnity  from 
Curtis,  1  D.  Chip.  (Vt.)  164;  Thomp-  the  vendor  to  save  him  harmleso 
con  V.  Taylor,  30  Wis.  68.  against  arrears  of  rent.    To  prevent  « 

Mora  IndetiinlllaB. — Where  the  obli-  distress  the  purchaser  paid  certain  ar- 
gation  is  that  the  person  indemnified  rears.  It  was  ieid  that  he  was  entitled 
ehall  not  sustain  "damage  or  molesta-  to  recover  in  an  action  against  the  ven- 
tion"  by  reason  of  the  acts  or  omisMona  dor,  although  he  was  not  personally 
of  another,  or  by  reason  of  any  liability  liable  for  the  arrears,  and  although  at 
incurred  through  such  acts  or  omis-  the  time  of  payment  thci«  ytt» 
gions,  there  is  no  breach  until  actual  nothing  upon  the  premises  liable  to  * 
'  damage  is  sustained,  and  the  fact  that  a    distress.     Vechte  v.  Brownell,  8   Paige 


judgment  has  t)een  recovered  againi 
the  obligee  does  not  entitle  him  to 
tqaintoin  an  action.  Gilbert  v.  Wiman, 
1  N.  Y.  550.  Similarly,  an  action  can 
only  be  maintained  on  a  bond  con- 
ditioned to  Indemnify  and  save  harm- 
less against  "all  damages,  costs  and 
charges"  upon  showing  that  the 
obligee  has  l>een  damnlfiedi  JetTers  t>. 
Johnson,  zi  N.  J.  L.  73;  or  upon  a 
contract  to  indemnify  and  "save  harm- 
less against  the  claim  or  demand"  of  a 
third  person.  Aberdeen  v.  Blackmar, 
■«  Hill  (N.  Y.)  314.  And  in  Pond  v. 
Warner,  I  Vt,  532,  it  was  keld  that 
contract  by         '     ' 

an3  8a"e*ha 
liability  on 

contract  of  indemnity,  and  that  the 
surety  must  have  sustained  actual  dam- 
age before  he  could  sue. 

LiAbUltr  to  Losi— Under  a  bond  con- 
ditioned  to  save  the  obligee  harmless 
from  a  certain  mortgage,  although   the 
right   of  action   does  not  accr 
the  obligee  has  been  subjected 

harm,  a  liability  to  loss,  ifattended  with  claims  of  lielVs."  In  a  suit  upon  the 
inconvenience,  constitutes  a  breach.  l>ond  against  the  sureties  therein,  it  was 
Gennlngs  v.  Norton,  35  Me.  308.  htld  that  the  covenant  in  the  bond  was 

dalm  Axkinrt  Deosdaat's  Bitftta. — A  one  of  indemnity,  and  was  nol  violated 
demand  against  the  estate  of  a  surety  by  simply  pcrmilting  Hens  to  be  filed, 
which  has  been  allowed  by  the  cammis-  but  only  when  the  plaintilTwas  actually' 
sioners,  reported  to  the  probate  court  damnified  by  reason  of  liens  or  claims 
and  registered  among  claims  against  of  liens.  Carbon  Opera  House  Assoc. 
the  estate,  is  a  damnification  which  will  v.  Miller,  16  Nev.  317.  A  bond  con- 
enlitle  the  administrator  to  maintain  a  ditioned  to  indemnily  the  obligee  and 
suit  upon  the  indemnity.  Pond  v.  to  save  him  harmless  "from  the  operm- 
Warner,  2  Vt,  532.  tion  or'  certain  judgments,  which  were 

Indmmitr  Ixaliut  HertsaK*. — If  the     liens  on  land  purchased  by  him  i*  onl^ 

-vendee  of  lands  agrees  to  assume   and     abend  of  indemnltv  against  damage* 

414 


CN.Y.)2 

Paxtiwnhlp  ObllCktlona. — In  Emer- 
son x-,  Torrey,  10  Vl  323,  the  defend- 
ants had  executed  s  tmnd  to  Indemnily 
the  plaintiff  against  all  claims  due  from 
alirm  of  which  both  plaintiff  and  defend- 
ants were  liable.  The  firm  executed  notes 
to  another  firm  at  Boston,  of  which 
plaintiff  was  also  a  partner,  and  failed 
to  pay  them  at  maturity.  Il  was  keld 
that  the  plaintiff  might  pay  the  notes 
and  recover  upon  his  bond,  and  that 
the  fact  that  he  was  a  member  of  both 
firms  did  not  vary  the  liability  of  the 
defendants.  It  was  also  Mftd  that  the 
Ipal  to  his  surety  to  fact  that  the  payees  of  the  notea 
0  as  to  wholly  Indemnity  charged  the  notes  to  the  private  ac- 
iless  said  surety  from  his    count  of  the  obligee  in   the  bond,  with 

..   ......  .  ..    _   his  consent,  and  gave  them  up  to  him, 

showed   a    payment  of  the    notes,    so 
far  as  concerned   the    obligors  In    the 

IndmuittT    Aiaisst    Umu. — A    con- 
tracted  with   B  that  B  should  build  a 
house  for  A,  and   B  agreed  to  furnish  a 
itil     bond   with  sureties   to  "secure  A  and 
keep  him   harmless   from  all   liens  and 
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has  an  immediate  right  to  be  reimbursed,'  and  the  obligor  is 
bound  to  save  him  harmless  from  expense  or  damage  as  it  runs 
at  the  time.*  If  the  undertaking  is  conditioned  to  save  the 
promisee  harmless  against  "liability"  for  a  debt, there  is  a  breach 
as  soon  as  the  debt  becomes  legally  enjorcible  against  the  prom- 
isee, and  he  need  not  aver  and  prove  payment  in  order  to  main- 
tain an  action.'  Similarly,  if  the  obligation  is  to  perform  some  ■ 
specific  act  and  thereby  protect  the  obligee,  the  contract  is  broken 

urising  from  the  judgmenU.     Loyd   ?>.  original   debt,   and  an   injunction  was 

Marain,  7  Blackr.  (Ind.)  464.  granted  fro  Um.  on  condition  of  paying 

IndMunlty  to  Ball. — A  cause  of  action  the  debt  into  court,  which  was  done  ac- 

does  not  accrue  against  the  obligor  in  cordingly,  and   afterwards   the    money 

an  indemnity   for  becoming  bail,  until  was  paid  over,    /Te/if,  that  the  bail  were 

the  bail  is  compelled  to  pay  the  money,  damnified  by  such  payment  into  court 

and  actually  does  pay  it     Reynolds  i'.  after  notice  to  the  debtor  and  no  fund 

Magness,  2  Ired.  (N.  Car.)  L,  16.  provided  by  him,  and  not  merely  from 

STldcnea    of    OMnulfloaUau. — In    an  the  time  when   the  money  when  taken 

action  on   a  bond  to   save  harmless  a  out  of  court  upon  dlssolvmg  the  injunc- 

surety  on  another  bond,  it  is  sufficient  Oon.     Sporkes    ti.  Martindale,   8    East 

that    a   judgment    given    in    evidence  593. 

shows  the  plaintiff  to  have  been  damni-        Indutmltr  Ijmlnrt  SavarKl  NotM. — If 

lied  by  reason  of  his   suretyship,  with-  the   obligor  promise   to   pay  and   save 

out   snowing   that  there   had    actually  harmless  hie  obligee   from   three  notes 

been   a  breach  of  the   bond   signed  by  payable   in   three  successive  years,  the 

the    plaintifT.      Spratlin   v,   Rudspeth,  obligee  may  pay  each   as   it   falls   due. 

Dudley  <Ga.)  155.  and  he  may  bring  a  suit  on    each    pay- 

Bemftdy  In  Court  of  Bqnl^. — Not-  ment  and  recover  thereon,  without 
withstanding  the  rule  of  the  courts  of  barring  or  prejudicing  his  right  of  ac- 
law,  the  obligee  in  an  agreement  for  en  tion  upon  the  remaininjf  notes.  Hos- 
indemnitv  has  the  right,  without  waiting  ford  v.  Foote,  3  Vt.  391. 
for  actual  loss,  to  call  upon  the  obligor,  3.  Gage  v.  Lewis,  68  III.  604;  Jones 
Inacourt  of  equity,  to  indemnify  him  v.  Childs,  8  Nev.  121;  Gilbert  r. 
against  Impending  injury,  and,  to  that  Wiman,  i  N.  Y.  1:50;  McGee  v.  Raen, 
txlcnt,  enforce  the  specific  execution  of  4  Abb.  Pr.  (N.  Y.)  8;  Rockfeller  i'. 
the  agreement  between  them.  Bur-  Donnelly.S  Cow.  (N.  Y.)  623;  Church- 
roughs  11.  McNeill,  1  Dev.  &  B.  Eq.  ill  v.  Hunt,  3  Den.  (N.  Y.)  321;  Webb 
(N.  Car.)  297.  V.  Pond,  19  Wend.  (N,  Y.)  411;  Chace 

Famunt  Vltbout  Snlt.— A  bond  con-  v.    Hinman,   8    Wend.    (N.   V.)   452; 

ditioned  lo  save     A  harmless  from  all  Carman  v.  Noble,  9  Pa.  St.  366;   Stroh 

jictions.   legal    proceedings    and    costs  «.  Kimmel,  8  Watts    (Pa,)    157;  Leber 

which  might  be  the  consequence  of  A's  v,   KauHelt,   5   Watts   &   S.  (Pa.)  440; 

delivering  over  to  the  defendant  a  bill  Ramsay   ti.   Crervais,   3   Bav  (S.  Car.) 

■«(  exchange,  part  of  the  proceeds  of  145;  Bellune    v.   Wallace,   2  Rich.  (S. 

which  a  third  person  Is  entitled  to,  is  Car.)  80;  Smith   r.  Chicago  &  N.  W. 

forfeited   by   a   payment  over  to  A  to  R.  Co.,  18   Wis.  17,     But  see   Tate   v. 

such  third  person  of  his   share  of  the  Booe.  9   Ind.   13;  Weller  t.  Eames,  15 

proceeds,  upon  his  demanding  the  same,  Minn.  461;  s.  c,  3  Am,  Rep.  461. 
without  his  bringing  an  action,  although         Uabllltr  of  ObUSM.— To   sustain  an 

A   gave   no   notice  of   tiie  payment  to  action  on  a  covenant  to  indemnify  and 

the  defendant.     Ker  7,  Mitchell. 2  Chit,  save  harmless  the  covenantee  from  his 

487.  Uabllitv  on  a  bond  and   mortgage   eie- 

1.    Challoner    v.    Walker,    1    Burr,  cuted   by   him,  it   is   not   necessary  lo 

574-  show   that   the    covenantee    has    been 

8.  Sparkes     v.    Martindale,   8     East  compelled  to  pay  the  debt.  It  is  enough 

393;  Challoner  v.  Walker,  1   Burr.  574.  that   it  appear  that  monev  has  become 

Imnwdlato  l>ain»«.— Bail,  in   a   civil  due  upon  the  bond.     Webb  t.  Pond,  19 

action,  being  sued   upon  the  bail-bond.  Wend.  (N.  Y.)  423. 

.filed  a  bill  in  equiti-  for  injunction,  sug-         Bond  to  tndwnnllr  Acalnat  UaMlttr. 

ito-lin;.;    wiint   of   con  si  deration  In  the  — Upon   a  bond   conditioned    to   save 

41:1 
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and  a  cause  of  action  accrues  as  soon  as  there  is  a  failure  to  do- 
the  specific  act.*  A  bond  to  save  harmless  against  judgments 
is  broken  the  moment  a  judgment  is  recovered  against  the 
obligee,'  although  the  obligor  had  no  notice  of  the  action  in 


harmleBB   «nd   indemnify    the    Obligee  not  neceBsarily  a  covenant  to  [My  the 

"against  his  liability  as  the  maker"  of  a  debt.     Hay  v.   Hansborough,  i  Freetn. 

promiBEory  note  and  to  "pay  or  cause  to  Ch.  (Misa.)  533. 

be  paid"  the  said  note,  the  obligee  may        DUUnotlOB  BatwasA  OOTanuit  to  tKy 

maintain  an  action  without  the   neccB-  I>abt  uid  OoTtnuit  Agalnit  DamaiM. — 

f,\ty    of  showing   pavment     Churchill  In  St.  Albans  u.  Curtis,  i  D.  Chip. (Vt.) 

V.  Hunt,  3  Den.  (N.  Y.J  321.  164,  the  court  say;  "There  is  a  clear 

Indenmltr   AftUnat    MaJntaiuuioe    of  distinction   to  be  made,  and  which  has 

BuiUxd.— A  bond  to  indemniry  a  town  not    been   attended  to  in  all  the  cases, 

for   all   expense  concerning  a  bastard  orperhapsintheabridgmentofthecases. 

child   is   broken,  and  an  action  mt-y  be  Where  the  condition  is  simptj  to  save 

maintained  upon  it,  as  soon  as  the  town  harmless  from   the  payment  of  a  debt, 

becomes   liable   or   bound   to  maintain  the   condition   is   not  broken   until  the 

the  child,  without  the  necessity  of  aver-  obligee   has   been  compelled  to  pay,  or 

ring   and  proving  actual  disbursement,  having    become    liable,    has    actually 

Rockfeller  v.  Donnelly,  8  Cow.  (N.Y.)  paid   or   been   put  to  expense.     But,  if 

613.  the  condition  be  that  the  obligor  shall 

Bond    Axalnat  OoiUoqtuuoM   of  SB-  pay  the  debt  when  it  shall  become  due, 

doraomant. — The  obligee  in  a  bond  to  and   discharge    the    obligee   from   the 

save   the   obligee   harmless  against  the  debt,  and  also  save  him   hamtlesa,   in 

"consequences     and    damages    arising  such  case.  If  the  obligor  shall  not  pay 

from  the  endorsement   of  a   note  may  the  debt,  or  procure  the  obligee  to  be 

bring  an  action  against   the  obligor  as  dischai^ed    therefrom    wiien    it    shall 

soon  as  suit  is  brought  against  him  on  fall  due,   the  obligation   is  forfeit;  for 

his  endorsement.     Ramsay  i'.  Gervais,  it  is    sufficient    if    one    condition    l»e 

2  Bay  (S.  Car.)  145.  broken." 

Indamnity  Acainat  DaU. — An  agree-         Bond  to  Pay  Aniraltr. — A,  being  prin' 

ment  to  indemnity  against  debt  or  dam-  cipal,  and  B,  surety,  in  an  annuity  bond 

age   is   broken   by   the   recovery   of  a  to  C,  A  gave  B  a  bond  conditioned  to 

judgment  against  the   surety,  although  pay  the  annuity  to  C,  and  to  Indemnify 

he  has  not  paid  the  same.     Carman  v.  B  from  any  claims  of  C.     Held,  that 

Noble,  9  Pa.  St,  366.  this  was  not  a  mere  indemnity  bond, 

GanarAl  Indemnltr,— A  cause  of  ac-  and   that  B,  therefore,  might  put  It  in 

tion  accrues  upon  a  promise  of  general  suit    as   soon   as   A    made   default    in 

indemnity   from    all    costs,    liabilities,  payment     of      the     annuity,     without 

damages  and  injuries  when  a  judgment  proving    that     he    had    actually   been 

is  recovered  against  the   promisee,  and  damniiied.     Penny  v.  Fay,  1   M.  &   R. 

such  judgment  is   evidence   in   a  suit  ifci. 

against  the  promisor,  without  proof  of        Ooranuit    to  P»y  Debta. — Where   a 

payment.     Stroh  v.   Kimmel,  8  Watts  Itond  is  given,  intended  as  a  bond  or 

(Pa.)  (57.  indemnity,  but  containing  a  covenant 

1.  Gilbert   v.   Wiman,    i  N.  Y.  550;  that  the  obligor  will  pay  certain  debts 

Hume   V.   Hendrickson,  79  N.  Y.  117,  for  which  the  obligee  is  liable,  and  the 

127;  St.  Aibans   v.  Curtis,  i   D.  Chip,  obligor  fails  to  perform,  an  action  lies 

(Vt.)    164;  Penny   v.  Foy,  3   M.  &  R.  for    the     breach,   and     the    obligee    is 

181;  Carr  V.  Roberts,  5  B.  &  Ad.  78.  entitled  to  recover  the  sums  agreed  to 

ObUsation  to  Fay  Debt. — If  the  con-  t>e  paid,  although  it  Is  not  shown  that 

ditlon   of  a  bond  of  indemnity  be  that  he  lias  been  damnified,  unless  from  the 

the   obligor   shall   pay  a  certain   debt,  whole  instrument  it  manifestly  appears 

and  discharge   the  obligee   therefrom,  that   its   sole   object    was    a    covenant 

there  Is  a  breach  when  the  debtbecomes  of  Indemnity.     Gage  «.  Lewis,  68  III. 

due   and   is  allowed  to  remain  unpaid.  604;   Negus'  Case,   7   Wend.  (N.  Y.) 

Pierce  v.  Plumb,  74  111.  326;  Hume  v.  499. 

Hendrickson,   79  N.  Y.  117,  127;  Cro-         1.  Conner  v.  Reeves,  103  N.  Y.  527; 

foot  n.  Moore,  4  Vt.  204;  St.  Albans  i'.  Smith    v.   Eubanks,   9   Yerg.   (Tenn.) 

Curtis,  1    D.  Chip.   (Vt.)    164.     But  a  20. 

covenant  to  Indemnify  against  a  debt  is        Jadcmaiit  by  Defknlt.— A  judgment 
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which  the  judgment  was  rendered ; '  and  in  the  absence  of  fraud 
or  collusion  the  judgment  is  conclusive  as  to  the  existence  and 
extent  of  the  obligee's  liability  in  the  action  in  which  it  was  ob- 
tained.' When  the  bond  contains  a  proviso  that  the  obl^or 
shall  save  the  obligee  harmless  from  liability  to  do  a  specific 
thing  upon  request  to  do  so,  there  is  no  breach  of  the  condition 
until  after  a  request  in  terms  of  the  proviso.'  Where  the  obligee, 
.besides  the  undertaking  of  indemnity,  receives  the  note  of 
the  obligor,  he  may  bring  a  suit  directly  upon  the  note  without 
reference  to  the  special  agreement;  but  the  rule  is  otherwise 
when  the  liability  of  the  defendant  is  founded  solely  upon  an 
agreement  collateral  in  its  terms.^ 

VUL  Hotioe  of  Bnit  Against  Obligee. — To  entitle  the  obligee  to 
maintain  an  action  upon  a  general  promise  of  indemnity  against 
damage  or  liability,  it  is  not  necessary  that  he  should  have  given 
notice  of  a  suit  against  him  in  which  the  judgment,  upon  which 
the  breach  is  predicated,  was  rendered.*  If,  however,  no  notice  is 
given,  the  judgment  is  only  prima  facie  evidence  i^ainst  the 
obligors,  and  may  be  attacked  on  the  ground  that  the  obligee 
failed  to  avail  himself  of  a  good  defence,  or  that  it  was  obtained 
by  fraud  or  collusion.*     When  notice  is  given,  the  judgment  ob- 

by  default  is  not  in  Itself  fraudulent,  that  it  whs  not  founded  upon  any  legal 
and,  unleu  fraud  a  averred,  is  within  a  liability,  or  that  it  eiceeda  such  liability- 
condition  to  keep  harmleBB  the  plaintiff  Conner  v.  Reeves,  103  N.  Y.  527.  In 
from  what  he  might  be  obliged  to  pay  Massachusetts,  it  has  been  held  that  the 
"after  due  proceedings  had  against  judgment  is  onlv  conclusive  :' 
'         ^eof  th  ■      ■ 


blm,    and     adjudged     and     decreed."     event  of  notice  of  the  suit  having  been 
Given  v.  DrlggB,  i   Cai.   (N.  Y.)  450.    given   to   the    Indemnitor        ""    ' 
See  also  Lee  -v.  Clark,  I  Hill  (N.  Y.)     Gold,  12  Mass.  (5  Pick.)  3 


Given  v.  Drlffis,  i   Cai.   (N.  Y.)  450.    given   to   the    indemnitors.      Train   : 

'       '  "'     •        {N.  Y.)     Gold,  J2  Mass.  (5  Pick.)  380. 

t.  Jones    V.    Cooper,   2    Aik.    (Vt.) 


judsmant  by  eonsent  is  within  the  54. 
protection  of  the  indemnitj,  but  forms  4.  Wagman  ir.  Hoag,   14    Barb.   (N. 
presumptive  evidence  only  in  an  action  Y.) 
-■■--' — -■      Conner  f.  Reeves  — 

old,  22  Maw.  (5  P 
,   Reeves,    103    N. 


upon  the  bond.     Conner  v.  Reeves,  103  B.  Bridgeport  Ins.  Co.  v.  Wilson,  34 

N.  Y.  JI7.  N.  Y.  275.     See  also  Curtis  v.  Banker, 

1.  Train  v.  Gold,  22  Maw.  (5  Pick.)  136  Mass.  355;  Ker  v.  Mitchell,  3  Chit. 

380;  C "              -   "    "  ''- 

S27- 

mtliotittLOtioa  to  the  promisor  of  the 
pendency  of  an  action  against  the  harmless  A  from  all  actions,  legal  pro- 
promisee,  the  judgment  is  prima  facie  ceedings,  and  costs,  etc.,  which  may  be 
evidence  of  the  liability  and  the  amount  the  consequence  of  A's  delivering  over 
thereof;  and  with  notice  it  is  conclusive,  to  defendant  a  bill  of  exchange,  part  of 
if  there  was  no  fraud  or  collusion  in  the  the  proceeds  whereof  a  third  person  is 
suit.  Train  -v.  Gold,  23  Mass.  (5  Pick.)  entitled  to,  A  may  pay  over  to  such  third 
380.  person  his  share  of'^  the  proceeds  upon 
9.  Conner  v.  Reeves,  103  N.  Y.  517.  demand,  without  the  necessity  of  an^ 
BBtat  or  Jodcmaiit. — In  an  action  action,  or  of  notice  to  the  obligee  of  bis 
upon  a  l>ond  of  indemnity  against  judg-  intention  to  make  the  paymenL  Ker 
ments,  a  judgment  Is  conclusive  not  v.  Mitchell,  3  Chit.  4S7. 
only  as  against  the  principal,  but  also  t.  Train  v.  Gold,  12  Mass.  («  Pick.) 
ai  against  the  sureties.  But  if  it  war  -<^-  n-U"—"-*  <"-  r-^  -.  \I7.1.~,  ,- 
taken  by  consent  of  the  obligee  It  li 
presumptive  evidence  only  against  the 
sureties,  and  they  are  at  liberty  to  show  OppomnltrtoOaAad.— Aninaurance 
loC.  ofL.— 27                          417 


tSo;  Bridgeport  Ins.  Co.  v.  Wilson,  u 
N.  Y.  275;  Stewart  v.  Thomas,  45  Mo. 
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tained  is  conclusive  as  to  the  obligor's  liability.^  In  the  case  of 
indemnities  against  judgments,  a  different  rule  seems  to  govern, 
and  it  would  appear  that  a  judgment  being  the  event  covenanted 
against,  it  is  conclusive  if  rendered  in  a  contested  suit,  but  pre- 
sumptive evidence  only,  if  entered  by  consent,  even  when  no 
notice  is  given.* 

Notwithstanding  the  absence  of  notice,  the  obligee  is  entitled 
to  recover  his  costs  in  a  suit  against  him,"  provided  the  jury  are  • 
satisfied  that  it  was  reasonable  to  defend  the  action  under  all  the 
circumstances  of  the  case* 

IX.  Koamre  of  Eeoorery. — In  actions  upon  bonds  of  indemnity, 
damages  are  always  assessed  up  to  the  time  of  trial. ^  When  the 
indemnity  is  conditioned  to  save  the  obligee  harmless  against 
judgments,  the  damages  upon  a  breach  thereof  are.  measured  by 
the  amount  of  the  judgment,"  If  the  bond  binds  the  obligor  to 
the  payment  of  a  penal  sum,  the  recovery  of  the  obligee  is 
limited  only  by  the  amount  of  the  penalty.  Within  that  sum  he 
may  recover  whatever  damages  he  is  able  to  establish;^  and  he 

company,  which  had  become  liable  to  the  claim  tlierebj  established,  U    not 

pay  a  Bum  on  account  a(  a  Iobb,  paid  it  conclusive  against  Uiem,  and  they  may 

over  to  certain  attaching  creditors  of  be  let  in  to  show  that  it  was  obtained  by 

the  insured  upon  their  executing  a  bond  collusion,    or    that    a    valid     defence 

of   indemnity  against    any   claims    or  existed  to   the  claim,  which  the  Itimir- 

suitB  against  the  company  for  the  money,  ance   company   neglected   to   act    up." 

Subsequently  a  judgment  was  rendered  Bridgeport  Ins.  Co.  v.  Wilson,  34  N. 

against  them,  under  which  they  were  Y.  375,  379. 

obliged  to  pay  the  sum   in  dispute   to  In  an  early  Vermont  decision  It  was 

one  Bamum,  the  assignee  of  the  insured,  keld  tliat  if  the  obligee  fail  to  notify  the 

No   notice   of   the   suit   in   which    the  obligor,  a  judgment   obtained   against 

judgment   was  obtained  was   given  to  the  former  is   re3   inter  alios  acta,  and 

the  attaching  creditors.     In  an  action  does  not  bind  the  obligor,     Castleton  r: 

upon  the  bond  of  indemnity  it  was  Aetd  Miner,  S  Vt.  300. 

that  the   judgment   was   frima   facie  1,  Train   v.  Gold,  33  Mass.  (5  Pick.) 

evidence  only   of  the   liability   of  the  380;  Stewart  ii.  Thomas,  ^5  Mo,  42. 

obl^rs,   and   that    it    might    be    Im-  S,  Conner  i'.  Reeves,  103  N.  vT  537. 

peached.      The    court    say ;       "  It     is  8..  Curtis  v.  Banker,  136  Mats.  355. 

apparent  that  the  obligors  did  not,  in  i,  Caldbeck  v.  Boon,  7  Ir.  R.,  C.  L. 

terms,  stipulate  to  abide  by  the  result  of  32. 

a  suit  to  which  they  were  not  parties.  S.  Spear  ;'.  Stacy,  36  Vt.  61. 

and  of  which  they  had  no  notice,  and,  «.  Train  11.  Gold,  33   Mass,  (5  Pick.) 

therefore,  they  are   not   concluded   by  380;    Conner    v.   Reeves,   103    N.   Y, 

the   judgment    In    favor    of    Barnum.  527. 

They  entered  Into  a  general  covenant  T.  Griffith*  v.  Hardenbergh,  ^1  N.  Y. 

of   indemnily  against   suits,   and   they  464; Warwlckn. Richardson, loM.&W, 

were    entitled    to    an    opportunity    to  184;  Osborne   v.  Eales,  3  Moore   P.  C. 

defend.     Although  they  had  no  oppor-  C,  N.  S.  135;  Wood  v.  Wade,  3  Stark 

tunity   to    defend    the     Barnum     suit  146. 

during  Its  progress,  yet  if  they  are  Bond  to  PturebMMT  of  Lands. — A  bond 
allowed  In  this  action  to  aval)  them-  of  Indemnity  given  to  protect  a  pur- 
selves  of  any  defence  that  might  have  chaser  of  land  against  adverse  claims 
been  Interposed  successfully  in  that  threatened  at  the  time  of  the  purehase 
suit,  they  are  not  prejudiced  by  the  Is  valid  to  the  full  amount  of  tiie  penal 
want  of  notice.  Such  opportunity  is  snni  named  in  It,  notwithstanding  that 
given  them  by  holding  that  the  judg-  such  sum  greatly  exceeded  the  oi^nal 
ment  in  the  Bamum  suit,  although  purchase  money;  there  being  no  equity 
frima  facit  evidence  of  the  validity  of  in   the   cireumstances   of   the   case   to 
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may  also  recover  interest  thereon,  even  though  the  interest  should 
increase  the  sum  payable  to  him  beyond  the  amount  of  the 
penalty,*  As  part  of  the  damages,  the  obligee  in  an  express 
obligation  may  generally  recover  any  costs  to  which  he  has  been 
put,"  even  though  the  action  in  which  they  were  incurred  was 
brought  against  him  groundlessly.'  In  England  it  has  been  held 
that  upon  an  implied  indemnity  arising  out  of  the  responsibility 
of  a  sub-contractor  to  his  principal,  the  principal  contractor  can- 
not recover  the  costs  of  a  suit  against  him  for  damages  arising 
from  the  sub-contractor's  negligent  act,  except  such  costs  can  be 
considered  the  natural  consequence  of  the  default  of  the  latter.^ 

juEtify  an   interference   with   the   legal  nant  in   the   tease,  committed  after  the 

right,  and  the  purchaser  having,  in  dis-  aseignment.     \\.yiA& held  that  the  lessee 

.charge  of  the  claim   and  eitpensee  inci-  was  entitled   to   recover  both  the  extra 

dental,  expended  a  larger  sum  than  the  costs  paid  hy  him  to  his  attorney  and 

full   amount  of   the   penal  sum  in  the  the  taxed  costs.     Howard  v.  Lovegrove, 

bond.     Osborne   u.  Ealea,  3    Moore  P.  L.  R.,  6  Ex.  43. 

C.  Ct  N.  S.  12s.  8.  Trustees  of  Newburgh  u.  Galation, 

1.  Griffiths  T>.  Hardenbergh,  41  N.Y.  4    Cow.     (N.    Y.)      340;      ChiUon      v. 

'     '  <oni..Clark.8N.Y. 148;  Mower  Downer,  27  Vl.  536. 

6  Paige  Ch.  (N.  Y.)  8S;  Smedes  1.  Baxendale  !>.  London  C.  &  D.  Rv. 

Hooghtaling.   3   Cai.    (N.   Y.)  48;  Co.,  L.  R.,  10  Ei.  3s;  FUher  v.  Val  de 

Francis  v.  Wilson,  Ryan  &  M.  105.  Traver's  Asplialte  Co.,  L.  R^  1   C.  P. 

DamacM  fOr  I>eteiitioii  of  B«M. — Jn  Div.  511. 
Mower  V.  Kip,  6  Paige  Ch.  (N.  Y.)  88;  Beud&alile  Qtoaai*  lot  Deftnca. — In 
Walworth,  Chancellor,  said:  "By  Mors- Le- Blanch  v.  Wilson,  L.  R.,  8 
the  common  law,  the  plalntilf  in  an  ac-  C.  P.  ii-j,  it  was  held  that  when  an 
tion  upon  a  penal  bond  Is  entitled  to  action  is  brought  against  A  to  recover 
recover  damages  for  the  detention  of  unliquidated  damages  for  which  he  has 
the  debt  beyond  the  amount  of  the  become  liable  through  the  default  of  B, 
-penalty  in  the  bond.  And  although  the  notice  lieing  given  to  B,  who  declines 
damages  usually  recovered  in  such  cases  to  intervene,  A  is  justified  in  defend- 
are  merely  nominal,  as  the  penalty  of  ing  the  action,  and  is  not  bound  to  let 
the  bond  is  generally  sufficient  to  cover  judgment  go  by  default  or  to  pay 
the  sum  actually  due,  with  the  interest  money  Into  court;  that  A'a  right  to 
thereon,  yet  the  amount  of  such  dam-  recover  the  costs  of  such  action 
ages  may  be  increased  by  the  jury  upon  depended  on  the  questions  whether  it 
a  trial,  or  added  to  the  damages  and  was  a  reasonable  thing  to  defend  the 
costs  upon  taiation,  where  there  is  a  action,  and  whether  the  defence  was 
judgment  by  default,  whenever  the  conducted  in  a  proper  manner;  and 
justice  of  the  case  requires  the  judg-  that  these  questions  were  for  the  deter- 
ment to  be  entered  up  in  that  form."  minatlon  of  the  Jury. 
MofTattv.  Barnes,  3  Cai.  (N.  Y.)49  n.;  This  decision  was,  however,  over- 
Holdlpp  V.  Otway,  7  T.  R.  447,  n.  ruled  in  the  subsequent  case  .of  Baxen- 
S.  Mott  V.  Hicks,  i  Cow.  (N.  Y.)  dale  v.  London  C.  &  D.  Ry.  Co.,  L.R., 
513;  Howard  I'.  Lovegrove,  L.  R., 6  Ex.  lo  Ex.  35.  The  circumstances  in  that 
43.  case  were  as  follows;  One  Harding, 
Oocta  of  Obligsa'i  Attorney.— In  an  having  contracted  with  the  plaintifis, 
action  by  a  lessee  against  the  assignee  who  were  carriers,  for  the  carriage  of 
of  the  lease  for  a  breach  of  a  contract  two  pictures  from  London  to  Paris,  the 
by  the  assignee  to  indemnity  the  lessee  plaintiff's  contracted  with  a  railway 
against  a  failure  to  perform  the  cove-  company  for  the  carriage  by  them  of 
nants  in  the  lease,  he  sought  to  recover  the  pictures  over  a  part  of  the  distance. 
the  whole  costs,  t>oth  those  paid  by  him  The  pictures  were  damaged  on  the 
on  taxation  and  extra  costs  paid  by  him  journey  by  the  negligence  of  the  com- 
to  his  own  attorney,  incurred  in  un-  pany.  Harding  thereupon  brought  an 
succeisfully  defending  an  acUon  brought  action  against  the  plaintiffs,  who  gave 
-Bgaiiut  him  for  a   breach  of  a  cove-  notice    of   it     to     the     company    uxt 


ib.Googlc 


INDEMNITY  CONTRA  CTS.                to  atour. 

X.  Indemnitiei  to  Sheri£ — i.  When  Sheriff  May  Demand  h:- 
demnity. — According  to  the  English  practice,  if  the  sheriff  had  a 
reasonable  doubt  as  to  his  power  to  seize  property  on  execution. 
and  the  plaintiff  refused  to  indemnify  him,  the  courts  would,  on 
his  application,  extend  the  time  for  the  return  until  the  indemnity 
was  given ; '  and  in  some  American  cases  a  similar  course  has- 
been  adopted.*     It  has,  however,  been  very  generally  held  by  the 

requested  them  to  defend  it.  They  exception,  are  all  cases  of  Indemnitv. 
retuBcd  and  told  the  plaintiffs  to  take  and  really  have  no  application  here, 
their  own  course.  The  plaintiffs  de-  For  we  have  to  deal  with  two  separate 
fended  the  action  brought  against  them  and  independent  contracts,  and  it 
by  Harding  without  success,  and  then  would,  it  eeems  to  me,  be  very  unrea- 
brought  an  action  against  the  company  sonable  to  hold  that  the  plaintifls  should 
to  recover  not  only  the  damages  found  be  able  to  charge  the  defendants, 
by  the  jury  to  have  been  sustained  by  against  their  will  and  without  their 
Harding,  but  also  thecoetEoftheuiisuc-  sanction,  with  the  costs  of  an  action 
ceasful  defence.  The  company  paid  brought  upon  a  contract  made  by  the 
the  damages  Into  court  and  disputed  plaintiffs  with  Harding,  to  which  the 
their  liability  as  to  the  costs.  Held,  defendsnw  were  not  parties  and  with 
that  the  costs  were  not  recoverable,  in-  which  they  had  no  concern  whatever. 
asmuch  as  they  could  not  be  con-  This  case,  then,  is  not  one  of  principal 
sidered  as  the  natural  consequence  of  and  surety,  and  the  only  ground  on 
the  defendant's  default,  the  contracts  which  the  plaintiffs  can  recover  these- 
between  Harding  and  the  plainUfTs  costsis  that  the  costs  are  the  natural  and 
and  between  the  plaintiffs  and  the  reasonable  consequence  of  the  defend- 
defendants  having  been  separate  and  ants' breach  of  contract,  and  therefore 
independent.  Lord  Coleridge,  C.  J.,  within  the  well-known  rule  laid  dowit 
said;  "The  defence  was  not,  in  my  in  Hadley  i'.  Baxendale,  9  Ex.  «l. 
judgment,  a  reasonable  defence.  It  But  I  am  clearly  of  opinion  that  they 
was  without  any  foundation  in  law,  cannot  be  so  considered." 
and  there  was  no  authority  from  the  This  decision  was  followed  in  Fisher 
defendants,  either  express  or  implied,  to  v.  Val  de  Traver's  Asphalte  Co.,  L.  R., 
set  it  up.  This,  however,  does  not  dis-  1  C.  P,  Div.  511,  a  case  in  which  the 
pose  of  the  whole  of  the  plaintiff's  plaintiffs,  who  had  contracted  to  con- 
claim.  For  it  may  be  said,  'True,  the  struct  and  maintain  a  street  railroad, 
defence  was  ill-advised  and  unauthor-  sought  to  recover  from  the  defendants, 
ized;  still  the  plaintiffs  were  obliged  to  to  whom  they  had  sublet  the  contract 
do  something  toascertain  their  li^ility,  for  certain  paving,  the  damages  and 
and  tiiey  at  least  are  entitled  to  euch  an  costs  to  which  they  had  been  subjected 
amount  of  costs  as  they  would  have  in-  in  consequence  of  the  defendants' 
curred  had  they  allowed  judgment  to  default.  It  was  held  that  the  plaintiffs 
go  by  default  upon  a  writ  of  inquiry.'  could  not  recover  the  costs  even  though 
But  I  think  this  contention  fails  by  defending  the  action  against  them, 
also,  because  it  seems  to  me  that  the  and  subsequently  compromising  it,  th^' 
whole  of.  the  costs  were  incurred  for  did  in  fact  benefit  the  defendants  in 
the  plaintiffs'  own  benefit,  and  were  not,  incurring  them  by  reducing  the  amount 
in  my  sense,  the  natural  and  proximate  of  the  claim. 

results   of  the    defendants'    breach    of        '-  *■- '■- 

duty."     OtPAiN,  j.,  said:  "If  this  were  : 

B      contract      of     indemnity      where.  It  was  held  under  somewhat  analogous 

although  there  may  be  two  contracts  in  circumstances   that   the   plaintiff  could 

form   there   is  only   one  In   substance,  not  recover  the  costs  of  the  suit  because 

our  decision  might  be  in  favor  of  the  the   defence  ought   never  to  have  been 

plaintiffs.     In  such  a  case  a  surety  who  undertaken. 

is  called  upon  to  pay  the  debt  due   in  I.  See    3     Freeman    on    Executions 

duty   owing    from   the   principal   may  {in&   ed.),   44  354, 375,  and  coses  there 

well  be  justified  in  defending  an  action  cited. 

at  the  principal's  expense.     The  cases  3.  See  Jessop  v.   Brown,  3  Gill  &  J- 

wljich  have  been   referred  to,  with  one  (Md.)  404;  Spangler  11.  Com.,  16  Serg. 
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American  courts  that  in  cases  of  reasonable  doubt  as  to  his  - 
power  to  levy  and  sell,  the  sheriff  may  demand  an  indemnity,  and 
that  the  refusal  or  failure  of  the  plaintiff  in  execution  to  give  it 
will  justify  his  refusal  further  to  proceed;  *  and  it  would  appear 
to  be  hig  duty  to  demand  the  bond,  otherwise  in  a  proceeding 
against  him  for  a  failure  to  make  the  money,  the  burden  will  be 

&  R.  (Pa.)  68;  s.  c,   16   Am.  Dec.  548;  authorized   to  empanel   a  jury  for  the 

Fomiquet  v.  Tegarden,  14  Miss.  96.  purpose  of  trj'ing  it,  and  upon  a  decision 

1.  McGehee  v.  Chandler,  15  Ala.  659;  being  rendered  in  favor  6f  the  claimant 

Ogden  V.   Powell,  7  Ala.  243;  Pickanl  he  is  authorized  to  demand   an   indem- 

V.  Peters,  3  Ala.  493;  Minter  r.  Bige-  niti'.     Code   Civ.   P roc.  44    1413,1419; 

low,  9   Port.   (Ala.)   481:  Hall  if.  Mc-  Curtis  1/.  Patterson,  8  Cow.  (N.  Y.)  65; 

Henry,   S    Port.    (Ala.)    113;  Long  v.  Plait  u.  Sherry,  7  Wend.  (N.  Y.)  136. 
Nevine,  36  Cal.  4ii5;  e.c.,  95  Am.  Dec.         In  Minnesota  and  Afitsouri  it  U  by 

199;  Porter  v.  Slapp,  6  Colo.  31;  Board  statute  provided  that  if  a  third  person 


T.  Helm,  1    Mete.  (Ky.)  500;  Marsh  v.  sKall  make  a  claim  upon  the  property 

" -^ick,)  ir  -      .  .     ■    .  ....         .......     .™- 

i5;  s.  c,  5  Am.  Dec.  may  demand   an  indemnity  tM>] 

j8;  Marsliall   v.   Hosmer,  4   Mass.  60;  the  ei:ecution  plaintiiT,  and  if  the  latter 


Gold,  19  Mass.  (3  Pick.)  JS5,  igo;  Bond     levied  on,  and  shall  swear  to  it,  the  sheriflT 
"■■     I,  7  Mass.  IJ5;  s.  c,  5  Am.  Dec.    may  demand   an  indemnity  bond   from 


n  V.  Owen,  6j  Me.  528;  Smith  fail  or  refuse  to  give  such  bond  within  a 

I'.Uicolle,  II    Mich.  383;  Fomiquet  v.  reasonable  time,  the  sheriff  is  directed 

Tegarden,  14  Miss.   96;  Smith  v.  Os-  to  release  the  property.     Minn.  Gen.  St. 

good,  46  N.  H.  178;  Perkins  i>.  Pitman,  1878,  ch.  C6,  4  :54,  p.  710;   Mo.  Rev.  St. 

34N.H.  261;  Harrison  ».  Allen,40  N.  1879,   ^   1366.     The   Missouri    statute 

J.  L.  5j6;  Chamberlain  v.  Seller,  18  N.  only  refers  to  executions,  and  has  been 

Y.  115;  O'Donohue    v.    Simmons,     31  lc/«f  to  have  no  application  to  writs  of 

Hun   (N.   Y.)  2O7;  Com.  i>.  Vandyke,  attachment.     State  v.   Koontz,  83  Mo. 

57  Pa.  St.  34;  Patterson   v.   Anderson,  313;    Slate  n.  Fitzpatrick,  64   Mo.  i8j. 

40  Pa.  St.  359;  s.  c,  8c   Am.   Dec.  S79;  The  courts  of  that  Slate   have   adopted 

Shriver   v.   Harbaugh,  37  Pa,   St.  399;  the  view  that,  except  as   authorized  by 

Fitler  v.  Fossard,  7  Pa.  St.  '140;  Spang-  statute,  a  slierilT  cannot   demand  an  in- 

Icm.Com.,  16  Sei^.  &  R.  (Pa.)  68;s.  c,  demnity.     State  v.  Koontz,  83  Mo.  323; 

16   Am.   Dec.  348;  Brvan  r.  Bridge,  6  Bradley  i>.  Hollowar,  28  Mo.  ijo;  State 

Tex.  137;   Huffman  I'.  LeffcU's  Exr.,  32  !■.    Raybum,   22    Mo.    App.    303.     In 

Gratt.  (Va.)   41;  Grace  v.  Mitchell,  31  Minnesota   the  court  *oWj  that  the  act 

Wis.  533;  B.  c,  11  Am.   Rep.  613.     But  applies   only   where   the  property  was 

see  A^r   v.   McDaniel,  1    Bailey  (S.  levied    upon    or   taken   bv   the   sheriff 

Car.  )i5S;  s.  c.  19  Am.  Dec.  664.  while  in  the  possession  ol*  the  defend- 

In  Indiana  the  court  holds  that  the  ant  in  the  process,  or  his  agent,  under 
sheriff  has  no  right  to  demand  an  in-  circumstances  which  would  create  a 
demnity;  State  r.  Sandlin,44lnd.  J04;  presumption /^ri'tnii  /ari'e  of  ownership 
Bosley  v.  Farquar,  1  Blackf.  (Ind.)  61 ;  In  him,  and  that  wh'en  so  taken  no  ac- 
although  a  bond  of  indemnity  volun-  tion  resting  upon  a  claim  of  title  to  or 
tarily  given  is  valid.  Allwein  v.  interest  in  the  property  can  lie  main- 
Sprinkle,  87  Ind.  240.  tained   by    any    person  except  the  de- 

/n    Ttnaessee  the  right  of  the  officer  fendant  or  his  agent  against  the  sheriff, 

is  derived   from   statute  ;    Saunders  v.  unless  the  affidavit  mentioned  in  the  act 

Harris,  4  Humph.  (Ten n.)  72;  State  t'.  is  made   and   served  before  the   sale  or 

Sharp,  3  Sneed  (Tenn.)  615;  and  as  the  other   legal   disposition  of  the  property 

statute  does   not  authorize  him  to  de-  '■''■■'"  ..  ^     i 

mand   indemnity    In    attachment   pro-  Minn.   163;    Uvingsb 

ceedings,  it   has   been   held   that  he  is  Minn.  30^     See  also  Williams  11.  Mc- 

liable  to  an  action  for  a  false   return  if  Grade,  13  Minn.  174. 
he   release   property  attached  on  infor-         BnOclencr  of  Boud. — If   the   indem- 


ion  of  an  adverse    claim  and  return  nity  of  the  plaintiff  ii 

»«Ua  bona,  because   the  plaintiff  does  ficient  to  secure   the   sheriff,  he  has  no 

not  indemnity  him.     Shaw   v.  Holmes,  right  to  demand  a  surety,     Harrison  v, 

4  HeiBk.  (Tenn.)  692.  Allen.  40   N.  J.   L.   ,c;s6.     A   sheriff  is 

In  Nem  Tort,  in  the  event  of  an  ad-  not  bound   to   take  the  bond  of  a  co- 

verse  claim  being  made,  the  sheriff  is  defendant  who   is    the    surety   of   tho 
421 
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cast  upon  him  of    showing    that   the    property  really  was    not 
liable.' 

2.   Validity. — If  the  sheriff    has    a  reasonable  doubt  as  to  his- 

power  to  execute  a  writ,  and  the  indemnity  bond  is  intended  to 

protect  him  in  enforcing  a  claim  of  right,  the  fact  that   in  exe- 
cuting it  he  committed  a  trespass  does  not  invalidate  the  bond ;  * 

defendant    whose     property    is    levied  The  court  said:     "It  Is  contended  bv 

upon.    The  only  Indemnity'  he  is  bound  (Jefendant  in  error  that  at  the  time  the 

to  accept  i«  ttiat  of  the  execution  plain-  bond    was    executed,   the    plaintiQ'   in 

tiff.     Hall  i>.  McHenrj',  5  Port.  (Ala.)  error  knew  he  would  commit  a  trespass 

123.  in   gelling  the  property,  and  IhereforL' 

1.  MeGehee  w.  Chandler,  15  Ala.  fijg;  the  bond  U  void,  upon  the  principle  thai 

O^en  V.  Powell,  7  Ala.  243;  Minter  v.  a   promise   to    indemnify  another    for 

Bieelow,  9  Port.  (Ala.)  481,  known     acts    of    trespass    cannot    be 

In    Minter   u.  Bigelow,   sufra,    the  enforced,  as  such  contracls  are  contrarr 

court  said:  "If  a  sheriff  return   an  exe-  to  public  policy.     This  is  undoubtedly 

cution  of  no  Properly,  it  is  incumbent  a  rule  of  the  common  law,  where  the 

on  the  plalntilf  to  bhow  that  the  return  proposed  act  is  a  palpable  wrong,  and 

Is   presumptively    false.     This  may  be  so  known  to  be  by  the  parties  at  the 

done  by   showing   that   the   defendant  time  of  the  agreement  to  perform  such 

was  in  possession  of  property,  and  if  he  act.     But  it  is   believed   this  rule  has 

is   not   the   owner  of  it,  or  if   it  is  not  never  been   extended    to   cases   where 

subject  to   the  payment  of   the  defend-  parties.  In  the  prosecution  of  their  legal 

ant's  debte,  it  will  devolve  on  the  sherilf  rights  in  good  faith,  have  committed  an 

to   show   that   Euch  was   its   condition,  unintentional   wrong   against    another. 

But  he  will,  however,  be  relieved  from  We  understand  the  rule  to  be  limited  to 

this  burden   if  he  has  used  the  precau-  thoee  cases  where   the  intention  is  to- 

tlon.  whilst   the  execution   was    in  his  commit  a  trespass,  and  does  not  include 

hands,  to  require  a   bond  of  indemnity  cases  where  the  parties  are  actuated  by 

from  the  plaintiff,  who  has  declined  to  honest  motives  in  the  assertion  of  what 

give  It."  they  believe  to  be  their  rights  under  the 

9.  Stark  ti.Raney,  18  Cal,  6m;  Wolfe  law,  although   it  should   subsequently 

.   McClure,   79   III.   564;   Stanton    I'.  transpire  that  they  were  not  justified  In 

■  •- ■■     .m.  ■-     -  ,_,__  .^_  __. ,...._ 


McMullen,  7   III.   App.  316;  Anderson  doing  the  acts  contemplated  by  them 

V.  Farns,  7  Blackf.  (Ind.)  343;  Train  v.  when  the  bond  was  executed." 

Gold,  13   Mass.  (5  Pick.)  380;  Marsh  v.  Bale   of    Conitruotlou.— Although  i 

Gold,  19  Mass.  (i  Pick.)  iSe;  Forniquet     bond  of  Indemnity,  wher  " "-    — 

'1.  Tegarden,  14  Miss.  06;  McCartney  v,  strued,    would      make 


Gold,  19  Mass.  {1  Pick.)  iSe;  Forniquet  bond  of  indemnity,  when  literally  c 
v.  Tegarden,  14  Miss.  06;  McCartney  f.  strued,  would  make  the  gran) 
Shepard,  21   Mo.  573;  Mays  xi.  Joseph,     responsible  for  trespasses  which   they 


(  Ohio  St.  22;  Miller  ti.  Bhoades.  jo  did   nol  direct,  and   could  not  prevent. 

<f)hlo  St-  494;  Davis  v.  Arledge,  3  Hill  such  construction  will  not  t>e  adopted 

(S.  Car.)  170;  Jameison   v.  Calhoun,  2  when  it  may  reasonably  be  construed 

Spear  (S.  Car.)  19;  Stevenii  tJ.Branaford,  otherwise.     Clark  v.   Woodruff,  83   N. 

6  Leigh <Va.) 246;  Arundel  u.Gardiner,  Y.jiS. 

Cro.   lac.  653;  Blackett   v.  Crissop,  1  Levy    Upon    Exempt    Piopertr. — An 

\A.  Raym.  378;  Placket  v.  Gresham,  3  Indemnity  given  to  induce  the  sheriff  to 

Salk.  7q;  Robertson  11.  Broadfoot,  11  tl.  levy    upon    property   claimed    by   the 

C,  Qi  B.  407.  defendant  in  execution  Is  not  invalid  at, 

KnowlMlKe  Mid  Intention  Of  partial. —  against    public    poltcv,   if    ^ven    and 

In  Stanton  u.  McMullen,  7  III,  App.  326,  received  in  the  bona  fide  belief  that  the 


the  plaintiff  in  execution  indemnified  the    property  is   subject.     Stanton   i 
sheriff   against   any   damage   resulting     Mullen,  7  111.  App.  326;  McCartney  r. 
from   the   levy.      It  was   subsequently     Shepard,  31   Mo.  573;  Mays  v.  Joseph. 


found  that  the  goods  were  nol  subject  34  Ohio   St.  33;  Miller  v.  Rhoades.  3i 

to   the  execution.      An  action   having  Ohio  St.  494;  Davis  v.  Arledge,  3  Hill 

been  brought  against  the  sheriff  for  the  (S.  Car.)   170.      See  also  Jameison   v. 

wrongful   levy,   and  judgment   having  Calhoun,  2  Spear  (S.  Car.)  19.    But  the 

been  recovered  therein,  he  brought  an  bond   is   invalid   if    the   circumstances, 

action    upon   the   indemnity.      It   was  were  such  that  the  sheriff  must  have 

ktid  that  he   was  entitled   to   recover,  known  that  the  property  was  exempt^ 
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and  a  bond  of  indemnity  given  to  a  person  assisting  the  sheriff, 
either  by  the  sheriff  himself  or  by  a  third  party  is  governed  by 
the  same  rules,  and  will  be  sustained  or  held  to  be  invalid  accord- 
ing to  the  knowledge  and  intention  of  the  parties.*     But  if  the 

and     ttutt    the     seizure     was     Illegal,  releasing  an  execution  is  void.    Wright 

Renfro  v.  Heard,  14  Ala.  33;  Hunter  v.  v.  Lord  Vernej'.  3   Doug.  140;     Griffin 

Agee,  s  Humph,  (Tenn.)  57.  v.   Haetj',   94   N.   Car.   438.      But  see 

In  Slanton  -a.  McMullen.  7  lit.  App.  Poster   v.   Clark,  36  Mass.  (19  Pick.) 

326,  It  waB  htld  that,  in  an  action  upon  319. 

the  indemnity,  a  judgment   in   trespass  Imgolar  Lavj. — A  bond  to  protect 

against   the  officer   far   celling  exempt  the  sheriff   in    sale    of   property,   the 

property  wae  not   conclusive   evidence  lev^   upon   which   is  irregular  and  of 

that  the  officer   and   creditor  intended  doubtful  validity,  is  not  against  public 

to  commit  a  wilful   trespass;  and   that  policy.     Davis   v.  Arledge,  3  Hill  {"a. 

the  fact  that  the  debtor,  though  claim-  Car.)  170. 

ing  an  exemption,  failed  to   furniEh  the  '    "' 
officer   with   the   statutory  schedule  of 
his  properly,  might   be   given   in   evi- 
dence for  the  purpose  of  showing  the 
good  faith  of  the  parties. 

Claim  by  Rtnucer  to  Uw  Writ. — A 
bond  of  indemnity  conditioned  to 


Battersey's  Case,  Winch.  49; 
Cumpston  i'.  Lambert,  iS  Ohio  81. 

In  Ballersej''s  Case,  supra,  a  pris- 
oner who  had  been  arrested  by  the 
sheriff  on  a  commission  of  rebellion 
was  taken  to  an  inn,  and  there  detained 
the  sheriff  harmless  from  any  liability  by  the  innkeeper  over  night,  upon  the 
in  consequence  of  a  levy  upon  and  safe  sherilT  promising  to  indemnify  him 
of  property  claimed  by  a  third  party,  against  the  consequences.  Judgment 
Imt  whose  claim  is  disputed  by  the  for  damages  for  false  imprisonmenl 
plaintiff  in  execution,  is  valid.  Stark  having  l>een  recovered  against  the  inn- 
~,   Raney,   18    Cal,   623;  Anderson  v.     keeper,  he  brought  an  action  against  the 


Farns,  7  Blackf.  (Ind.)  343;  Tr 
Gold.  IJ  Mass.  (5  Pick.)  380;  Cham- 
berlain V.  Belter.  18  N.  Y.  iisi  Ball  v. 
Pratt,  36  Barb.  (N.  Y.)  40J;  Robertson 
«.  Broadfoot,  !  1   U.C,  QiB.407. 

Arrait  of  Debtor.— When  it  is  alleged 
by  the  creditor  In  good  faith  that  a  cer- 

'n  person  is  a  stockholder  in  a  corpo- 


sheriff  upon  his  indemnity,  and  it  v 
held  that  he  was  entitled  to  recover. 

In  Cumpston  v.  Lambert,  18  Ohio 
81,  a  justice  of  the  peace  called  upon  a 
person  to  assist  a  constable  in  making 
an  arrest  upon  a  ca.  sa.,  stating  thai 
such  arrest  was  lawful,  and  promising 
to  indemnity  such  person  for  assisting 
to  make   the   arrest  and  prevent  a  res- 

;.    It  turned  out  that  the  ai   


ment,  a  bond  of  indemnity  tc 

to  protect  him  against  the  consequences  illegal,  and   a  judgment  wa*  recovered 

of  his  arrest  Is  valid.     Marsh  v.  Gold,  against  the   person   assisting,   Ibr    the 

19  Mass.  (2  Pick.)  185.  trespass.     He   thereupon   brought  suit 

Betnm  of  Vrlt. — In  Kemper  v.  Kem-  upon   the  promise  of  indemnity,  and  it 

per,  3   Rand.  (Va.)  3,   the   sheriff  was  was  held  that  the  promise  was  void  as 

induced,  upon  receiving  a  bond  of  in-  against  public  policy,  being  for  the  per- 

demnity,  to  return  "ready   to  satisfy,"  formance  of  an  illegal  act.     Battersey's 


although  he  iiad  not  levied  the  e: 
tion.     It  was  held  that  this 
not   a   false   return   in  the  legal  sense, 
and  that  the  bond  was  valid. 

AppUeatlon  of  Koney  RMOTftred.— 
sheriff,  having  levied  several  executio 
applied   the  money  received  to  a  jur 


(tinguished,  and  the  rule  a 
stated  in  the  text  was  not  disputed,  but 
}uld  rather  appear  to  have  been  admit' 
led,  and  the  case  decided  on  the  ground 
simply  that  the  indemnity  was  to  pro- 
tect a  person  in  the  commission  of  an 
unlawful  act,  and  therefore  illegal. 
rit,  upon  the  creditor  therein  giving  The  court  say  that  in  Battersey's  Case 
nim  a  bond  of  Indemnity  against  the  "the  innkeeper  did  not  assist  in  the 
consequences  of  doing  so.  Held,  that  first  instance  in  depriving  the  prisoner 
the  bond  was  valid.  Shotwellv.  Ham-  of  his  liberty — he  had  nothing  to  do 
blin.  13  Miss.  156.  with  the  arrest,  but  in  the  course  of  his 

B«l«kM  of  Bzeentlon. — A  bond  of  in-     business  a   prisoner   is   brought  to  his 
demnity  conditioned  to  save  the  sheriff    house.     His   business   compels  him  to 
harmless  from  any  damages  incurred  by     keep  such  persons  Us  Ktop  at  hia  house  ^ 
■12.1 
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bond  is  given  to  induce  the  sheriff  to  do  an  act  which  is  a  pal- 

{lable  wrong,  and  plainly  a  breach  of  his  duty,  it  is  against  pub- 
ic  policy  and   void.'     On  the  other  hand,  a  bond  or  promise  of 

It  Ib  his  dutj  to  keep   prisoners  as  well  R.  tfxy,   Lawson  v.   Haddock.  3  Vent, 

as  othere  who  must  have  some  place  to  237;   Martj'n   v.   BHthman,   Yelv.  197. 

lodge,  and   who    have   to   receive   the  But  if  the  indemnity'  Is  given  to  protect 

necesBaries  of  life  in  their   transit  from  the  officer  against  an  involuntarj' escape 

one   point    to    another.     Humanity,  if  it  is  valid.     Ayer  t.  Hutchins,  4  Maaa. 

nothing  else,   would   require   the   inn-  370. 

keeper  to  receive  him.  We  have  seen  Kalaat  Failure  to  Aii«rt.— An  in- 
no  case  where  it  has  been  held  that  a  demnity  given  to  save  the  Bheriff  harm- 
contract  to  deprive  a  person  of  his  lib-  less  from  the  consequences  of  a  failure 
ertj  in  the  first  instance,  or  to  commit  to  arrest  a  debtor  by  allowing  the 
an  actual  assaull  on  the  person,  where  execution  to  "run  down"  is  void.  Hods- 
such  arrest  or  assault  was  illegal,  has  don  v.  Wilkins,  7  Me.  113. 
been  held  to  be  binding.  We  do  not  FallDTa  to  R«tiim  Bzaentlou. — A 
suppose  that  such  case  comes  within  deed  executed  to  a  sheriff  for  (he  pur- 
the  rule,  except  in  cases  where  the  per-  pose  of  indemnifying  him  for  the  fines, 
son  committing  the  nrreet  is  an  ofKcer,  etc.,  incurred  by  him  for  the  conse- 
whoae  duty  it  is  in  a  proper  case  to  ar-  quences  of  any  prospective  failure  of 
rest  pcrsonB,  and  who  acts  by  some  duty,  e.  g.,  from  his  failure  to  return 
supposed  legal  authority.  We  do  not  an  execution,  is  void.  Kemper  v.  Kem- 
think  that  the  fact  that  the  plaintifT  per,  3  Rand.  (Va.)  8;  Greenwood  v. 
In  this  case  acted  under  the  direction  Colcock,  2  Bay  (S.  Car.)67. 
of  a  justice  will  avail  him  for  doing  an  To  Indueo  VtTj  ITpon  Esompt  Prop- 
illegal  act.  Most  of  the  tyranny  and  arty. — Ifal)ondor  promise  of  indeni- 
cruelty  that  has  been  practised  in  the  nity  is  given  for  the  purpose  of  inducing 
world  over  the  persons  and  property  of  the  sheriff  to  levy  upon  property 
men  has  been  done  under  some  kind  of  known  to  be  exempt,  it  is  against  pub- 
official  sanction,  I  could  much  sooner  lie  policy  and  void,  Renfro  k.  Heard, 
sympathize    with    a   person   that    had  14  Ala.  33. 

committed   an   illegal   act   on  his  own  I^vy  and  Bale  of  Btrmncer'a  Fropertjr. 

esponsibility  than  with  one  who  did  it  — A  t)ond  given  to  an  officer  to  indnce 


because  he  had  the  backing  or  counte-  him  to  levy  upon  and  sell  the  property- 
nance  of  official  power.  If  a  person  (as  of  a  stranger  to  the  writ  is  void, 
the   plaintiff  in  this  case  did)  commits     Prewitt  v.  Garrett,  6  Ala,  118;  Morgan 


1   another,  either   for  the  v.  Hale,   12  W.  Va,  71J;   Chapm: 

purpose  of  depriving  him  of  his  liberty  Douglass,  5  Daly  (N,  Y,)  244. 

or  to  hold  him  in  custody  after  he  has  Violation  of  InJoActlon.—A  bond  of 

been  taken  prisoner,  he  should  be  sat-  indemnity    given  to  a   sheriff  for    llie 

isfied   that  such   interference   is  legal,  purpose   of  protecting  him   in   selling 

otherwise  he  should   heed   the   con&e-  property  in  violation  of  an  order  en- 

quences.''  joining  the  sale  is  void.     Buffendeau  i', 

1.  Tolnntary   Eeoapeji. — A    bond    of  Brooks,  28  Cal.  641. 

indemnity  given  to  a  sheriff  to  induce  Void  Execution. — If  a  bond  of  indem- 

him   to   release   a   prisoner   is   against  nity  is  given  to  protect  an  officer  in  the 

public  policy  and  void.     Kenworthy  v.  levy  of  an  execution  which  is  void  upon 

Stringer,  27   Ind.  498;  Denny  v.   Lin-  its    face,   the  bond   is    against    public 

coin,  s    Mass,   385;  Churchill   t.  Per-  policy   and   void.     Collier's    Admr.   t<. 

kins,  5  Mass.  541;  Ayer  -v.  Hutchins,  4  Windham,    17    Ala,    291;     Porter 

Mass.  370;  Fanshor  v.  Stout,  4  N.  J.  L.  Stapp,  6  Colo,  32.     But  if  the  *    " 


Mass.  370;  Fanshor  v.  Stout,  4  N.  J.  L,.  Stapp,  6  Colo,  32.     But  if  the  wnt  is 

[  I  South. )3tg;  Richmond  v.  Roberts,  7  regular  on  its  face  and  is  in  the  hands 

Johns.  (N.  Y.)  319;  Love  v.  Palmer,  7  of^he  proper  officer,  it  will  entitle  him 

ohns.  (N,  Y.)    ijg;  Webbers  t;.  Blunt,  to  an  indemnity  even  though  it  in  fact 

19  Wend.  {N,  Y,J  188;  Lowrey  v.  Bar-  be  invalid.      Porter  v.   Stapp,  6  Colo, 

ney,  j  D.  Chip.  (Vt.)   11;   Featherston  31.     In  this  case  it  was  also  *eW  that 

f,  Hutchinson.  Cro.  Eliz,   199;  Llgeart  an  officer  is  bound  to  know  the  statute 

11.   Wiseham   Dyer,   353  b;   Pitcher  v.  law  of  the  State,  and  if,  by  statute,  he  . 

Bailey,  8  East  171;  Thompson  II.  Rock,  has   no   power   to    execute  a  writ,  he 

4  M.  &  S.  338;  Mosedel  v.   Middleton,  ought  to  know  titat  fact;  and  even   if 

T,  Raym.  sii;  Samuel  i'.   Evans,  2  T.  ignorant  and  acting  bona  fide,  he  occu- 
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indemnity  is  valid  and  enforcible  if  it  is  given  to  protect  the 
sheriff  against  the  consequences  of  a  wrongful  act  already  com- 
mitted,! f.^,,  a  wrongful  escape*  attachment,*  levy*  or  sale." 
It  would  appear  that  a  bond  can  only  be  demanded  by  the  sheriff 
in  a  sum  sufficient  to  secure  him^at  all  events  where  the  right  to 
demand  the  bond  is  governed  by  statute.*  In  States  in  which  it 
is  held  that  the  sheriff  has  no  right  at  common  law  to  demand  a 
bond  of  indemnity,  it  would  appear  that  a  bond  given  in  response 
to  a  demand  made  without  statutory  authority  is  invalid.'*' 

A  statute  which  simply  provides  that  the  sheriff  may,  under 
certain  circumstances,  demand  a  bond  of  indemnity  does  not 
limit  the  bond  authorized  to  be  taken  to  a  bond  by  the  plaintiff, 
and  a  bond  by  a  third  party  is  not  invalid.*  Although  the 
parties  should  have  intended  the  bond  given  to  conform  to  the 
statutory  provision,  the  fact  that  it  does  not  comply  therewith 
will  not  invalidate  it,  if  it  can  be  sustained  under  the  rules  of  the 
common  law.*     There  is  no  rule  of  law  which  invalidates  a  bond 

pies  the  position  of  one  who  rounds  hU  covcry,  and  does  not  form  the  measure 

course   o(  action   upon   an   Illegal  act  of  the  damages. 

known  to  be  such  when  committed.  T.  AbMiLoa    of    BtAtntorr   Antluiritr. 

FbIh    Ratnrn. — A   bond   given   to  a  — In  Gilwon   v.   Lock,  58   Miss.  29S,  a. 

eherllf  to  save  him  harmless  for  making  sheriif,  before  attaching  property'  upon 

a  false  return  oafi.fa.  n  void.     Knipe  demised  premises  under  a  distress  war- 

T'.  Hobart,  i  Lutw.  593.  rant,  demanded  and  received  a  bond  of 

1.  Griffiths   V.    Hardenbergh,   41   N.  indemnity.      The    Mississippi    statute 

""  '  on\y  authorized  the  sheriff  to  demand 
a  bond  of  indemnity  in  proceedings 
in  execution  and  ma<^  no  provision  for 

370.  such  a  demand  in  attachment.     It  was 

S.  Knight  V.  Nelson.  117  Mass.  45S.  Iield   that   one   whose   property'  on  de- 

4.   Griffiths   V.   Hardenbergh,  41   N.  mised  premises  was  exempt   from  dis- 

Y.   464;  Hunter   v.   Agee,   5   Humph,  traint  for  rent  had  no  remedj  in  case  of 

(Tenn.)  57.  a  levy,  except  by  replevying  the   prop- 

B.  Westervelt  v.   Frost,    i   Abb,  Pr.  erty  before  the  sale  under  the  distress 

<N.  YO   74;  Hall  V.  Huntoon,  17  Vt.  warrant,  and  the  sheriff,  therefore,  be- 

144.  fore  levying  upon  such  property,  haJd  no 

e.  Bond   for   ExceailTe   Amoimt. — In  right   to   demand  a  bond  of  indemnity, 
Wadsworth  v.  Walliker.  51    Iowa   605,  and  the  bond  was  therefore  void- 
it  was  held  that  an   officer   cannot   de-  8.  Jobe  v.  Sellars,  9  Humph.  (Tenn.) 
mand  an  indemnifying  bond  in  excess  17S. 

of  the  sum   necessary   to   secure   him,  ».  Wolfe    v.    McClure,  79   III.  564; 

and   that  an  agreement  to  give  such  a  Pritchett  !■.  People,  6  III.  525;  Flint  v. 

bond  cannot  be  enforced.  It  is  to  be  re-  Young,  70   Mo.  2ji;  Griffiths  v.  Har- 

raarked  that  by  the  Iowa  Code,  4  3056,  it  dcnbergh,  41    N.    Y.   464;   Aylett    t'. 

is  provided  that  a  bond  to  indemnify  the  Roane,  1   Gratt.   (Va.)   382;  Dabney  r. 

sheriff  "against   the  damages  which  he  Catlett,  la   Leigh  (Va.)  383;  Porter  v. 

may   sustain   In   consequence    of"  the  Daniels,    ti    W.    Va.    ijo.      But    see 

seizure  and  levy,  and   it   appears   from  Purple   11.  Purple,  i!   Mass.  (5   Pick.) 

the   report   that   the  bond   in  question  216. 

was  demanded  by  the  sheriff  prcsuma-  OmlMloii  ot  StKtntorj  ConOltioiiJ. — A 

biy    under   that   provision,     the    court  bond  given  by  the  plaintiff  in  execution 

make  no  reference  to  the  statutory  pro-  to     indemnity    the    claimant    of    llie 

vision   in   rendering  their  decision,  but  property  levied  on,  but  which  omits  the 

it  must  be  presumed  that  they  had  it  in  statutory     clause      Indemnifying     the 

view.     Otherwise   the   decision   would  sheriff,  is  valid  as  a  common  law  bond 

seem  to  conflict  with  the  rule   that  the  notwithstanding  the  omission,     FUnti-. 

penalty  merely  limits  the  right  of  re-  Young.  70  Mo.  221. 
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taken   by  a  sheriff  from  his  deputy  to   indemnify  him   for  the 
deputy's  misconduct.' 

3.  Duly  and  Liability  of  Officer  Receiving  Bond.—'Y\^^  claimant 
of  property  seized  in  execution  cannot  constitutionally  be  de- 
prived of  his  right  to  recover  possession  of  it,  and  a  statute  de- 
priving him  of  any  action  against  the  officer  and  confining  him 
to  an  action  upon  the  bond  of  indemnity  is,  in  so  far  as  infringes 
upon  his  right  of  property,  unconstitutional  and  void*     If  an 

]n  Aj'lett  V.  Roane,  1  GratL  (Va.)  42,  it  wag  ieU  that  thU  provision  in  so 
282,  n  bond  of  indeninitj'  was  given  to  far  as  it  prohibits  one  claiming  to  Ik 
the  sherifT  to  save  him  harmlesB  against  the  owner  from  maintaining  an  action 
the  consequences  of  the  sale  of  the  for  the  recovery  of  the  specific  prop- 
property  levied  on.  The  bond  omitted  erty  taken,  is  unconstitutional  and  void, 
a  statutory  condition  protecting  the  Its  effect  being  to  deprive  him  of  his 
purchaser  aC  the  sale.  It  was  hfid  that  property  without  due  process  of  law,  and 
the  bond  was  valid  and  would  protect  compel  him,  even  If  he  estabtiGhet  his 
the  sheriff  for  the  sale,  though  he  would  ownership,  to  accept  instead  its  market 
be  responsible  lo  the  purchaser  for  the  value.  The  court  say:  "Under  the 
omisBJon.  See  also  Dabney  v.  Catlett,  pretence  that  the  property  in  question 
11  Leigh  (Vs.)  383.  '  belonged  to  the  defendants  in  execution, 
In  Purple  i'.  Purple,  12  Mass.  (5  the  officer  levied  upon  and  took  posseb- 
Pick.)  2z6,abondG;iventothereplevying  sion  of  the  property  of  the  plaintiffs. 
officer  instead  ol^  to  the  defendant  In  The  latter  are  tliereby  deprived  of  such 
replevin  was  held  to  be  void,  because  property  without  a  trial,  'without  hav- 
Ihe  purpose  and  effect  of  it  were  to  aid  ing  had  their  day  in  court,'  without  a 
and  abet  the  officer  In  a  Iresp'ass.  pretence  that  the  fomiB  and  proceed- 
Oolor  of  Ofllo*. — The  words  "  color  of  ings  known  to  the  law  of  the  land  have 
ofHce''  in  the  New  York  statute  which  been  complied  with,  and  in  effect  the 
prohibitsasheriff  from  taklngany  bond,  plaintiffs  are  compelled  to  sell  their 
etc.,  by  color  of  his  office  in  any  other  property  on  the  market  whether  they 
caseormannerthan  suchas  are  provided  so  desire  or  not.  The  process  in  the 
by  law,  and  declares  bonds  otherwise  defendant's  hands  did  not  authorize 
taken  to  be  void,  have  reference  to  bonds  him  to  take  the  plaintiff's  property,  and 
taken  corruptly  under  an  illegal  claim  therefore,  for  the  purposes  of  this  case. 
of  right  orauthoritylo  take  thesecurity.  it  cannot  be  regarded  as  due  process  of 
The  statute  does  not  avoid  a  bond  law.  There  is  no  rule  or  principle 
which  is  valid  at  common  law.  Grif-  known  to  our  system  under  which  pri- 
liths  V.  Hardenbergh,  41  N.  Y.  464;  vale  property  can  be  taken  from  onf 
Chamberlain  r/.  Beiler,  18  N.  Y.  115;  man  and  transferred  lo  another  for  thi- 
Mott  V.  Robbins,  I  Hill  (N,  Y.)  11;  private  use  and  benefit  of  such  other 
Burrall  v.  Acker,  13  Wend.  (N.  Y.)  person,  whether  by  general  laws  or 
606.  special  enactment.  Cooley  on  Consti- 
1.  Norton  v.  Simmes,  Hob.  126.  tutional  Limitations,  357.  If  the  plain- 
Such  a  bond  is  not  in  violation  of  tilTs  cannot  recover  the  specific  prop- 
the  New  York  statute  prohibiting  erty  taken,  they  are  deprived  thereof 
sheriffs  from  taking  by  color  of  their  without  their  consent  under  and  by 
office  any  bonds  not  authorized  bv  virtue  of  a  general  statute.  If  this  had 
law.  Mott  V.  Robbins,  i  Hill  (N.  Y')  been  done  directly,  that  is,  if  the  statute 
1  so  provided  in  terms,  no  one  would 
m  it  was  constitutional.  In  effect. 
(  precise  thing  has  been  done,  and 
ant  or  purchaser  of  any  property  for  the  plaintiffs'  property  has  been  trans- 
the  seizure  and  sale  of  which  an  indem-  ferred  to  another,  unless  they  can  have 
nifylng  bond  has  been  taken  and  re-  their  day  in  court  and  their  right  to 
turned  by  the  officer,  shall  be  barred  of  the  specific  propert)'  adjudicated.  The 
any  action  against  the  officer  levying  rule  must  be  applicable  to  all  property, 
on  the  property,  and  shall  be  coniined  and,  therefore,  such  as  may  be  valuable 
to  an  action  on  the  bond  as  his  only  only  for  its  associations  may  be  taken 
remedy.  In  Foule  v.  Mann.  53  Iowa  as  well  as  that  which  possesses  an  in- 
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officer  levying  on  property  demands  and  receives  a  bond  of  in- 
demnity, he  is  bound,  at  his  peril,  to  sell  the  property  whether  it 
belongs  to  the  debtor  or  not.'  But  the  fact  that  the  officer  has 
received  a  bond  of  indemnity  does  not  subject  him  to  liability 
for  a  surrender  of  the  property  or  refusal  to  levy  if  the  property 
really  was  not  subject  to  the  execution.*  Having  obtained  in- 
demnity, the  sheriff  cannot  defend  an  action  for  the  amount 
realized  at  the  sale  on  the  ground  that  the  property  was  not  sub- 
ject or  belonged  to  a  third  person,*  unless  he  has  been  sued  by 
the  adverse  claimant,  and  a  recovery  has  been  had  against  htm 
for  wrongfully  selling  the  property.* 

A  distinction  has  been  drawn  between  the  liability  of  a  sheriff 
levying  an  attachment  when  a  bond  of  indemnity  has  been  given, 
and  his  liability  under  similar  circumstances  when  levying  an 
execution  ;  and  it  has  been  held  that  in  the  former  case  he  might 
free  himself  from  liability  by  showing  sufficient  cause  for  a 
release,  but  that  in  the  latter  he  is  estopped  by  receiving 
tiie  bond  from  showing  title  to  the  property  was  not  in  the 
debtor.* 

4.  Power  of  Attorneys. — An  attorney  may  execute  a  bond  of 
indemnity  under  seal  on  behalf  of  his  client,  although  his  author- 

trlnric  value.     Heirlooms,   pictures  of  quence  that  the  plaintiff  in  execution 

deceased    friends,    familjr    bibles,    and  maj  compel  the  oflicer,  by  giving  an 

manjF  other  articles   of  property'  that  jndeTnnitv  bond,  to  sell  notwithstanding 

might  tie  named,  must  share  the  fate  of  a    verdkt    in    favor  of   the  claimant, 

other  propertj'  but  for  the   statute  ex-  Waterman  v.  Frank,  11   Mo.  108;  Van 

emptlng  them,  or  some  of  them,  from  Cleef  v.  Fleet,  15  lohns,  (N.  Y.)  147. 

execution.  It  may  be  said  that  the  stat-  3.  Lummis  v,  Kasson,  43  Barb.  (N. 

ute  does  not  apply  to  actions  to  recover  Y.)  -(73;  Com.  v.  Vandyke,  57  Pa.  St. 

specificper8onalproperty,butonly toac-  34; Com.  7'.  Watmough,6  Wliart.  (Pa.) 

tionsbrougtitagalnsttheofficerto  recov-  117;  Hamblet  v.   Herntlon,  3  Humph. 

er  the  value  of  the  property  taken.    But  (Tenn.)  34, 

It  has  been  held  otherwise  in  Kaster  v,  Bnrdon    of     Proof — In     Lummis    1'. 

Pease,   41   Iowa  488;    Finch   v.    Hoi-  Kasson,  43  Barb.   (N.  Y.)  373,  it  was 

linger,  43  Iowa  59S,  and  it  has  been  so  held    that    afler    a   Bheriff   has  seized 

ruled  in  Missouri  under  a  similar  stat-  property    upon   a   warrant   of  attach- 

ute.   .  Bradley  v.  Holloway,  18  Mo.  150^  ment,  and  has  advertised  the  same  for 

St.  Louis,  A.  &,C.  R.  Co.  w.  CaBtello,  sale   upon  an  execuUon  issued  in   (he 

30  Mo.  114."  attachment    suit,    upon     receiving    an 

1.  Evans  V.  Thurston,  53   Iowa  121;  indemnity  from   the   plaintiff  he   is   at 

Waterman  u.  Frank,  Ji  Mo.  108;  Bar-  liberty  to  return   the  execution   nulla 

risen   -o.  Allen,  40   N.  J.  L.  556;  Van  bona,  on  the  property  being  taken  out 

Cleef  V.  Fleet,  ij  Johns.  (N.  Y.)  147;  of  his  possession,  provided  he  acts  in 

Connelly  v.   Walker,  43   Pa.  St.  4^9;  good  faith,  but  In  so  doing  he  assumei 

Corson  o.  Hunt,  14  Pa.  St.  510;  Fitler  the  responsibility  of  proving  property 

V.  Fosaard,  7  Pa.  St.  540;  Watmough  v.  out  of  the  defendant  in  the  execution, 

Francis,  7   Pa.   St.  206,  215;  Stone   v.  and   thus  supporting  his   return.     See- 

Pointer.s  Munf.  (Va.)  187.     But  Fisher  also  Ansonia  B.  &  C.  Co.  o.  Babbitt,  74 

■V.  Gordon,  8  Mo.  386.  N.  Y.  395,  401. 

BStet   of    IiiiitililUon. — Although    a  S.  Adams  v.  Disston,  44  N.  J.  L.  661. 

statute  permits  a  delivery  bond   to  be  «.  Newland  v.  Baker,  11   Wend.  (N. 

given  for  property  seized,  it  does  not  Y.)  264. 

lake  away  a  trial  of  the  claim   of  right  S.  Evans  v.  Thurston,  ^3  Iowa  122, 

to  the  property  seized  interpoted  by  a  1J4;  Wadsworth  v.  Walllker,  45  Iowa 

third  party,  and  it  follows  as  a  conae-  395;  s.  c,  51  Iowa  605. 
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ity  is  only  verbal,*  and  attorneys  employed  by  non-resident 
clients  to  collect  debts  have  implied  authority  to  indemnify  an 
officer  making  a  levy,  and  are  entitled  to  reimbursement  of  any 
sums  they  may  pay  thereunder.* 

5-  Effect  of  Refusal  of  Indemnity. — Statutes  which  authorize 
the  sheriff  to  demand  a  bond  of  indemnity  from  the  plaintiff  in 
execution,  usually  empower  him,  in  the  event  of  a  failure  to  give 
the  required  bond,  to  deliver  the  chattels  levied  to  the  person 
from  whom  they  were  taken ;  but  if  the  sheriff  does  not  do  so 
but  retains  the  property,  the  lien  of  the  execution  continues.* 
If,  however,  the  creditor  fails  or  refuses  to  give  the  necessary 
bond,  and  the  property  is  thereupon  delivered  to  a  claimant,  the 
lien  of  the  execution  is  destroyed,  but  the  sheriff  is  not  estopped 

I.  Ford  V.  Williams.  13  N.  Y.  577;  b.  understanding  and  quite  unlfonn  prac- 

c,  67  Am.  Dec.  83.  tice  in   this    State,   when    prosecuting 

3.  Schorcgge   ti.   Gordon,   ig   Minn,  siiits   for  non-residents,  to  give  direc- 

367;  Clark  V.  Randall,  9  Wis.  135;  s.c.  tjons  to  oiHcers  about  serving  attacl)- 

76  Am.  Dec.  252.     See   aUo    Davidson  mente  and  levying  executions,  wtien  anv 

V.  Dallas,  8  Cal.  227.  Instnictions  are  called  for.     We  do  not 

ImpIlBd  Antlwrlty  of  Attom«;. — In  suppose  it  is  customary  to  write  to 
Clark  v.  Randall,  9  Wis.  135;  s.  c.,  76  clients  living  at  a  great  distance,  who 
Am.  Dec.  151,  an  attorney  employed  by  can  possibly  know  but  little,  if  anything, 
non-residents  to  collect  a  debt,  gave  the  of  the  situation  of  their  debtor's  prop- 
marshal  his  bond  of  indemnity.  It  erty,  for  special  directions  upon  these 
was  held  that  he  had  an  implied  au-  points.  The  attorney  on  behalfof  and  as 
thority  to  bind  his  clients  in  that  re-  agent  of  the  principal  gives  all  proper 
Kpect.and  that  hisclientsmust  reimburse  instructions;  and  great  prejudice,  in' 
him  for  any  sums  which  he  paid  to  the  convenience  and  loss  would  ensue  to 
inarslial  thereunder.  The  court  say  :  the  latter  if  the  attorney  did  not  do  so. 
■'Living  at  a  distance,  they  are  unable  And  we  think  all  this  comes  fairly 
to  give  speciRc  instructions  as  to  the  within  the  scope  of  his  authority,  and 
means  to  be  employed,  or  the  steps  to  that  it  is  necessary  he  should  possess 
l>e  taken  to  secure  and  collect  their  this  power,  in  order  to  protect  and  pre- 
<:luims.  Neither  are  they  at  hand  to  sene  the  Interests  of  his  foreign  client, 
give  special  directions  to  "ofBccrs  as  to  .  .  .  We  think,  therefore,  that  the 
the  levying  of  executions,  or  serving  defendants  in  error  had  an  implied 
attachments,  when  such  directions  are  authority,  by  virtue  of  their  employ- 
absolutely  necessary  to  secure  the  debts.  •  nient  as  attorneys  in  the  suits,  to  Indem- 
Besides,  unforeseen  emergencies  fre-  nify  the  marshal  when  about  to  make 
<iuentlyariee  which  require  the  adoption  a  levy  under  the  execution,  and  that 
of  some  decided  line  of  action  to  pre-  their  acts  in  this  behalf  were  binding 
vent  some  tricky  and  dishonest  debtor  upon  their  clients,  and  if  they  executed 
from  placing  his  means  entirety  beyond  their  own  indemnifying  iDond  to  the 
the  reach  of  his  creditors.  In  such  officer,  and  have,  in  consequence,  suf- 
cases  it  is  manifestly  for  the  interests  of  fered  from  it,  it  is  no  more  than 
the  client  that  the  fullest  and  largest  just  and  proper  that  their  clients  relin- 
discretion  be  given  to  attorneys  in  the  burse  them  for  all  damages  they  have 
transaction  of  the  business  entrusted  to  sustained  thereby." 
them.  They  are  generally  authorized  S,  Pickard  v.  Peters,  3  Ala.  493; 
lo  secure  and  coUect  debts,  and  are  Clark  v.  Reiniger,  66  Iowa  J07. 
clothed  with  ttie  power  of  employing  In  Bontti  Gwrolliui  the  court  adopt 
all  the  necessary  and  usual  means  for  the  view  that  a  sheriff  is  not, 
the  accomplishment  of  this  object.  An  at  common  law,  entitled  to  de- 
authority  is  always  to  be  construed  as  mand  indemnity,  but  must  make 
including  the  usual  means  of  executing  the  money  at  hjs  peril.  An  a  corollary 
it  with  effect  Faley  on  Agency,  ch.  it  is  *e/d  that  the  refusal  of  the  plain- 
,i,  pt.  1,4  s;  Story  on  Agency,  ^  58.  tiff  in  the  senior  writ,  where  two  or 
Now,  we  presume  it  (o  be  the  general  more  writs  have  been  levied  to  give  tlie 
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thereby  from  levying  a  second  execution  under  the  same  judg- 
ment on  the  same  property.*  Such  second  seizure  is,  however, 
subject  to  any  rights  which  may  have  been  acquired  in  the  prop- 
erty while  the  claimant  was  in  possession.* 

If  the  sheriff  has  levied  upon  two  or  more  writs,  upon  one  of 
which  he  has  received  an  indemnifying  bond,  it  will  be  presumed 
that  a  sale,  subsequently  made,  was  made  under  the  execution  the 
plaintiff  indemnified  him  for,  rather  than  under  that  for  which  he 
had  no  indemnity,"  and  the  execution  for  which  he  was  indemni- 
fied will  take  priority,  even  though  it  was  junior  so  far  as  con- 
cerns the  date  of  the  levy.*  If  bonds  of  indemnity  have  been 
given  to  the  sheriff  by  all  the  creditors,  the  proceeds  of  the  sale 
are  payable  according  to  the  seniority  of  the  levy.* 

6.  Liability  of  Obligors  to  Ciaimanls.—\i  the  judgment  credi- 
tor gives  a  bond  of  indemnity  to  the  sheriff  to  induce  him  to 
levy  upon  or  sell  certain  property,  in  the  event  of  such  property 
not  being  subject  to  execution,  he  becomes  a  joint  trespasser 
with  the  sheriff,  and  liable  for  the  tort.*     And   not  only  are  the 

bond,  does  not  affect  hiB  lien  a»   in   a  destroyed  from  his  own  neglect  to  give- 

queelion  with  the  junior  writ  or  writs,  the  bond  required.     We,  therefore,  hold 

Adair  V.  McDaniel,  i  Bailey  (S.  Car.)  that  the  title  of  the  defendant,  he  being 

158;  B.  c,  19  Am.  Dec.  664.  a  bona-fidc  purchaser,  is  auperior  to  the 

1.  Gotten  V.  Thompson,  25  Ala.  671;  lien  of  the  plaintifTt.  execution." 
Otey  V.  Moore,  17  Ala.  180;  Clark  v.        8,  Hartman  v.  Campbell,  5   W.  Va. 

Relnlger,  66  Iowa  507.  394;  Smith  v.  Osgood,  46  N.  H.  178. 

9.  Gotten  V.  Thompson,  25  Ala,  671;         «.  Burnett  v.   Handley,  8  Ala.  68^; 

Otey  V.  Moore,  17  Ala.  280.  Pickard  -v.  Peters,  3  Ala.  493;  David- 

Bona-flde    Parohuen.— In    Otey    v.  Bon  u.  Dallas,  8  Cal.  237;  Townsend  u. 

Moore,  17  Ala.  280,  it   was  ktld  that  a  Henry,  16  Miss.  203;  Smith  -ti.  Osgood, 

^■a-jfi/e  purchaser  who  acquired   title  46  N.  H.   178;  Griiiin  v.   Hasty,  94   N. 

from  the  defendant  after  the  property  Car.  438;  Dewey  v.  White,  65   N.  Car. 

had    been    Eurrendcred    to     him,   and  225.     But  if  the  sale  is  made  under  all 

before  the  second   levy,  was  entitled  to  the  writs,  the  fact  thai  the  holder  of  the 

the  preference.     The  court  say:  "After  junior  has  given,  while  the  holder  of 

the  property  is  returned  and  the  levy  is  the  senior  has  refused,  an   indemnity, 

discharged  the  plaintiff  cannot  compel  does  not  deprive  the  latter  of  his  pri- 


the  sherifTto  levy  again  unless  he  exe-  ority.  Girard  Bank  v.  Philadelphia  & 
cutes  the  bond  of  indemnity  which  has  N.  R.  Co.,  2  Miles  (Pa.)  447.  See  also- 
been    required   of  him.     He    has    not,     Adair     v.     McDaniel,     i    Bailey    (S. 


therefore,  the  right  to  subject  the  prop-  Car.)  158;  s.  c,  iq  Am.  Dec.  664. 

erty  to  the  satisfaction  of  his  execution  6.  Schuylkill  Co.'e  App.,  30  Pa.  St. 

until  the  bond  is  given,  for  it  would  I>e  3,^8. 

absurd  to  say  that  a  plaintilT  had  the  '  •.  Lewis  v.  Johns,34  Cat. f>29;  Knight 

right  to  subject  property  to  the  satis-  v.   Nelson,   117   Mass.  458;    Elliott   v. 

faction   of  his   execution,  but   not  Che  Hayden,  104  MasE.  180;  Ball  v.  Loomis, 

right  to  coerce  the  sheriff  to  make  the  29  N.  Y.  412;  Herring  v.  Hoppock,  11; 

levy.  Therighlor  lienof  theplaintiiTis,  N,  Y,  409;  Davis  v.  Newkirk,  5   Denio 

therefore,  suspended  from  the  time  the  (N.    V.)    92;    Root    v.    Chandler,    "" 


property  is  restored  to  the  possession  Wend.  (N.  Y.)  iii;  Weber  v.  Ferris, 

of  him  from  whom  it  was  taken,  and  can  37    How.  (N.  Y.)  Pr.  102;  Lovejoy  u. 

only    lie    revived    by    the    subsequent  Murray,  2  Cliff.   191:8.  0^70   U.S.  {3 

.rfirSnn-   nfttiA    K.s..^    ^-^    r,    .^..U,^.^..a» t    1.^.,..  W.,n     L     * 


giving  ofthe  bond  or  a  subsequent  levy      Wall.)  i 

without  it,  which  the   sheriff  may   but         ludenmltora   i 

. -mpelled  to  make.    Thedefend-     Herring  v.  Hoppock,  is   N.  Y.  409,  a 
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creditors  liable  for  the  trespass,  but  also  any  persons  who  be- 
come sureties  upon  the  bond.^  The  fact  that  the  claimant  has 
obtained  a  judgment  against  the  sheriff  for  the  trespass  does  not 
bar  a  subsequent  action  against  the  creditor  therefor;'  but  on 

4e/ijthatthe  latter  was  the  moving  cau^e  indemnity,  and  the  giving  at  It  by  the 

of  the  tregpBM,  and  was  therefore  liable,  defendants,  proceeded  upon  the  Euppo- 

The     court    say:     "The    only   serious  Bilion  that  the  sheriff  would  without  it 

3ue«Cion  in  the  cause  is,  whether  the  go  no  further  in  that  direction,  but 
eferulant,  by  his  actual  co-operation  would  give  up  the  property  to  the 
with  the  sheriff  In  his  wrongful  levy  claimant,  the  present  plaintiff,  and  make 
upon  and  sale  of  the  plHintitFs  property,  his  peace  on  the  best  terms  he  could, 
renders  himself  also  liable  to  (he  By  the  present  statute  of  Iowa  he  had  a 
plaintiff  as  a  wrongdoer,  for  the  sale  of  right  to  do  this,  if  the  plaintiff  in 
the  property.  The  case  shows  that  the  attachment  refused  to  assume  the 
liheriff  refused  to  sell  the  safe  until  he  hazard  of  indemnifying  him.  And  if 
was  indemnified.  The  indemnification,  there  were  no  such  statute,  he  had  a 
therefore,  must  be  regarded  as  a  ratifi-  right  to  deliver  the  property  to  the 
cation  of  the  levy,  and  as  the  cause  of  claimant,  and  risk  a  suit  by  the  plaintiff 
the  sale.  The  indemnitors  were  the  in  attachment,  rather  than  a  conteat 
^ausa  causaMS,  inducing  and  requesting  with  a  rightful  claimant  of  the  goods. 
the  sheriff  to  do  the  wrongful  act.  The  giving  of  the  l>ond  by  the  present 
Their  indemnity  naturally  produced  the  defendants  must,  therefore,  be  held 
act  of  the  wrongful  sale,  and  must  be  equivalent  to  a  pergonal  interference  in 
regarded  as  the  principal  if  not  the  sole  the  course  of  the  proceeding,  by- 
cause  of  it.  All  persons  who  direct  or  directing  or  requesting  the  sheriff  to 
request  another  to  commit  a  trespass,  hold  the  goods  as  if  they  were  the 
are  liable  as  cotres passers.  The  bonds  property  of  the  defendants  in  attach- 
of  indemnity  in  this  case  were  a  virtual  ment.  In  doing  this,  they  assumed  the 
request  to  the  sheriff  to  sell  tlie  safe,  and  direction  and  control  of  the  sheriff's 
the  act  of  the  sale  was,  in  effect,  done  future  action,  so  far  as  it  might  con- 
under  the  direction  and  with  the  stitute  a  trespass,  and  they  bMsme  to 
advice  and  concurrence  of  the  obligors  that  extent  the  principals  and  he  their 
in  the  bonds,  and  they  are  therefore  agent  in  the  transaction.  This  made 
equally  liable  with  the  sheriff  to  the  them  responsible  for  the  continuance  of 
plaintiff  as  trespassers."  the  wrongful  possession,  and  for  (he 
OlvliLK  Bond  EqulTAlent  to  FBTsonal  saie  and  conversion  of  the  goods;  in 
loterfBranoa. — In  Lovejoy  v.  Murray,  other  words,  for  all  the  real  damages 
70  U.  S.  (i_Wail.>  I,  the  plaintiff  sued  which  plaintiff  sustained." 
the  plaintiff  in  execution  for  a  trespass  Application  of  Procaeds  of  B«la. — The 
committed  by  the  sheriff.  It  was  ielJ  liability  of  the  creditor  is  governed  by 
that  the  creditor  having  given  bond  ol  the  fact  that  he  gave  the  indemnity  and 
indemnity  was  liable.  The  court  say:  Is  not  affected  by  the  fact  that  no  part 
"  It  is  contended  by  counsel  that  a  of  the  proceeds  has  been  paid  to  him. 
trespass  cannot  be  ratified  like  a  Thus,  a  creditor  who  has  indemnified 
contract  so  as  to  make  the  purty  liable  the  sheriff  and  directed  htm  to  sell 
«b  initio.  But  it  is  not  necessary  to  property  in  the  possession  of  snd 
decide,  in  this  case,  whether  the  claimed  by  a  third  party,  is  liable  as  a 
defendants  by  giving  the  bond  became  trespasser,  although  the  proceeds  of 
liable  for  what  had  been  done  previous  the  sate  have  been  applied  to  an 
to  that  time.  It  is  suiKcIent  if  they  eiccution  levied  prior  to  that  of  the 
become  liable  for  what  was  done  by  the  indemnity.  Weber  v.  Ferris,  37  How. 
sheriff  aiXcr  they  gave  the  instrument.  (N.  Y.)  Pr.  loi.  See  also  Watmough 
The  trespass  complained  of  was  a  v.  Francis,  7  Pa.  St  Jo6. 
continuing  trcspHss,  and  consisted  of  a  1.  Screws  v.  Watson,  48  Al*.  62S; 
series  of  proceedings  ending  in  the  sale  Wetzell  v.  Waters,  18  Mo.  396;  Her- 
of  the  plaintilTs  property  under  ring  v.  Happock,  15  N.  Y.409;  Ford  v. 
execution.  At  the  time  the  bond  was  Williams,  13  N.  Y.  577,  584;  s.  c^  6y 
given,  the  sheriff  had  merely  taken  Am.  Dec.  83;  Davis  v.  New  Kirk,  5 
possession    of    the    goods    under    the  Den.  (N.  Y.)  92, 

attachment  No  great  injury  had,  3.  Elliott  v.  Hayden,  104.  Mass.  iSo. 
probably,  been  done.     The  demand  for        Bfl»ct  of  Jndcnwnt  ACtlnrt  IharlS. — 
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the  contrary,  if  the  latter  took  upon  himself  the  defence  of  the 
suit  against  the  officer,  he  is,  in  a  subsequent  suit  in  which  he  is 
the  defendant,  concluded  by  the  judgment  against  the  sheriff,* 
The  liability  of  the  obligor  is  limited,  however,  to  such  acts  as 
by  the  giving  of  the  bond  he  must  have  been  deemed  to  have 
knowledge  and  to  have  authorized.  For  acts  which  it  cannot 
reasonably  be  supposed  he  was  aware  of  or  intended,  no  liability 
attaches  to  him.* 

In  some  States  claimants  arc  by  statute  limited  to  an  action 
against  the  obligors  in  the  bond,  and   are   barred   of  all  right  of 

In   Lovejoj'   v.   Murray,   70   Li.   S.   (3  action  against  another  joint  tresiiaBser 

Wall.)  i;b.c.,  1  Cliff.  191,  a  plaintiff  in  wiio  was   not   party  to  the  first  judg- 

attachment     Indemnified      the     eherlff  ment." 

against    any    liability   for   the   sale  of  1.  Lovejoy   t/.   Murray,  70  U.  S.  (3 

-property  attached,  which  was   claimed  Wall.)  1;  g.  c,  i  Cliff.  191. 

by  a  stranger  to  the  writ.     A  suit  hav-  1.  Ooiit«iiti  of   Baft. — A  sheriff  lev- 

iiig  been  brought  against  the  officer  for  led  an   attachment  on  a  safe  whicli  did 

the  trespass,  it  was  keld  that  the  judg-  not  belong  to  the  judgment  debtor,  and 

inent  therein  against  the  sheriff  did  not  In  which   certain   goods   belonging   to 

bar  a  subsequent  action  by  the  claim-  still  another  person,  the  present  plain- 

.unt  against  the  plaintiff  in  attachment,  tiff,  were  locked  up.    The  safe  and  its 

The   court   say:   "It   is   said   that    the  contents   were   removed   to  an  auction 

judgment  represents   the   price  of  the  room,  where  the  sheriff  took  the  goods, 

property,  and  as  plaintiff- has  the  judg-  marked  his  own  name  upon   the  pack- 

ment,  the   defendant  should   have  the  age,   and   deposited   it   with   the    auc- 

property.      But   if  the  judgment   does  tioneer.     He   then   sold   the  safe  under 

not   represent   the   price  of  the  goods,  the  process.     In   an   action  against  the 

does  it  follow  that  the  defendant  shall  sheiiff   and    his    Indemnitors    for    the 

have   the  property  before  he  has  paid  wrongful   levy,   it   was    Meld  that   the 

that  price?     The  payment  of  the  price  seizure  of  the  safe  being  wrongful,  the 

and  Oie  transfer  of  the  property  are,  In  seizure   of  the   contents  was  wrongful 

ihe  ordinary  contract  of  sale,  concur-  also,  but  that  theobligors  in  the  indem- 

rent  acts.     But  in  all  such  cases,  what  nity  bond  were  not  liable  in   respect  of 

has  the  defendant  In   such  second  suit  the  contents   without  proof  that   they 

(lone-to  discharge  himself  from  theobli-  had   knowledge   thereof.     Chapman  v. 

gation   which   the    law   Imposes  upon  Douglas,    15   Abb.   Pr.  (N.  Y.)  N.  S. 

him  to  make  compensation?     His  Ha-  431.     The   court   say:  "Jlf  the  defend- 

bility   must  remain   in   morals  and  on  ants  knew  that  the   safe  could   not   be 

principle  until  he  does  this.   The  judg-  taken  by  thesheriffwlthouthistakingthe 

ment  ag^nst  his   cotrespasser  does  not  contents   of  it  also,  and  they  had,  with 

affect  him  so  as  to  release  him  on  any  that  knowledge,  directed  him  to  take  11. 

equitable    consideration.     It    may    be  they  would  undoubtedly  have  IJeen  lia- 

«aid  that  neither  does   the   satisfaction  bte.     But   there  is  nothing  in  the  bond 

by  his  cotrespasser  or  a  release  to   his  or  in  the  evidence  from  wliich  it  can  be 

cotrespasser  do  this;  and  that  is  true,  inferred  that  they  contemplated,  meant 

But   when   the   plaintiff  has    accepted  or  directed  that  the  contents  should  br 

KDtisfactlon  in   full  for  the  injury  done  taken   if  the   safe   could   not  be  taken 

him,    from    whatever    source    it    may  without    doing   so    ,     .     .     What  was 

come,  he  is  so  far  affected  In  equity  and  contained   in   the   safe   was  worth  six 

good   conscience   that  the  law  will  not  times   as   much   as  the  safe  itself,  and, 

permit   him   to   recover  again   for  the  before  the  defendant  could  be  held  an- 

same  damages.     But   il   is   not  easy  to  swerable  for  this  large  amount  of  prop- 

Bi;e  how  he   is   so    affected  until  he  has  erty,    tliere   should,   in   my   opinion,  be 

received  full  satisfaction,  or  that  which  some  evidence  to  show  that  thev  knew 

the  law  must   consider   as   such.     We  before  they  gave  the  bond  ofindem- 

are,  therefore,  of  opinion   that   nothing  nity,  or  before  the  safe  was  taken,  that 

short  of  satisfaction  or  its  equivalent  it  was  locked,  that  the  plaintiff  had  the 

can   tnake  good  a  plea  of  former  judg-  key  of  it  and  would  not  open  it,  so  as 

ment  in  treepasi  offered  as  a  bar  in  an  to   show   that   they  were  apprized  that 
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action  against  the  sheriff;*  but  in  the  absence  of  an  express 
prohibition  of  actions  against  the  officer,  such  a  statute  will  not 
restrict  the  claimant  to  his  remedy  on  the  bond,  and  he  may  sue 
the  sheriff  for  the  trespass  or  conversion.*  A  statute  restricting 
the  right  of  the  claimant  to  an  action  upon  the  bond  cannot, 
constitutionally,  affect  his  right  to  bring  an  action  to  recover  the 
specific  property ;  such  a  statute  is  a  violation  of  the  constitu- 
tional prohibition  against  the  deprivation  of  property  without 
due  process  of  law.* 

7.  Breach  of  Condition. — If  the  bond  be  a  simple  bond  of 
indemnity, — ('.  c.  to  save  the  sheriff  harmless  from  any  damages 
occasioned  by  a  levy  or  sale, — there  is  no  breach  of  condition  un- 
til the  sheriff  has  suffered  actual  damage  by  the  payment  of  a 
claim  against  him.^  But  if  the  condition  of  the  bond  is  framed 
in  such  terms  as  to  import  an  undertaking  to  save  the  officer 
harmless  from  any  liability,  the  obligee  has  a  right  of  action  upon 
it  as  soon  as  a  liability  is  incurred  without  the  necessity  of  show- 
ing any  payment.' 

It  could   not  be  taken  awa^  and   Bold  that  by  the  atsignment  of  the  bond  In 
without  bIgo   taking  whatever  was   In  satiEfaction  of  the  judgment   the  con- 
it."  stable  had  been  damnilied,  and  that  the 
1.  Chisholm   i>.   Gooch,  70  Kj.   46S;  defendant  in  the  execution  might,  as  the 
Gunn  T!.  Gudehus,   15  B,   Mon.   (Ky.)  constable's  assignee,  maintain  an  action 
447;  Shattuck   Tj,   Miller,  JO  Mis*.  386;  upon  It.     Howe  w.  Freidheim,  17  Minn. 
Moore  -v.  Allen,  35  Miss.  363.  294.    The  court  say :  "The  effect  of  this 
>.  Stale  V.  McBride,  Si  Mo.  349.  transaction  is  that  P  add  leford  (the  con - 
S.  Foule  V.  Mann,  53  Iowa  41.  etable)  has  paid  the  judgment  recovered 
In  Belkin  v.  Hill,  53  Mo.  491,  it  was  against  him  on  account  of  his  levy  by 
kfld  that  the  mere  fact  that  claimants  parting  with  the  bond — a  thing  of  value, 
were  given  a  remedy  on  the  bond  did  To  the  exlenl  of  that  value   he  ha«  suf- 
not  deprive    them   of   their    right    to  fered  and  paid,  in  the  words  of  the  bond, 
bring  replevin.  'damages   and  costs  occasioned  to  him 
4.  B«00T«r7  of  Jndgmtnt. — A   bond  by  the   levy  of  the  execution.'     .     .     . 
of   indemnity   was   given   to   a  sheriff  It  follows  that  the  conditionofthebond 
against  "any   damage    or    molestation  is  broken,  and  that  plaintiff,  as   Paddle- 
by  reason   of   any  act  done  or  liability  ford's   assignee,   has   a   right  of  action 
incurred"    by    or    through    a    deputy,  upon  it." 

Judgments  were   recovered  against  the  &.  Cask  ti.  MerriReld,  139  Mass.  139; 

sheriff /or  the  deputy's  breach  of  duty.  Whiten.   French,  81   Mass.  (ij   Gray) 

i/«/(f,thatwithout  paymentofthejudg-  339;  Jones  r.  Childs,  S  Nev.   131;  Ban- 

menUthere  was  no  breach  of  the  bond,  croft   i>.  Winspear,  44  Barb.   (N.   V.) 

and  that  the  sheriff  could  not  maintain  309;   Westervelt  v.  Smith,  2   Duer  (N. 

an  action   thereon.     Gilbert  v.  Wfman,  Y.)  449;  Johnson  v.  Gilbert,  g  Hun  (N. 

1  N.  Y.  550.  YO  469- 

AMlcnmMit  of  Bond  ma  DMtulfleaUoii.  Whan  Oondltion  Brokm. — In  Jonea  v. 

—A  constable  received   from  the  ^lain-  Childs,  8  Nev.  j  ji,  it  was  held  that  in 

tiffin  an  execution  a  bond  conditioned  an  action  on  a  bond  given  to  a  sher- 

to  save  him   harmless  "from   all  dam-  Iff    to     Indemnify    him     against     "all 

ages   and   costs"  which   should  be  oc-  damages,  expenses,  costs  and  charges. 

casioned  to  him  by  the  levy  of  the  exe-  and  against;  all  loss  and  liabilities  which 

cution.    The  judgment  debtor  brought  said  sheriff  shall  sustain  or  in  any  wise 

an    action    against   the   constable    for  be  put  to,"  it  is  sufficient  to  show  a  lia- 

damages  and  recovered  judgment  there-  bility  by  way  of  judgment  against  him 

In.     He  thereafter  diecharged  the  judg-  without      ehowing     payment     thereof. 

ment  in  consideration  of  the  assignment  The  court  say:  "II  is  undoubtedly  the 

to  him  of  the  bond.     In  an  action  upon  rule  of  Che  common  law  courts  that  to 

the  bond   at   his   instance,  it  was  held  authorize  a  recovery  upon  a  mere  bond. 
432 
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A  bond  of  indemnity  is,  of  course,  to  be  construed  according 
to  the  intention  of  the  parties  as  evidenced  by  the  language  used; 
but  a  construction  will  not  be  given  to  it  which  will  make  the 
obligors  liable  for  a  trespass  which  they  neither  directed  nor  con- 
templated, if  it  can  reasonably  be  construed  otherwise.*  When 
granted  at  the  request  of  an  officer  levying  an  execution  it  will 
in  the  absence  of  any  showing  to  the  contrary,  be  presumed  to 
relate  only  to  property  already  levied  upon,*  and  only  under  the 
execution  described  in  it.*  Any  provisos  contained  in  it  must  be 
complied  with  by  the  officer  before  he  can  bring  a  suit  against  the 
obligors.* 

8.   Measure  of   Recovery. — The   recovery  upon  a  bond  for  a 

of  indemnitj'   actual  damage  must   be  French,  8i  Mbbb.  (15  Gray)   339;  Cook 

shown.    If  the  indemnity    be   against  v.  Merrifield,   139  Mass.  139;  or  from- 

the  payment  of  money,  the  plaintiS'  is  "all  damages,  costs,  charges,  trouble," 

generally    required     to    prove     actual  etc.     Bancroft   v.   Winspear,  44  Barb, 

payment,    or     that     which     the     law  (N.  Y.)    209;    or  from  all  "demands, 

considers  .  equivalent    to    actual    pay-  damages,     costs     and     charges,"     etc. 

ment.     But  it  has  very  generally  been  Westervelt  v.  Smith,  1  Duer  (N.  Y.J 

ield  that  if  the  indemnity  be  not  only  449  ;  or  from  all  "damages,  costs,  suilv, 

r'nst  actual  damage  or  expense,  but  actions,    judgments    and    executions." 

against    any    liability    for    such  Johnson  v.  cfilbert,  9  Hun  (N.  Y.)  469. 

damage  or  expense  the  party  need  not  1.  Clark  v.  Woodruff,  83  N.  Y.  518. 

wait  until  he  has  actually  paid  the  de-  3.  Clark  v.  Woodruff,    18   Hun   (N. 

mand   against    him,   but    his   right   of  Y.)  419.     See   also  Reilly  v.  Coleman, 

action   is  complete  when   he   becomes  6a  How.  Pr.  (N.  Y.)  289. 

legally  liable  for  damages.     This  is  in  S.  Alston   i'.   Conger,   66   Barb.  (N. 

strict  conformity  with  the  letter  of  the  Y.)  372. 

bond  or  undertaking,  for,  if  the  tndem-  GonalUan  InteniratMl  DU]imatlT«l;_ 
nity  be  given  against  any  liability,  — A  bond  was  issued  to  an  officer  by  a 
clearly  when  the  liability  Is  legally  principal  obligor  and  surety,  recitmg 
imposed  the  condition  is  broken  and  that  the  officer  had  levied  an  eiecutloni 
a  right  of  action  is  at  once  created,  on  property  claimed  by  a  third  party, 
wherefore,  it  was  stipulated  that  "if  the 
said  olCcer  is  kept  harmless,  and  alt 
the  question  considered  in  Gilbert  ti.  damages  paid  by  the  said  Ixninden,  in 
Wiman,  1  N.  Y.  550.  Thus  the  dif-  case  said  execution  be  levied  on  wrong 
Terence  in  the  language  of  obligations  property,  and  the  same  sold,"  the  bono 
has  given  rise  to  the  two  classes  of  de-  should  be  void.  Held.,  that  the  bond 
clsions,  those  holding  that  no  cause  of  did  not  protect  the  olGcer  merely 
action  arises  until  there  is  actual  dam-  against  a  wrongful  levy  and  sale,  but 
age,  which  are  cases  arising  upon  obli-  against  either  of  these  contingencies, 
gations  of  Indemnity  purely;  and  the  .  and  that  the  obligors  were  bound  to  in- 
other  class,  like  Chace  *.  Hinman,  demnlfy  hlra,  although  the  property 
where  the  bond  or  undertaking  is  not  was  replevied  from  him  by  the  claim'- 
only  of  indemnity,  but  also  agamst  lia-  ant,  the  owner,  before  the  sale  had  been 
Mllty,  in  which  cases  it  is  very  gener-  made.  Finckh  v.  Evers,  15  Ohio  St.  83. 
ully  ield  that  the  cause  of  acUon  is  4.  MoUoa  of  Bolt.— If  an  indemnify- 
complete  when  the  liability  is  estab-  Ing  bond  given  to  a  sheriff  by  the 
lisbed,  and  therefore  that  no  actual  plaintiff  in  an  execution  contains  a 
damage  or  payment  of  the  liability  need  proviso  that  the  grantor  should  be  no- 
be  shown."  tified  of  any  suit  against  the  sheriff,  and 
It  ttas  been  held  that  the  sheriff  may  allowed  to  defend  it,  a  failure  to  comply 
bring  an  action  as  soon  as  he  is  sub-  with  such  proviso  will  debar  the  officer 
jected  to  any  legal  liability,  when  the  from  bringing  an  action  upon  the  bond; 
obligation  is  to  save  him  harmless  nor  can  he  sue  upon  an  implied  prom- 
"from  ail  suits,  damages  and  costs  ise  of  indemnity,  the  express  contract 
whatever  whereto  he  may  be  liable  or  preventing  any  Implication.  Prestoit 
obliged  by  law  to  pay,"  etc.;  White  v.  v.  Yates,  24  Hun  (N.  Y.)  534. 
10  C.  of  L.— 38                           4:« 
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penal  sum  conditioned  to  indemnify  the  sheriff  for  the  conse- 
quences of  hjs  acts  is  limited  to  the  amount  of  the  penalty  speci- 
fied, with  interest  thereon  from  the  date  of  the  recovery  against 
the  sheriff,*  If  a  sum  in  excess  of  the  amount  required  to  satisfy 
the  amount  of  the  execution  is  realized  upon  the  sale,  the  indem- 
nifying creditors  are  liable  for  the  whole  damages  caused,  and 
not  merely  for  the  amount  due  under  the  execution,*  and  gener- 
ally the  sheriff  can  recover  not  only  the  principal  sum  in  a  judg- 
ment rendered  against  him,  but  also  the  costs  of  defending  the 
action,* 

A  creditor  who  has  indemnified  the  sheriff  for  the  sale  of  property 
is  liable  for  the  whole  amount  of  the  costs  incurred  by  him  in  the 
successful  defence  of  an  action,  notwithstanding  the  fact  that  a 
surplus  which  remained  after  satisfying  his  claim  was  paid  over  to 
junior  lienors,  who  gave  no  indemnity;*  but  an  indemnifying 
creditor  may  prove,  in  mitigation  of  the  damages,  the  amount  re- 
ceived by  the  sheriff  from  the  sale,  and  the  onus  is  then  upon  the 
latter  of  showing  that  he  has  paid,  or  is  liable  to  pay,  the  pro- 
ceeds to  another.* 

9.  Assignment  of  Bond  to  Claimant. — The  claimant  may  take 
an  assignment  of  the  bond  in  discharge  of  his  judgment  against 
the  sheriff,  and  may  bring  a  suit  upon  the  bond  against  the  obli- 
gors therein.*  The  fact  that  the  claimants  on  receiving  the 
assignment  agreed  to  release  the  officer  from  any  liability  on  the 
judgment  docs  not  release  the  obligors  from  their  liability  on  the 
bond;'  and  in  the  case  of  pure  bonds  of  indemnity,  the  assign- 

1.  Griffilhe  I'.  Hardenbergh,  41  N.  Y.  having    been     recovered     against     the 

464.  sheriff  for  an  amount  in   eicCM  of  the 

S.    Secrete    v.    Markweli,    11     Bush  penalty  in   the  bond,  he  satislied  it  hy 

(ICy.)  316.  paying  (40  and  assigning  the  bond  of 

*.    Graves   v.    Moore,   58    Cal.  435;  indemnity.     In  a  suit  Iij'  the  claimant. 

Stark  -u.  Raney,  18  Cal,  632.     See   also  as  assignee  of  the  bond,  it  was  urged 

Chamberlain  v.  Seller,  18  N.  Y,  115.  that  the  recovery  should   be  restricted 

KoUce  to  IndanmUylllc   OiwUtoi. — A  to  the   actual  damage   Buffered  br   the 

sheriff  being  sued  for  a  wrongful  arrest,  sheriff,  viz,  the  (40  which   he  had  paid, 

defended  the  action  without  communi-  but  it  was  krld  that  the  plaintiff  could 

i:atlng  with  the  eieculion  creditor,  who  recover  to  the  amount  of  the  penalty, 

was  liable  to  indemnify  him.     Held,  in  White  v.  French,   81    Mass.    (15  Gray) 

a    lubsequent    action    by    the     sheriff  jw.     Sec   also   Howe  r.  Freidheim,  27 

against   the  execution  creditor,  that  '-  -        --- 
entitle   the   sheriff  to  recover  the  cob 

of   defending    the     former    action,  .                    ... 

should  be   submitted  to  the  jury  to  say  and  actually  owned  by  others  than  me 

whether  the  course  pursued  in   defend-  execution  debtor.     Before  selling  he  re- 

ing  the  fonner  action  was  reasonable  ceived   a  Ijond  of  indemnity  from  the 

under  all  the  circunistanccB  of  the  case.  plaintilT.     The   owners   sued   the   con- 

Caldbeck  v.  Boon,  7  Jr.  R.,  C.  L.  ij.  stable  and  recovered  judgment  against 

4.  Chamberlain   v.  Seller,  18   N.  Y.  him.      The  latter   thereupon    assigned 

1 1^,  tlie  bond  to  them  and  they  released  him 

B.  O'Brien  v.  McCann,  58  N.  Y.  373,  from  liability  on  the  judgment.     It  was 

•.  McBeth   V.  Mclntyre.  57  Cal.  49;  litld  that  the   release  of  the  constable 

White   1^.   French,  81  Ma8S.(ij  Gray)  did    not    operate   as   a   release  of  the 

3(g.  obligors   on  the  bond.    The  court  say: 

Knunre  of  StcoTBry. — A   judgment  "Theindemnlty  given  the  constable  wa*. 


ib.  Google 


INDEMNITY  CONTRA  CTS.  K«tg.gM. 

ment  will  operate  as  a  payment  of  the  judgment  and  will  consti- 
tute such  a  damnification  of  the  officer,  as  will  amount  to  a  breach 
of  the  condition,  and  thus  enable  his  assignees  to  maintain  an 
action.* 

lo.  Implied  Indemnities. — If  the  plaintiff  in  an  execution  sim- 
ply place  the  writ  in  the  sheriFT's  hands  with  general  instructions 
'o  niake  the  money,  there  is  no  implied  indemnity  under  which 
tne  sheriff  can  have  recourse  against  him  for  the  consequences  of 
*  Wrongful  levy  or  sale;*  but  if  the  execution  is,  by  the  express 
•direction  of  the  creditor,  levied  in  a  particular  manner  or  upon 
property  pointed  out  to  the  officer  by  him,  the  creditor  by  impli- 
•^tion  undertakes   to   indemnify  the  officer  against  any  claims 
arising  therefrom."     Similarly,  if  the  officer  is  induced  by  misrep- 
resentations as  to  the  ownership  of  property,  to  seize  it,  and  is 
impelled  to  pay  damages  therefor,  the  parties  who  falsely  mis- 
represented the  ownership  must   indemnify  him.*      The   implied 
ifidemiiity  is  to  be  treated  as  a  contract  of  pure  indemnity,  and 
ibe  officer  cannot  bring  a  suit  upon  it  until  he  has  satisfied  the 
claim  for  damages  against  him,  and  been  damnified  thereby.^ 
XL  Lidemnity  HortgagM — A  mortgage  given   to  indemnify  a 

wK  only   against   actual   damage,  etc.,  Bell,  i   C.  B.  951;  Kumphrys  v.  Pratt, 

but  alto  against  all  liability'  therefor,  3  Dow  &  C.  18S;  Collins  f.  Evane,  j 

and  therefore  the  moment  the  judgment  Q^  B.  820, 

«a>  entered   In  favor   of    McBeth  and  4.  Kenyon   ii.     WoodnifT,    33   Mich. 

Compton  against  the  constable  the  lat-  310. 

ter  became  liable  for  the  amount  of  II,  S.  WillUms   i/.    Mercer,    139    Moss, 

and  thereupon  a.  cause  of  action  arose  141. 

in  his  favor  upon  the  bond.     .     .     It  is  In  this  case  a  constable,  who  held  a 

argued  that  the  obligation  to  pay  the  replevin   writ    obtained   by  the   mort- 

judgment  to  McBeth  and  Compton  was  gagee  of  certain  chattels,  allowed  the 

the  liability  against  which  the  constable  agent  of  the  mortgagee  to  remove  cer- 

was  indemnil^^,  and  that  the  cause  of  tain  articles,  which  were  not  named  in 

wtlon  expired  with  the  release  of  the  lat-  the  writ,  upon  his  representingthat  they 

ter  frxim  all  liability  on  the  judgment,  were  subject  to  the  mortgage.  The  mort- 

The  argument   is  more  specious  than  gagor  sued  the  constable  and  recovered 

(OUDd.    The  consideration  for  the   re-  judgment  against  him.    The  constable 

Itaie  was  the   aaslgnment  by  the  con-  brought  an  action  as  upon  the  implied 

>lible  of  his  cause  of  action  on  the  l>ond  indemnity,   and   it   was   held   that  the 

to  McBeth  and  Compton.  Substantially  action  could   not  be  maintained.    The 

be  paid  the  judgment   against  him  lo  court  say:  "Although   a  liability  over 

them  in  that  way.     .     .     Of  course  the  on  the  part  of  the  plaintiff  alone  may 

obligation  was  extinguished  by  the  re-  perhaps  be  taken  into  account  by  the 

Itase.butinconsiderationofthatrelease,  lury   in   estimating    the    damages    for 

U  already  observed,  he  assigned  to  the  breach  of  an  express  warranty    (Ran- 

plaintiff*  hii   cause   of   action   on   the  dall  i>.  Raper,  E.  B.  &  E.  84,  and   New 

Iwnd."  Haven  &  Northampton  Co.  v.  Hayden, 

1.  Howe  f.  Freidheim,  17  Minn.  104.  117  Mass.  43.^].  we  cannot  admit  that 

I  Nelson  T!.  Cook.  17  III.  443;  Fitler  the  defendant's  implied  undertaking,  if 

;■■  FoHard,  7    Pa.    St.    540;    Wilson    v.  any,  extends  to  paying  for  an  unsatisfied 

Milner,  2  Camp.  452.  judgment    for     damages     against    the 

».  Stoyel  T'.   Cady,  4   Day    (Conn.)  plaintiff  when   the  defendant  remains 

•ii,iih\  Nelson  i'.  Cook,   17   Hi.  443;  liable    to    have    a     similar    judgment 

^ders  V.    Hamilton,  j   Dana  (Ky.)  recovered  against   him,  satisiaction  of 

>»;  Gower  -o.  Emerv,  18  Me.  70;  Mar-  which  will  discharge  the  plainUff  with- , 

>nall  V.  Ilosmer.  4   Mass.  60;  Fitler  v.  out  his  being  called  upon   for  any  part 

Focsard,  7   Pa-    St   540;   Rawlings   i'.  of  whnt  he  now  seeks  to  recover. 
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person  against  loss  or  damage  growing  out  of  indorsements  there- 
after to  be  made  by  the  mortgagee  for  the  mortgage,  is  supported 
by  a  sufficient  consideration  and  is  valid,*  When  the  mortgage 
upon  its  face  appears  to  be  given  for  a  sum  of  money  advanced, 
it  may  be  shown  by  parol  that  it  was  in  fact  given  to  save  the 
mortgagee  harmless  against  liabilities  incurred  by  him  at  the  re- 
quest of  the  mortgagor.* 

The  fact  that  the  debt  or  obligation  against  which  the  mortgage 
was  intended  to  protect  the  mortgagee  is  not  described  with  abso- 
lute precision,  does  not  invalidate  the  mortgage.  It  is  sufficient 
that  it  be  so  described  that  it  appear  with  reasonable  certainty  to 
be  the  debt  or  obligation  intended  to  be  secured  in  the  mort- 
gage-' 

When  the  mortgage  is  intended  as  an  indemnity  against  liability- 
upon  certain  notes,  it  will  operate  as  a  continuing  security,  and 
will  protect  the  mortgage  not  only  against  liability  upon  the 
original  notes,  but  also  against  any  liability  upon  renewals  there- 
of.^   The  lien  of  an  indemnity  mortgage  attaches  upon  execution 

1.  Kramer  v.  Farmers  and  Mechan-  strumetit   and   to    the    description    of 

ics'   Bank,    15  Ohio  2^3;  l^yXt  v.  Du-  property  Intended  lo  be  convened.  Tlic 

comb,  J  Binn.  (Pa.)  ^85.  dcEcription  may  not  a^ee  in  some  par- 

-    "  ■'■  .   Babcock,  16  N.  Y.  ticularB,   and   one   part  may  be  ir 


78i  Bank  of*  Utica  f.  Pinch,  3  Barb.  Etstent  with  another;  but  If  thedeecrip- 
lh.  (N.  Y.)  293;  Lawrence  r.  Tucker,  tion  be  sufficient  to  ascertain  the 
31  How.  ( U.  S.)  14;  Shirrae  v.  Caig,  7     property  or  person  intended,  the  inc 


Cranch  (U.  S.)  34.  sistent  part  may  be  rejected.  The 
8.  Utiey  V,  Smith,  14  Conn,  igo;  same  principles  apply  with  equal  force 
Ketchum  v.  Jauncey,  13  Conn.  133;  to  the  deEcription  of  the  debt  in  the 
Lewis  II.  De  Forest,  10  Conn.  437;  condition  of  the  deed  as  to  the  prop- 
Burdett  v.  Clay,  8  B.  Mon.  (Ky.)  287;  erty  or  person  named  in  the  deed.  It 
Goddard  v.  Sawyer,  tji  Mass.  ^9  Allen)  is  not  necessarr  that  all  the  particulars 
78;  Benton  t.  Sumner,  s7  N.  H.  117;  of  it  should  be  specified  in  order  to 
Oilman  v.  Moody,  43  N.  "ll.  339;  First  idcntifv  it  as  the  note  intended  to  be 
Nat.  Bank  of  Paterson  i'.  Bvard,  26  N.  secureil.  It  is  sufficient  that  it  be  so 
J.  Eq.  155;  Patterson  v.  Johnston,  7  far  described  that  it  appear  with  rea- 
Ohio  215.  sonable  certainty  to  be  the  note  in- 
InUnt  of  Partial. — In  Oilman  v.  tended  to  be  secured  in  the  mortgage. 
Moody,  43  N.  hi.  239.  the  discrepancy  Webb  i'.  Stone,  24  N.  H.  282.  A  gen- 
complained  of  consisted  in  the  sivning  eral  accordance  In  the  description  of 
of  a  note  for  $71  instead  of  (60.  as  the  note  is  sufficient." 
specified  in  the  mortgage.  It  was  Add  Parol  Bvldenc*. — Parol  evidence  is 
that  the  mortgage  was  valid.  The  admissible  to  show  what  notes  have 
court  say:  "We  must  enquire  whether  been  endorsed  by  the  mortgagee*,  and 
the  intent  of  the  parlies  to  the  instru-  are  intended  to  be  secured  by  a  morl- 
ment  cannot  be  so  far  ascertained  and  gage  conditioned  to  Indemnify  them 
enforced  as  tliat  the  thing  designed  to  against  loss  by  reason  of  their  having 
be  done  may  be  fully  perfected  without  endorsed  certain  notes  "now  payable 
violating  the  acknowledged  principles  at"  a  certain  place.  Benton  v.  Sumner, 
of  law   governing  the  construction  of  57  N.  H.  117. 

deeds  of  this  nature.     Where  a  part  of        4.  Mayer  p.  Grotlendlck,  68  Ind.   1; 

the  description   of  the  note  mentioned  Burdett  v.  Clay,  8   B.  Mon.  (Kv.)  1S7; 

In  the  condition  of  the  deed  is  actually  Commercial  Bank  f .  Cunningham,  41 

incorrect  and  untrue,  the  court   simply  Mass.    (24    Pick.)    270)   Chapman    i-. 

reject   the  incorrect  parts  and  are  gov-  Jenkins,  31  Barb.  (N,  Y.)  164;  Babcock 

erned  by  the  residue.    This  principle  of  v.  Morse,  19  Barb.  (N.  Y.)  140;  Bank  of 

construction   Is   familiar  in  its  applica-  Utica  v.  Finch,  3  Barb.  Ch.   (N.   Y.) 

tion  to  the  names  of  persons  in  the  In-  193;  Dunham  v.  Dey,  ij  Johns.  (N.  Y.) 
436 
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and  delivery,  and  is  not  in  abeyance  until  the  payment  of  the 
debt  indemnified  against,*  If  the  condition  of  the  mortgage  is 
only  against  loss  or  damage,  there  is  no  breach  until  an  actual 
payment  has  been  made  by  the  mortgagee,'  but  if  the  condition 
be  against  liability  as  well  as  damage,  there  is  a  breach  as  soon  as 
the  mortgagee  becomes  liable  upon  the  obligation  indemnified 
^inst.' 

laJMUT. — A  certificate  issued  by  the  government  at  the  close 
of  the  revolution,  to  public  creditors.* 

IMIUUITUBE. — For  definition  see  vol.  5,  p.  453.* 

554;  Brinckerhoff  p.   Lansing,  4  Johns.  See   11   Am,  Law  Reg.,  N.S.  373,  and 

Cl«.  (N.  Y.)  6^;  Nesbit   o.   WorU,  37  authorities  there  cited .^'      In  support  of 

Ohio   SL  378;  "Bobbitt   v.   Flowers,   1  these  propositionB,  see  Burdett  v.  Claj, 

Swan  (Tenn.)  511.  8  B.  Mon.  (Ky.)  187;  Ladue  v.  Detroit 

JcdntLUblUty.— Where  an  indemmt>  &  M.  R.  Co.,  13  Mich.  380;  Kramer  r. 

mortgage   is  conditioned   to   save    the  Farmers  &  Mechanics'  Bank,  ic:  Ohio 

mortgage   hamtless,   and   to   paj'   the  213;   Taylor   v.  Cornelius,  60  Pa.  St. 

note  on  which  the  mortgagee  is  auretj',  187;  Lyle   v.   Ducomb,  3    Binn.  (Pa.) 

the  protection  of  the  mortgage  extends  585. 

to   a    liability   incurred   by  the  mort-  3.  McLean  i>.  RagBda1e,3i  Miss.  701; 

gagee  joindj'  with   the  mortgagor,  for  Ide  v.  Spencer,  50  Vt.  iq\ 

money  borrowed  to  par  the  first  note,  Pnlfllment  of  CondltlDll. — In  a  suit  to 

and  with  which  such  note   was   paid,  have  an   indemnity  mortgage  declared 

Kesbit  V.  Worts,  37  Ohio  St.  37S.  satislied   and   discharged,   it    appeared 

1.  Knitsinger  v.  Brown,  71  Ind.  466;  that  plaintitfs,  who  were  mortgagees  in 

Brlnkmejrer  v.   Helbling.  57   Ind.  435;  a  second   mortgage,  assigned  it  to  the 

Brinkmeyer  v.  Browneller,  55  Ind.  487;  defendants  and  gave  them  a  mortgage 

Watson    V.    Dickens,    30     Miss.    608;  to  indemnify  them  against  loss.     The 

Smith  ;>.  Harry,  gi  Pa.  St.  119.  defendants  subsequently  transferred  the 

In  several  cases,  however,  it  is  said  assigned   mortgage   to  a  third  person, 

the  lien  come*  into  existence  on  from  who   Ibreclosed,   and   at   the   sale    bid 

the  time  when  the  liability  is  Incurred,  in  the  premises  for  the  full  amount  due 

SeeChoteau  r.  Thompson,  2  Ohio  St.  on   the   mortgage,   the   first    mortgage 

114:  Taylor   v.   Cornelius,  60   Pa.    St.  still  remaining  a  subsisting  lien,     Hfld, 

1 87;  Appeal  of  Bank  of  Commerce,  44  that   the   condition   of    the   indemnity 

Pi,    SL   423;    Bank    of    Montgomery  mortgage   had   been   fulfilled,  and  that 

County's  Appeal,  36  Pa.  St.  170.  the  plaintiffs  were  entitled  to  have  it 

OUIcition       Upon       lIartf««M. — In  declared  satisfied.     Sergeant  -v.  Ruble, 

Brinicmeyer  f.  Browneller,  5^  Ind.  487,  33  Minn.  354. 

the  court  say:  "The  folLowmg  propo-  S.  Gunel   v.   Cue,  71   Ind.   34;  Nat. 

silioni,  we    think,  are   settled   by   the  Bank  of  Newburgh  v.  Bigler,  83  N.  Y. 

■uthorilies:   First — Where     the    mOrt-  51;  la    re   JaycoK,  8    Nat.   Bank    Reg. 

gagee   has    Ixiund     himself    to    make  241,  163. 

advances     or     incur     liabilities,    such  LUnltMtloiL    or    Recorery. — Where   a 

advances,  when  made.shHll  relate  back,  mortgage  is    made   to   indemnify   one 

and  the  mortgage  will  be  a  valid  lien  against    loss    by   reason   of   becoming 

foradvances  made  or  liabilities  incurred  surety  upon  a  note  executed  to  negotiate 

againit     subsequent      purchasers      or  a   loan   to   carry  on   business   and   the 

incumbrancers   with   notice,  actual   or  mortgagor  makes  default,   although  a 

constructive,  of  the  mortgage.  Second —  provision   In   the   deed   restricting   Ihe 

Where  there  is   no  obligation   on  the  liability  of  the   property  to  "  no  more 

mort^agEe,    and     such     advances     or  than  ^5,000"  is  a  limitation  upon  any 

liabilities    are    merely    optional    with  increase   of    the   debt,   yet  interest  is 

him,   and   he   has   actual   notice  of   a  recoverable  as  an  incident  of  the  debt. 

subsequent    Incumbrance    or    convey  StalTord  r,  Jones,  91  N.  Car.  189. 

ance  of  the  mortgaged  premises  before  4.  United  States  v.  Irwin,  5  McLean 

malting  advances  or  incurring  liabilities,  183. 

••l*    lien  is   not  good,   as   against   the  0.  An  indenture  is  a  deed,  and.  must 

mbsequeDt  purchaser  or  incumbrancer,  be  scaled.     Overseers  of   Hopewell  i'. 
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Legal  Position,  ^38. 

Crimes      Cominltted      by     or 

Against  Indiana,  443. 
Protection  of  Indiana,  443. 
Education,  444. 
Treaties,  444. 

Sale  of  Liquor  to  Indians,  445. 
Contracts,  445. 
Indian  Traders,  446. 


Homestead  Laws,  447. 
OfBcers  of  Indian  Analrs,  447. 

a.  CommiasioHer   of    Indian 

Affairs.  4iJ. 

b.  Board    of    Indian     Cem- 

misiioner>,  447. 

c.  SmfertnUndents,  447. 

d.  Inspectors,  448. 
«.     Agents,  448. 


1.  L^;al  Foaitioii  of  the  Indiam. — The  Supreme  Court  of  the 
United  States  has  defined  the  Indians  to  be  "domestic  depend- 
ent nations."  *  They  are  "  wards  of  the  nation,"  and  as  such  are 
entitled  to  the  care  and  protection  due  from  a  guardian  to  a 
ward.*  Individually  they  owe  allegiance  to  their  several  tribes 
and  are  not  a  part  of  the  people  of  the  United  States.     Where 


OverseerB  of  Amwell,  I  HaUt.  (N.  }.) 
169;  North  Bnlnswiclt  v.  Franlilin,  i 
Harr.  (N.  J.)  535.  The  term,  when 
used  in  pleading,  importg  that  the 
instrument  referred  to  is  sealed.  Note 
to  Cabell  v.  Vaughan,  i  Wms.  Saund. 
290;  Heaton  v.  Wolff,  Cro.  Eliz.  737; 
Bond  V.  Moyle.6  Mod.  306;  Woodcock 
V.  Morean,  i  Str.  5IJ;  Mcxire  f.  Jones, 
J  Str.  81;;  Atkinson  v.  Coalsworth,  1 
Ld.  Rayfn.  1,538;  Phillips  v.  CHft,  4  H. 
St  N,  173;  Beardslejr  v.  South  Mayd,  1 
Gr.  (U.  J,)  541;  Contra,  Magee  v. 
Fisher,  8  Ala.  32a,  where  it  was  kcld 
that  indenture  was  not  a  technical  term 
and  might  refer  to  any  indented  instru- 
ment. 

"I  will  not  say  that  the  word  indent- 
ure in  Its  largest  sense  might  not  com- 
prehend a  writing  indented  though  not 
under  seal.  But  certain  it  is  that  when 
an  indenture  is  spoken  of,  and  peculiar- 
ly an  indenture  of  apprentlceKhip,  an 
instrument  under  seal  is  generally  un- 
derstood." Com.  V.  Wilbanks,  10  S. 
&  R.  (Pa.)  416. 

The  catling  an  instrument  an  indent- 
ure in  the  body  of  it  is  not  a  sufficient 
recognition  of  a  scroll  as  a  seal  to  make 
it  a  deed.  Walker  v.  Keile,  8  Mo.  301. 

Indenting  is  no  longer  necessary. 
Currie  v.  Donald,  1  Wash.  (Va.) 
63. 

1.  In  Cherokee  Nation  v.  Georgia,  5 
Pet.  (U.S.)  i,Chiep  Justice   Mab- 

SHALi.  said:  "Though  the  Indians  are 
acknowledged  to  have  an  unquestionable 
and.  heretofore,  unquestioned  right  to 
the  lands  they  occupy,  until  that  right 
shall  be  extinguished  by  a  voluntary 
cession  to  our  government;  yet  it  may 
well  t>e  doubled  whetlier  those  tribes 


which  reside  within  the  acknowledged 
boundaries  of  the  United  State*  can. 
with  strict  accuracy,  be  denominated 
foreign  nations.  They  may,  more 
correctly,  perhaps,  be  denominated 
domestic  dependent  nations.  Thev 
occupy  a  territory  to  which  we  assert  a 
title  independent  of  their  will,  which 
must  take  effect  in  point  of  posseEsion 
when  their  right  of  possession  ceai:e«. 
Meanwhile  Ihey  are  in  a  state  of 
pupilage.  Their  relation  to  the  United 
States  resembles  that  of  a  ward  to  Mi. 
guardian.  They  look  to  our  govern- 
ment for  protection;  rely  upon  its 
kindness  and  its  power;  appeal  to  it  for 
relief  to  their  wants;  and  address  the 
president  as  their  great  father.  They 
and  their  country  arc  considered  bv 
foreign  nations,  as  well  as  by  ourselves. 
aa  being  so  completely  under  the 
sovereignty  and  dominion  of  the 
United  States,  that  any  attempt  to 
acquire  their  lands,  or  to  form  a  political 
connexion  with  them,  would  be  con- 
sidered by  all  as  an  invasion  of  our 
territory,  and  an  act  of  hostility. 
These  considerations  go  for  to  support 
the  opinion  that  the  framers  of  our 
constitution  had  not  the  Indian  tribes 
in  view  when  they  opened  the  court*  o( 
the  union  to  controveraieB  between  • 
state  or  the  citizens  thereof  and  foreign 

3.  "These  Indians  are  the  wards  of 
the  nation.  They  are  communities 
deffndtnf  on  the  United  Slates;  de- 
pendent largely  for  their  daily  food. 
dependent  tor  their  political  rights. 
They  owe  no  allegiance  to  the  State*. 
and  receive  from  them  no  protection. 
Because  of  the  local  ill  feeling,  the  peo- 
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their  pei^ons  or  property  are  exempt  from  taxation  by  treaty  or 
statute  of  the  United  States,  they  cannot  be  taxed  by  any  State, 

and  general  acts  of  congress  do  not  apply  to  thern.*  Their  title 
to  land  is  a  mere  title  by  occupancy,  the  fee  being  in  the  United 
States.*     Where  they  are  not  within  the  limits  of  a  State  the 

power  of  congress  to   legislate  for  them  is   supreme.'     Where 
they  are  within   the  limits  of  a  State  the   power  of  congress  is 
probably  restricted  to  a  mere  regulation  of  intercourse. 
An   Indian  Js  a  "  person  "  within   the  meaning  of  the  Habeas 

e  found  lowing  the  policy  of  the  European  gov- 

..  From  ernmentB  in  Ihe  discover^'  of  America 

Ihtir  vrry  weakness   and   helplessness,  towards   the  Indians  who  were   found 

<o  largely  due  to  the  cour<ie  of  dealing  here,  the  colonies  before  the  Revolu- 

of  the   federal  government  with  them,  Hon,  the  States  and  the   United  States 

and  the  treaties   in  which   It   has  been  since,  have  recognized  in  the  Indians  a 

promised,  there  arises  the  dutj  of  pro-  possessory  right  to  the  soil  over  which 

lecting,  and  with   it   the   power.    This  they   roamed   and   hunted    and   estab- 

hu  always  been  recognized  bv  the  eK-  lished    occasional    villagef.     But   they 

eculit-e   and   by   congress,  and  by  this  asserted  an  ultimate  title   In   the   land 

court  whenever  the  question  has  arisen,  itself  by  which  Ihe   Indian  tribes  were 

.    .    .    The  power  of  Uie  general  gov-  forbidden  lo  sell  or  transfer  it  to  other 

ernmenl  over  [them]    .     .     .    is  ncces-  nations   or   peoples  without    the  con- 

saiy  to   their   protection  as  well  as  to  sent    of    this      paramount     authority. 

the  safely  of  those   among  whom  they  When  a  tribe  wished  to  dispose  of  il-^ 

dwell.     It   must   exist   in  that  govern-  land,  or  any  part  of  it.  or  the  State  or 

ment,  because  it  never  has  enisled  any-  the  United  States  wished  to  purchase 

nliere  else;  because  the   theatre  of  its  it.  a  treaty  with  the  trilie  was  the  onli- 

eiercise    is     within    the    geographical  mode  in  which  it  could  be  done.    Thi' 

Hmits  of  the  United  States;  Iwcause  it  United  States  reec^nized  no  rights  iti 

ha<  never  been  denied;  and  because  it  private  persons,  or  in  other  nations,  to 

alone  can  enforce   its   laws  on  all  the  make   such  a   purchase    by   treaty    or 

tribes."  otherwise.       With  the   Indians   them- 

Per   Justice    Millbr,    in     United  selves  these  relations  are  equally  difH- 

Statet  V.  Kagama,  iiS   U.  S.  375.     See  cult  to  define.     They  were,  and  always 

aiio  Choctaw  Nation  t'..  United  States,  have  been,  regarded  as  having  a  serai- 

119U.  S.  t.  independent      position        when      they 

L  Elk    V.     Wilkins,    Its    U.     S.  94;  preserve     their     tribal     relations;     not 

Cherokee  Nation  v.  Ceorgia,  5  Pet  (U.  as    States,     not  as    nations,     not     as 

S.)  1;  Worcester  v.  Georgia,  '6  Pet.  (U.  possessed  of  the  full  attributes  of  sovcr- 

S.]  ^ij.     United   States   v.   Rogers,  4.  eignty,  but  as  a  separate  people,  with 

How.  (U.   S.)   567;    United   States  ti.  the  power  of  regulating  their  internal 

llolliday,  3  Wal'l.  (U.  S.)  407;  Case  of  and  social  relations,  and  thus  far  not 

Ihe  Kansas   Indians,    s    Wall.  {U.S.)  brought  under  the  laws  of  the  Union  or 

737:  Case  of  the  New'Vork  Indians,  5  of  the  State  within  whose  limits  they 

Wall.  (U.  S.)  761;  Case  of  the  Chero-  reside." 

kee   Tobacco,    11    Wall,   (U.  S.)  616;  a.  The  power  of  the  general  govern 

United  Slates  v.  43  Gallons  of  Whisky,  ment  over  these  remnants  of  a  race  once 

9J  U.  S.  188;  Pennock  v.  Commission-  powerful,  now  weak  and  diminished  in 

*rt,  103   U.  S.  44;  Crow    Dog's   Case,  numbers,  is  necessary  to  their   protec- 

109  U.  S.  5i;6;  Goodell   f.  Jackson,  lo  tion,   as   well   as   to  the  safety  of  thost 

Johns.(N.'Y.)6g3;  Hastings  v.  Farmer,  among  whom  they  dwell.     It  must  ex- 

4  N.  Y.  293.  ist  in  that  government,  Iwcause  it  never 

S.  Johnson   V.   Mcintosh,  8   Wheat,  has   existed  anywhere  else,  because  I  ho 

(U.  S.)  543;  Fletcher  v.  Peck,6Cranch  theatre  of  its  exercise  is  within  the  geo- 

(U.    S.>     87;     Cherokee     Nation     v.  graphical  limits  of  the  United  States; 

Georgia,  5  Pet.(U.  S.)  1;  United  States  because   it   never  has  been  denied,  and 

5.  Cook,    19   Wa!l.    (U.   S.)    ^gi.     In  because  it  alone  can  enforce  ils  laws  on 

United  States  v.  Kazama,   it6    U.  S.  all   the   tribes.     United   States  t.   Ka- 

375,  Mr.  Justice  Miller  said:  "Fol-  gama,  118  U,  S.  375. 
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Corpus  act;*  but  he  is  not  a  citizen  under  the  Fourteenth 
Amendment  to  the  Constitution,*  and  he  cannot  be  naturalized 
without  the  special  consent  of  congress* 

The  status  of  the  Indians  in  the  civil  courts  of  the  United 
States  and  the  State  and  territorial  courts  is  involved  in  some 
doubt.  The  right  of  the  Indians  to  sue  and  be  sued  has  been 
recognized  in  Kansas ;  *  and  a  strong  argument  in  favor  of  their 
light  has  recently  been   made.'     It  has  been  expressly  decided 

1.  This  waa  decided  by  the  celebrated  Conetitution  a»  being  a  per«on  entitled 

"Ponca  Cam."    Several  Ponca  Indians,  to  the  equal  protection  of  Che  laws.     He 

after  their  removal  from  Dakota  to  the  eaye:    "What,  tlien,  is    there   in    the 

Indian   Territory,  left   their   trilje  and  character  of  a  tribal  Indian  to  take  him 

went     upon    the     reservation    of   the  out  from   tliese  clauses  of  the  consd- 

Omaha  Indians,  who   gave   them   land  tution?     He  Is  a  '  person,'  in  the  tense 

to  cultivate.   They  were  arrested  by  or-  of  being  a  human  being i  and  why  are 

derof  the  United  States  government, to  we  to  give  to  the  term  in  this  part  of 


be  carried  back  to  the  Indian  Territory,  the  constitution  any  narrower  meaning 

Oti  a.  yniX.  <A  habeas  cor f  us  \t  v/Sia  Meld  than    that  which   includes   all   human 

that  they  should   be   released.     United  beings.     It  is  said  that  a  tribal  Indian 

Statee  a.  Crook,  =  Dill.  (U.  S.)  453.  living   on   a   reservation   Is    neither    a 

9.  In   Elk   V.  Wilkin 5,   li3   U.  S.  94,  citizen  of  this  country  nor  a  member  of 

■n  Indian   brought  an   action  against  any    foreign     state.      That     is     true, 

the  registrar  of  one  of  the  wards  of  the  Indian   tribes   are   not    fore^pn    states. 

city  oi^  Omaha   for  refusing  to  register  The   Cherokee    Nation   v.   Georgia,   5 

him  as  a  qualified  voter.     The   petition  Pet.  (U.  S.J    i.     And    the   members  of 

alleged  that  the  plaintiff  was  an  Indian,  them  are  not  citizens  or  subjects  of  a 

and  waa  born  within  the  United  States,  foreign   state.     Karrahoo   v.  Adams,  i 

that   he   had  severed  his  tribal  relation  Dill.  (U.  S.)  344.     And   If  it  were  true 

with  the  Indian   tribes,   and   had  fully  that  all  persons  must  be  either  citizens 

and  completely  surrendered  himself  to  here  or  citizens  or  subjects  of  a  foreign 

the  jurisdiction   of  the   United  States,  country,   then,   Indeed,   tribal     Indians 

and  waa  a   bona  fide   resident   of  the  would  not  be  '  persons.'     But  It  would 

State  of  Nebraska  and  city  of  Omaha,  be  a  begging  of  the   question    to   say 

The  court  ktld  that  the  facU  were  not  that.     We  have,  in  these  tribal  Indians, 

sufficient   to  constitute   the  plaintiff  a  a    class    of    human    beings    who    are 

citizen  of  the  United  States  under  the  neither  one  nor  the  other.     No  doubt 

Fourteenth   Amendment;  and  that  he  their    position    Is    very   peculiar,    and 

was   deprived   of  no   right  secured  by  various  phrases  have  been  invented  to 

the   Fifteenth   Amendment      See  also  describe  it,  such  as 'domestic  dependent 

McKay   v.  Campbell,  5   Am.  L,  T.  R.  nations.'     Cherokee  Nation  v.  GeOfsia, 

407.     Where,  however,    Indians    have  5   Pet.   (U.  S.)  17;  and  'wards   of  the 

severed  their  tribal  relations  and  have  nation.'     United  States  v.  Kagama,  118 

become  residents  of  a  state  or  territory,  U.  S.  375.  383.    But  Iwth  In  the  consti- 

their    children    are    born  "within   the  tution  and  the  statutes  of  the  United 

jurisdiction,"  and   are,  by  force  of  the  States  they  are  referred  to  as  'persons.' 

amendment,  citizens.     Ex  farli  Rey-  Const.  U.  S.,  art.  i,  J  a;  Elk  v.  Wilkins, 

nolds,  18  Albany  L.J.  8,  111  U.  S.  iii.     In  large  numbers  they 

S.  United  States  v.  Osborne;  6  Sawy,  have  been  made  citizens  of  the  UnitetJ 

(U.  S.)  406.  States.       Dred   Scott    v.  Sandford,  19 

4.  Wiley    V.    Keokuk,    6    Kan,    94;  How.  (U.  S.)  393,  ^87;  Elk  v.  Wilkins, 

WilejF    V.    Manatowah,    6    Kan.    111;  iii  U.  S.  94,  lu.     They  may,  when  off 

Swartzel  v.  Rtwers,  3   Kan.  374.     See  Ihelr  reservations,  sue  in  the  courts,  and 

also  Lowry  v.  Weaver,  4  Mclean  (U.  are  fully   recognized   as   having   legal 

S-)  8a.  rights  and  duties.     This  last  statement 

B.  Professor  Thayer,  in    i     Harvard  is  sometimes  denied;  but  the  denial  is 

Law   Rev.  149,  discussed  the  question  ill    considered,  and    proceeds    upon   • 

r  whether  a  tribal  Indian  off  his  reser-  mi  sunders  Un  ding  of  a  certain  peculiar 

vation   and  within  a  State  is  protected  class    of   cases,   such    as   that   of   the 

,  by  the  Fourteenth  Amendment  of  the  Cherokee  Nation  f.  Georgia,  5  Pet.  (U. 
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that  the  jurisdiction  of  the  United  States  courts  does  not  extend 
to  cases  by  or  against  Indians  where  Jurisdiction  depends  solely 
on  the  status  of  the  parties  as  citizens  of  the  United  States  or 
of  a  foreign  state.  In  such  cases  Indians  cannot  be  considered 
either  as  citizens  of  the  United  States  or  of  a  foreign  country. 
But  in  other  cases,  where  jurisdiction  depends  on  the  subject- 
matter  of  the  controversy  and  not  upon  the  status  of  the  parties, 
the  weight  of  authority  seems  to  favor  the  right  of  an  Indian  to 
a  standing  in  both  the  United  States  courts  and  the  State  courts.* 
The  general  Land  in  Severalty  act,  approved  February  8th, 
1887,  seems  destined  to  work  a  revolution  in  Indian  aHairs,  and 
to  settle  many  troublesome  and  vexatious  questions.*  The  act 
provides  that  all  Indian  reservations,  whether  such  by  treaty,  act 
of  congress  or  executive  order,  whenever  advantageous  for  agri- 
cultural or  grazing  purposes,  may  be  surveyed  by  direction  of  the 
secretary  of  the  interior,  and  allotments  in  severalty  made  to  the 
Indians  in  quantities  as  speciBed  in  the  various  treaties,  or,  in 
default  of  any  treaty  provision,  as  follows:  to  each  head  of  a 
family,  one-fourth  of  a  section;  to  each  single  person  over 
eighteen  years  of  age,  one-eighth  of  a  section;  to  each  orphan 
child  under  eighteen  years  of  age,  one-eighth  of  a  section;  to 
each  person  under  eighteen  years  now  living,  or  who  may  be  bom 
prior  to  date  of  order  of  the  secretary  of  the  interior,  one-six- 
teenth of  a  section.  All  allotments  are  to  be  selected  by  the 
Indians,  heads  of  families  selecting  for  their  minor  children.  In 
case  any  Indian  fails  to  select  within  five  years,  the  secretary  of 
the  interior  may  direct  the  agent  to  select  for  him.     Allotments 

S.)  1,  and  Ksrrahoo  v.  Adams,  1  Dill,  appears, then, to  be  tmcthat  theclaubeb 

<U.   S.)  3^,  turning   w hoi Iv  upon   the  of   the   Fourteenth   Amendment,  now 

timitationB  of  the  jurisdiction   of   the  under  consideration, are, in  thelanguage 

courts   of  the   United   States.     In   the  of  the   Supreme  Court  of  the   United 

last  case,  for  instance,  it  was  admitted  States     (Matthews,    J.),     'universal 

that  the  court  had   no  jurisdiction  of  in    their     application     to    all    persons 

the  case,  if  the  plaintiff,  a  tribal  Indian  within      the      territorial      jurisdiction, 

woman,  were   not   a   foreigner,  and   it  without   regard    to   any   difterences  of 

was  held  that  she  was  not.     And  so  in  race,  color  or  nationality.'     Yick   Wo 

any   like    case    in   the   United    States  v.  Hopkins,  118   U.  S.  356,369."     Set 

courts,   wherever  jurisdiction   depends  also  Dred  Scott  v.  Sandlord,  19  How. 

wholly  on  the  fact  that  a  party  has  the  (U.  S.)  403.     "  Legal   Position  of  the 

status  either  of  a  citizen  of  the  United  Indian,"   by   George    F.    Canlield,    15 

States  or  of  a  foreign  state.  It  is  true  Am.   Law    Rev.  21.      Contra;    "The 

that  an  Indian  cannot  sue.     But  there  Indian    before    the    Law,"   by    H.    S. 

are   many  cases   in   which  jurisdiction  Pancoast.      "  Law     for    the     Indian,'' 

does  not  depend  upon  the  party  having  North  Am.  Rev.,  March  18S3. 
such  a  status,  and  in  all  such  cases  an         1.  See   Abbott's  "Judge    and  Jury," 

Indian  ofT  his  reservation  can  sue  in  the  ch.   7,   and    authorities    mentioned    in 

United   States  court  as  well  as  in   the  previous  note. 

courtsof  the  States.    Fellows  v.  Black-         9.  "The  bill  for  the  allotment  ot' In- 

smlth,   19   How.  (U.   5.)   366;   Elk   v.  dian   lands    in   severalty     .     .     .     now 

Wilkins,  iij  U.  S.  9*;  Pita -o-wah- ash-  constitutes,  in  many  important  particu- 

kum  i>.  Sorin,  8  Fed.  Rep.  740;  Wau-  lars,  the  fundamental  law  Sot  the  In- 

pe-mau-quB   ti.  Aldrich,  18   Fed.  Rep.  dian,"     Report  of  the  Law  Committee 

489:  Swartzel   v.  Rogers,  3   Kan.  374;  of  the   Indian   Rights  Association  for 

Willej    V.    Keokuk,  6    Kan.    94.       It  18S7. 
441 
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are  to  be  under  such  rules  as  the  secretary-  o(  the  interior  may 

frescribe,  by  agtnts  especially  appointed  by  the  president.  Any 
ndian  not  residing  upon  a  reservation  or  belonging  to  a  tribe  for 
which  no  reservation  has  been  provided  is  entitled  to  allotments 
from  the  unappropriated  lands  of  the  United  States.  Patents  are 
to  be  issued  in  the  name  of  the  allottees  declaring  that  the  United 
States  will  hold  the  land  allotted  for  the  period  of  twenty-five 
years,  in  trust  for  the  benefit 'of  the  individual  Indians;  or  in 
case  of  their  decease,  to  their  heirs,  according  to  the  laws  of  the 
state  or  territoiry  where  the  land  is  located.  At  the  expiration 
of  the  twenty-five  years,  the  United  States  will  convey  the  land 
to  the  individual  Indians  and  to  their  heirs  in  fee,  free  of  charge 
or  incumbrance.  After  all  the  lands  on  a  reservation  have  been 
allotted,  or  sooner,  if  the  president  deem  it  for  the  best  interest 
of  the  Indians,  the  secretary  of  the  interior  may  negotiate  with 
the  tribe  for  the  purchase  of  any  unallotted  portion  of  its  reser- 
vation, and  the  purchase  money  shall  be  invested  for  the  benefit 
of  the  Indians. 

Upon  the  completion  of  the  allotments  and  the  patenting  of 
the  lands  to  the  allottees,  each  person  to  whom  allotments  have 
been  made  is  entitled  to  the  benefit  of  the  laws,  both  civil  and 
criminal,  of  the  state  or  territory  in  which  he  may  reside;  and 
no  territory  is  permitted  to  pass  any  law  denying  any  such  Indian 
the  equal  protection  of  the  law.  Every  Indian  born  within  the 
territoriai  limits  of  the  United  States  to  whom  allotments  have 
been  made,  and  every  Indian  bom  within  the  territorial  limits  of 
the  United  States  who  has  voluntarily  taken  up,  within  such 
limits,  his  residence  separate  and  apart  from  any  tribe,  and  has 
adopted  the  habits  of  civilized  life,  is  declared  to  be  a  citizen  of 
the  United  States,  and  is  entitled  to  all  the  rights,  privileges  and 
immunities  of  such  citizens,  without  impairing  his  right  to  tribal 
or  other  property.^ 

2.  Crimes  Committed  By  or  Against  tndiaiu, — By  the  Intercourse 
act  of  1834  the  general  laws  of  the  United  States  as  to  the  pun- 
ishment of  crimes  committed  in  any  place  within  the  sole  and 
exclusive  jurisdiction  of  the  United  States,  except  the  District  of 
Columbia,  is  extended  to  the  Indian  country ;  but  it  is  provided  that 
this  "  section  shall  not  be  construed  to  extend  to  any  Indian  com- 
mitting any  offence  in  the  Indian  country  who  has  been  punished 
by  the  local  law  of  the  tribe,  or  to  any  case  where,  by  treaty  stipula- 
tions, the  exclusive  jurisdiction  over  such  offences  is  or  may  be 
secured  to  the  Indian  tribes  respectively."*  This  act  extended 
the  law  to  the  Indians  in  their  relations  to  the  whites  or  other 
races.  It  did  not  extend  the  law  to  the  punishment  of  crimes 
committed  by  Indians  against  Indians.     This  defect  was  supplied 

1.  The  provisions  of  the  act  do  not  Peorias.  Sacs  and  Foies  in  the   Indiiin 

apply  to  the  territory  occupied  by  tlie  Territory,  nor  toanv  ofthe  reiiervations 

Ctierobees,  Creeks,  Clwctaws,  Chicka-  -''•'—   "^ "-■": —  '-  »• —   •" — ■ 

saws.  Setninolee,  and   Osages,   Miamis, 


ib.Google 


INDIANS.  gfloUuu. 

by  the  act  of  March  3rd,  1885,  which  gave  the  territorial  and 
United  States  courts  jurisdiction  over  such  offences.* 

Where  crimes  are  committed  by  whites  against  Indians,  or  by 
Indians  against  whites,  outside  the  limits  of  a  reservation  that  is 
situated  within  a  State,  the  jurisdiction  is  in  the  State  courts. 
Where  such  crimes  are  committed  within  the  reservation,  the 
jurisdiction  is  in  the  federal  courts,  the  "  Indian  country "  being 
within  the  exclusive  jurisdiction  of  the  United  States*  Where 
a  crime  is  committed  by  a  white  man  against  a  white  man  on  a 
reservation  within  the  limits  of  a  State,  to  which  jurisdiction  over 
the  Indian  country  has  been  granted  by  the  federal  government, 
the  State  courts  have  jurisdiction.' 

3.  Frotection  of  Indiuu. — Every  person  who  makes  a  settlement 
on  any  lands  belonging  to  any  Indian  tribe,  or  surveys  or  attempts 
to  survey  such  lands,  or  to  designate  the  boundaries  by  marking 
trees  or  otherwise,  is  liable  to  a  penalty  of  $1,000,  and  the  presi- 
dent may  take  such  measures  and  employ  such  military  force  as 
he  may  judge  necessary  to  remove  any  such  person  from  the 
lands* 

A  penalty  of  one  dollar  is  enacted  for  every  head  of 
cattle  driven  on  Indian  lands  without  the  consent  of  the  tribe.* 

l.The  act  of  iS8qisnBrollows:"That  courts  shall   h&ve  jurisdiction.    There 

immediately'  upon  and  aner  the  date  of  are  still  a  number  of  acts  of  a  criminal 

the  passage  of  this  act  atl  Indians  com-  nature    when     committed '  bj'    whites 

mitting  against  the  pei'son  or  property  of  for  which   the  Indians  cannot  be  pun- 

another  Indian  or  other   person  any  of  ished.  Bigamy  and  various   offences  of 

■     *  ■■      '  ■  urder,  a   social   nature   are   still   left  to  tritial 

intent  regulation. 

rceny,  The  act  of  1885  is  constitutional.     I'. 

itates,  S.  I'.  Kagama,  118  U.  S.  175. 
andeithe'r  within  or  without  an  Indian         S.  United   States   v.   Yellow   Sun,  1 

rewrvation,  shall  be   subject    therefor  Dill.   {U.   S.)   171;    United   States   v. 

to  the  laws  of  such  territory  relating  to  Bridleman,  7  Fed.   Rep.   898;  Gibbons 

■aid   crimes,  and  shall  be  tried  therefor  v.  Ogden,  g  Wheat.  (U.  S.)  189;  United 

in  the  same  courts   and   in   the  same  States  v.  Holliday.  3  Wall.  (U.  S.)  406. 

manner,   and   shall   be  subject   to    the  416;  State  v.  McKenney,  18  Nev.  182; 

same  penalties  as  are  all  other  persons  Ex   parte   Crow    Dog,    log  U.  S.  55(1. 

charged  with   the  commission   of  said  See  "The  Indian  Before   the  Law,"  "by 

crimes     respectively;     and     the     said  Henry  5.  Pancoast,  p.   10:  "The  Legal 

courts  are  hereby  given  jurisdiction  in  Position    of   an   Indian."   by   Geo.   F. 

all   such   cases;  and   all   such  Indians  Canfield,  i^  Am.  Law  Rev.  30. 
committing   any   of  the   above  crimes         3.  U.  S.   v.   McBratney,   104   U.    S. 

against   the   person  or  property  of  an-  622. 

other  Indian  or  other  person  within  the        4.  Rev.   Stat.  J    zii8;   Worcester  i'. 

boundaries  of  anv  State  of  the  United  Georgia,  6  Pet.  (U.  S.)  515;  Clark  v. 

States,  and   williin   the   limits    of  any  Smith,  13  Pel.  tU.  S.)  195;  Lattimer  t. 

reservation,   shall    be    subject    to    the  Poteet,   14    Pet.   (L'.  S.)  4;   Lowry   7'. 

same  laws,  tried  in  the  same  courts  and  Weaver.  4  McLean  (U.  S.)  82;   Lang- 

in  the  same  manner,  and  subject  to  the  ford  v.  Monteith,  i  Idaho,  N.  S.611.  An 

same  penalties  as  are  all  other  persons  occupation  of  Indian  lands  for  grazing 

committing   any   of  the   above  crimes  purposes  only,  with  the  consent  of  tht- 

within  the  exclusive  jurisdiction  of  the  Indians  and  In  recognition  of  their  title. 

United  States."  is   not   forbidden.      United    States    7-. 

It  will  be  observed  that  the  act  of  Hunter,  4   Mackey   (D.  C.)   531;  s.  i-.. 

1885  specifies   certain   crimes  onlv,  of  II  Fed.  Rep.  615. 

which  the  terrllorial  and  United  States        8.  United  Slates  v.  Joseph,  94  U.  S- 
443 
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Whenever  any  Indian  who  is  a  member  of  a  tribe  in  treaty 
relations  with  the  government  desires  to  adopt  the  habits  of 
civilized  Hfe,  and  has  had  allotted  to  him  in  severalty  a  portion  of 
the  land  belonging  to  his  tribe,  he  is  protected  in  the  enjoyment 
of  such  lands.* 

Hunting  on  Indian  lands  is  prohibited,^  and  there  is  a  heavy 
penalty  for  removing  cattle  from  the  Indian  country.*  The  pur- 
chase from  the  Indians  of  guns,  traps,  agricultural  implements  or 
cooking  utensils  is  prohibited.* 

^  Ingtmotioii  of  Indiana — The  president  is  empowered,  in  every 
case  where  he  shall  judge  improvements  in  the  habits  and  con- 
dition of  the  Indians  practicable,  and  that  the  means  of  instruc- 
tion can  be  introduced  with  their  own  consent,  to  employ  capable 
persons  of  good  moral  character  to  instruct  them  in  the  mode  of 
agriculture  suited  to  their  situation ;  and  to  instruct  their  children 
in  reading,  writing  and  arithmetic.''  The  agent  in  his  annual 
report  is  required  to  submit  a  census  of  the  number  of  children 
between  the  ages  of  six  and  sixteen  years,  the  number  of  school- 
houses  at  his  agency,  the  number  of  schools  in  operation  and  the 
attendance  at  each,  and  the  names  of  the  teachers  employed  and 
salaries  paid  such  teachers.*  Where  any  of  the  tribes  are  com- 
petent, in  the  opinion  of  the  secretary  of  the  interior,  to  direct 
the  employment  of  their  blacksmiths,  mechanics,  teachers,  farm- 
ers, or  other  persons  engaged  for  them,  the  direction  of  such 
person  may  be  given  to  the  proper  authority  of  the  tribe.' 

6.  Treatie* — Until  the  year  1871  the  United  States  conceded 
to  the  Indian  tribes  the  right  to  treat  with  the  United  States 
upon  terms  of  national  equality,  and  numbers  of  treaties  were 
made  in  reference  to  lands,  supplies,  education,  intercourse  and 
other  matters.  The  act  of  March  3rd,  1871,  however,  provided 
that  no  Indian  nation  or  tribe  within  the  territory  of  the  United 
States  should  be  acknowledged  or  recognized  as  an  independent 
nation,  tribe  or  power  with  whom  the  United  States  might  con- 

6:4;    Rev.   StaL,  6   3117.     See    United  sent  of  their  parenU.     United  State*  r. 

States  V.  Mattock.  2  Sawyer  (U.  S.)  Imoda,  4  Mont.  38. 

148-  «.  Act  of  July  4th,  1884,  I,  9.' 

1.  Rev,  Stat.,  44  Jilg,  3120.  7.  Rev.  Stal.,  *  1072. 

9.  Rev.  Stat,  4  3'37'    Fishing i»  con-  Large   appropriations   are   made   bj- 

trary  to  law.       United  States  T'.  Stur-  Congress  every  year  for  the  education 

geon,  6  Sawyer  (U.  S.)  jg.  of  tlie  Indians.     Training  schools  have 

5.  Rev.  Stat.,  $  2138.  been  established  at  Carlisle  and  other 
A.  Rev.  Stet.,  4  2135.  places,  and   a   special  appropriation  is 

6.  Rev.  Stat.,  f  Z071.  The  Indians,  made  for  the  school  at  Hampton.  Vir- 
ncither  by  treaty  nor  statute,  have  sur-  ginia,  for  the  support  and  education  of 
renderedtotheUnitedStatee therightto  a  certain  number  of  Indian  children. 
compel  their  children  to  attend  school.  In  18S2  the  president  was  authorized  to 
Hence  a  writ  of  habeas  torpas  will  appoint  "a  person  to  inspect  all  Indian 
not  He  in  favor  of  an  Indian  agent  to  schools."  The  title  of  this  officer  is 
recover  the  custody  of  Indian  children  "Indian  School  Superintendent."  Por 
taken  from  an  agency  school  by  a  full  information  on  the  subject  of  Indian 
Roman  Catholic  priest;  it  not  appear-  education,  reference  is  made  to  tbe 
ing  to  have  been  done  against  the  con-  recent   rcporti-   of   the    Indian    school 
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tract  by  treaty.  The  act  further  provided  that  no  obligation  of 
any  treaty  lawfully  made  and  ratified  with  any  such  Indian  nation 
or  tribe  prior  to  March  3rd,  1871,  should  be  invalidated  or  im- 
paired.* Since  the  passage  of  this  act  no  formal  treaties  have 
been  made  with  the  Indian  tribes,  but  agreements  or  contracts 
have  been  made  with  them  which  have  practically  amounted  to 
treaties.* 

«.  Sftle  of  Ltqnwi  to  Indiana. — It  is  forbidden,  under  a  penalty  of 
two  years'  imprisonment  and  a  fine  of  not  more  than  $300,  to 
introduce  ardent  spirits,  under  any  pretence,  into  the  Indian 
country."  Ample  power  is  given  to  agents  and  other  govern- 
ment officials  to  search  for  and  seize  liquor,*  and  to  destroy  and 
break  up  distilleries.^ 

7.  Contraota. — Contracts  with  Indians  must  be  in  writing.  They 
must  be  executed  before  a  judge  of  a  court  of  record,  and  must 
bear  the  approval  of  the  secretary  of  the  interior  and  com- 
missioner of  Indian  affairs.  The  writing  must  contain  the  names 
of  all  the  parties  in  interest,  their  residence  and  occupation ;  and 
if  made  with  a  tribe,  by  their  tribal  authorities,  the  scope  of 
(uperintendent,  especially  to  the  report  agent,  it  is  noi  necessarj  that  6uch 
far  i88j,  agent  should  have  actual  control  or  im- 

L  Rev.  StaL,  4  1079.  mediate  personal  Buperintendencc  oier 

1  "ThU  act  appears  to  have  left  the  the  Indian  to  whom  liquor  has  been  sold, 
actual  Bituatlon  altnoBt  absolutely  un-  The  facts  that  the  tribe  to  which  he  bc- 
(hanged.  Since  its  passage  the  gov-  lorigs  is  under  the  charge  of  the  agent, 
cmment  has  continueil  to  make  agree-  ana  that  the  Indian  himself  still  main- 
nKnti  or  contracts  with  the  tribes  as  tains  tribal  relations,  are  sufficient  to 
organized  bodies  of  men — agreements  constitute  him  under  the  agent's  charge, 
which  are  treaties  in  all  hut  name.  Nor  within  the  meaning  of  the  statute- 
has  the  light  of  the  tribes  to  self-gov-  United  States  v.  Flynn.  1  Dill.  (U.  S,) 
emment  ever,  BO  far  as  lam  aware,  been  451.  See  also  United  States  w.  Earle, 
taken  away  by  legislation  or  questioned  17  Fed.  Rep.  75;  United  States  v.  Os- 
in  any  court.  The  act  of  1871  does  not  borne,  6  Sawyer  (U.  S.)  406.  As  to 
appear  to  destroy  the  tribal  nationality,  what  constitutes  "Indian  Country"  in. 
unles>,indeed,  the  taking  from  the  tribes  the  sense  of  the  Intercourse  act,  see 
die  ri^t  to  treat  ■aitk  us  as  netiims  be  note  to  Fortv-three  Cases  of  Cognac 
consideTied  so  by  implication."  "The  Brandy,  14  Ped.  Rep.  539.  See  also 
Indian  Before  the  Law,"  by  Henry  S.  United  States  v.  Knowlton.  3  Dako'a 
Pancoast,  p.  6.  58;  Kie  v.  United  States,  37  Fed.  Rep. 

t.  Rev.  Stat.,  ^  1139.  American  Fur  331;  United  States  v.  Bichard,  i  Ariz. 
Co.  p.  U.  S.,  1  Pet.  {U.  S.)  358.  .  The  31;  Pelcher  v.  United  Slates,  3  Mc- 
power  to  regulate  intercourse  between  Crary  (U.  S.)  510;  United  States  v. 
tlie  tribes  and  individual  Indians  Leathers,  6  Sawyer  (U.  S.)  17;  United 
includes  the  power  to  prohibit  the  States  f.  Sturgeon,6Sawyer  (U,S,)29. 
trulfic  in  spirituous  liquors.  U.  S.  v.  In  an  indictment  under  U.  S.  Rev. 
Shaw-raui,  I  Sawyer  (U.S.)  364.  The  Stat.,  ^  1139.  it  is  necessary  to  fJle^ 
power  may  be  exercised  although  the  that  the  defendant  is  not  an  "Indian  in 
traffic  is  conducted  wholly  witliin  the  the  Indian  country."  United  States  v. 
territorial  limits  of  a  State.  U.  S.  f.  Winslow,  3  Sawyer  (U.  S.)  337. 
Ilolliday,  3  Wall.  (U.  S.)  407.  The  Citizens  of  the  United  Slates  and 
federal  courts  alone  have  jurisdiction,  persons  who  have  declared  their  inten- 
United  States  v.  Burdick,  i  Dakota  tion  to  become  citizens,  may  lawfully 
143.  carry   spirituous      liquors    through    the 

To  warrant   a  conviction  under  the     Indian  country  to  sell  them   elsewhere. 
>ct  of  March  15th,  1864  (13  Stat,  at  L.     United  States  v.  Carr,  i  Mont,  334. 
!•)).  prohibiting  the  sale  of  liquor  (o  any        4.  Rev.  Stat.,  ^  3140. 
Indian  under  the  charge  of  an  Indian         B.  Rev,  Stat.,  ^  3141. 
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authority  and  the  reason  for  exercising  that  authority  must  be 
stated  specifically.  The  time  when  and  place  where  the  contract 
was  made  must  be  stated  and  all  the  particulars  of  the  ^reement 
must  be  set  forth.  It  is  provided  that  all  such  contracts  shall 
have  a  fixed  limited  time  to  run,  which  shall  be  distinctly  set 
forth.  The  judge  before  whom  the  contract  was  executed  must 
certify  officially  the  time  when  and  place  where  the  contract  was 
executed,  and  that  it  was  in  his  presence,  and  who  are  the  interested 
parties  thereto,  as  stated  to  him  at  the  time ;  the  parties  present 
making  the  same;  the  source  and  extent  of  authority  claimed  at 
the  time  by  the  contracting  parties  to  make  the  contract  or 
agreement,  and  whether  it  was  made  in  person  or  by  agent  or 
attorney  of  either  party  or  parties.  All  contracts  not  made  in 
accordance  with  these  provisions  are  void.* 

Moneys  due  the  Indians  under  contracts  properly  made  must  be 
paid  to  them  through  the  United  States  authorities;  and  moneys 
due  to  persons  contracting  with  the  Indians  is  paid  by  the  United 
States  upon  proof  of  the  due  performance  of    the  contract.* 

By  the  act  of  April  29th,  1874,  contracts  entered  into  with 
Indians  prior  to  May  21st,  1872,  cannot  be  recognized  by  public 
officers  except  in  certain  cases  specified  by  the  act. 

8.  Indian  Traden, — The  commissioner  of  Indian  affairs  has  the 
sole  power  and  authority  to  appoint  traders  to  the  Indian  tribes, 
and  to  make  such  rules  and  regulations  as  he  may  deem  just  and 
proper,  specifying  the  kind  and  quantity  of  goods,  and  the  prices 
at  which  such  goods  shall  be  sold  to  the  Indians.'  Any  person 
other  than  an  Indian  who  attempts  to  trade  with  the  Indians 
without  a  licence  is  punished  by  a  forieiture  of  the  goods  offered 
for  sale  and  by  a  fine  of  $500.* 

The  president  is  authorized,  whenever  in  his  opinion  the  public 
interest  may  require  it,  to  prohibit  the  introduction  of  goods,  or 
of  any  particular  article,  into  the  country  belonging  to  any  In- 
dian tribe,  and  to  direct  all  licences  to  trade  with  such  tribe  to  be 
revoked,  and  all  applications  therefor  to  be  rejected,' 

1.  Rev.   Stat,   4    1103;     Godtray    v.  againit  them  in   a   state  court  without 

Scott.  70  I nd.  159.  the   consent  of  congn-tis.    The  juris- 

3.  Rev.  Stat.,  41104.  Kan  Indianauii-  diction  to  determine    such    matters   is 

tsining   tribal  relations  hires   work  to  lodged     in     the    Interior     departinent- 

be  done,  he  may  be  sued  for  the  price.  Rollins    v.    Cherokee   Indians,   87   N. 

Gho  V.  Julles,  1  Wash.  (Ter.)  3^5.  The  Car.  aig. 

Cherokee   Indians   in  JVorti  Carolina  S.  Act  of  August  15th,  1876. 

have  been  placed  upon  the  same  footing  4,  Rev.  Stat.,  f   2133.     Where  a  per- 

with  other  tribeit  by  an  act  of  congress,  son  who  had  a  licence  authorizing  him 

passed    in    pursuance    of   the     power  to  trade  with  the  Pottawotamie  Indians 

granted   by   the   constitution   in  refer-  upon  their  reservation,  took  a  partner, 

ence  to  "regulating  commerce  with  for-  and  procured  a  permit  for   him    to  live 

eign  nations,  among  the  several  States,  upon    the    reservation,   and   both  sold 

and  with  the  Indian   tribes,"  and  their  goods,  it  was  ield  that   nothing  in  the 

rnntractB  made  with  a  perso'n  to  prose-  acts  of  congress  prohibited  this.    Dunti 

cute   and    collect    claims    alleged    to  v.  Carter,  m  Kan.  294. 

be     due     them     cannot    be     enforced  S.  Rev.  Stat.,  f  213a. 
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Traders  are  forbidden  to  sell  arms  and  ammunition  to  hostile 
Indians.* 

9.  Eomeftead  Lam.— Indians  may  avail  themselves  of  the  pro- 
visions of  the  homestead  laws,  but  the  United  States  holds  the 
lands  in  trust  for  them  for  twenty-five  years,* 

10.  Officer!  of  Indian  A&in. — The  principal  officers  of  Indian 
affairs  are  the  commissioner  of  Indian  affairs,  the  board  of  Indian 
commissioners,  superintendents,  inspectors  and  agents. 

a.  Commissioner  of  Indian  Affairs. — The  commissioner  of 
Indian  affairs  is  appointed  by  the  president  with  the  consent  of 
the  senate.^  He  has,  under  the  direction  of  the  secretaiy  of  the 
interior,  and  in  accordance  with  such  regulations  as  the  president 
may  prescribe,  the  management  of  all  Indian  affairs*.  All  ac- 
counts are  to  be  transmitted  to  him,*  and  he  is  obliged  to  submit 
in  annual  report  of  his  department  to  congress.*  He  has  sole 
authority  to  appoint  traders  to  the  Indian  tribes,  and  to  make 
such  rules  and  regulations  as  he  may  deem  just  and  proper,  speci- 
fying the  kind  of  goods  and  prices  at  which  such  goods  shall  be 
s}ld  to  the  Indians.^ 

b.  Board  of  Indian  Commissioners. — The  board  of  Indian  com- 
missioners is  composed  of  not  more  than  ten  persons,  appointed 
by  the  president  solely  from  men  eminent  for  intelligence  and 
philanthropy,  and  who  shall  serve  without  pecuniary  compensa- 
tion.* They  are  empowered  to  appoint  one  of  their  number  as 
secretary,  who  is  entitled  to  a  reasonable  compensation.*  Their 
genera!  duties  are  to  supervise  alt  expenditures  of  money  appro- 
priated for  the  benefit  of  the  Indians,  and  to  inspect  goods  pur- 
chased by  the  Indian  department,*" 

c.  Superintendents.— Tiie  president  is  authorized,  with  the  ad- 
vice and  consent  of  the  senate,  to  appoint  four  superintendents 
*>'  Indian  affairs  who  may  be  assigned  to  jurisdiction  over  such 
agencies  as  the  president  may  deem  proper.  The  president  is 
further  authorized  in  his  discretion  to  dispense  with  any  or  all  of 
the  superintendents  and  their  clerks.**  The  superintendents  are 
invested  with  a  general  supervision  and  control,  within  their 
superintendencies,  over  the  official  conduct  and  accounts  of  all 

1.  Rev.  Stat.,  4  2136.  Indian,    ot    his    widow   and   heirs,  as 

l.Actof  March  ird,  1875.  The  act  of  aforesaid,   in    fee,   discharged    of   said 

J"!;  4th,  1S84.  provides  that  "all  patents  trust  and  free   from   all   charge   or  In- 

tKttioT  thalT  be  of  legal  eReci,  and  de-  cumbrance  whatsoever." 

'Urt  that  the  United    States   does  and  8.  Rev.  Stat.,  J  ^63. 

■ill  hold  the  land  thus  entered  for  the  4.  Rev.  Stat.,  i  463. 

pniod of  Iwetitv-five  jeari,  in  trust  for  B.  Rev.  Stat.,  ^  464. 

<Im  lole  use  and  benefit   of  the  Indian  «.  Rev.  Stat.,  \i  46S,  469. 

V  whom   such   entrj  shall   have  been  T.  Act    of  August   15th,   1876.  Sup- 

"wde,  or,  in  case  of  his  decease,  of  his  plement     lo     Rev.     Stat.,    vol.     i,    p. 

■idow  uid  heirs,  according  to  the  laws  146. 

of  the  Btatc   or  territory   where   such  6.  Rev.  Stat.,  ^  2039. 

land  is  located,  and  that  at  the  expira-  B.  Rev.  Slat.,  1040. 

'ion  of  aaid   period   the  United  States  10.  Rev.  Stat.,  f^  2041,  3042. 

»ill  convej-  the  same  by  patent  to  said  11.  Rev.  Stat.,  H  2046,  2047. 
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officers   and    persons  employed  by  the   government   in    Indian 
affairs.     They  have  power  to  suspend  officers  or  employes," 

d.  Inspectors. — Three  Indian  inspectors  are  appointed  by  the 
president  with  the  advice  and  consent  of  the  senate.*  The  duties 
of  the  inspectors  are  to  visit  and  examine  each  Indian  agency  and 
superintendency ;  to  make  a  full  investigation  of  all  matters  per- 
taining to  the  business  of  the  superintendency  or  agency,  includ- 
ing an  examination  of  accounts,  the  manner  of  expending  money, 
the  number  of  Indians  provided  for;  contracts  of  all  kinds  con- 
nected with  the  business;  the  condition  of  the  Indians,  their 
advancement  in  civilization ;  the  extent  of  the  reservations;  what 
use  is  made  of  the  lands  set  apart  for  that  purpose,  and  gener- 
ally all  matters  pertaining  to  the  Indian  service.  The  inspectors 
have  power  to  examine  all  books  and  accounts,  to  administer 
oaths,  and  to  examine  on  oath  all  officers  and  persons  employed 
in  the  superintendency  or  agency,  and  all  such  other  persons  as 
he  may  deem  necessary  or  proper.  The  inspectors,  or  any  of 
them,  have  power  to  suspend  any  superintendent  or  agent  or 
employe,  and  to  designate  some  person  in  his  place  temporarily, 
subject  to  the  approval  -of  the  president.  Immediate  report  of 
such  suspension  must  be  made  to  the  president.  The  inspectors 
have  power  to  institute  proper  legal  proceedings  to  enforce  the 
laws,  and  to  prevent  the  violation  of  law  in  the  administration  of 
affairs  in  the  several  agencies  and  superintendencies.  So  far  as 
practicable,  the  examinations  of  the  agencies  and  superintend- 
encies are  required  to  be  made  alternately  by  different  in- 
spectors.' 

e.  Agents. — Indian  agents  are  appointed  by  the  president 
with  the  advice  and  consent  of  the  senate.*  They  are  required 
to  give  bonds  for  the  faithful  performance  of  their  duties,  and 
they  hold  office  for  the  term  of  four  years.*  They  are  required 
by  law  to  reside  within  their  agencies,  and  cannot  depart  from 
them  without  permission.*  The  president  may  require  any  mili- 
tary officer  of  the  United  States  to  execute  the  duties  of  an 
Indian  agent;  and  when  such  duties  are  required  of  any  military 
officer,  he  is  obliged  to  perform  the  same  without  any  other  com- 
pensation than  his  actual  travelling  expenses.'  The  duties  of  an 
Indian  agent  are  to  manage  and  superintend  the  intercourse  with 
the  Indians  within  his  agency  agreeably  to  law;  and  to  execute 
and  perform  such  regulations  and  duties,  not  inconsistent  with 
law,  as  may  be  prescribed  by  the  president,  the  secretary  of  the 
interior,  the  commissioner  of  Indian  affairs,  or  the  superintendent 
of  Indian  affairs.*  The  agents  are  authorized  to  take  acknowl- 
edgments of  deeds  and  other  instruments  of  writing,  and  to  ad- 

1.  Rev.  Stat.,  4  2050.  4.  Rev.  Stat.,  }  2051. 

».  Rev.  Stat.,  t,  2043.  Act  of  March    B.  Rev.  Stat.,  \^  1056,  2057. 

3rd,  1875,  Sup.  to  Rev.  SUt.,  vol.  t,  p.    •-  Rev.  Stat.,  f)  ao6o. 
16S.  1.   Rev.  Stat.,  I,  2061. 

a.  Rev.  Stat.,  i  3045.  8.  Rev.  Stat,  ^  2058. 
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minister  oaths  in  investigations  committed  to  them  in  the  Indian 
country.*  Agents  and  other  persons  employed  in  Indian  affairs 
are  forbidden,  under  a  penalty  of  $5,000,  from  trading  with  the 
Indians.  Agents  are  required  to  make  out,  at  the  commence- 
ment of  each  fiscal  year,  rolls  of  the  Indians  entitled  to  supplies 
at  the  agency,  with  the  names  of  the  Indians  and  of  the  heads  of 
families,  or  lodges,  with  the  number  in  each  family  or  lodge,  and  to 
give  out  supplies  to  the  heads  of  families,  and  not  to  the  heads  of 
tribes  or  bands,  and  not  to  give  out  supplies  for  a  greater  length 
of  time  than  one  week  in  advance.*  Agents  are  required  to  keep 
a  book  of  expenditures,  and  to  forward  a  transcript  of  the  same 
to  the  commissioner  of  Indian  affairs.'  They  are  also  required 
to  submit,  in  their  annual  reports,  a  census  of  the  Indians  under 
their  charge,* 

1.  Rev.  Stat.,  ^  2064.  state,  and  that  the  offence  wtw  commit- 

%.  Act  of  March  3rd,  1875,  f  4.  ted  within  a  judicial  district  Instead  of 

a.  Act  of  March  3rd,  1871;,  ^  10.  on  an  Indian  reservation,  will  make  no 

4.  Act  of  July  4th,  1S84, '^9.  difference.     Captain  Jack,    130   U.   S. 

JorladlotlMi. — The  act  of  congresE  of  353. 

18S5,   providing  (hat  the   triaJg  of  In-  lot  ISM,  June  30th,  4  1.  was  not  ru- 

dlans  lor  ofiences  therein  specified  com-  enacted  in  the  Revised  Statutes,  and  U 

mitted    "within   any   territory   of   the  repealed.     Nevertheless,  the  definition 

United   States,   and   either   within    or  therein   contained  of  "Indian  country" 

without   an   Indian   re servatjon,"  shall  controls theinterpretatlonofthat  phrase 

takepUce  within  the  "same  courts  and  in  in  (cctions  of  Revised  Statutes  which 

"       "            -         "  IB  the  trials  of  other  were   re-enactments  of  sections  of  the 


persons   charged  with  said   crimes  re-     repealed  statute,     U.  S.  11.  I<c  Bris.  i 


any   United   States   territory,  whether  Pontotoc  Is  evidence  of  the  location  of 

within  or  without  a  reservation,  shall  be  Indian   lands   In    pursuance   of  grant. 

had  in  the  district  court  of  the   terrl-  Davis.  J.,  said:  "It  would  be  a  hard  rule 

tory  sitting  as  a  territorial  court;  and  a  to  hold   that   the   reservees   under  thiii 

trial  of  such  an  Indian  is  invalid  when  treaty.  In  case  of  contest,  were  required 

had  in  the  district  court  of  the  territory  to   prove   not  only  that  the   locations 

sitting  as  a  United   States  and  not  as  a  were  made  by   the  proper  officers,  but 

territorial  court.      There  are  important  that   the   conditions    on    which    thcM: 

difierences    between     the    two  courts,  officers  were  authorized  to  act  hid  been 

The  district  court  sitting  as  a  territorial  observed  by  them.     ,     .    ,     It  has  been 

court  is  attended  by   jurors   from   the  frequently   htld  by   this   court   that   11 

county  in  which  the  offence  is  charged  grant   raises    a   presumption    that   the' 

to  have  been  committed,  and   the  trial  Incipient    steps    required     to    give    it 

must     take     place     in     such    county,  validity  have  t>een taken.  Polku.  Wen- 

Whereas,  when   the   trial   takes   place  dell,  5  Wheat,  (U.   S.)  293;  Bagnell  r. 

while  the  court  is  sitting   as  a  United  Broderick,  13  Pet.  (U.  S.)  436.     .    .     . 

States  court  the  jury  is  summoned  by  The  same  effect  was  given  to  a  similar 

the  United    States  marshal  and   is  not  certificate  of  this   same   ofticer  by  the 

drawn  wholly  from  the  county,  and  the  High  Court    of   Errors   and    Appeals 

trial  may  not  take  place  in  such  county,  of  Mississippi  as  early  as  1S48,     .     .     . 

It  is  a  matter  of  great  importance  to  an  and  this  decision  was  reaffirmed  by  the 

indicted  person  whether  or  not  he  and  same   court  In   1854.       Wray  v.    Doc, 

his  witnesses  must  go  several  hundred  10  Smed.  &  M,  4^;  Hardin  v.  llo-yo- 

miles  for  the  presentation  of  his  defence  po-nobby,  27  Miss.  567. 
In  court.    Gon-shav-ee,   130   U.  S,  343.         "After  such  a  length  of  acquiescenci-. 

The  fact  that  the' sentence  of  the  cun-  it  would  produce  great  mischief  to  hold 

demned   is  to  a   penitentiary  within   a  this  evidence  to  be  incompetent." 
loC.  ofL.— J9                           44a 
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I.  Definition,  454. 
II.  Essentiola,  455. 

III.  Necesgity  and   RlRbt   to   Indict- 
ment. 456. 

1.     The  Right  Generally.  436. 

1.    COHslilulional  AmeHdiueHls,^^-]. 

3.   Indiclablr:  Ofenca,  457. 

o.    GfHtrally,  457. 

b.    StalHtory   and    Common     Lavi 

Of,.,,,,,  4J7. 
(1)    ComntoH  I,aiu  Offences,  457. 
(3}    Disobedience       to      Statute, 

{3)    Statute    Imfoaing    Fine    or 
Penalty.  458. 

(4)  Failure  to  Bvacl   Penally, 

458- 

(5)  Afunicifal   Charter  Penal- 

ties and  Ordinances,  458. 

<6)   EffectofRefealaadAntend- 

menl  of  Statute,  458. 

C.    Cafilal  and  Infamons   Offences 

Generally.     Pelonies,  459. 

d.  Misdemeanors,  459. 

e.  Effect    of    Knouiedge   of    In- 

IV.  Nature,    Ponn,   mod     RequiBltea 
Oener^y,  460. 

t.   Nature,     System     of     Pleading 

Generally,  460. 
J.   Form,Af». 
3.    Requiiiies  and  Su^ciency^  460. 

V.  Construction,  461, 

VI.  The  Finding.  Caption,  etc.,  461. 
I.     The  Proiecutor,  461. 

i.    Time  of  Finding,  ^t2. 

3.  At    wial   Term  of  Court  May 

be  Found,  462. 

a.  Generally  i      Regular      Term, 

46a. 

b.  Special,  Extra  and  Adjourned 

Terms;  Recess,  463. 

4.  Qualifications  and  Comfetency  of 

Grand  Jurors.  464. 

a.  Effect  of  IncoMfelency.  ^^. 

b.  Citiienshif.  464. 

c.  Personal  Interest  or  Prejudice 
464. 


f   Former    Service   en    Regular 
y-ry.  465. 
5.    Organization    of   Grand    Jury, 

a.  Number  of  Jurors,  466. 

b.  Dra-aiing,    Selection,  Empanel- 

ling. 467. 
{I)    Sufficiency  and    Validity  in 

General.  467. 
(;)   By  Whom  Draivn-.  Selection 


(3)  Lists,  A^ 

(4)  Return;  Vemtrm,  468, 

6.  Proceedings    By     and     Beforr 

Grand  fury,  468. 

a.  Presence     and      Consent      of 

Court.  468. 

b.  Advice  and  Directions  hy  Court 

and  Counsel.  468. 

c.  Necessity    and    Su^ctency    of 

Evidence,  469. 

d.  Witnesses ;Examinatien,  469. 

7.  Return.  Presentment,  470, 

a.  Necessity  and  Sufficiency.  470. 

b.  Record;  Minutes,  470. 

c.  Effect;  Subsequent  Proceeding* 

Thereon,  471. 
(/.   Admissibility  and  Comfetency 
as  Evidence.  471. 

8.  Discharge     and     Recalling     of 

Grand  Jury,  471. 

9.  Service  on  Defendant  of  Copies. 

Lists,  etc..  471. 
a.    Copies     of     Indictment     and 


Ven 


c,47i- 


*.    Copier  of  Testimony ;  Lists  of 
Witnesses,  47  j. 
D.    Less  Br  Destruction;  Replacing. 

a.  Effect  of  Loss  Generally.  473. 

b.  Inght  and  Potuer  of  Court  to 

Order  New  Indictment,  474. 

c.  Suffciency    of    and    Mode    of 

Finding     New     Indictment, 

d.  Effect    of     New   Indictment; 

Subsequent  Trial  and  Convic- 
tion. 475. 

e.  Copiea;Preef  of  Contents,  ^j^. 
I.   Second  Indictment ;Same  Offence; 

Jeopardy ,  476. 
a.   Pendency;  Bar;  Separate  In- 
dictments, 476. 
A.   After  Conviction   orAcqniltal. 


a.  Definition  and  Office  of   Cap- 

tion, 479. 

b.  Necessity  of  and    When   Dis- 

pensed Tvitk,  4S0. 
c   Form  and  Contents  Generaiir. 
481. 

d.  Dates,  Figures,  481. 

e.  Omissions ;  Use    of   Improper 

Words,  ^i. 

f.  Tithe  of  Action,  Naming  Dr- 

fendaui,  433. 

g.  i^ommencement,  1^^. 
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(I)  General    Matter!.  485. 
(a>  Naming  Slrt/e,  487. 
(3)    Time,  Place,   Venue,  488. 
(o)   General  Avermeuii  aa  ft 

Time  nnd  Ptac;  ^. 
(i)    Time  of  Finding,  489. 
(c)  Dtiignaiinii   or    Descrih- 
iug  Court,  489.- 
c'    Necctsily  andSu^eieney 

c*   Naming  yuilices,  490. 
e'   /'/oc<  0/  Holding  Court 

Generally,  490. 
e*    County  or  District,  49O. 
c'    rerw     or     Seuion     of 

<4)    T"**  Grand  ytiry,  491. 
(a)  Staling  Names  and  Num- 

lb)    Skotaing    ^tiaUficationa, 


(c)   Shoviing      Organiiation, 

etc.,  494. 
(rf)   Shavjing      County      for 
Wkith  Empanelled,  494. 
rf'    Necessity,  494. 
rf"    Suficiency     of      Aver- 
ments, 49s. 
(e)    Allegations  as  to  Oali  of 
Grand  Jury,  496. 
e'    Neeessity      and      Suji- 


e^    Efeit  of  Omission,  ^. 
r'    Afirmation,  497. 
k.   Indorsement;  Signature,  497. 
(0    General   Matters   Relating' 

to  Indorsemrnts,  497. 
(2)   Name      and      Nature      of 
Offence,  ^^. 

(o)   Necessity  of  Indorsement, 


Indorsed,  500. 
(rf)    For  ffiu^  O^nncc*,  500. 
(c)    Sujfleiency     of    Indorsf 

ment.  50:. 
,(4)   Name  of  Witnesses,  501. 


501. 

{6)  Necessity  and  Suffict*mCf 
in  General,  503. 

(c)    ATiJWOBifr,  503. 

(<f)   Presnmftion  at  to,  503. 

(e)  Examination  on  Trialof 
Witnesses    Omitted,  504. 

//)  Examiuaiion  of  Wit- 
nesses Indorsed,  504. 


(5>   Signature  of   Prosecuting 
Officer,  505. 
(a)   Necessity,  305. 
(f )   Effect  of  Omission,  505. 
(£)    Suffciency,  505. 
<:'    tf>»e™//y,  S05. 
c'    O0cial  Designation,  506. 
c'    Designation   of   County 

or  District,  506. 
c*    By  Deputy  or  Assistant. 

W- 
c»    Special     or    Pro    Tern. 


{a)   Necessity,  508. 

"~     "■'  f/  0/  Omission,  508, 

a  fo/ *':?»<■«#■.  s<^ 
^leiency,  509, 
enerally,  509. 
rf'   Designation    as    "Fore- 

rf'   Name   and    Initials    of 
foreman,  510, 
(p)    Indorsement  as    "A   True 
bUl,"  sio. 

e'    Statutory  Provision  Di- 

e>   Effect  of  Omission,  sil. 
e*    5iiff ci'««fy,  5 1 1 . 
*'    Effect    of   Indorsement, 
S"- 
/.    Conclusion,  513. 

(i)    Common        Law        Form; 
Against  the  Peace,  etc.,  513. 
(a)    Necessity,  SIX. 
(4)    £yflc/  0/  Omission,  513. 

f'    Generally,  513. 
e*   Necessity      '    " 
Form  Liter 
(rf)    Separate    Counts;   Jtepe- 

lition.SH 
(e)   Misspelling   and    Abbre- 


I   Effect  of 
Tfmeof. 


(3)    Statutory  Offences;  Contra 
for  mam  staluti,  515. 
{«)    Necessity,  515. 
{«)    Sufficiency      and      Effect 

Generally,  516. 
(e)   Exact  language  of  Stat- 
ute, J 17. 
(rf)   Separate  Counts;  Repeti- 
tion, 517. 
(«)   Singular      and      Plural 
Forms,  517. 
*'    Generally,  517. 
«»    Statutes  Imposing  Pmu- 
isiment  or  Penalty,  518. 
(/)  Common  Law  Offeneet,^!^ 
(^   Surplusage,  519. 
r.  Record;  Filing,  ^2t. 
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<i)   Ntcessity,  511. 

(a)    General  Rtquiaitet,  t,i2. 

<3)    Wiat  CoHslitutea,  531. 

(4)  Effect  of  Mislak^,  In/or- 

mail  ties    and     OtnisiioMS 
Generally,  t,ii. 

(5)  Wien  Filed':  Time,  513. 

(6)  Showing  Finding,  Jfelurn 
r  Presentment,  513. 


C.^)    Snmciency,  535. 

(<0   Admissibility   and  Snjl- 

cieney  as  Bi'idence,  5»S. 

{7)   As  to  tie  Grand  Jnry,  ^26. 

(a)  Skoviing  the,  Orgamta- 
tion,  etc.,  5*6. 

{*)  Appointment  of  Fart- 
man,  536. 

(8)  Sho-wing  Venue  or  County, 

(9)  Skoviing  Signing  and  In- 

dorsement, ^17. 

(10)  Reciting      Evidence       and 

Names  of  Witnesses,   537. 

(11)  Describing  Offence  and  De- 
fendants. 52S: 

(ij)   Designating  Court,  ^iS. 
(13)    Showing  Arraignment  and 


c.  As  to  Time;  Dales,  537. 

d.  Of  Record,  t,yj. 

5.   As  to  What  Matters,  537. 

a.  Errors  and  Defects  Generally^ 

S37- 
*.   Formal  Matters,  $IS. 

c.  Charging    Offence     Generally, 

538. 

d.  Description  of  Person ;  Misne- 

•""'.  539- 
a.    Ownership;      Description      of 

Property,  539. 
/.   Place,  540. 


a.  Position  or  Locality  of  Aver- 

ment, ^43. 

b.  Formal  and  Technical  Errors, 

c.  Vnpreludicial  Errors,  545. 

d.  Use  of  a   Wrong  Word,  546. 

e.  Omission  of  Words,  547. 

f.  Ungrammalical      Langnagi  ; 

Wrong  Punctuation,  548, 

g.  Misspelling',  s^. 

( I )    Generally,  548. 

(3)    Omission    or   Addition    of 


iffences    Committed  in   Other 


What  Should  be  Shoiun, 
5*9- 
{f )    PresumplioH  in  Favor  of 
and     Objections    to    tie 
Record,  ^30. 
(lO   Reciting  Amendment,  530. 
13.    Where  Found;  Venne,  530. 

a.  yurisdiciion  Generally,  530. 

b.  Indian    Lands,     Waters,    etc^ 

'■€ 

d.  Offences    Committed   in    Other 

bounties,  53*. 
{1)   Larceny      and     Receiving 

Stolen  Goods,  533. 
(J)    Other  Offences,  533. 

e.  Division    of    County    or     Dis- 

tricts, S33. 

VII.  Amendment,  534. 

I.  Power       and      yurisdicHon       la 

Allow;  Effect,  .^4. 
3.  Consent,  535. 

3.  Concurrence  of  Grand  Jury;  Ra- 

snbmission,  53;. 

4,  Time  of  Amending,  536. 

a.  Generally,  536. 

b.  Caption,  536. 


etc.  S49. 
*.   Abbreviating.  550. 
I.    Characters;  Signs,  550. 
;.   Numerals,  550. 
h.  Illegibility;  Interlineations  and 
Allerali'ons,  531. 
3.   Directness;   Argumentativeness; 

Conclusions,  jj'- 
3.  Surplnaage,  551.* 
o.   General  Matters,  551. 
(!)   Effect  Generatty,  ^^i. 
(3)    Unnecessary  Or  Redundant 
Words.  553. 

(3)  Defective  and  Unnecessary 

Allegations,  553, 

(4)  Descriptive  Matters;   Time 
of  Offence,  554. 

d.   Particular  Instances  and   Of- 


^skip;  Intent,  m,. 


fences,  554. 
Ci)    Describing 


Person;    On-m 


S54- 
4.    Variance,  556. 

a.   Necessity  of  Proving  Ojfemca 
as  Laid,  t,^ 
(t)   Generally;    ■  AH       Aver- 
ments, 556, 
(a)    Omitted  and    Unnttattirjr 
Averments,  557. 
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INDICTMENT. 


CS)    bescrifUott  ef  Writ 

slrumenl.  558, 
(6)   DescriftioH   of   Particular 

Offences;  Ini' 
<7)   ProfertyiOi 

^    C8)    Place;  Venae,  560. 
"     Suj^ciency  of  Proof.  561. 
(1)   Describing    Offences    Gen- 
eral!jr,sf>i. 
(a)   Place;  Venue,  561- 

(3)  Time,  562. 

(4)  Describing  Person,  563. 

(5)  Describing  Wrillen  Instru- 

ment. 563. 

(6)  Describing    Property,   563. 
(a)    ^Kfina/i,  563. 

(*)    Money,  563. 

(c)    Ocii'r  Property,  563. 

f.  Wkal Constitutes aVariance,  563 

(I)    Technical  Variance,  564. 

{!)  Description  of  Place,  Time, 

etc.,  564. 

(3)  Description  of  Person,  564. 
(a)    Generally,  564, 

(i)  Corporation;  Partner- 
ship, 564. 

(f)  Persons  Committing  Par- 
ticular Offences,  ^. 

(4)  Description    of    Property; 

0-oinerskip,  56^. 
(S  )    Description  of  Written  In- 


0.   Wial  Conititates,  565. 
(.  £/«■/.  56.;.      . 
*.  Ciarging  or  Describing  Offence, 

*■  Certainty    and    Particularity, 


Statute  or  Section,  572. 
(I)    Common  La-a  Offences.and 
Forms        of        Pleading, 


a    Negationlfl^fe 

Exceptions  and  Provisions,  57) 


Statuto 

Ions,  s; 


Smiaation  of  Offence;  Grades, 
end  Degrees,  568. 
(0  General  Matters. 
{?)  Averments  as  to  Preliminary 


r  Conviction  or  Acqniital, 


Allegations,  569. 

"■  fiectisary  and  Sufficient  Aver- 
"tsli  as  to  Various'  Par- 
ticular Offences,  57:. 

•■  OJeHCes    Against    City     Ordi- 

?.  Charging  Statutory  Offences,  y]2. 
a.   General  Principles.  ^71. 
(I)   Reciting    Title,  Particular 


.   Negative 

h,  578. 

b.  Nece.fsity  of  Negativing  Ex- 

ceptions or  Proviso,  s79- 
(I)     When    Negative  Averments 

are  Not  Necessary,  579. 
(3)    Statutory  Penalty,  i^\. 
(3)   Misdemeanors,  581. 

c.  Sufficiency  of  Negative  Aver- 

ments, 581. 
g.    Averment's  as  to  Time,  ^Hl. 

a.  Necessity    and    Sufficiency    in 

General,  581. 

b.  Alleging  Particular   Day,  583. 

c.  The  Hour,  583. 

d.  Tie  Tear,  584. 

«.    Defective    or     Omitted    Aver- 
ments, 584. 
<l)    Omissions  of  Time  Gener- 
ally, 584. 
(a)    Omission  of  rear,  i^. 
(3)    Blank  Dates,  585. 


limit 


Limitations;  Alleging  Offence 

Wilkin  Time  Limited,  ^j. 
k.   Sunday,  586. 
1.   Necessity  of  Proof  of  Date  at 

Laid,  586. 
;.   Repetition  ;  Reference  to  Counts 

or  Caption,  587. 
*.    ''Then  and  Tiere,"  587. 

{1}   Necessity,  and   When  Prop- 


Effect, 


(1)    Effect  of  Omission, 
(3)    Sufficiency       and 

I.   "On  or  About,"  sSS. 
m.   Alleging   Commission   of  Of- 
fence After  Statute  Creating 
it,  588. 
n.   Future  and  Impossible  Dates, 
589- 
(i)    Necessity  of  Alleging  Prior 

Date,  589. 
(I)    Effect   of  Alleging    Future 
Date,  ■;89. 
o.   Alleging   Continuous   Offences, 

/.   "Ob      Divert     Olktr     Dayi" 
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BefinltiMi. 


*.    Offence  Committed  on   JValert, 
591- 

c.  Refealing   and    liefer  ring   l« 

Allegations,  591. 
(I)  Generally,  591. 
(i)   •'Aforesaid''*     County,    tic, 

(3)   "Said"  County,  etc.,  593. 
(4}   "Tien  and  There,"  ^i^i. 

d.  OrganiiatioH  and  Division  of 

Counties,  593. 

e.  Offences  On   or   Near   Bound- 


/■    0£en. 


lenls.  .^94- 

14.  Describing    Proferty,   Otvner- 

ship  and  Value,  etc.,  593. 

15.  Intent,  Knoiuledge,  5M. 

a.  Necessity    and    Su^ciency    of 

Averments  Generally,  596. 

b.  Particular      Words      to      De- 

scribe Intent  ;•'  Unlataf ally, ^' 

etc.,  597. 
(i)  Necessity  in  General,  5^. 
(2)   Indictments     for      Misde- 
",  597' 


(3)  Sufficiency   ,iud  Effect  Gen- 

erally, 598. 

(4)  Substituted  and  Efuiz'atmt 

Words,  598. 

(5)  Indictment  Against  Acces- 

sary, 598. 
c.  Knoiuledge,  599. 
16.  Joinder  of  Counts  and  Offences; 
puflicily.  etc.,  599. 

a.  General  Matters,  599. 

b.  Scteral    Offences    in    Differeut 

Counts,  yffi. 

c.  Several  Misdemeanor,  $^ga. 

d.  Felon  V  and   Misdemeanors,  or 

DipresI  Felonies,  599b. 

e.  Charging  Same  Offence  in  Dif- 

ferent H'uj'j,  599b. 

/.  Several  Acts  or  Offences  Grout- 
ing out  of  Same  Transac- 
tion, S99b. 

g.  Charging  Distinct  Offences  in 
Same  CokbI,  599c. 

*.  Conjunctive,  Disjunctive  and 
Alternative  Averments,  ^'jgd. 

■7-  yf-: '    '" 


b.  Suficien'cyaa'd   Effect'df  Join- 
der, S99f. 
(l)   Geaeratlv.  599f. 
(?)  Principal  '  and    . 

I.  BsranTloir, — An  indictment  has  been  defined  to  be  a  written 
accusation  against  one  or  more  persons  of  a  crime  or  misde- 
meanor preferred  and  prosecuted  upon  oath  or  affirmation  by  a 
grand  jury  legally  convoked.^  It  has  been  said  that  the  indict- 
ment intended  by  the  fifth  amendment  to  the  federal  consti- 
tution is  "the  presentation  to  the  proper  court  under  oath  by 
grand  Jury  duly  empanelled  by  the  charge  describing  an  offence 
against  the  law  for  which  the  party  may  be  punished."* 

1.  4  B1.  Com.  299,  302,  See  Co.  Lltt.  court;  consequently  everj'  indictment 
136;  ;  Hale,  P.  C^  153;  Bacon's  Abr.,  le  a  presenlment,  but  every  present- 
tit,  [ndictment;  Comj-n's  Dig.,  tit.  ment  is  not  an  indictment.  See  :  Co. 
Indictment;  l  Chittv,  Cr.  L.  168;  Peo-  Inst.  739;  Comb.  23;  5  Story.  Const., 
pie  V.  White.  34  Wend.  (N.  Y.)  510.  4  1784;  4  Bl.  Com.  301;  Com.  v. 
570;  People  i>.  Gates,  13  Wend.(N.Y.)  Keefe,  73  Mass.  (9  GrajO  291- 
311,317;  Lougeeii.  Stale,  tl  Ohio  6S,  S.  See  £1 /ar(f  Bain,  I2i  U.  S.  1. 
71 ;  Wolf  f.  Slate,  19  Ohio  St.  248, 155.       Ob)«et  of  Indlctmuit.— The  object  ot 

BUI  Of  IndlDtniMit  is  a  written  accu-  every  Indictment  is  to  make  known   to 

sation  presented  to  the  grand  jury  and  the  defendant  the  chaise  for  which  he 

found  by  them  to  be  a  "true  bill,"  orre-  is  to  be  prosecuted  and  thereby  be  cn- 

jected  by  them  as   "nol  a  true  bill."    See  abled   lo  meet  the  same;  that  he   may 

Anderson's  Diet.  537,  pledge  a  formal  acquittal  or  conviction: 

A  pmentintiit  and  an  Inillatnient  dif-  that  he   may   take   the   opinion  of  the- 

fer   in  this:  a  presentment  is  properly  court  before  which  he  is  indicted,  either 

one   which   the    grand  jurors  find  and  by   demurrer    or  motion    in   arrest   ol 

E resent  to  the  court  from  their  own  judgment,  or  the  opinion  of  the  court 
nowledge  or  obfiervalion,  while  every  of  error  on  the  sufficiency  of  the  state- 
indictment  which  is  found  bv  the  grand  mcnts  in  the  indictment."  See  U.  S.  v. 
jurors  is  presented  by  them  to  the  Bennett,  16  Blatchf.  C.  C.  3i;o;  Brad- 
454 
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amend  it, 

by    their  co 

nsent. 

in  a  matter 

of  form,  i 

a/lhe  name 

or  addiUon  of  the 

partj-." 

Hawkins, 

P.     C 

;,    98.     See 

StaAey'B 
1.  Con 

Cr.  PI.  J87. 

1.  V.  Bojer, 

I  Binr 

..(Pa.)  .01; 

Spangler 

.^  Com.,  ., 

Binn 

■  (Pa.)    ^si\ 

Randolph  v.  Com.,  6 

Serg. 

&  R.  &t) 

3^;    Ste 
(Pa.)  194 

wart   V.  Cot 

Serg.  U  R. 

;   U.  S,  z>.  C 

antril. 

8  U.  S.   (4 

^I:>"Xi 

bk.  i,  L.ed. 

584;  = 

iHale.P.C. 

ZMOtUii.  INDICTMENT. 

IL  ESBEimALfl. — To  be  valid  an  indictment  must  be  presented 
-to  some  court  having  jurisdiction  of  the  offence  stated  therein; 
it  must  appear  to  have  been  found  by  a  grand  jury  of  the  proper 
county  or  district ;  that  the  indictment  was  found  to  be  a  true 
bin,  and  must  be  signed  by  the  foreman  of  the  grand  jury.     The 

indictment  should  be  framed  with  certainty ;  and  the  charge 
must  contain  a  certain  description  of  the  crime  or  misdemeanor 
of  which  the  defendant  is  accused,  and  the  statement  of  the  facts 

by  which  it  is  constituted,  so  as  to  identify  accusation.* 

lajgh  V.  Reg.,  L,  R.,  j  Qj,B.  Div.  616.  it  seems  to  be  the  common  practice  at 

Anotiier  function  of  the  indictment  is  this  day,    while   the  grand   jury    who 

to  inform  the  court  of  the  facts  alleged,  found  a  bill  is  before  the  court,  to 
so  that  it  may  decide  whether  Ihey  are 
EufUcient  in  law  to  support  a  convic- 
tion if  one  should  be  had.  U.  S.  v. 
Cruikshank,  92  U,  S.  '^42,  55S;  bk.  13, 
L.  ed.  sS8. 

OlMBK»  In  IndictnMUt. — In  the  ab- 
sence of  a  statute  providing  therefor, 
no  change  can  be  made  in  the  body  of 
an  indictment  without  a  resubmission 
of  the  grand  jury  which  found  such  in- 
dictment; but  changes  in  the  "caption"  167;  4  Bl.  Com.  3S1. 
may  be  made  without  such  resubmls-  liw  Indlatment  thonld  set  out  tlie 
sion.  Com.  v.  Drew,  57  Mass.  (3  material  facta  charged  against  the  ac- 
Cush.)  279;  Cran.  v.  Mahar,  33  Mass.  cused.  State  f .  O'Flaherty,  7  Nev.  153, 
(16  Pick.)  130;  Com.  v.  Child,  30  Mass.  and  must  be  in  the  English  language; 
(13  Pick.)  300;  State  v.  Sexton,  3  but  where  a  document  in  the  foreign 
Hawks  (N.  C.)  L,  184;  Ex  parte  Bain,  language  is  introduced  it  should  be  set 
131  U.  S.   I;  bk.  30,  L.  ed,  849,  out   in   the   original   tongue,  and  then 

Uawklns  said,  in  hia  well  known  translated.  Zenobio  v.  Axtel,  6  T. 
treatise  on  the  "Pleas  of  the  Crown,"  R.  162,  Except  where  such  foreign  docu- 
bk.  3,  ch.  35,  4  97;  "I  take  it  to  be  mentis  in  Chinese  characters.  Senator 
settled  that  no  criminal  prosecution  is  Verplank  says  in  the  case  of  People  i'. 
within  the  benefit  of  any  of  the  stat-  White,  24  Wend,  (N.  Y.)  520,  570:  "I 
utes  of  amendments;  from  whence  it  understand  the  common  law  rule  to  be, 
follows  that  no  amendment  can  be  ad-  that  an  indictment  may  lie  good  when 
mitted  in  any  such  prosecution  but  the  offence  is  charged  in  general,  but  in- 
such  only  as  is  allowed  by  the  common  telligible  terms  sufficient  for  the  descrip- 
law.  And  agreeably  hereto  I  find  it  tion  without  further  allegations;  and 
laid  down  as  a  principle  in  some  books  that,  moreover,  a  count  may  be  divided 
that  the  body  of  an  indictment  re-  by  the^ury,  and  certain  allegations  re- 
moved Into  tiie  king's  bench  from  any  jected  if  the  rest  constitute  a  complete 
inferior  court  whatsoever,  except  only  oiTence;  yet  when  allegations  are  made, 
those  of  London,  can  in  no  case  be  if  they  be  such  as  to  enter  substantially 
amended.  But  it  is  said  that  the  body  into  the  description  of  the  crime,  so 
of  an  indictment  from  London  may  be  that  they  cannot  be  severed  from  it 
amended,  because  by  the  city  charter  a  without  rendering  the  description  ap- 
lenor  of  the  record  only  can  be  re-  plicable  lo  another  and  different  olTence 
moved  from  thence."  He  further  says  (different  in  fact  if  not  in  nature),  then 
that:  "It  seems  to  have  been  anciently  such  allegationB  must  be  proved,  or  the 
the  common  practice,  where  an  indict-  indictment  is  not  sustained.  Titus,  in 
ment  appeared  lo  be  insufHcient,  either  the  recent  case  of  Reg,  v.  Dean,  4  Jur. 
for  its  uncertainty  or  the  want  of  proper  364.  in  England,  where,  in  an  iniAct- 
tegal  words,  not  to  put  the  defendant  to  ment  for  a  conspiracy,  the  overt  acts 
answer  it;  but  if  it  were  found  in  the  were  averred  to  have  been  done  with 
same  county  in  which  the  court  sat,  to  intent  to  defraud  one  Gotnpertz,  who 
award  process  against  the  grand  jury  was  entitled  to  receise  a  certain  sum 
to  come  into  court  and  amend  it.     And  of  money,  and  the  jury   found  that  he 
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■«eMdtr  uid  BlgU  to.  INDICTMENT.  tIm  Bight  aw«MUr. 

The  formal  requisites  of  an  indictment  are  the  venue,'  the 
presentment,*  the  name  and  condition  of  the  defendant,*  the 
names  of  third  persons  *  the  time  of  the  commission  of  the 
offence,'  the  offence  must  be  properly  described*  the  conclu- 
sion.' 

m.  Hbcssutt  avb  Biqht  to  Ibsiotkbrt— 1.  The  Kigltt  Gen- 
erally.— All  criminal  prosecutions  must  be  either  by  indictment 
or  information.*  Prosecution  by  information  is  in  derogation  of 
the  common  law,  and  a  departure  from  the  general  policy  of 
the  law,  and  for  that  reason  statutes  providing  for  it  which  are 

t 

was  not  BO  entitled;  it  was  AcMthat  the  iurj  aforesaid  unknown."    See  Hawk, 

indictment    could     not    be     sustained,  P.  C.,bk.z,ch.i5,  $71;  2  EaEt,P.C.65i, 

though   a   verdict  of  guiltj'   was  found,  781;    3   Hale,   P.   C.  181;  Blowden  85; 

Lord   Dhnman,  Ch.  J.:    -SuppoKe  I  Reg.  *.  Biss,  8  Car.  &  P.  773, 

had  said  to  the  jury,  it  is  nothing  to  do  B.  ATwrmttiti   %a  M  Time, — See/iMC, 

with  the  question  whether  the  intent  of  IX.,  g.     See  also  U,   S.   v.  Bowman,  I 

Ihe  defendant  was  todeceiveGompertz;  Wash.   C.   C,  jjS;   Jacobs   *.  Com.,  5 

the  jury  might  have  found  the  defendant  Serg,   U    R.   (Pa.)  316.     See  Oliver  -n. 

guilty  of  a  conspiracy,  but  it  would  not  State,  6   Miss,  14;  People  v.  Adams,  17 

have  been   the   consplracy_  laid  in  this  Wend.  (N.  Y.)  475;  Com,  «,  Alfred,  4 

indicbnent.     We  are  of  opinion  that  all  Dana   (Kr.)   4g6i    State    i'.   Haney,  i 

the  subsequent  allegations  are  bound  so  Hawks     Ofi.   C.)   460;    State  v.   Hen- 

upwith   the   allegation  of  an   intent  to  dricks,    i     Cam.    &   N.    (N,   C.)   369; 

defraud   the    person   named  that   thty  Stout  v.  Com.,  11  Serg,  &  R.  (Pa.)  177; 

cannot  be  dissevered   from  it;  and  that,  I  Chit.  Cr.  L,  117,  224;  State  r,  Sam  (a 

it  being   disproved,  there  Is  nothing  for  slave),  I  Dev.  (N.C.)  L.  5675  Cowlev  i: 

them  to  rest   upon,  and  both  count*  arc  People,  83   N,   Y.  464;    s.    c,   38  Am. 

open  to  this  objection.     Verdict  of  not  Rep.  464;  People   i'.  Adams,  17  Wend, 

guilty  to  be  entered."  (N,    Y,)   475;    Gallagher   u.   State,  16 

1.  Tta  TMtoa  at  common  law  should  Wis,  425, 

always  be  laid  In  the  county  where  the  6.  DeiCTlblns  tha  OffSnoa. — See  /(u/, 

offence   has   been   committed,  notwith-  IX.,  6.     See  also  U.  S,   i'.  Hess,  124  U. 

Btanding  the   fact   that  the  charge  is  in  S.  483;  U.S.   v.   Cniik  shank,  93  U.S. 

its  nature  transitory,  such  as  a  battery,  542;  U.  S.  t'.  Cook,  84  U.S.  (17  Wall,) 

Hawk.,  P.C,  bk.  2,  ch.  25,  435.  m.     See    U.   S.   i'.  Britton,  107  U.  S. 

S.  The  praiaattiuiLt  should  be  in  the  G6j;  U.  S,  v.  Matin,  95  U.  S.  584;  U.  S. 

Iiresent  tense,  and   is  usually  in  the  fol-  v,    Reese,   91   U.   S.  325,  133;  U.  S.  v. 

owing  formula:   "The  grand  inquest  of  Schimer,  <     Biss,    C.    C,    195;  U.  S.  V. 

the  commonwealth  of  Verplank  enquir-  Walsh,  5  Dill.  C.  C.  61. 

ing   for   the  state  and  county  aforesaid,  T,   Tlie    eonclniloii     of    an      Indict- 

upon  their  oaths  and  affirmations  there-  ment  must  conform  to  the  provisions  of 

in."     Turns  v.  Com,,  47  Mass.  (6  Mete.)  the  constitution  of  the  state  where  it  Is 

225;  Hite  !•.  Stale.  9  Yerg.  (Tenn,)  3S7.  drawn,     T!ie  constitution  provides  (art. 

1.  AmiBiiMtur   in  an    indictment    is  5,  ^  11)  t^at  "all    prosecutions  shall  be 

cured  by    the    plea    of  the    defendant  carried  on  in  the  name  and  by  the  au- 

thereto.     See  Bacon's  Abr,,  tit.  Indict-  thority  of  the  commonwealth  of  Penn- 

ment(G,2);   Misnomer  B.;   i    Hale,  P.  sylvania     and     conclude    against    the 

C,   175;    [   Chit.   P,     R.   202;    Rex   v.  peace  and  dignity  ofthe  state." 

,  Russ,  &  R.  489,  B.    Shular   v.    State,     104   Ind.   541; 

4.  Hamei   of  Third  Tertoiu. — Where  Stale  v.  Ross,  14   La,   An.  364;   United 

names  of  third  persons   are  necessarily  States  v.   Howard,   17   Fed.   Rep.  63S; 

introduced    into    an     Indictment,   they  State  v.  Boswell,  104  Ind.  541. 

must  always  be  stated  with  certainty  to  .  The   state   has   the   right   to   choose 

H  common  intent  In  order  that  the  de-  either  mode,  but  cannot  prosecute  both 

fendant  may  be  Informed  who  are  his  at   the   same  time.     State  v.  Ross,   14 

accusers;    in   those   cases     where    the  La.  An,  364. 

names  of  third  persons  cannot  be  ascer-  The  o&nce  of  eml>ezzting  a  letter  in 

tained,  it  is   thought  to  be  sufficient  to  postal  custody  is  not  an  infamous  crime, 

state  ''a  certain  person  or  persons  to  the  and  therefore  may  be  prosecuted  by  in- 
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in  opposition  to  long  settled  policy  must  be  strictly  construed.* 

S.  CosstitDtiaiul  Amendments. — Constitutional  amendments  pro- 
viding that  "no  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime  unless  on  a  presentment  or  indictment 
of  the  grand  jury,"  are  jurisdictional,  and  no  court  of  the  United 
States  has  authority  to  try  a  prisoner  without  indictment  and 
presentment  in  such  case,*  But  this  provision  refers  solely  to 
proceedings  before  the  United  States  tribunals.* 

3.  Indictable  OSencea — a.  Generally.— It  may  be  said  that,  as  a 
general  rule,  all  offences  and  misdemeanors  are  indictable  under 
ihe  statutes  of  the  various  states.* 

■*.  Statutory  and  Common  Law  Offences — (i)  Common 
Law  Offences. — Criminal  offences  not  provided  for  in  the  codes 
or  statutes  of  the  various  States  are  punishable  as  at  common 
law.* 

(2)  Disobedience  to  Statute, — It  seems  that  disobedience  to 
the  statute  or  an  act  of  assembly  is  an  indictable  offence  at 
1  law.® 


'fomtatlon,   not    necessarily   by   indict-  In  Indiana,  all   prosecutions  for  vio- 

ment.  United  Statesv.  Baugh,4  Hughes  lations  of   the   criminal    law,   whether 

■C.  C.  501;   United   Stntee  v.  Wynn,  3  felonies   or  misdemeanors,   originating 

McCr.  C.  C.  l68.  in   the   several   criminal  courts   of  the 

In  ^iVioivri.  under  the  act  concerning  state,   must   be   b/  indictmeot,  not  \>y 

■crimes  and   punishments,   of  1835,  oP  information.     State  v.  Benson,  38  Ind. 

fences  punishable  by  ftneunder  (looare  6a     And  in  Texas,  all  offences  except 

not  indictable.      Williams   v.   Stale,  4  those  in  Tex.  Crim.  Code,  art.  418,  must 

Mo.  a^.  be  prosecuted  by  indictment  or  Informa- 

It  IS  said  a  law  which  prescribes  that  tion.      Garza   v.   State,   11   Tex.   App. 

all  violations  of  the  penal   laws  punish-  410. 

able    by    indictment    or   presentment.  Under  the  Illinois  statute,  all  otfenccK 

does     not    create   new    misdemeanors,  cognizable  in  the  county  court  must  be 

hut      makes     existing      misdemeanors  prosecuted  by  information  of  the  state's 

which  are  punishable  indictable.     State  attorney,  the  attorney  general,  or  some 

:'.  Maze,  6  Humph.  (Tenn.)  17.  other  person;  and  even  when  presented 

1.   Stale  V.  Boswell,  104  Ind.  54^.  bv  such  other  person,  the  countjj-  judge 

It  is  not  in  the  powerofthe  legislature  shall  endorse  thereon  that  there  isprob- 

to  deprive  one  accused  of  crime  of  the  able  cause  for  filing  the  same.     Galla- 

right  to  demand  an  information  of  the  gher  v.  People,  120  111.  179. 

nature  of  the  crime   with  which  he  is  B.   Smith  v.  People,  15  111.   17;  s.  c, 

charged.  State  v.  Boswell,  104  Ind.  541.  76   Am.   Dec.   780;    State  v.  PuUe,  \i 

An  information  cannot  be  prosecuted  Minn.  164. 

where  defendant  was  arrested  but  was  ItiB&nilaofUieaoiiiinftulAWthatwhere 

not  indicted.     State  !■.  Boswell,  104  Ind.  a  statute  prohibits  an  act  which  was  be- 

541;  Shular  r.  State,  loj  Ind.  289.  fore  lawful,  and  enforces  the  prohibi- 

1.   Rx parW&avx,  I2i  U,  S.  1.  tion  with   a  penalty,  and  a  succeeding 

The  indictment  here  referred  to  Is  the  statute,  or  the  same  statute,  in  subee- 
presentation  to  the  proper  court,  under  quent  substantive  clause,  prescribes  a 
oath,  by  a  grand  jury,  duly  empanelled,  mode  of  proceeding  for  the  penalty  dif- 
of  a  charge  describing  an  offence  against  ferenl  from  that  by  Indictment',  the 
Ihe  law  for  which  the  parly  charged  prosecutor  may  notwithstanding  pro- 
may  (Kpunished.  Ex  f  arte  Bain,  111  ceed  by  indictment  upon  the  prohibl- 
U.  S.  I.  tory  clause    as  for  a   mUdemeanor  at 

S.  Stale  V.  Kaub,   ie   Mo.  App.  433;  common  law,  or  he  may  proceed  in  the 

State  i>.  Keyes,  8  Vt.  63;  s.  c,  30  Am.  manner  pointed  out  in  the  statute,  at  hi>. 

Dec,  450.  option.     Phillips  v.  State.  19  Tex.  iqS. 

4.   See  State  v.  Benson,  38   Ind.   fo;  «.   Gearhart    i>.    Dixon,    i    Pa.     St. 

Garza  f.  State.  11  Tex.  App.  410.  224. 
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(3)  Statute  Imposing  Fine  or  Penalty. — Whero  a  statute  pro- 
hibits an  act  to  be  done  under  a  penalty  certain,  though  no 
mention  is  made  of  indictment,  a  party  offending  against  such 
statute  may  be  indicted  unless  another  mode  of  recovery  be 
prescribed,  in  >vhich  case  the  mode  prescribed  must  be   pursued,' 

(4)  Failure  to  Enact  Penalty. — It  seems  that  where  a  statute 
prohibits  any  matter  of  public  convenience  to  the  liberty  and 
security  of  the  people,  or  commands  an  act  to  be  done,  without 
enacting  any  penalty  for  disobeying  its  prohibitions  and  com- 
mands,  those  who  violate  its  provisions  may  be  prosecuted  by 
indictment  and  punished  by  fine.* 

(5)  Municipal  Charter  Penalties  and  Ordinances. — An  offence 
which  is  punished  by  penalties  authorized  and  imposed  by  the 
charter  and  ordinances  of  the  city  may  at  the  same  time  be  in- 
dictable under  the  general  law  of  the  state,  although  the  offence 
is  committed  within  the  city  limits,  because  the  power  delegated 
to  the  city  does  not  narrow  the  application  of  the  general  law.* 

(6)  Effect  of  Repeal  and  Amendment  of  Statute.— T\is  Te^ea\  of 
a  statute  creating  an  offence,  without  any  saving  clause,  is  a  repeal, 
of  the  offence,  and  judgment  cannot  be  rendered  upon  an  indict- 
ment under  such  statute  found  before  the  repeal,  but  not  tried 
until  afterwards.*     And  it  is  said  that  judgments  cannot  be  ren- 


105;  State  V.  Maze,  6  Humph.  (Tcnn.)  mcnl  of  »ald  penaltv,  in  such  procecd- 

17.     See  llodgman   j'.  People,   4   Den.  ing  before  the  ma j'or,  was  no  bar  to  3 

(N.  Y.)   235;    State   v.  Corwin.  4  Mo,  criminal  prosecution  Tor  the  same  act. 

609.  Levy  I-.  State,  6  Ind.  281. 

U.    S,    Rev.    Stat.,    Ij    214S,     makes         A  violation  of  a  city  ordinance  i$  nut 

liable  to  a  penalty  of  f  1,000  one  who  a  criminal  oiTence,  within  the  provision 

returns  to  the  Indian  countrj'  after  hav-  of  the  Missouri  bill  of  rights  that   fclo- 

ing  been  removed.     Section  2114  regu-  nies  must  be   prosecuted  b_v   indictment 

lates  suits  for  penalties  generally.  Held,  on!^-,  and  oH  other  ofTencec  cHminallv 

that  an  information  would  lie  for  a  vio-  by  indictment  or  information,  Marshall 

lation  of  section  2143;  that  the  provision  v.  Standard,  24  Mo.  App,  igs, 
for  the  recovery  of  a  penalty  was  not         4.   Maj-ers  f.   SUte,  7  Ark.  68;  Reg. 

exclusive,    but    cumulative.     V.    S.    x:  v.  Inhabitants  of  Denton,  21    L.J.  (N. 

Howard,  17  Fed.  Rep.  638.  S.)  M.  C.  207;  s.  c,  14  Eng.  L.   &   Eq. 

9,    See   Keller  r.  State,  11    Md.  J15;  124, 
fi.c.,6g  Am.  Dec.126;  State;>.Fletcher,         Beiwal  of  Statute.— After   n    statute 

c,  N.  H.  257.  has   been   repealed   it  cannot  be  acted 

8,    State  V.   Plunkett,  3  Ilarr,  C^"' L)  upon  in  respect  of  a  proceeding  under 

^.     See    Levy    i~.    State,    6    Ind,   2S1J  it  commenced  before  its  repeal,  and  in 

Marshal]  v.  Standard,  24  Mo,  App.  192.  this  respect  there  is  no  valid  distinctioit 

See  title  Ordinance,  this  series.  between  matters  of  form  and  substanci.-. 

Obartar    Penalties. — Where    a     city  Where,  therefore,  between  the  findiiij; 

charter  provided  a  penalty   for   an  of-  ofan  indictment  for  non-repairofaroud 

fence,   authorized   the   council   to  pass  and    plea    pleaded,    the    statute    upon 

ordinances  to  enforce  it,  gave  the  mayor  which   alone    the   indictment  could  he 

exclusive  jurisdiction  of  such  offences,  supported  was  repealed,  and  afterwards 

and   provided   that   he  should  proceed  the  indictment  was  proceeded  with  and 

against  olTenders,  for  said   penalty,  by  a  conviction  obtained,  the  court  arrested 

action  of  debt  in  the  name  of  thecity, It  the  judgment.     Reg.  i'.   Inhabitant*  ol 

was  iriti  that  such  provisions  did  "not  Denton.  21    L.  J.  [N',S.)  M.  C.  207;  ^ 

sii-ipend  or  conflict    with   the   criminal  c,  14  Eng,  L.  &  Eq.  124. 
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dered  upon  indictments  found  under  an  act  which  is  amended 
before  convictions  obtained,  by  an  act  varying  the  forms  of 
judgment,  and  repealing  so  much  of  the  amended  act  as  is  in- 
consistent therewith,  unless  the  act  contains  a  saving  clause  as  to 
pending  indictments;  nor  can  judgments  be  rendered  upon  in- 
dictments found  subsequent  to  the  passage  of  the  amendatory 
act,  upon  offences  committed  prior  thereto,  said  act  containing 
no  provision  as  to  such  offences,' 

It  is  held,  however,  by  some  courts  that  an  offence  committed 
against  a  statute  while  in  force  may  be  the  subject  of  indictment 
and  punishment  after  the  repeal  of  the  statute* 

c.  Capital  and  Infamous  Offences  Generally — Felu- 
NIES.— Prosecutions  for  offences  not  capital  may  be  authorized  by 
statute  to  be  by  indictment  or  information,  in  the  discretion  of 
the  prosecuting  officer,'  because  a  state  is  not  forbidden  by  the 
United  States  constitution  from  prosecuting  felonies  by  infor- 
mation,* and  an  offence  against  the  law  of  the  United  States, 
which  is  of  a  character  not  capital  or  infamous,*  may  be  prose- 
cuted in  the  courts  of  the  United  States  by  an  information 
according  to  the  courts  of  the  common  law.® 

d.  Misdemeanors. — The  constitutional  provisions  requiring 
indictment  and  trial  by  jury  on  "criminal  charges"  do  not,  it 
seems,  apply  to  misdemeanors.' 

An  indictment  for  a  misdemeanor  is  not  necessary  at  common 
law;  the  prosecution  maybe  by  information ;  *  and  the  same  is 
true  under  many  of  the  state  statutes.® 

e.  Effect  of  Knowledge  or  Intent. — The  intention  to 
commit  an  injury  within  the  statute  under  which  the  prisoner  is 
indicted,  as  the  means  of  the   accomplishment   of  any  ultimate 

I  U.  S.  i8i ;  Ex  farU  WiUon,  1 14  V. 

^ ^— -, _^i7;  U.S.  I'.  Tod,  IS  Fed.  Rep.  815. 

'.  Mathews.  14  Mo.  133.  Seetit.  Infamous  Crimes,  Am.  &Eng- 

In   the   case   of  Walters  v.   Stale,  $  Ency.  of  L.,  vol.  10. 

Iowa    507,  the  supreme  court   of  Iowa  •.  U.S.  f.  Shepard,  i  Abb.  (U.S.)43i. 

held  that  an  indictment  in  the  district  T.  McGinnie     v.     State,    9    Humph. 

court  in  a  case  where  the  offence  U  less  (Tenn,)  43;  s.  c,  49  Am.  Dec.  607.     See 

than  felonj,  or  jn  which  the  punishment  tit,     Misoemeanors,     Am,     &     Eng- 

doefi  not  exceed  a  fine  of  $100,   or  im-  Ency.  of  L. 

prisonment    for    thirty     days,     which  It   is   said  by   the  supreme  court  of 

charges  the  oflence  to  have  been  com-  Missouri,  in  the  case  of  State  v.  Cowan, 

initled  subsequent  to  the  taking  effect  39  Mo.  330,  that  the  general  assembly 

of  the  new  constitution  of  the  state  of  has    power,    under    the    conslitutlonnl 

Iowa,   is   void,  under   art.  i,  f  loof  the  amendment,  to  provide  that  forolfences 

constilution.  of  the  grade  of  misdemeanors  persons 

S.  State  V.  Cole,  3S  La.  An.  843,  may   be   proceeded  against  criminally, 

4.  Shular    T.     State,    loj   Ind.   289;  either  by  Indictment  or  information. 

Slate  V.  Boswell,  104  Ind.  541.  B.  Smith  v.  State, 63  Ga.  16S;  Doug- 

B,  InlUnonB  Oiim«a. — A    crime   pun-  lass  v.  State,   71  Ind.  3S5;   Reddick  v. 

ishable   bv  imprisonment  in  the   peni-  State,  4  Tes.   App.    33;  McGinnis   r. 

tentiarv  tor  more  than  n  year  is   infa-  State,  9  Humph.  (Tenn.)  43;   6.  c,  4*^ 

moiis  within  the  meaning  of  the  fiflh  Am.  Dec.  697. 

amendment,  and  the  prosecution  must  9.  See   Douglass    v.   State.    72    Ind> 

bt  by  indictment.      Parkinson  v.  U.  S„  385;  Smith  v.  Stale,  63  Ga.  16S. 
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and   unlawful  object,    is  not   taken  out  of  the  operation  of  the 
statute  by  the  existence  of  such  ultimate  design.* 

IT.  ITATITSS,  FOSK,  AlTD  REftinslTEB  OZHEBALLT— 1.  0«llflnl 
Rules. — The  rules  of  pleading  are  the  same  in  civil  and  criminal 
cases.* 

2.  Foim. — The  legislature  may  ordain  any  forms  of  indictment 
not  unconstitutional;^  but  this  power  of  the  legislature  to  mold 
and  fashion  the  form  of  the  indictment  is  plenary ;  its  Substance, 
however,  cannot  be  dispensed  with.* 

3.  Eeqninte*  and  Bnffioiency. — The  leading  requisites  of  an  indict- 
ment at  common  taw  are  required  under  the  statutes  of  the 
various  states.^  It  maybe  stated,  as  a  general  proposition,  that 
an  indictment  must  contain  the  title  of  the  prosecution,  the  name 

1.  See  People  v.  Adwards,  5  Mich,  ever,  cannot  be  dispensed  with.  Sute 
aa;  People  v.  Carmichael,  5  Mich.  10; «.  v.  O'Flaherty,  7  Nev.  153. 
c.,  71  Am.  Dec.  769.  See  4  Am.  &  The  article  of  the  constitution  which 
Eng- Ency.  of  L.,  pp.  673-677,  746.  requires  prosecution  b  to  hehy  indict- 
But  it  is  said  in  the  case  of  McPher-  ment  or  information  does  not  prevent 
son  V.  State,  la  Ga.  478,  that  a  notice  to  the  legislature  from  prescribing  the 
A'e  wife  which  was  not  communicated  forms  of  such  Instruments.  State  i'. 
to  him  will  not  render  an  act  criminal  Mullen,  14  La.  An.  577, 
which  would  have  been  justifiable  but  The  legislature  has  laid  down  certain 
for  such  notice.  general  rules  In  relation  to  the  material 

3.   United  States   v.  Brown,  3    Mc-  facts   of   an   indictment,   and    left   the 

L.  C.  C.  233.  courts  to   apply  those  rules   and   mold 

An   indictment,  under  the   Arkansas  the  forms  by  judicial  decicion.     Dillon 

Code,  should  be   the   substitute   of  the  i'.  State,  9  Ind,  408. 

common     law     indictment.     Clary    v.  Art,   6,   p,   44,  of  the   Rev.  Code  of 

State,  33  Arlt.  561 .  MisBissippi,  applies  the  code  only  to  the 

Indictment,  in  California,  is  more  than  modes  and  forms  of  procedure  upon  in- 
mere  accusation  based  upon  probable  dictments  for  offences  committed  prior 
cause,  being  an  accusation  based  upon  to'  its  adoption,  and  does  not  affect  the 
legal  testimony  of  a  direct  and  positive  nghts  of  parlies  prosecuted  for  such 
character,  and  the  concurring  judemenl  ofiences  as  to  any  substantial  rights  of 
of  at  least  twelve  of  the  grand  jurors  defence  which  existed  under  the  law  in 
that  upon  the  evidence  presented  to  force  when  the  code  went  into  opera- 
them  the  defendant  Is  guilty.  People  tion.  Josephine  r.  State,  39  MisB.613. 
■I'.  Tinder.  19  Cal.  539;  ».  c,  81  Am.  Under  the  constitution  two  modes  of 
Dec.  77.  prosecution  cannot  be  carried  on  in  the 

Georgia  Code,  section  463a  obliterates  same  court,  but  different  modes  may  be 

the    distinction    between  presentments  established  for  different  courts,  so  long 

and   indictments.     Groves  v.  State,  73  as    neither   Is   bad    in   Itself     Reed  i'. 

Ga.  205.  State,  ia  Ind.  641. 

InKentucky.prosecutionscommenced  Courts  are  not  disposed  to  relax   the 

before  September  let.  1854,  may  beregu-  strictness  required  by  the  common  law 

lated,  either  according   to  the  laws  ex-  in  the  form  of  indictments,  without  leg~ 

icting  at  the  time  of  the  adoption  of  the  islative   authority  for  so   doing.     Cain 

criminal  code,  or  according  to  the  pro-  T'.  Stale,  18  Tex.  187. 

visions   of  the  code  itself.     Walston  i-.  4.   State  i'.  O'Flaherty.  7  Nev.  153. 

Com.,  16  B.  Mon.  (Ky.)  15.  B.   See  Ham   v.   State,    17  Ala.   iW; 

In  Texas,  in  criminal  cases,  the  com-  People  tj.  Aro,  6  Cal.  J07;  8.c.,65  Am. 

mon  law   system  of  pleading   prevails.  Dec.   503;  States.  Callendine,  8  Iowa 

State  V.  Odum,  11  Tex.  11.  aSS, 

3.   Dillon  V.   State,  9  Ind.  409;  State  An   indictment   is    sufficient   in   law 

r.  Comstock,  ^^  Vt.  553.  when,  if  a  defendant  were  found  guilty 

The    power    of    the    legislature     to  thereunder,    judgment    would    not    be 

mold  and   fashion  the  form  of   an   in-  arrested,    and    -nice    vena.     Black    x-, 

.dictment  is  plenary;  its  substance,  how-  State,  36  Ga.  447.8.  c.,91  Am.  Dec.  77a_ 
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of  ttie  court  in  which  it  is  presented,  names  of  parties,  a  state- 
ment of  ordinary,  concise  and  generally  intelligible  language,  of 
the  acts  constituting  the  offence ;  and  must  be  direct  and  certain 
as  to  the  party  and  offence  charged,  the  county  of  its  commission, 
and  the  circumstances,  if  they  are  necessary  to  constitute  a  com- 
plete offence.' 

The  sufficiency  of  an  indictment,  under  any  statute  or  code  of 
criminal  procedure,  must  be  determined  by  the  provisions  of  that 
statute  or  code.* 

T.  COHBTBXFDTIOX. — Except  where  technical  expressions  must 
be  used,  no  different  construction  must  be  given  to  the  words  of 
an  indictment  from  that  which  they  bear  in  ordinary  accepta- 
tion;' and  in  giving  a 'construction  to  an  indictment,  the  obvi- 
ous purpose  of  the  pleader  should  have  influence  in  the  colla- 
tion of  the  sentences,  and  a  term  used  may  be  referred  to  that 
antecedent  which  accords  to  the  general  tenor  of  the  preceding, 
whether  it  conforms  to  strict  grammatical  rules  or  not.^ 

TL  Tex  FnrDnre,  Cafiioit,  etc. — 1.  Th«  ProwcDtor. — It  is 
thought  that  as  a  general  rule  it  is  not  necessary  that  there  be 
a  public  prosecutor  to  justify  the  grand  Jury  in  finding  a  valid 
presentment  against  an  ordinary  malfeasance  in  office,*  larceny* 
or  the  like,  because  an  informer  is  not  necessary  to  an  indictment.'' 

OKUlntf.— An  Indictment,  though  In-  People  v.  Littlelield,  5  Cal.  355;   Smith 

artiacilllr  and  clumEJly  drawn,  if  it  al-  v.  State,  1  Kan,  365. 

lege  tufficlent  matter   to   indicate  the  Under   the    criminal    code  oi  Cali- 

cfime  and  person  charged,  will  be  sub-  fornia,  words  used  in  an  indictment  are 

Uiacd.    Madden   v.  State,  1   Kan.  340.  to  be  construed  according  to  their  com- 

Ibt  T«qiilr«in«nta  of  an  Indlotmaat,  mon     acceptation,    except     wordK    or 

under  the  California  statute,  are  said  to  phrases    EP^cIficall^     denned    by    law. 

be  (Imost,  if  not  quite,  the  same  as  at  People  v.  Littlefield,  5  Cal.  355. 

common  law,  except  as  to  the  manner  The   Kansas  Criminal  Code,  sections 

of  stating  the  matter  necessarj   to  be  87  and  89,  divests  indictments  of  ail  arti- 

charged.    People  v.   Aro,  6   Cal.   307;  ficlal    and    technical    construction  and 

•-c,6j   Am.    Dec.  503.     In  Iowa  it   is  gives  to  their  language  its  natural  and 

•aid  that  the  statute  iloes  not  dispense  ordinary  meaning.     Smith  v.   State,  I 

with   the  leading    requisite  of   indict-  Kan.  365. 

ments.     State   v.   Callendine,   8   Iowa  4.    State  i/.  Beasom,  40  N.  H,  367. 

18S.  B.   See  Groves  v.  State,  73  Ga.  105. 

Under  the  statutes  of  MinnesoU,  an  6.   U.  S.  v.  Flanaktn,   I   Hempst.  C. 

indictment   Is   divided  into  two   parts:  C.  30. 

lint,  the    accusation;  and   second,  the  T.    Molett  i>.  State,  33  Ala.  406. 

specification     of    the    crime    charged.  A   prosecutor  is  one  who  prefers  an 

Where  tlie  crime   has   a   name  and  is  accusation   againet   a   party    whom  he 

divided  into  several  classes  or  degrees,  suspects  to  be  guilty.     A  party  who  ap- 

<t  is  Guificient  if  the  indictment  charge  pears  in  response  to  a  subpcena  is  not  a 

<he  ddcndant  with  having  committed  prosecutor,  but  only   a  witness.     State 

.the  offence  by   name,  in  the   accusing  v.  Millain,  3  Nev.  409. 

part,  ind  bring  it  within  some  one   of  A  person  by  appearing  voluntarily  be- 

the  classes  or  degrees  in  the  descriptive  fore  the  grand  jury  as  a  witness  in  sup- 

Srt  or  speciiication.     State  v.  Eno,   8  port  of  a  complaint,  is  not  therefore  to 

inn.  210.  be  deemed  the  complainant,  but  it  must 

1.  Jane  1-.  Com.,  3  Met.  (Ky.)  18.  appear  of  record.     State   v.  Bailev.   21 

*                *■  Ue.62. 

A  bnibftiiil  autnot  vioMonte  blf  wlte; 
iC  appearing  on  the  indlct- 
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However,  there  must  be  a  prosecuting  officer  in  bringing  an  in- 
dictment before  the  court,  who  must  conduct  the  proceedings  in 
person,  but  the  actual  trial  before  the  court  and  jury  may  be  con- 
ducted by  other  counsel.' 

2.  Time  of  Finding.— An  indictment  may  be  returned  for  an 
offence  committed  at  any  time  previous  to  the  finding  thereto, 
provided  It  is  not  barred  by  the  statute  of  limitations,*  even 
though  the  crime  was  committed  after  the  commencement  of  the 
term  of  court  at  which  the  indictment  was  found.'  In  such  case 
it  should  appear  in  the  caption  of  the  indictment  that  it  was 
found  at  a  term  begun  and  holden  and  continued  by  adjournment 
to  a  day  named,  being  after  the  time  of  the  alleged  offence.* 
But  where  an  information  is  presented  %nd  filed  on  the  day  the 
offence  is  alleged  to  have  been  committed,  it  is  fatally  defective, 
notwithstanding  the  complaint  shows  that  it  was  filed  subsequent 
to  the  commission  of  the  offence."  It  is  no  objection  to  an  in- 
dictment that  it  was  found  while  an  investigation  of  the  charge 
was  pending  before  the  committing  magistrate  or  before  an  ex- 
amination before  a  coroner  has  been  completed.* 

3.  At  Wliat  Term  of  Court  Kay  be  Found— a.  Generally;  Reg- 
ular Term. — An  indictment  may  be  found  by  any  general  term 

Tnent   Bs   prOBecutor,   the   effect   U   the  In  State    ik     Strong,     39    La.    An. 

same    as    IF  there   was   no   proeecutor.  1181.      an      information       wa«      pre- 

State  V.  Tankersly,  6  Lea  (TennO   5S2.  sented  and  filed   within  one  year  after 

Defttb  of  ProMOutor. — The  accident  of  the  olFencc  charged  had  become  known 

the  death  of  the  prosecutor  marked  on  to  the   officer  authorized  to  prosecute 

an  Indictment,  pending  Che  proaecuCion,  and  the  court  itld  that  It  presented  the 

does  not  operate  as  a  diecharge  of  the  queation  of  prescription  as  an  IsGue  for 

accused.    The  prosecution  cootinueB  as  the  jury. 

If   no  death   had    occurred.     State    v.  In  State  f.  Miller,  11  Humph.  (Tenn.) 

Loflia,  3  Head.  (Tenn.)  500.  505,  it  was  keld  that  a  statute  providing 

1,   Byrd  1).  State,  a  Miss.  <i  How.)  147.  that  "all  prosecutions  by  preaentment  or 

In  Tennessee  an  Indictment  must  be  indictment   for   misdemeanors  shall  be 

preferred  by  the  attorney  general  for  a  commenced  within  twelve  months  afler 

district,  or,  in  his  absence,  by  the  attor-  such  offence  shall   have  been  commit- 

ney  pro  tem.  appointed  by  the  court,  and  ted,"  is  to  be  construed  as  referring  to 

the   indictment  must   appear   in   some  the  commencement  of  the  prosecuSon, 

part  of  it  to  be  signed  by  him,  otherwise  as    by   apprehension   upon   a   warrant. 

it  ifi  defective  and  a  conviction   founded  and  requiring  bail  for   appearance,  anj 

on   the   indictment   will   be   set    aside,  not  meretv  to  the  Hnding  of  the  indict- 

Hite  r.  Stale,  9  Yerg.  (Tenn.)   198,  ment. 

9.  Kennedy  i>.  State,  z  2  Tex.  A  pp.  689.  PrCTloiu  BxamlnatlMi. — The  statutes 

I.    Allen  V.  State,  5  Wis.  329.  regulating  the  arreet  and  rommitment 

The  grand  jury,  before  whom  a  per-  of  persons  accused  of  crimes  and  mie- 

jurv  Is  committed,  may  indict  the  wit-  demeanors  do  not  require  the  previous 

ness  for  the  crime.     State  1:  Terry,  30  examination  of  a  prisoner  before  acom- 

Mo.  368.  milting  magistrate  in  order  to  authorize 

4.   Com.  V.  Gee,  60  Mass.   (6  Cush.)  the  grand  jury  to  enquire  into  the  mat- 

174.  tcr  and  find  a  bill  of  indictment.     State 

In  Massachusetts  there  is  no  limlta-  i'.  Hunger,  14  La.  An.  465. 

lion  short  of  six  years  upon  indictment  E.    Kennedy   t:  State,  iz  TeK.  App 

found   under  Gen.  Stat.,  ch.   160,  4  34,  A89. 

against  common  carriers  of  passengers.  fl.   People  v.  Hyler,  :  Park.  Cr.  Cas. 

Com.   f.    East   Boston   Ferry    Co.,   95  (N.  Y.)  566;  People  v.  Horton.  4  Pari:. 

M.1SS.  (13  Allen)  589.  Cr,  Cas.  (N.  Y.)  ill. 
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of  the  court  legally  holden  after  the  commission  of  such  crime  or 
where  the  crime  is  committed  while  the  grand  jury  is  in  session;* 
but  an  indictment  found  by  a  grand  jury  at  a  term  of  court  held 
at  a  time  unauthorized  by  law  will  be  a  nullity,  and  the  proceed- 
ings thereon  invalid.* 

Where  a  person  has  been  held  for  a  crime  to  answer  at  a  desig- 
nated term  of  court,  if  the  witnesses  for  said  person  have  not 
been  prevented  from  attending  court  and  no  indictment  has  been 
found  against  him  at  the  term  to  which  he  is  held  to  answer,  he 
should  be  discharged.^  However,  it  is  held  by  some  authorities 
that  a  prisoner  is  not  entitled  to  a  discharge  because  a  term  of 
the  court  has  passed,  and  an  indictment  was  to  be  found  against 
him,  unless  the  record  shows  that  the  grand  jury  heard  evidence 
against  him.* 

*.  Special,  Extra  and  Adjourned  Terms;  Recess. — A 
valid  indictment  may  be   found  at  any  duly  called  special,*  ex- 

1.  State  V.  Terry.  30  Mo.  36S;  State  Appeals,  in  WallerT.Com.  (Va.  App,). 

r.Jarvl!,63  N.   C.  556;  Allen  i>.  State.  5  S.  E.  Rep.  364,   that   it  is   sufficient 

5  Wis.  319.     See    iufra  2,   "Time    of  reasijn  for  refusing  to  discharge  a  pris- 

Plnding.*  oner   under   the   criminal   code  of  Vir- 

In  Massachusetts  under  the    statute  ginia,  which  provides  that  a  person  shall 

of  1804,  ch.  105,  4  li  an   indictment  for  be  discharged  if  not  indicted   before  the 

a  capital  offence   might   be   found,  re-  end  of  the  second  term  afler  his  arrest, 

turned  into  court,  and  tiled  of  record,  at  that  the  prisoner  has  been  indicted  everj' 

any  term  of  the  supreme   court,  though  term   of    court,   though    for  a  different 

holden    by     one   judge    Only.      Com.  crime  fromthat  forwliich  he  was  finally 

T.  Hardy,   2     Mass.    303,     But   under  tried. 

tht    same     statute,    one    indicted    for         4.  People  v.  Hessing,  18  III.  410. 
a  capital  offence  could  not  be  arraigned         6.  People   v.    Carabin,   14   Cal.   438; 

unless  three  justices  of  Che  court  at  least  WiUon   v.  State,  i    Blackf.  (Ind.)  428; 

"■ere  present.     Com.  v.  Braley,  i  Mass.  State      v.      Nash,      y       Iowa      347; 

inj.  State   i'.  Smith,  7   Iowa   244;  State   v. 

1.   Such     an     indictment    should  be  Moran,  7  Iowa  236;  Young  v.  State,  2 

iiuashed   and   after   conviction  thereon  How.  (Miss.)  865;  Bell's  Case,  8  Gratt. 

judgnient  should  be  arrested  on  motion.  (Va.)  600. 
^avis  IP.  State,  46  Ala.  80.  Special     Twm— Power    to    EmpxMl 

miaiiKa  of  Time  of  Holding  Oottrt, —  Or&nd  Jnry  and  Bstnm  Indlotment. — In 

Aller  a  grand  jury  had  been  drawn  for  State   r.  Nash,  7    Iowa  347,  it   is   4eW 

the  year,  the  law  was  changed  so  as  to  that,  under  the  power  to  hold  a  term  of 

require  court  to  be  held  a  week  later,  court  for  the  trial  of  criminal  cases,  the 

//eld,  that  this  did  not  make  the  grand  court  has   power  to  empane!  a  grand 

jury  Illegal,  and   that  an   objection  to  jury  and  have  an  indictment  found  and 

the  panel,  after  verdict  but  before   sen-  transact  all   business  relating  to  crimi- 

tcnce,  came  too  late.     State  t.  JefTcoat,  nal    trials;   it    would    seem,    however. 

:'' S.  C.  114.  that    a     statute     authorizing     special 

J.  Ei  parte  Two  Calf,  11  Neb.  221.  sessions  of  the  circuit  court,  d 

nuluufe  on  FUlTire  t«  moict.— It  is  warrant   the   finding  of  an   ind 

>i\&  In  Bx  parte  Fennessy,  54  Cal.  101,  at   (he  special  term  against  ar 

that  a  prisoner's  application  for  a  dis-  person  (nan  the  one  for  whose  ( 

K\a.T%t  under  the  California  Penal  Code,  cojirt  was  convened.     Wilson   i 

section  1382,  on  the  ground  that  an   in-  I  Blackf.  find.)  42S. 
dictment  was   not  found  against  him  at         Where    in    January    the    leg 

ihr  next  term  of  court,  at  which  he  was  passed  an  act  repealing  a  form 

held  to  answer,   must   be  made,  in  the  vision,  which  required  a  term  < 

fi^t   place,  to    the    court,   where    the  to  be  held  in   February,  provld; 

prosecution  against  him  is  pending.  all   indictments,  etc.,  returnable 

It  is  said  bv   the    Virginia   Court  of  February  term,  should  be  retun 
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tra*  or  adjourned  term  of  the  court  duly  constituted,'  And  it  has 
recently  been  held  that  an  indictment  found  by  the  grand  jury- 
after  they  had  passed  upon  the  charge  and  voted,  any  bill  upon  a 
reconsideration  by  them  of  such  charge,  and  without  any  direc- 
tion from  the  court,  is  not  void  by  reason  of  its  having  been 
found  during  the  recess  of  the  court.* 

4.  Qiuliflcatioiu  and  Competency  of  Gnnd  Jnron — a.  Effect  up 
Incompetency. — To  be  valid,  an  indictment  for  a  crime  or  mis- 
■  demeanor  must  have  been  found  by  persons  competent  to  serve 
on  such  jury,  and  where  one  of  the  jurors  is  incompetent,  the 
indictment  will  be  void,*  if  exception  thereto  is  talcen  by  the 
defendant." 

h.  Citizenship. — It  is  not  a  valid  objection  to  an  indictment 
that  one  of  the  jurors  who  found  it  was  an  alien,*  where  it  was 
not  also  alleged  that  the  juror  had  not  declared  his  intention  of 
becoming  a  citizen.' 

c.  Personal  Interest  or  Prejudice. — An  indictment  other- 
wise  valid  will  not  be  objectionable  because  it  was  found  by  a  grand 
jury,  one  of  the  members  of  which  was  an  interested  tax-payer,^ 

the  'September  term,  in  March  ft  wa«  S.  People   v.  Sheriff,  ii   N.  Y.  Civ. 

enacted  that  a  special  term  should  be  Proc.  Rep.  171. 

held  in   April  or   May,  for  the  trial  of  4.  See   Levj^  v.  Wilson,  69  Cal.  105; 

criminal     cases    only;   k€ld,   that     an  Kltrol   -v.    State,  9   Fla.  9;  Beaaon   t: 

indictment    which    w^    made    before  State,  34  Miss.  601-,  State  v.  Duncan.  7 

January.and  returnable  at  the  Feb™ ary  Yerg,  (Tenn.)  271. 

term,    was     not,    by    the     «tatute     of  B.  Kitrol  v.  State,  9  Fla.  9. 

January,  continued  until  September,  but  An  aoonaatorr  pkpar  found  by  a  body 

that   the   party  might  be   tried   at  the  of  men  styled  a  grand  jury,  but  not  in 

special  term  in  May,     State  v.  Moran,  fact  or  In  law  a  va]id  and  constitutional 

7  Iowa    136;  State    v.   Smith,  7    Iowa  grand  jury,  Is  worthlees  and  void  as  on 

I44.  Indictment,  and  the  court  has  no  juris- 

A  prisoner  being  sent  on  for  further  diction  to  try  a  defendant  under  it. 
trial  by  an  examfning  court,  which  sat  Levy  v.  Wilson,  69  Cal.  105. 
during  the  session  of  me  circuit  court  to  The  Uana  belnc  whaUtar  on*  of  Uw- 
which  he  is  sent  for  furilier  trial,  that  iruid  jniora  waa  oompatant,  an  in- 
term  of  the  circuit  court  is  not  one  of  struction  that  "  the  indictment  must  be 
the  two  at  which  the  statute  directs  that  found  by  a  grand  jury,  at>ove  all  ex- 
he  shall  be  indicted  or  discharged  from  ceptions,  of  Che  prisoner'e  own  county," 
imprisonment.  Bell  v.  Com.,  8  Gratt.  and  that  this  was  a  constitutional 
(Va.)  600.  right  of  which  every  man  had  a  right 

1.  tM  extra  tami    oT   tlia   court    of  to  avail  himself,  was  held  useless  and 

general  sessions  was  convened,  but  no  inapplicable,    and    therefore     properly 

petit  jury  summoned-      Held,  that  the  refused.      Beason    t>.   State,   ^    Miss, 

court  was  legally  constituted,  and  the  601. 

ip-and  jurors  in  attendance  could  find  an  •.  State   v.  Taylor,  8   Blackf.  (Ind.) 

indictment.     State  v.  Cardoia.  11  S.  C.  178. 

195.  T.  Mon.  Rev.  Stat.  7S0,  p.  571,  only 

S.  Ulmer  v.  State,  14  Ind.  52J  State  requires   citizenship   or  declaration   of 

T-.  Davis,  -ii  Minn.  433.  intention  as  a  qualification  for  service 

It  li  no  valid  attJeotiau  to  an  iiLdict-  on     the     grand    jury.      Territory    i-. 

ma&t  that  it  was  found   and   presented  Harding.  6  Mont.  333. 

hy   the   grand    jury    at  an    adjourned  8.  It  is  no  defence  to  an   Indictment 

regular  term  of  the  court,  and  alter  the  for  an  offence  punishable  with  a  fine  trv 

petit  jury  had  been  finally  dlschai^d.  be  paid   to  the  use  of  a  town,  that  tlie- 

State  V.  Davis,  12  Minn.  423.  foreman  of  the  grand  jury  who  found 
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a   strong   political  partisan,*   an  officer  o{   the   law,*   a  former 
prosecutor  of  the  defendant." 

d.  Quakers  and  Women. — Quakers'*  and  women  ■  are  not 
competent  to  serve  as  jurors,  either  grand  or  petit,  in  some  juris- 
dictions, and  indictments  found  by  jurors  of  which  they  are  a 
member  are  for  that  reason  invalid  if  objected  to. 

e.  Freeholders,  Householders. — It  is  generally  required 
that  the  members  of  the  grand  jury  which  returns  an  indictment 
shall  be  freeholders  or  householders.  Where  this  is  the  case  an 
indictment  found  is  void  if  one  of  the  grand  jurors  was  neither  a 
freeholder  nor  a  householder;  and  such  disqualification  of  said 
juror  may  be  pleaded  in  abatement  before  the  general  issue.* 

/  Former  Service  on  Regular  Jury.— Where  the  statute 
exempts  a  person  from  serving  on  a  regular  jury  within  two  years, 
an  indictment  found  by  a  grand  jury  of  which  those  who  Have 
served  on  a  regular  jury  within  the  period  for  which  they  were 
exempt  from  jury  duty,  is  not  invalid  because  of  disqualifications 
of  such  juror.' 

5.  Org^nisatioB  of  Orand  Jury. — To  be  valid,  an  indictment  must 
be  found  by  a  grand  jury  constituted  and  convoked  by  the  requi- 
site number  of  competent  grand  jurors ;  is  void  if  an  unauthor- 
ized person  participates  in  the  proceedings.* 

the  bin  was  a  taxable  inhabitant  of  that  quallfted  electors  and  householdere  shall 

town.    Com.  v.  Ryan,  5  Mass.  90.  be  competent  to  serve  as  grand  jurors,' 

1.  The  tB«ttl»tftiiUuila«imemb«rof  •  notwithgtanding  an  act   passed  nibse 

political  pifty,  and  a  strong  partisan,  quently  to  the  enactment  of  the  code 

does  not  aSect  his  qualifications  as  a  makingwomenqualifiedelectors.     Hi 

Sand  juror.     U.  S.  *.  Eagan,  30  Fed.  land  v.  Territory,  3  Wash.  Ter.  131. 

ep.  60S.  «.  State  v.  Duncan,  7  Yerv.  (Teni 

I,  TJm  h«t  Uwt  one  inuia  jnzor  waa»  371;  H arl an d  i^.  Territory,  3  Wash.  Ter. 

Jiutla*    of   tho    pouts    and    two   were  131.     Comfart   State  i>.  Henderson,  39 

deputy  sheriffs  does  not  disqualify  them  W.  Va.  147. 

from    serving,    altliough,    under    Rev.  Although   one  of  the  grand  jurors 

Slat.  Tex.,  art.  3014,  such   ofKcers   are  who  found   an   indictment  was  not  a 

exempt  from  jury  service   when   they  freeholder,  as   required   bj' act   W.  Va. 

claim  such  eiempiion.     Owens  t/.  State,  i88z,   ch.    138,   ^4   2^,   the   indictment 

8  S.  W.  Rep.  658.  will  be  sufficient,  under  section   13   of 

I.  The  court  will  not  exclude  from  that  act,  which  provides  that  an  indict- 

the  grand  jurj  a  person  who  has  been  ment  shall  not  be  quashed  on  account 

the   prosecutor  of   one   accused    of   a  of  (he  Incompetency  or  disqualification 

capital  crime,  whose  case  maj'  probably  of  any  one  or  more  of  the  grand  jurors 

be    brought    before    the    grand    jury,  who  found  ft.     State  v.  Henderson,  39 

Tucker's  Case.S  Mass.  c86.     Butwhere  W.  Va.  147. 

two  of  the  grand  jury  afterwards  sat  as  A  manlsd  womu,  under  the  laws  of 

traverse  jurors   upon   the   trial   of    an  Washington  Territory,  living  with  her 

indictment  of  their   own   finding,   the  husband,  is  not  a  householder,  and   Is, 

court  granted  a  new   trial   upon  con-  therefore,  not  qualified  to  sit  as  a  grand 

vlctfon.       Com.    v.    Hussy,    13    Mass.  juror,  the  statute  prescribing  the  qualtfi- 

311,  cations  to- grand  jurors  requiring  them 

4.  Com.  II.  Smith,  9  Mass.  107.  to  lie  householders.     Harland  *,  Terrl- 

a.  Woman  are  not  competent  to  serve  tory,  3  Wash.  Ter.  131. 

as  jurors,  grand  or  petit,  under  code  T.  See  State  v.  E'lson,    45  Ohio  St. 

Wash.  Ter.,  section  307S,  providing  that  648. 

"  all  qualified   electors   shall   be   com-  8.  State  n.  Clough,  49  Me.  573. 

petcnt  to  serve  as  petit  jurors,  and  all  Filling  deficiency   with   petit  Jurors. 
10  C.  of  L.— 30                       4es 
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The  IMiMg,  thfOM,  •««.  INDICTMENT.       OrgulMttra  af  QnM  Iwj. 

a.  Number  of  Jurors. — The  indictment  must  be  found  by  a 
grand  jury  composed  of  the  number  designated  by  statute ;  *  and 
if  composed  of  a  greater  number  the  indictment  will  be  bad,  and 
all  proceedings  based  thereon.* 

Where     Ihere    was    not     a    sufficient  la    Toxu,  under    Const.,   ^    13,    «rt. 

number    of   competent    grand    jurors  5,  providing  that  "grand  juries  shall  be 

and      alternates      present      and      not  composed    of   twelve    men,    but    nine 

excused,     the      court      ordered      the  members  of  a  grand  jur^  shall  be  aqtio- 

deliclenc_r   to   be    made   up   from    the  rum  to  transaci  business   and   present 

jietit  jurors  who  had  been  summoned,  bills,"  a  bill  presented  hy  eleven  mem- 

though    not    empanelled    and    sworn,  hers,  when  one  of  the  panel  of  twelve 

Held,    that    though   Irregular   for   the  has   been    excused   bv   the  court,    bas 

court  to  designate,  bj'  name,  persons  to  gone   bej'ond   its  jurisdiction,  and   has 

I1II    the    panel,    yet   such    irregularity  become  a   resident    of    another    state, 

would  not  invalidate  all  the  proceedings  Is   sufficient,      Drake     v.    State    (Tei. 

of  the  grand  jury.     Runnels  v.  State,  App.),  7  S.  W.  Rep.   S6S;  Jacltson    c. 

iS  Ark.  lai.  State  (Tex.  App.).  7  S.  W.  Rep.  872. 

1.  See  People  v.  Butler,  8  Cal.  435;  In  Texas,  an  indictment  presented  bj 

Norris'   House   v.   State,   3  G.  Greene  a  bodv  of  fourteen  persons  assuming  to 

(Iowa)   513;    Low's    Case,    4   Me.    (4  act  as  a  grand  jurj'  is  void,  and  a  judg- 

Greenl.)  439;    s.  c,  16  Am.  Dec.  271;  ment  upon  the  forfeited  recognizance  <rf 

Doyle  V.  State,  17   Ohio  iii\  Turk  o.  the  person  Indicted  is  a  nullity.     Har- 

..._v_  _.-.L!_   _. .,_, c._._  rellv.  Slate,  12  Tex.  App.  691;  3  S.  W. 

Rep.  479- 

_..,..        .  In  Watts  V.  State,  tx  Tex.  App.  571, 

Harrell  0.  State,  31  Tex.  App.  693;  the  grand  jury  which  presented  an 
Wells  11.  State,  11  Tei.  App.  ^94;  indictment  had,  before  such  present- 
Watts  T>.  State,  13  Tex.  App. 573;  l^.  S.  ment,  excused  one  of  Its  members  for 
V.  Eagan,  30  fed.  Rep.  6(».  the  term,  leaving  only  eleven  members. 

In      GilUbrala,      though       nine     of  Held  not  to  affect  the  validity  of  the  in- 

twenty-thrccgrand  jurors  be  challenged  dictment. 

for  cause  and  set   aside,  the  indictment  Complatias    QrMid    Jut  in    Federal 

found     by     (he    fourteen,  the    statute  Conrt.— Under   Rev.   Stat.,   U.  S.  808, 

requirii^  twelve,   is   good.     People  ti.  providing    that      "If,  of   the     persons 

Butler,  8  Cat.  43^.  summoned,   less    than    sixteen   attend, 

III   Iowa,  an   indictment  found  by  a  they  shall  be  placed  on  the  grand  jury, 

grand  jury  consisting  of  less  than  fliteen  and  the  court  shall  order  the  marshal  to 

persons   is   not  legal,  although  twelve  summon     .     .     ■     from  the  body  of  the 

concur  in  it     Norris'  House  v.  State,  3  district,  and  not  from  the  bystanders,  a 

Greene  (Iowa)  513.  sufficient  number  of  persons  to  complete 

In  Kalna,  an  intilctment  not  found  by  the  grand  jury."  the  court  has  the  right 

twelve  of  the  grand  jury  Is  void  and  er-  to  determine  of  how  many  persons,  up 

roneous,  and   the  fact  that  the  indict-  to   twenty-three,  the   grand  jury  shall 

ment  was  found  hy  twelve  of  the  grand  consist;  but   if  more  than  sixteen  and 

jury,  the  party  accused  may  show  by  less  than  the    number   ordered   attend 

solemn     suggestion     before     pleading,  under   the   Urst   venire,   and   the   court 

Low's  Case,  4  Me,   (4  Grccnl.)  439;  s.  sees  fit  to  require  an  additional  number 

c  16   Am.  Dec.  J71.  to    make    up    the   full   panel,   as    first 

In   Ohio,  an  indictment,  found  by  a  ordered,  the  deficiency  must  be  supplied 

grand  jui^  composed  of  less  than  nneen  by   ordering    additional    names    to    be 

persons,      having     the     qualifications  drawn  from  the  wheel,  and  not  hy  di- 

required  by  the  statute.  Is  not  sufficient  recttng  the  marshal  to  select  the  addi- 

to  put  the  accused  upon  trial;  and   a  tlonal  jurors  from  the  body  of  the  d!s- 

plca  to  the  Indictment  that  one  of  the  trict,  or  from  the  particular  localities  ot 

grand  jurors  had  not  the  requWite  statu-  the  district.      United   States  v.  Eagan, 

lory  qualilications   is  a   good   plea  In  30  Fed.  Rep.  608. 

bar.     Doyle  w.  State,  17  Ohio  3M.  1.   See   Harding  v.    State,   31     Ark. 

An  Indictment  is   valid   If  found  by  110;   People   v.   Thurston,   5  Cal.    69; 

twelve  grand  jurors,  though  one  of  the  Wells  I'.  State,  11  Tex.  App.  594. 

panel  mar  have  misbehaved.      Turk  i'.  An  Indictment  found  by  a  grand  jury 

State.  7  Ohio,  pt,  1. 140,  composed  of  a  greater  number  of  per- 
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Tlu  PindiBg,  CkpUon,  ato.  INDIC  TMEN  T.        Ot^^utiMtton  of  Otaal  Ivjr, 

*.  Drawing,  Selection,  Impanelling — (i)  7"Af  Validity  in 
■General. — To  be  valid,  an  indictment  must  be  found  by  a  grand 

jury  legally  drawn,  selected  and  empanelled.'     It  seems  that  it  is 

not  necessary  that  the  drawing  and  selection  of  the  grand  jury 
be  made  before  the  commencement  of  the  term  of  court  at  which 
the  indictment  was  found;*  and  where  the  method  of  drawing 
grand  jurors  has  been  changed  by  an  amendment  of  the  organic 

law  of  the  State,  an  indictment  found  by  the  grand  jury  drawn 

tone  than  specified  by  law  shall  be  the  grand  jury  of  which  he  is  a  mem- 
quashed  on  a  plea  in  abatement.  Hard-  ber.  Com.  v.  Thompson, 4 Leigh  (Va.} 
ing  -a.  State,  «  Ark.  110,  667;  s.  c,  16  Am,  Dec.  339.     The  court 

In  Texas,  the  grand  jury  is  required  say:    "It  Is   not  necessary,  for  the  up- 

to  be    composed    of   twelve     penons.  right  administration  of  justice,  that  the 

Drake    v.    State    (Tei.    App,);    7    S.  whole  jury  system  should  be  preserved 

W.      Rep.     868;     Jackson     v.    State,  free  and  u  neon  laminated.     The  law  de- 

iTes.   App.);  7   S.  W.  Rep.   873;  Tex.  mands  that  each  grand  juror  shall  make 

Const.,  4  13,  art.  5.  no  presentment  through  malice,  hatred 

In  the  case  of  Wells  -a.  State,  31  Tex.  or  ill-will,  and  that  he  should  not  be 

App.  594.  prevented    from   making  presentments 

The  purported  Indictment  being  a  by  motives  equally  vicious.  It  also  re- 
presentation of  a  grand  jury  composed  quires  that  the  sheriff,  whose  duty  it  is 
^lf  thirteen  pereons,  It  was  ktid  that  it  to  summon  the  grand  jury,  should  dis- 
was  in  fact  no  Indictment  at  all,  and  charge  that  duty  with  the  sole  view  to 
,conferred  no  jurisdiction  upon  the  trial  the  public  good.  It  does  not  seem  to  be 
court  or  its  officers  to  require  a  ball  compatible  with  either  of  these  requi- 
bond  or  recognizance  of  the  defendant;  sltions  of  law,  that  a  corrupt  nomina- 
and  hence  Uie  recognizance  and  all  tlon  of  himself  to  the  sheriff,  by  a  cJti' 
other  proceedings  based  upon  the  pur-  zen  of  the  commonwealth,  to  serve  on 
ported  indictment  were  void.  The  rule  the  grand  jury,  should  be  permitted;  or 
that  a  surety  upon  a  bail  bond  or  recog-  that  a  false  conspiracy  or  corrupt  agree- 
nlzance  will  not  be  heard  toquesUon  the  meat,  between  the  sheriff  and  himself, 
sufficiency  of  an  indictment  after  judg-  for  that  purpose,  should  be  tolerated, 
ment  nisi  cannot  be  held  to  apply  to  a  in  Scarlet  s  Case,  3  Inst  33, 13  Rep.  ^, 
case  in  which  there  was  in  fact  no  in-  it  was  charged  that  he,  well  knowing 
dictment,  and  over  which  the  trial  court  that  he  was  not  returned  of  the  grand 
has  not  acquired  jurisdiction.  inquest,  procured  himself  by  false  con- 

1.   State  I".  Clough,  49  Me.  S73',  State  spiracy  to  be  sworn  on  the  aame,  and  it 

V.    McNamara,    3    Nev.   70;   Com,  -o.  was  decided  that  such  procurement  was 

Thompson,  4  I^igh  (Va.)  6157;  s.  c,  26  an  indictable  offence,  as  well  at  common 

Am.  Dec.  339.  law  as  under  the  statute.  11  Hen.  IV, 

The  provisions  of  Cal.  Penal  Code,  ch.  g.     And   whensoever  such  corrupt 

%  99_5  ,  cl.   I,  that  an  Indictment  must  nomination  shall  be  procured,  we  have 

be  set  aside  "when   not  found  as  pre-  the  authority  of  this  court,  in  Com.  ti. 

scribed  In  this  code,"  means  simply  that  Clierry's  Case,  2  Va.  Cas.  10,  for  saying 

it  must  be  concurred  in  by  twelve  grand  that    an   indictment     or    presentment, 

jurors  according  to  section  940;  it  does  found  by  a  grand  jury   so  constituted, 

not  refer  to  the  selection,  summoning  or  may  be  avoided  by  plea." 

empanelling.     People  v.  Colby,  S4  Cal,  >.   See  Holman   t.   State  (Ga.),  4  S. 

37;  People  V.  Hunter,  S4  Cal.  65^  E.  Rep.  8;  Kelley  *.  State,  53  Ind.  311. 

Oiganiiing  the  Orand  Jury, — The  act  Where  the  grand  jury  serving  at  the 

ofcongress  of  June  30th,  1879,  with  refer-  regular  term  of  the  superior  court  hav- 

ence  to  drawing  jurors  for  the  courts  of  ing  been  discharged    before   the   court 

the  United  States,  did  not  repeal  Rev.  adjourned  over,  the  judge   in  vacation, 

Stat.  {{  800,  Soj,  S04  orSoS.      U.  S.  live  days   before   the   adjourned    tenn 

V.  Eagan,  30  Fed,  Rep.  608.  convened,  drew  a  grand  jury  and  caused 

Fraodonpart  of  (nuUtJnrorlii  ■«oar-  it  to  be  summoned,   iield,   that   under 

Ing  Ilia  noailnatlon,  or  conspiracy  with  Ga.   Code,  section  3942,  providing  that 

the  sheriff  to  get  upon  the  grand  jury,  when  from  any  cause  the  court  is  about 

will  render  void  an  indictment  found  by  to  convene,  and  no  juries  have  been 
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TlM  HndlBg,  (tepUim,  eta.  INDICTMENT.  (hud  J1117. 

under  the  provisions  of  the  previously  existing  law  will   be  valid.* 

(2)  Who  May  Draw ;  Selection  of  Foreman. — See  tit.  GRAND 

Juries,  vol.  9,  pp.  2-7.* 

(3)  Lists. — The  list  of  names  from  which  the  grand  jury  is  to 
be  selected  must  be  furnished  as  provided  by  statute,*  and  where 
such  lists  have  been  destroyed  by  accident  or  calamity,  the  record 
of  the  lists  returned  being  duly  authenticated  as  exact  copies  of 
the  original  may  be  substituted  for  the  original  destroyed 
lists.* 

(4)  Return;  Venire. — The  court  cannot  permit  the  sheriff  to 
amend  his  return  showing  the  execution  of  the  venire  for  grand 
jurors.'" 

6.  ProceediagB  By  and  Befbre  Qmnd  Jury — a.  PRESENCE  ani> 
Consent  of  Court. — To  be  valid,  an  indictment  must  be 
found  by  the  grand  jury  while  the  court  is  in  session  and  pre- 
sented thereto.* 

b.  Advice  and  Directions  by  Court  and  Counsel. — 
The  grand  jury,  in  their  deliberations  and  report  for  the  court, 
may  be  directed  and  assisted  by  court  and  counsel.* 

drawn  for  the  same,  It  shall  be  lawful  Tlia   omlasioil  Of  k  "■'^'""  nmiiw,  or 

for  the  judge  to  draw  so  many  as  U  nee-  the   Insertion  of  a  wrong  initial,  in  the 

easary,    the   jurj"    was    legally    drawn,  venire  of  grand  jurora,  ia  Immaterial, 

thougti  no  petit  jury  was  drawn  at  the  In  ttie  absence  of  evidence  that  there  b 

same  time.      Holman  v.  State  (Ga.),  4  anollier   person  bearing  the  name,  of 

S.  E.  Rep.  8.  -which     the     onus     is     on     defendant. 

1.    Anderson  v.  State,  4a  Ga.  9.  Rampey  v.  State,  83  Ala.  31. 

9.    See    also    State    v.  Duggan,    15  6.     See    Cook    *.    State,   7    Blackf. 

R.  I.  411;  Blackmoren.   SUte  (Ark.),  (Ind.)    165;   Foute   v.   State,  3   Hayw. 

8  S.  W,  Rep.  940.  (Tenn.)  98;  Jackbon  v.  Com^  13  Gratt. 

3.  Tlw  nainei  In  tlie  box  from  which  (Va.)  795. 

the   grand   jurors    are   drawn,   having  Under   the   act  11  &  23  VIcL-ch.  17, 

been  duly  selected  and   placed  therein,  which  requires  in  certain  cases  thecon- 

anv  irregularity  in  preparing  and  certt-  sent  of  a  judge  before  an  indictment  can 

ging  the  lists  or  the  book  which  the  be  found,  no  previous  summons  or  notice 
=orgia  statute  requires  the  clerk  to  to  the  party  prosecuted,  or  even  af- 
make  out  and  keep  in  his  office  is  not  fidavit  of  the  facts,  is  required;  and 
cause  for  quashing  or  abating  a  special  wliere  the  necessary  written  consent 
presentment  or  bill  of  indictment  found  was  given  by  the  judge  who  tried  tlie 
and  returned  by  the  grand  jury  com-  cause,  a  fortnight  after  the  trial,  the 
posed  of  persons  whose  names  were  judge  having  received  no  application 
drawn  from  the  boi,  and  who  were  or-  nor  given  any  direction  forthe  prosecu- 
ganized  as  a  grand  jury  according  to  tion  at  the  time  of  the  trial,  a  news- 
Taw.  Crawford  v.  State  (Ga.),  S.  E,  paper  being  laid  before  the  judge  con- 
Rep.  445.  taining  a  report  of  the  proceedings,  in 

4.  See  Hudspeth  v.  State,  50  Ark.  order  to  refresh  his  memory,  such  writ- 
534.  ten  consent  was  Iteld  suffictent  without 

B.  Rampey     11.    State,   83'   Ala.    31.  summons  or  affidavit     Reg.  v.   Bray, 

Comport  Com.   f.  Parker,  19  Mass.  (2  3  B.  &  S,  355. 

Pick.)  5i;o.  T.  See  Stewart  v.  State,  14  Ind.  141; 

Amending     Ketnra. — The    constable  State  v.  Harris,  39   La.  An.  aiS;  Peo- 

who  served  the  venire  for  one  of  the  pie   v.  Bradner,  44  Hun   (N.  Y.)   333; 

grand  jurors,  and  who  was  still  in  of-  People  v.  Sheriff,  11   N.  Y.  Civ.   Proc. 

fice,  was  allowed  to  amend  his  return  Rep.    171;  Johnson  v.   State,   13   Tei. 

so  far  as  to  sign  It,  even  alter  a  verdict  App.  206. 

of  guilty,  in  a  capital   case.    Com.  v.  Tlw  omlHlon  of  tlM  Mtort  to  Inrtraet 

Pariter,  19  Mw     •    —  ■  ■  —         ....                       .      _    .    .. 


9  Mass.  (3  Pick.)  550.  the    iTMId   Jmr    does    not    affect   the 
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n*nadtig,<kpaaB,«t«.       INDICTMENT.  erMdTur- 

c.  Necessity  and  Suffeciencv  of  Evidence. — An  indict- 
ment can  only  be  found  upon  tfie  presentment  of  evidence  re- 
garding the  guilt  or  innocence  of  the  accused  ; '  no  indictment 
should  be  found  when  there  is  wanting  an  essential  link  in  the 
proof  of  the  charge,*  and  unless  the  testimony  unexplained 
would  swear  a  conviction.^ 

d.  Witnesses;  Examination. — Witnesses  examined  before 
a  grand  jury  upon  a  bill  of  indictment  must  be  sworn  in  open 
court;*  and  if  not  so  sworn  the  indictment  will  be  quashed;"  but 
an  indictment  founded  upon  the  testimony  of  witnesses  duly 
sworn  will  not  be  invalidated  by  the  omission  of  the  court  to 
certify  to  the  administration  of  the  oath  as  required  by  statute.* 

laliditj'  of   their   pretentments   or  In-  otherwiEe   assisted   them   In  their  pro- 

liktments.     Stewart  ti.   State.  34   Ind.  ceedinj^  and  findings.     State  v.  Harris, 

143.  39  Lh.  An.  138, 

After    passing   upon  a    charge    and  1.   See  Stewart  v.  State,  24  Ind.  141; 

ToUrg  no   bill,   the  grand  jurj  recon-  Mclntire     v.    Com.    (Ky.J.  4    S.    W. 

•idered  the  charge  and,  without  anj  di-  Rep.  i;  State  -a.   Grady,  S4   Mo.   aao; 

rection  from   the  court,   found   an   in-  People  v.  Price,  3  N.  Y.  414. 

dictmenL     Htld.^aX.   such  indictment  S.   People  r.  Price,  3  N.  Y.  414. 

wu  not  void.     People  i'.  Sheriff,  11  N.  Thus  an  indictment  which  alleges  a 

Y. Civ.  Proc.  172.  prior    conviction    will   beset   aside    if 

lutnettng  **  to  DeirM  of  Mnrdar. —  there    was    no    testimony    before    ttie 

An  indictment  for  murder  in   the  first  grand    jury  identifying  the   accused  as 

degree  will    not   be   set  aside    on   the  the  prior  convict.     People  v.  Price,  3 

ground    that    the    grand    jury,    being  N.  Y.St.  Rep.  414. 

uiunimoustodrawTtror  murder  In  the  S.  People  v.  Hyler,  3  Park.  Cr.  Gas. 

•econd  degree,  were  told  bv  the  district  (N.  Y.)  i;7o. 

altomcf  and  the  judge,  through  their  InqnlrirliitoETldBiiM. — ft  Is  not  corn- 
foreman,  thai  it  could  only  be  drawn  in  petent  to  inquire  into  the  amount  of 
Uw  lint  degree,  which  was  accordingly  evidence  which  grand  jurors  acted  upon 
done  against  their  wishes  and  finding,  in  finding  an  indictment.  Stewart  v. 
(ohnson  if.  Slate,  32  Ten.  App.  306.  State,  24  Ind,  142. 

iMo*  br  Dlatriet  Altortiey'i  Aastit-  When   an   indictment,   with   the  in- 

Mt.— Upon  a  motion  to  dismisB  an   in-  dorsement,  "a  true  bill"  thereon,  signed 

ilictment   for    grand    larceny,    on    the  by   the   foreman,  as  required  by  Crim. 

ETDund  that   the  counsel  assisting   the  Code  Ky.,  section  1 19,  and  the  names  of 

datrict  attorney  in  the  proseculion  of  all   the   witnesses   purporting  to    have 

ihe  CMC   appeared    before   the  grand  been  examined  written  thereon,  as  re- 

j^  Ind  gave  advice  in  reference  to  in-  quired  bj-  section    120,  Is  presented  by 

feting  defendant,  the  affidavits  of  such  the  foreman, in  the  presence  of  the  grand 

^xuiteland  the  district  attorney  stated  jury,  to  the   court,  and  liled  with  the 

"wt  Ihe   former  appeared   beRire   the  clerk,   as    required    by   section   lal.  It 

^nd  jury  aa  a  witness  only,  and  that  must  be  taken  as  found  and  returned  in 

KWu  twom  as  such,  and  gave  no  ad-  due  form  of  law.     And  the  court  has  no 

■f"*  other  than  that  which  was  given  to  authority  to  inquire  whether  the  grand 

the  diiirlct  attorney  outside  the  grand  jury  heard  the  evidence  before  finding 

]^rj  room.     Held,  that  the  conduct  of  it,  or  whether  the   evidence  as  required 

thecouniel  was  satisfactorily  explained,  by   section   111   was   such  as,  in   their 

and  that  the  motion  was  properly  de-  judgment,  if  unexplained,  would  warrant 

nied.  People  v.  Bradner,   44   Hun   333;  a  conviction  by  the  trial  jury.  Mclntire 

7  N.  Y.  Sl   Rep,  846.  v.  Com,  (Ky.)   4  S.  W.  Ren.  1. 

leport  Dt»wii  Sy  bji  Attorner.— An  4.  Duke   v.    State,   20  Ohio  St.  aaj; 

indictment   is    not   invalidated   by   the  State  i/.  Kilcrease,  6  Rich,   (S.   C.}  444; 

6ct  that  the   final  report  of  the   grand  Jettrin  v.  State,  l  Meigs  (Tenn.)  192. 

fury  was  drawn  by  an  attorney  at  law  E.  State    v.    Kilcrease,   6   Rich.    (S. 

Instead  of  a  member  of  the  jury  or  the  C.)  444, 

diitrict  attorney,  unless   such  attorney  6.  Duke  -a.  State,  20  Ohio  St.  235. 

wat  preaent  at  their  deliberations,  or  Bwaulng  in  open  oonit,  though  not 
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7.  Eetuni;  Proientment— a.  Necessity  and  Sufficiency.— 
Every  indictment  should  be  returned  and  presented  to  the  court 
by  the  grand  jury,  otherwise  it  will  be  invalid,  and  such  return  and 
presentment  must  appear  on  the  record.^  The  grand  jury  as  a 
body  should  return  their  indictments ;  they  should  not  be  carried 
into  court  by  the  foreman  alone  * 

A  presentment  signed  by  the  foreman  of  the  grand  jury  only 
is  said  to  be  sufficient ;  *  but  an  information  presented  at  the  re- 
quest of  the  grand  jury,  and  indorsed  a  true  bill  by  the  foreman 
does  not  thereby  become  an  indictment.* 

*.  Record  ;  Minutes.— While  it  is  true  that  the  record  must 
show  that  the  indictment  was  properly  presented  by  the  court  to 
the  grand  jury,  and  received  by  the  court  and  filed,"  yet  the  cir. 

In  the  immediate  presence  of  the  judge,  (Iowa)  249;  Fitzcox  -v.   State,  52  Miss, 

or  even  in  his  temporary  absence  from  923;   Cachute   v.   State,  50   Miss.  165; 

the  bench,  is  good.      Jetton  v.  State,  i  Pond   «.  State,  ^7  MIbs.  391  Jenkins  f. 

Meigs  (Tenn.l  192.  State,  30  Mies.  i,i&. 

Appeannx  BsftrB  Qrand  Jury. — It  (a  a.  State  -d.  Bordeaui,  93  N.  C.  560. 

not  allowable  for  individuals,  with  their  Brlsslns  Indlctmant  Into  Comt. — An 

witnesses,  to  go  before  the  grand  jurj'  indictment  is  not  bad  because  brought 

and  prefer  charges.      Such  a  course  de-  into   court  by  the  bailiff  of  the  grand 

prives   the    accused    of   a    reaponsible  jury  and  entered  on  the  minutes  when 

prosecutor,  who  can  be  ir^ade  liable  in  none  of  the  grand  jurors  are  present,  it 

costs,  and  also  to  respond   in  damages  not  appearing  that  the   bailiff  was  not 

for    false    and    malicious    prosecution,  the  duly  qualified   officer  of  the  grand 

McCullough  T!.  Com.,  67  Pa.  St.  30.  jury.     Danforth  v.  State,  75  Ga.  614. 

AsMcomDUoe  la  li  aomp«taiitwltneM  S.  State  v.  Cox,   6  Ired.   (N.  C.)  L. 

to  prove  the  crime  charged  before  the  440. 

grand  jury  or  the  petit  jury.     State  v.  4.  Texas  &  St.  L.  R.  Co.  *.  State,  41 

Wolcott.  21  Conn-  272.  Ark.  488. 

Tlie  taatlmonrof  an  aoeompUoei  with-  B.   Fitzcox   ti.   State,   52    Miss.   915; 

out  corroboration,  the  law  considers  as  Cachute  v.  State,  50  Miss.  165;  Pond  f. 

credible,  in  some  degree,  and  it  may  be  State,  47  Miss.  39.     Compare  Cornwell 

sufficiently   bo   to   produce    conviction,  o.  Stale,  53  Miss.  385;   Speed   *.   State, 

which  is  a   matter   exclusively   for  the  51  Miss.  176. 

jury  to  determine.     State  i',  Wolcott,  21  As  iodlotment  mutt  b«  bronglit  Into 

Conn.  ^71.  conrt  by  the  grand  jury  as  a  body,  or 

DlTscUoni  ItaBardliisiritB«MM. — It  is  througli  their  foreman,  accompanied  by 
not  usual  for  the  court,  without  special  the  requisite  number,  and  by  Miss,  code 
reasons  suggested,  on  application,  to  1871,  section  3794,  the  record  must  show 
give  directions  regarding  witnesses  to  be  this  affirmatively.  Section  2795  post- 
called  before  the  grand  jury.  State  v.  pones  such  entry  upon  the  minutes  until 
Wolcott,  21  Conn.  272.  the  accused   has   been   arrested,  and  is 

Therefore,  where  A,  an  accomplice  In  either  in   custody  or  at  large  on  bail. 

the   crime    charged,    went    before    the  Under  these  sections,  a  record  must  be 

grand  yaty,  and   testified  as  a  witness,  made  upon  the  minutes  of  the  fact,  either 

without  the  direction  or  permission  of  at  the  term   at   which  the  indictment  is- 

the  court,  it  was   held  that  the  indict-  found,  or  at  some  time  after  the  appear- 

ment  was  not  thereby  invalidated.    State  ance  of  the  accused.     Cachute  t.  State, 

I-.  Wolcott,  II  Conn.  271.  50  Miss.  165. 

Where  A,  an  accomplice,  having  tes-  B«oord    of   PrMeutnient   to  Court.— 

tified,  on  the  trial  before  the  petit  jury,  Unless  the  record  of  a  conviction  on  a 

witnesses  were  called  to  prove  clrcum-  criminal    charge    preferred    by   indict- 

slances  tending  to  corroboratethe  testi-  ment    shows   that  the  indictment  was 

monyof  A;  it-was  beld  that  the  evi-  presented   to   the   court   by  the   grand 

dence  of  such  witnesses  was  admissible,  jury,   and   received   by   the    court  and 

State  T'.  Wolcott,  21  Conn.  272.  tile'd,  it  is  as  though  there   was  no  in- 

1.  See    State  v.  Glover,  3  G.  Greene  dictment    fouttd,   and   such   conviction 


ib.Googlc 


Tk«  TiBdlBs,  Oftptfn,  Me.  INDICTMENT.  Baaalling  of  Snnd  Jnir. 

cumstances  of   this  presentation    need  not  be  indorsed   on   the 
indictment.  1 

c.  Effect  ;  Subsequent  Proceedings  Thereon. — An  in- 
dictment founded  on  a  presentment  of  the  grand  jury  is  effec- 
tual, and  need  not  be  signed  again  before  them  for  their  action 
upon  it.^  In  some  jurisdictions  an  individual  may  be  put  upon 
his  trial  upon  the  presentment  of  a  grand  jury  instead  of  an  in- 
dictment *  but  when  such  presentment ,  is  by  the  prosecution 
made  the  ground  of  further  proceedings,  it  is  regarded  as  the 
beginning  of  the  whole  prosecution,  and  not  as  a  separate  pro- 
ceeding,* 

d.  Admissibility  and  Competency  as  Evidence. — The 
special  presentment  of  the  grand  jury  is  said  to  be  admissible  in 
evidence,  although  it  is  marked  "indictment"  at  the  trial  of  the 
case."  But  the  reading  of  the  special  presentment  upon  which 
an  indictment  is  founded  is  not  an  indispensable  part  of  the 
proof  in  the  case.* 

8.  Dischai^aiidReoaUiogof  Grand  Jury. — A  grand  jury  which  has 
been  discharged  may  be  recalled  to  consider  and  pass  upon  of- 
fences committed,  and  after  their  discharge  and  before  the  adjourn- 
ment of  the  term.' 

cannot  stand.     Pond  v.  State,  47  Mise.  acta  applies.     State  v.   Mason,  33  La. 

39.  An.  1018.               I 

WIi«t*  tlu  TMOrd  ahowa  that  ut  In-  It  will  be  presumed  that  an  fndict- 
dletUMit  wa*  pT*Miit«d  by  tba  fruid  mentwaspresentedb^ theforemanorthe 
Jury  la  open  court,  and  filed,  though  the  grand  jury  and  In  their  presence,  where 
law  requires  it  to  be  presented  by  the  the  record  showG  nothing  to  the  con- 
foreman,  it  will  make  no  difference  if  trary,  though  the  fact  is  not  endorsed 
handed  in  by  some  other  member  of  on  the  indictment.  People  v.  Black- 
the  bodj'  in  their  presence.     The  defect,  well,  27  Cal  '-- 


If  it  be  one.  is  technical,  and  will  not  be         1.    Fitzcon   i'.   State,   51    Miss.    023. 
regarded.  Laurent  %•.  Slate,  i  Kan.  313.     Compare  Comwell  v.  State,  53  Miss. 
In  Kentucky  it  is  not  requisite  for  the     385;  Speed  v.  State,  52  Miaa.  \^b. 


validity  of  an  indictment  that  it  should  9.    Nunn  v.  Stale,  i  Kelley  (Ga.)  243. 

appear  upon  its  face  to  have  been  pre-  Vliera  oUi«r  offescM  tluw  titat  ipaalft- 

jath  by  a  grand  jury.    Jane  cally  Ht  otit  upon    the   return  of  the 

....   ■'■  |._j  [8_  grand  jury  are  apparent  from  the  re- 

I.  Proc.,  art.  415,  re-  turn,  the  district  attorney  may  frame 

quires  an  entry  on  the  minutes  of  the  different    bills.     Com.    v.   Morton,    u 

court  only  of  the  style  of  the  action  and  Phila.  (Pa.)  j^;. 

file  number  of  the  indictment;  and  this  B.   Smiths.  State,  i  Humph.  (Tenn.) 

being  done,  where  the  chaise  in  an  in-  396;  Com.  v.  Christian,  7  Gratt.  (Va.) 

dictment  is  murder,  the  entry  upon  the  631. 

minutes  of  the  court  of  the  presentation  4.   Com.i'.Christian,7Gratt.(Va.)63i. 

by  the  grand  jury,  naming  the  charge  B.   See   Ivey   v.  State,   23  Ga.    576; 

therein   as   "an   assault  with  intent  to  Hatcher  v.  State,  23  Ga.  307. 

kill,"   does   not   vitiate   it.     Rowletl  v.  Where  the  presentment  of  a  grand 

Stale,  13  Tex.  App.  197.  jury  is  sought  to  be  made  the  ground  of 

Preininptlon  of  PreHntment. — Proof  a  rule  to  show  cause,  it  must  contain 

that  an  indictment  was  endorsed  "a  true  enough   to   snow   that   an    offence  has 

bill"  and   was  signed  by  the  foreman,  been  commilled.     Bishop  v.  Com.,  13 

and  that  the  court  ordered  the  finding  Gratl.  (Va.)  785. 

to  be    recorded,  kcld    to    raise  a  pre-  t.   Jlatcheri'.  State,  23  Ga.  307. 

gumption  that  the  indictment  was  duly  T.   Clem  i'.   Stale,  33  Ind.  41S;  Stale 

presented  in  open  court.     Omnia  ritt  v.  Reid,  20  Iowa  413. 
471 


ib.Googlc 


TlwItaidl>g,ei>Pti«,Me.        INDICTMENT. 

9.  Serrue  on  Defendant  of  Copiei,  LUti^  ete.— a.  Copies  OF  In- 
DICTMENT  AND  VENIRE.— A  copy  of  the  indictment  and  the 
list  of  the  jury  should  be  served  upon  the  accused  before  the 
trial.* 

b.    Copies   of   Testimony;  Lists   of   Witnesses.— It   is 

thought  that  in  a  capital  case  the  defendant  is  entitled  as  of  right 
to  be  furnished  with  a  list  of  the  witnesses  examined  before  the 

niB  ftet  t&at  «  crand  Jmr  wu  Ua-  time  after  service  to  plead,  where  a  de- 
ebargMI  nntn  •  outala  ftatore  (Uy,  and  fendant,  when  his  case  it  called  for 
did  not  appear  on  that  day,  but  upon  trial,  answers  that  he  Is  not  readj-,  be- 
the  daj  after,  and  without  being  re-em-  cause  he  has  been  in  custody,  and 
panelled,  returned  an  indictment,  does  has  never  been  served  with  a  copy 
not  vitiate  the  indictmenL  A  grand  of  the  indictment,  and  thereupon  de- 
jury  cannot  dissolve  itself  by  disregard-  m and s  such  copy  and  a  postponement 
ing  an  order  of  the  court.  Clem  v.  for  two  days,  it  is  error  to  refute  such 
State,  33  Ind.  418.  demand.     Woodall  ».   State,   35    Te». 

Where,  on  the  third  day  of  the   term,  App.  617. 

the  gnuid  jury   came   into    court  and  Same — In  radar*!  OonrU. — A  prisoner 

aaVed  to  be  dlschar|^d,  there  being  no  is  not  entitled,  under  the  United  States 

one  present  with  them  acting  as  attor-  constitution,  art.  6  of  the  amendments, 

ney  for  the  state,  and  sayinK  that  they  to  have  a  copy  of  an  indictment  against 

could  not  present  any  bill  of^ndictment,  him   furnished   at  the   expense  of  the 

not  having  a  district  attorney,  and  they  government.      United   States   t;.  Bick- 

nere    accordingly    discharged  without  lord,  4  Blalchf  C.  C.  337. 

returning  any  bill  of  indictment,  It  was  Under  the  statute  of  1790,  ch.  90,  {  38, 

keld  that  a  person  previously  commit-  which   requires  that  in  capital  cases  a 

ted   to  the  custody  of  the  sheriff  upon  copy  of  the  indictment,  etc.,  should  be 

the    charge  of   murder   must    be    dis-  delivered   to    the    prisoner   two  entire 

charged  on  his  motion,  no  indictment  days  before  the  trial,  the  word  "trial" 

or  information  having  been  presented  means   the   trying  of  the   case  by  the 

against  liim.    Bennett  v.  State,  i^  Tex.  jury,   and    not    the    arraignment    and 

701.  pleading   preparatory  to  such  trial   by 

1.   See  Aaron  v.  State,  39  Ala.  75;  the  jury.     U.  S.  t'.  Curtis,  4  Mason,  C. 

Chaney  v.  State,  31  Ala.  341;   Bill  v.  C.  332. 

State,   39   Ala.  34;   Friar   v. '  Slate,   4  Santa — OopT  FnrtiUliad   by  BbartC^ 

Miss.  (3  How.)  431;    Woodall  V.  State,  It   is   not   error   that   the   copy  of  the 

3j  Tei.   App.   G17;  U.    S.  V.  Curtis,  4  venue  and  Indictment  are  furnished  to 

Mason  C.  C.  333.  the   prisoner  by  the  sheriff.      Friar  v. 

SwTles  of  Copy,  ato.— Under  the  Ala-  State,  4  Miss.  (3  How.)  433. 

bama  code,  section  3576,  when  a  person  Buna — Cluuisa  of  Law. — In  a  criminal 

indicted  for  a  capital  offence  Is  In  actual  case  which  was  pending  when  the  code 

conlinement,  he  is  entitled  to  a  list  of  went  into  effect,  the  prisoner's  right  to 

the  jurors  summoned  for   nis   trial,  at  a  copy  of  the  r'ewtVe  must  be  determined 

least  two  days  before  the  day  appointed  by  the   former  law.      Chaney  v.  State, 

for  trial;  but  If  lie  Is  not  in  actual  cus-  31  Ala.  343, 

tody,  and  have  counsel,  whose  names  Ohanxa  of  InOletment — Sarrto*  Of 
are  so  entered  on  the  docket,  the  right  Oopjr. — Where  on  the  trial  of  an  indict- 
to  such  list  does  not  arise,  either  in  ment  forshooting  with  intent tomurder 
favor  of  the  defendant  or  his  counsel,  "while  lying  in  wait,"  the  aggravating 
-except  on  application  by  the  latter.  Bill  circumstances  alleged  were  stricken 
T'.  State,  2g  Ala.  34.  from    the    Indictment,    there    was    no 

Under  Code  Crim.  Proc.  Texas,  arts,  necessity    of    a    new    service    of    the 

j;o4,  C05,  providing  that,  where  the  ac-  indictment.     State  ti.  Evans,  39  La.  An. 

cused  is  in  custody,  as  soon  as  the  in-  913, 

dictment  is  presented   a  certified  copy  OtiJaGtlan  ftor  faUnra  to  Sarra— Copy 

shall    be   made   out   and   served   upon  audUata. — An  objection  that  a  copy  of 

him;  and  under  art.  533,  providing  that  the  indictment  on  a  list  of  the  juron 

in  cases  where  defendant  is  entitled  to  was  not  furnished  as  required  must  be 

be  served  with  a  copy   of  the   indict-  taken   at  the  trial.      State  v.  Cook,  Vt 

ment   he  shall   t>e    allowed  two  days'  La.  An.  145. 
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^rand  jury,  upon  whose  testimony  the  indictment  was  found;' 
otherwise  as  to  those  witnesses  whom  the  prosecuting  officer 
proposes  to  call  upon  the  trial.*  And  it  seems  that  the  defend- 
ant is  entitled  as  of  right  to  be  furnished  with  or  permitted  to 
take  a  copy  of  the  testimony  before  the  grand  jury  upon  which 
he  was  indicted.* 

10.  Low  or  DeitnutloB;  Sepladng— <i.  Effect  of  Loss  Gen- 
erally.— Where  an  indictment  is  lost  it  cannot  be  replaced 
by  affidavit  of  the  clerk  or  the  order  of  the  court,  and  the  de- 
fendant cannot  be  tried  thereon,  even  when  lost  after  the  defend- 
ant has  been  arraigned  and  pleaded.* 

Mrvlae    PenawOlT — BvadlnB,  eta. —  the  grand  jur^  durine  the  same  tenn. 

Where   «    prisoner   in   &ctua.l  confine-  Com.  v.  Edwards.  70  MasB.  (4  Graj')  i. 

ment    Is    served    with    copies    of    the  S.    Hofler    v.    State,   16    Ark.     534; 

indictment  and  venire  penonall}'.  it  is  People  v.  Richmond,  j  K.  Y.  Cr.  Cas. 

not  necessary  that  they  be  read  to  him,  97;    except     possiblj    to     enable     the 

nor  that  copies  should  be  served  on  his  defendant    to    move   to   set  aside   the 

counsel*      Aaron    v.    State,    39    Ala.  indictment  for  the  reasons  pointed  out 

75.  by  statute  authorizing  the  granting  of 

That  certain  words  endorsed  on  the  such  relief.     People  11.  Richmond,  5  N. 

original  indictment  were  not  contained  Y.  Cr.  Cas.  97. 

on    the    copy    served    is     immaterial.  4.  Ganaway   v.   State,  21    Ala.  773; 

Statcf.  Valere,39  La.  An.  1060.  Boyd   v.   State,  6   Coldw.   (Tenn.)    i; 

Where  a  justice   of  the   peace  was  Bradshaw    v.    Com.,  16    Gratt.    (Va.) 

Indicted   for  malpractice    in   office,   in  507;b.  c  86  Am.  Dec.  71s.     See  State 

wilfully  and  knowlnglj' demanding  and  i>.    Harrison,    10    Verg.    (Tenn.)    543. 

receiving     more    costs    than    he    was  Compare    Smith  -v.  State,  4  G.  Greene 

entitled  to  under  the  law,  a  service  on  (Iowa)  189;  Com.  v.  Roland,  97   Mass. 

him  of  a  copy  of  the  indictment,  except  598. 

that  It  did  not  contain  the  names  of  the  Lo«t    Uullatment.— In     Bradford     v. 

grand  jurors,  was   a  subalantlal  com-  State,  54  Ala.  130,  it  was  decided  that 

pliance  with    tlie   law;   and   a   special  where  an  indictment  is  lost  aher  the 

(ilea  alleging  that  this  service  was  defendant  has  been  arraigned  and  tiis 
nsufliclent  was  properlj'  stricken  out  plea  has  been  entered,  the  court  has 
on  demurrer.  Ridenhour  v.  State,  75  inherent  power,  without  the  consent  of 
Ga.  382.  the  prisoner  or  his  counsel,  to  order  the 
1.  Com.  V.  Locke,  31  Mass.  (14  sulistitution  of  an  indictment  lost  after 
Pick.)  485.  See  Com.  v.  Knapp,  36  that  stage  of  the  proceedings. 
Mass.  (9  Pick.)  496;  B.  c,  3o  Am.  Dec.  Mime  Pro  Ttme  Entry  or  Sotimi  of 
491.  See^of/,  VII,  13,  h,  {4).  bdlotment.— The  defendant  in  a 
Uioda  or  Wltnwa. — If,  following  the  criminal  prosecution  cannot  be  put 
name  of  a  witness  in  the  list,  which  the  upon  trial  on  a  nunt  fro  Ihhc  entry , 
statute  requires  to  be  furnished  to  a  made  by  the  order  of  the  court,  showing 
defendant  In  certain  criminal  actions,  the  return  into  the  court  hy  the  grand 
there  is  a  designation  of  a  town  and  jun'  on  an  indictment  against  the 
state.  It  is  a  aulficieiit  designalion  of  delendant,  and  that  it  has  been  de- 
abode,  although  the  preposition  "  oV  is  strayed.  Buckner  v.  State,  j6  Ind. 
omitted.      Lord    v.   State,   iS    N.    H.  108. 

173.  It   is   said   in    People   v.  Burdock,  3 

1.    See    Keener  v.  State,  18  Ga.  104;  Cai.  (N.  Y.)  104:  s.  c.  Col.  &  Cai.  4j;8, 

Com.  V.  Walton,  34   Mass.   (17  Pick.)  that  if  tlie  record  of  an  indictment  be 

403.  lost  the  court  will  grant  leave  to  file  one 

Cam*  Hot  Oapltel. — A  defendant  in  a  huhc  fro  tunc.     But  this  case  is  critl- 

criminal    case,   not    capital,   who    has  cised  in  Bradshaw  v.  Com.,  16  Gratt. 

been  furnished  by  the  district  attorney  (Va.)  507;  s,  C..S6  Am.  Dec.  731. 

with  a  tistof  the  witnesses  sworn  before  In  dom.  v.  Keger,  1   Duv.  (Ky.)  340, 

the  grand  jury  in  his  case,  is  not  enti-  the  court  say:  "That  wWle  the  power 

tied,  of  right,  to  Inspect  the  record  of  in  the  court  to  replace  «  lost  indict- 

ihc  1i»t  of  all  the  witnesses  sworn  before  ment.  that  11  cannot  be  replaced  bj  a 
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*.  Right  and  Power  of  Court  to  Order  New  Indict- 
ment.— The  general  power  which  courts  have  over  pleadings 
does  not  extend  to  indictments,  because  an  indictment  proceeds 
from  a  grand  jury,  and  the  court  has  no  creative  or  amendatory 
power  over  it ;  if  it  is  defective,  another  grand  jury  must  supply 
the  defects  by  effecting  another  indictment ;  if  it  be  lost  or  de- 
stroyed the  only  remedy  of  the  prosecution  is  to  have  the  accused 
reindicted.* 


ceedings  would  be  the  institution  of  a,  suggestion   will   be   entered    upon  the 

new  prosecution  in  which   the  limlCa-  minutes  of  the   court,  and  then  a  new 

tlon  would  run  up  to  the  new  indict-  indictment  may  be  Eubstituted  upon  the 

ment  into  court.  written    statement  of  the  district   at- 

KaaMrlnc  MntUatwt  Indletment. — It  torney  that  does  substantially  the  same 

has  been  held  [n  Massachusetts  that  an  as  that  which   has  been  lost  or  inislaid. 

Indictment  torn  into  three  pieces,  which  See    Graham   v.    State,   43   Tex.   5_i^; 

may   be   so  enacted   as    to    restore   it  Withers   v.   State,   21   Tex.  App.  aio; 

substantially  in   the  form  in   which   it  Beardali    ».   Stole,   4   Tex.   App.  631; 

was  presented  in  court  for  the  grand  Clampitt  v.  Slate,  3  Tex.  App.  63S. 

jury,  is  sufficient  as  a  basis  for  further  In  Teiui«MM  it  Is  provided  by  statute 

legal  proceedings.     Com.  v.  Roland,  97  that    indictments   in    cases    of    feionv 

Mass.  598.  shall  be  entered  in  full  on  the  minute's 

After  an  Indictment  was  returned  by  of   the  court,   and  that   a  copy  of  the 

the  grand  jury,  it  was  accidentally  cut  minutes    shall   be  as  good  and  valid  as 

into  three  pieces,  butwithoutdeslroying  (he  originals,  if  at   anytime   the  latter 

•ny  material  words.     Held,  that  it  was  are   lost  or    destroyed.     See   Boyd  i'. 

not  thereby  rendered  insufficient   as  a  State,  6  Coldw.  (Tenn.)  i,  3. 

basis  for  further  proceedings.     Com.  v.  In  WiilHlppi   the   statute   provides 

Roland,  97  Mass.  59S.  that  where  an  indictment  has  been  lout, 

tndietinant  Kiut  tM  AmMkc  Eseorda  destroyed  or  quashed,  the  further  time 
at  Tim*  or    Bentmte*. — The   Supreme  '  of  six  months  shall  be  allowed  for  the 

Court    of    Ohio    ketd.  in    the    case    of  finding  of  a  new    indictment.     Thomp- 

_Moun(s  r>.  State,  14  Ohio  295,  306,  that  son  v.  State,  54  Miss.  740,  74.^. 

'it  is  not  essential   that  the   indictment  Whenever  there  is  a  period  of  limita- 

Bhould  be  among  the  records  at  the  time  tion  prescribed  and   an  indictment  has 

the  sentence  was  passed.  been   lost,   destroyed   or    quashed,   six 

The  Supreme  Court  of  Iowa  say.  In  months  additional  is  given  within  which 

Smith  r.  State,  4  G.Greene  (Iowa)  i8g,  to  find   a   new  one;  but  if  the  offence 

that  the  mere  fact  (hat  the  indictment  committed   is   one  of  that  clasf  for  the 

was  stolen  or  missing  ailer  the  trial  and  prosecution   of  which  no  bar   U  estab- 

could  not  be  sent  by  file  to  each  of  them  lished,  the  destruction  of  the  indictment 

will  not  justify  an  appellate  court    in  cannot  have  the   effect  of  creating  the 

reversing  the  judgment.  summary  bar  of  six  months   from   the 

StKtntory  Bnaetmentt. — In  several  of  date  of  the  destruction.  Thompson  i'. 
the  states  slatiilea  have  been  enacted  State,  .';4  Miss.  740. 
providing  for  the  replacement  of  lost  In  Indluia  the  statute  provides  that 
or  destroyed  indictments.  In  such  indictments  must  be  recorded,  and  that 
slates  the  fact  of  the  loss  is  to  b«  en-  in  case  of  their  loss  the  defendant  may 
tered  upon  the  minutes  of  the  court,  be  tried  upon  a  copy  taken  from  the 
which  puts  a  stop  to  the  running  of  the  record  and  certified  by  the  state.  Buck- 
statute  of  limitations,  and  a  new  indict-  ner  i'.  State.  ^6  Ind.  :oS. 
ment  is  prepared.  This  second  indict*  In  Suuai  the  statute  authorizes  tlie 
ment  is  to  be  found  in  the  same  manner  replacement  of  lost  Indictments  by 
as  the  first,  upon  the  testimony  of  wit-  copies.  Millar  i>.  State.  1  Kan.  174.  181. 
nesses  sworn  to  give  evidence  to  the  In  Qeprgla  tlierc  is  a  statutory  pro- 
grand  jury.  State  f.  Adams,  17  Tex.  vliion  authorizing  (he  replacement  of 
233;  State  V.  Elliott.  14  Tex.  433.  indictments    by    copies.     Reinhart    v. 

Tbs  Texu  statute  has  been  recently  State,  29  Ga.  t,^^. 

cnanged,  wa  that  now  when  on  indict-  1.  Bradford   i'.   Slate.   54   Ala.   zyi\ 
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C.  SUFFICIE^'CV  OF  AND  MODE  OF  FINDING  NeW  INDICT- 
MENT.— A  grand  jury  may,  without  examining  witnesses,  find  a 
new  indictment  as  a  substitute  for  another  indictment  found  by 
them  upon  an  investigation  of  the  facts  at  a  previous  term,* 

d.  Effect  of  New  Indictment;  Subsequent  Trial  and 
Conviction. — Where  an  indictment  has  been  returned  against  a 
party,  and  has  been  lost  or  not  accounted  for,  and  another  i» 
passed  against  him  for  the  same  offence,  the  first  is  not  substi- 
tuted by  the  second,  and  the  proceedings  under  it  will  not  im- 
pair the  first,  so  that  it  is  immaterial  upon  which  one  the  accused 
is  tried.* 

e.  Copies;  Proof  of  Contents. — Where  an  indictment  or 
information  has  been  lost,  it  is  held  In  some  jurisdictions  that  a 

Ganawaj  v.  State,  a  Ala.  773;  State  v.  tried  before  a  justice  of  the  peace  could 

Neiderer,  94  Mo.  79;  State  t.  Harrison,  not  be  found  when  case  was  called  in 

\a  Yei^.   {Tenn.)    543;    Bradshaw   v.  the  circuit  court,  there  was  no  error  in 

Com.,  ibGratt.  (Va.)  507;  s.  c,  86  Am.  permitting  proseculing  attorney  to  file  a 

Dec.  719.  substiluted  affidavit  j  in  absence  of  proof 

Vliera  mi  Indictment  la  loct,  a  special  to  the  contrary  it  will  be  presumed  that 

judge   elected  to  try  the  case  can  order  substituted  affidavit  did  not  difler  from 

the  summoning  of  the  Ki'and  jury,  eo  the  original.   Small  i>.  State,  io6Ind. 94. 

tliat  an  indictment  may  be  returned  on  1.  Com.  v.  Keger,  t  Duv.  (Ky.)  340; 

which  the  defendant    may    be    tried.  Com.  ii.  Woods,  76  Mass.  (loGrav)  477. 

State   V.  Neiderer, 94   Mo.  79;  s. c,  13  See  State  v.  Elliott,  i4TeK.433.' 

West.  123,  6  S.  W.  Rep.  708.  The  course  to  be  pursued  in  the  case 

In   ftu   AlAbuna  case   it  waa  decided  of  a  lost  indictment  is  plainly  indicated 

that  where  the  indictment  is  lost  after  in  the  statute.     The  fact  of  the  loss  is  to 

the  defendant  iias  t>een  arraigned  and  be  entered  on  the  minutes  of  the  court, 

his  plea  hax  been  entered,  the  court  has  which  avoids  the  statute  of  limitations, 

inherent  power,  without  tlie  consent  of  and  a  new  indictment  is  to  l>e  preferred. 

the  prisoner  or  his  counsel,  to  order  the  The  second  is  to  be  found  in  the  same 

substitution  of  an  indictment  lost  after  manner  as  the  first,  on  the  testimony  of 

that  stage  of  the  proceedings.  Bradford  witnesses,  sworn  to  give  evidence  before 

1}.  State,  54    Ala.     230;     distinguishing  the  grand    jury,   touching  the  truth   of 

21   Ala.   772.     The   court  in   this  case  the  accusation;  and  the  prosecution  is  to 

recf^nized   the   force  of  the   reasoning  be  conducted  on  the  second  indictment 

of  Ganaway   *.  State,  2a  Ala.  772,  that  in   the  same  manner  as  it  would  have 

where  the   indictment  is  lost  before  the  been  on  the  first.     State  v.  Elliott,  14 

•naignment  it  cannot  be  rr.placed.  Tex.  4I3. 

Wheraludletment  Puilolnsd. — Where  Where  an  indictment  has  been  ab- 
the  papers  have  been  purloined  from  stracted  from  the  clerk's  office,  a  subse- 
the  clerk's  office,  the  district  attorney  quent  indictment  found  by  a  different 
may  enter  a  nolle  prosequi  and  pre-  grand  jury  cannot  be  Eubetituted  for  it- 
gent  a  new  indictment.  State  I'.  Pierre,  But  the  destruction  of  the  indictment 
38  La.  An.  gi.  would  not  abate  the  prosecution.      By  a 

Finding  Second  IndlctmMit. — Rev.  St.  dismiasal   of  the   pending  prosecution. 

Mo.,  I)  1879,  enacts  that  a  special  judge  and  with  the  consent  of  the  court,  the 

shall,  during   the   hearing  of   the   par-  case  could  be  again  submitted  to  a  grand 

ticular  cause,  possess  all  the  powers  of  jury  for  a  new  indictment,  which  would, 

the   regular    judge.     Under   acts   Mo.  in  efiect,  be  a  new  prosecution,  and  as 

1874,  p.  99,  Ij   7,   courts   may   summon  such  the  time  within  which  the  offence 

another,   the     indictment     lieing    lost,  must  have  been   committed  should  be 

pending  a  trial  iKfore   a   special  judge,  eellmated    from  the  date  of  its   return 

Held,  that  he  might  summon  a  grand  into    court.     Com.   v.   Keger,   I    Duv. 

jury  to    find    an    indictment.      State  z:  (Ky.)  240. 

Neiderer,  94  Mo.  79.  3.   Reddan   v.    State,     4    G.  Greene 

~*     ■■      ■" -         .              ,    Com..  iiS 
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certified  copy  thereof,  taken  from  the  record  book,  may  be  substi- 
tuted therefor,  upon  which  copy  the  trial  may  proceed.*  But  a 
<lifferent  rule  prevails  in  other  jurisdictions* 

Where  an  indictment  or  presentment  has  been  lost  or  de- 
stroyed, parol  evidence  of  its  contents  is  admissible,  the  same  as 
with  any  other  document  where  the  case  does  not  from  its  char- 
acter disclose  the  existence  of  other  or  better  evidence.' 

n.  Secoadladiotanent;  BameOflenw;  Jeopardy^ — a.  Pendency; 
Bar;  Separate  Indictments. — The  mere  pendency  of  an  in- 
dictment is  no  bar  to  the  filing  of  an  information  or  another  in- 
dictment for  the  same  oilence.'     The  accused  cannot  be  tried  on 

Thus  where  an  indictment  was  found,  Bradsliaw  v.  Com.,  i6Gratt.  (Va.)  507; 
but,  when  the  cane  came  on  for  trial,  %.  c,  S6  Am,  Dec.  732. 
was  said  to  be  loEt,  and  another  was  SIiowliiB  Loaa  of  IndlotmoBt. — Where 
found,  but  was  quashed  as  being  defect-  the  presentment  on  the  record  appeared 
Ive,  when  the  first  one  was  found,  ktld  to  be  the  original,  the  party  was  not  al- 
that  the  second  did  not  supersede  the  lowed  to  show  in  arre&t  of  judgment 
first,  nor  the  proceedings  under  it  im-     that  Che  original  had  been  lost,  and  that 

giir    the   first.    Reddan   v.  State,  4  G.     the  one  produced  was  in  fact  but  a  copy, 
reene  (Iowa)  117.  the  record  not  showing  that  the  original 

1.  Buckner  v.  State,  ^6Ind.  so8;  Mil-  had  not  been  found.  Reinhart  v.  State, 
)ari'.  State,  2  Kan.  174;  State  f.Thomas,     39  Ga.   522.    The    party   should   have, 

SLa.  An.  318;  State  v.  Simpson,  67     moved  for   a  new  trial,  on  the  ^ound 
o.  647;  Magee  v.  State,  14  Tex.  App,     that  the  paper  providing  to  be  original 
366.  was  in  fact  a  copy.      Reinhart  w.  State, 

Baplftclng  Loit  Indictment. — The  de-  29  Ga,  533. 
fendani  In  a  criminal  prosecution  can-  8.  People  v.  Dennis,  4  Mich.  609;  s.  Ct 
not  be  put  upon  trial  on  an  indictment  69  Am.  Dec.  338.  See  also  Derrett  t>. 
against  him  which  has  been  destroyed,  Alexander,  3j  Ala,  265;  Davies  i'.  Pet- 
and  of  which  there  is  no  record.  If  a  tit,  11  Ark.  349;  Jackson  v.  Cullum,  a 
record  of  the  Indictment  exists,  the  de-  Blackf.  (Ind,)  328;  s.  c,  .f  i  Am.  Dec. 
fendant  may  be  arraigned  on  a  certified  I38;  Donaldson  v.  Winter,  1  La.  137; 
copy;  but  tfie  copy  must  appear  by  the  Simpson  v.  Norton,  4cMe.  381;  Gore  r. 
transcriptof  the  record  on  error.  Buck-  Elwell,  33  Me.  442;  Tillotson  v.  War- 
ner V.  State,  56  Ind,  loS,  ner,  69  Mass.  (3  Gray)  574,  577;  Com. 

An  indictment  being  lost,  the  district  v.  Roark.  63  Mass,  (8  Cush,)  no,  lis; 
attorney,  by  written  statement,  sug-  Stockbridge  v.  West  Stockliridge.  13 
gested  the  fact,  and  asked  that  an  in-  Maes.  400;  Eakin  v.  Vance,  iS  Miss, 
strument,  which  he  then  presented  and  (10  Smed,  &  M.)  549;  s.c.,48  Am.  Dec. 
claimed  to  be  a  substantial  copy,  be  770;  Hall  v.  Manchester,  40  N.  H.  410; 
received  and  filed  as  a  substitution.  The  Harris  v.  McRea,  4  Ired.  (N.  C,}  L.  8t: 
motion  was  granted,  and  a  substitution  Cutbush  v.  Gill>ert.  4  Serg.  &  R.  (Pa.) 
filed  the  same  day.  Held,  a  compliance  555;  Adams  v.  Belz,  1  Watts  (Pa.)  415, 
with  Tex.  Code,  art.  434.  Magee  v.  438;  s.  c,  26  Am.  Dec.  79;  Hill  v.  Par- 
State.  14  Tex.  App.  366,  ker,sRich   (S.  C)  L,  87;  Newcombn. 

Where  the  appellant  was  tried  upon  Drummond,  4  L«igh  (Va.)  ^7;  Burton 
a  copy  of  the  indictment  as  found  on  v.  Driggs,  87  U.  S.  {20  Wall.)  125; 
record,  and  not  upon  the  original  bill  Anonymous,  1  Salk.  384;  U,  S.  f.  Gil- 
signed  by  the  foreman,  it  was  held  that,  bcrt,  3  Sumn.  (CO.)  19,80,81}  Knight  f. 
as  it  would  have  been  proper  to  show  Danler,  Hardres  (Eng,  Exch.)  323. 
by  affidavit  that  the  original  bill  had  In  the  case  of  Bradshaw  v.  Com.,  16 
been  lost  or  destroyed,  the  omission  to  Gratt.  (Va.)  507;  s.  c,  86  Am.  Dec.  723, 
file  such  affidavit,  or  to  place  it  upon  a  judgment  was  reversed  where  a  man 
record  if  filed,  would  be  merely  a  "tech-  was  tried  and  convicted  upon  parol 
nicalerroror  defecfwithin  themeaning  proof  of  the  contents  of  a  lost  indict- 
of  section  176  of  the  Criminal  Code,  and     ment  against  him. 

must  be  disregarded,  Millar  v.  State,  4.  See  also  6,  d,  and  tit  Jeopardv, 
2  Kan.  174.  this  series. 

a.    See   Ganaway  v.   State,  33   Ala.        S.  Perkinsv.  State,  66  Ala.457;  Hud- 

773;  Reinhart  v.    State,  29    Ga,   532;    speth  v.  State,  50  Ark.5341  State  v.Mc- 
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both  indictments ;  *  the  first  wi]l  be  regarded  as  suspended  by  the 
second,  and  should  be  quashed.* 

b.  After  Conviction  or  Acquittal. — A  conviction  or  ac- 
quittal of  one  of  several  counts,  an  indictment  for  an  entire  dis- 
charge of  the  defendant  therefrom,  and  he  cannot  be  put  a 
second  time  upon  his  trial  upon  that  count.*  However,  where 
Kinnej,  31  Kan.  570^  Com.i'.  Berry,  71  tice  of  finding  two  or  more  indictments 
Ma«s.  (5  Gray)  93;  State  v.  Vincent,  91  for  different  degrees  of  the  nanie  offence 
Mo.  66a;  Blatchley  v.  Moser,  15  Wend,  or  for  diOerent  oftenceB,  I'ounded  on  the 
(N.  Y.)  115;  Stale  v.  Johnson,  5  Jones  satne  matter,  is  disapproved  of,  as  n 
(N.  C.)  L.  Jit;  Bailey  v.  Stale,  11  Teit.  general  rule.  People  v.  Van  Home.  .S 
App.   140;   Stuart  v.   Com.,   18  Gratt.     Barb.  {N.  Y.)  ii;8. 

(Va.)9jo;  U.  S.».Hil],  i  Brock.C.  C.         1.  Stuart   t.   Com,,  28  Gratt.   (Va.) 
156.  950. 

ThUB  it  hM  been  <te/i/ that  an  indict-  9.  See  Hudspeth  v.  Slate,  50  Ark. 
■nent  for  selling  liquor  without  licence  534;  State  v.  Vincent,  91  Mo.  663;  s.  c, 
U  no  bar  to  an  action  for  the  penalty     4  S.  W.  Rep.  430. 

y  statute  in  such  cases.     Blatch-         Flndlnc  Seoond  IniUctiiLBnl. — Under  a 
loser,  ij  Wend.  (N.  Y.)  315.  statute  providing  that  the  State,  pending 

"Tb»  flndlng  or  a  new  1)11)  Ot  Indict-  an  indictment,  may  file  a  new  indict- 
mant  IUt  th«  um*  falony,  varving  the  ment  for  the  same  offence,  and  that  the 
terms  in  which  the  offence  is  charged,  la  first  Indictment  shall  be  deemed  to  be 
simply  adding  a  new  count,  and  the  suspended  and  shall  be  quashed,  a 
whole  constitutes  but  one  proceeding;  motion  to  dismiss  the  second  Indict- 
anorder  therefore  for  the  removal  of  a  ment  on  the  ground  that  the  first  in- 
cause  applies  to  the  several  bills  that  dictment  is  pending  is  properly  denied, 
have  been  found  against  the  defendant  whether  or  not  the  (irst  indictment  has 
State  V.  Johnson,  5  Jones,  (N.  C.)  L.  been  quashed.  State  -o.  Vincent,  91 
Mo.  661. 

grand    jury    for   a   particular  ottence,     new     indictment     charging   the    1 


V^l 


An  Individual  Is  presented  by  the  Vhui  ui  indiotmant  la  igninwd,  a 
jury  for  a  particular  offence,  new  indictment  charging  the  same 
bill    of    indictment     for     the    offence  may  be  sent  to  the  grand  jury, 


same    offence    Is    sent    to    the    grand  with  the  names  of  other 

jury  by  the  attorney    of    the    United  dorsed  thereon.      State  v.  Harris,  91  N. 

States,    which  they  find  "a  true  bill."  C.  6^6. 

At  a  subsequent  term  of  the  court  the  Wiiea   a    aMond  lAdiotmant  la  pre- 

attoriiey    enters  a    nolle  frosequi.     It  farrad  on   *«coiut   oT   Eatal  ttaftcta  In 

leems  that  the  indictment  was  but  an  tha  Ant  or  iii  t.ic  organization  of  the 

amendment  of   the    presentment,  that  grand  jury  by  which  it  was  found,  the 

the  presentment  was  embodied  with  the  better  and  more  usual  practice  is  that 

Indictment  and  perished  with  it.     U.S.  the  second   indictment  shall  be  found 

V.  Hill,  I  Brock.  C.  C.  \tfs.  before  the  first  is  quashed.      Perkins  v. 

Where  an  Indictment  was  found  by  a  State,  66  Ala.  4.^7. 
grand  jury  against  a  husband  for  vio-  3,  Campbell  v.  State,  o  Yerg. 
fent  treatment  of  and  separation  from  (Tenn.)  333;  See  State  v.  Collis,  73 
his  wife,  and  there  was  a  suit  pending  Iowa  1:43;  Richards  v.  State,  11  Neb- 
on  the  other  side  of  the  court  against  14^;  Phillips  v.  State,  85  Tenn.  551. 
him,  for  alimony,  a  presentment  ofthe  Thus  whereadefendantwhohas  been 
same  person,  by  the  same  grand  jurv,  acquitted  on  some  counts,  and  convicted 
for  the  same  cause  was  quashed,  ^x  upon  others,  moves  for  a  new  trial  gen- 
/arf«  Chauvin,  T.  U.  P.  Charlt.  (Ga.)  erally,  it  is  only  applicable  to  the  count 
14.  upon  which  he  was  convicted,  and   if 

Oompdllng     atnta      to     Slaot.— One  the  court  sets  aside  the  whole  verdict,  it 

against  whom   several  Indictments  for  is    erroneous.      Campbell    v.  State,   9 

the   same  diarge   are   pending   cannot  Yerg.  (Tenn.)  333. 

compel  the  state  to  elect  on  which  it  Under  a   statute   providing  that  the 

will  proceed;   such    mere  pendency  is  dismissalofachargeagainstapersonby 

not  jeopardy.     Bailey  f .  State,  1 1  Ten.  a  grand  ^ury  "does  not  prevent  the  same 

App.  140.  from  being  again  submitted  to  a  grand 

Ittdiotmanta  for  Dtnarant  Dagraea  for  jury  as  often  as  the  court  may  direct,  it 

■naM  Olbnea. — In  New  York  the  prac-  cannot  again  be  submitted"  does   not 
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prevent  the  grand  jury  from  finding  an  TrUl  (W  Itorder  Bar  to  iBdlotnwiit  fi>T 
indictment  upon  their  own  motjon  on  a  InvoltULMry  "»"■'■  "!>■**' — In  the 
■:har^  that  has  since  been  disLnisBed  case  of  Hilands  v.  Com.,  114  Pa.  St. 
hut  which  hsB  not  been  resubmitted  by  372,  A  was  convicted  and  indicted 
llie  court.  State  v.  CoIHb,  73  Iowa  for  involuntary  manslauehter.  When 
.>;42.  called  upon  to  plead  to  the  indictment 
As  to  requisiteti  of  the  record  of  a  dis-  he  filed  u  special  plea  getting  forth  that 
<^hurge  under  the  "two  term  rule"  pre-  lie  had  been  indicted  and  tried  in  the 
hi-ribed  by  the  Pa.  Stat,  of  i860,  in  or-  same  court  upon  the  charge  of  mur- 
<ler  to  bar  a  second  indictment  Hester  der;  that  upon  such  previous  trial  he 
!■-  Com.,  8";  Pa,  St.  139.  had  been  convicted  of  murder  in  the 
Powar  of  proHBiitor  to  Fll*  InfDrniA-  first  degree;  that  this  had  been  re- 
tlon. — Where  a  party  is  bound  over  to  versed  by  the  gnpreme  court,  and  that 
;iwa!t  the  action  of  a  grand  jury,  and  he  had  lieen  discharged  from  said  in- 
tlie  grand  jury  investigates  the  charge  dictraent;  that  the  indictment  for  invoU 
ilnd  makes  report  to  the  court  "No  uiitary  manslaughter  involves  the  same 
oauEie  of  action,"  and  the  accused  Is  facts  and  circumstances  as  were  >n- 
thereupon  discharged,  the  prosecuting  volved  in  the  charge  of  murder;  and 
attorney  cannot  thereupon  treat  such  that  this  last  char^  was  for  the  same 
finding  as  void  and  file  an  information  oSence  for  which  he  had  been  dis- 
agalnst  the  accused  for  the  same  offence  chained.  To  this  plea  .the  common- 
upon  the  same  evidence;  the  jury  wealth  demurred  and  the  court  below 
being  the  judges  of  the  credibility  sustained  the  demurrer.  Held,  that 
of  the  witnesses.  Richards  t>.  State,  this  was  correct,  and  that  the  trial  for 
31  Neb.14?.  murder  did  not  place  A  in  jeopardy  of 
Bltoet  of  Fanner  Oonvietion. — Where  a  conviction  for  involuntary  man- 
wearing  apparel  hanging  on  one  side  of  slaughter. 

a  room  and  belonging  to  a  woman,  and  Acquittal  of  Bot)lNT7  Ban  a  ROm- 
wearing  apparel  hanging  on  the  opposite  eatloii  for  Laroanr. — In  the  case  of 
aide  of  the  same  room  belonging  to  her  State  v.  Mikesell,  70  Iowa  176,  it  was 
daughter,  and  at  such  a  distance  away  held  that  a  previous  acquittal,  on  trial 
that  both  could  not  be  taken  Into  pos-  ofan  indictment  forrobbery.undercode 
session  by  the  same  person  at  the  Iowa,  section  3903,  fixing  the  penalty  for 
same  moment,  were  stolen  at  the  same  larcen^v  from  a  dwelling  house,  in  the 
occasion  and  two  indictments  were  re-  night  time,  of  property  exceeding  fao, 
turned  against  the  defendant,  one  if  a  good  defence  to  an  indictment,  un- 
charging him  with  the  larceny  of  the  der  code,  section  3858,  which  enacts  that 
mother's  property,  and  the  other  with  '"if  any  person,  with  force  or  violence, 
that  of  the  daughter's,  it  wa^  held  or  by  putting  in  fear,  shall  steal  and 
that, as  there  were  two  distinct  purchases  take  from  the  person  of  another  any 
and  two  distinct  properties,  there  were  property  which  is  the  subject  of  lar- 
two  distinct  larcenies;  and  a  previous  ceny,  he  is  guilty  of  robbery,"  for  a 
trial  and  acquittal  of  the  larcenies  robbery  of  the  same  property  de- 
of  the  mother's  property  was  scribed  in  the  first  indictment,  as  it  is 
not  a  bar  to  a  trial  for  the  larceny  also  to  an  indictment  for  any  other  of- 
of  the  daughter's  property.  Phillips  v.  fence  in  which,  such  larceny  is  an  es- 
Stale,  %i  Tenn,  551.      See  State  v.  Bla-  sential  element. 

hut,  48  Ark.  34;  State  f.  Mikesell.  70  In  the  case  of  State  v.  Hennessey,  13 
Iowa  176;  Com.  v.  Andrews,  J  Mass.  Ohio  St.  339;  s.  c,  13  Am.  Rep.  153,  it 
409;  Hilands  v.  Com..  114  Pa.  St.  372;  was  held  that  where  several  ar- 
Slate  «.  Thurston,  2  McMuil.  (S.C.)L.  tides  of  property  were  stolen  at  the 
382;  Morton  ■v.  State,  i  Lea  (Tenn.)  same  time,  the  transaction  being  the 
498.  same,  the  whole,  although  they  belong 
Lareany  of  Kanaj — Bar. — Where  a  to  different  owners,  may  be  embraced 
defendant  who  is  tried  on  an  indictment  in  one  count  of  the  indictment,  and  the 
for  larceny  of  money,  and  acquitted  on  taking  thereof  charged  as  one  oSence. 
the  ground  that  the  taking  of  the  money  See  Com.  u,  Andrews,  i  Mass.  409. 
under  the  circumstances  was  not  lar-  To  sustain  a  plea  of  former  convic- 
ceny,  it  was  held  that  the  acquittal  tion,  the  defendant  must  not  only  pro- 
wan  not  a  bar  to  a  subsequent  indict-  duce  the  record  of  conviction,  but  show 
ment  for  embezzling  the  same  money,  that  he  has  been  tried  for  the  same  of- 
People  ■a.  Burch,  s  N.  Y.  Cr.  L.  Rep.  fence  for  which  he  is  being  prosecuted. 
29.  SUte  V.  BUhut,  48  Ark.  34. 
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the  information  fails  through  variance,  a  verdict  of  acquittal  does 
not  prevent  the  filing  of  a  new  information  avoiding  the  vari- 
ance.* 

c.  After  Quashing  Indictment;  Reversal  or  Arrest 
OF  Judgment. — Where  an  indictment  has  been  demurred  to,  the 
demurrer  sustained,  and  the  indictment  quashed,  the  matter 
should  be  resubmitted  to  the  grand  jury.*  In  such  a  case  it  is 
not  necessary,  before  finding  the  second  indictment,  for  the 
grand  jury  to  have  recalled  and  re-examined  all  the  witnesses  who 
were  before  them  when  the  first  indictment  was  found.*  And 
where  the  judgment  is  restated  because  of  a  defect  in  the  indict- 
ment,  a  new  indictment  should  be  procured  for  the  same  offence.'* 
But  a  new  indictment  need  not  be  preferred  against  a  prisoner 
where  a  former  judgment  of  conviction  is  reversed  and  the  cause 
remanded  for,  unless  the  indictment  was  adjudged  to  be  in- 
sufficient.s 

Where  an  indictment  is  quashed,  it  may  still  remain  as  a  sworn 
accusation,  and  which  the  court  is  warranted  in  remanding  the 
prisoner  to  answer  a  new  indictment.* 

12.  Caption,  Indowemeiit,  Signing,  etc.'— «.  Definition  AND 
Office  of  Caption. — The  caption  of  an  indictment  has  been 
said  to  be  that  entry  of  record  showing  when  and  where  the  court 
is  held,  who  presided  as  judge,  the  venire  and  who  were  sum- 
moned and  sworn  as  grand  jurors.*     The  office  of  the  caption  is 

l.AsMndinMit. — ItiBcustomaryrorour  Court, ^6  Ca.!.  iig;  Calvin  v.  State,  15 

courts  to  allow  the  prosecutor  to  amend  Tei.  789. 

and  go  on   with  the  trEal  without  a  re-  Whan  the  Bupranu  Mtivt  revwMB  tlw 

CEamlnation  or   the    witnceees,   unless  JnOgineilt  of  the  district  court,  based  od 

KUcK   re -e lamination  is  claimed  by  the  a  verdict  rendered  on  a  Tataily  defective 

prisoner.     State  v.  Stebbins,  3g  Conn,  indictment,  it  will  command  the  district 

463;  8.  c,  79  Am.  Dec.  213.  court  to  hold  the  defendant  committed 

i.     State  V.  Withrow,   47  Ark.  5J1.  until  the  grand  jury  can  present  a  new 

See  Mclntire  v.   Com.  (Ky.)  4   S,   W,  Indictment.     Calvin   v.  State,  15   Tex. 

Rep.  I.  78g. 

The  court  sajr  in  State  v.   Withrow,  InfOrautloii— DUmUHL— The       Su- 

47  Ark.  551,  that  "there  is   no   public  preme  Court  of  California  *eW,  in  the 

«nd  to  be  subserved  in  the  prosecution  case  of  Kalloch  -v.  San  Francisco  Su- 

or  an  appeal  by  the  state  in  any  crimi-  perior  Court,  jdCal,  139.  thatCal.  Penal 

nal  case,  unless   it   is  important  to  the  Code,  section  8og,  where  the  prisoner 

correct  and  uniform   adminietratiun  of  has  been  proceeded  against  by  informa- 

the  criminal  law  that  this  court  should  tion,  and   was  committed   without   the 

Mttle  the  i^uestion  involved  in  the  case,  oral  testimony  of  the  witnesses  having 

Mansf.  Dig.,  section  2452.    Or   unless  been  reduced  to  reading,  and  the  infor- 

the  correction  of  the  error  complained  mation  against  him  dismissed,  that  this 

of  will  prevent   a  particular  individual  fact  will  not  constitute  a  bar  to  another 

deemed  guilty  by  the  prosecuting  ofi-  information. 

cers   from  escaping  from  the  meshes  of  7.  See  also  Xl. 

the  law."  8.  Reeves  v.  State,  20   Ala.  33.     See 

5.  Mclntire  v.  Com.  (Kj.)  4  S.  W.  tit.  Caption,  vol.  2,  Am.  "k  Eng. 
Kep,  1.  Ency.  of  Law  729. 

t.  State  V.  Hollev,  1  Brev.  (S.  C.)  35.         It  is  said  in  Reeves  v.  State,  30  Ala. 

6.  State  II,  Hughes,  2  Ala.  lOJ;  a.  c.,  33,  that  the  caption  is  a  part  of  every 
36  Am.  Dec.  411.  indictment,  and  need  not  be  repeated  in 

•.  In   re   Smith,  4  Colo.    532      See     any  part  of  it.     See  to  the  same  effect 

Kalloch    P.   San    Francisco    Superior     State  r.  Hopkfnc,  7  Blackf.  (Ind.^  494^ 
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to  state  the  style  of  the  court,  at  which  and  the   time  and  place, 

when  and  where  the  indictment  was  found  with  reasonable  cer- 
tainty.* 

b.  Necessity,  and  When  Dispensed  with.— Where  an  in- 
dictment is  found  by  a  court  having  general  jurisdiction,  no 
caption  is  necessary  while  the  indictment  remains  in  the  court  in 
which  it  was  found.'     But  when  it  is  removed  to  another  court. 

State  V.  Paine,  i   Ind.  163;  ».  c,  Smith  Comb.   70;   Faulkner's   Case,   1    Saun. 

(Ind.)    73.      The   weight  of   authority  349. 

seeniB  to  be  that  the  caption  U  no  part  aune—Iti  AppeU»ta  Oomt. — The  cap- 

of  the  indictment,  but  onlj'  a  part  of  the  tjon  of  an  indictment  •caa.j  be  amended 

record.      See   Noles   i<.  State,  34   Ala.  in     the     appellate     court       SUte    v. 

673;  Territory  jj.   McFariane,   I    Mart.  Jones,   1  N.  J.  L.  (4  HalsL)   357 i  State 

(La.)  216;  State  v.  Conley,  M  Me.  78;  v.  Williams,  2  McC.  S.  Car.  301. 

Com,  V.  Stone,  69  Maas.  (3  Gray)  453;  Bama— How  Had*.— The  amendment 

Com.  v.  Gee,  60  Mass.  (6  Gush.)   174;  to  the  caption  of  an  indictment  should 

State  ■v.  Freeman,  11   Mo.  4S1;  Kirk  v.  be  made  not  by  mutilating  the  record. 

State,  6  Mo.  469;  State  v.  Wentworth,  but  by  subt.  of  marginal   entries,  new 

,17   N.  H.  196;  State   v.  Gary,  36  N.  H.  papers,    or    substituting    new    papers 

359:  People  V.  Bennett,  37  N.  Y.  117;  according  to  the  circumstance*  of  the 

McGarryw.  People.  3   * —    ""    "'     —-.;-... »• ..  -   '^ 

327;  SUte   11.  Brickell, 

C.)     3h;     State     v.    Wasden,    N.   C,  (Md.)  9;  Sewall   u.  Sulfivan,  108  Maaa. 

Term  R.  163;  State  -v.  Creight,  1   Brev,  355;  Cook  v.  Berth,  108  Mas*.  73;  Com. 

(S.   C.)    169,  171,  i7i;s.  ci  Am.  Dec.  v.    Cheney,    108    Mass.    33;   Luce    c 

6^;  State     v.    Williams,   3   McC.   (S.  Graham,  4  Johns.  Ch.  (N.Y.)  170. 

C)    301;    Mltchel   V.    State,  8   Yerg.  Aa  to  unaBdmant  of  raeonl  see  the 

(Tenn.)  514;  Barnes  v.  State,  s   Yerg,  matter  fully  discuBBed./M/,  this  seriea, 

(Tenn.)   186;  English  v.  State,  4  Tei.  tit  Record. 

135;  State  f.Thlbeau,  30  Vt.  100;  State  It  is  said  by  the  Supreme  JudlcUl 
v.  Brady,  14  Vt  353;  State  v.  Gilbert,  Court  of  MaGsachusetta  in  the  caie  of 
13  Vt.  &17;  Allen  V.  State,  5  Wis.  339;  Com.  v.  Cheney,  108  Mass.  33,  38,  that 
State  11.  McCarty,3  Pinney  (Wis.)  qi3;  "an  amendment  so  made  is  not  a  new 
s.  c,  3  Chand.  (Wis.)  199;  54  Am.  Dec.  record,  and  does  not  give  rise  to  a  new 
tea,  151;  U.  S.  11.  Thompson,  6  McL.  cause  of  action.  Jt  is  made  nnne 
C.  C.  56.  fro  t»uc,  and  has  the  same  operation  aa 
Imandinaiit  of  Oaptton — In  Court  if  the  record  had  been  original Iv 
Wbara  rnOiotaiMit  Found. — The  caption  extended  in  the  amended  form.  ThU 
being  a  part  of  the  record,  may  be  has  frequently  been  htid  In  similar  and 
amended  in  the  court  where  it  was  analogous  cases,  even  wiiere  the  effect 
found  to  the  same  extent  as  any  other  Is  to  cut  off  intervening  rights."  He- 
part  of  the  record.  See  Noles  V.  State,  Cormick  v.  Carroll,  103  Man*.  151; 
34  Ala.  673,  694;  Reeves  v.  State,  lo  Com.  v.  Field.  93  Mass.  (u  Allen)  488; 
Ala.  33;  Farnum  ti.  U.  S.,  i  Colo.  309;  Hitchings  -u.  Ellia,  83  Mass.  (i  Allen) 
SUte  V.  Patne,  i  Ind.  163;  s.  c.  Smith  475;  Pratt  r.  Wheeler,  7a  Mass.  (6 
(Ind.)  73;  Slate  v.  Hopkins,  7  Blackf.  Gra  ■  "  '  ■ 
(Ind.)  494;Territon'  v.  McFariane,  1 
Mart.  (La.)  116;  Com.  l;.  Hines,  loi  (31  Pick.)  197;  Johnson  xi'.  "Day.  34 
Mass.  33;  State  v.  Garv,  36  N.  H.  359;  Mass.  (17  Pick.)  106;  Haven  v.  Snow, 
Stale  ti.  Brickell,  i  hawks.  (N.  C.)  3"  Mass.  (14  Pick,)  28;  Atkin*  «.. 
354;  Brown  c.  Com.,  78  Pa.  St.  133;  Sawyer,  iS  Mass.  (i  Pick.)  3sl;s.c  Tl 
English  -a.  Slate,  4  Tex.  13;;  Stale  v.  Am.  Dec.  188;  Close  v.  Glllespey,  3 
Creight,  I  Brev.  (S.  C.)  169;  a.  c,  a  Johns.  (N.  Y.)  536. 
Am.  Dec.  6;6;  State  v.  Emmett,  23  1.  Slate  v.  Gary,  36  N.  H.  350, 
Wis.  633;  Allen  V.  SUte,  5  Wis.  339;  9.  See  State  f.  Marion,  15  Lb.  A.a. 
State  V.  McCarty,!  Chand.  (Wis.)  199;  49c;  Winn  v.  State,  c  Tex.  App.  6: 
■        "       -    -    "   -       -.               -    '^     1,  (N.  Y. 


S4  Am.  Dec.  ijo;  U.  S. f .  Thomp-     People  T.Jewett,  3  Wend.  (N.  Y.)  314; 

!.,.  .     ^    ^     '"tv.  Davis,    State  v.  Nixon,  18  Vt.70;  Wuner  x>. 

>.  Brandon,    People.  *  Abb.  App.  Dec-  <N.  Y.>  509; 
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a  caption  must  be  affixed,  and  it  is  the  clerk's  duty  to  affix  it; 
and  this  whether  an  entry  of  the  finding  be  entered  in  the  min- 
utes  or  not,*  In  those  cases  where  the  court  acts  under  a  special 
commission,  a  caption  is  necessary.* 

c.  Form  and  Contents  Generally. — The  caption  of  an 
indictment  should  state  with  sufRcient  certainty  its  history,  the 
name  of  the  court,  the  judge  presiding,  the  names  of  the  grand 
jurors,'  and  the  time  and  place  where  found.^     The  caption  of 

•.  &,  a    Kejes  (N.  Y.),  684;   affirming  Mod.  34;  Reg.  v.  Butterfield,  i  Moo.  & 

a.  c,  54   Barb.  (N.  Y.)  367.  R.  533;  Dakin's  Case,  2  Saund.  loo  a. 

In  the  Indictment  itself  the  caption         4.  Thomas  «.State,6  Miss.  («  How.) 

may    be    wholly    omitted.       State    v.  20;  People   ».  Bennett,  37  N.  Y.  i 

Niion,  18  VI.  70.  -      -   '        "  -      -- 

The      caption     to     Indictments 
tmifonnly   dispensed    with.      State    ' 
Marion,  ij  La.  An.  495. 

1.  Tipton    V.    State,    Peck   (Tenn.)  court,  or  where  the  session  of  the  court 

308;  People  r.Jewett,  3  Wend.  (N.Y.)  or  grand  jury  was  held,  or  that  the  in- 

314.  dictment  was  returned  into  court.   Har- 

A  eftptlon   should   accompany  every  rlngton  t:  State,  36  Ala.  136. 
Indictment    removed     into   a    superior         And  it  is  also  said   that  indictments 

court;   and   It  should   exhibit  the  day  need  not  describe  the  court  before  which 

and  year,  and  that  the  indictment  was  they  are  found,  nor  the  jurors  by  whom 

taken    on   the   oath   of  jurors   of   the  they  are  found,  nor  need  they  aver  that 

county  In  which  the  crime  was  com-  the  court  has  jurisdiction  of  the  offence^ 

mitted.     Tipton  V.  State,  Peck  (Tenn.)  State  v.  Marion,  15  La.  An.  495. 
308.  SteUiic  Tlaw  Mid  Flaee. — It  Is  said  that 

3,    State  V.  Wasden,  2    Tayl.    {N.  where,  in  the  caption  of  an  Indictment^ 

C.)  163.  time  and  place  are  set  forth  with  suf- 

Where  the  court  sits  by  authority  of  fident  certainty  to  common  intent,  legal 

*    public    law,    everybody   must    take  niceties   will   be    regarded.       State    i: 

noUceofit.     State  r.  Wasden,  a  Tayl,  Brisbane,   2    Bay     [S.    C.)  451.     It  is- 

(N.  C.)  163.  said   in   Tenorio   v.   Territory,   I  New 

8.  Thomas  v.  State,  6  Miss,  f^  How.)  M«.  279,  that  where  in  the  caption  of 

"         "         "    "    —  an  indictment  the  time  and  place  where 
it  was  found  are  set  forth  with  certainty 

ly  t'JTe  custom  to'put  the  names  of  grand  to  a  common  Intent,  the  character  of  the 

jurors  In  the  caption,  yet   it  has   been  court  designated,   and   the  grand  jury 

decided  that  such  insertion  is  not  neces-  appeared  to  have  been  sworn  from  the 

■aiy.  Ix^Jy  of  the  county,  It  is  sufficient. 

Tbkt  Sbonld  nww.— However  it  Dafeeti  In  Mptlon  to  vi  ladletment 
should  distinctly  appear  that  the  jury  may  be  heard  and  determined  in  a  high- 
was  composed  of  twelve  persons  and  er  grade,  only  when  removed  there  on 
were  sworn;  but  it  need  not  appear  that  writ  of  error  or  cer^forarr,  and  cannot 
they  were  charged.  Reg.  v.  Watton,  6  be  heard  on  a  commission  In  arrest  or 
Mod.  95.  It  has  been  said  that  it  is  judgment.  State  v.  Thitwau,  30  Vt 
necessary  to  describe  the  jurors  as  frobi  100;  State  v.  Nixon,  18  Vt.  70;  s.  c.,  46 
e//£^/M  AomiHM,  for  this  Is  a  necessary  Am.  Dec.  135.  See  State  t'.  Jones,  9, 
intendment  of  law.  See  State  f.  Cole-  N.  J,  L.  (4  Halat.)  357;  b.  c,  17  Am, 
man,    27     La.   An.   691;    McGarry    v.  Dec.  483. 

People,!  Lans.  (N.  Y.)  127;  State  v.        fmt — Amstdsiwit  After  T«rdlet. — It 

Cook,  Riley   (S.  C.)  234;  Rei  v.  Marsh,  la  said  in  the  case  of  State  v.  Creieht,  i 

6  Ad.  &  E.  136,  note;  s.  c,  i   Nev.  &  P.  Brev.   {S.  C.)  169;  s.    c,  i  Am.  Dec. 

187;  Aylett  V.  Rex,  3  Bro.  P.  C.  «9;  s.  656,  that  the  statement  In  an  indictment 

c,  6  Ad.  &  E.  247  note;  Rex  v.   Davis,  thatthepresentmentof  theiury,is"upon 

I    Car.   &   P.   470;  Rex  v.  Roysted,   t  their  oaths"  a  part  of  the  caption,  and 

Keny.  355;  Rex    v.  Feamley,   1   Leach  that  if  It  has  been  omitted  may  ije  in- 

Uth  ed.)  425;  8.  c,  1  T.  R.  316;   Rex  v.  scrted  even  afler  conviction. 
Walte,  4  Mod.  348;  Rex  v.  Yaws,  i        TiMt  tlu  OkpUon  of  an  IndloUusfc 
10  C.  of  L.— 3t                        481 
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TlM  nadlBff,  (kpUoB,  Ma.  INDICTMENT.  Cqtiini,  Indowwit,  Mb 

an  indictment  is  not  affected  by  striking  out  the  count,*  and  a 
defect  in  the  caption,  for  which  an  indictment  will  be  quashed, 
must  be  of  a  clear  and  decisive  character.* 

d.  Dates,  Figures,  etc.— Indictments  are  required  to  be  in 
the  English  language,  yet  this  does  not  render  objectionable  an 
indictment  which  has  the  term  at  which  it  was  found  stated  in 
the  caption  in  figures,'  or  in  Arabic  characters  instead  of  words  ;* 
and  it  has  been  held  that  it  is  no  objection  to  an  information  or 
bill  of  indictment  that  the  terms  "  anno  domint  "  are  used  instead 
of  the  words  "year  of  our  Lord,"' 

e.  Omissions;  Use  of  Improper  Words.— The  omission  or 
unimportant  connecting  of  formal  words  and  phrases  from  the 
caption  of   an  indictment  will   not  vitiate  it;*   neither  will  the 

—The   caption    of  an  in-     Seamons,    i   G.    Greene    (lovaj    41S; 


Beckwlth,  I  Slew.   (Ala.)   318;   b.  c,     Dec.  737;   Kellj   v.   State,   11   Miss.  {3 

Am.   Dec.  46;    State   v.   Seiton,  3     Smed.  &M,)  518;  Covenhoven».  State, 
Hawks.     (N.    C.;     184;  s.  c,  14   Am.     i  N.  J,  L.  (Coie)  258;  Berrlanii.  State. 


Dec.  584;  State  v.  Roach,  1  Havw.   (N.  21  N.  J.  L.  (3   Zab.)  9;   State    : 

C.)    351;    s.  c,  1  Am.   Dec.   636,  and  ford.7  Port.  (Ala.)  loi ;  State  v.  Smith, 

place    wliere    the     court    was    holden  Peck  (Tenn.)   165;  State  v.  Hodgeden, 

(Carpenter   v.    State,  5  MUs.  (4  How.J  3Vt.48i. 

163;  B.  c,  34  Am.  Dec.  116),  an<^  the  in-  Some   of  the  state  iegifilatures   have 

dictment  found   (Carpenter  v.   State,  5  declared  llgureE  valid.     See   Lazier  t'. 

MiBB.  (4  How.)  163;  8.   c,  34  Ana.  Dec.  Com.,  10  Gratt.  ( Va.)  708;  Cady  v.  Com. 

116);   and   must  show   that   the  grand  10  Gratt.  (Va.)  776.     While  others  have 

jury  were  empanelled  for  the  countj'  in  determined  the  other  way.      See  Hlzer 

which   the   Indictment  waB  found,  and  v.  State,  11  Ind,33o;  Hampton  f.  State, 

the  offence  committed.     Mau-iau-mau-  8  Ind.  336;  Johnson  v.   State,  a6  N.J. 

ne-kah  u.  U.  S.,   1   Finney   (Wis.}   124;  L.  (2  Dutch)  313. 

B.   c,   39  Am.   Dec.  379;  hut  need  not  ItiE  thought  to  be  practically  l>eet  in 

state  that  the  roembersof  the  grand  jury  all  instances  for  the  pleader  to  write  out 

and   summoned   and   returned  as  such  the    date    in    preference    to    inserting 

(State  ».  Jones,  9    N.  J.    L.    (4  Haist.)  them  In   ligures  or   roman   characters. 

357;  8.  c,  17  Am.  Dec.  483.)  See  U.  S.  v.  Prescott,  a  Abb.  U.  S.  169, 

1.    Duncan     v.    People,    2     III.     (1  171. 

Scam.)  456.  «.  State  v.  Smith,  Peck  (Tenn.)  165. 

S.   State  V.   Hickman.  8  N.  J.  L.  {3  B.  State  *.  Gilbert,  13  Vt.647. 

Halst.)  199.  «.  See  Beauchamp  ii.  State,  6  Btackf. 

i.  lohnBon   i>.   State,   zg  N.  J.  L.  (5  (Ind.)  Z99;  Com.  v.   Mullen,  95   Mass. 

Dutch)  453;  Bee  Barnes  X'.  Stale.  5  Yerg.  (13  Allen)  551;  State  «.  Moses,  3  Dev. 

(Tenn.)  iK.  (N.  C.)  453;  State  v.  Brady,  14  Vt.  353; 

It  has  been  held  by  the  supreme  court  Fizell  v.  State,  35  Wis.  364, 

of  Tennessee  that  the  caption  of  an  in-  "And,"  "  Fm,"   "Um." — An   indict- 

dlctment.   "Circuit    Court,    November  ment   commenced   thus:     "The  grand 

Term,  1839,"  in  figureb,  U  good,  If  it  flp-  juries  within  and  the  body  of  the  coun- 

pear   from  the   record   that   an  indict-  ty,"  etc.     //'e/rf,  that  the  omission  of  the 

ment  was  found  at  that  term.      Barnes  word  "for"  after  the    word  "and"  did 

%'.  State,  5  Yerg.  (Tenn.)  186.  not    vitiate  the   Indictment.      State   v. 

Flgnna  Bngllah.— It  is  held  in  some  Brady,  14  Vt.  353. 

cases.and  the  American  doctrine  seems  In    North    Carolina,   an    indictment 

to  favor  that  opinion,  that  figures  are  concluding,  "and   the  jurorE,"  omitting 

English;  in  any   event   they   are   ade-  the   word  "so,"  is   sufficient.     State   v. 

quate.     See   State  v.  Tuller,  34  Conn.  Moses,  3  Dev.  (N.  C.)  L.  453. 

280;  Rawson   v.   Stale.   19  Conn.  391;  '"Court." — The  omission  of  the  word 

State  f.  VoBhall,  4   Ind.  589;  Finch  ti.  "court"after  "superior"  in  the  caption  of 

Stale.  6  Blackf.  (Ind.)  533;   Wintield  v.  an  indictment  is  Immaterial,  when  the 

State,  3  G.  Greene  (Iowa)  339;  Slate  i'.  record  of  the  superior  court  shows  that 
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The  Finding,  Caption,  Mo.           INDICTMENT.  Caption,  IndoiMmant,  aU, 

use  of  any  improper  word.* 

/  Title  of  Action;  Naming  Defendant. — An  indictment 

may  be  good,  although  the  title  to  the  action  is  not  set  forth,  the 

statute  requiring  that  it  be  set  forth  being   merely  directory;* 

while   the   defendant   must    be  chained    by   his    name,"   where 

riuch    name    is    known.*       The  object    in    requiring   the    name 
of  the  person   indicted  to  be  set  out  is  to  enable  the  court  to 

the   indictment    wua    returned   by   the  jury,  It  should   be  so   staled  in  the   in* 

grand  jury  into  that  court,  and  that  the  dicUnent.    Brooater   v.   State,    15   Ind. 

.clerk  certilied  upon  tlie  baclt  of  the  in-  1^;  Com.   v.  Thornton,   80  Mass.  (14 

dictment  that  it  had  been  50  returned.  Gray)     41;     RuBhton's    Cose,    t    Lea 

Com.i;.Mu11en,95  Masb-CijAHciiJisi.  (Tenn.)  iii;  State   v.   Snow,  41   Ten. 

"TtMnasaTliare."— It  isBBidthatthe  506;   Moreenstern  v.    Com.,    37  Gratt. 

omUsionsofihe  words  "then  and  there,"  (Va.)   1018;  Reg.  v.  Campbell,  1   Car. 

the  words  "duiy  Bummoned.empanelled,  &    K.   8i;  Rei  !>.  Smith,  6   Car.  &   P. 

■tried,  sworn   and   charged  enquiring  in  151;   Partridge  f.   Strange,  I  Plow.    77, 

and  for  the  county,"  in  anindictraent,iB  85;  Buckley   f.  Thomae,    i    Plow.  118, 

immaterial.      Fizeli    r.    State,   35  Wis.  129;  Rex  v.  Clark,  Rubs.  &  Ry.  358;  i 

364.  SUrk,   Cr.  PI.  (2nd  ed.)  1888;  I   Chit, 

The  caption  of  an   Indictment  from  Cr.     L.    211;     because     the    want    of 

-thecircuit  courtof  Indianashowed  that  knowledge  will   not  avail  to  make   the 

at,  etc.,    on,  elc.,  the  jurors    (naming  Indictment   good,  unless  such   want  of 

them)  appeared  in  court,  and  being  duly  knowledge  is  properly  averred   in  the 

sworn  and  charged,  etc.     Held,  that  the  Instrument    itself.     See     cases    above 

omission  of  the  words  "then  and  there,"  cited  and  also  State  v.  Burgess,  4   Ind. 

before  the  words  "sworn  and  charged,"  606;  State  v.  Stucky,   2  Blackf.  (Ind.) 

was  not  material.  289;  Robertson  ti.  Larabertville,  38  N.J. 

Beauchamp  -o.  State,  6  Blackf.  (Ind.)  L.  (9  Vr.)  69;   Reg.  v.  Hicks,  2  Moo.  & 

J99.  R.  302 

"Body  otUwOottBtj," — The  omission  BtfUMl  to  DImIom  Huna. — Where  a 

of  the  words  "body  of  the  county,"  in  defendant  refuses  to  disclose  his  name, 

an  indictment,  the  caption  of  which  re-  and  his  name  cannot  be  discovered,  his 

cites  that  the  grand  jury  were  sworn  and  name   may   be   designated   as   "to   the 

chained  "Inquiring  In  and  for  the  coun-  grand  jury   unknown;"  or    he   may  be 

Xy  ov'  etc.,  is  not  an  informality  which  indicted   under  a  fictitious   name,   with 

prejudices  the  defendant  or  vitiates  the  the  statement  that  his  real  name  is  un- 

indictment.   Flzell  r.  State,  25  Wis.  364.  known.     See  Geiger   v.  State,  5  Iowa 

t.  "  Impanndad  "  lor  "  Impanallail ;  "  484. 

"by"  (or  "  t«." — Thus  it  has  been  said  Vune  PuUKlly  Knows.— Where   the 

that  the  substitution  of  the  word  "  im-  name  of  the  defendant  Is  known  in  part, 

pounded"  for  "impanelled,"  in  the  cap-  so   much   of  it  as   is  known  should  be 

tion  of  an  indictment,  does  not  require  a  given,  supplemented   with   the   proper 

reversal.     Williams   i*.  State,  3  lleisk.  statement  that  a  balance  la  not  known, 

(Tenn.)  376.  and  cannot  be  ascertained  by  the  grand 

And   the    substitution    of   "  by "   for  jury.     Morning  Star  v.  State,   52  Ala. 

"to"  in  the  form  in  the  tent  of  an  in-  405.     S'      ""           "'"■      -     ■'        - 

dictment  does   not    spoil  it.      Com.  v.  Stone  1 

<5rlflin,  105  Mass.  175.  Com.,    .i;     Bush.     (Ky.)    361;   State    v. 

S.  People  V.  Walters,  i  Idaho,  271.  Bayonne,  23  La.  An.  78. 

).    I  Chit.  Cr.  L.  102.  Thus  an   indictment  will  not  be  held 

4.   Wliero  ths  name  of  Ue  iMSnaajit  bad    for    the    mere    omission     of   the 

-!■  not  knows  and  cannot  be  ascertained.  Christian  name  of  the  defendant,  where 

its   insertion   will    be   excused    on   the  it     contains     an    allegation     that    hi» 

ground  of   impossibility.     The  pleader  christian  name  is  unknown  of  the  jury, 

is  not  required  to  do  more  than  to   set  the  indictment  being  in  all   other   re- 

forth  the  charge  with  such  distinctness,  specta   unobjectionable.      See   Skinner 

and  only    such,    as    the  circumstances  i>.  State,  30  Ala.  524,  525. 

permiL  iBish.  Crim.  Proc.,  section  319,  Where  the   initials   only  of  a  man'» 

493>  54^-     But   where  the  name  of  the  name   are  known    to  the  grand  jurors, 

-defenaant    is    unknown   to    the  grand  an   indictment  which   u»e8   them  only. 
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•Sht  Tiading,  Oftpdon,  Mo. 


INDICTMENT. 


giving  the  reason  for  such  use,  wilt  be  be  substituted  for  the  old  one  in  a  na.'iv 
sufBcienL  See  Jonea  v.  State,  ii  Ind.  indictment.  See  i  Chit.  Cr.  L.  203.  By 
357;  Gardner  v.  State,  4  Ind.  632.  statute  in  some  states  that  on  the  tender 

But  it  U  thought  that  there  is  no  of  the  plea  the  true  name  may  be  sub- 
reason  why  a  man  should  not  be  known  BtiCuted  for  the  fictitious  one,  and  the 
by  a  single  letter,  though  hie  name  has  trial  proceeded  with.  State  v.  Bums, 
many  letters,  and  that  for  this  reason  if  8  Nev  251;  Lasure  t.  State,  19  Ohio- 
one    is  commonly   designated    by    his     St.  43.     See  also  People  ii-Kelly,  6Cal. 

initials.  If    bis    christian   and    middle     "  ' ""•-     --■--•    -  — 

name  and  their  use  in  indictments  indi- 
cates plainly  who  is  meant  that  such 
initials  are  direct  to  the  indictment. 
Franklin  v.  State,  ;2  AU.  414;  State  v. 
Secly,  30  Ark.  i6j;  Mitchum  v.  State, 
II  Oh.  615;  Thompson  I'.  State,  48  Ala. 
165;  Vandermark  f.  People,  47  111.  123: 
State    V.    Wall,   39   Mo.  531,  State 


;   Duki 


n.  i>ec.  370;   1,0m.  V.    H<^ley, 
<3  Grav)  438;  Haywood 


lolley, 

di'.  Sb 


„  ,   ,^   .       lywood  I'.  State. 
Miss.  1;  State  v.  Schricker,  29  Mo. 
13;  Turpin  v.  State,  19  Ohio  St.  S4<»; 
Rough  V.  Com.,  78  Pa.  St.  495. 

AamvilT— Wlisra  Defonduit  InOlcted- 
bj  Vronc  Hune. — ^Whcre  a  defendant  is 
indicted  by  a  " 


te,  73  N.  C.   36;  State  v.  Anderson,     he  can  take   advantage   cf 


3  Rich.  {S.  C.)  176;  State  v.  Black, 
Tex.  560.  SeeAiklnw.  State,  35  Ala, 
399;  Tweedy  v.  Jarvis,  27  Conn.  41; 
Stonev.  State, 30  Ind.  113;  Anderson 
V.  State,  36  Jnd.  8g;  Wassels  r.  State, 
36  Ind.  30;  State  f.  Pierce,  8  Iowa  331; 
Rice  V.  People,  15  Mich.  9;  Easterling 
V.  State,  33  Miss.  3io;  State  v.  Kean, 
ID  N.  H.  347,  351  ;s.  c,  34  Am.  Dec.  162; 
U.  S.  *.  Winter,  13  Blatcbf.  C.  C.  276. 
But  in  order  to  render  such  an  indict- 
ment true,  It  Is  necessary  that  the  Indi- 
vidual is  known  by  those  initials.     See     Melc.)   335;   Com. 


which 


only  by  a  plea  in  abatement,  in 
plea  he  must  set  out  his  true  name; 
where  this  is  not  done  before  pleading 
to  the  merits  of  the  indictment,  it  wiS 
be  conclusively  presumed  that  the  name 
by  which  he  is  designated  in  Ilie  Indict- 
ment is  his  true  name,  whatever  the 
real  fact  may  be.  See  Lynes  v.  State^ 
S  Port  (Ala.)  336;  s.  c,  30  Am.  Dec. 
S57i  Salisbury  v.  Gillett,  3  111.  (2  Scam.) 
290;  State  V.  White,  33  Iowa.  17;  Chris- 
"--    Soc.   V.   Macomber,   44   f'- 


Franklin  v.  State,  52  Ala.  415;  Diggs 
State,  49  AU.  31 1 ;  Graham  t.  State,  40 
Ala.  659;  Mitchum  f.  State,  II  Ga. 615; 
Vandermark  v.  People,   47  III. 


.  Lewis,  43  Mas 


276;     V.  Duel 


Mete.)  151;  Com.  v.  Dedhar 
ss.  141,  14G;  Carpenter  v.  State,  8 
1,391;  Thompson  v.  Elliott,  5  Mo. 
State  1'.  Burns,  8  Nev.  351;   State 


,  Bay  (S.  C.)  377;  Wilcox 
,  31  Tex.  5S6;  State  v.  Brunei!. 
43S;  1  Chit.  Cr.  L.  302;  Hale  P. 


^.    J.  Winter,   13  Blatchf.   C.  C. 
Tardy    v.  State,   4  Blackf.  (Ind.) 
State  V.  Taylor,   r;  Kan.  420;   State  v.     29  Wi 
McMillan,  68  N.  C.  440;  State  v.  Hen-     C.  2^6 
derson,   68  N.  C.  348;  City  Council  u. 
King,  4   McC.    (S.  C.)  487;   Hardin  tr. 
State,  36  Tex.  113. 
Sun* — BxaepUon     to    Indletmsnt. — 

Where  a  man  is  indicted  by  the  initials 
of  his  name  simply,  exceplfon  to  the  in- 
dictment must  be  opened  by  a  plea  in 
abatement  before  pleading  the  general 
merits;  after   verdict  the  indictment   is 

good.     Smith  V.  State,  8  Ohio  194,  See    tlon   of  his   office  is  necessary. 
Gerrish  tr.  State,  53  Ala.  476;  State  i'.     Dig.,  tit.  Indictment  {G.    ' 
Webster,  30  Ark.  166;  Com.  I'.  Hamil- 
ton, Si  Mass.  {15  Gray)  480;  Com.  i: 
Melting,  80  Mass'.  (14  Gray)  388;  State 
I'.  McMillan.  68  N.C.  440. 

Indlotmsttt  In  PieUUoiu  Mama. — It  has 
been  taid  that  when  a  person's  name  is 
unknown,  the  grand  jury  may 
charge  him  with  the  crime  by  a  mere 
fictitious  name,  the  same  as  though  such 
is  known  to  be 


Addition  to  Huna. — Under  the  early 
common  law,  where  the  party  indicted 
was  of  "the  degree  of  a  knight  or  some 
higher  dignity,  it  was  required  to  set 
out  in  the  indictment  the  name  of  the 
dignity  <ii  Hen,  4,  ao;  Com.  Dig.,  tit. 
Indictment  (G.  1),  3  Co.  Inst.  665,  666,. 
10  e,  4,  16).  And  if  a  person  were  in- 
dicted in  respect  to  his  ofUce  an  addt- 


fli«  "Btatnto  otAMmouM"  (I  Hen.  5, 
ch.  5)  passed  in  1413  has  never  been  ap- 
plicable in  this  country  (see  State  t: 
McDowell,  6  Blackf.  (Ind.)  49),  except 
in  those  states  in  which  such  statute  has 
been  accepted  as  common  law,  and 
where  the  crime  of  outlawry  has  here- 
tofore existed,  as  in  Virginia  and  Ala- 
bama. See  Dale  Co.  v.  Gunter,  46- 
"37;  Com.. I".  Pearce,  6  Gratt 


that  if  he  elects  not  to  be  tried  by  it  he  (Va.)  669;  Com.  v.  Anderaon,  a  Va. 
must  plead  such  misnomer  in  abate-  Cas.  345;  Com.  v.  Ilagerman,  3  Va. 
ment,  giving  his  true  name,  which  may     Cas.  344;  Com.  v.  Hale,  i  Va  Caa.  141^ 
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identify  the  person  on  trial  with  the  perpetrator  of  the  offence;' 
this  being  the  purpose  in  setting  out  the  name  of  the  defendant, 
the  omission  to  insert  his  name  in  the  title  of  an  indictment 
where  he  is  named  in  the  body  does  not  tend  to  prejudice  his 
rights  upon  the  merits,  and  for  that  reason  is  not  fatal.*  An  in- 
dictment is  not  bad  because  the  caption  contains  the  middle  ini- 
tial of  a  defendant's  name,  and  the  body  omits  it.' 

g.  Commencement — (i)  General  Matters. — The  commence- 
ment of  an  indictment  is  the  beginning  of  the  body  of  that  in- 
strument *     This  initial   clause   of  an    indictment  drawn   in  the 


deemed  offeree,   or   eome   colonial  or  People,  39  III.  457;  Erekine  ii.  Davia,  15 

state  Gtatute  or  the  same  kind  enacted,  111.  251*    Choen  v.   State,  53  Ind.  347; 

in  Alabama  (Morgan  f.  State,   19   Ala.  West  ti.  State,  4S  Ind.  483;   Girous  v. 

556),  Georgia  {Studstill  v.  State,  7  Ga.  Slate,  19  Ind.  93;  SUte  v.  WilliamB,  in 

X).  Kentucky   (Com.  v.  Rucker,  14  B.  Iowa   98;  Hart  v.   Lindsej',    17  N.  H. 

Mon.  328),  Marjrland  (State  v.  Hughes,  235;  e,  c,  43  Am.   Dec.   ^97;  People  v. 

Keltv,  Rep.  State,  !i6;  g.  c,  State  v.  Cook,  14  Barb.  (N.  Y.J  2^9!  State  v, 

Hughes,  3   Har.  &   McH.   (Md.)  479),  Manning,  14  Tex.  402;  Dodd  v.  State,  3 

New    Hampshire   (Slate  v.  Moore,   14  Tex.  App.  58. 

N.  H.  45),  North  Carolina    (State  v.  In   some   states,   however,   il  is  Held 

Newmans,   2   Car.   L.  Repos.  (N.  C.)  thai  while  the  middle  name  or  initial  is 

171),   Pennsylvania  (Report  of  Judges,  not  necessary  to  the  validity   of  the  in- 

]  Binn.  (Pa.)  599;  615;  Com.  v.  France,  dictment,  yet  if  il  is  inserted,  and  as  in- 

3  Brewst.  (Pa.)  568;  Com.  f.  Jackson,  I  serted  is  wrong,  the  defect  will  be  falal. 

Grant    (Pa.)   ibi),  Vir^nia    (Com.  v.  See  Price  v.  State,  19  Ohio  433;   State 

Clark,  »    Va.   Cas.   401);    but  was  re-  v.  Hughes,  1  Swan  (Tenn.)  261. 

jecledin  Indiana  (State  i'.  McDowell,  6  4.   Peopled.  Bennell,  37  N.Y.I  17;  s. 

I)lackf.(lnd,)49);  as  to  Maine  see  State  c,  93  Am.  Dec.  551. 

I'.  Nelson,  29  Me.  329;  State  v.  Bishop,  SiatlBcUoii   B«tWMn    CominsnceniNit 

15  Me.  122.  and  Caption.— The  commencement  of  an 

I.   See  Stale  t.   Angel,   7   Ired.    (N.  indictment  Is  to  be  distinguished  from 

C)L.  27.  the  caption,  which  constitutes  no  part 

Ind«iiUSoatl<m,~Stark    says    in    his  of  an  indictment.     The  commencement 

work  on  criminal  pleading   that   "cer-  is  as  follows:    "The  jurors  of  the  people 

tninly   seems  to  consist  in   the   special    of  the   slate   of ,  in   and  tor  the 

de^riplion  of  the   persons,   places  and     body  of  the  county  of ,  upon  their 

things  mentioned  in  the  indictment  with  oath  present,"  etc.     People  v.   Bennett, 

their  respective  names,  situation,  na-  37  N.  Y.  117;  s.  c,  93  Am.  Dec.  551. 

ture,  quantity,  number,  value  and  own-  In  this  case  the  courts  say  thai:  "A 

«rship."     1   Starke,   Cr.   PI.   (ind    ed.)  great  deal  of  confusion,  however,  exists 

1S3.  in  the  books,  because  the  distinction  be- 

S.   Dukes  V,  State,  11  Ind.  557;   s.  c,  tween  the  commencement  and  the  cap- 

71  Am.  Dec.  370.  tion  of  an  indictment,  which  has  always 

S.   O'Connor  v.  State,  97  Ind.  104.  existed  in  England,  has  not  uniformly 

Mlddl*  MUUM. — The  law  recognizes  been  maintained  here.  'The  whole 
but  one  christian  name,  notwilhstand-  queslion  as  to  what  a  caption  should 
ing  the  number  of  middle  names  the  contain,'  says  Bishop,  in  his  treatise  on 
party  may  have.  (See  Rex  -v.  New-  Criminal  Procedure  (section  154),  'op- 
man,  I  Ld.  Raym.  562;  Co.  Litt.  3  a,  I  pears,  when  approached  through  the 
Stra.  Cr.  PI.  (2nd  ed.)  46.  Conse-  American  books,  draped  in  mist  and 
quently  if  a  person  is  described  in  the  girded  about  with  darkness.  Observ- 
indictment  or  in  the  proof  on  the  trial  as  Ing  the  proper  distinction  between  the 
having  one  or  more  middle  names  or  caption  and  the  commencement  of  an 
initials,suchmiddlenamesorInltiaiswltl  indictment,  no  valid  objection  vrfll  be 
be  disregarded  as  forming  no  part  of  the  found  to  the  one  in  this  ca^.  The  cap- 
chrislian  surname.  See  Edmundeon  %:  Hon  is  no  part  of  the  indictment.  It 
State,  17  Ala.  179;   s.  c,  52   Am.   Dec.  consists  wholly  of  the   history    of  the 
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statutory  form,  which  first  charges  that  defendant  has  committed 

a  crime,  is  merely  formal ;  and  if  the  body  of  the  indictment 
sufficiently  specifies  the  offence  charged,  and  avers  the  facts  con- 
stituting such  offence,  the  indictment  will  be  held  good  notwith- 
standing any  defect  in  the  commencement.' 

proceeding!,  when  an  indictment  i«  re-  commencementof  an  indictment;  math- 
moved  from  an  inferior  to  a  superior  era  there  are  variattons  from  tlw  foims 
court."  given,  eitlier  in  that  which  is  required  or 

Omlsflloii  of  Word  "FraHiit." — It  has  that  which  is  customary,  for  illuGtraCion* 

been  held  that  the  omiesion  of  the  word  in  the  various  states.     See  the  following 

"present,"  in  the  commencement  of  an  cases  :     Glenn   v.   State,   60   Ala.    lOf ; 

Indictment,  is  no  valid  objection  to   the  Sanders  ti.  State,   55  Ala.  183;  Perkins 

indictment.     See  State  v.   Freeman,  21  v.  State,  50  Ala.  154;  Caldwell  11,  State, 

Mo.  4S1.  io  Ala.  34;  Di^s  9.  State,  49  Ala.  311; 

I.    State  V.  Anderson,  3  Nev.  254.  Schuster  ti.  State,  48  Ala.  199;  Ander- 

Thus  it  has  been  held  that :  son  v.  State,  48  Ala.  665;  s.  c,  17  Am. 

Tile  fact  that  the  prosecuting  attor-  Rep.  36;  McGuire  11.  State,  37  Ala.  161; 
ney  elects  to  abandon  the  first  count  Harrington  v.  State,  36  Ala.  136;  Low- 
does  not  render  the  other  counts  bad  for  enthal  11.  State,  32  Ala.  589;  Noles  i'. 
want  of  the  formal  introductory  allega-  State,  14  Ala,  671,688;  Reeves  v.  State, 
tlons  which  were  in  the  first  count  only;  30  Ala.  33,35;  Moi^an  v.  State,  19  Ala. 
the  other  counts  beginning  "the  grand  556;  State  v.  Murphy,  g  Port.  (Ala.) 
jurors  aforesaid,  upon  their  oaths  afore-  487;  State  IJ.  Bell,  5  Port.  (Ala.)  165; 
•aid,  do  further  present,"  etc.  State  v.  Bridges  v.  State,  37  Ark.  324;  McCTure 
Dufour,  63  Ind.  567,  V.  State,  37  ArV.  426;  Walker  •u.  Stale, 

Form  of  OonunauasmBUt. — It  is  said  in  35  Ark.  386;   Howard  v.  State,  34  Arlc. 

the  case  of  People  p.  Bennett,  37  N.  Y.  433;    State    -v.    Hinson,   31    Ark,    638; 

117,  132;  B.  c.,9j  Am.  Dec.  551,  that  the  Bradley  v.  State,  32  Ark.  704;  Dixon  v. 

form  of  an  indictment  in  many  of  our  State,  39  Ark.   i6j;   State  v.  Willis,  4 

States,  and  which  form  is  derived  from  Eng.  (Ark.)  196;  People  ti.  War,  soCal. 

England,  is  thus  :     Tlie  jurors  of  the  117;  People  v.  Mills,  17  Cal.  276;  Peo- 

people  of  the  state  of ,  in  and  for  pie  ii.   Saviere,    14   Cal.   29;   I^ng   r. 

the  body  of  the  county  of ,  upon  State,  12  Ga.  293;  McCutcheon  v.  Peo- 

their  oath   present,   etc.     It  is  *e/if  in  pie,  69  III.  601;  Fairlee  v.  People,  11  III. 

Vermont,  in   the  case  of  the  State  11.  1;  Niion  v.  People,  3  111.  (3  Scam.)  267; 

Nixon,  18  Vt.  70;  s.  c„  46  Am.  Dec,  135,  Manheim  v.  State,  66  Ind.  6^;  State  v. 

that  the  proper  commencement  for  an  Stewart,  66  Ind.  555;  Howard  v.  Sute. 

indictment  is  :     "The  grand  jurors  for  64  Ind.  516;   Shepherd  ».  State,  64  Ind. 

the   people   of  the   state  of  Vermont."  43;  Mitchell  v.  State,  63  Ind.  276;  State 

The  given   form  of  commencement  in  v.   Howard,  63  Ind.  503;  Batterson   v. 

Pennsylvania  is  said  to  be  as  follows  :  State,  63  Ind.  531;  State  v.  Stephens, 

"The  grand  inquest  of  the   Common-  63  Ind.  542;  Edwards  v.   State,  62  Ind. 

wealthof  Pennsylvania  inquiring  in  and  34;  Snyder  f.  State,  i;9  Ind.  10^;  Mills 

for    the    county   of ,  upon   their  v.  State,  ^3  Ind,  187;  Lovell  o.  State, 45 

oaths  and  solemn  afitrmations  respect-  Ind.  550;  Mains  v.  State.  43  Ind.  327;  s. 

fully  dopresent."  SeeBrandtu.  Com.,Q4  c,  13  Am.  Rep.  364;  Dukes  v.  State,  it 

Pa.  St.  290;  Turner  v.  Com.,  86  Pa.  St.  Ind,  517;  s,  c,  71  Am.  Dec.  370;  State 

_^4;  a.  c,  27  Am.  Rep.  683;  Campbell  v.  v,  Mohr,  53 Iowa  261;  Stater.  Baumon. 

Com.,  84  Fa.  St.  187;  Hackett  t.  Com.,  53  Iowa    &;   State  v.   Book,  41    Iowa 

15    Pa.     St.     95;     Com.     V.    Jackson,  550;  b.  c,  20  Am.  Rep.609;  State  ».  Jor- 

I  Grant  (Pa.)  261;  Com.  n.  Sharpless,  3  dan,  39  Iowa  387;    State  tj.   Close,  3"; 

Serg,  &  R.  (Pa.)  91;  a.  c,  7  Am.  Dec.  Iowa  570;  State  v.  R eld,  20  Iowa  413; 

632;  Sherban  v.  Com.,   8   Watla  (Pa.)  Rice  v.  State,  :  "                    '    " 

313;  s.  c,  34  Am.  Dec.  460;  Comfort  v.  Stephenson,  - 

Com.,  5  Whart.  (Pa.)  437.  Hurley,  71  J       

The  legiBlatures  of  the  various  states,  69  Me.  181;  Slate  t.  Smith,  65  Me.  257; 

parlicutarly  In  those  states  where  codes  State  -v.   Smith,   67  Me.   318;   State  :'- 

of  procedure  have  been  adopted,  have  Corson,  59  Me.  137;  State  v.  Bartleti, 

prescribed  forms  either  directly  or  indi-  55   Me.  200;  State  v.  Stevens,  40  Me. 

lectly,  which  are  to  be  followed  in  tiie  559;  State  v.  Conley,  39  Me.  78:  Com- 


570;  QuiLe  7'.  neiu,  2U  lowa  413; 
V.  State,  3  Kan.  141,  146;  Com.  v, 
lenson,  3  Met.  (Ky.)  226;  State  v. 
:y,  71  Ale.  354;  Slate  -v.  Goddard. 
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Caption,  Indanament,  «U, 


(2)  Naming  State. — It  is  thought  that  it  is  not  necessary,  either 
in  tne  caption  or  in  the  body  of  the  indictment,  to  allege  that 
it  is  found  or  presented  under  the  authority  of  the  State,  pro- 
vided it  be  alleged  in  it  that  the  crime  charged  to  have  been  com- 
mitted is  "against  the  peace  and  dignity  of  the  State  of ," 

and  that  the  grand  jury  making  the  presentment  were  impan- 
elled and  sworn  to  enquire  for  the  body  of  the  county  wherein 
the  indictment   is  found,  that  county  being  within   the  State.' 

V.  Sa^lor.e  Lea  (Tenn,)  586;  Conner  i-. 
State,  6  Tex.  App.  455;  Ferguson  v. 
State,  6  Tex.  App.  i04;Garlingv.  State. 
a  Tex.  App.  44;  Johnson  -u.  Com.,  19 
State  V.  Osborne,  69  Mo.  143;  Gratl.  (Va.)7Q6;  State  u.  LuBk,i6  W.Va. 
"  767;  State  V.  Baltimore  &  Ohio  R.  Co., 

15  W.  Va.  361;  B.  c.,  36  Am.  Rep.  803; 
U.  S.  V.  Paul,  31  U.  S.  C6  Pet.)  141;  U. 
S.  11.  Wilson,  Bald.  C.  C.  78;  U.  S.  v. 
DftwEon.  Hemp.  C.  C.  643. 

1.   Holt  V.   State,  47   Ark.  196;  State 

"■  ikeij,  83  Mo.  359;  State  v.  Foster. 

-     -         Slate  p.  Delue,  I  Chand. 


.  Cutter,  6s  Mo.  503;  State 
Freeman,  11  Mo.  481;  State  v.  Ragan, 
32  Mo.  459i  State  v.  England.  19  Mo. 
386;  State  V.  Malim,  14  Nev,  288;  Ter- 
ritory  v.  Sevaillee,  i  New  Mei.  no; 
Keefe  v.  People,  40  N.  Y.  348;  People 
*.  Bennett,  37   N.  Y.  117,  112;  b.  c.  93  ,.    , 

Am.Dec.sSi;Ch?inlani..People,6Park.     61    Mo.   549; 
C.C.(N.y.)9[Peoplei..Cooke,6Park.     (WU.)  i». 


C.  C.  (N.  Y,)'3i:  Cantor  v.  People 
Park.  C.  C,(N.  Y.)2i7;  Hayes -u.  Peo' 
pie,  s  Park.  C.  C.  325;  Cohen  v.  People 
5  Park.C.C.  (N.  Y.)  330;  Didiea  v.  ^ea- 
gle,4Park.  C.  C.{N.'^.)  TO3iPeopleu. 


said  not  to  be  necessary 
that  an  indictment  should  state  that  it 
was  presented  by  the  grand  jury  "in  the 
name  and  by  the  authority  of  tlie  state." 
Holt  V.  Stale,  47  Ark.  196;  Savage  v. 
Slate,    18   Fla.   909;  Allen  v.   " 


.C.321 
5  Park.C.C.  (N.  Y.)  330;  Didiea  v.  Peo- 
ple,4park.  C.  C.{N.'^.)  "       ' 

Thorns,  3  Park.  C.C.(N.      ,    „   , 

pie  V.  Sweelman,3Park.C.C.(N.  Y.)  Bibb    (Ky.)   210';  State  v.  Johns 

358;  Goodrich  *.  People,  3  Park.  C.  C.  Walk.   (MUs.)  393;   State  v.  England, 

622;People  f.  Smith,  i  Park.  C.  C.  (N.  19    Mo.      386;     Alderman    v.     State., 

Y.)  329;  Woodford  v.  People,  5  T.  St  (Neb.);    38   N.  W.  Rep.  36;    Davigi.. 

C.  {N.  Y.)  539;  State  v.  Walker,  87  N.  State,  19  Ohio  St.  270;  Jte  Oliver,  21  S 

C.   S41;   State   V.   Whilehurst,    70    N.  C.  318.     Compare  Home   v.   State,  37- 

C.  Ss;  Stale   v.  Jasper,    4    Dev.    (N.  Ga.  80;  s.  c,  92  Am.  Dec.  49;  White- 

C.)  323;  State  V.  Cobb,  i   Dev.   &   B.  sides  r.  People,  Breese  (III.)  4;  Staten. 

(N.C.)llt;    Stale   v.  Smith,  3  Hawks  Cutter,  65  Mo.   503;   Saine  i/.  Stale,  14 

(N.C.)378;  Slate i'. Clark,  8  Ired.  (N.  Tex.  App.  144. 

C.)  226;  Stale   V.  Tolever,  5   Ired.  (N.         It  is  necessary  that  all  criminal  pros- 

C]  4^2;  State  f.  Farmer,  4   Ired.   (N.  ecutions  shall  be  conducted  "in  the  name 

C.)  224;  State   r.   Huntley,  3  Ired.  (N,  and  by  the  authority  of  the  Slate,"  but 

C.}  418;  8.  c.,  40  Am.  Dec.    416;   State  it  is   not  essential   that  an   Indictment 

V.  Davis,  3   Ired.  (N.  C.)  153;  State  v.  shall  recite  those  or  equivalent  words. 

Williams.   7  Jones    (N.  C.)  446;  s.  c.  It  is  enough  that  the  record  shows  that 

78  Am.  Dec.  248;  Egner  v.  State,  25  the  prosecution  is  "so  conducted."  Sav- 

Ohio  St.  464;  Davis  v.  Stale,  19  Ohio  age  v.  State,  18  Fla,  909. 
"           "  "■■     "■       "  An  Indict         '   '       -  " 


:   of  the 

and  concluding  against 
its  peace  and  dignity,  although  It  does 
not  express  that  it  is  found  by  the 
authorily  of  the  commonwealth,  is  suffi- 
cient.    Allen    V.  Com.,  2   Bibb    (Ky.) 


St.  270;  Fouls  :■.  State,  8  Ohio  SI.  . 
Robbinsf.  Slate.  8  Ohio  SI.  131;  Clarke 
V.  Slate,  8  Ohio  St.  630;  Mackey  v. 
State,  3  Ohio  St.  362;  Brandt  v.  Com., 
94  Pa.  St.  290;  Turner  v.  Com.,  86  Pa. 
St  54;  B.  c,  27  Am.  Rep.  683; 
Campbell  v.  Com..  84  Pa.  St.  187;  Hack- 
etlt'.  Com.,  15  Pa.  SLgs;  Com.  f.Iack-  Under  Const.  Neb.,  art.  6,  4  24,  re- 
son,  1  Grant  (Pa.)  262;  Com.  v.  Sharp-  quiring  that  all  process  shall  run  in 
les«,  2  Serg.  &  R,  (Pa.)  01;  s,  c,  7  Am.  the  name  of  the  Slate  of  Nebraska,  and 
Dec.  632;  Sherban  i'.  Com.,  8  Watte,  the  prosecution  shail  be  conducted  In 
(Pa.)  212;  s.  c,  34  Am.  Dec.  460;  Com-  the  name  of  the  State  of  Nebraska,  and 
fori  V.  Com.,  5  Whart.  (Pa.)  437;  SUte  information  filed  in  the  dUlrict  court 
487    ■ 
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And  an  indictment  which  states  that  the  grand  jury  were    sum- 
moned  from  the  body  of  the  county  is  not  defective  because  the 

Tiame  of  the  State  is  given  only  in  the  caption.* 

(3)  Time,  Place,  Venue* — a.  Genera/  Averments  as  to  Time 
•and  Place. — While  it  is  necessary  that  the  caption  of  an  indict* 
ment  should  set  forth  with  sufficient  certainty  the  court  in  which, 
the  jurors'  by  whom,  and  the  time  and  place  at  which,  the  indict. 

with  a  caption  of  "The  State  of  Ne-  of  Iowa"  was  valid,  Harriman  k. 
braska,"  and  prosecuted  in  the  name  of  State,  1  G.  Greene  (Iowa)  270. 
"The  State  of  Nebraeka,"  ie  sufficient.  Whether  It  is  necessary  that  the  cap- 
Alderman  -u.  State  (Neb.),  38  N,  W.  Hon  of  an  indictment  should  state  that 
Rep.  36.  the  jurore  were  Bwom  "for  the  peopio 
An  indictment  commencing  with  the  of  the  State  of  New  York  and  tho 
■words  "the  State  of  Mississippi,"  and  body  of  the  count/  of  instead  of  "for 
concluding  "against  the  peace  and  dig-  the  bodjr  of  the  countj  of  meretrf 
nity  of  the  same,"  is  sufficient.  State  quart.  People  v.  FUh,  4  Park.  Cr. 
1'.  Johnson,  I  Miss.  (Walk.)  291.  Cas.  (N.  Y.)  106. 

An    indictment     commenced     thus:  Texas  Penal  Code,  art.  905,  provide* 

^StBte  of  Missouri,  county  of  Hickory,  that  olfences  against  the  State  shall  be 

In  the  Hickory  circuit  court,  Septem-  prosecuted  in  the   name  of  the  State, 

ber  term,  a.  d.  i8ji.     The  grand  jurors  does  not  preclude  a  municipal  corpora* 

for   the    State  of   empanelled,  tion  from  prosecuting  in  its  own  name 

charged,   and   sworn   to  enquire,"  etc.,  an  offence  against  its  penal  ordinances; 

«tc.     Held,  sufSciently  good.     State  v.  art.   916    providing  that    a    defendant 

England,  19  Mo.  386.  shall  not  be  discharged  for  any  infor- 

Doins   Bnalii«M    Wltbont    Uaenoe. —  mality,  etc.       Rx   farte    Boland,    11 

"Where,  in  a  prosecution  for  doing  busi-  Tex.  App.  151). 

ness  without  a  municipal  licence,  It  sub-  Howei'er,    in     Geor^a,     indictment 

stantlally  appears  that  the  proceeding  is  should  charge  defendant  "in   the  name 

in  the  name  of  the  State,  it  is  sufficient,  and  liehalf  3l  the  citizens  of  Georgia," 

Jit  Oliver,  21  S.  C,  318.  but  an  exception  on  the  ground  of  fail- 

AbbiWTlBtlng  Mamo  of  State. — An  In-  ure  to  SO  charge  must  t«  taken  liefore 

<]ictment  is  not  fatally  defective  under  the  trial,  and  if  not  so  taken  will  not  be 

Mo,  Const.   186;,  art.   6,   §  36,  because  Kood  in  arrest  of  judgment.       Home  v. 

headed    "State    of    Mo."    Instead     of  State,37  Ga.  80;  s.c,  93Am.  Dec.  49. 

"State   of  Missouri."     The   injunction  And  in  Illinois,  if  an  indictment  does  not 

therein  contained  that  all   prosecutions  contain  the  words  "in  the  name  and  b^ 

«hall  be  conducted  in  the  name  of  the  the  authority  of  the  people  of  the  State 

"State  of  Missouri"  Is  directory  merely,  of  Illinois,"  it   is   bad.     Whitesldes   t'. 

And  a  failure  to  comply  with  that  re-  People,  i  Breese  (III.)  ^. 

quircment    is    simply    an     Irregularity  An     indictment     purporting    to     be 

cured    by    the    statute.     (Wagn.   Stat,  found    "by   the    grand    jurors    of   the 

.420.    I)     15.      See    also    Wagn.      Stat,  county  of  Wayne  in  the  State  of  Mis* 

1090,  \   37.)     State   V.   Foster,  61   Mo.  souri''lB  bad;  the  constitution  requires 

549.  all  prosecution  to  be  conducted  in  the 

An  indictment  alleging  the  present-  name  of  the  State.     State  v.  Cutter,  65 

ment  to   be  made   "in  behalf  of   said  Mo.  503. 

State  of    Iowa,"    the     caption     being  An  information  is  fatally  defective  in 

"State  of  Iowa,  M.  county,"  shows  that  omitting  the   words   "of  Texas"   after 

the   prosecution   is  conducted   "in  the  the  commencement,  "In   the  name  and 

nameandby  the  authority  of  the  State"  by  the   authority  of  the' State."     The 

.according  to  the  constitution,  art.  3,  (j  6.  requirement  is    a    constitutional    one. 

Wrocklege  *.  State,  1    Iowa   167;   Bau-  Saine  !■.  State,  14  Tex.  App.  144. 

rose  V.  State,  1  Iowa  174.  1.  State  v.  Brooks.  94  Mo.  tsi.      Sea 

"b  tlM   Kama   of  tha   Btala."— The  State  v.  Delue,  i  Chand.  <Wis.}  t66. 

-constitution  of  Iowa  requires  criminal  1.  See  also  IX..  9  &  lo. 

proceedings    to  be  conducted    in    the  S.  In  New  York  It  Is  not  necessary 

name  of  "the   State  of  Iowa."     Held,  that   the    caption    should   set  out   tha 

that  a  prosecution  in  the  name  of  "State  names   of  the  grand  jtirort  by  whom 
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ment  was  found,*  yet  it  need  not  state  when  and  where  the  court 
was  held,  at  which  it  was  found,  or  the  name  of  the  judge  who 
held  the  court.* 

b.  Time  of  Finding. — An  omission  in  the  caption  of  an  indict- 
ment to  state  the  time  of  the  finding  is  not  fatal*  where  the 
certificate  of  the  clerk,  endorsed  thereon,  gives  the  date  of  return 
and  presentment.* 

c.  Designating  or  Describing  Court — c'  Necessity  and  Suffi- 
ciency of  Description. — The  caption  to  an  indictment  should  set 
forth  the  name  of  the  court  in  which  the  indictment  is  found.* 
And  if  the  name  of  the  court  is  in  the  caption,  the  body  of  the  in- 
dictment need  not  show  before  what  court  it  was  found,"    Where 


the  Indictment  waa  found.    People  v.  tlie  court  and  the  term  at  wliich  the 

Witison,  109  N.  Y.  345.  indictment  was  lound  Is  not  surplusage. 

I.  State   V.   Williams,    3    McC.  (5.  and,  If  not  surplusage,  if  it  is  not  useless. 

C.)  301.  See  Bell  v.  Com.,  8  Gratt.  (Va.)  600. 

1.  People  V.  WillRon,  109  N.  Y.  345.  HaulSK  Ocrart  Mot  in  Balatonea. — An 

t.  See  Com.  v.  Hines,  lot  Mass.  13;  Indictment    preferred    as    if   In    court 

Btii^ees    V.    Com.,   3    Ve.    Cas.    483;  vihlch     has    no     existence,    Is    fatall; 

Haiight  V.  Com.,  3  Va.  Gas.  3.  defective.     Thus,  an  indictment  "in  the 

«.  Com.  V.  Hlnes,  loi   Mast.  33.     In  circuit  court  of  said  territory,"  a  court 

this   case  the   court  sa;  that  "  In  our  which  does  not  exist,  whereas  it  should 

practice,  a  caption  Is  indeed  affixed  to  have  been  "In  the  district  court,"  etc., 

every  Indictment  and  returned   with  it  Is  bad.     Mau-zau-mau  ne-kah  v.  U.  S., 

by  the  grand  jury;  and  ie  so  far  a  part  i  Finney  tWU.)  124;  s.  c.,39  Am.  Dec, 

of    the    Indictment    that    It    may    be  279. 

referred   to   In   order  to   ascertain   the         A  caption  describing  the  indictment 

county  and  state  in  and  for  which  the  as  found  In  the   United  States  district 

indictment  is  found.     Com.  ti.  Edwards,  court  of  the  territory  of  Montana  is 

JO  Mass.  (4  Gray)  I ;  Com.  v.   Fisher,  Irregular,  for  that  Is  not  the  proper  title 

f3  Maaa.  (•?  Gray)  492.     But  defects  in  of  any  court;  but  the  error  does   not 

the  title  of  the  court  as  stated  in  the  necessarily  vitiate  the  Indictment.     1874. 

caption  may  be  supplied  by  reference  to  U.S.  v.  Upham,  3  Montana  170, 
the  certificate   endorsed   by   the  clerk         A    caption    "In    the    district    court 

upon  the  Indictment  at  the  time  of  its  .     .     .    having  and  exercising  the  same 

return  Into  court.     Com.  v.  Mullen,  95  Jurisdiction  in  all  such  cases  as  is  vested 

Mass.  (13  Allen)  551-     In  the  matter  of  in  the  circuit    and    district    courts  of 

time,  especially,  the  caption  is  not  the  the   United  States,"  A^/if  sufficient.     U. 

sole  evidence;  for  the  caption  is  usually  S  v.  Spaulding,  3  Dakota  85. 
entitled  a»  of  the  first  day  of  the  term;         B.  Dean    v.   State,   Mart.    &    Yerg. 

and   yet  an   indictment '  with    such   a  (Tenn.)  127. 

caption  may  he  presented  to  a  g^and         A  caption  stating  that,  "  at  a  court  at 

jury   empanelled,   and   for    an   offence  oyer   and   terminer  and   general    gaol 

committed   since  that  day,  and  may  be  dellvei?,  held,  etc..  before  the  honorable 

proved     by    referring    to    the    clerk's  G,  H.  F,,  one  of  the  justices,  etc.,  and  J. 

certificate      thereon     to     have      been  G.  etc.,  their  fellows,  it  is  presented," 

returned    after    the    day  on   which   it  sufficiently  indicates  the  court  to  whom 

alleges  the  offence  to  iiave  Ijeen  com-  the  grandjury  made  their  presentment, 

mitted.      Com.  v.  Stone,  69   Mass.   (3  State   i.  Price,  11    N.  J.  L,  (6   Halst.) 

Gray)  453;  Com.  v.  Colton,  77   Mass,  303. 
(II  Gray)  I.  Where     an     indictment     had     this 

6.  See   U.  S. -f.  Upham,  3   Montana  caption:    "State   of    North    Carolina. 

170;  Mau-zau-mau-ne-kah   v.  U.  S.,  i  Franklin   county,   March   sessions,"  It 

Pinney  (Wis.)  114;  s.  c.,39  Am.  Dec.  was  A*/rfto  be  a  sufficient  designation  of 

370  the  court  before  which  It  was   taken. 

It  has  been  questioned  whether  the  SUte  v.  Jeffreya,  C.    &    N.  (N,  C.) 

stated  commencement  of  the  name  of  364. 
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the  caption  of  an  indictment  sets  forth  the  quantity  without  en- 
titling it  of  the  court,  it  is  sufficient.* 

i-.'  Naming  Justices.—  The  caption  of  an  indictment  ought  to 
show  distinctly  the  names  and  style  of  office  of  the  judges  com- 
posing the  court  to  which  it  is  presented  ;  if  it  does  not,  the 
indictment  will  be  quashed  on  motion  * 

c*  Place  of  Holding  Court  Generally. — The  caption  of  an  in- 
dictment should  show  the  place  where  the  court  was  held  and  the 
indictment  found,  and  that  the  grand  jury  were  drawn  from  the 
county  where  the  offence  was  committed.'  But  an  indictment 
will  not  be  defective  because  the  caption  only  shows  that  it  was 
found  at  a  term  of  the  "  city  court,"  without  saying  at  what  place, 
if  the  record  names  the  city.* 

c*  County  or  District. — The  caption  of  an  indictment  should 
show  within  which  county  the  court  was  held;^  but  where  the 

1.  Taylor   v.   Com.,  i    Va.  Cas.  94;  den,  iS  La.  An.  448^   State  v.  Conley, 

Burgesa  v.  Com,,  i  Va.  Cas.  483.  39   Me.  78;    State  w.  Moore,  24  S.  C. 

a.  SUte  ('.Zule,ioN.J.L.(5  HaUt.)  150;  s.  c,   58  Am.  Rep.  241:  State  t. 

348.  ■  Hunter,     Peck   (Tenn.)    166;    State    v. 

It  is  said  in   the  case  of  Tenorio  i'.  Fields,  Peck  (Tenn.)  140. 
Territory,   i    New  Mei.  279,   that   the         Where    an    indictment   commenced; 


caption  need  not  mention  the  name  of  "State  of  Maine,   Cumberland,  ss.     At 

the  judge  holding  the  court.  tile  supreme  court  begun  and  holden  at 

8.  See  Luek  f.  State,  64  Miss.  845;  Portland,  within  the  county  of  Cumber- 
Carpenter  -E.  State,  5  Miss.  (4  How.)  land,"  it  was  held  that  this  was  ™f- 
163;  B.  c,  34  Am.  Dec.  116.  licient  to  show  that  the  court  at  which 

It  has  been  said  that  an  indictment  the  indictment  was  found  was  Iiolden 

with     this    caption:  "Commonwealth  for  that  county  in   the  State  of  Maine, 

of  MasBachusettG,    Essex,   to    wit:  At  Slate  w.  Conley,  39  Me.  78. 

tiie  court  of  common  pleas,  begun  and  The  caption  of  tlie  indictment  setting 

holden   at   Salem   within   and   for  the  forth  the  stite.   parish  and  district,  an 

county   of  Essex,"  on   a   certain   day.  averment  that  the  crime  was  committed 

sufficiently  shows  that  it  was  found  at  a  in  the  state,  parish  and  district  afore* 

court     hdd     in     this    commonwealth,  said  is  sufficient.     State  v.  Crittenden, 

Com.  V.  Fisher,  73  Mass.  '7  Gray!  471.  38  La.  An.  448. 

An  indictment  with  the  foAowing  IFppar  Maiglnal  Tltl*. — The  criminal 
caption;  "City  of  B.,  to  wit:  At  the  code  makes  the  caption  and  upper  mar- 
municipal  court  for  the  town  of  B.,  now  glnal  title  for  many  purposes  a  pre- 
by  an  act,  etc.,  incorporated  into  a  city,  liminary  par.t  of  the  indictment;  and 
etc.,  begun,  etc.,  for  said  city  and  when  the  name  of  the  state  there  ap- 
county  of  S.,  on,  etc.  The  jurors,  etc.,  pears,  it  sufficiently  indicates  that  the 
(>resent  that  N,  J.  at  B.  aforesaid,"  county  is  within  the  state.  Anderson 
etc.,  sufficiently  expresses  the  jurisdic-  »,  State,  104  Ind.  467. 
tton,  name  and  place  of  session  of  Same — In  an  InfoniMtlon. — In  an  in- 
the  court.  Com.  i'.  James,  18  Mass.  (\  formation,  the  statement  in  the  caption 
Pick.)  37,1;-  of  the  title  of  the  court  to  which  the  in- 

4.   See  Bonner  ^'.  State,  <;5  Ala,  242;  formation    is    presented    Is     sufficient, 

Harrison  v.  State,  51;  Ala.  339;  People  without  naming  the  county.     State  v. 

V.  Connor.  17  Cal,  354.  Muthis,  2\  Ind.  177. 

The  styling  of  the  court,  in  an  indict-         Hatna  of  Conntr  InOermaii The  rule 

ment,  "court  of  sessions  of  the  city  and  that  the  court  will   take  judicial   notice 

county  of  San    Francisco,"  was   held  a  of  the  counties   of  the  state, — applied, 

proper  entitling  of  the  court.     People  v.  where  Uie  caption  of  an  indictment  had 

Connor,  17  Cal.  354.  the  name  of  the  county  printed  in  Ger- 

D.   Overton  i'.  Slate,  60  Ala.  73;  An-  man  letters,  and  the  word  "Wadison," 

derson  i'.  State,  104  Ind.  467;   State  v.  recognized     to      indicate     "Madison." 

Mathis,  21  Ind,  277;   State  n.  Critten-  Overton  v.  State,  60  Ala.  73, 
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county  was  omitted  from  the  caption  of  an  indictment,  the  defect 
is  not  fatal  because  the  caption  may  be  omitted.* 

c'  Term  or  Session  of  Court. — The  caption  of  an  indictment 
should  set  forth  the  term  or  session  of  the  court  at  which  the  in- 
dictment was  found;*  this  is  sufficiently  done  where  the  day  on 
which  the  indictment  was  found  is  given.^  The  caption  is  suffi- 
ciently explicit  where  it  states  that  the  indictment  was  found  at 
the  term  of  the  court  by  certain  men  duly  empanelled,  sworn  and 
charged  as  grand  jurors  ih  and  for  the  county  at  the  term;* 
and  the  indictment  will  not  be  vitiated  by  the  fact  that  the  wrong 
term  of  court  is  stated  in  the  caption,  the  record  showing  where 
it  was  found.' 

Hmlni  Tronc  DUtrlot, — It  Is  no  ob-  shows  that  the  court  was  opened  on  the 

jection  to  an  indictment  entitled  In  the  first  da^  of  the  term,  bv  the   clerk,  at 

dUtrict   court,  that  the   first  district  Is  the  time  and   place  prescribed   \ty  law, 

named   instead  of  the  second;   for  the  and  adjourned  \iy  him  from  day  to  day, 

number  of  the  district  is  no  part  of  the  until  the  appearance  of  the  judge,  it  will 

title  of  the  court.     State  v.   Munch,  3i  be  presumed  that  the  court  was  held  on 

Minn.  67.  each  daj  at  the  same  place.     Smith  v. 

meiallr  Itaitylm  a  Womwi.— It   U  State,  9  Humph.  [Tenn.)  9. 

not  necessary  to  state  in  the  caption  of  An  Indictment,  which  purports  in  il« 

an  indictment  for  illegally  marrying  a  caption  to  have  been  found  on   the  firiit 

woman,  knowing  her  to  be  the  wife  of  day  of  the  term,   but  charges  an  oflentc 

another  man,   thai   the   defendant  was  of  a  later  date,  may  l)e  shown,  by  refer- 

apprehended  in  the  county  where  he  is  ence  to  the  clerk's  certificate  endorsed 

indicted,  when  the  offence  is  alleged  to  thereon,  to  have  been  actually  returned 

have  been  committed  In  another  county.  Into    court    after   this    date.     Com.   v. 

Houser  v.  People,  46  Barb.  {N.  Y,)  33.  Stone,  3  Gray  (Mass.)  453. 

1.   State    V.    Moore,    24  S.  C.   150;  An  indictment  purporting  in  the  cap- 

B.  c,  <8  Am.  Rep.  341.  tion  to  have  been  found  at  the  superior 

9,  It  has  been  said  that  the  defendant  court  holden  on  a  certain  day,  which  is 
cannot  object  that  the  caption  does  not  the  first  d.iy  of  the  term,  is  good,  aU 
find  in  what  court  nor  at  what  term  the  though  in  fact  found  on  a  subsequent 
Indictment  was  found.  Kirk  v.  State,  6  day  of  the  same  term.  Com.  v.  Ham- 
Mo.  ^.  ilton,  ij  Gray  (Mass.)  480. 

8.  People  V.  Beatty,  14  Cal.  5^.  The  caption  of  an  Indictment,  alleg- 
See  Com.  v.  Hamilton,  81  Mass.  (15  Ing  that  it  was  found  at  a  specified  term 
Gray)  480;  Com.  v.  Stone,  69  Masi.  (x  of  the  supreme  fudicial  court,  is  not  de- 
Gray)  453;  State  ii.  Wentworth,  37  N.  fective  or  imperfect,  inasmuch  as  the 
H.  106;  State  V.  Gary,  36  N.  11.  359;  terms  of  that  court  are  fixed  by  public 
Smith  V.  State,  9  Humph.  (Tenn.)  9.  law;  and  when  Ihe  term  is  stated,  with 

A  caption  of  an   Indictment   as   foU  the  time  and  place  of  holding  it,  It  is 

lows;     "Al  a  term  of  the  circuit  court  sufficiently   stated   and   sufficiently  ap- 

for  the  county  of  Portage,  in   the   state  pears,      with      reasonable       certainty, 

of  Wisconsin,   liegun   and  held  at  the  whether  it  was  found  at  a  trial  or  law 

court  house,  in  the  village  of  Clover,  in  term  of  that  court.     State  v.  Gary,  jft 

the  county  of  Portage  aforesaid   (stat-  N.  H.  359;  State  r.   Wentworth,  37  N. 

Ing  the  time  when   and   the   jud^e   by  H.  196. 

whom  said  term  was  held),  the  jurors  The  sessions  court  of  the  county  of 
for  the  grand  jury  of  the  state  of^  Wis-  San  Francisco  Is  well  described  in  an 
consin  aforesaid,  good  and  lawful  men.  Indictment  as  the  court  of  the  city  and 
duly  summoned,  empanelled,  tried  and  county  of  that  name,  the  two  being  con- 
sworn,  enquiring  in  and  for  the  body  of  terminous.  People  v.  Beatty,  14  Cal. 
the    county    of  Portage    aforesaid,  00  566. 

their  oaths  aforesaid,  do  present."  suf-  4.   Engleman    -c.    State,    1    Ind.  91 ; 

ficlenlly  shows  before  which  court  the  1.  c,  \i  Am.  Dec.  494. 

prisoner    was    charged.      Benedict    v.  6.   Firby  ■v.  State,  59  Tenn.  (3  Bax.) 

State,  12  Wis.  3.3.  358. 

where  the  caption  to  an  indictment  DefMttTaltaMrtpUonlnCaption.— An 


ib.Googlc 


Tha  Findlag,  d^tiM,  at*.           INDICTMENT.  Oftpt 

{4)  The  Grand  Jury  * — (a)  Stating  Name  and  Number. — The 
names  of  the  grand  jurors  by  whom  an  indictment  is  found  need 
not  be  stated  therein;*  the  proper  place   to  state  the  names  of 

the  grand  jury  is  in   the  caption  of  the  indictment;'  and  where 

indictment   is  not  invalidated  bjr  a  de-  case  of  People  v.  Bennett,  37  N.  Y.  117; 

fectfve  description  in  its  captioa  of  the  5.  c,  93  Am.  Dec.  551 ;  4  Abb.  Pr,  N.  S. 

term  of  court  at  which  it  was  found,  if  89;  that  "we  have  Inherited,  from  Eng- 

the   clerk's   certificate    gives   the    true  land,   manv  technical  rules  relating  to 

date.     Com.  v.  Smith,  loS  Mass.  486.  criminal     practice,    which    have     long 

1.  As  to  the  return  and  selection  since  become  obsolete.  Thev  had  ttieir 
and  the  bringing  in  of  the  grand  jurjr  origin  in  that  period  of  English  history 
under  the  various  statutory  provisions,  when  the  most  trivial  offence  was  pun- 
nee  tit.  Grakd  Jury,  vol.  9,  1.  ishable  with   death,   and   when  it  was 

3.   People    V.    liaynes,    55     (Barb.)  almost   a   foregone   conclusion,   if   the 

N.  Y.453;s.c.,38How.(N.Y.)Pr.37i;  sword  of   justice   was    drawn,   that   It 

People  f.  Bennett,  37  N,  Y.  117;  s.  c,  must  be  returned  bathed   in  blood.     It 

t3   Am.    Dec.  551;  4  Abb.    Pr.    N.  S.  is  not  to  be  wondered  at  that  humane 

9.     See  State  -v.  Dayton,  23  N.  J.  L.  Judges  should  have  been  found,  In  such 

(3  Zab.)  49;  8.  c,  53  Am.  Dec.  270.  an  a^.  willing  to  save  life  by  attaching 

HnsilMr  of  Qnuid  Jnrcra. — For  a  full  importance  to  objections,  purely  tech- 
description    of   the   number   of  grand  nical,  to  the    form   of  the   indictment    ■ 
iurors  required  in  the  various  stales  to  which  places  the  accused  on  trial.     An 
return  a  valid  indictment,  see  this  series,  advanced  civilization,  and  a  more  hu- 
tiC.  Grand  Jury.  mane   administration  of  the  law,  have 

3.    See    State   i'.   Murphy,    g     Port,  removed  the  causes  which  gave  rise  to 

(Ala.)   487;  State  v.   Vincent,   oi   Mo.  these    technical    rules,    and    Ihere    is, 

^i;  People   11.  Bennett,  37  N.  V.  117;  therefore,  no  good  reason   for  retaining 

4  Abb.  Pr,  N.  S.  89;  s.  C,  93  Am.   Dec.  them:    ctisanle  ralig»g,  cesiai  ipsa  lex. 

551.  So    thought    our  legislature,    when    it 

The  Totdra  of  Um  grutd  Jury  and  the  passed  the  statute  of  jeofails,  and  en- 
names  of  the  grand  jurors  area  part  of  acted  that  'no  indictment  should  be 
the  caption,  and  need  not  be  Intro-  deemed  invalid  by  reason  of  the  omis- 
liuced  iti  an  indictment.  State  i>.  Mur-  sion  of  the  defendant's  title  or  occupa- 
phy,  9  Port.  (Ala.)  487.  Hon,  or  by  a  misstatement  of  them,  or 

Where   the    record    shows    that  the  of  the  town  or  county  of  his  residence, 

grand    jurors    were     sworn,     received  where     the    defendant     shall    not    t>e 

their  charge,   and  retired   to   consider,  prejudiced  thereby,'  or  by  an  omission 

etc.,  and,   under  a  subsequent   date,  re-  of  the   words   'with  force  of  arms,'  or 

turned   to  the   bar,   and   through  their  words  of    similar    import,    or    by    an 

foreman    delivered   the    indictment,   it  omission  to  charge  any  offence  to  have 

was  not  necessary  that  the  names  of  the  been  committed  contrary  to  statute,  or 

jurors    should    be   repeated.     State   v.  by  reason  of  any  other  defect  or  imper- 

Vincent,  9:  Mo.  662.  fection    in  matters  of  form,  which  sVall 

When      Caption       BvlBolBiit. — It      is  not  tend  to  the  prejudice  of  the  defend- 

thought  that  the  caption  of  an  indict-  ant.     This  statute  swept  away  many  ot 

ment   is   sufficiently   explicit   where    it  the   objections  to   the  forms  of  indiet- 

states  that  the  Indictment  was  found  at  ments,  which  at. times  seriously  inter- 

a   term  of   the  court   by   certain   men,  fered  with  an   effective  administration 

duly  empanelled,  sworn  and  charged  as  of  criminal  justice. 

grand  Jurors,  In  and  for  the  county  at  "A   more  liberal  practice   began    to 

that  term.     Engleman  v.  State,  J   Ind.  prevail,   at  an   early  day.  in   England. 

()i;  s.  e.,  u  Am.  Dec.  494:  because  It  is  Bacon  says:     'Some  indictments  have 

SLilHcient  if  the'indictment  shows  upon  been   quashed   for  an  omission   of  the 

its  face  that  the  grand  jury  were  of  the  names  of  jurors,  others,  for  the  want  of 

number  and   qualification   required  by  the   words  good  and  lawful   men.   and 

law.     McGarry  v.  People.  3   Lans.  (I"},  others,  for  want  of  the  words  and  then 

Y.)  231.  and    there    sworn    and    charged,    and 

Stftting  Rftmes  or  Grand  Jniori  In  IB-  others,   for  want   of  the   words   to   in- 

dlotment — Hlatory    of     Vootrina. — The  quire  for  the   king  and  for  the  body  of 

-eupreme  court  of  New  York  say  In  the  the  country;    yet,  of  late  years,  excep- 


ib.Google 
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the  names  of  the  grand  jurors  are  stated  in  the  caption,  and  the 
names  as  there  stated  do  not  correspond  with  the  names  in  the 
panel,  the  objection  will  not  be  fatal.' 

(i)  Showing  Qualificatians-^b^  Generally. — It  is  not  necessary 
that  the  caption  to  an  indictment  should  state  at  length  the 
qualifications  of  the  grand  jurors,  nor  recite  all  the  facts  which 
give  the  court  jurisdiction,  when  the  court  in  which  the  indict- 
ment is  found  is  one  of  general  criminal  jurisdiction,'  it  being 
sufficiently  explicit  to  state  in  the  indictment  that  it  was  found 
at  a  term  of  the  court  by  certain  men  duly  empanelled,  sworn  and 
chained  as  grand  jurors  in  and  for  the  county  at  that  term,* 
where  it  shows  upon  its  face  that  the  grand  jury  were  of  the 
number  and  qualification  required  by  law.* 

b^  Good  and  Lawful  Men. — Accuracy  in  the  caption  of  an  in- 
dictment showing  that  the  grand  jurors  who  return  the  same  are 
good  and  lawful  men  of  the  county,  etc.,  is  not  important  where 
every  facility  is  oflered  to  the  defendant  to  ascertain  the  qualifi- 
cations of  the  jurors.*  It  is  not  necessary  to  set  forth  the  speci- 
fic qualifications  of  each  grand  juror,  it  being  sufficient  to  de- 
scribe them  simply  as  "  good  and  lawful  men."* 

tlona  of  this  kind  have  not  been   much  3.  State  v.  Pearce,  t^  Fla.  153;  Wein* 

favored,    eepeciail^   if    the   indictment  zorpflin  v.   State,  7  Btackf.  find.)  186; 

were    in    a    superior   court,    and  that  State  11.  McCarthy,  a  Pinn.  (Wis.)  S'3; 

which  Is  omitted  be,  in  common  under-  e.  c,  i  Chand.  (Wis.)  199;  54  Am.  Dec. 

standing,  implied  in  what   is  expressed,  iro. 
(Bac.  Abr.,   Indictment,  I.)     This  is  a 
sound   rule,  and   one  that   it   is  safe  to 

fallow.     It  does  not  deprive  an  accused  bj'  a  grand  jury  at  a  circuit  court,  held 

part^  of  a  fair  trial  on  the  merits,  nor  at,  etc.,  on,  etc.,  is   sufhcient.     It  need 

does   It,   on   the  other  hand,  open   an  not   specify   the    qualificationa    of   the 

easj-   door  for  an   escape   on  technical  jurors,  nor  allege  them  to  be  good  and 

grounds."  lawful   men.     Weinzorpflin   n.  State,  7 

1.  Bute  V.  Daj-ton,  13  N.  J.  L.  (3  Blackf.  (Ind.)  186. 
Zab.)  49;  B.  c,  53  Am,  Dec.  370,  See  Caption,  Tenaa,  ate. — It  is  not  essen- 
Stateu.  Norton,  33  N.  J.  L.  (3  Zab.)  33.  tial  that  an  indictment  should  corn- 
Some  of  the  cases  go  so  far  as  to  lioid  mence  with  the  words  "the  grand  ju- 
that  it  is  unnecessary',  either  in  the  cap-  rors  of  the  State  of  Florida."  It  Is  suf- 
tion  or  in  the  body  of  an  indictment,  to  ficient  if  it  commence  with  the  words 
state  the  name  or  number  of  the  grand  the  "jurors"  of  the  State  of  Florida, 
jurj,  it  being  sufficient  if  the  indict-  where  the  other  entric  in  the  record 
ment  shows  upon  its  face  that  the  grand  show  that  it  was  found  b_v  a  grand  jury, 
jury  were  of  the  number  and  qualifica-  State  t.  Pearce,  14  Fla.  153- 
tion  required  by  law.  Young  11.  State,  S.  Engleman  1;.  State,  2  Ind.  91;  s.  c., 
'  Ohio  435;  McGarry  v.  People,  a  5a  Am.  Dec.  494;  Muu 
-1.  Y.)23i,citingPeople7/.Ben-  fcah  r.   U.   S.,  1  Pinr    ■" 


L8ns.(N.  Y.)23i,citingPeople7/.Ben-  fcah  r.   U.   S.,  1  Pinn.  ( Wis.) 

nett,37N.Y.ii7;B.  c.,93  Am.  Dec.  551.  39  Am.  Dec.  279. 

The  caption  of  an  indictment  declar-         4.  State  v.  Dajton,   23  N,   „ 
ing  that  it  was  found  by  "the  grand  ju-  Zab.)  49;  g.  c,  53   Am.  Dec.  270;  Peo' 
'"---—:  of  Wi '-.--=■  ->-   -     *. ..-_-.-     ___._. 


nett,37N.Y.  117;  B.  c.,93  Am.  Dec. 551.  39  Am.  Dec.  279 

■"■           *"  nofan  indictment  declar-  4.  State  v.  Di 

LB  found  by  "the  grand  ju-  Zab.)  49;  g.  c,  ( 

itate  of  WiEconGin.  to-wit,  pie  v.   Bennett,'  , 

twelve  good  and  lawful  men,"  the  s tat-  Am.   Dec.  551;  feopie  v.   Paynes,  it 

■       ' -...--.                    -..         -N.Y^.) 


The  caption  of  an  indictment  declar-         4.  State  v.  Dayton,   23  N.   J. 

-  'hat  it  was  found  by  "the  grand  ju-  Zab.)  49;  g.  c,  53   Am.  Dec.  270; 

of  the  state  of  WisconGin.  to-wit,  pie  v.   Bennett,  37   N.  Y.   117;  %.  c,  93 

......      ^  .       ...  ,1  .,. .  ....  .         ^  ..  pgQ-jg  j,^   Hayn 


shall  be  not  more  than  twenty-three  nor     Pr.  jji;  McGarry  v.  People,   1  Lans. 
less  than  sixteen  persons  Fwom  on  any     (N.  V.]  231. 

grand  jury.  Is  bad,  and  the  indictment,        B.  Cornelius  v.  State,  7  Eng.  (Ark.) 
of  which  il  is  part,  will  not  support  a    782. 

conviction. Fitzgerald  f.Stater4Wis.395.        «.  SUte  o.  Price,  ii  N.  J. L.  (6  Halat.) 
403 
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(c)  Showing  Organization,  etc. — It  is  thought  that  it  is  not 
necessary  to  set  out  in  the  caption  to  an  indictment  that  the 
members  of  the  grand  jury  were  properly  summoned  and  re- 
turned  as  such,  aiiil  that  they  were  duly  organized.' 

{d)  Showing  County  from  Which  Empanelled. —  d'  Necessity. — 
An  indictment  must  appear  by  direct  averment  to  have  been  pre- 

iQ'i,.    See  Beauchamp  v.  State,  6  Blackf.  thej'  a: 

(Ind.)   399;    JeiTv  'V.    SUte,  i    Blackf.  words 

{Ind.)395;Benedfct»<.State,i2WJ8.3i3.  and   a: 

"  Good  uid  LAimi  Han.  "—It  is  suffi-  '--'■' 


applied.     In  this  it 

-e  uEed  'bb  forming  an  inquest; 

inquest   formed   of   good   and 

nen    must   be   of   freeholdeTE. 

,  n  the     Liberos    el    legalfi    Maminei    are  the 

wful  men,"     terms  which  have  always  been  used  In 

the  venire  facias,  and  their  legal  impoK 

and  signification  is  freeholders,  without 

just  exception.    3  Bl.  Com.  351;   4  Bl. 

Com.  350.   But  even  an  objection  to  the 

caption  of  an  indictment,  founded  in  the 

n  of  such  words,  ought    not    to 

especially  if  the  indictment  be  in 

■     .nd     that    which    ■ 


those  words  including  every  qualifica- 
tion required  bj  law.  Jerrj-  u.  State,  i 
Blackf.  (Ind.)  395. 

The  caption  of  an   indictment  from 
the  circuit  court  of  Indiana  represented 
the  grand  jurors  that  found  the  bill  to 
be  "good  and  lawful  men."      Held,  that    previ 
this  was  a  suHicient  description  of  the     a   superior  cou 
qualifications  of  the  jurors.  Beauchamp     omitted  be  in  common   understanding 
■V.  State,  6  Blackf.  (Ind.)  199.  Implied  in  what  is  expressed.     I  Hawk. 

A  caption  of  an  indictment  (IS  follows:  ch.  25,  4  126." 
"At  a  term  of  the  circuit  court  for  the  1.  Mackin  i'.  People,  115  111.  313; 
county  of  Portage,  in  the  State  of  Wis-  Ford  11.  Stale,  1 13  Ind.  373;  State  v. 
consin,  begun  and  held  at  the  court  Brooks,  94  Mo.  I3i;  7  S.  W.  Rep.  34; 
house,  in  the  village  of  Clover,  in  the  State  u.  Tones,9  N.J.  L.  (4  Halst.)!??; 
--  17  Am.  r--     *-- " — --- 


county  of  Portage  aforesaid  (stating  the 
time  when  and  the  judge  by  whom  said 
term  was  held),  thejurors  for  the  grand 
jury  for  the  state  of  Wisconsin  afore- 
said, good  and  lawful  men,  duly  sum- 
moned, empanelled,  tried  and  sworn,  en- 
quiring in  and  for  the  body  of  the  coun- 
ty of  Portage  aforesaid,  on  their  oaths 
aforesaid,  do  present,"  sufficiently  shows 
that  the  indictment  was  prosecuted  by  a 
jury  of  gcod  and  lawful  men  who  were 
duly  Gummoneo,  empanelled,  tried  and 
sworn.    Benedict  v.  State,  12  Wig.  313. 

aune— Head  Hot  1m  Bet  Oat  in  Indict - 
mant, — It  is  unnecessary  to  set  out  the 
words  "good  and  lawful  men,"  in  an 
indictment  for  murder,  in  South  Caro- 
lina. Slate  V.  Yancy,  i  Const.  Rep. 
Tread,  (S.C.)  337. 

i««»i.i«ig  of  "  Oood  ftnd  Lkirftil  Han." 
— The  words  "  good  and  lawful  men"  in 
the  capUon  of  an  indictment,  inquest  Or 
the  like,  mean  "freeholders.''  See 
State  I/.  Glacgow,  Conf.  Rep.  (N.  C.)38; 

s.  c,  s  Am.  Dec.  629.     In  this  case  the  _..     ,        _. 

court  say:  "With  respect  to  all   those     Mackin  f.  People,  115  III.  312. 
reasons     which     proceed     upon     the         The  caption  to  an   indictment  stated 

{[round  that  the  expressions 'good  and  that  the  grand  jurors  were  "balloted 
awful  men'  are  inserted  in  the  caption  for,  elected,  tried  and  sworn."  Htld, 
tind  commission,  instead  of  the  word  that  this  was  a  satisfactory  statement 
'freeholders,' the  answer  is  that  these  that  thcjury  was  composed  of  qualified 
wordiare  tobe  understood  accordingto  men.  'Tumer  ti.T'  "'  " 
the  aubject- matter  relative  to  which  ik 
4M 


Dec.  483;  Beman  v.  State, 
,  J.  L.  (Penn.)  g;  McBean  v.  State, 
3  HeUk.  CTenn.)  20;  Turner  v.  Slate,  o 
Humph.  (Tenn.)  119;  DeOUes  v.  State. 
30  Tex.  App.  14J. 

Tha  Otata  naoasamrr  to  a  propar 
oiguiliatlon  of  \b»  fnaA  imj,  may 
appear  either  on  the  face  of  the  indict- 
ment or  in  the  caption  of  the  record. 
The  averment  that  they  "do  present 
and  say,"  etc.,  need  not  contain  the 
words  "  upon  their  oaths  aforesaid." 
McBean  v.  State,   3  Helsk.  (Tenn.)  20. 

Where  an  indictment  recites  that  it 
was  presented  by  the  grand  jurors,  duly 
elected,  etc.,  the  legal  presumption  is 
that  the  grand  jury  was  a  legal  one. 
De  ones  i).  State,  20  Tex.  App.  :4j. 

Tha  raeord  ihowinf  noUilnK  to  tlM 
aontruT  it  will  be  presumed  that  the 
necessity  existed  for  calling  the  special 


'I.  The  State,  9  Humph. 
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sciitcd  by  a  grand  jury  of  the  proper  county;'  and  the  indict- 
ment must  show  that  the  grand  jurors  were  empanelled  for  the 
county  in  which  it  was  found.* 

d}  Sufficiency  of  Averments. — Where  the  caption  states  that 
the  grand  jury  "were  empanelled  and  sworn  and  charged  to  en- 
quire within  and  for  the  body  of "  a  particular  county,  it  is  suffi- 
cient to  show  that  they  were  legally  selected  from  that  county 
without  a  distinctive  averment  of  that  fact.'  Where  an  indict- 
ment contains  the  allegation  that  "the  jurors  of  and  for  the 

county  of ,  aforesaid,  on  their  oaths  presents,"  this  being 

after  the  caption,  will  be  sufficient,  the  county  having  been  named 

Tba    man    omiailoii    to    follow    tlw  Jnran    ae   "  the   grand    jurors  of   the 

nnal  tonn,  which   reads,  "  the  grand  Territory  of  New  Mexico,    enquiring 

jury   for  the   State   of  MiMouri,  sum-  for   the   county  of  San   Miguel,^'  etc., 

moned  from  the  body  of  the  county  of  without  Bhowiiig  that  thev  were  chosen, 

T,  duly  empanelled,"  etc.,  is  not  fatal  if  empanelled,  and  sworn  for  the  county 

it    appear   from   the    record   that    the  is  Insullicient.    Territory  v,  Sevallle*,  i 

indictment  was  preferred   hy  a   lawful  NewMex.  119. 

grand  jury  in   and  to  a  court  of  com-  When  it  is  alleged,  in  the  commence' 

petent  ]uri»diction.    State  v.  Brooks,  <^  ment  of  an  indictment,  that  "  the  grand 

Mo.  111.  jurors  for  the  State  of  Alabama  upon 

Where  an  Indictment  Btatea:  "Grand  their  oaths  present,"  etc.,  and  the  name 

jury  legally  empanelled   and  sworn  to  of  the  proper  county  is  stated  In   the 

enquire   into   all   felonies,"  etc.,  it   suf-  caption,  the  proceedings  arc  sufficiently 

ficiently  appears  that  it  was  found  and  certain,  although  it  ib  not  averred  in  the 

returned  by  a  l^al  and  duly  qualified  indictment  that  such  grand  jurors  were 

grand  jury.     ¥otA   v.  State,  iii   Ind.  selected,empBnelled,swornandcharged 


t  usual  to  set   forth  In  the     Morgan  v.  State,  ig  Ala.  556. 


3  enquire  for  the  body  of  the  county. 
lorgan  v.  State,  ig  Ala.  556. 

captions  of  indictments  that  the  grand  S.  Leonardo  v.  Territory,  1  N.  Mex. 

jurors  were  summoned,  nor  by  whom,  291.     See  Wise  v.  State,  x  Kan.  419;  s. 

nor  even   that   they  were   empanelled,  c,  81;    Am.  Dec.  595;  Jeffries   v.  Com., 

Berrian   *.  State,  21   N.  J.  U  (j  Zab.)  94    Mass.    (12    Allen)    141;;   Com.    *. 

I).  Edwards,  70  Mass.  (4Grav}  l;  Byrd  v. 

1.  SUte  V.  Hilton,  41  Tex.  565.  State,  i  Miss.  (1  How.)  163;  Vanvickle 

It  is  said,  however,  In  the  case  of  1'.  State,  21  TeJt.  App.  625. 
Williams  v.  State,  30  Tex.  404,  that  It  OapttMU.— An  indictment  commenc- 
ie  not  necessary  that  the  Indictment  ing  as  follows:  "In  the  name  and  by 
itself  should  show  by  what  grand  jury  the  authority  of  the  State  of  Texas,  thie 
it  was  found,  that  tlie  records  of  the  grand  jurors  oi  the  State  of  Texas,  em- 
court  are  sufficient  to  evince  that  fact,  panelled,  charged,  end  sworn  to  dili- 
So  Ae/(f,  where  the  statute  required  that  gently  enquire  into  and  true  pre- 
ttle  indictment  must  appear  to  be  the  sentment  make  of  all  crimes  and 
act  of  the  grand  jury  of  the  proper  olTences  against  the  law  committed 
county;  and  the  grand  jurors  were  within  the  body  of  the  county  of  Rains 
denominated  in  the  caption  as  grand  and  State  of  Texas,"  sets  out  allega- 
jurors  for  the  state.  tiona  sufficient  under  Tex.  Code  Crim. 

S.  Engleman  v.  State,  3  Ind.  91 ;  s.  c,  Proc.,  art,  420,  subd.  3,  to  show  that  the 

u   Am.   Dec.   494;   Mau-zau-mau-ne-  indictment   was   the  act  of  the   grand 

kah  V.  U.  S.,  I  Plnney  (Wis.)  iJ4;s.  c,  jury  of  the  county   of  Rains,  but  the 

39  Am.  Dec.  279.  proper  practice  is  to  allege  this  directly. 

It  seems,  that  the  omission  in   the  in-  Vanvickle     v.     State,    32    Tex.    App. 

dictment  to  set  forth  that  the  grand  jury  615, 

were  of   a   certain  county,    when   the  An  indictment  for  murder  commenc* 

name  of  the  county  is  correctly  laid  in  Ing:  "State   of  Kansas,  Chase  county, 

the   margin,   is  not   a  defect.     Guv  v.  St.:  In  the  district  court  of  the  Afth  ju- 

State,  1  Kan.  44S.  dicial      district,      sitting      in       Chase 

Mm  iHdlotnwBt  deKMbUf  ttit  gnaA  county,    April    term,    A.     D.    1863, 
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in  the  heading.'  Where  the  county  is  named  in  which  the 
indictment  is  found,  it  is  immaterial  that  the  court  house  is  not.* 
ic)  Allegations  as  to  Oatk  of  Grand  yury—c'  Necessity. — In 
order  to  institute  a  legal  organization  of  the  grand  jury,  it  must 
be  sworn,"  and  the  caption  should  show  that  the  grand  jurors 

the  jurors  o(  the   grand    jury    of   the  the  county  of  SullivAn,  State  of  Indi- 

State    of    Knngas,     duly    drawn,   era-  ana,   and'  the  indictment  wag  entitled 

ptuielled,  chained  and  sworn  to  enquire  'State   of  Indiana,    Sullivan   county," 

of  offences  committed  within  the  body  etc.,     and     commenced,     "The    grand 

of  the  county  of  Chase,  and  within   the  jurors   of  the   State  of  Indiana,  being 

county     of   Marion    attached    to  said  duly  empanelled,  sworn,  and  charged  to 

county  of  Chase  for  judicial  purposes,"  enquire  of  crimes   and   offences   com- 

etc.,  was  held  to  sufficiently  show  that  mitted  within  the  body  of  the  county  of 

it  was  found  by  a  grand  lury  of  the  Sullivan,  in  the  State  of  Indiana,  in  the 

county  of  Chase,  under  section  95  of  the  name  and  by  the  authority  and  in  be- 

criminal  code.     Wise  ^'.  State,  a  Kan.  half  of   said    State   of  Indiana,   upoa 

419;  s.  c,  85  Am.  Dec.  595.  their  oaths  present,"  etc.    Held,   that 

Where  the  caption  of  an  indictment  the  county  in  and  for  which  the  grand 

was  "Commonwealth  of  Massachusetts,  jury   was   empanelled  was  luificiently 

Suffolk,  to  wit,"  and   named  the  court  shown.     Lovell   v.    State,  45  Ind.  550. 

to  be  holden  at  Boston  on  a  stated  day,  Wbare  Uie  llTft  oonnt  of  ui  Indict- 

and   the  indictment  then  set  out  that  mast  states  that  "The  grand  jurora  of 

"the  jurors   of  the   commonwealth  of  the   State   of  Missouri  within  and  for 

Massachusetts  on  tiielr  oath  present,"  it  the  body  of  the  city  of  St.   I.ouig,  now 

was  ifid  that  it  sufficiently  appeared  here  in  court,  duly  empanelled,  sworn, 

that  the  indictment  was  found  by  the  and  chained,  upon  their  oaths  present," 

jurors   for   Suffolk   county.    Jeffries  v.  etc.,   and  the  third  count  recites   "and 

Com.,  94   Mate,  (ii  Allen]  145.  the  grand  jurors  aforesaid  upon  their 

In  this  commonwealth  an  indictment  oaths   aforesaid,"  etc.,   the   latter   suffi- 

whlch  purports  by  its  caption  to  have  ciently  refers   to   the   first  count,   and 

been     found   at   a   court   of     common  showsonitsfacethatthejurorswereeni- 

Eleas  for  the  county  of  Hampshire,  and  panelled     and     sworn     to    enquire    of 

I  the  body  of  which  "the  jurors  for  said  offences   within   and    for    the    city    of 

commonwealth  on  their  oath  present,"  St.     Louis,     although,    if    the    indlct- 

Bufficiently  shows  that  it  was  relumed  by  ment      had     failed      to     allege     these 

the  grand  jury  for  the  county  of  Hamp-  facts,     the     indictment      would     have 

shire.    Com.  v.  Edwards,  70  Mass.  (4  been  valid  under    Rev.    Stat.    Mo,    { 

Gray)  t.  1831.     State  v.  Vincent,  91  Mo.  663, 

The  caption  of  an  indictment  in  the  3.  State   v.  Moore,     24    S.    C.    150; 

words,  "The  grand  jurors  of  the   State  s.  c,  58  Am.  Rep.  341. 

of  Mississippi,  empanelled  and  sworn  in  S.  Ridiing  v.  State,  56  Ga.  601 ;  Bird 

and   for   the   county  of  Warren,"  etc.,  V.    State,    53    Ga.    602.     See   Terry  v. 

states    with     sufficient    certainty     that  State,   i    Blackf.    (Ind.)   395;    Com.  v. 

such  jurors  were  of  the  county  of  War-  Sholes.  95  Mass.  (13  Allen)  554;  Com. 

len.    Byrd  1/.  State,  I  Miss.  (1    How.)  i/.  Johnson,  i  Thatch.  Cr.  Cas.  (Mass.) 

163.  284;  State  V.  Morris.  Canal  Co.,  etc.,  31 

O^rtloB — Tmiw, etc. — An  Indictment  N.J.  L.  (1  Zab.)  537. 

which,  on   its   face,  purports    to  have  It  mmt  appear   tn  e^eli  eoiuit  of  an. 

been  found  by  the  "grand  jury  of  said  Isdlotmsnl   that  it  was   found   by   the 

court"  instead  of  "said  county,"  is  not  jurors   on   their  oathsi  and  a  want  of 

demurrable  on  that  account,  when  the  such  allegation  will   not   be   aided   by 

caption  shows  that  the  grand  jury  was  such    allegation    in     a    former    count, 

properly  organized.      Perkins  v.  State,  where    there   is   no   reference   to   such 

50  Ala.  154.  former  count   for   the   finding   of  that 

J.  State   V.  Moore,  24   S.  C.   ijo;  s.  fact.     State  v.   McAllister,  a6  Me.  374. 

C.,   s8   Am.  Rep.   341.     See   Lovell  v.  It  is  not  a  fatal  objection   against  an 

State,  45  Ind.  550;  State  v.  Vincent,  91  indictment  that  it  is  stated  as  found  on 

Mo.  663.  the  oaths  instead  of  the  oath  of  the  in- 
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were  properly  sworn ; '  a  mere  statement  in  the  bill  of  indict- 
ment thai  the  grand  Jury  were  sworn  to  enquire  for  the  body  of 
the  county  without  any  averment  in  the  record  they  were  so 
sworn,  is  not  sufficient.* 

e}  Effect  of  Omission.— It  is  held  in  some  cases  that  where  the 
indictment  omits  the  words  "  on  their  oath  present,"  or  equivalent 
words,  is  insufficient  to  show  an  accusation  of  the  defendant  by 
the  grand  jury.'  Other  cases  hold  that  if  an  indictment  fails  to 
allege  that  the  grand  jurors  were  sworn  or  chained,  that  such 
omission  will  not  render  the  indictment  invalid.* 

f.'  An  Affrmaiion. — An  indictment  which  purports  to  be 
found  by  jurors,  or  upon  their  oath  or  affirmation,  where  some  of 
the  jury  affirmed,  is  good,* 

h.  Indorsement;  Signature — (i)  Generai Matters  Relating 
to  Indorsements. — The  different  legislatures  of  the  various  States 
have   destroyed   all  uniformity  in    relation   to   indorsements    re- 

An  Indicbnent  which  purports  to  be  6  Rand.  (Va.)  68j;  B^am  v.  State,  17 

found   by   Ihe  grand  jury  "upon  their  Wb.  145, 

oaths,"  instead  of  "upon  their  oath,"  is  An   indictment   which   declares  that 

BUfficient.     Com.  v.    Sholes,  95  Mass.  the  jurors,  being  "duly  Gummoned   and 

(13    Allen)     554;    Jerry    v.     State,    i  then  and  there  empanelled,  sworn,  etc., 

Blackf.    (Ind.)    395;    State    v.    Morris  ,     .     .    do  preBenl,^' etc.,  without  adding 

Canal    etc.    Co.,    22    N.  J.  L..  (2  Zab.)  the    words  "upon   their   oaths,"    Bufd- 

J37.  clently  avers  that  the    presentation    is 

It  appeared  upon  the  Tace  of  an  in-  upon    oath.     Byam  t>.   State,  17   Wis. 

dlctment    that   it  was  found  by  "the  14^ 

grand  jurors  of  the  commonwealth,  up-  The  statement,  in  an  indictment,  that 

on    tltefr    oath,"    and    the    county    in  the   presentment   of  the  jury  is  "upon 

which  it  was  found  and  the  names  of  their  oaths"  is  a  part  01  the  caption; 

the    jurors    appeared    on    the    record,  and,  if  it  has  been  omitted,  may  be  in-. 

ffdd,  that  this  was  sufficient.     Com.  v.  serted  even  afler  conviction.    State  v. 

Johnson,  Thatch.  Grim.  Gas.   (Mass.)  Cieight,   1    Brev.  (S.   C.)  169;  s.  c,  i 

jSj.  Am,  Dec.  656. 

In   such  case   the    words   "on   their  In  an  indictment  with  three  counts, 

oath"  are  equivalent  to  the  words  "on  If,  in  the  third  count,  it  is  omitted  to  be 

their  severaJ  oaths,"  and  are  sufficient,  stated  that   lite  grand  jury,  "on  their 

Com.    v.    Johnson,      Thatch.      Grim,  oaths   present"    (the    first  two   countii 

Ca*.  (Mass.)  3S4.  being  regular  in  that  respect),  the  ob- 

1.   SUte    V.    Hunter,   Peck    (Tenn.)  jection  is  obviated  by  the  fact  that  the 

■66;  State  v.  Fields,  Peck  (Tenn.)   140.  record  states  that  the  erand  jury  were 

S.   Foster  v.  Stale,  31  Miss.  421,  sworn  in  open  court.  Huffman  v.  Com., 

Under  Tei.  code,  an  indictment  need  G  Rand.  (Va.)  685. 

not   state  that   the   grand   jurors  were  B.   State  v.  Adams,  78  Me.  486;  see 

sworn,   OT    that    the    presentment  was  Home    v.    Haverhill,    113   Mass.  344; 

made    on    their    oaths  or  affirmations.  Lincoln  v.  Taunton  Copper  Mfg.  Co., 

Chevarrio  v.  State,  17  Tex.  App.  390.  65  Mass.  (n  Guih.)  440. 

However  it  has   recently  been  held  Some  (^  the  courts  hold  that  in  order 

that  if  an  Indictment  should   fail  to  al-  to   make   such   an   indictment  valid,  it 

lege  Uiat  the  grand  jurors  were  sworn  must  appear  that  the  grand  jurors  were 

or    charged,    the    omission  would   not  Iwally  entitled  to  serve  on  their  mere 

render  the  indictment  invalid.     State  v.  affirmation,   or   the  indictment  will  be 

Vincent,  91  Mo.  663.  fatally  defective.    See  State  v.  Fox,  9 


».   See  Vanvickle  v.   State,  31  Tex.     N.  j.  L.  (4  HalsL)  J44;  State  v.  Harris, 

*-p.  625.  7  N.J.  L.  (2  Halst.)36i.     Other  courts 

.   State  V.  Vincent,  91   Mo.  663;  see     holding,  however,   that  the  indictment 


State   V.  Creight,  l  Brev.  (S.   C.)   169;     need  not  stats  the  reasons  why  any  of 
•■  c,  3  Am.  Dec.  6^6;  Huffman  V.  Com.,     the    jurors   affirmed   instead    of   being 
10  C.  of  U—3,1  4« 
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quired  to  be  put  upon  the  indictment ;  *  in  all  they  are  required 
to  be  endorsed  in  some  manner*  In  all  those  States  the  direc* 
tion  for  indorsement  is  mandatory,'  and  if  not  so  endorsed  is 
quashed.^ 

(2)  Name  and  Nature  of  Offence. — The  indorsement  of  the 
name  and  nature  of  the  dffence  on  the  indictment  is  no  part  of 
the  finding  of  the  grand  jury,' is  not  essential,*  and  the  indorse- 
ment of  a  different  offence  from  the  one  set  forth  in  the  body  of 
the  indictment  will  not  vitiate  it.' 

(3)  Name  of  Prosecutor — (a)  Necessity  of  Indorsement. — In 
some  of  the  States  the  statute  requires  the  prosecutor's  name  to 
be  indorsed   on    the  indictment."       Where  the  statute   requires 

Ewom.     Com.  e.   Fieher,   73   Mass.  (7  Iw  on  an  indictment  of  the  nature  of 

Gray)  491.  the   offence,   in   addition   to  that  of  "a 

1/  See  I  Bish.  Cr.   Proc.    (ard    ed.)  true  bill,"  k  not  eraential  to  the  validity 

690,  704.  of  the  Indictment.    Cherry  v.  State,  6 

3,    State  V.  Jolly,  7  Iowa  15;  State  v.  Fla.  679;   State  i'.  Fitzpatrick,  S  W.  V«. 

All,  6  Iowa  511;  see  Dixon  i'.  State,  4  707. 

G.  Greene  (Iowa)  381.  7.   Collins  %:  People,  39  111.  333. 

S.   See  State   v.  Hughes,   1  Ala.  655;  If  such  indorBement  state  only  a  por- 

Com.  V.  Dever,  lo  Leigh  (Va.)  685.  tion  of  the  offence  charged  in  the  body 

*.   See  Towle  -v.  State,  3   Fla.   im,  of  the  indictment,  unlew  it  can  r< 

"                       "'               "  ably  be  inferred  from  the  collocat 

.    ^,,  the   words   that   some  qualification   < 

Peter   v.   State,   4  Miss.  (3  How.)  433;  limitalion  was  intended  to  l>e  made,  the 

State  v.  Joiner,  19  Mo.  :24.  Iinding  will  be  taken  to  be  general,  and 

In  some  of  the  states  the  objection  to  as  referring    to   the    entire   offence  as 

this  defect  may   be  taken   at  any  time,  charged  In  the  indictment.     Cherry  i'. 

See  Allenf.  Com.,  a   Bibb   (Ky.)   no;  State,  6  Fla.  679. 

"'  '        "■              '"       '  .3  Smed.  &  M.)  8.  In  most  of  these  cases  the  indorse- 

3  Smed.  ment  need  only   be   on  certain   Indict- 

_^^,        ^                             Humph,  menta,    not     on    all.      See    Molett   f. 

(Tenn.)'^');wfiile  in  others   no  ad  van-  State,  33  Ala.   408)  State  v.   Scott,  aj 

tage  can  be  taken  of  such  a  defect  ailer  Ark.' 107;  State  i'.  Stanford,  30  Ari(,  145; 

verdict.     See   Hayden  T'.   Com.,  10  B.  State  i>.  Harrison,  19  Ark.  565;  Stater. 

Mon.  (Ky.)  115;  Vezaln  v.   People,  40  Brown,  10  Ark.  <5  Eng.)  104;  Gabe  v. 

111.397.  State,  6   Ark.   (1    Eng.)   540;  U.  S.  «■. 

It  is  not  necessary  to  endorse  a  ver-  Mundel,  6  Call  (Va.)  345;  Cona.  r. 
diet  upon  the  indictment  at  all;  and  if  Bybee,  5  Dana  (Ky.)  319;  Com.  %: 
endorsed  upon  a  wrong  indictment  Gore,  3  Dana  (Ky.)  474;  Com.  n.  Pat- 
judgment  may  nevertheless  be  entered  terson,  3  Met.  (l^.)  J74;  State  i>.  R<^- 
upon  the  one  on  which  the  trial  was  ers,  37  Mo.  367;  McWaters  v.  State,  10 
had.     O'Bryan  I.  State,  48  Ark.  4a.  Mo.   167;  State   v.  Moles,  9  Mo.  685; 

B.    State   V.   Rohfrlscht,   12  La.   An.  Lucy    v.    State,  8  Mo.    134;  State    v. 

381.  Hurt,   7  Mo.   331;  State   v.  McCouit- 

In  Ml  tndUtmoiit  for  bains  intemtad  ney,  6  Mo.  649;  State   v.  Robinson,  39 

tu  tha  ula  of  llqaoT  iriUwnt  Uoenoa,  it  N.  H.  (9  Fost.)  174;  White  v.  State,  l.t 

i«   not   necessary    that   the   offence   be  Ohio  SL  569;  Baker  t>.  State,  13    Ohio 

stated  In  the  caption.     It  is  sufficient  to  St.    314;     State    -v.     McCann.    Meigt. 

charge  It  In  the  body  of  the  indictment.  (Tenn.)  91;  State  -v.  Gossage,   1   Swan 

■Williama  v.  State,  47  Ark.  230.               ,  (Tenn.)   363;  Bedford  1:  State,  2  S-wan 

An  IwlOTMinaiit  on  kil  Indletmwit,  1)7  (Tenn.)    71;     Wortham    i'.     Com,,     5 

Uuclerlt  of  the  oonlt,  stating  that  it  Ie  Ranil.  (Va.)   6G9;   U.   5.    1:   Flanakin. 

an   indictment  for  "sheep  stealing,"  Is  1  Hemp.  C.  C,  30. 

sufficient  to  identify   an  indictment  for  Tha   reaaon  Utt  reqnlrlnc  tha  p»B— - 

"a  felony  committed  by  stealing  sheep,"  entor'a  uama  to  be  endorsed  on  the  in- 

1- —   ..  t> — .i.u  iu...!.  ,v-,.  \  .,,  -iJ-'ment  seems  to  arise  out  of  the   fkct 
t   formerly    indictments    were,   and 
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the  grand  jury,  when  an  indictment  is  found  at  the  instance  of  a 
private  prosecutor,  to  endorse  that  fact  on  the  indictment,  such 
requirement,  it  seems,  is  directory  merely,  and  such  indorsement 
is  not  essential  to  the  validity  of  the  indictment.' 

No  person  is  to  be  required  as  a  prosecutor,  unless  he  is  so 
marked  on  the  bill  of  indictment,  and  whether  or  not  a  person  is 
such  must  be  decided  affirmatively  before  the  court  has  power  to 
render  judgment  gainst  him  for  costs.* 

(^)  Effect  of  Omission. — It  is  a  general  rule  that  an  omission  to 
endorse  the  name  of  the  prosecutor  on  the  indictment  does  not 
render  such  indictment  void.*  However,  in  some  States  the 
want  of  the  indorsement  of  the  prosecutor  is  fatal  to  the  indict- 
ment, and  may  be  taken  advantage  of  at  any  time.* 


F.  MilUan,   3  Nev.   409;  State  v.  neceiBarj'  that  the  prosecutor  should  be 

Gotaage,  2  Swan  (Tenn.)  163;  Bedford  marked   on  the    Indictment.      State  v. 

V.  SUte,  3  Swan  (Tenn.)   7a,  who  was  McCann,  1  Meiga  (Tenn.)  91. 
izxl    attil     is    liable    to   be    proceeded         1.   See  State  v.    Hughes,  I  Ala.  655; 

ifainst    for   malicious   prosecution,   In  State  v.  Brig^s,  68  Iowa  416;  State  e. 

tSose  c*«e«  where  the  indictment   wa«  Willis,  78   Me.  70;  Cora.  v.  Dever,  10 

maliciously  procured  to  be  found  with-  Leigh  (Va.)  685. 

out    probable    cause.     See    Burns    11.        Thus  It  has  been  ktld  that  an.  indict- 

State,   5  Ala.   %ifj\  Gault  -v.  Walils,  53  ment  Tor  being  concerned  in  a  lottery, 

Ga.  ^5;  State    v.    Hollidaj',  11  Iowa  under  a  statute   which  apportions   the 

J07;  State  f.  Donnell,    11    Iowa   452;  penaltj  between  the  prosecutor  and  the 

Mai^travco.  U.  S.,  Morris  (Iowa)  45a;  town  where  the  offence  was  committed, 

/■  re  Ebenhack,  17  Kan.  618;  State  v.  is  not  objectionable  becanse  the  natneof 

Menhart,  9  Kan.  98;  E%  farle  Cvin,  9  the  prosecutor  is   neither  stated  In  nor 

Ho.   760;  /*  rt  Kelly.   62    N.  Y.  19S;  endorsed  upon   it.     State  v.  WllUs,  78 

State  II,   Darr,  63  N.  C.  516;  OflSce  v.  Me.  70. 
Grav,   3   Car.  L.  Repoa.    (N.  C.)   414;         a.   SUti 
Sufe  o.   Cockerham,   i   Ired,   (N.  C.)         In    an  . 

381;  State  r.  Forsyth,   Taylor  (N.  C.)  period  limited  for  commencing  prosecu- 

31;  Com.  !>.   McCuen,7(Pa.   St.   215;  tionsfor  the  benefit  in  part  or  whollj  ot 

York  Co.  f. Jacobs,  3   Pen.  &  W.  (Pa.)  the  pnisecutor,   it  is  not  necessary  that 

365;  Com.   V.  Hargeshelmer,  I    Ashm.  any  prosecutor  should  be  named.   State 

(Pa.)  413;  Guffy  u.Com.,  1  Grant  (Pa.)  v.  Robinson,  29  N.  H.  (9  Fost.)  374. 
66;  Com.  V.  Philadelphia,  4  Seig.  &  R.         a.   See  Hubbard  v.  State,  72  Ala.  164; 

(Pa.)  541;  State  *.   McCarty,  4   R.  1.  Slate  t.   Hughes,  i  Ala.  655;  State  *, 

82;  State  v.  Green, 2  Head  (Tenn.)  356;  Rogers,  37  Mo.  367;    Tenorio  v.  Terri- 

Fraiert..  State,  I  Swan  (Tenn.)  535;  torv,  1  N. Mex.  279;  State f. McCann, I 

Com.  V.  St.  Clair,  i  Gralt.   (Va.}j56;  Meigs  (Tenn,)  91;  U.  S.  v.  Mundel,  6 

Com.  T.Hill,  9   Leigh  (Va.)  601;  Reg.  Call.  (Va.)    145;  Com.   v.    Dever,    10 

r.  Steel,  L.  R.,   i  Q^  B.  Dlv.   48^;  Rei  Leigh  (Va.)  685. 

V.  Salwlck,  3  Bam.  &  Ad.  136;  Rei  -v.        The   Pennsylvania   act  of   assembly 

R^ton,  3  Burr  16^;  Rei  v.   Watton,  does  not  intend  that  a  prosecutor  shall 

4  Car.  &  P.  339;  Rex  v.  Chadderton,  5  be  endorsed  on  ail  Indictments,  but  only 

T.  R.  172;  Rex  Ti.  Firewood,  2  T.  R.  145.  where  a  prosecutor  really  exists.  King  v. 

The  name  of  a  prosecuting   witnesE  Lukens,  i  Dall.  (U.S.)  j.   Thedefendant 

need  not  beendorscd  on  the  indictment,  himself  is  not   a  competent  witness  to 

State  V.  Rogers,   37  Mo.  367;  Tenorio  prove  the  person  prosecuting  where  no 

I'.  Territory,  i  New  Mer,  279.  prosecutor  is  so  endorsed.     It  must  be 

It  Is  not  necessary  that  the  name  of  proved  by  indifferent  witnesses.  Worth- 
tile   prosecutor    in   (he  courts    of   the  am  t.  Com.,    j    Rand.   (Va.)  669. 
United  States  should  t>e  written  at  the        «.  Towle  v.  State,  3  Fla.  aoa;  Com. 
foot  of  the  indictment.     U,  S.  v.  Mun-  v.   Gore,  3   Dana  (Ky.)  474;  Peter  v. 
■<lel,6  Call  (Va.)  245.  State,  4  MUs.  (7  How.)  433;  Moore  v.  ^ 
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The  Flndiog,  CiptloB,  ata.  INDICTMENT.  C^ttlMi,  IndonoMnt,  •(«. 

if)  Whose  Name  May  be  Endorsed. — it  is  thought  that  those 
statutes  which  require  the  name  of  the  prosecutor  to  be  endorsed 
on  the  indictment  contemplate  that  the  name  of  the  injured 
party  shall  be  endorsed  as  such  prosecutor,  yet,  it  is  thought  that 
where  the  injured  party  is  an  infant  or  a  married  woman,  the 
purpose  of  the  statute  is  better  answered  by  permitting  the  name 
of  the  father  or  husband  to  be  endorsed  as  prosecutor.*  In  Miss- 
issippi, the  foreman  of  the  grand  jury  may  be  endorsed  as  prose- 
cutor;* and  in  North  Carolina  the  prosecuting  officer  has  the 
discretionary  power  to  endorse  the  governor  as  prosecutor  on  an 
indictment  whenever  he  thinks  the  public  interest  requires  it.* 

(rf)  For  What  Offences. — The  indictments  which  must  and 
those  which  need  not  be  endorsed  with  the  name  of  the  prosecu- 
tor are  regulated  entirely  by  the  statutes  providing  for  such 
indorsements.* 

State,  31  Mlee.  (13  Smed.  &  M.)  aco;  another,  not  amounting  to  a  felony,** 

Kirk  p.  State,  at  MLm.  (i»  Smed.  &  M^)  doea  not  apply  to  an  Indictment  for  a 

1)06;  State  V.  Joiner,  19  Mo.  334.  disturbance    bj'    loud     noises     merelj'. 

In   some  states,   wtule   a    failure   to  State  v.  Moles,  9  Mo.  68^. 

endorse  the  Indictment   is  a  cause   for  Under  the  statute  of  Missouri  (Rev, 

quashing.  je\.   such   defect    cannot  be  Code,  18S5,  ^451),   requiring  the  name 

taken  advantage  of  after  verdict.     See  of  the  prosecutor  to  be  endorsed  upon 

Vezain  v.  People,  40  111.397;  Harden  an    Indictment    for    any    treHpass    not 

■V.  Com.,  10  B.  Mon.  (Ky.)  135.  amounting   to   a   felony,  petty  larceny 

1.  State   V.    HarriBon,   19   Ark.  564;  was  held  to  be  but  a  trespass.      State  v, 

see     Moyers     v.     State,     11     Humph.  Hurt,  7  Mo.  331. 

<Tenn.)   40.  In  1^mp»h. — The  name  of  the  pros- 

Ho   eonTloUon  in   Tennessee  can  be  ecu  tor  must  be  set  at  the  foot  of  an  in - 

had   upon   a   bill  of  indictment   which  dictment  foraffM^iujoramisdenieanor 

was  endorsed  with  the  name  of  a  mar-  before  It  is  presented  tothe  grand  jury; 

ried  woman  as  prosecutrix,  when  sent  to  and  it  is  not  sufficient  to  set  it  there 

the  grand  jury  by  the  state  attorney,  nor  after  the  Indictment  is  found.       Allen 

will  any  amendment  be  allowed  In  this  t'.  Com.,  1  Bibb  (K^.)  310. 

respect  after  the  bill  has  been  returned  An  indictment  for  a  trtafaas  upon 

by  the   grand  jury.     Moyers  v.  State,  the  person  of  an   Individual  must  have 

1 1  Humph.  (Tenn.)  40.  the  name  of  the  prosecutor,  who  Is  an- 

S.  King  I'.  State,  6  Miss,  (t,  How.)  730.  swerable  for  costs,  his  town  or  county, 

».  State  V.   English,    i    Murph.    (N.  and  title  or  profession,  written  at  the 

C.)  435.  foot  of  It;  and  an  omission  of  this  addl- 

4.  Allen  V.  Com.,  3  Bibb  (Ky.)  310;  tion    Is    a  fatal    defect,  not    cured    by 

Com.  11.  Gore,  3  Dana  (Ky.)  474;  Lucy  security  for  the  costs  required   of  and 

V.   State,  8  Mo.   134;   State  v.  Goss,  74  given  bj',  the  prosecutor.  Com.  v.  Gore, 

Mo.  593;    State   v.    Moles,   9   Mo.  685;  3  Dana  (Ky.)  474. 

State  V.  Hurl,  7  Mo.  331 :  State  v.  Mc-  Whether  in  an  indictment  to  recover 

Courtney,  6  Mo.  649;  State  i'.  Robin-  a  Sne  or  penalty  of  which  one-half  is 

son,  39  N.  H.  {9  Fost.J  274;  Worthami?.  for  the  use  of  the  prosecutor.  It  be  nec- 

Com.,  5Rand.  (Va.)  669.  essary  to  name    him,  yBtern.      State  v. 

Wag.  Mo.  St.,  p.  1084.  4  33,  requiring  Robinson,  ag  N.  H.  (9  Fost.)  374. 
the  name  of  a  proBecutor  to  be  endorsed  In  Virginia,  In  an  indictment  for  a 
on  an  indictment,  only  applies  to  cases  trespass  or  misderneanor,  it  is  not  nec- 
where  the  indictment  charges  a /rt^/iijj  essary  to  insert  the  name  or  surname  of 
against  the  person  or  property  of  an-  the  prosecutor  at  the  foot  of  the  indict- 
other.  State  V.  Goss,  74  Mo.  ^93.  tnent,  if  it  appears  that  the  indictment 

The  statute  of  Missouri  (ftev.  Code  was   found   true  on   the   evidence  of  a 

4S1),  requiring  the  name  of  a  prosecutor  witness  sent  to  the  grand  jury,  eittier  at 

to  be  endorsed  on  all   indictments  "for  their  own  request  or  by  direction  of  the 

any /rej/teM  to  the  person  or  property  of  court,  and  whetiier  there  was  a  previous 
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Dm  finding.  Caption,  stc.  INDICTMENT.  Cftptim,  ladorMnwnt,  ato, 

{is  Sufficiency  of  Indorsement  to  be  Valid. — It  is  thought  that 
the  indorsement  must  be  voluntarily  made  by  the  party,  or  with 
his  consent,  or  at  his  request.' 

No  particular  form  of  words  is  necessary  to  render  the  indorse- 
ment valid ;  any  form  conveying  the  idea  will  be  adequate,* 

The  indorsement  of  the  name  of  the  prosecutor  need  not  be 
made  upon  any  particular  part  of  the  indictment,  it  being  equally 
good  whether  found  on  the  face  or  on  the  back.* 

(4)  Names  of  Witnesses — (a)  Statutory  Requirements,  Directory 
or  Mandatory. — It  has  been  said  that  statutes  requiring  the 
noting  of  names  of  witnesses  on  the  indictment  are  mandatory, 
and  that  a  disregard  of  it  is  sufficient  to  quash  the  indictments;* 
but  the  weight  of  authority  seems  to  be  to  the  effect  that  such  a 
provision  is  merely  directoiy.* 

presentment  or  not.  Worthum  v.  Com.,  Se«  Com.  v,  Cunningham,  5  UtL  (Kj.) 

S  Rand.  (Va.)  669.  292;   State  v.  Loftis,  3    Head  (Tenn.) 

biMllt. — But  it  must  be  endorsed  upon  500. 

an  indictment  ioi  a  riot      State  v.  Mc-  8.  Williams  v.   State,  9  Mo.  270;  U. 

Courtney,  6  Mo.  649.  S.  v.  Mundell,  i  Hughes  C.  C.  415. 

1.  State    V.   HodBon,  74    N.   C.  151;  At  Uie  Foot.— In  some  of  the  sUtes  it 

Parr  v.   State,   74  Ga.   406;   Hauglit  v.  is  cuBtomary  to  endorse  the  name  of  the 

Com.,  3  Va.  Gas.  3.  prosecutor  at  the  foot  of  the  Indictment. 

i.  State    V.    Denton,    14    Ark.   343;  See   Allen  v.  Cora.,   2  Bibb  (Ky.)  110; 

nought  V.  Com.,  1  Va.  Cas.  3;  Com,  v.  Haught  v.  Com.,  2  Va.  Cas.  3. 

Dove,  2  Va.  Cas.  29.  «.    McKinney    v.    People,   7   111.   (a 

Thus  where  an    indictment  was  en-  Gilm.)  540,  sy;  a.  c,  43  Am.  Dec.  65; 

dorted   "bv   the   information  of  James     Andrews   v.  People,    117   III.   " 

■'      er,    of    Harrison   county,  Scott  f.  "       ■      '     —       "    - 

t  and  endorsed  as  prose-  People,  ,, 

cutor,  at  his  request,"  has  been  held  to  v.   People,   i    III.  (Breesel'ioci;  Ray  v. 

be  a  sufficient  indorsement.     Haught  i'.  State,  i  G.  Greene  (Iowa)  316:   s.  c,  48 

Com^  2  Va.  Cas.  3.  Am.   Dec.   379;   People   v.   O'Hare,   l 

So  also  has  the  indorsement  "on  the  Mich.  N.  P.  170;  State  r^.  Patterson,  73 

Information  of  P.  S."     Com,  v.  Dove,  Mo.  695;  State  v.  Nugent,  71  Mo.  136; 

2  Va.  Caa.  29.  Rex  v.  Ford,  Yelv.  «». 

A  presentment  stated  at  Its  foot  that  0.  See  State  v.   Hollingsworth,    too 

h  was  "on  the  information   of  P.   S."  N.   C.   S3S;    State  v.   Sheppard,  97  N. 

At  the   foot   of  the   information  were  C.    401;    State    v.     Hlnes,  84  h.    C. 

these  words;  "This  information  is   filed  Sio;  State  v.  Roberts,  2  Dev.  &  B.  (M. 

by  order  of  the  court,  on  the  present-  C.)   540;    State  v.  Baldwin,  i    Dev.  ft 

ment  of  the  grand  jury.  //^eW,  thai  this  B.   195;    Steele   v.    State,   i   Tei.   14a; 

was  sufficient  evidence  that  P.  S.  was  Walker  v.    State,    19  Tex.  App.   176; 

prosecutor  and  liable  for  costs.     Com.  Stale  v.  Enoch,  36   W.  Va.  253;   Wy- 

tr.  Dove,  J  Va.  Caa.  29.    //«W,  also,  that  oming  Ter.  n.  Anderson,  i.  Wy.Ter.jo. 

after  verdict   he  could    not    show,   by  Indormment  of   LUt  of  VltneiaM. — 

parol  evidence,  that  he  was  called  on  by  Code   N.   C.,^  174a,  requiring  the  fore- 

the  grand  jury,  and  did  not  voluntarily  man  of  the  grand  jury,  when  the  oath  is 

give  the  information.     Haught  v.  Com.,  administered  by  him,  to  mark  on  the  bill 

2  Va.  Cas.  3.  the  names  of  the  witnesses  examined, 

An  indorsement  reciting  simply  that  is  directory  merely,  and   a  non-compU- 

"this  indictment  is  preferred   upon  the  ance   therewith   is    neither  ground  for 

testimony  of  the  party  injured,  who  wag  motion   to    quash    nor   arrest  of  judg- 

lummoned    on    presentation     and     by  ment.     State  v.   Hollingsworth,  100  N, 

order  of  the  grand  jury,"  Is  not  such  an  C.  535. 

indorsement  as  the  statute  contemplates.  A    stAtntoi?    nqolrMuent    that    the 

Statev.Denton,!  4  Ark.343.     Deathof  name  of  a  witness  be  endorsed   on   the 

endoiter  will  not  abate  the  Indictment,  indictment  Is  merely  directory,  and^e 
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TlM  nndlBg,  CftpUUL,  eta.  INDICTMENT.  Captiaii,  InaanmBnt,  aM. 

(i)  Necessity  and  Sufficiency  in  General. — Where  the  statute 
requires  the  names  of  the  witnesses  who  testify  before  the  grand 
jury  to  be  endorsed  upon  the  indictment,  it  will  be  sufficient  if 
the  names  of  all  the  material  witnesses  are  endorsed,'  and  a  fail- 
ure to  make  such  indorr,cment  is  ground  for  quashing  the  indict- 
ment.* It  is  said  that  the  court  in  the  exerciss  of  its  discretion 
may  permit  the  names  of  witnesses  for  the  prosecution  to  be 
endorsed  upon  the  information  at  any  time,  even  after  trial  has. 
begun."  Where  the  testimony  has  gone  to  the  jury  without  ob- 
jection,  the  absence  of  the  witnesses  named  from  the  indictment 
will  not  be  sufficient  cause  for  setting  aside  the  verdict  and  grant- 
ing a  new  trial,* 

court  may  allow  the  iiKJorsement  to  be  the  fact  shall  be  made  at  the  «»d  of  the 

made    at  the   trial,     Wyoming   Tr.  v.  indictment.      State   v.   Scott,   15   Ark. 

Anderson.  1  Wy.  Tr.   10.     So  also  the  107. 

re<]ui.-ement  that  the  plea  ot  the  defend-  Flac*   of  Indonament. — The   Illinois 

ant   shall   be  endorsed   on   the   Indict-  statute  requiring  the  names  of  the  wit- 

ment.     Wyoming   Tr.   i'.   Antli;rson,  i  nesses  upon  whose  evidence  an  indict- 

Wv.  Tr.  10.  ment  is  found,  to  be  noted   thereon,  Is 

The   isth  section  of  the  act  of  1846,  complied  with  when  they  are   endorsed 

in  Texas,  regulating  juriesj  which  re-  on  the  Indictment,  just  under  the  name 

quires  the  foreman  of  the  grand  jury  to  of  the  prosecuting  attorney.     Scott  t', 

endorse  on  the  baclt  of  each  present-  People,  63  111.  eoST 

ment  or  indictment  the  name  or  names  %.    State  v.  Roy,  83  Mo.  268. 

of  the   witnesses   for   the   prosecution,  >.   State  v.  Cook,  30  Kan.  81. 

upon  whose  evidence  the  presentment  4.   Ray   v.   State,  i  G.  Greene    (la.) 

or    Indictment    was    found,    certifying  316;  s.  c.,  48  Am.  Dec.  379. 

thereto  as  foreman,  Is  merely  directory,  Then  objMtifliu  ars  sot  made  on  the 

and  such  endorsement  la  not  a  constitu-  trUI  to  the   admlulbUity  of  tTldanoe, 

ent   part   of  the   Indictment,  or  of  the  they  will  not  be  considered  on  appeal, 

finding  of  the  grand  jury,   and  is  not  See  Carlock  v.  Spencer,  7  Ark.  (i  Eng.) 

essentTal    to    its    vaHdlty;     ""d,    more  11;  Norwich  &  W.  Ry.   Co.   -u.   Cahill. 

especially,   the    party   indicted   cannot  18  Conn.  484;   Parker  v.  Griswold,  17 

complain  that  the  names   of  two  wit-  Conn.  338;  s.  c,  42  Am.  Dec.  739;  Lun- 

nesses  were  endorsed  thereon^  of  whom  day  u.  Thomas,  26  Ga.  537;   Parke  i". 

one  only  was  examined.  Steele  u.  State,  Foster,  26  Ga.  465;  s.  c,  71   Am.  Dec. 

I  Tei.  14a.  221;    Hovey    v.    Hobson,  55  Me.  156; 

1.   See  State  v.   Little,  4a   Iowa  51;  Dodge  t'.  Greeley,  31  Me.  343;   Hewett 

Stale   V.   Cook,   30   Kan.   83;  Slate  v.  v.  Buck,  17  Me.  147;  s.  c,  35  Am.  Dec. 

Roy,  83  Mo.  16S.  143;  Nesbitt  v.  Dallam,  7  Gill.  &  J.  (Md.) 

Under  the  Iowa  statute,  the  names  of  404;  s.  c.,  28  Am.  Dec.  236;  Sassccr  v. 
witnesses  who  lesHHed  to  no  material  Walker's  Exrs.  5  Gil1.&  J.  (Md.)i02;  k. 
facts  before  the  grand  jury  need  not  be  c,  25  Am.  Dec.  272;  Jones  v.  Hard- 
endorsed  upon  the  Indictment.  State  esty,  loGill.  &  J.  (Md.)  404;  s.  c,  32  Am. 
V.  Little,  41  Iowa  51.  Dec.  180;  Foote  v.   Beecher,  78  N.  Y. 

The  statement,  endorsed  on  an  in-  155;  B.  c,  7  Abb.  N.  C.  (N.  Y.)  358; 
dicttoent  for  trespass  to  personal  prop-  Barton  -v.  Syracuse,  37  Barb.  (N.  Y.) 
erty,  that  it  was  found  on  the  testimony  J92;  s.  c,  36  N.  Y.  54;  Rundte  ti.  Alli- 
of  several  persons — naming  them, —  son.  34  N.  Y.  180;  Ashley  v.  Marshall. 
wb(He  property  wag  not  Injured,  and  ;q  N.  Y.  494;  Forrest  v.  Forrest,  15  N. 
signed  by  the  prosecuting  attorney,  Y.  501 ;  Shorter  i-.  People,  2  N.  Y.  193; 
k€ld,  a  substantial  compliance  with  a  s.  c,  ji  Am.  Dec.  286;  Worrell  r.  Par- 
statute  requiring  that  the  name  of  the  melee,  I  N.  Y.  519;  s.  c,  49  Am.  Dec. 
prosecutor  shalfbe  endorsed  on  the  In-  3i;o;  Ralnsford  v.  Rainsford,  57  Barh. 
dictraent,  or  that  the  names  of  the  wit-  (N.  Y.)  58;  Delfendorff  r.  Gage,  7 
nesses  upon  whose  testimony  it  was  Barb.  (N.  Y.)  18;  Smith  v.  Kerr,  i 
found,  other  than  the  party  injured.  Barb.  (N.  Y.)  151;;  Forrest  n.  Forrest, 6- 
•hall  be  stated,  and  that  a  statement  of  Duer    (N.    Y.)    102;   3   Abb.  Pr.  144; 
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if)  Misnomer. — The  mere  misnomer  in  respect  to  the   christian 

name  of  a  witness  endorsed  on  the  indictment  wiil  not  prevent 
the  State  from  using  him  on  the  trial  where  his  identity  appears 
from  the  facts ;  *  but  where  the  name  is  wrongfully  endorsed,  it 
will  be  fatal  * 

((^)  Presumption  as  to. — Where  the  foreman  of  the  grand 
jury  nas  noted  the  names  of  a  certain  number  of  witnesses   on  the 

indictment,  the  presumption  is  that  he  did  his  duty  by  noting 
the  names  of  all  who  testified  ;^  and  this  is  true  even  though  he 
adds  a  reference  to  other  sources  for  additional   witnesses.*     The 

Hunl  V.  Bennett,  4  E.  D.  Smith  (N.  Y .)  quired  b^  "an  act  amending  section  2913 

647;  Beach  ti.  Raymond,  1  E.  D.  Smith,  of  the  t5ode"  had  not  been  given,  it  was 

(N.  Y.)  496;  Patterson  ».  O'Hara,  2  E.  held  that  the  witness  was  properlj'  al- 

D.Smith   (N.  Y.)  58;  Renaud  T.  Pecli,  lowed    to   testify,  as  it   sufficientlj  ap- 

i    Hilt.    (N.  Y.)   137;    WilcoK    Silver  peared  that  both  names  referred  to  the 

Plate  Co.  V.  Green,  9  Hun  [N.  Y.)  347;  same  person.  State  ».  Pierce, 8  Iowa 231. 

71  N.  Y.  17;  Bennett  -v.  Austin,  j  Hun  Wliere  a  witness  Is  as  unmistakably 

(N.    Y.)    536;    Beekman  -u.  Frost,    18  described  on  the  back  of  an  indictment 

Johns.  544;  s.  c,  g  Am.  Dec.  146;  Ahern  as  he  would  be  by  the  use  of  his  Christian 

T!.  Standard  L.  Ins.  Co.,  2  Sweeney  (N.  or  whole  name,  that  object  is  fully  met, 

Y.)  441;  Gardenier  v.  Tubbs,  11  Wend,  and  no  prejudice  can  result  to  Uie  de- 

(N.   Y.)    169;    Benjamin   i'.   Smith,  |2  fendant  from  the  omission  to  Insert  the 

Wend.  (N.  Y.)  404;  Crary  v.  Sprague,  Christian  name.     State  x'.  McComb,  18 

11  Wend.  (N.  Y.)  41;  s.  c,  17  Am.  Dec.  Iowa  43. 

no;  Clark  v.  State,  13  Ohio,  483;   s.  c,  3.  The  name  of  awitness,  asgiven  bv 

40  Am.  Dec.  481 ;  Eckert  v.   Cameron,  him  to  the  grand  jury,  and  endorsed  oii 

43  Pa.  St.  120.  the  indictment,  was  "F.  D.,  but  his  true 

1.   State  V.  Stanley,  33  Iowa  526.  See  name  was  G.  D.     Held,  that  under  Cal. 

State  -o.  Brigga,  68  Iowa  416;   State  v.  Pen.  Code,  ff  943,  995,  the   Indictment 

Schlagel,  19  Iowa  169;  State  v.   Pierce,  was    properly    set    aside.       People   1: 

8  Iowa  23:.  Crowey,  56  Cal.  36. 

Where  the  name  of  "Mrs.   H."  was  S.  See   Andrews  v.  People;   117  III. 

endorsed  on   the  indictment  as  one  of  195;  State  v.  O'Day,  89  Mo.  559. 

the  witnesses,  and  the  state  on.the  trial  IndorMinent   of   Urt  of  WltnuMi. — ■ 

offered  "Mrs.  Mary  E.  H."  asa  witness.  Where  the  indictment  is  endorsed  with 

and  it  was  objected   that  her  name  was  the  names  of  three  witnesses,  the  state 

not  endorsed  on   the   indictment,  krtd,  may  call  other  witnesses,  as  additional 

that  it  was  the  duty  of  the  court  to  deter-  evidence,  the   presumption   being   that 

mine    whether  "Mrs.    II."   and   "Mrs.  the  indictment   was  found  on  the  evi- 

Mary    E.   H."  were   the   same  persona,  dence   endorsed,   and    the  case    differs 

and  that  in  so  doing,  it  was  competent  from  a  case  where  no  witnesses'  names 

to  consult   such   minutes,   and   therein  are  endorsed  on  the  Indictment.     State 

found    sufficient    eyidence.      State    11.  x'.  O'Day,  89  Mo.  559. 

BrJKgs,  68  Iowa  416.  An  indictment  had  the  names  of  liye 

E^or  was  assigned  because  the  court  witnesses  noted  thereon  by  the  Ibreman 
permitted  Jacob  W.  Dillon  to  testify  of  the  grand  jury,  as  required  by  stat- 
when  his  name  was  not  endorsed  upon  ute,  and  also  the  statement,  "See,  for 
the  indictment,  nor  any  notice  given  other  witnesses.  Off.  Congrove  and  Pal- 
that  he  would  be  used  as  a  witness.  The  mer."  Held,  that  no  presumption  arose 
name  on  the  back  of  the  indictment  was  that  witnesses  other  than  those  whose 
"J.  W.  Dillon."  Held,  that  there  was  names  were  noted  testified  t^fore  the 
no  error.  Staler.  Schlagel,  19  Iowa  169.  grand  jury,  and  the  statement  might  be 

Where  the  name  of  L.  H.  Mason  was  rejected  entirely,  as  no  part  of  the  in- 
endorsed  on  the  Indictment  as  a  witness  dictment.  Andrews  v.  People.  117 
for  the  state,  and   on   the  trial  Levi  H.  til.  105. 

Mason  was  called,  to  whom  the  defend-  *.  Suclk  as  "see,  for  other  witnesses, 

ant  objected  that  his  name  was  not  upon  Off.  C.  &  P."     Andrews  f.  People,  t  17 

the  indictment  and  that  the  notice  re-  III.  195. 
.503 
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fact  that  the  names  of  witnesses  do  not  appear  endorsed  on  the 
indictment  in  the  record  of  a  conviction  in  a  capital  case,  if  no 
motion  in  regard  to  it  appears  to  have  been  made,  such  absence 
is  not  ground  for  reversal,  because  the  presumption  is  that  the 
names  were  so  endorsed,  and  that  if  they  were  not  so  endorsed, 
it  is  an  irregularity  which  is  waived  by  pleading  to  the  indictment 
without  objection.' 

Where  a  witness  is  objected  to  on  the  trial  of  a  criminal  case 
on  the  ground  that  his  name  was  not  noted  upon  the  indictment 
according  to  the  requirements  of  the  statute,  and  the  objection 
was  overruled,  the  proceedings  should  be  made  matter  of  record 
by  a  bill  of  exceptions  in  ortjer  to  make  it  cause  by  error* 

{e)  Examination  at  Trial  of  Witnesses  Omitted. — It  is  held,  in 
some  cases,  that  where  the  statute  requires  the  names  of  witnesses 
to  be  endorsed  upon  the  indictment,  a  witness  whose  name 
is  not  so  endorsed  cannot  testify  against  the  objection  of  the  d^ 
fendant."  But  other  cases  hold  that  it  is  not  a  valid  objection  to 
the  admission  of  a  witness  in  the  criminal  case,  on  the  part  of  the 
State,  that  his  name  is  not  endorsed  on  the  indictment* 

(_/)  Examination  of  Witnesses  Endorsed. — The  prosecution  in 
a  criminal  case  is  not  compelled  tccall  all  the  witnesses  that  were 
before  the  grand  jury  which  found  the  indictment;'  and  in  ex- 
amining those  who  are  called,  the  State  will  not  be  confined  to 
the  testimony  given  by  the  witness  before  the  grand  jury,  when 

1.  McKinue;    v.    People,    7    III.   (1 
Gilm.)  540;  B.C.,  43  Am.  Dec. 65. 

3.  Ra;r  V.  State.  I  G.  Greene(fowa)  dence'ofsuch  a  witness  at  to  that  of 
316;  a.  c.,  48  Am.  Dec.  379.  any  other  witness.      People  ij.  Jocelyn, 

S.  See  Smith  i>.  State,  4  G.   Greene  19  Cal.  562. 

(Iowa)  189;  Stevens   v.    State,  19  Neb.  S.  The  failure  on thepartofthestateto 

647;  Parks  n.  State,  20  Neb.  515.  call  all  the  witnesses  named  on  the  back 

It  was   claimed   that  the  trial   court  of  an   indictment   Is   not  such  a  with- 

erred  in  permitting  a  witness  to  testify  holding  of  testimonj'  as  to  warrant  tha 

whose  name  was  not  endorsed   on  the  jury  in  presuming  that  such  evidence 

indictment,   but   it   Is  not  shown  what  would  be  favorable  to  the  defendant, 

the  witness's  testimony  was,  or  that  any  State  r.  McCoy,  20  Iowa  161;  State 

objection  wasmade.  Held,  that  no  error  u.  Ostrander,  18  Iowa  435. 

is  shown.     State  v.   Shenkle,   36  Kan.  Under  the   Illinois  practice  in  crlmi- 

43.  nal  causes,  the  people  are  not  compelled 

4.  State  -0.  McClintock,  8  Iowa  (8  to  introduce  all  the  witnesses  whos« 
Clarke)  303i  see  People  v.  Jocelyn,  29  names  are  on  the  baclt  of  the  indict- 
Cal.  562;  State  v.  Abrahams,  6  Iowa  ment,  and  if  they  fail  to  do  so,  and  de- 
117;  s.  c,  71  Am.  Dec.  399.  fendant    introduces    a    witness    whose 

The  names  of  witnesses  on  whose  evi-  name  is  thus  endorsed,  he  becomes  de- 

dence  the  grand  jury  acted  must  be  en-  fendant's  witness.       Bressler  v.  People, 

dorsed  on  the  indictment,  but  others  not  117  111.  422. 

before  the  grand  jury,  and  whose  names  mtnenai  wbOM  nunei  an  endened 

are  not  thus  endorsed,  may  be  used  by  upon  the  indictment,  as  notice  to  the 

the  state   at  the  trial.     State  v.  Abra-  defendant,   are   properly   permitted   to 

hams,  6  Iowa  1 17.  testify  in  an  action  under  the  Code   of 

In  a  criminal   case  the  [)e<iple  may  iS_i;i,  although  there  were  no  minutes  of 

examine  a  witness  who  did  not  testify  the  evidence  given  by  them   liefore  the 

before  the  grand  jury  and  whose  name  grand  jury,  filed  with  the  indictment  a* 

is  not  endorsed  on  the  indictment,  with-  required     by    the     revision    of     i860. 

oa\  first  giving  notice  of  such   intended  Stale  v.  McComb.  18  Iowa  43. 
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the  new  matter  is  not  material  to  the  conviction,  but  corroborat- 
ing only.* 

\S)  Signature  of  Prosecuting  Officer~^a)  Necessity. — At  com- 
mon taw,  and  under  some  of  the  State  statutes,  neither  a  present- 
ment nor  an  indictment  need  be  signed  by  anyone  publicly  re- 
turning them  into  court,  and  being  there  recorded  renders  them 
effectual  *  In  some  of  the  States  such  indorsement  is  common, 
though  not  required  by  the  statutes.*  While  in  other  States 
such  signature  is  made  essential  by  the  statute.* 

{b)  Effect  of  Omission. — Where  the  statute  requiring  the  prose- 
•cuting  officer  to  sign  the  indictment  is  mandatory,  a  failure  to 
so  sign  will  be  fatal."  The  want  of  the  prosecuting  officer's  offi- 
cial signature  to  an  indictment  is  not  cured  by  his  signature  to 
an  indictment  thereon.* 

{c)  Sufficiency — *:.'  Generally. — If  the  name  of  the  prosecuting 
officer  is  legibly  attached  to  the  indictment,  it  is  a  sufficient  sign- 
ing of  the  indictment  within  the  meaning  of  the  statute,  and 
when  so  appended  to  an  indictment,  the  presumption  is  that  it  was 
by  his  authority,'     Where  the  prosecuting  attorney  signs  the 


1.  state  V.  McCov,  ao  Iowa  a6a; 
State  *.  Ostrander,  la  Iowa  435. 

9.  See  Harrall  v.  Slate,  36  Ala.  53; 
Ward  V.  State,  33  Ala,  16;  Anderson  v. 
State,  s  Pike  (Ark.)  444;  Dukes  v. 
SUte,  It  Ind.  SS?;  8-  =-i7'  Am.  Dec. 
370;  State  V.  Wilmoth,  63  Iowa  380; 
State  V.  Reed,  67  Me.  127;  Com.  v. 
Stone,  105  Mass.  46a;  Keithler  tr.  Slate, 
18  MiSB.  (io  Smed.  &  M.)  193,  235; 
titate  V.  Murphy,  47  Mo.  174;  Thomas 
I'.  State,  6  Mo.  457;  State  t.  Mace,  86 
N.  C.  668;  State  v.  Cox,  6  Ired.  (N.  C. 
L.)  440;  State  II.  Salge,  2  Nev,  321; 
Eppes  w.  State,  10  Tex.  474;  People  v. 
Ljman,  3  Utah  30;  U.  S.  v.  McAvoy, 
^Blatchr.  C.  C.  418;  State  f.  Vincent, 
I  Or.  L,  Rep.  493. 

The  signature 
atlornej  const!  tu 
-indictment,   and   : 

evidence  to  the  court  tii  at  he  i»  prose - 
-cuting  the  offender  conformably  to  the 
.duty  Imposed  on  him  by  statute.  U.  S, 
■V.  McAvoy,  4  Blalchf.  C.  C.  418. 

8.  Harrall  v.  State,  26  Ala.  52;  Ward 
V.  State,  32  Ala.  16;  Anderson  v.  State, 
j  Pike  <Ark.]  444,  453;  Com.  v.  Stone, 
105  Mass.  469;  Keithler  v.  State,  iS 
MUi.  {10  Smed.  &  M.)  192;  Thomas  v. 
SUte,6  Mo.  457;  Stale  v.  Farrar,  41  N. 
H.  53,  60;   Eppes    V.   SUte,   10    Tex. 


Kan.  150;  Moore  v.  Stale,  31  Miss.  (13 
Smed.  &  M.)  359;  State  v.  Bruce,  77 
Mo.  193;  State  v.  Lockett,  3  Heisk. 
(Tenn.)  2^4;  Foule  v.  State,  3  Hayw. 


(Ten 


474- 


k.  Sec  Cooper  v.  Stale,  79  Ind.  306; 
Vanderkarr  v.  State,  51  Ind.  91; 
Heacock  v.  State,  43  Ind.  393;  Johnson 
■».  State,  23  Ind.  32;  Jackson  v.  State,  4 


In  Mississippi,  Indictments  are  by 
statute  required  to  be  endorsed  bj*  the 
prosecutor;  and  such  indorsement 
must  tie  made  before  the  Indictment 
goes  to  the  grand  jury;  al  least  it  is  too 
late  to  make  it  after  verdict,  and 
pending  a  motion  for  arrest  of  judg- 
ment. Moore  v.  State,  31  Miss.  (13 
S.  &  M.)  3S9. 

B.  See  llamilton  v.  State,  103  Ind. 
9^1  *■  c.,  53  Am.  Rep.  491;  Slout  i'. 
State,  93  Ind.  150. 

Pr^ndlclnc  D«fenduit  \>j  Failnre  to 
United  States  Btsn.— In  the  case  of  Hamilton  v. 
I  part  of  an  Stale,  103  Ind.  96;  s.  c,  53  Am. 
ily  necessary  as  Rep.  491,  the  court  say  that  "  wheth- 
"  ■'  '     '"  er   the    failure   to   the  prosecuting  at- 

torney to  sign  an  indictment  would 
consUtute  such  a  defect  or  Imperfection 
aa  would  tend  to  the  prejudice  of  the 
substantial  righte  of  the  defendant 
upon  the  merits  of  the  cause,  seems 
never  lo.  have  been  at  any  time  fully 
considered  by  this  court,  and  may 
hence  be  recorded  as  still  an  npen 
question  in  this  state.  Heacock  v. 
State,  43  Ind.  393;  Dukes  v.  State,  11 
Ind.  5S7;"  s.  c.,  71  Am.  Dec.  370. 

'      tale  V.  Lockett,  3  Heisk.  (Tenn.) 
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indictment  by  writing  out  his  surname  in  full,  and  his  christian 
name  by  the  initials  only,  it  is  sufficiently  signed.* 

c}  Official  Designation. — While  it  is  proper  that  the  official 
designation  should  be  added  to  the  name  of  the  prosecuting 
officer,  its  omission  will  not  be  fatal.*  Neither  will  it  be  fatal 
to  add  an  erroneous  official  designation,  such  as  "prosecuting 
attorney "  instead  of  "district  attorney,"  "attorney  general"  in- 
stead of  "attorney  for  the  State,"  and  the  like,'  because  the 
court  takes  judicial  notice  of  the  signature  of  its  officers,  and, 
where  it  appears  that  he  intended  to  sign  officially,  will  disregard 
the  omission  of  any  or  the  adding  of  an  imperfected  official 
designation.* 

c'  Designation  of  County  or  District. — While  it  is  proper  and 
desirable  that  the  county  or  district  for  which  the  officer  acts 
should  be  designated,  yet  it  is  not  necessary  that  the  signature  of 
such  officer  should  specify  the  county  or  district  for  which  he 
acts.* 

It  !•  a  infllelutt  Isdortamaiit  oT  ui  It  is  Immaterial  that  the  officer  sign* 
tadletmeDt  by  the  prosecutor  that  his  himeelf  "district  atlorney  prosecutor," 
name  is  written  on  the  face  of  the  instead  of  "district  attornej-."  Malone 
indictment.     Williams  v.  State,  9   Mo.     r.  State,  14  Ind.  119. 

J70.  An  indictment  presented  Dec.  5, 1865, 

1.  Vanderkarr  v.  State,  ji  Ind.  91.         signed  b^   the  prosecuting  attorney  a* 

S.   I  Bish.  Cr.  Proc,,  ^  703,  "district   attorney,"    was    not  for  that 

B.    See  People  v.  Ashnauer,  47  Cal.     reason     void,   under   the  act  of    Feb. 

08;    Malone    -o.    State,    14    Ind,    219;     12th,  1864,  creating  the  ofRce  of  county 

Baldwin  r.  State,  13   Ind.  3S3;  State  v.     attorneys  and  repealEngthe  act  creating 

Nulf,  15   Kan.  404;  Slate   v.  Tannahill,     district  attorneys,  as  the  proviso  in    the 

iKan.  117;  Crailr>.  State,  3  Kan.  450;  i6th  section  of  the  latter  act  continued 
om.  !>.  Beaman,  74  Mass.  (8  Gray)  in  office  the  district  attorneys  elected  in 
8(7;  State  v.  Kinnev,  81  Mo.  loi;  1863  until  January,  1866.  Craft  i'. 
reenlield  v.  Sute.  7  Baxt.  (Tenn.)  18;  State,  3  Kan.  450. 
State  f.  Evans,  8  Humph.  (Tenn.)  110;  4,  State  v.  Meyers,  85  Tenn.  303. 
State  f.  Brown,  8  Humph.  (Tenn.)  89;  See  State  11.  Kinney,  81  Mo.  loi. 
State  V.  Myers,  85  Tenn.  103,  However,  it  has  been   held  by  the  Su- 

Blsnatiu'e. — Where  the  same  prose-  preme  Court  of  Tennessee,  in  the  esse 
cuting  oiTicer  is  designated  in  the  con-  of  Teas  ti.  State.  7  Humph.  (Tenn.)  174, 
stitution  and  statutes  of  Tennessee  as  that  a  bill  of  indictment  must  be  signed 
"attorney  for  the  state,"  "attorney  gen- 
eral," and  "district  attorney,"  an  in- 
dictment signed  by  such  officer  under  solicitor  genera 
the  title  of  "district  attorney"  is  good,  being  no  such  officer  as  a  solicitor  gen- 
State  !■.  Myers,  85  Tenn.  lo^.  eral  in  Tennessee. 

An  information  in  a  criminal  action,  B.  See  People  v.  Ashnauer,  47  CaL 
signed  and  filed  bv  the  proper  prose-  98;  State  v.  Tannahill,  4  Kan.  117; 
cuting  officer,  wfio  describes  himself  Com.  v.  Beaman,  74  Mass.  (8  Gray) 
therein  as  "prosecuting  attorney,"  and  497;  State  f.  Salge,  1  Nev.  311;  State 
not  as  "county  attorney,"  is  sufficient,  v.  Evans,  8  Humph.  (Tenn.)  110;  State 
if  so  in  other  respects.  Slate-  v.  Nulf,  f.  Brown,  8  Humph.  (Tenn.)  89. 
15  Kan.  404.  An  indictment  which  Ie  required  (o 

An  indictment  signed  by  the  proper  be  signed  by  the  district  ailorney  of  I>, 
officer  as  "attorney  general,"  instead  of  county,  should  not  be  quashed  because 
"attorney  for  the  state,  held  to  be  good,  it  is  signed  bv  the  "prosecuting  attor- 
Greentield  v.  State,  7  Baxl.  (Tenn.)   18.     ney  of  the  eighth  judicial  district,"  when 

An  indictment  signed  "A.  B.,  prose-     that  district  consists  of  D.  county  and 
cuting  attorney."  instead  of  "A.  B.,  dis-     nothing  else.     State   t<.   SaJge,  1  Nev. 
trict  attorney,"    Is    good.    Baldwin  v.    311. 
State,  I J  Ind.  383.  Where  an  indictment  found  in  Jeflcr- 
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c*  Deputy  or  Assistant. — White  the  better  practice  is  for  the 
name  of  the  prosecuting  attorney  to  be  signed  to  an  indictment, 
yet  where  his  deputy  signs  his  own  name  as  deputy  prosecuting 
attorney,  this  is  not  such  an  imperfection  as  will  regard  the  re- 
versal of  a  judgment  or  conviction  under  such  indictment.* 

c*  Special  or  pro  Tent.  Prosecuting  Officer.— Kn  indictment  may 
properly  be  signed  by  a  special  prosecuting  attorney  or  an  attor- 
ney appointed  pro  tern,  to  act  in  the  place  of  the  prosecuting 
officer,  appointed  under  the  statute  as  well  as  by  the  prosecuting 
officer  in  person,*  Where  an  indictment  is  signed  by  a  special 
prosecuting  officer,  or  an  officer  acting  pro  tern.,  the  due   appoint- 

i.  prosecuUng  a 
a  deputy,  wh( 

record     Ghowed     that     the    defendant  virtue    of   hU    appointment,    becomes 

admitted   that   A.   S.    was   count/  at-  authorized   to   sign   the   name  of  luch 

tomer     for    Jefferson    county,   it  was  prosecuting  attorney  to  indictments,  as 

held  to  be  error  to  g^^nt  a  motion  to  well  as  to  other  pleadings  filed,  on  be- 

quash.      State    v.    Tannahili,  4    Kan.  half  of  the  State,  In  a  criminal  cause." 

117.  Stout  V.  State,  03  Ind.  150. 

An    indictment    signed     "Nathaniel         3.   Choen  !>.  State,  85  Ind.  309;  Ter- 

Baiter,  attorney  general,"  was  keld  to  ritory    i'.    Harding,    6   Montana    313; 

be  sufficiently  signed,   without  adding  Isham  v.  State,  i   Sneed  (Tenn.)   113; 

the  name  of  the  district  of  which  he  was  State  t.  Johnson,  li  Tex.  131;  Reynolds 

attorney  general.     Slate   v.   Brown.    8  f.  State,  11  Tei.   i3o;   Eppes  v.  State, 

Humph.  89;  State  v.  Evans,  8  Humph.  10  Tex,  474. 
(Tenn.)'  1 10.  Where  an  indictment  Is  signed  "A.  B., 

1.   Taylor    v.    SUtc,  113   Ind.    471;  district    attorney,   fro    ffm.,"  and   the 

Hamilton  v.  State,  103  Ind.  96;  State  v.  court  below  has  recognized  the  official 

Hayes,  88  Mo.  344;  State  f.  Farrar,  41  authority  of  the  person  who  acted  as 

N.H.S3;U.  S.  V.  Nagle,   17   Blatchf.  district  attorney.  It  will  be  presumed  by 

C.  C.  I^.  the  supreme  court.   In   the   alisence  of 

Am  IndletiiMiii  Eisned  bytlie  witirtawt  proof  to  the  contrary,  that  such  person 

tlmft  mtUaamj  is  a  sufficient  compii-  was  duly  appointed   so  to  act     Eppes 

uice   with  R.  S.,  4    1798,  requiring  that  v.  State,  10  Tex,  474. 
h  should  be  signed  by  the  circuit  at-         The  indictment  being  signed  and  pre- 

lomey.     State  v.  Hayes,  88   Mo.   344,  ferred  by  the  attorney  gei^eral,  It  will 

It  is  no  objection  to  an  Inrormation  be  presumed,  in  the  absence  of  anything 

filed  in  the  open  court  by  the  sworn  as-  to  the  contrary,   that  an  attorney  gen- 

sistant  of  the  district  attorney,  that  the  eral  fro  tem.vi\ia  conducted  the  trial 

signature  of  the  district  attorney  to  the  was    properly    appointed.      Isham    v. 

informaUon  was  written  by  such  assist-  State,  i  Sneed  (Tenn.)  112. 
ant   by   virtue   of  a  general   authority         ThedlstrictcourtposBessesthepower, 

conferred  upon  him  by  the  district  at-  In  the  absence  of  the  district  attorney, 

tomey.     U.  S.  t>.  Nagle,  17  Blatchf.  C.  to  appoint  a  suitable  person  to  repre- 

C.  1^.  sent  the  state;  and  an  indictment  is  valid 

An  indictment  signed  by  the  solicitor  If  signed  by  an  attorney  so  appointed. 

for  the  Ciiunty  is  sufficient  without  aver-  State  u.  Johnson,  12  Tex,  231, 
ring  the  absence  of  the   attorney  gen-         The  dUtrict  court  of  Montana,  being 

al.     Slate  v.  Farrar,  41  N,  H.  53,  a  court  of  general  criminal  jurisdiction, 

In  the  case  of  Hamilton  i>.  State,  103  may,  in  the  absence  of  the  district  at- 

Ind.  96,  the  court  say:  "As  the  prose-  torney,   appoint  a  special   prosecuting 

cuting  attorney  is  required   to  sign  an  attorney    for  a   particular  case,  whose 

indictment  as  a  matter  of  verification  signature  to  an  indictment  wilt   be  suf- 

merely,  there  is  no  reason  for  enforcing  ficient,  although  Rev.  Stat,  Montana,  f) 

a  more  rigid  rule  as  to  the  validity  of  57,  p.  414,  declaring   the   duties  of  the 

his  signature,   than   In   those   cases  of  district  attorney,  requires  him  to  sign 

ordinary  tiusinesB  transaction  to  which  "alt  bills  of  Indictment;"   f   156,  p.  309. 

Uie  authorities  above  cited  mainly  have  providing  with  regard  to  the  requtsituH 

reference.     This    Is    plainly    inferable  of  an  indictment,  that  it  must  be  signed 
507 


ib.  Google 


Tha  Pindlng,  tepdon,  Ma.        INDICTMENT. 

ment  of  such  officer  will  be  presumed  in  the  absence  of  proof  to 
the  contrary.* 

(6)  Signature  by  Grand  Jury — {a)  Necessity. — At  common  law 
it  was  not  necessary  that  an  indictment  should  be  signed  by  the 
foreman  of  the  grand  jury  where  it  was  in  writing  and  read  in 
their  presence;*  but  the  statutes  of  many  of  the  States  require 
that  an  indictment  must  be  signed  by  the  foreman  of  the  grand 
jury.a 

(p)  Effect  of  Omission. — It  has  been  said  that  where  the  statute 
peremptorily  requires  the  foreman's  indorsement  of  an  indict- 
ment and  signature  thereto,  where  such  indorsement  is  not  made, 
the  proceedings  become  coram  nonj'udice.*  On  the  other  hand, 
it  is  held  that  it  is  not  a  valid  exception,  either  to  the  former  sub- 
stance of  an  indictment  that  the  signature  of  the  foreman  of  the 
grand  jury  does  not  appear  to  it,  or  to  its  indorsement  as  a  true 
bill,  and  that  the  omission  may  be  supplied  by  amendment.* 

It  has  been  said'  that  in  the  absence  of  a  mandatory  statute,  it 
is  the  better  view  that  both  the  words  "  a  true  bill "  and  the  sig- 
nature  of  the  foreman  may  be  dispensed    with,  if  the  fact  of  the 

"by  "the  attome}'  prOBccuting."     Terrl-  Where   the   indictment  upon  which 

tary  v.  Harding,  6  Montana  323.  Ihe  appellant  was  tried  and  convicted 

1.   See   State  v.  Fairar,  41  N.  H.  53;  was  not  endorsed  by   the   roremtui   of 

leham  v.  State,  I   Sneed   (Tenn.)   1121  the  grand   jury,  the  judgment  must  be 

Eppee  v.  State,  10  Tex.  374;  U.  S.  v.  rever«ed.    Strange  v.   State,  no  Ind. 

MiAvoy,  4  Blatdhf.  C.  C.  418.  354. 

3.  See  McGuffie  v.  State,  17  Ga.  497;  0.  Hannah  v.  State,  I  Tex.  App,  578. 
1  :hitty,Cr.L,  163;  Deer's  Crim.Proc.  See  Slate  w,  Tinnej,  26  La.  An.  460; 
t35i  '  Gude,  Cr.  Prac.  84.  Robinson   v.    State,   24   Tex.   App.   4; 

There  Is   no   positive   law   requiring  PinBon  v.  State,  33  Tex.  579;   Weaver 

that   the    foreman   of  the  grand    iurv  v.   State,   19  Tei.   App.  547;   a.  c,  S3 

should  Eign  the  finding  of  "true  bill    on  Am.  Rep.  389;  Jones  v.  State.  10  Tex. 

the  indictment,  though  such  practice  is  App.   (52;   Campbell  v.   State,  8  Tex. 

advisable.      McGuffie  v.  State,   ij  Ga.  App.  84;  State  v.  Powell,  24  Tei,  135. 

497.  The     law    does     not     saj     because 

8.  Gardiner  v.  People,  4  111.  (3  the  foreman  of  the  grand  jury  can- 
Scam.)  83;  Eppee  *,  State.  10  Tex.  474.  not  write  his  name,  an  Indictment 
See  Nomaque  v.  People,  1  111,  (BrecBe)  found  by  a  grand  jury  of  which  he  is 
109;  Johnson  v.  State,  23  Ind.  32;  State  foreman  shall  not  be  good.  State  v. 
11.  Mertens,  14  Mo.  94;  Steele  v.  State,  Tinney,  26  La.  An.  460. 
J  Tei,  142.  The   want    of  the   signature   of  the 

4.  Nomaque  v.  People,  i  111.  (Breese)  foreman  of  the  grand  jury  is  not  a 
109.  See  Strange  v.  State,  no  Ind.  matter  of  exception  to  an  indictment 
354;  Johnson  v.  State,  23  Ind.  32;  State  and  cannot  affect  its  validity.  Rob- 
V.  Mertena,  14  Mo.  94:  Com.  v.  Dief-  inson  v.  State,  24  Tei.  App.  4. 


fenbaugh,  3  Pa.  Co,  Court,  299;  Steele        Jones   v.   Slate,    10   Tex.  App.   ^51; 
u,  SUte,  I  Tei.  142.  Weaver  v.   State,    ig  Tex,   Am.   547; 

A   defendant  cannot  be  tried  on  an     Pinson  v.  State,  23  Tex.  579;   State  v. 


Indictment  which  is  not  signed  by  the  Powell.  24  Tex.  i„_ 

foreman  of  the  grand  jury.     Com.  v.  The  requirement  of  Tex.  Code,  art. 

Dleffenbaugh,  3  Pa,  Co,  Ct,  299.  420,  that  an  indictment  "shall  be  signed 

Inilonemaiit.—An      indictment     not  olGcially  by  the  foreman  of  the  grand 

endorsed  by  the  foreman  of  the  grand  jury,"  is,  in  effect,  nullified  by  art.  529. 

jun*   as  required   by    Rev.   Stat.   Ind.  making  the  want  of  such  signature  no 

18S1,    4  16^  I*  Ix'di  upon  motion  to  cause     of     exception.       Campbell     v. 

4iuash.     Strange    v.     State,     no    Ind.  SUte,  8  Tex.  App.  84, 

354.  e.  1  Biah.  Cr.  Proc,  3d  ed.,  J  700. 
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jury's  finding  appears  in  any  other  form  in  the  record,  and  that 
where  a  statute  requires  the  words  "A  true  bill"  to  be  endorsed, 
the  foreman's  signature  to  the  indorsement  is  not  necessary.* 

(c)  Time  of  Signing. — It  seems  that  while  the  indictment  should 
be  signed  by  the  foreman  of  the  grand  jury  at  the  term  of  court 
at  which  it  is  filed,  yet  he  may  properly  sign  it  at  any  subsequent 
term.* 

{d)  Sufficiency — d.'  Generally. — It  has  been  held  that  an  in- 
dictment endorsed  as  a  true  bill,  a  return  by  the  authority  of  the 
whole  grand  Jury  is  sufficient  without  the  special  appointment  of 
a  foreman  ;'  also  that  it  is  not  error  when  the  name  of  the  fore- 
man is  marked  on  the  indictment  as  the  prosecutor,*  and  that  an 
indictment  is  not  vitiated  by  reason  of  one  of  the  grand  jurors 
having  signed  as  foreman.' 

The  indorsement  of  an  indictment  as  "  A  true  bill,"  signed  with 
the  foreman's  name  written  in  his  presence  and  by  his  direction 
by  the  clerk  of  the  grand  jury  as  the  foreman's  signature,  does 
not  invalidate  the  indictment.^  It  is  immaterial  on  what  part 
of  the  bill  the  foreman's  signature  appears.' 

L  Com.   i>.   Walters,  6  Dana   (Ky.)  t  Dev.  (N.  C.)    117;   State  v.   Coi,  fr 

190.  Ired.   (N.   C.)  440;    SUte    v.  Creigh- 

It  Is  Mid  In  Rookwood's  Case,  13  ton,  i  Nott  &  McC.  (S.C.)  356;  Ben- 
How.  St.  Tr.  139-159,  that  "An  indict-  nett  ti.  State,  8  Humph.  (Tenn.)  118; 
ment  U  not  an  indictment  until  it  be  Gilman  v.  State,  1  Humph.  (Tenn.)  59; 
found,  It  !■  on\y  a  writing  prepared  for  Brown  v.  State,  7  Humph.  (Tenn,)  155; 
the  eaee  of  the  grand  jury  and  for  eicpe-  State  v.  Muzingo,  i  Meiga  (Tenn.)  iij; 
dition;it  Is  nothing  till  It  is  found,  for  Hopkins  i/.  Com.,  14  Wright  (Pa.)  9; 
the  jurj' make  It  an  indictment  by  find-  Hannah  v.  State,  1  Tex.  App.  57S; 
ing  it;  they  may  alter  it  if  they  please  State  v.  Flores,  i^  Tci.  444;  Sute  v. 
or  refuse  It  absolutely,  and  if  the  jury  Powell,  34  Tex.  13s;  Pir.sQn  v.  State, 
upon  examining  the   witnesses    would  23  Tex.  579. 

only  present  a  matter  of  fact  with  time  9.   See  Basshsm  v.  State.  38  Tex.  622. 

and  place,  the  court  might  cause   it  to  ).   Peters  v.  Slate,  4    Miss.  (3  Hon.) 

be  drawn  up  into  form  withoutcarrying  433;  Friar  v.  State,  4  Miss.  (3  How.) 

it  to  the  jury.     Again,  there  needs  no  421. 

billa  vera,  for  that  is  only  the  jury's  An  indictment,  endorsed  by  the  fore- 
owning  that  which  the  court  has  pre-  man  and  the  clerk,  in  these  words,  "Pre- 
pared for  them."  See,  regarding  the  sented  in  open  court,  and  filed  in  pres- 
essity    for   an   indorsement   by    the  ence  of  the  grand  jury,  this  27th  day  of 


'  foreman  of  the  grand  jury,  the  following  May,  A.  n.  1838,"  and  signed  by  1 
cases,  to  wit:  State  v.  Lassley,  7  Port,  clerk,  was  keld  to  be  sufficiently  e: 
(Ala.)  576;  People  V.Johnson,  48  Cal.     dorsed.    State    v.    Shepard,    10   lov 


:  State  v.  Lassley,  7   Port,     clerk,   was   keld  b 
,  j_    .  People  r.Johnson,  48  C   '       '         >      --   - 
549;  People  V.  Lawrence,  31  Cal.  3 
•'  "  ffiev.   State,  17  P-       -    '-^ 

State,   33   Ind. 


McGuffiev.    State,   17  Ga.  497;  John-         4.   King  v.   State,  6  Mfss.  (5   How.) 
V.    State,   33   Ind.    M;    Wau-kon-     730. 
v-neek-kaw  v.   U.     S.,     1     Morris         B.   Com.  u  Ripperdon,  Lit.  Sel.  Cae. 


(Iowa)  333;  Com.  v.  Walters,  6  Dana  (Ky.)  194. 

(Kv.)   390;   Com.   V.    Ripperdon,    Lit  6.   Benson  v.  State,  68  Ala.  544. 

Sel.  Cas.  (Ky.)  194;  Webster's  Case,  s  '■   State   v.   Bowman,   103   Ind.    6c 

Me.  433;   State   v.  Shippey,   10  Minn.  See  Stout   v.  State,  96  Ind.  407;  Gal 

323;  s.   c,  88   Am.   Dec.   70;   State  v.  vin  v.    State,    93    Ind.    550;  Wood 


Murphy,47  Mo.  274;  State  v.  Burgess,  State,  93   Ind.  369,  272;  ' 

34   Mo.  381;   s.  c,  69   Am.   Dec.   433;  Com.,   3  B.  Mon.  (Ky)   344;  State 

State  V.  Mertens,   14  Mo.  94;  Greeson  Hozan,   31  Mo.  342;  State  v.  Paddo< 

State,  6  Miss.  (5  How.)  33;   State  v.  14  Vt.    313;  Burgess    v.   Com.,  1  \ 


Squire,  10  N.  H.  5581  State  v.  Collins,    Cas.  483. 
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d*  Designation  as  " Foreman'' — The  designation  " foreman " 
appended  to  the  signor  of  an  indictment  means  the  foreman  of 
the  grand  jury,  and  is  sufficient;*  and  it  has  been  held  that  an 
omission  by  foreman  of  a  grand  jury  of  the  word  "  foreman  "  to 
the  signature  of  the  words  "A  true  bill,"  written  by  him  on  the 
indictment,  does  not  invalidate  the  indictment.^ 

d'  Name  and  Initials  of  Foreman, — The  signature  of  the  fore- 
man of  the  grand  Jury  by  his  surname  in  full,  and  the  initials  of 
his  christian  name  to  the  indorsement  on  the  indictment  b  suffi. 
cient;*  and  where  the  record  of  his  appointment  states  his  name 
at  length,  and  he  signs  by  the  initials  of  his  first  name,  this  will 
not  be  a  material  variance* 

{e)  Indorsement  as  "  A  True  Bill" — e.'  Necessity. — It  is  thought 
that  in  the  absence  of  a  mandatory  statute  the  indorsement  by 
the  foreman  of  the  grand  jury  "A  true  bill"  is  not  essential  to 
the  legality  and  essentials  of  the  indictment,  but  is  only  evidence 
of  its  having  been  found;  this  end  is  equally  attained  where  the 
indictment  is  presented  by  the  grand  jury  in  open  court,  and  is 
filed  by  the  clerk  in  other  records.*  Under  some  statutes,  how- 
ever,  it  is  necessary,  in  order  to  give  the  court  the  right  to  try  a 
prisoner,  that  the  bill  of  indictment  found  by  the  grand  juiy 

1.   U.   S.    i>.    Plumer,  3   Cliff.  C.   C. 

bei 

(Tt..-,     ,. 

.  WasaeU    v.     State,   a6    Ind.    30; 

Anderson  v.  Sute,  36  Ind,  89;  Easter- 
Thatch' C  C.  180.  ling  V.   State,   35  Miss,   no;   State  v. 
Bltaatara    tj    Jnroi. — The     finding  Tsuart,  38   Me.  396;  State  v.Groome, 
having  been  signed  hy  a  juror,  though  10   Iowa   308;  Com.   v.   Gleason,    110 
not    ''3B    foreman,"  it   being   supposed  Mass.  66. 

that  it  could  have  been  shown  that   he  An  Indletmsnt  for  nnrdn'  will  not  be 

who  signed  was  the  foreman,  It  is  suf-  quashed    on    the    ground   that  in   the 

Acient  since  "that  Is  certain  which  may  signature  of  the  foreman  of  the  KTaad 

be  made  certain."     McGuffie  v.   State,  jury  his  christian  name   was  retigoed 

1703.497.  by   the   initial    letter   only.      Com.   v. 

Where  an   Indictment  is  signed  by  a  Gleason,  1 10  Mas6,  66. 

juror,   and  it  does  not   appear  that  he  Where  Alexander  R.  HutchciOQ  wa« 

signed  it  as  foreman,  the  court  may  ex-  appointed   foreman  of  the  grand  jury, 

amine  the   records   to   determine   who  and  a  bill  of  indictment  was  endoned 

was   the  foreman;    and.  If   such   juror  "Alexander   R.    Hutchinson,"   it    wtu 

was  the  foreman,  the  Indictment  will  be  ield   that,  if  necessary,  the  court  would 

deemed  good.     Com.  v.   Read,  Thach.  intend  the  two  names  to  indicate  the 

Crim  Gas.  (Mass.)  180.  same  person.     State  f.Stedman,;  Port. 

■  The  record   showed  that  A  was  ap-  (Ala.)  496. 

pointed  foreman;    the   indictment  was  4.  State  v.  Collins,  3  Dev.   (N.  C.) 

signed    "B,    foreman";  the   court   pre-  117. 

.-iumed,   in  the  absence  of  proof  to  the  H.  See  People  v.   Lawrence,  ai  C«I. 

contrary,  that  A  had   been  discharged  36S;  White   i'.  Com.,  39  Gratt.  (Va.) 

and   B  appointed.     Mohler  v.   People,  S34. 

34  III.  26.  Indonamuit  af  ut  lAdletmant  na  "  A 

Where  the  record  showed  that  R  was  tm«     bUl"    is    not    necessary    to     Its 

appointed  foreman  fro  lent.,  and  an  In-  validity.    Where  the  indorsement  was  a 

dictment   was  endorsed   a   true  bill  by  tnie    bill,    but    tlie    grand    jury    duly 

him  as  "special  foreman   of  the   grand  returned  the  indictment  into  court  ac 

ii^ry."  keld,   that  the   absence   or   dis-  found,  and  the  clerk  entered  it  Accord- 
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should  be  endorsed  "A  true  bill,"  and  signed  by  the  foreman,  an 
indictment  without  such  indorsement  being  a  nullity.^ 

c'  Statute  Provisions  Directory. — It  is  thought  that  statutes 
requiring  an  indictment  to  be  endorsed  "A  true  bill"  are  direc- 
tory merely,  and  that  the  omission  of  such  indorsement  cannot  be 
made  a  ground  of  objection  after  trial  and  conviction  had  thereon, 
although  the  indictment  may  be  quashed  on  that  ground  before 
trial  and  conviction.* 

c'  Effect  of  Omission. — In  the  absence  of  a  directory  statute, 
an  indictment  need  not  be  certified  by  the  foreman  of  the  grand 
jury  to  be  "a  true  bill,"  and  the  omission  of  these  words  is  not  a 
cause  for  an  arrest  of  judgment;'  but  it  is  otherwise  where  the 
statute  is  directory.* 

e."  Sufficiency. — A  return  by  the  grand  jury  "  a  true  bill  "  is 
sufficient,'  particularly  where  it  is  signed  by  the  foreman.* 

in(^ljr,  and    the    accuied    pleaded    not  are  drawn  after  and  not  berore  investi. 

Euiltjr   and  was    tried,     held    that  the  gatian  by  the  grand  jurj,  an  Indictment 

Irregularitj  in  the  indorsement  did  not  U    not    Tatall^   defective    because    not 

vitiate  the  conviction.     White  v.  Com.,  endorsed  "A  true  bill,"  nor  eignedbv  the 

39Gralt.  (Va.)  S24.  foreman.      State   i>.  Magrath,   44  N,  J. 

I.  Com.   *.  Walters,  6   Dana   {K.y.)  L.  (15  Vr.)  137. 

190;  Nomaque  v.  People,  1  111.  (Breese)  4.  See  CotnmigsioncrB  v.  Graham,  4 

log;  a.  c,  11  Am.  Dec.  157.  Colo.  301 ;  Nomaque   v.   People,  I   III. 

In  Kentucky' the  words   "A  true  bill"  (Breese)   109;  s.   c,  la    Am.  Dec.   157; 

■niut   be   endorsed   upon   every  indict-  Stale  i'.  Morrison,  10  La.  An.,  pt.  3, 817; 

ment  to  found;  but  it  is  not  neceesary  Webster's  Case,  5  Me.  432. 

that   tfaej'   should    be    signed    by   the  Indictment     not    endorsed    "A  true 

foreman.      Com,  v.  Walters,  6   Dana  bill,"  with  the  name  of  the  foreman  of 

(Ky.)  390.  the  grand  jury  signed  to  such  indorse* 

1.  Wau-kon-chaw-neek-kan    v.    U.  tnent    as    prescribed    by  statute,  is    a 

St    I     Morr.    (Iowa)    332;    State     v.  nullity,      Nomaque    v.  People,    i    III. 

Murpby,  47  Mo-  375;  State  v.  Burgess,  (Breese)  109;  s,  c,  13  Am.  Dec.  157. 

14   Mo.  38I',   s.  c,  69   Am.    Dec.  433;  An  Indictment  not  endorsed,  In  the 

State  ».  Mertens,  14  Mo.  9^    Compare  presence  of  the  ^and  Jury  by  the  fore- 

Nomaque  c  People,  i  111.  (Breese)  109;  man,  "A  true  bill,"  is  fatally  defective, 

s.  c,  13  Am.  Dec,  157.  State  *,  Morrison,   30   La,  An.,  pt.  i, 

The   statute   of  Missouri,    requiring  817. 
the  foreman  of  the  grand  jury  to  certify 
on  each  indictment  found  that  it  is  a 

true   bill,  is   directory  merely,  and   the  of  the  grand  jury,  is  bad, 

objection  cannot  be   raised  on  motion  Case,  5  Greenl,  (Me.)  432. 


State   v.   Mertens,  14   Mo.  An  Instrument  not  found  by  the  grand 

94.  jury    to   be  "a    true    bill"    is    not    an 

The  statutory  provision  thatanndict-  "indictment,"  for  the  drawing  of  which 

ment   returned  shall   be   endorsed  "A  the   Colo,  law   of  1S74,  p.  153,  allows 

true   bill,"  signed   by  the   foreman,   is  fees  lo  the  district  attorney.     Arapahoe 

directory  merely;  and  although  this  Is  County  Commissioners  v.  Graham,  4 

the  proper  evidence  of  the  return  of  a  Colo.  loi . 

bill,  a  due   return,  in  the  absence  of  It,  B.  Epps  v.  State,  103  Ind.  .i;39;  3  West. 

may    be    proved    tw    other    evidence.  Rep.  3S0, 

Wau-kon-chaw-neek.kaw   v.  U,  S.,   1  "Tnw  BUI,"  without  theprefix  of  the 

Morr.  (Iowa)  333.  article  "a,"  endorsed  on  a  bill  of  tndfct- 

>.  Com.    f.    Smyth,   dc,    Mass.    (11  ment,  properly  signed,  is   a    suHident 

Cush.)  473;  State  v.  Freeman,  13  N.  It.  finding,   and  judgment  will  not  be  ar- 

488;  State  I'.  Magrath,  44  N.J.  L.  (15  rested   for  such  omission.     State  v.  El- 

Vr.)  137.  kins,  1  Meigs  (Tenn.)  log. 

In   Nrni   y*rsey,  when   Indictments  t.  McKee  f.  State,  82   Ala.  31;  Wes- 
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e*  Effect  of  Indorsenunt. — The  indorsement  "A  true  bill," 
signed  by  the  foreman  of  the  grand  jury,  is  evidence  proper  and 
conclusive  that  it  was  found  by  a  legal  grand  jury.*  An  indict- 
ment endorsed  "Not  a  true  bill,"  cannot  be  considered  by  the  same 
grand  jury,  but  a  new  biil  may-  be  signed.* 

ley  V.  State,  52  Ala.  182 ;  Tilly  v.  State,  ment  to  be  returned  to  the  court  by  and 
:i  Fla.  141;  State  T,  Jolly,  7  Iowa  15;  in  the  presence  of  the  grand  jurv.  Mc- 
Wrocklege  v.  SUte,  i  Iowa  167;  Her-  Kee  v.  State.Si  Ala.  32. 
ringf.  State,  i  Iowa  20c;  Patterson  v.  1.  Dutell  v.  State,  4  G.Greene  (Iowa) 
Com.  (Ky.),  5  S.  W.  Rep.  765  ;  115;  Harriman  v.  State,  2  G.  Greene 
Spratt  V.  State,  8  Mo.  J47;  McDonald  (Iowa)  270;  Laurent  v.  Sute,  1  Kan. 
t>.  Slate,  8  Mo.  283.  313;  Territory  t.  Hart  (Mont,),  14  Pac. 

An    indorsement,    "A   true   bill.    J.     Rep.  768;   State  v.  McNeill,   93  N.   C. 
Kent,   foreman.     Filed  Oct.  21, 1857,  E.     552;  Burgess  v.  Com,,  >  Va.  Cas.  483. 
J.  Leach,  clerk,  by  D.H.Lester,  dept." is         An  indictment  duly  exhibited  in  open 
sufficient.     State  v.  Jolly,  7  Iowa  15.  court,   and  endorsed    "A  true   bill,    is 

An  indictment  endorsed  on  the  back  taken  to  have  been  duly  found  by  a 
in  printing  the  worde  "A  true  bill."  legal  grand  jury,  unless  the  records  of 
which  indorsemenl  is  signed  by  the  the  county  show  that  the  selection  wan 
foreman  of  the  grand  jury,  as  such  illegal.  Dutell  v.  State,  4  G.  Greene 
foreman, is  a  compliance  with  the  stat-     (Iowa)  125. 

utein  that  respect.     Tilly  t.  State,  21         The  indorsement  "A  tnjebill,"by  the 
Fla.  141.  foreman,  on  the  back  of  the  indictment. 

The  indorsement  of  an  indictment  by  raises  a  presumption  that  every  meni- 
theforemanof  the  grand  jury  as  "A  true    ber  of  the  grand  jury  concurred  in  the 


of  the  requisite  number  of 

An  indictment  endorsed  "A  true  bill,"  the  grand  jury  in  the  finding  of  an  in- 

and   signed   by  the   foreman,  and  also  diclment  is  the  indorsement   thereof  as 

endorsed  and  signed  by  the  clerk  "Filed  "A  true  bill,"  and  its  signature  by  the 

in  the  open  court  by  the  foreman  of  the  foreman.     Laurent  -u.  State,  i  Kan.  313, 
grand  jury,  in  the  presence  of  fourteen         Under  Rev.  Stat.  Mont.,  4i  150-152, 

other  members  of  the  grand  Jury,"  on  a  div.  3,  providing  that  no  indictment  can 

day   named   of  the   term  at  which-the.  be  found  eicept  on  the  concurrence  of 

indictment  was  found,  shows  a  literal  at  least  twelve  members  of  the  grand 

compliance    with   the   requirements  of  jury,  and  requiring  a  bil!  so  found,  and 

the  Alabama  statute.     Wesley  f.  State,  not  otherwise,  to  t)e  endorsed  by  thefore- 

tfl  Ala.  182.  ■  ■ -    ■ 

On   the   trial   of  an    indictment  for 

murder,   the  statement   in   the    record  currence,  and  the  accused,  on  motion  ti 

that  "the  foreman  of  the  grand  jury,  in  vacate  the  indictment,has  the  right  to  ask 

.1 ^i-  .1..  . J   ■ — ..  jjjg   Individual   members   of  the  grand 

jury  as  to  whether  or  not  twelve  of  their 

defendant,  shows  sufficient  compliance  number  had  voted  for  the  finding  of  the 

with  the  provisions  of  Crim.  Code  Ky.,  Indictment.     Territory  v.   H»rt  (Mon- 

4}  119,  121,  that  an  indictment  must  be  tana),  14  Pac.  Rep.  768. 
endorsed  "A  true  bill,"   and   must   be         Where  an  indictment  filled  a  whole 

ted  by  the  foreman.     Patterson  f.  sheet,  and   was   enveloped    In  another 

;Ky.),  s  S.W.  Rep.  765.  blank  sheet,  upon  which   the  attomev 

^n  an  indictment   is  endorsed  "A  endorsed  the  name  of  the  CBSc,and  im- 

II,"  which  Indorsement  is  signed  mediately   below,  the  foreman  of   the 

foreman  of  the  grand  Jury;  also  grand  jur7,  with  Ms  own  hand,  endorsed 

in   open  court,*'  which    indorse'  VA  true  bill,"  with  his  name,  it  was  Je/i/, 

<  signed  by  the  clerk,  and  bears  after  verdict,  that  the   enclosed  Indict- 

thin  the  term  at  which  the  Indict-  ment  must  be  considered  as  the  one 

was  found,  it  is  a  sufHcient  com-  upon  which  the  grand  jurv  passed.  Bur- 

:   with    the   provisions    of    Ala.  gessi'.  Com.,  2  Va.  Cas.  ^3, 
4    4821,    requiring    the    indict-        S.  State  v.  Brown,  81   N.C.  568. 
.512 
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I.  Conclusion — (l)  Common  Law  Form;  Against  the  Peace, 
tU. — (o)  Necessity. — Both  by  the  common  law  and  by  the  statute 
law  of  nearly  all  the  states  of  the  Union,  every  indictment, 
whether  for  a  felony  or  a  misdemeanor,  must  conclude,  "against 
the  peace  and  dignity  of  the  state."  ^ 

(^)  Effect  of  Omission.— Where  an  indictment  fails  to  conclude 
with  the  words  "against  the  peace  and  dignity  of  the  state,"  it 
is  fatally  defective,  except  in  those  states  where  such  form  has 
been  specially  dispensed  with  by  statute*  This  is  true  whether 
the  indictment  is  specially  excepted  to  in  the  court  below  or 
not." 

(c)  Sufficiency — c.'  Generally. — It  is  said  that  an  indictment 
which  states  in  the  commencement  correctly  the  name  of  the 
commonwealth  by  the  authority  of  which  it  proceeds  may  well 
conclude  against  the  peace  and  dignity  of  the  commonwealth, 
without  stating  the  name  ;*  and  it  is  said  that  where  the  statute 
or  constitutional  requirement  is  not  mandatory,  an  indict- 
ment concluding,  "  against  the  peace  and  dignity,"  omitting  the 
words    "of    the    state,"     is     not     fatally   defective;*    but    the 

L  See  State  v.   Cadle,  19  Ark.  613;  1  Hemp.   C.  C,   61;   U.   S.  v.  Lemons, 

State   V.  Clevenger,  1^  Mo.  App.  655;  i  Hemp.  C.  C.  61. 

Cora,  V.  Parton,  14  ("hila.  (Pa-)  665;  The  failure  of  a  presentment  for  a 
Com.  «.  Carney,  4  Gratt.  (Va.)  548;  misdemeanor  to  conclude  "against  the 
Williams  v.  State,  37  Wis.  403;  Rex  v.  peace  and  dignity  of  the  common- 
Taylor,  s  D.  &  R.  431;  Rex  V.  Cook,  wealth"  is  not  a  fatal  defect.  Com.  x: 
Ruu.  &'RyI.  176;  a  Hawk.,  P.  C.,ch.is.  Christian,  7  Gratt.  (Va.)  631. 
f  92.  The  omission  of  the  formula  "again&t 

In  some  of  the  states  this  form  Is  ren-  the  peace  and  dignity  of  the  state,"  re- 

dertd  unnecessary  by  statutory  enact-  quired   by  Wig.   Canst.,  art.  7,   f   >7,  to 

ments,  wliile   in   other   states  it   is  ei-  conclude  every  indictment,  does  not  in- 

presslr  required  by  the   constitutions,  validate  an  information  filed  by  the  dis- 

See  State  v.  Cadle,  19  Ark.  613;  An-  trict  attorney.     Nichols    v.    State,    35 

Atnaa    v.    State,   5   "ke   (Ark.)   444;  Wis.  308. 

Statew. Johnson,  I  Miss.(i  Walk.)  393;  If    an    indictment    for     an     offence 

State  v.  Clevenger,  35  Mo.  App.  G55;  against  the   statutes  of  Massac husetts. 

State  V.  Kean,  10  N.  H.  347;   Com.  v.  committed    before    the    separation     of 

Paiton,   14   Phila.   (Pa.)  66^:   Sute  r.  Maine,  does   not  charge  the  offence  ' 

Anthony,   i    McC.  (S.  C.)   aSi      "■--     '-    "   " "- 

V.  Yancey,  i  Tread.  (S.  C.)    13 
V.  Washington,  i  Bay  {S.  C.)  i: 

The  words    "against   the  peace  and  fatal, 

dignity  of  the  commonwealth  of  Penn-  148. 

syTvania,"  at   the   conclusion  of  an  in-  3.   State  v.  Sims,  43  Tex.  511. 

dictmenl.are  words  of  form  and  not  of  4.  Com.  r.  Young,  7  B.  Mon,  (Ky.)  i. 

lulwiance,  and  the   fact   that   they  are  11.   Anderson  i>.  State,  5  Pike  (Arlt.) 

required  by  the  constitution  makea  them  444;   Packer   v.    People,   S   Colo.  361; 

noIessBO.     Com.  v.  Paxton,   t4  Phita.  Zarresseller  u.  People,  17  111.  loi;  State 

[Pa.)665.  Ti.Parker,8i  N.  C.  531;  Stateii.  Wash- 

I.  State  -D.   Nunn,  3q   La.  An.   589;  ington,    1    Bav  (S.   C.)    110;    State  v. 

Damon's  Case,  6  Me.  148;  State  v.  Pem-  Anthony,  1  McCord  (S.  C.)  285. 

berton,  30  Mo.  376;  State  v.  Lopei,  19  Under  the  constitution  of  Arkansas, 


.  2W,  State  V.  Clevenger,  35  Mo.  which  provides  that  indictments  shall 
App.655;  State  ti.  Sims,  43  Tex.  531;  conclude  "against the  peace  anddignity 
Slate   V.  Durst,  7  Tex.  74;  Holden  *.    of   the  state  of  Arkansas,"   an  Indict- 

State,   I   Tei.   App.  425;  Williaras   v.     men t  "against  thepe '  '  =  —  "--  -' 

SUte,  *7  Wis.  401;  U.  S.  V.  Crittenden,     the   people   of  the  si 
10  C.  of  L.— 33  613 


ib.  Google 


The  FindSiv,  tepthm,  tta.  INDICTMENT.  Oq( 

words  "against  the  peace  and  dignity"  cannot  be  omitted,' 
c}  Necessity  of  Following  Form. — Where  the  constitution  of 
the  statute  requires  that  all  prosecutions  shall  conclude,  "against 
the  peace  and  dignity  of  the  state,"  the  omission  of  the  word 
"the"  before  "state,"  in  an  information,  is  fatal  to  it,*  A 
material  variance  from  the  form  prescribed  by  the  statute  or  con- 
stitution will  render  the  indictment  void." 

(d)  Separate  Counts — Repetition. — The  conclusion  "gainst  the 
peace  and  dignity  of  the  state  "  must  be  repeated  in  each  count,* 

waf  keld  good   and  sufficient,     Ander-  Const.,  art.   3,  ^  8,  which   requires  In- 

Kon  V.  State,  5  Pike  (Ark.)  444.  dlctmente    to    conclude     "against    the 

An   indictment     found    after    Colo-  peace  and  dignity  of  the  etate."     State 

rado  became  a  state,  for  a  murder  com-  v.  Allen,  8  W.  Vh.  680. 

mitted  before,   concluded   "againat  the  An  Indictment  In  South  Carolina  con 

peace  and  dignity  of  the  people  of  the  eluding  "against  the  peace  and  dignltj 

state    of   Colorado,"     keld  not  objec-  of    the    same    state    aforesaid,"  when 

tionable.  Packer  ii.  People,  8  Colo.  ^61.  Const.,   art  4,    4  31   declares   that  all 

An   Indictment   concluding   "against  indictments  shall  conclude  "against  the 

the  peace   and  dignity  of  the  people  of  peace   and  dignity  of  (he  state,"  ia  itot 

the   state  of    Illinois'''  Is   good.      Zar-  valid.  SUIe  u.  Robinson  (S.  C).  4   S< 

resseller  v.  People,  17  111.  loi.  E.  Rep.  570. 

An     indictment    beginning     "South  An    indictment  concluding  "against 

Carolina,"    (Instead    of  "the    state    of  the  peace  and  dignity  of  the  state,  this 

South     Carolina")       and     concluding  the    third    day    of    November,   iSSa," 

'"against  the   peace  and  disnity  of  said  keld  a   violation  of  the   constitutional 

state,"  was  keld  good.     State  v.  An-  provision    that     indictments     conclude 


Ihony,  I  McCord  (S.  C.)  285,  "against   the  peace  and  dignitjr  of  the 

An  indictment  for  an  olTence  against  state."  Haun  v.  State,  ix  Tex.  -^pp- 
a  statute  "in  force  in  the  state  of  South  383;  s.  c.  44  Am.  Rep.  70b. 
Carolina,"  concluding  "against  the  An  indictment  was  keld  good  which 
peace  and  dignity  of  the  same  state,"  ia  concluded  "against  the  peace  and  dig- 
good.  State  V.  Washington,  1  Bay  nity  of  this  state,"  instead  of  "against 
(S.  C.)  Tio.  the  peace  and  dignity  of  the  said  state." 

1.    State  o.  Joyner,  81  N.  C.  534.  State   r.  Yancey,  1  Tread.  Const.  Rep. 

A  conclusion   "to   the  great  damage  (S.  C.)  237. 

ol  the  said  L.  C.   P.    (the  prosecutor)  The  provision  in  the  constitution   of 

against  the  peace  of  the  state,  the  gov-  New   Hampshire,   requiring  all   Indict- 

ernment  and  dignity  of  the  same.      Is  ments    to    terminate    with    the   words 

defective.     Com.  t.  Jackson,  I  Grant's  "against   the  peace   and  dignity  of  the 

Cas.   (Pa.)  i6a.  state,"  Is  sufficiently  complied  with   by 

3.   Thompson   v.  State,  15  Tex.  App.  an   Indictment  concluding  "against  the 

39,  168;  State  v.  Allen,  8  W.  Va.  680.  peace    and  dignity  of  our  said   sUte." 

8.   See  State  v.  Waters,  I  Mo.  App.  SUte  v.  Kean,  10  N.  II.  347. 

7;  State  v.  Kean,  10   N.  II.  347;  State  Indictment  which  concludes  "against 

■  *.   Robinson,    27   S.    C.   615;  State  v.  the    peace    and    dignity    of   our    said 

Yancey,    I  Const.     Rep.    Tread.     (S.  state,    instead  of  "tt^  peace  and  digniljr 

■C.)    237  ;     Haun    v.     State,   13    Tex.  of  the  state,"  as  required  by  the  con- 

App.  383;  s.  c,  44  Am.  Rep.  706;  State  stitution,     Is    not  such     a    substantial 

V.  Allen,  8   W.    Va.  680;    Lemons    v.  variance  as  to  vitiate  the  same.     Stale 

State,  4  W.  Va.  755.  v.  Kean,  10  N.  H.  347;  %.  c,  34  Am. 

Thus   It  has  been  said  that  an  Indict-  Dec.  162. 

ment  which  includes  the  peace  and  dig-  4.   Williams   v.   State,   47   Ark.  130; 

nity     of    "W.    Virginia,^'    Instead      of  Sute   v.   Hazle,  10  Ark.  ii;6;  State  t>. 

"West   Virginia,"   as  required  by   the  Coadle,  19  Ark.  613;  State  v.  Strkk- 

.constitution.  Is  Insufficient.     Lemons  t'.  land,   10   S.  C.    191;  Com.  v.  Carney, 

State,  4  W.  Va.  755.  4  Gratt.  (Va.)  546. 

But  an  Indictment  concluding  "against  A  count  In  an  Indictment  which  omits 

the  peace   and  dignity  of  the  state   of  the  conclusion    "against  the  peace  and 

West  Virginia"   Is     not   repugnant  to  oignitv  of  the   commonwealth"  Is  de- 
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■except  in  those  cases  where  the  indictment  concludes,  "against 
the  peace  and  dignity  of  the  state;"  in  each  case  it  is  thought 
that  each  count  need  not  so  conclude.^ 

{i)  Misspelling  and  Abbreviations. — An  indictment  is  not  .bad 
in  concluding  " aganst "  instead  of  "against  the  peace  and  dig 
nity  of  the  state."*  But  an  indictment  concluding  "against 
the  state  of  W.  Va."  has  been  held  to  be  fatally  defective 
for  non-compliance  with  the  constitutional  requirements  that 
indictment  shall  conclude,  "against  the  peace  and  dignity  of  the 
state  of  West  Virginia."  ■ 

(2)  Statutory  Offences — Contra  Formam  Statuti* — (a)  Neces- 
sity.— An  indictment  on  a  public  statute  need  not  set  out  the 
statute  or  specially  refer  to  it,  but  must  conclude,  "  against  the 
form  and  dignity  of  the  statute,  in  such  case  made  and  pro- 
vided,"  *  or  at  least  refer  clearly  and  explicitly  to  the  statute  as 

fective,  and  should  be  quashed.     Com. 
■V.  Carney,  4  Gratt  ( Va.)  546. 

An  Indictment  against  the  defendant 
and   others,  in   four  counts,  concluded 


S.  See   Lemons  v.  State,  4   W,  Va. 
55;  B.  c,  6  Am.  Rep.  293. 
».  See  also  X.,  7. 
B.  Stevens   v.    State. 


lough  V.  Com.,  Hard.   (K/.)   95;  Com. 

V.  Woye,  77  Mass.  (11  Gray)  462;  Reed 

V.  Northfield,  30  Mass.  (13  Pick.)  94; 
ty  only  on  s.  c,  23  Am.  Dec  661;  Com.  «.  Coolev, 
the  second;  the  other  defendants,  who  37  Mass.  (to  Pick.)  37;  Com.  v.  Stocl- 
were  the  only  ones  charged  In  the  last  bridge,  1 1  Mass.  379;  Com.  v.  Spring- 
two  counts,  being  acquitted  altogether,  field,  7  Mass.  q;  Com.  v.  Northampton, 
Held  that  the  second  count  was  ratallv  a  Mass.  116;  State  v.  Buckman,  8  N.  H. 
defective.     State  i>.  Strickland,  10  S.  C.     303;  s.   c,   so  Am.   Dec.  646;  State 

Dayton,^3   N.  J.  L.  (3  Zab.)  49; 


■gainst   the   peace  and   dignity  of  the     Downing  v.  State,  66  Ga.  t6o; 
state  in  each  cou nt,   eicept  the  second,     '        '        "  ..      .     ..^     . 

wliich  had  no  such  conclusion.  The 
deleadant  was  charged  only  on  the  Grst 
'  ,    and  found  guilty  only 


3  Am.  Dec.  370;  People  v.  Enoch,  13 
Wend.  (N.  Y.)  159;  s.  c„  37  Am.  Dec. 
197;  State  V.  Jim.  3  Murph.  (N.  C.) 
3;  State  t;.  Minton.  Phill.  (N.  C.)   196; 


'State  t;.  Min'ton.  I-hill.  (N.  C.) 
'arner  v.  Com.,  i  Pa.  St.  i  m;  s.  c.,  44 
Am.  Dec.  114;  Com.  t>.  Searle,3  Binn. 
(Pa.)  331;  e.  c,  4  Am.  Dec.  446;  Chap- 
man V.  Com.,  5  Whart.  (Pa.)  427;  «.  c. 
34  Am.  Dec.  565;  Respublica  11.  New 
ell,  3  Yates  (Pa.)  407;  s.  c. 
381;  State  f.  Wilbor,  i  R 

f5  Am.  Dec.  345;  State  ».  Gray,  14 
Lich.  (S.C.)  L.  174;  State  V.  Soragan, 
£>  Vt  450;  U.  S.  V.  LaCoste,  1  Maton 
.  C.  139. 

Thus  a  conclu^on  "against  the  peace 
and  dignity  of  the  commonwealth,"  hat 
been   keldta  be  bad.     Com.  i'.  Sprlng- 


The  first  count  in  an  indictment  was 
defective  in  omitting  the  words  "against 
the  pence  and  dignity  of  the  state,"  aa 
required  by  statute,  but  the  second 
count  was  good  in  form  and  substance. 
Held  that  this  was  sufficient  to  sustain 
the  verdict  and  judgment,  on  appeal. 
Williams  v.  Sute,  47  Ark.  330. 

The  fact  that  one  count  of'^an  indict- 
ment concludes  "against  the  peace  and 
dignity  of  the  commonwealth  of  Penn- 
sylvania," while  another  does  not, 
authorizes  the  application  of  the  words 
to  the  count  from  which  they  are  omit- 
ted.    Com.   V.  Paiton,  14   Phlla.  (Pa.) 

Under  the  constitutional  provision 
of  Kentucky,  that  Indictments  atutll  ,  ^ 
conclude  aa  "against  the  peace  and  dig-  field,  7  Mass.  9;  Com.  v.  Northampton, 
nlty  of  the  commonwealth,"  It  Is  not  1  Mass.  1 16.  And  so  also  is  a  condu- 
necessary  in  an  indictment  that  each  sion  "against  the  law  in  such  cases 
specification  of  a  former  conviction  of  made  and  provided."  Com.  v.  Stock- 
felony  shall  so  conclude.  Boggs  v.  bridge,  11  Mass.  379.  However,  a  con- 
Com.  (Ky.),  5  S.  W.  Rep.  307.  elusion  against  the  peace  and  the  statute 

1,  McGuiref.  State,  37  Ala.  61;  Rice  is  good.    Com.   v.  Caldwell,  14  Haw. 

V.  Stole,  3  Heisk.  (Tenn.)  315.  330. 

~    "    '                "'  '         >  Tex.    App.  In   North   Carolina    an    indictment 
against  A  for  breaking  an  unocupled 
S15 
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the  foundation  of  the  suit.*  Some  courts,  however,  hold  an  in- 
dictment is  sufficient  if  it  shows  intelligibly  the  offence  intended 
to  be  charged,  and  that  it  need  not  conclude,  "against  the  form 
of  the  statute."  * 

Where  an  indictment  concludes,  "against  the  form  of  the  stat- 
ute," it  will  support  a  conviction  thereunder,  notwithstanding  the 
offence  charged  is  a  creature  of  several  statutes.' 

{b)  Sufficiency  Generally. —An  allegation  that  a  statutory  of- 
fence was  committed  "contrary  to  the  form  of  the  statute  "is 
sufficient  without  a  specific  refej-ence  to  the  statute.* 

dwelling   houte   In   the  dav   time,  and  The   concluGion,  "contrary  to  law." 

feloniously    taking    therefrom    a  bank  of  an  Indictment  for  murder,  is  sufG- 

note  of  the  value  of  £5,  must  conclude  cient.       Hudson    v.    State,    i    Blackf. 

against    the    "form    of   the    itatuteE."  (Ind.)  317. 

SUte  V.  Jim,  3  Murph.  (N.  C.)  3.  If  an  indictment  alleges  alt  the  facts 

TlolAtlon  of  City  ordlnutoa. — A  com-  which  the  statute  requires  to  constitute 

plaint  lor  violation  of  a  city  ordinance  the    offence,    concluding    against     the 

should  conclude  against  the  statute,  and  form  of  the  statute,  etc..  It  is,  ineenerair 

■Iso  against  the  peace   and  dignity  of  sufficient.       People     v.    Stockham,    t 

the    state.     State  v.   Soragan,  40  Vt.  Parker  Cr.  Cas.  (N.  V.)  ^J4. 

'  450.  An  indictment  concluding  "contrary 

FroUUtlnc  Ssls    of   KaroHna  Oil. —  to  the  form  of  the  statute  in  such  cases 

An    accusation     complying    with    the  made  and  provided,"  must  be  intended 

statute  prohibiting  the  sale  of  kerosene  to   mean   the   statute   of   the   state    of 

(dl  below  the   statutory   test   need  not  Louisiana,     The  criminal   statutes  of 

conclude    "contra    formam     stalnli."  no   other  government   are   cognizable. 

Downing  v.  State,  66  Ga.  160.  properly     speaking,     by     our     courts. 

1.  See  Com.  v.  Cooley,  37  Mass.  (lO  State  v.  Karn,  16  La.  An.  183. 

Pick.)   37;     Com.    V.   Stockbridge,   II  A     conclusion     to     an     indictment 

Mass.  379;  Com.  I'.  Springfield,  7  Mass.  founded    on   a    statute,   "contrary    to 

Q\  Com.  V.  Northampton,  3  Mast.  116;  the     true      intent      and     meaning    of 

Warner  v.  Com.,   i    Pa.  St.  154;  s.  c,  the     act    of    the     concrresB     oi^  the 

UAm.  Dec.  114;  Chapman  v.  Com^  S  United     States    in    such    case     made 

hart.   (Pa.)   427;  s.  c,  34  Am.  Dec.  and  provided"  is  good,  and  equivalent 

565.  to  a  conclusion  "  against  the  form  of 

3.  Com.   V-   Kennedy,   15    B.    Mon.  the  statute  In  such  case  made  and  pro- 

(Ky.)   S3t.      See   Brown   v.  SUte,   13  vided."      U.  S.  v.  Smith,    3  Mason  C. 

Ark.   ^Chiles   v.  Com.,  a   Va.  Cas.  C.    143. 

(Va.)  360.  Brltlab      ItatntM.— An      indictment 

The  conclusion  In  an  indictment,  concluding  "  against  the  act  of 
eonlrafermamitatuti,lBxnetenM.leToi  assembly  in  such  case  made  and  pro- 
form,  and  not  made  necessary  by  the  vided"  will  not  be  supported  by  proof 
constitution.  Brown  11,  Slate,  13  Ark. 96.  which   would  convict  under  a  British 

HOFM      BtaAllng.— Indictments      for  statute  on  the   same   subject  made   of 

horse  stealing  need  not  conclude  contra  force  in  that  state.     State  v.  Sanford,  i 

formam   tIatKti;  atid   even   if  It   were  Nott  &  McC.  (S.  C.)  512. 

proper  that  they  should,  the  omission  Is  An    indictment    concluding    against 

cured     by    the     Virgtuia     statute    of  the  form  of  the  statute   In   such  case 

jeofails.      Chiles   v.  Cora.,  z    Va.  Cat.  made  and  provided,  and  made  of  force 

160.  in  the   state  aforesaid,  cannot   be  sus- 

S.  State  V.  Wilbor,  1   R.  I.  199;  s.  c,  tained  under  an  act  of  assembly  of  thi« 

36  Am.  Dec.  245.  slate,  although  it  be  entitled  "  an  act 

i.  Hudson   V.  State,  i  Blackf.  (Ind.)  for  putting   in   force'   certain   English 

317;  Zurahoff  v.  State,  4  Greene  (Iowa)  statutes,     and     the     English     statute 

^36;   State   v.  Karn,  16   La,  An.   183;  relating  to  the  oifence  be  copied  nearly 

People   11.  Stockham,  I    Park.  Cr.  Cas.  ferin/i'm  in  the  act  of  assembly.     State 

(N.  Y.)  424;  State  t.  Tumage,  a  Nott  u.  Holley,  l  Brev.  (S.  C.)  3s. 

&  McC.  (S.  C.)  15S  ;  U.  S.  V.  Smith,  ladlatmanl  h  Ertdence.— Wher«   • 

3  Mason  C.  C.  143.  complaint    is   in   a   form  declared    by 
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An  indictment  charging  a  person  with  having  committed  an 
offence,  made  such  by  a  statute  in  contempt  of  the  laws  of  the 
United  States  of  America,  without  specifying  the  statute,  is  bad.' 
And  where  a  statute  imposes  upon  a  person  or  corporation  a  duty, 
an  indictment  which  alleges  that  the  act  was  done  contra  formant 
statuti  will  be  applied  to  the  statute  as  creating  a  duty,  and  not 
as  imposing  a  penalty.* 

(<r)  Exact  Language  of  Statute. — The  conclusion  of  an  indict- 
ment following  the  form  prescribed  by  the  statute  under  which 
it  is  found  is  good.* 

(rf)  Separate  Counts — Repetition. — An  indictment  containing  a 
charge  against  certain  of  the  defendants  as  principals,  and  another 
charge  against  others  as  accessories,  closing  with  the  usual  words, 
"contrary  to  the  form  of  the  statute,"  etc.,  is  sufficient,  and  these 
words  need  not  be  repeated  after  each  count.*  And  where  the 
statutes  permit  a  count  for  a  statutory  offence,  as  receiving 
stolen  goods,  to  be  joined  with  one  for  an  oflence  at  common 
law,  as  larceny,  it  is  not  fatal  to  the  indictment  that  each  does 
not  conclude,  "against  the  form  of  the  statute,"* 

(e)  Single  and  Plural  Forms — f.'  Generally. — Where  an  indict- 
ment is  founded  upon  a  single  statute,  and  not  upon  any  other 
in  conjunction  with  it,  its  conclusion  must  be  in   the  singular.* 

statute    to    be    eullicient,    the    words  have  been  committed  against  the  form 

"against  the  Etatute,"  etc.,' may  be  read  of  the  statute,  is  not  aided  by  another 

af.  B  part  of  the  charge.  If  the  charge  coiint     in    the    same    indictment     for 

without  them  would  not  set  forth  the  another  olTence,  founded  upon  the  tame 

offence   with   completeness.      State    v.  facts,  in  whi^h  there  is  that  allegation. 

Murphy,  15  R,  I.  543,  State  v.  Soule,  10  Me,  19. 

1.  U.   S.    V.   Andrews,    1   Paine    C.        «.  King  «.  Stale,  2  Ind.  533;  State  f. 

C.451.  "  "  "'   '  "        ■    - 

a.  State  V.  Morris  Canal  & 
Co.,; 

3.  Car  ,  _ ,      .  .      ^ 

State   V.  Tribatt,  10   Ired.   (N.  C.)  L.  i'.  State,  3  Harr.  {N.J.)  311 

\^\\  The  Idaho,  29  Fed.  Rep,  187.  Where  there  is  but  one   statute,  an 

Where  an  ofience  was  charged  to  he  indictment  concluding  against  the  form 

against    "en    act    of    the    assembly,''  of    the    "statutes"    is   bad.      State   v. 

instead  of  against  the  "  statute,"  which  Sandy,  3   Ired.   (N.  C.J   L.  570.      But 

iG  the  proper  eipression,  it  was  held  not  see   Townley  v.  State,  3    Harr.  (N.  J.) 

to  be  a  fatal  defect.     State  v.  Tribatt,  311. 
10  Ired.  (N.  C.)  151.  Where     one     statute     continues     a 

An  Information  on  a  seizure  on  land  former  one   In   part,  or  explains  what 

or   water,  and   particularly  the   latter,  was  doubtful,  or  regulates  its  operation, 

need  not  allege  that  (he  act  or  omission  the  conclusion  of  the  indictment  should 

on  account  of  wliich  the  seizure  was  be   in   the  singular.      King  v.  Slate,  % 

made  was  done  or  omitted  contrary  to  Ind.  523. 

the   form   of  the    statute  in   such  case  Although  two   statutes   arc  set  forth 

made  and  provided,  but  it  is  sufficient  if  in  an  Indictment,  it  is  not  necessary  to 

such  act  or  omission  is  described  in  the  allege  the  offence  to  hai'e  been  com- 

words  of  the  statute.     The  Idaho,  39  roitted     contra    formam     statntornm. 

Fed.  Rep.  187.  where  it  is  wholly  created  by  one  of  the 

4.  State  f.  Travis,  39  La.  An.  356.  statutes,  and  the  second  merely  makes 

5.  State  V.  Beatty,  Phill.  (N.  C.)  ci.     some   alterations  in   the  first,  without 
But  •  count   in   an   indictment,  de-     affectine  the  oflence.     Kane  -v.  People, 

fective  In  not  alleging  the  offence   to    8  Wend.  (N.  Y.)  103. 
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Where  the  indictment  is  founded  on  two  statutes,  it  should  con- 
clude, "contrary  to  the  form  of  the  statutes."*  But  it  is  not 
absolutely  necessary  that  it  should  so  conclude.* 

e?  Statutes  Imposing  Punishment  or  Penalty. — Where  the  of- 
fence and  penalty  declared  by  the  same  statute,  though  in  differ- 
ent sections,  and  the  indictment  is  founded  on  the  same  statute, 
there  is  no  necessity  that  it  should  refer  to  another,  or  conclude, 
"against  the  fornn  of  the  statute."'  Where  a  statute  imposes  a 
new  penalty  for  an  offence  punishable  by  a  former  statute,  it  i» 
of  little  consequence  whether  the  indictment  concludes,  "con- 
trary to  the  form  of  the  statute,"  or  "of  the  statutes."*  Where 
one    statute    defines    an    offence    and    another     prescribes     the 

A     conclusion     of    an    Indictment  Where  an  indictment,  founded  upon 

"agalnet  the  form  oftlie  statute"  (in  the  two  chapters  of  the  statutes  of  the  Game 

singular)  is  eutlicient  in  all  chbcb,  where  year,   concluded   "against  the  form  of 

the   offence    is  distinctly  within    more  the  statute,"  it  was   kelJ  sulGcient.  all 

than  one  independent  statute.     U.  S.  t>.  the  acts  passed  at  the  same  sesiiion  of 

Gibert,  i   Sumn.  C.  C.   19.     So  a  con-  the  legislature  being  considered  but  one 

elusion  "against  the  form  of  the  atat-  statute.  State  i*.  Belt,  3  Ired.  (N.C.)  506. 

utes"  (in   the  plural)   would,  it  seems,  A  person  guilty  of  perjury,  where  the 

be   good,  even  if  the  offence  were  pun-  punishment  was  whipping,  not  eiceed- 

Ishable  by  a  single  statute  only.     Com.  ing  100  stripes,  was  prosecuted  and  con- 

f.  Caldwell,    14   Mass.   330.     See   also  victed  af^r  the  taking  effect  of  a  statute 

Corti.v.  Cooley,   27    Mass.    (10   Pick.)  by  which  the  punishment,   for  subse- 

37;  Com.  v.  Stockbridge.  11  Mass.  279;  quent    convictions    of  the    crime,  was 

Com.  ».  Springfield,  7  Mass.  9;  Com.  v.  changed  to  conflnement  in  the  peniten- 

Northampton,  I  Mass.  1 16.  tlary  not  exceeding  seven  years.    Held, 

1.   Tevis   V.  State,    8  Blackf   (Ind.)  that  the  conclusion  of  the  indictment  in 

303;  State   o.  Hunter,  8  Blackf.   (Ind.)  the  singular,  "contra  formam  ataluti" 

jiz;  FVancisco  v.  State,  i   Ind.  179^   U.  was    sufficient.       Strong    v.    State,     i 

S.  -v.  Trout,  4  Biss.  C.  C.  105.  Blackf.  (Ind.)  193. 

a.   SUte    V.   Dayton,  13   N.  J.   L.  (3  8.   Crawford   v.   St«e,   1    Ind.    131; 

Zab.)  49;  8.  c,  S3   Am.   Dec.  370.     See  Morrison      v.       WUham,        in       Me. 

Strong  iJ.  State,   i   Blackf.  (Ind.)   193;  421;    State    v.    Abernathy,  Busb.    (N. 

Carter  ti.   State,  3  Ind.   617;    State  1).  C.)   418;   Com.  r.  Searie,  3  Binn.  (P>.> 

Bell,3lred,    (N,  C.)    L,   506;  State   v.  333;  s.  c,  4  Am.  Dec.  446. 

Wilbor,  1  R.  I.  199;  s.  c,  36  Am.   Dec.  Where  an  offence  is  created  and  the 

14s.  penalty  given  in  the  same  statute,  it  ia 

It  Is  not  a  fatal  objection  against  an  sufficient,  in  an  action  brought  to  re- 
indictment that  It  concludes  against  the  cover  the  penalty,  to  allege  the  offence 
form  of  the  "statute,"  instead  of  the  to  have  been  committal  against  the 
"statutes,"  when  there  are  more  than  form  of  the  statute,  although  there  may 
one.  State  v.  Dayton,  33  N.  J.  L.  (3  be  other  statutes  qualifying  the  mode  of 
Zab.)  49.  proceeding  upon  the  former.      Morrison 

Indictment  which  concludes  "against  v.  Witham  (Me.),  431. 

form  ot  statute"  will  support  a  convic-  Where  a  statute  defines  an  offence, 

tion,  although   the   oHence   charged  is  makes  it  indictable,  and  prescribes  the 

the  creation  of  several  statutes.     State  punishment,    an    indictment   on    it    i« 

■o.   Wilbor,    I    R.   I.  199J  8.  c,  jOAm.  wholly  founded  on  this  statute,  although 

Dec.  145.  it    cantains    a    reference   to  *   former 

Where   an   Indictment   concludes  by  statute,  giving  a  penalty  to  a  common 

charging  an    offence    as   having    been  informer  for  the  same  act.     And  thcr«- 

commilted    "aeainst    the    form    of  the  fore  an  indictment  should  not  conclude 

statute,"    the   indictment   will   be   sus-  against  the  statutes,   etc.,  which  would 

lidned,  though  the  offence   is  the  crea-  render    it    fatally    defective.     State  t>. 

tion  of  a  number  of  "statutes."     State  Abernathy,  Busb.  (N.  C.)  438. 

V.  Wilbor,  1  R.  I.  199;  Carter  v.  SUte,  «.   SUte   v.   Robblns,    i   Strobh.  <& 

2  Ind.  617.  Car.)  355. 
518 


ib.  Google 


Hw  nadinff,  Okptten,  Ma.  INDICTMENT.  Ci9tl<ra, 

punishment,  the  indictment  must  conclude  in  the  plural.* 
(/)  Common  Law  Offences. — Where  an  indictment  concludes 
"against  the  form  of  the  statute,"  it  clearly  indicates  a  prose- 
cution under  a  statute,  and  not  at  common  law.'  Where  the 
statute  under  which  the  indictment  is  found  creates  an  offence, 
which  did  not  exist  at  common  law,  the  indictment  should  c<ya- 
c\aAc  contra  for  mam  siattiti;  it  is  otherwise,  however,  where  the 
statute  is  merely  declaratory  of  the  common  law.' 

(3)  Surplusage.— It  is  a  general  rule  that  mere  surplusage  will 
not  vitiate  an  indictment  ;*  as  where  an  indictment  for  an  offence 

1.   stale   V.  Mosea,  7  Blackf.   (Iiul.)  common  taw,  the   indictment  should  be 

244;  King  V.  State,  1   Ind.  523;  Morri-  drawn  in  reference  to  the  provisions  of 

son  V.   Witham,  10  Me.  411)   State  v.  the      statute      and      conclude     contra 

Pool,  a  Dev.  (N,  C.)  202.  formam.     People  v.  Enoch,  13   Wend. 

Where  one  statute  creates  an  offence,  (N.  Y.)  159;  b.c,  37  Am.  Dec.  197.   See 

Imposes  a  penalty,  and  gives  an   action  also  Reed  1'.  Northfield,  30  Mass.  (13 

to  recover  it,  and  another  statute  makes  Pick.)  94;  b.  c,  23  Am.  Dec.  (AidUlam. 

the    offence     indictable,    It    was     held  An  indictment  charginjf  that  whicli 

(Henderson,  C. J.,  dissenting)  tbatan  is  an    offence   at   common   law   to   be 

indictment  for  the  offence  should  con-  "contrary  to  the  statute"  Is  bad.     State 

elude  against  the  "form  of  tlie  statutes."  v.  Phelps,  11  Vt.  116. 

State  V.  Pool,  2  Dev.  {N,  C.)  203.  The  conclusion  (onira  formam  slat- 

Where  one  statute  creates  an  offence  uli  does  not  vitiate  an   indictment   at 

and  inflicte  the  penalty,  and  a   subse-  common  law.     State  v.   White,   15  S. 

5iuent     statute    imposes    another    and  C.     381  ;      Respublica    v.    Newell,    3 

urther  penalty',  an  indictment  for  the  Yeates  (Pa.)  407;  j  Am.  Dec.  381. 

offence  majr  well  conclude,  "fi>«/rii/i)r-  Where    an     offence     is     punishable 

mam  siatuii."    Butman'i  Case,  8  Me.  either  at  common  law  or  under  an  act 

(Greenl.)  113.  of  the  legislature,  the  conclusion  in  the 

S.   Paris  V.  People,  27  111.  74.  indictment  "contra /ormam  statuti"  is 

8.   Fuller  v.    Slate,   1   Blackf.  (Ind.)  not  Improper.     Davis  v.  Slate,  3  Har. 

63;    Com.    V.    Hoiej,    16  Mass.   381;;  &J.  {Md.)i54. 

People  «.  Cook,  2   Park.  Cr.   Cas.   (N.  4.  Lodano  ii.  State,  25  Ala.  C4;  Rose 

Y.)  ij;  People  v.  Enoch,  13  Wend.  (N.  f.   State,    Minor   (Ala.)   a8;   State   v. 

Y.)  159;  s,  c,  37  Am.  Dec.  197;  S'tate  v.  Sledman,  7  Port.  (Ala.)  495;  State  v. 

Phelps,   II    Vt.   116;   see   also  Reed  v.  Cocker,  3  Harr.  (Del.)  554;  Cruiser  v. 

Northfield,  30  Mass.  (13  Pick.)  94;  ».  c,  Stale,  3   Harr.   (N,  1.)  206;  People  v. 

33  Am.  Dec. 662.  Buchanan,  t  Idaho,  N.  S.  681;  Pickett 

An   indictment    concluding   "contra  v.  U.  S.,  I   Idaho,  N.   S.  523;-  State  v. 

formam    statutP'   can  be    maintained,  Hulzell,  52  Ind.  160;  Warren  D.  State,  ( 

though  the  facts  proved  amount  to  an  G.  Greene  (Iowa)  106;  Olive  v.  Com., 

offence  at  common  law,  if  they  do  not  1;  Bush   (Ky.)  376;  Gregory  *.  Com.,  i 

come  within  the  purview  of  any  statute.  Dana  (Ky.)  417;   Richardson  v.  Slate, 

Com.  i>.  Iloxey.  16  Mass.  385.  66   Md.  203;  Com.  v.  Parmenter,   121 

Where  an  offence  enists  at  common  Mass.  354;  Com.  v.  Mc Pike,  57  Mass. 
law,  and  only  the  punishment  is  altered  (3  Cush.)  iSi;  Com.  i-.  Kneeland,  37 
b^  statute,  it  is  not  necessary  for  the  In-  Mass.  (20  Pick.)  215-216;  People  v. 
dictment  to  conclude  "against  the  form  Adwards,  j  Mich,  22;  People  ir.  Car- 
of  the  statute."  State  V.  Ratts,  63  N.  michael,  5  Mich,  lo;  State  v.  Munch, 
Car.  503.  22  Minn.  67;  State  v.  Schlost,  93  Mo. 

Wfiere  the  grade  of  a  common  law  361 ;  SUte  v.   Waters,   1    Mo.   App.  7; 

offence  has  been  made  higher  by  stat-  State  v.  Reakey,  i  Mo.  App.  3;  Mobley 

ute    the     indictment     must     conclude  v.  State,  46  Miss.  501;  Dick  v.  State,  30 

against  the  statute;  but  where  the  pun-  Miss.  631;  Stale  v.  Nichols,  58  N.   H. 

ishment  has  t>een  mitigated  it  may  con-  41;  State  v.  Straw,  42  N.  H.  393;  State 

elude  at  common  law.     State  i'.  Law-  v.  Webster,  39  N.  H.  96;  State  v.  Card, 

rence,8l  N.  C.  522.  34  N.  II.  510;  State  v.  Moore,  12  N.  H. 

Where  a  statute  creates  an  offence  or  43;  Stale  i'.  Buckman,  S  N.  11.  203;  s. 

changes  the  nature  of  one  known  at  the  c,  29  Am.   Dec.  646;  People  v.  Reh- 
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at  common  law  concluded  "contra  formam  statuti."^  Thus 
where  an  indictment  concludes  with  the  phrase  "against  the 
peace  and  dignity  of  the  state,"  it  will  not  be  vitiated  by  any 
words  following  that  phrase,  if  they  form  no  part  of  it,*  and  such 
words  will  be  rejected  as  mere  surplusage*     Where  an  offence  ta 

mann,  a  Park.   Cr.  Cas.   (N.  Y.)  316;  that     all    indictment*    shall    conclude 

People  V.   White,   n  Wend.  (N.   Y.)  "gainst    the  peace  and  dignttjr  of  the 

167,  169;   State  V.  Bryton,  79  N.  C.  state."    To   an    indictment  so    stating 

£^i;  State  v.  Woodman,  3   Hawks  (N.  was  added:  "and  contrarj  to  the  form 

C)   L.  384;  State  V.  Ilaney,  I  Hawks  of  the  statute  In  «uch  ca»es  made  and 

{N.  C.)    L.    460 ;   Smith   v.   SUte,  8  provided."      Held      that      the     latter 

Ohio  394;  Com.  V.  Bell,   Addla.  <Pb.)  clause  was  surplusage   and  the   indict- 

156;  State  V.  Harden,    1    Brev.   (S.  C.)  ment   was  good.     State  -o.  Schkwt,  93 

L.  47;  State  V.  Wimberly,  3   McC.  (S.  Mo.  361. 

C.)  L.  190;  State  Ti.  Coppenburg,  j  Aaaanlt  with  Intant  to  XilL— An  In- 
Strobh.  (S.  C.)  L.  373  ;  State  t>.  dictment  for  an  assault  with  intent  to 
Pratt,  44  Tex.  93;  State  v.  Welch,  37  kill,  concluding  "against  the  peace  and 
Wia.  i^;  Slate  *.  Killough,  33  Ten.  dignltjof  the  state,  and  contrary  to  the 
74;  Wilson  V.  Slate,  15  Tei.  169;  Stale  form  of  the  statute  in  such  cases  made 
V.  Elliott,  14  Tex.  433;  Rowlett  v.  and  provided,"  is  good;  the  words  "con- 
State,  33  Tex.  App.  191;  Com,  v.  Ben-  trarv  to  the  form  of  the  statute,"  etc.,  be- 
net,  a  Va.  Cas.  335;  Com.  v.  Scott,  10  fng'surplusage,  so  that  the  indictment 
Gratt.  (Va.)  749;  U.  S.  v.  Dickinson,  will  end  in  the  words  required  bjr  the 
Hempat.  C.  C.  i;  U.  S.  v.  Burroughs,  constitution.  State  v.  Schloss,  93  Mo. 
3  McL.  C.  C.40S;  Reg,  V.  Geach,  9  361. 

Car.  &  P.  499;   Rex  v.  Batt,  6  Car.   &  An    Indictment   for    mnrder,     which 

P.  319;  Rei  H.  Davis,  1   Car.  &P.  306;  ought   to   conclude  "against  the  peace 

Reg.  o.  Doddridge,  8  Cox  C.  C.  33s;  and  dignity  of  the   State,"  ia  not  fatally 

Re^.  v.  Hamp,  6  Cox  C.  C.   167;  Reg.  defective    because     the    conclusion    is 

nnings,  Dears  &  B.  C.  C.  447;  b.  c,  against   the  peace  and    dignitj  of  the 

xC.  C.  397;  Rex  f.  May,  I   Doug,  stale,  and    against    the    form     of    the 

,„,  Rex  B.  Sadl,   i   Leach  C.  C.  {4th  statute."      The  closing  clause  may  be 

ed.)  46S;  Reg.  v.  Turner,  2   M.  &  R.  disregarded  aa  surplusage.      1S76,  State 

114;  Reg.  V.  Johnson,  11  Mod,  6z:  Reg.  v.    Reakey.   i    Mo.    App.    >;   State   v. 

T-.H111,3  Moo.  C.  C.  30;  Rex  ».  Cox,  Waters,  1  Mo.  App.  7. 

RuB8.&Ry.  C.   C.  362;   Rex   v.  Hay  Where,  upon  an  Indictment  for  mur- 

ward,  I  Ruts.  &  Ry.  C.  C.  78.  der,   the  venue  Is  laid   "In   the  district 

1.  State  V.  Wimberly,    3   McC.    (S.  courtoftbe  United  States  of  America, 

C.)  190.  for  the  first  judicial   district  of  Idaho 

Where  an  Indictment  for  an  offence  Territory,"  the  words  "United  States 
punishable  at  common  law  concludes,  of  America"  are  mere  surplusage. 
"contra  /ormam  slatutP'  those  words  Pickett  v.  U.  S.,  :  Idaho  N.  S.  523. 
may  be  rejected  as  Burplusage  and  the  "■ellloet" — SnrplnMge  When.  —  In 
Indictment  maintained.  Cruiser  v.  general,  time  is  not  traversable  in  an  In- 
State,  3  Harr.  (N.  J.)  306;  People  v.  dictment,  and  if  it  be  laid  after  a  seili- 
Buchanan,  l  Idaho  N.  S.  681;  Gregory  eel,  and  be  repugnant  to  the  time  laid 
V.  Com.,  3  Dana  (Ky,)  417;  State  v.  in  a  former  part  of  the  indictment,  the 
Straw,  43  N.  H.  393;  State  v.  Card,  scilicet  will  be  rejected  as  superfluous. 
„N   u   „„,c ,    «.... o  »T      „ „__.      J   Hawks  {N.  Car.)  L. 

<  to  Time  of  OOsBoe. — In  an  indict- 
t  properly  laying  an  offence  on  a 

'9i-  particular  day,  a   centiaaaitde  may  be 

B.  Pickett    V.    U.     S.,    I     Idaho    N.  rejected  as  eurpiuaage.     State  v.  Nich- 

S.  533;  Richardson    v.   State,  66  Md.  ols,  58  N.  H.  41. 

305;  State  V.  Schloss,  93  Mo,  361;  State  Although  the  offence  cannot  be  laid 

V.    waters,   i    Mo.   App.   7;   State    i-.  to  have  been  committed  after  the  flnd- 

Reakey,  1  Mo.  App.  3;  Slate  v.  Haney,  ing  of  the  indictment,  yet  if  a  day  cer- 

1  Hawks  (N.  C.)  460.  tain  be  laid  before  the  finding  the  other 

Const.   Mo.,    art.  6,    ^    38,  provides  may   be  rejected  as   surplusi^^.     Stata 


rS 


ibyGoogle 


INDICTMENT. 


O^tioB,  IitdAMOMat,  Me, 


alleged  in  all  the  statutory  terms  in  order  to  show  a  complete  of- 
fence,  the  indictment  will  not  be  vitiated  by  adding  something 
which  makes  the  offence  appear  more  enormous.* 

Unnecessary  matter  stated  in  an  indictment  which  shows  that 
no  offence  was  committed,  or  for  other  reason  that  the  prosecu- 
tion is  not  maintainable,  are  not  to  be  stricken  out  as  surplus- 
age.* 

/  Record  ;  Filing — (i)  Necessity. — The  statute  requiring 
the  filing  of  an  indictment  is  directory .^      The  omission  to  file 


r.  Woodman,  3  Hswks.  (N.  Car.}  3S4. 

1.  See  State  c.  Fleetwood,  16  Mo.  44S; 
State  D.  CozenB,  d  Ired.  (N.  Car.)  L.  Si; 
Sute  v.Cheatwood,  1  Hill  (S.  Car.)  L. 
4J9;  Rex  V.  Foot,  J  Show.  455. 

inedss  AnrftTAUni  HktMr.— The 
■negation  of  matter  aggravating  the 
trime  btyond  whal  is  Bimply  necesBBrj' 
to  conslitute  the  offence,  whether  under 
•  ttitute  or  at  common  law  is  mere  lur- 
plu&ege,  does  not  need  to  be  proven,  and 
ma;'  be  stricken  out.  See  Olive  f. 
Com.,  5  Bush  (Ky.)  376;  State  v. 
Brown.  8  Humph.  (Tenn.)  89;  Young 
V.  Stale,  44  Ten.  98;  Johnson  v.  State, 
t  Te>.  A  pp.  130;  Attorney  Genera]  v. 
Macpheraon,  L.  R.,  3  P.  C.  368,  iSi; 
%.  Cn  tub.  nom.;  Reg.  v.  Macphermn,  1 1 
Cox  C,   C.  604.      See   alao   Eagan   v. 


(Me.)  113;  Hodgman  v.  People,  4  Den. 
(S.  Y.)  13^;  U.  S.  r.  Dickinson, 
Hempst.  C.  C.  i. 

■•iMtbic  DBfMtlva  jJlBEAtlont.— 
Wbere  allegations  are  defective  they 
mar  be  rejected  as  surplusage,  where 
enough  remains  a£ter  such  allegation  to 
catis^  the  requirements  of  the  Taw.  See 
McGuire  v.  Slate,  50  Ind.  284;  Greer  v. 
State,  50  Ind.  167;  Rawlings  v.  State,  I 
Md.  101;  State  ■0.  Ansaleme,  15  Iowa 
44;  Stale  V.  Freeman,  8  Iowa  438; 
Slate  P.   Noble,    15  Me.  476;  Com.  v. 

Johns,  73  Mass.  (6  Gray]  374;  State  v, 
(ovei,  30  N.  H.  (10  Fost.)  379. 
'fhuB  In  libel  a  needlesa  tnuendo  In- 
adequate in  form  may  be  properly  re- 
jected as  surplusage.  See  Com.  v. 
Snelllng,  31  Moss.  (15  Pick)  331  ; 
also  Fitch  -p.    Rempubllcam,  3   Yeates 

A  defective  allegation  may  be  re- 
jected as  surplusage,  even  though  it  be 
a  matter  which  If  well  alleged  would 
make  the  offence  heavier.  See  Greer 
f.  State,  50  Ind.  267;  McGuire  v.  State. 
JO  Ind.  384;  Com.  II.  Hope,  39  Mass. 
(12  Kck.)  1:  Com.  K.  Tuck,  37  Mass. 
(k>  Pick.)  35^;  Green  i-.  State,  33  Miag. 


509;  State  V.  Barker,  18  Ohio  St.  583; 
Page  f.  Com.,  16  Gratt.  (Va.)  943. 
Compare  Com.  ii.  Atwood,  11  Mass.  93. 
UmiMauuT  Worda  and  Phruai^i— It 
has  been  laid  down  that  as  a  general 
rule,  subject  to  certain  quallfi cations, 
that-  "whenever  the  striking  out  of  a 
needless  word  or  phrase  would  make 
the  Indictment  good  it  may  be  treated 
as  though  done."  State  v.  Corrigan, 
ii  Conn,  286;  Com.  v.  Bolkom,  ao 
Mbbb.  (3  Pick.)  281;  Tiffl  V.  Sute,  13 
Miss.  567;  State  V.  Bailey,  31  N.  H-C" 
Fost.)  \2\\  State  V.  Perrin,  3  Brev. 
(S.  C.)  153;  B.  c,  I  Tread.  (5.  Car.) 
Const.  446;  United  Slates  v.   Iloward, 

iSumn,  C.  C.  13;  Reg.T.  Woolley,  4 
ax  C.  C.  251;  Rex  v.  Morris,  1  Leach 
(4th  ed.)  109. 

Meaningless  words  In  an  Indictment 
which  obBtruct  its  tense  may  be  re- 
jected if  thereby  the  instrument  is  made 
sensible.  Com.  -b.  Randall,  70  Mass. 
(4  Gray)  36;  Com.  v.  Hunt,  31  Mass. 
(4  Pick.)  J52,  Greeson  v.  State,  6  Miss. 
(5  How.)  33,  42;  Rei  V.  Redman,  t 
fieach  (4th  ed.)  477. 

i.   See  Dukes  w.   State,  11  Ind.   SS7; 
.__.   _.   .  .jknown,  71  Mas*.   •' "^       ■ 
;  State   1 
Her  V.  Sti 
Reg.  i>.  Woolley";  4  Cox  C.  C,  s 
Murray,   i   Moo.  C.  C.   276; 
ir.  &  P.i45i  Anon,  4Co.48a; 
C.   127;    3    Hawk.     P.  C. 


■i-    134; 

Marchant  i'.  Langworthy,  6  Ilill 
(N.  Y.)  646;  a^d,  3  Den.  (N.  Y.)  536; 
Hall  V.  Tuttle,  6  Hill  (N.  V.)  38,  42; 
Wiggin  V.  New  York,  9  Paige  Ch. 
(N.  Y.)  16;  People  11  Allen,  6  Wend. 
(N.  Y.)   486;  Rex  V.   Loxdalc,  i   Burr. 

Where  the  defendant  is  not  In  custody, 
and  has  not  been  held  to  ball,  the  in- 
dictment should  not  be  docketed  nor 
entered  on  the  minutes  or  records  of 
thecourt.     State  11. Corson,  t3Mo.404. 
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does  not,  it  sc(;ins,  avoid  the  indictment,*  If  otherwise,  an  aver- 
inent  that  it  has  been  filed  with  the  clerk  of  the  county  is  equiva. 
lent  to  an  averment  that  it  was  filed  in  the  proper  court 
generally,* 

(2)  General  Requisites. — While  it  is  necessary  to  the  vahd- 
ity  of  a  presentment  by  a  grand  jury  that  it  should  be  filed,  yet 
it  need  not  appear  on  the  record  book  in  extenso?  It  need  not 
appear  upon  the  face  of  an  information  that  it  was  filed  with  the 
consent  of  the  court,  it  being  enough  if  the  minutes  of  the  court 
show  the  fact.*  Where  an  indictment  has  been  substituted  in 
order  to  establish  the  authenticity  of  the  substituted  instrument, 
the  record  must  affirmatively  show  that  there  was  an  actual  sub. 
stitution.* 

(3)  What  Consiilutes.— An  indictment  becomes  a  part  of  the 
record  when  filed  without  any  further  act  of  the  court."  A  pre- 
sentment becomes  a  part  of  the  record  by  being  returned  into 
the  court  by  the  jury  and  filed  by  the  clerk  Without  any  memo- 
randum upon  the  minutes  of  the  court  of  these  facts.' 

(4)  Effect  of  Mistake— Informalities  and  Omissions. — Gener- 
ally, the  mistake  of  the  clerk  in  the  date  of  his  entry  in  endorsing 
upon  the  indictment  the  date  of  the  filing,  will  not  affect  the 
validity  of   an   indictment  properly   found  and   returned  by  the 

1.  Dawson  v.  People.  15  N.  Y.  399.  niahed  with  a  copy  of  the  indictment. 
However,  it  Uheld  bv  the  supreme  court  that  the  court  committed  the  jury  to  the 
of  Mississippi,  in  the  recent  case  of  charge  of  a  swornofBcerduringa  recess, 
Williamson  v.  State.  64  Miss.  229,  that  that  they  were  placed  in  charge  of  a 
an  indictment  marked  tiled  with  the  sworn  officer  when  they  retired  to  con- 
date  thereof  signed  by  the  clerk,  i»  not  sider  their  verdict,  or  that  the  oaths  to 
Kuflicient  to  support  a  conviction,  the  witnesses  were  administered  accord- 

1.  Dawson  v.  People,  15  N.  Y.  399.  ing  to  law.     The  defendant  should  talte- 

8,  Com.  V.    Tiernan,  4  Gratt.  (Va.)  advantage  of  any   irregularity,  by  ob- 

545,  jecting  at  the  time,  and  if  his  objection 

t.    State   V.  De   Serranl.  33  La.  An.  was  overruled,  the  fact  should  be  pre- 

979-  served   by   a   bill   of  exceptions.     Mc- 

The   attorney   general,   who  has  re-  Kinney  v.   People,   j   Gilm.  (111.)  5^0;. 

ccived  from  the   hands  of  a  relator  an  Pale  v.  People.  3  Gilm.  (III.)  644. 
information  fully  drawn  up,  is  not  hound         Inf ormallUM  In  Ute  Ulns  of  aji  Indlct- 

to  file  that  particular  document,  hitl  he  ment  not  fatal,  and  the  requisites  of  the 

may  exercise  his  discretion  and  fili;  an  criminal  record,  under  Fla.  Const.,  ^  2. 

information  in  such  manner  as  his  Judg-  stated.     Collins  t>.  State,  13  Fla.  651. 
menl  shall  direct,  provided  that  it  em-         6.    Rt^rs    v.    State,   11   Tex.  App. 

bodies  subRtanlially  the  sume   Issue  as  60S. 
that   handed  him  bv  the  relator,      '  "  '    ' 

<;cn.  V.  Barstow,  4  \Vis.  tfi-}. 

The  record  of  a  criminal  case, 
the  caption,  stating  the  time  and  place         But   it  is  other«'ise  with  an  indict- 

of  holding  the  court,  should  consi>^l  of  ment  which  is  required  to  be  filed  bc- 

the   indictment,   properly  endorsed,   as  fore   it  becomes  a  part  of  the  record, 

found  by  the  grand  jun-.  the  arraign-  Stewart  v.  State,  14  Ind.  142. 
ment  of  the  accused,  his  plea,  the  em-         The  caption  of  an  indictment,  show- 

panelllngof  the  traverse  jury,  llieirvcr-  ing  when,   where,   and    by  whom   the 

diet,  and  the  judgment  of  the  court.     It  court  was  held,  and  w*bo  were  elected 

is  not  necessary  that  it  should  appear  by  and   sworn    as    grand  jurors,   may  t>e 

the  record   that   the  names  of  the  wit-  looked  to  in  aid  of  the  indictment  as  » 

nesses  were  endorsed  on  the  back  ofllie  piirt  of  the  record.      Nolea  v.  State,  24 

Indictment,  that  the  prisoner  was  fur-  Ala.  fi7i. 
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grand  jury;*  and  a  mistake  in  numbering  the  indictment  or 
the  acts,  so  that  the  number  of  the  indictment  and  the  number 
of  the  acts  are  different,  is  immaterial  where  it  appears  that  the 
indictment  set  out  in  the  transcript  was  returned  into  court  and 
the  defendant  pleaded  thereto;*  but  where  anything  material 
has  been  omitted  from  the  record,  the  conviction  thereunder  will 
be  set  aside  and  the  case  remanded,^ 

(5)  When  Filed — Time. — The  return  of  an  indictment  by  the 
grand  jury  should  be  endorsed  at  the  term  on  which  it  was  found; 
where  such  indorsement  is  not  made,  the  defect  may  be  cured  a? 
the  next  term  by  an  entry  nunc  pro  tunc.*' 

Where  the  papers  containing  the  minutes  of  the  evidence 
taken  before  a  grand  jury  on  which  the  indictment  is  found,  are 
handed  to  the  clerk  and  are  kept  by  him  on  file  in  his  office,  this 
amounts  to  a  filing  under  the  statute;*  the  indorsement  of  the 
filing  by  the  clerk,  although  proper,  is  not  necessary.* 

(6)  Showing  Finding,  Return  or  Presentment — (a)  Necessity. — 
The  fact  that  an  indictment  is  returned  and  presented  in  court 
must  appear  on  the  record  ;'  and  when  so  returned  and   filed,  the 

1.  Terrell  v.  State,  41  Tei.  463.  has  there  remained  without  being  filed, 
Btunpad  Hun*  on  Indlotnunt. — If  an  and  without  any  record  of  such  return. 
Indictment  is  defective  because  the  name  it  is  the  dulj'  ol^  such  court,  upon  being 
of  the  clerk,  with  date  of  tiling,  is  informed  of  Euch  facte,  to  direct  the 
■tamped  upon  Che  t>ack  of  it,  instead  of  making  of  a  proper  nunc  fro  tune  en- 
being  written,  the  defect  is  cured  b/  an-  Irj-  Ehowing  the  returning  and  filing  of 
other  endorsement  by  the  clerk,  stating  Buch  indictment.  Long  v.  State,  56 
the  facts,  in  his  own  handwriting,  and  Ind.  133. 

aigned  by  him.     Lea  v.  Slate,  64  Miss.  To  a  plea  by  the  defendant  in  abate- 

294.  men t  of  indictment  alleging  the  failure 

3.  Mergenlheim     v.    State,   107   Ind.  of  the  court  to  endorse  upon  such  in - 

567;  5  We«t  Rep,  851.  dictment  the  lime   of  it«  filing,  and  to 

3.  Sec  Ross  V.  'State,  23  Ark.  19S;  enter  of  record  of  the  same  into  court 
Conner  w.  Slate,  19  Ind.  98;  Springer  f,  by  Ihe  grand  jury,  ft  replv  that  such 
State,  10  Ind,  i8oj  Conner  f.  Stale,  18  omissions  have  been  cured  hy  ttHue  fr« 
Ind.  428.  tunc  entry,  made  by  order  of  such  court. 

The  supreme  court  will  not  affirm  a  Is  sufScient.  Long  -o.  State,  56  Ind-  133. 
conviction    for  felony   upon   a    record         S.  State  v.  Briggs,68  Iowa  416;  State- 

which  contains  no  indictment  nor  shows  -u.  GuisenhauEe,  ao  Iowa  217. 
that  any  was  preeented,  but  will  remand         8.  State  v.  Briggs,  68  Iowa  416. 
the  cause  for  further  proceedings.  Ross         T.  Green  v.  Slate,  19  Ark.  178;  Kelly 

v.  State,  23  Ark.  198.  i>.  People,  39    III.   157;  Brown  v.   Slate, 

Where    one    accused    in  a   criminal  7   Humph,  (Tenn.)   155.     See  Thornell 

suit  has  been  tried  and  convicted,  but  v.  People,  'n   Colo.  305;    17  Pac.  Rep. 

the  record  does  not  show  the  empanel-  904;  Saltier  v.  People,  59  III.  68;  State 

lingof  a  grand  jury,  nor  Ihe  return  by  v.  Willis,  3  Head.  (Tenn.)  157. 
such  body    of  an    indictment,   nor  the         It  is  airoi  to  iint  a  defendiuit  on  trial 

endorsement   thereon   of  "a  true   bill,"  on   an   Indlatment   wbicli   was  not  r«- 

nor  the    signature   thereto  of  any  per-  tnmea  In  open  court,  and  this  fact  must 

"1   purporting  to  be    foreman  of  such  be  shown   by  the   record.      Thornell  v. 

.  the  judgment   must   be   reversed  People,  11  Cfolo.  305. 

the   cause    remanded.      Conner  i'.  Before   a  parly  can    be    tried,  it  must 

State,   18   Ind,  428;    Same  i^  Same,  19  appear  from  the  record   that  the  ind ict- 

Ind.  98;  Springer  v.  Slate.  19  Ind.  180.  ment  was  returned  by  the  grand  jury 

4.  State  II.  Pearce,  14  Ind.  426.  into  open  court.     Such  fact  not  appear- 
Where  an  indictment  duly  returned  ing    therefrom,   a   motion  In   arrest  of 

Into  the   court  by  a  proper  grand  jury    judgment  should  be  allowed.     And  (l- 


ury.  1 
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indorsement  upon  the  indictment  becomes  a  part  of  the  indict- 
ment, and  it  is  not  necessary  that  the  indorsement  should  be 
spread  upon  the  minutes.* 

(i)  Effect  of  Omission. — Where  the  record  does  not  show  that 
the  grand  jury  returned  the  indictment  into  open  court,  the  defect 
is  fatal,*  and  a  conviction  thereunder  should  be  reversed,*  An 
omission  to  record  the  finding  of  a  grand  jury  when  it  is  re- 
turned cannot  be  afterwards  supplied  by  a  paper  purporting  to 
be  an  indictment  with  an  indorsement  on  it  signed  "a  true  bill," 
signed  by  the  person  who  was  foreman  of  the  jury  at  the  time;* 
yet  it  would  seem  that  if  the  indictment  was  properly  endorsed, 
returned  and  filed,  it  is  no  objection  that  the  return  was  not 
entered  on  the  minutes  of  the  court." 

Where  an  indictment  has  been  withdrawn  by  leave  of  the  court 

though  the  minutcE  of  the  judge  ghow  When  the  record  fails  to  show  thst 

the  indictment  to  have  been  so  relumed,  an  indEctment  wag  returned   into  court 

that  docB  not  have  the  force  or  effect  of  by  the  grand  jurj',  and   does   not  shov 

.T  record.     Sattler  «.  People,  59  III.  68.  (hat  any  note  was  made  on  the  back  of 

Prior  to  the  adoption  of  the  Utah  the  indictment  of  its  having  been  re- 
Penal  Code,  the  law  prescribed  no  form  turned  into  court  and  filed,  judgment 
of  indorsement  on  an  indictment  when  against  the  defendant  must  be  reversed, 
the  same  wae  presented  to  the  court,  and  Milan  ii.  Stale,  34.  Ark.  ^46. 
it  was  not  necessary  that  anj'  record  of  In  Vir^nEa,  when  a  bill  of  indict- 
the  finding  thereof  be  entered  in  the  ment  has  been  found  b_v  the  grand  jury, 
minutes  of  the  court.  People  -v.  Lee,  2  and  endorsed  by  the  'foreman  "a  true 
Utah  441.  bill,"  it  must  be  brought  into  court  and 

PTMnmptlonato  PreHiitm«iLt,— It  will  presented  by  the  grand  jury,  and  then 

be   presumed   that  the  indictment  waa  the  finding  must  be  recorded.     Com.  v. 

presen'ed  to  the  court  by  the  foreman  of  Cawood.a  Va.  Gas.  527.     And  an  otnis- 

Ihe  grand  jury,  and  in  their  presence,  if  eion   to   record   the   finding   cannot  be 

the  record  shows  nothing  to  the  con-  Bupplied   by   a   paper  purporting  to  be 

trary.     People  v.  Lee.  2  Utah  441,  an  indictment,  with  an   indorsement  "a 

td  MUdemeanori.—In  misdemeanors,  true   bill,"  signed   by   the   person  who 

the  minutes  of  the  court  should   show  was   foreman  of  the' grand  jury  at  that 

that  the  indictments  are  returned  into  time.     Com.  i>.  Cawood,  2  Va.  Cas.  52J. 

court.     But   an  omission  to  do  so  is  not  Nor  can  it  be  supplied  by  the  recital,  In 

fatal.     If  brought  to  the  notice  of  the  the   record,  that  he  "stands   Indicted," 

.  <ourt,  by  motion  to  quash  or  otherwise,  nor  by  his  arraignment,  nor  by  his  plea 

at  the  term  the  indictment  is  found,  the  of  not  guilty,     Com.  ».  Cawood,  2  Va. 

defect   should  be  supplied;  if  at  a  sub-  €86.537.     And  where   a   prteoner  has 

sequent  term,  the  entry  should  be  made  been  examined  by  the  county  court  for 

nunc  fro  tunc.     State  i'.  Willis,  3  Head,  an  offence,  and   two   actual  sessions  of 

(Tetin.)  157.                             ■  the  superior  court  thereafter  occur,  and 

1.  Brown  !■.  Stale,?  Humph.  (Tenn.)  it  does  not  appear  from  the  record  that 

155.  an  indictment   has   been  found  against 

1.  Milan  V.  Stale,  24  Ark.  346;    Ral-  him,  he  i8  entitled  to  he  discharged  from 

ney    *.    People,   8    111.    {3   Gilm.)  71;  imprisonment,  although  he  has  been  in 

Nomaque  v.  People,  1  111.  (Breese)  109;  fact  arraigned  and  pleaded  "not  guilty." 

Jackson   -u.  Slate,  21    Ind.  79;  State  v.  And  if  a  third  actual  term   has   passed 

CoJt,  6   Jred.   (N.   Car.)  440;  Stale  t.  without   such  record  of  the   finding,  ho 

Shields,  33  La.  An.  993;  Slate  f.  Pitts,  is  entitled,  under  the  statute,  to  be  dto- 

39     La.     An.    914;    3   So.    Rep.  ti8;  charged    from    the    crime.      Com.    v. 

Com.    T-.  Johnson.   Thatch.    Cr.   Cas.  Cawood,  3  Va.  Cas.  527. 

(Mass.)  iSi;  Chappel  f.  State,  8  Yerg.  S.Milan     v.    Stale,    24    Ark.    346; 

(Tenn.)    166;  Brown  v.  State,  5  Yerg.  Rainev  v.  People,  8  III.  {3  Glim.)  71. 

(Tenn.)   367;  Com.  t.  Cawood,  z  Va.  ♦.  ^tate  v.  Kealon.  13  W.  Va.  773. 

Cas.  527;  Burgess  u.Com.,  a  Va.Cas.  483.  B.  Mose  %<.  State,  35  Ala.  421. 
r,2J 
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and  recommitted  to  the  grand  j'uiy,  by  whom  it  was  found  and 
returned  into  court,  the  record  must  show  the  fact,* 

(i)  Sufficiency. — Where  the  record  shows  that  the  members  of 
the   grand  jury  were  duly  empanelled   and  sworn  as  such,  and 

through  their  foreman  presented  to  the  court  one  or  more  indict- 
ments, each  being  endorsed  "A  true  bill,"  and  signed  by  the  foreman, 
this  shows  a  sufficient  finding  and  presentment  of  the  indict- 
ment.* 

1.  State     V.    David«OD,      l    Coldw.  The  record  In  a  criminal  trial  showed 

(Tenn.)  184.  that,  on  a  certain  juridical  day  of  a  ccr- 

%.  McKenzle   v.  State,  14   Ark.  636;  tain   term   of   the   court,  and  before  a 

Potsdamer  v.  State,  17   Fla.  895;  Fitz-  judge  of  said  court,  the  grand  jury  pre- 

patriclc  v.  People,  98    111.  169;  Clare  v.  Rented   and   filed,  as   true   bilU,  certali> 

State,  68   Ind.  17;  Beavers  v.  State.jS  Indictments  hy  their  numbers,  followed 

Ind.  530;  Wiliey  ti.  State,  46  Ind,  3^;  by   copies  of   the   bame;  and  that  the 

Bailey   v.   State,  39   Ind.  43S;  Wall  v.  clerk   had  endorsed   upon  said  indict- 

State,  13   Ind,    ijo;  Millar   ».  State,  z  rnents  the  words,  "Filed  in  open  court," 

Kan.   174;  Pearce   ti.  Com.  (Ky.),  8  S,  with   the   dale,     ^e/rf,  that   the  record 

W.  Rep.  S93;  Cooper  v.  State,  59  Miss,  showed  that  the  Indictments  were  "duly 

167:  Lee   V.  State,  45   Miss.  114)  State  returned  in  open  court  acid  hied  by  the 

ti.  Payton,  90  Mo.  230.  clerk."     Clare  v.  State,  68  Ind.  17. 

Thua  where   the  record   shows  that  An   indictment   recjted   the  style  of 

the  grand  jury   came   into   open  court  the  court,  and  state,  the  time  and  place 

and  through   their   foreman    returned  of  the  session  of  the  court,  the  names  of 

one   indictment,  etc.,  it  is   a   sutlicient  the  parties,  and  that   the  grand  jun>r» 

compliance  with  the  statute.     See  State  were   of  the  proper  county,  good  and 

V.  Payton,  90  Mo.  320.  lawful  men,  duly  and  legally  empanelled. 

And  a  recital  of  the  record  that  "this  charged  and  sworn  to  enquire,  etc.,  etc, 

day  comes   again   the   grand   jury  and  The    accompanying     record,    upon     » 

Siresents  to  the  court  indictments  in  the  change  of  venue,  recited  that  such  in- 

□llowing  cases,"  suMciently  recites  the  dictment  was  returned  Into  open  court. 

presentment  of  an   indictment  in  open  Held,   sufGcient,     Bailey    v.    State,  39 

court     Fitzpatrick   v.   People,    98   111.  Ind.  438. 

169.  A  recital  in  the  record  that  "on  the 

Wheretherecordofacrimlnal  prose-  12th  day  of  October,  1869,  the  grand 
cutlon  showed  that  "the  regular  grand  jury  of  said  county  tiled  in  said  i^rcuit 
iury  for  aaid  court,"  having  been  duly  court  of  said  county  aforesaid  an  In- 
empanelled  and  sworn,  "returned  into  dictment  in  the  words  and  figures  fol- 
open  court,  and  upon  their  oaths  pre-  lowing,  to  wit:"  and  a  copy  of  the  In- 
•ented"  the  indictment  in  question,  dictment  following,  on  which  the  ac- 
keld  that  the  indictment  was  properly  cused  was  tried,  it  not  appearing  that 
presented  by  a  legal  grand  jury.  Beav-  any  objection  was  made  In  the  court 
ers  V.  State,  58  Ind,  530.  below  to  the  indictment  as  not  having 

Where  the  records   shows  that  the  been  "filed,"  is  sul!icient  to  show   that 

members  of  the   grand  jury  were  duly  the  indictment  was  duly  presented  and 

sworn  as  such,  and  the  caption  of  the  liled,  as  required  by  law.     Lee  v.  State, 

indictment  states  that  the  jurors,  "duly  45  Miss.  114. 

chosen,  empanelled  and  sworn  dih-  Where  a  transcript  shows  that  a  grand 
gently  to  enquire,"  etc.,  "do  present,"  jury  was  sworn  and  empanelled,  of 
etc.,  this  sufficiently  shows  a  present-  which  B.  was  appointed  foreman,  and 
ment  "upon  their  oath."  Potsdamer  v.  that  afterwards  the  same  grand  jury  re- 
State,  17  Fla.  89;.  turned  into  court  sundry  bills  signed  by 

Where  the  record  recites  that  the  their  foreman  as  true  bills,  and  contains 
grand  jury  came  into  "open  court  and  a  statement  by  the  clerk  that  the  in- 
returned  the  following  indictment,"  dictment  which  follows  is  one  of  these, 
giving  it«  number  and  setting  it  out,  it  and  then  the  indictment  is  set  out,  en- 
sufficiently  shows  that  it  was  returned  dorsed  "a  true  bill,  B.,  foreman,"  the 
into  open  court,  and  sufficiently  identi-  record  sufficiently  shows  the  return  of 
fies  the  Indictment,  Wllley  v.  State,  the  indictment  into  court  by  the  grand 
46  Ind.  363.  jury.  Wall.  v.  State,  33  Ind.  150. 
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(i/)  Admissibility  and  Sufficiency  as  Evidence. — A  proper  in- 
dorsement by  the  clerk  of  the  filing  of  an  indictment,  is  suffi- 
cient evidence  that  the  same  was  duly  found  and  returned,  not- 
withstanding an  omission  of  the  record  to  so  state.'  And  the 
recorded  entry  of  a  presentment  of  an  indictment  is  admissible 
in  evidence  to  show  the  true  date  of  the  indictment.* 

(7)  As  to  the  Grand  Jury — {a)  Showing  the  Organizations,  etc. 
The  record  should  show  that  the  grand  jury  was  duly  empanelled, 
sworn  and  charged,  as  well  as  that  the  jurors  came  from  the  body  or 
of  the  district  in  which  the  indictment  was  found,  where  the  in- 
dictment itself  states  that  the  grand  jury  was  duly  empanelled, 
sworn  and  charged,  the  record  sufficiently  declares  that  the  grand 
jury  was  lawfully  empanelled.^ 

But  to  sustain  an  indictment  it  is  not  necessary  that  the  record 
should  show  the  mode  in  which  the  jurors  for  the  term  were 
-drawn.  This  sufficiently  appears  from  the  venire,  which  is  pre- 
sumed legal.* 

(i)  Appointment  of    Foreman. — It   is   not    necessary  that   the 

Where    Uie    record    shows   that  the  court    by    the  grand  jurjr.     Cooper  v. 

grand  jurj*  in  a  body  came   into   court,  State,  C9  Miss.  367. 

and  through  their  foreman  presented  to  An  indorsement  by  (he  clerk  of  the 

the  court  Bix  bills  of  indictment,  each  court  upon  an  indictment  "filed  In  open 

-endorsed  "a  true  bill"  and  signed  by  the  court  Nov.  ^th,  1866,"  does  not  show 

foreman,  and  that  at  that  term  the  grand  that  the  indictment  was  returned   into 

jury  of  the  state  in  and  for  the  county  court  by  the  grand  jury,  and  judgment 

(naming  it),  duly   empanelled,   sworn,  against  the  defendant  must  be  reversed. 

and  charged  to  enquire  within  and  for  McKenzie  p.  State,  34  Ark.  636. 

said    county    through     their      foreman  1.  Slate  t:  Grate,  &  Mo.  2a. 

(naming  him),  presented  to  the  court  9.   So  held,  where  it  charged   the  of- 

Rundry   bills  of  indictment,  which  are  fence  to  have  been  committed   August 

recorded,  and  among  which  is  the  record  iSlh,  and  the  clerk's  indorsement  repre- 

of  one   against   the  defendant,    it  was  senled  it  to  have  been  filed  of  that  date, 

held  that  the  record  shows  affirmatively  but  the  record  entrj  showed  it  was  re- 

that  the  indictment  was  returned  into  turned  August  igth.     Kennedy  11,  SUte, 

court   by    the    grand   jury.     Millar  v.  11  Ten.  App,  73. 

•Slate,  2  Kan.  174.  8.   Waiter  v.  State,  105  Ind.  589.  See 

Under  a  ttatate  providing  that  "the  Padgett  v.  State,  103  Ind.  550;  Epps  v. 

Indictment    must   be  presented  by  the  State,  102  Ind.  539;   Stout  v.  State,  93 

foreman,  in  the  presence  of  the  grand  Ind.  150;  Powers  v.  State,  87  Ilid.444; 

jury,  to  the  court,   and   filed  with  the  Alley  v.  State,  32  Ind.  476. 

clerk,"  is  substantially  complied  with  by  WtIiib  the  Initial  only,  Intttnl  of  tit* 

the    following    record     entries:     "The  fliU  ObitatUn  name  of  one  of  the  grand 

grand  jury  appeared  in  open  court,  and  jurors,   in  the   record,  ktld  no    objec- 

by  ancf  through  their  foreman  made  the  tion  to  the  indictment.     Stone  ».  State, 

following  report,"  followed  by  the  entry  30  Ind.  nj. 

of  the  indictment.     And;  "On  the  back  4.  Collier   v.   State,  i    Stew.   (Ala.) 

of  said  Indictment  is  the  following  in-  3S8. 

dorsement,  vii:   'A   true   bill,   W.    W.,  Where  the  award  of  the  oeBfVr  was 

foreman.'      And:    "Received    from  the  in   the  usual  form  for  a  jury  to  come, 

foremanof  the  grand  jury,  in  the  pres-  etc.,   "to   recognize  upon    their   oaths 

ence  of  the  grand  jury,  and  filed  in  open  whether,"  etc.,  and  it  appears  that  one 

court.'"  Pearcc  f.  Com.  (Ky.),  8S.  W.  of  the  jurore  was  affirmed,  the  iccard  is 

Hep-  893.  sufficient.      State  v.  Price,  11   N.  J.  L 

ludonement  U  "FU»d"  br  dark.— If  (6  Hatst.)  303. 

an  Indictment  is  marked  "filed,"  by  the  It    is   not   necessary   that   It   should 

clerk,  with  the  date   and  his  signature,  appear  on  the  record  of  an  indictment 

thi-.  is  evidence  of  its  legal   return  into  by  what  authority  and  before  whom  the 
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record  in  a  criminal  case  should  show  the  appointment  of  a  fore- 
man to  the  grand  jury  who  found  the  indictment,' 

(8)  Showing  Venue  or  County. — It  must  affirmatively  appear  in 
the  record  that  the  court  was  held  not  only  in  the  county,  but  in 
the  proper  place  in  the  county,^  because  it  cannot  be  presumed 
by  the  court  that  an  indictment  was  found  by  the  grand  jury  of 
the  proper  county  or  in  the  proper  place,  in  the  absence  of  any 
statement  in  the  record  to  that  effect.^ 

{9)  Showing  Signing  and  Indorsement. — The  record  must  show 
that  the  grand  jury  returned  the  indictment  into  court  "a  true 
bill,"  and  this  requisite  is  satisfied  by  an  entry  showing  that  the 
grand  jury  brought  in  the  bill,  which  was  endorsed  by  the  foreman 
■'a  true  bill,"  was  spread  on  the  record.'  It  would  seem  that  the 
short  entry  on  the  docket  of  simply  "a  true  bill,"  is  a  sufficient 
record  of  the  finding  of  the  grand  jury.^ 

Where  the  record  does  not  show  whether  the  indictment  was 
or  was  not  correctly  endorsed,  the  decision  of  the  trial  court  on 
that  point  will  be  held  correct.* 

(10)  Reciting  Evidence  and  Names  of  Witnesses. — It  need  not 
appear  of  record  that  the  indictment  was  found  on  sworn  testi- 
mony.' Neither  is  it  necessary  that  it  should  appear  of  record 
that  the  witnesses  upon  whose  evidence  the  indictment  was 
found  were  sworn  in  open  court  and  sent  to  the  grand  jury  to 
give  evidence  of  the  case;*  and  although  the  names  of  the  wit- 
nesses should  be  endorsed  on  the  indictment,  they  need  not  be 
made  a  part  of  the  record.* 

state,  oT  and   concerning   all  on'enci'>, 
etc.,  and  by  such  grand  jury  "  it  wh-^    ■ 

before  whom  the  traverse  jurors  were  presented  in  manner  and  form  follow 

!>wom  or  affirmed."     State  i'.  Price,  11  ing,  that  is  to  say,"  setting  out  the  bill 

X.  J.  L-  (6  Haist.)  103.  of  indictment,  the   record   is   sufticient 

1.  Yates  V.  People,  38   III.  1127.     See  without  copying  the  entry  of  "a  trui- 

People  V.  Roberts,  6  Cal.  314.  bill,"  usual  on  the  backs  of  indictments. 

).  Carpenter    -u.   State.    1;    Miss.    (4  State  i'.  Guilford,  4  Tones  L.  (N.  Car.) 

How.)  168.  83. 

1.  Clark    V.   Sute,    I    Smith   (Ind.)  BMordlitc    or  FlUiv.— Under    Code 

161.  Tenn., section  4S54,  requiring  the  clerk  of 

If  the  record  slates  only  that  it  was  the   circuit  court,   in   felony   cases,   to 

presented   that  the  defendant,  etc..  but  enter  the  indictment  at  full  length  on 

does  not  stale  that  the  indictment  was  the   minutes   of  the   court,  his   failure 

found  by  the  grand  jury  of  the  proper  to   copy   the   indorsement  of  "  a   true 

county,  the  indictment  is  bad,  and  may  bill"  by  the  foreman  of  the  grand  jury 

be  quashed   on   motion,   or   judgment  required    by    section    59^1,    does     not 

arrested.     Clark  v.  State,  i  Ind.  2^3.  vitiate  the  indictment,  ijtate  v.  Herron, 

*.  Bennett  I'.  State.8  Humph.  (Tenn.)  86  Tenn.  442. 

118.  fl.  Hopkins  w.  Com.,  50  Pa.  St.  9;  s. 

In   Indiana,  the  record  of  an  indict-  c,  88  Am.  Dec.  518. 

mcnt  need  not  show  that  the  indictment  «.  .State  v.  Wilson.  3  Mo.  135. 

*aB  signed  by  the  prosecuting  attorney.  7.  United    States   r.  Murphy,  4    Mc- 

nor  that  there  was   a   foreman  of  the  Ar.  C.  C.  375. 

wand    jury.       McGregg    v.    State,    4  ».  King' f".   State,  6   MisB.  (5  How.) 

Blickf.  <Ind.)  loi.  730;  Oilman  i'.  State.  1  Humph. < Tenn.) 

Where  ■  record  shows  that  a  grand  ^9. 

jury     was     drawn      and     empanelled.  •.     Harriman    v.    State,    i     Greene 

■worn,  and  charged  to  enquire  for  the  (Iowa)  170. 
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(il)  Describing  Offence  and  Defendants.-^T)it  record  of  the 
finding  of  the  grand  jury  need  not  particularly  describe  the  of- 
fence, a  general  description  being  sufficient.* 

(12)  Designating  Court. — The  record  should  show  that  the  in- 
dictment was  found  and  returned  to  and  the  trial  had  before  a 
proper  court,  and  where  the  judge  who  tried  the  case  presided, 
by  exchange  with  the  regular  judge  of  the  district,  if  the  tran- 
script shows  that  fact  in  the  caption  of  the  case,  it  sufficiently 
shows  the  lawful  authority  of  the  judge  who  presided.* 

(13)  Showing  Arraignment  and  Plea. — The  record  must  show 
a  formal  arraignment  and  plea;'  but  a  failure  of  the  clerk  to 

1.  Goodwyn    V.    State,   12    Miu.   (4  the  affence  charged  is  not  error,  eipe- 

Smed.  &  M.)  530;  Rowlett  v.  State,  33  dally  jf   the  defect    ii   supplied   b;   a 

Tex.  App.  lot  \  Hasley  v.  State,  14  Tex.  subsequent  part  of  the  record.     Good- 

App.   317;   Com.   V.   Nutter,  8  Gratt.  fyn   v.  State,  4   Sm.  &  M,  (13  MW.) 

(Va.)   699;  Com.   V.   Snider,  1   Lelrii  520. 

(Va.)  744;  State  -v.  Heaton,  33  W.  Va,  S.    Wjer*    v.  State,  ai  Tex.  App. 

773;  Crookham    v.   State,   5    W.   Va.  358. 

510.  Where  the  caption  of  an  indictment 

Entry  on  Becord. — As  to  what  1b   a  stjied  the  court  at  which  It  wai  found 

tuflicient  entrj'  on   the   record   of  the  as  "the  court  of  oj'er  and  terminer, and 

finding  of  an  indictment  for  a  misde-  general  jail  deliver^',  holden  at  N.  B., 

meanor  bjr  a  grand  jury,  see  Com.  v.  In  and  tor  ttie  countj-  of  M,"  and  the 

Natter,  8  Gratt.  (Va.)  699.  award  of  the  tiemire  styled  the  juiigea 

Under   Tex.   Rev.   Codes,  it   is    not  of   whom   one   was    a   justice   of   the 

required  that  the  entry  of  the  present-  supreme  court  and  the  others  judges  of 

ment  of  an  indictment  shall  state  the  the  court  of  common  pleaa,  as  "judges 

offence   chained.      Hasley  v.  State,  14  of  the  court  of  oyer  and  terminer,  and 

Tex.  App.  117.  general  jail  delivery,"  It  was  itld  that 

The  clerk  of  the  trial  court  Is  not  the  style  of  the  court  was  correct,  as  it 

required  to  enter  upon  his  minutes  the  waa  the  title  given  in  the  statutes  and 

name  of  the  offence  charged  against  an  reports,  and  that  the  style  of  the  judges 

accused,  and  the  fact  that  he  misnamed  was  correct  for  the  same  reason,     ^r- 

the  offence  on  hie  minute  l>ook  cannot  rian  v.  State,  13  N.  J.  L.  (2  Zab.}  9. 

vitiate    the     indictment.       Rowlett    v.  In  Xartk  Carolina,  In  the  record  of 

State,  13  Tex.  App.  191.  an  Indictment,  it  is  proper  to  state  it  as 

Tlie    record    of   the    finding    of   an  taken  "  at  a  superior  court  of  law,"  and 

Indictment     under     the     statute     for  not  a  superior  court 

maliciously  shooting,  stabbing,  cutting,  State   v.  Kimbrough,  a 

etc.,aafallows:  "  An  indictmentagainst  431. 

Charles  L.  Crookham,  malicious  stab-  S.    Harman    v.   State,   11    Ind.  311. 

bing,  a  true   bill,"      Held  to  be  a  sutG-  See  Mcjunkins  v.  State,  10  Ind.  140. 

clent  entry,  without  describing  It  as  an  A   record,  not  expressly  stating  that 

indictment  for  felony.    This  was  neces-  the  defendant  was  arraigned,  but  stating 

sarily   Implied    in    phrase    "malicious  that  he  appeared,  moved  by  his  counsel 

stabbing.       All  malicious  stabblngs  are  to  quash   tlie  indictment,  and,  on  that 

felonies.     Crookham  v.  State,  5  W.  Va.  motion  being  overruled,  he  pleaded  not 

510.  guilty,  submitted  his  cause  for  trial  to 

The   record   stated   that  two  Indict-  the  court,  moved  for  a  new  trial  and  in 

ments  against  surveyors  of  roads  were  arrest,  Is  sufficient.     Sohn  v.  State,  18 

found  true  bills  by  the  grand  jury,  not  Ind,  389. 

naming    the    surveyors.       Held,    that  Where  a  clel'k  stated  in  the  reconI,in 

there  was  no  sufficient  finding  of  the  a  criminal  case,  that  "thesaid  defendant, 

indictment  shown  by  the  record.     Com.  having  I>een  arraigned  at  ttie  last  term 

v.  Snider,  1  Leigh  (Va.)  744.  of  the   court,  pleaded   not  guilty,  and 

la  Ulb  entry  on  the  minutes  of  the  put  himselfupon  the  country,"  and  there 

court    that    an    indictment    has    been  was  in  fact  no  arraignment  mentioned 

found  against  A  B  an  omission  to  state  in  the  record  of  the  proceedings  of  tlie  - 
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mark  the  entry  of  a  plea  in  a  criminal  case  as  fully  as  he  ought 
to  have  done,  cannot  prejudice  the  defendant/  The  record 
shows  a  sufficient  arraignment  of  the  defendant  when  it  states 
that  he  appeared  in  proper  person  and  by  counsel,  at  the  trial, 
and  waived  the  reading  of  the  indictment  and  pleaded  not 
guilty* 

(14)  Change  of  Venue — («)  Place  and  Time  of  Recording  or 
Filing. — Where  an  indictment  is  found  in  one  county  and  tht 
venue  changed  to  another  county,  and  the  trial  had  there,  the 
indictment  must  be  recorded  in  the  county  where  it  was  found,* 
and  should  constitute  a  part  of  the  record  of  the  county  where 
the  case  is  tried.*  On  a  change  of  venue  the  transcript  of  the 
record  must  be  sent  to  the  county  to  which  it  is  removed,'  and 
where  the  original  indictment  is  transferred  at  the  term  at  which 
the  same  was  transferred  for  trial,  the  court  may  at  any  time 
during  the  term,  after  conviction,  order  the  indictment  to  be 
filed,* 

(A)  Contents  of  Record — What  Should  Be  Shown. — Where  an 
indictment  is  found  in  one  county  and  tried  in  another,  a  tran- 
script of  the  record  in  the  original  court  should  be  filed  in  the 
new  court,  showing,  among  other  things,  the  empanelling  of  the 
grand  Jury  and  the  return  by  that  body  of  the  indictment  into 
court.'  When  an  order  was  made  for  the  delivery  of  the  in- 
dictment   to    the    latter  court,*   and    when    the  record  of  the 

previous  term,  tt  was  held  that  It  did  1.  People  v.  O'Lear^  (Cal),  16  Pac. 

not  legally  appear  that  the  accused  ever  Rep.  884. 

was  arraigned,  it  being  incompetent  for  S.  Statev.  Braunw:hneig,36Mo.397. 

the  clerk,at  a  subsequent  term,  to  make  8.  Reed  v.  State,  8  Ind.  100.     Com- 

"ai  entry  of  what  had  transpired   at  the  fare   Beauchamp   v.   State,  6   Blackf. 

preceding  term.      McQ^illen  v.  State,  (Ind.)  399. 

16  Miss.  (8  Smed.  &  M.)  587.  <.   See     Doty    v.    SUte,    7    BlackC 

Where  a  defendant  pleaded  a  former  (Ind.)  427. 

conviction  in   the  lower  court,  with  a  6.   Price  f.  State,   8  Gill  (Md.)  195. 

profert  of  the  record,  and,  on  sugees-  fl.   Ammoni  v.  State,  9  Fla.  530. 

tlon  of    the  prosecuting   officer   of    a  T.   Pulling  v.  State,  16  Ind.  458;   see 

diminution  of  Qin  tvcotA,  a.  certiorari  Doty    v.    State,  7   Blackf.   (Ind.)   437; 

issued    to    obtain    a     more     complete  Cruiser  v.  State,  3  Harr.  (N.  J.)  ao6. 

record,  and  the  prosecuting  officer  then  The    jurisdiction    of   the  court  that 

Hied  a  general  demurrer  to   the  plea,  tried  the  cause  can  be  shown  only  b}*  a 

reciting  that  the  certiorari  had   been  statement  in  the  nature  of  a  caption  to 

returned, and  that  the  whole  record  was  its  proceedings,  that  the  indictment  was 

before  the  court,  but  neither  luggeeting  filed   there,  and  that  the   prisoner  was 

the  diminution,  nor  praying  oyer  of  the  tried  upon  ft.     Doty  v.   State,  7  Blackf. 

record   as  certified,  it  was  held  \)\at,  in  (Ind.)  427. 

determining  the  sufficiency  of  the  plea,  tn    a   criminal   cause,    taken    by     a 

the  court  could  not  taJte  notice  of  the  change  of  venue  from  one  circuit  court 

record   as  certified.      Com.  v.  Roby,  29  to    another,  the   record,  on   a  writ   of 

Mass.  (12  Pick.)  496.  error,   must   show,   not    only   that  the 

Plea  In  AlMUteo  of  PrI«oiLaT. — In  tlie  court  before  which  the   indictment  was 

absence  of  the  prisoner,  the  statute  in  found   had  jurisdiction   of  the   offence, 

this    slate    allows    the    pica    of   "  not  but  also  the  court  which  tried  the  cause. 

jaiWy"  to  be  entered  on  the  minutes  of  Doty  v.  State,  7  Blackf.  (Ind.)  437. 

the  court.     People  v.  Thompson,  4  Cal.  8.   Cruiser  v.  State,  3  Harr.  (N.  J.) 

338.  106. 
to  C.  of  L.— 34                           639 
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first  court  was  made  of  proceedings  had  on  the  indictment,' 
(it)  Presumptions  in  Favor  of  and  Objections  to  the  Record. — 
Upon  a  change  of  venue,  the  court  to  which  the  case  is  removed 
is  bound  to  presume  that  the  record  has  been  duly  transmitted 
and  delivered.*  Any  objection  that  the  transcript  does  not  prop- 
erly certify  the  indictment  and  papers  transmitted  to  be  original 
and  correct  must  be  made  before  and  not  after  verdict.' 

(15)  Reciting  Amendment. — It  is  not  necessary  that  the  record 
should  show  that  the  defendant  was  present  at  the  time  when 
the  motion  to  quash  was  tried,  or  when  the  indictment  was 
amended  in  an  immaterial  matter,  it  is  only  necessary  that  the 
record  should  show  that  he  was  present  at  all  the  important  pro- 
ceedings taken  in  the  course  of  the  trial,  and  when  the  verdict  of 
the  jury  was  pronounced.* 

18.  Where  Found — ^Venue* — a.  Jurisdiction  Generally. — 
By  the  common  law,  crimes  and  misdemeanors  are  cognizable  and 
punishable  exclusively  within  the  jurisdiction  where  they  are 
committed.* 

1,  Jenkins  v.  State,  30  Miss. 408.  by     eerliorari     from     the    oyer     and 

A.n    indictment    certified   from    one  terminer  to  the   supreme  court,  carried 

county  to  another,  on  a  change  of  venue,  down  to  the  circuit  court  for  trial,  and  a 

must  be  identical  with  the  original,  and  verdict  rendered  for  the  defendant,  the 

contain  the  names  of  all  the  persons  in-  state  cannot  be  permitted  to  show,  by  a 

dieted;  otherwise,  a  judgment  rendered  certificate    of    the    clerk  of  oyer  and 

on  it  will  be  reversed.     Smith  v.  State,  terminer,  or  even  by  the  production  of 

36  III.  2go.  an  original   indictment,  that  the  return 

Section  309  of  the  Bctregulatingcrim  made  by  that  court  is  untrue.     State  v. 

inal   proceedings  provides:   "When  an  Jones,  40  N.J.  L.  {6  Halst.)  280. 

indictment  Is  found  in  the  court  of  ses-  Where  the  venue  is  changed,  an  ob- 

sions  for  murder,  manslaughter,  etc.,  it  jection   that   the  indictment  is  a  tran- 

■hall  l>e  transmitted  by  the  clerk  to  the  script  of  the   original  is   of   no   force, 

district  court   sitting  in  the  county,  for  Pleasant  -v.  State,  ij  Ark.  634. 

trial,  except,"  etc.  An  indictment  lound  The  certified  copy   of  the  mdictment 

in  the  posseEsron  of  the  proper  oRicer  (transmitted  on   a    change  of    venue) 

would   not  be   invalidated  because   not  may   be   read  to  the  jury  on  the   trial; 

endorsed   by   himself,   as   clerk   of  one  and,  therefore,  if   the  entire  transcript, 

i^urt,   to  himself,  as  clerk   of  another  containing  a  copy  of  the  indictment,  is 

court.   People  v.  Thompson,  4  Cal.  13S.  olfered,  and  the  defendant  objects  to   it 

OIUUV»  Of  Vauua— Hlatak*  of  COeik.—  as  a  whole,  his  objection  may  be  over- 

Upon   the  transfer   of   certain   indict-  ruled.     Harrall  v.  State,  26  Ala.  51. 

mcnts   from   the   district   court   to  the  4,   State  v.   Pierre,  39  La.  An.  91J;; 

county  court,  the  clerk  certified  .that  all  State  v.  Clark,  32  La.  An.  558. 

.if  them  were  signed  by  the  foreman  of  Code  Crim.  Proc.  Tex.,  art.  551,   di- 

the   grand    jury.     The    indictment    in  rects  all  amendments  of  an  indictment 

question  was  not  so  signed.     Held,  that  or   information  to  be  made  by  leave  of 

the   mistake  of  the   clerk   did   not  in-  the  court,  and  under  its  direction.    The 

validate    the    Indictment,    where     the  allegation  of  the  time  when  the  term  of 

transcript    was  in    other' respects   suf-  court  began  at  which  an  indictment  was 

Hcient  to  identify  the  indictment,  as  the  found,   being    surplusage.     Held,   that 

clerk  was  not  r^uired  to  certify  as   to  such  statement   might  be  stricken  out, 

tlie   signature.     Itobinson  v.  State,   14  and    an    amendment    of     such    date. 

Tex.  App.  4.  though   necessarv,   when    made   under 

a.   SUte  V.   Williams,  3  Stew.  (Ala.)  direction  of  the  court,  need   not  be  re- 

454.  cited  in  the  record.     Osborne  t>.   State. 

S.  Sharp  V.  State,  i  Clarke  (1  Iowa)  14  Tex.  App.  398. 

454.  B.   See  also  IX,  10. 

After  an  indictment  lias  lieen  removed  •.   Com.  i'.  Kunsmann,  41  Pa.  St.  419. 
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*.  Indian  Lands,  Waters,  etc. — Where  lands  are  set  apart 
by  the  government  for  the  use  of  Indians  who  are  quartered  there- 
on, so  far  as  the  administration  of  justice  to  persons  not  belong* 
ing  to  the  Indian  nation  or  tribe  is  concerned,  these  lands  form 
the  integral  part  of  the  counties  or  districts  within  whose  bound- 
aries they  are  included,  and  all  crimes  or  misdemeanors  committed 
upon  such  reservations  are  to  be  indicted  and  punished  in  such 
county  or  district.' 

Where  works  are  erected  on  the  waters  of  a  stream  in  one  state 
or  country  which  corrupt  the  waters  of  the  same  stream  in  an- 
other state  or  country,  an  indictment  therefor  can  be  prosecuted 
in  the  state  or  country  where  erected.* 

An  offence  committed  in  a  bay  which  is  entirely  land-locked 
■and  enclosed  by  reefs,  is  not  committed  on  the  high  seas  within 
the  purview  of  the  act  of  Congress  of  March  26th,  1804,  ch.  4a' 

A  State  statute  providing  that  when  a  person  shall  commit  an 
offence  on  board  a  vessel  or  float,  he  may  be  indicted  in  any 
■county  through  any  part  of  which  the  vessel  or  float  may  have 
passed  on  that  trip  or  voyage,  is  not  confined  to  that  part  of  the 
voyage  where  the  offence  is  committed,  but  extends  to  the  entire 
trip.* 

c.  Offences  Committed  in  Other  Countries.— It  has 
been  said  that  where  an  offence  is  committed  out  of  the  jurisdic- 
tion of  the  state,  an  indictment  cannot  be  found  and  maintained 
in  the  state  for  such  offence;^  but  the  general  doctrine  of  the 
■states  of  this  country  is  that  where  a  person  commits  larceny  in 
one  state  and  takes  the  stolen  property  into  another,  he  may  be 
indicted  in  the  latter  state  for  the  larceny  ;•  and  it  has  been   said 


Hltliit  Oat  Oonvlati — Mame  of  Orlaw. 
— A  convict  who  has  been  sentenced  to 
■  term  of  imprUonment  in  the  peniten- 
tiary la.  In  contemplation  of  law,  Etill  in 
the  penitentiary,  although  he  may  have 
been  hired  out.  in  accordance  with 
■tatutor^  provisions.  Hence  he  may  be 
indicted  and  tried  in  the  county  in 
which  the  penitentiary  is  located,  for  an 
offence — e.  g.,  the  mOrdei"  of  his  guard 
— committed  in  another  county.  Ruffin 
p.  Com.,  21  Gratt.  (Vh.)  790. 

The  constilution  oC  Missouri  confer- 
ring no  power  on  the  legislature  to 
authorize  the  prosecution  of  a  crime  in 
a  county  other  than  that  in  whicli  it 
WHS  committed,  hf.ld  that  Rev.  Stat^ 
tf  i6q8,  which  authorizes  an  Indict- 
ment to  be  found  in  either  of  two  or 
•more  counties,  where  it  is  matter  of 
doubt  in  which  the  offence  was  com- 
mitted, and  gives  the  court  of  the  cojnty 
where  the  indictment  was  found  juris- 
diction of  the  offence,  is  unc 
-tlonal.     State  v.  Hatch,  gi  Mo. 

1.  MilUr  V.  State,  1  Kan.  174. 


L.  J.  497. 
ir  overflowlnE 


8.  Com.  t>.  Lyons,  I  Pa.  L.  J 

Under  an  indictment  foro 
a  highway,  by  means  of  the  erection  of 
a  dam;  held  that,  since  the  nuisance  was 
in  New  Hampshire,  It  was  of  no  conse- 
quence that  the  dam  itself  was  in  Maine. 
State  V.  Lord,  16  N.  H.  357. 

5.  U.  S.  V.  Robinson,  4  Mason  (C. 
C.J  307- 

4.  Nash  u.  State,  2  G.  Greene  (lowal 
286. 

6.  Manley  -a.  People,  7  N.  Y.  295. 
As  to  the  question  of  venue  and  where 

to  be  laid,  see  4  Am.  &  Eng.  Ency.  of 
L.,  til.  Crimikal  Procedure,  III., 
a.  b.  P-  736- 

6.  State  V.  Ellis,  3  Conn.  185;  a.  c,  8 
Am.  Dec.  175J  State  i'.  Bennett,  14  Iowa 
479;  Com.  -D.  Andrews,  3  Mass.  14;  i.  c, 
3  Am.  Dec.  17;  Com.  v.  Culling,  i  Mae«. 
116;  State  If.  Seay,  3  Slew.  ( Ala)  1331 
8.  c,  20  Am.  Dec.  166;  People  v.  Burke, 
II  Wend.  (N.  Y.)  1J9;  U.  S.  w.  Hamil- 
ton, t  Mason  (C.  C.)  151.  Contra,  State 
V.  Le  Blanch,  31  N.  J.  L.  (3  Vr.)  81. 

In  such  cases  it  Is  competent  to  cx- 
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that  the  receiver  of  goods  stolen  in  one  state  and  brought  into- 
another  may  be  indicted  for  the  receiving  in  such  latter  State.*  . 
d.  Offences  Committed  in  Other  Counties — (i)  Larcenj 
and  Receiving  Stolen  Goods.— As  a  rule,  offences  are  to  be  indict^ 
and  punished  in  the  county  where  they  are  committed,  but  where 
the  crime  is  committed  in  one  county  and  continued  in  another 
county,  it  may  be  punished  in  either  county  in  which  the  accused 
is  apprehended.'*  It  is  a  usual  rule  that  where  goods  are  stolen 
in  one  county  and  carried  by  the  thief  into  another  county, 
he  may  be  indicted  and  tried  in  any  county  in  which  he  may  be 
found  in  possession  of  the  stolen  goods  ;  but  an  indictment  and 
trial  in  that  county  will  be  a  bar  to  an  indictment  and  trial  in  any 
other  county.*  And  any  one  who  aids  and  abets  in  a  larceny  in 
one  county,  and  is  afterwards  concerned  in  the  possession  and 
disposal  of  stolen  property  in  another  county,  although  the  goods 
were  removed  to  this  latter  county  without  his  agency  or  consent^ 

amine  wllnesset  b«  to  the  original  tak-  411;;  R«g.  v.  Sharp,  i.  c.,  3g  Eng.  Law 

ing  in  anotlier  state.      McFarland    v.  &  Eq.  533. 

State,  4  Kan.  68.  A  draft  or  order  Tor  a  Bum  of  money 

Under  section  374  of  the  criminal  act,  was  drawn  hy  defendant,  agent  of  an 

making  the  retention  within   this  state  insurance   company  in   tlie  city  of  B.. 

of  proper!/  stolen  without  equivalent  to  upon  the  insurance  company  in  tlie  aty 

the    original    theft,    each    asportation,  of  N.  Y.,  where  it  was  accepted,  and  a 

aniMa/urandi,  is  a  new  caption,  and  check  drawn  upon  a  bank  in  N.  Y.  to 

the  larcenv  may  be   indicted  and  pun-  pay  it,  which  check  or  its  proceeds  were 

khed   In   any   county   into  or  through  received  by  the  defendant  in  B.      Held, 

which  it  mav  be  brought.     McFarland  that  the  alleged  offence  of  larceny  in 

V.  State,  4  Kan.  68.  obtaining  the  money,  having  been  con- 

Forafull  discussion  of  the  subject  summated  in  B.,  was  within  the  iurlsdic- 

see  tit  Larceny.  tion  of  a  court  having  local  junsdiction 

I.   U.  S.  V.  Hamilton,   1   Mason   (C.  in  that  city,  although  the  courts  of  N. 

C.)  na.  Y.  would  also  have  juriBdiction,  under 

i.  3ee4Am.  &  Eng.  Ency.  of  L.,  tit.  the   New   York  statute,  that  "where  a 

Crihikal     Procbdure     III.,    I,   b,  crime  is  committed  partly  in  one  coun- 

(l),  pp.  736,  737.  ty  and  partly  in  another,  or  the  acts  or 

S.  Aaron  v.   State,  39  Ala.  684)  Peo-  eSecta  thereof,  constituting  or  requisite 

pie    V.    Garcia,    ic     Cal.     ^31 ;     Tip-  to  the  consummation  of  the  offence,  oc- 

S'nsv.  State,    14  Ga.   421;  dasliins    v.  cur  in  two  or  more  counties,  the  juria- 

eople,  16  N.  Y.  344;   People  r.  Smith,  diction    is  in    either   county."     N.   Y. 

4Park.Cr.  Cas.(N.  Y.)  255;  States.  Code  Crim.  Pro..  4  134;  Peoplef.Dlm- 

Groves,  Busb.  (N.  Car.)  L.  igt;  State  ick,  41    Hun  616;  s.  c,  j  N.  Y.  Crim. 

r.  Bryant,   9   Rich.   (S.  Car.)  L.  113;  Rep.  18s;  3  N.  Y.  St.  Rep.  398. 

Roach  V.   State,  5  Coldw.  (Tenn.)  39;  An  indictment  alleged  the  theft  of  a 

Com.  V.  Cousin,  2  Leigh,  (Va.)  708.  watch  from  the  person  of  one  G.,  in  W- 

Two  carmen  of  a   railway  company  county;  but  the  proof  showed  that  the 

were  sent  with  a  wauon  from  a  station  watch  was  etolcn,  if  at  all,  in  E.  county, 

in  MiddlescK  to  a  pface  in   Kent.     On  and  carried  by  defendant  into  W,  coun- 

thcir  arrival  they  took  some  oats,  which  ty,  where  the  owner  recovered  it.  Held, 

hsdbeenput  intonosebagsand carriedin  thatthe  crime   was   not  within  a   pro- 

the  wagon    during    the    journey,   and  vision  of  the  Texas  statute  relating  to  or- 

which   were   intended    for  the   horse's  dlnnry   theft,  that   "where  property   is 

food,  and  sold  them  there  for  their  own  stolen  in  one  county  and  carried  off  by 

profit.     Held,    that    the  carmen  might  the  offender  to  another,  he  may  tie  pros- 

be  tried  In  Middlesex  for  the  larceny  of  ecuted   either  in   [he  county  where  he 

the  oats  In  the   county  of  Kent,  under  took  the  property,  or  in  anv  othercoun- 

the  provisions  of  the  staL  7  Geo.  4,  ch.  ty  through  or  Into  which  he  may  have 

64,  4  13;  s.  c,  6  Cox  418;   Dears,  C.  C.  carried  the  same  (Code  Crim.  P^o^  art. 
6^ 
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may  be  indicted  and  tried  for  larceny  in  such  latter  county.* 
(2)  Other  Offences. — There  are  other  offences  which  may  be 
indicted  and  punished  in  different  counties,  such  as  sending 
threatening  letters,*  taking  a  false  impression  of  a  key  for  the 
purpose  of  having  a  false  key  made ;  ^  prescribing  and  delivering 
poison  to  a  person  in  one  county  who  takes  it  in  another,  and 
there  dies;*  striking  a  fatal  blow  in  one  county  and  the  party 
dies  in  another.*  It  may  be  laid  down  as  a  general  rule  that 
where  the  crime  is  composed  of  several  elements,  and  a  material 
one  exists  in  either  of  two  counties,  the  courts  of  either  county 
may,  under  statutory  regulation  to  that  effect,  rightly  take  juris- 
diction of  that  crime;*  but  at  common  law,  if  a  material  act  is  ' 
performed  in  one  county  and  death  results  in  another,  the  place 
of  the  crime  is  held  to  be  in  the  county  whe^e  the  first  material 
act  is  committed.'' 

e.  Division  of  County  or  Districts.— Where  a  new  county 
is  formed,  of  territory  formerly  included  in  an  old  county,  an  in- 
dictment for  an  offence  antecedently  committed  within  the  terri- 
tory embraced  in  the  new  county  may  be  maintained  in  the  new 
county  under  the  usual  allegation  setting  out  the  offence  as  com- 
mitted in  the  new  county,* 

2i6)i  theft  from  the  person  being  a  com-  550;  T.vler  r.  People,  8  Mich.  3301  Steer- 
pound  offence,  composed  of  a  trespass  man  -o.  State,  10  Mo.  503;  Hanks  v. 
and  a  theft,  both  of  which  must  have  State,  13  Tex.  App.  289;  Rx  farte  Rc^- 
been  committed  in  the  countj-  where  the  ers,  10  Tei.  App.  635;  Ham.  v.  State,  4 
crime  is  Uid.  Gage  i>.  Slate,  31  Tex.  Tex.  App.  645;  State*.  Paulej-,  \%  Wis. 
App.  133.  537- 

I.  Com.  V.  Dewitt.  10  Mass.  154.  See         7.  However,  there  is  some  conflict  of 

tit.  Larcrnv,  this  seriefi.  authority  as  to  whether  the  jurisdiction 

S.  Where  threatening  letters  are  writ-  is  in  the  courts  of  the  place  where  the 

ten  in  one  county,  and  sent  by  mail  into  death  occurred,  or  where  the  fatal  blow 

another,  and  there  received  by  the  per-  was  given,  and  to  remove  all  doubt  on 

son  to  whom  addressed,  an  indictment  the  point  the  body  has  frequently  been 

therefor  should   be  found  in   the  latter,  taken  to  the  county  where  the  first  blow 

People  V.  Griffin,  3  Barb.  (N.  Y.)  +27.  was  struck.  SeeGreen  v.  State,  66  Ala. 

See  tit.  Tmreatenino  Letter.  40;  a.  c,  41    Am.  Rep.  744;   People*. 

>.  Griflin  11.  State,  26  Ga.  493.  Gill,  6  Cal.  637;   Arther  w.  State,   106 

4.  In  such  a  casethc  county  in  which  Ind.  416;  Com.   r.   Macloon,  loi  Ma£s. 

the  party  dies  will   have  juriUiction  of  i ;  s.  c,  100  Am.  Dec.  89;  Com.  v.  Par- 

the  offence,  although   the  accused  was  ker,   19   Mats.   U   Pick.  J  550;  Ti-ler  v. 

never  in  that  county.    Robbins  t'.  State,  People,  8  Mich.  330;  State  ii.  Gessert, 

8  Ohio  St.  131.     See  Binfield  v.  State,  21    Minn.   369;  Steerman   v.  State,  10 

IS  Neb.  4S4.  Mo.  503;   Hunter  v.  State.  40  N.  J.  L. 

1.  See  Bute  i'.  Johnson.  38  Ark.  .<;CS;  (13  Vr.)  493;  Riley  v.  State,9  Humph. 

State  u.  McGraw,  87  Mo.  161 ;  Binfieid  (Tenn.)  646,  657. 

t'.  Stale,  15  Neb.  4&t;   Mack  ».  People,         8.  State    v.    Bunker,  38    Kan.    737; 

8j  N.  Y.  131;:  Gage  v.   State.  la  Tex.  Slate  v.  Stokely,  16  Minn,  aSi;  State  v. 

App.   123;   McElmurray    v.   State,   21  Kring,   74  Mo.  612;   State   f.  Jones,  9 

Tei.  App.  691;  Reed   v.  State,  16  Tex.  N.J.  Law  (4   Halst.)  357;  s.  c,  17  Am. 

^I>P- 586;  Cole  r.  State,  t6  Tex.  App.  Dec.  483;    U.   S.  v.   Hackett,   39   Fed. 

461.  Rep.  84S. 
t.  See  Archer  v.  State,  106  Ind.  426;         An  indictment  found  by  a  jury  of  the 

State  V.  Johnson.   38    Ark.   568;  Tip-  county  of  St.  Louis,  before  the  separa- 

pinic.  Stele,  i4Ga.  412;  Com.  11.  Mac-  tion   of  county   and   city,  for   a  crime 

loon,  loi   Mass.  i ;  s.  c,   too  Am.  Dec.  committed  in  the  city,  held  to  remain 

89;  Com.  n.  Parker,  19  Mass.  (2  Pick.)  In  force  after  the  separation,  and  to  b« 
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Vn.  AitTtTrtimnrr.'— 1.  Power  and  Jnrudiotioii  to  Allow;  Eflbot — 
The  general  powers  which  courts  have  over  pleadings  does  not 
extend  to  indictments,  which  cannot  be  amended  without  the 
concurrence  of  the  grand  jury  by  which  they  were  found.*  And 
a  statute  which  authorizes  a  material  amendment  to  be  made  in 
an  indictment,  if  an  offence  which  the  constitution  requires  shall 
be  prosecuted  by  indictment  only,  the  statute,  it  is  thought,  will 
be  a  nullity,* 

triable  in  the  city  court,  State  v.  Kring,    davit  on  mhicK  a  criminal  proceeding 
74  Mo.  6t2.  iiefore  a  justice  is  based',  but  if  pemiis- 

The  defendant  was  indicted  for  mur-  sible  it  can  onl^  be  made  by  interlinea- 
der  committed  in  the  county  of  St.  tion  and  Bweanng  anew  to  the  original 
Louis,  an  organized  county,  to  which  affidavit,  or  by  substitution  of  a  new 
the  unorganized  counties  of  Lake  Carl-  one.  Strong  11.  State,  105  Ind.  1. 
ton  and  Itasca  were  attached  forjudl-  An  indictment  may  be  withdrawn  by 
cialpurposea.byanindictmententitledin  leave  of  the  court  and  recommitted  for 
the  counties  of  St.  Louis,  Lake  Carlton  amendment  to  the  grand  jury  by  whom 
and  Itasca,  and  found  by  a  grand  jury  It  was  found,  and  returned  into  court. 
selected   from   those    counties.      Htld,     State  t.   Davidson,   : 


selected   from   those    counties, 
that  the  Indictment  was  properly 
lied   and   found.     State  v.   Stokely,  16 


I   Coldw.   (Tenn.) 
184. 

A  justice  may  allow  a  complamt  to 
lie  amended,  either  as  to  jurisdictional 
Under    act  of   congress   of    August    or  other    facts.     Linhart   v.  BuifT.    11 
cth,  18S6,  dividing  California  into  two     Cal.  3S0. 

judicial  districts,  and  providing  in  sec-  An  indictment  will  not  be  held  de- 
tlon  II  that  "all  offences  heretofore  fective  or  insuHicient  if  enough  remains 
committed  in  the  district  of  California  to  constitute  it  good  alter  strilcing  out 
shall  be  prosecuted,  tried  and  deter-  the  objectionable  parts.  State  v.  Wall, 
mined  in  the  same  manner,  and  with  the     39  Mo.  53). 

same  effect,  to  all  intent  and  purposes.  Power  of  the  court  to  allow  er- 
as if  this  act  had  not  been  passed,"  the  roneous  allegations  in  an  indictment  In 
old  district  and  circuit  courts  for  the  respect  to  anything  or  person  to  be  cor- 
district  of  California  are  practically  rected  under  sections  291,103.  194,  Code 
continued  in  existence  for  the  purpose  Crim.  Proc.;  People  ti.  Richards,  44 
of  prosecuting  offences  antedating  the     Hun  (N.  Y.)  178. 

passage  of  the  act,  and  an  indlct>  Amending  of  name  is  permissible. 
ment  for  such  an  offence  found  by  the     Haywood  v.  State,  47   Miss.  1;  State  w. 

"   "'""   '■-■--■ — -■-     Manning,  14  Tex.  40i.     Oreven  adding 

to  where  the  offence  is  otherwise  set 
out.  Turpln  1!-  Slate,  19  Ohio  St.  540; 
Rough  u.  Com.,  78  Pa.  St.  405. 

Where  a  person  has  been  mdicted  by 
a  wrong  name,  and  he  discloses  his  true 
one  before  pleading,  such  name  shall  be 
inserted  in  place  of  the  one  under 
which  he  is  indicted.  See  People  v. 
Kelly,  6  Cal.  210;  Dukes  v.  State,  tl 
Ind.  51:7;  s.  c,  71  Am.  Dec.  370;  Com. 
V.  Hotley,  69  Mass.  {3  Gray)  458;  State 
V.  Schricker,  39  Mo.  365. 

».  State*.  Startup,  39  N.  J.  L.  {10 
Vr.)  423,  432;  Calvin  v.  State,  35  Ten, 
789. 

English  statutes  have  been  passed 
authorizing  amendments  to  be  made  to 
material  parts  of  an  indictment.  See 
Reg.  V.  Gumble.  L.  R..  2  C.  C.  i;  s.  c„ 
12  Cox  C,  C.  248;  11  W.  R.  299;  J7  L. 
T..  N.  S.  691;  42  L.  I.,  M.  G.  7;  Reg.  v, 
Hewins.    g    Car.    &.   P.   786;   Rt«.   t. 


I.  Rep.  848. 
1.  For  a  full  discussion   of  the  sub- 
ject of  amendment,  see  1  Am.   &  Eng. 
Qncy.  of  L,,  tit.   Amendment,    pp. 

3.  tianaway  v.  State,  12  Ala,  772; 
State  w.  Sexton,  3  Hawks.  (N.  Car.) 
184;  8.  c,  14  Am.  Dec.  484;  State  v. 
Harrison,  10  Yerg.  (Tenn.)  542;  Brad- 
shaw  -u.  Com.,  16  Gratt,  (Va,)  507;  s.  c, 
86  Am.  Dec.  722. 

If  an  indictment  is  defective,  lost  or 
destroyed,  the  remedy  ofthe  prosecution 
is  to  have  the  accused  reindicted.  See 
Ganaway  it.  State,  22  Ala.  772;  State  v. 
Harrison,  10  Yerg,  (Tenn.)  S42;  Brad- 
shawv.  Com.,  16  Gratt.  (Va.)  507;  s. 
c,  86  Am.  Dec.  722. 

tt  is  questionable  whether  the  court 
can  authorize  any  amendment  to  an  affi' 
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2.  Conaent. — To  permit  an  indictment  to  be  amended  on  motion, 
even  in  an  immaterial  matter,  without  the  consent  of  the  defend- 
ant, is  an  error  for  which  the  judgment  will  be  reversed." 

3.  Cimoiirreiioe  of  Grand  Jury;  ^mbmiBBion. — Where  an  indict- 
ment has  been  filed  with  the  court,  no  change  can  be  made  in 
the  body  of  the  instrument  by  order  of  the  court  or  by  the' 
prosecuting  attorney  without  resubmission  of  the  case  to  the 
grand  jury.  The  fact  that  the  court  may  deem  the  change  im- 
material, such  as  striking  out  words,  makes  no  difference.  The 
instrument  as  thus  changed  is  no  longer  the  instrument  of  the 
grand  jury  which  presented  it.* 

Orchard, 8Car.  &.  P. 561;;  Reg.  r.  Ash-  by  the  grand  jury.  People  u.  Camp- 
burton.  %  Q^  B.  48;  tiraves'e  Lord  bell,  4  Park.  Cr.  Cas.  (N.  Y.)  386. 
Campbell  Acts  119;  Archiluitd's  New  The  consent  of  the  defendant  to  a 
Crim.  Proc.  99,  correction  of  the  indictment  In  open 
BUtnta  of  JMfill.— In  this  country  court,  with  reference  to  the  date  of  the 
ic  of  the  states  have  passed  statutes  alleged    defence,   is    binding    on    him. 


of  jeofails  for  the  cure  of  mere  formal  McCorkle  v.  State,  14  Ind.  39. 

delects.     Slate   v.  Sides,   64   Mo.   383;  Where,  on  demurrer  to  an  indictment 

State  f.  Craighead,  32   Mo.  _;6i;   Aid-  for   larceny   in   stealing   a  dog,  It   was 

ridge  V.  Com.,  2  Va.  Cas.  447;  Com.  f.  stipulated  that  the    indictment  should 

Ervln.  3  Va.  Cas.  337;  Com.  v.  Bennet,  be    consider^    as     alleging    that    tht 

2  Va.  Cas.  23^;  Trimbte  v.  Com.,  2  Va.  dog  had  been  made  tame,  and  that  the 

Cas.    143.     See  Gregory    -n.   Slate,  46  defendant,  knowing  it  to  be  such,  felo- 

Ala.  151  \  Johnson  v.  State.  46  Ala.  2iz;  niouslv  took  and  carried  away,  etc.,  il 

State  V.    Kreps,   8  Ala.  951;   State  v.  was  ^ie/i/ that  the  stipulation  should  be 

Brown,  4   Port.  (Ala.)  410;   Dennis   i'.  disregarded  in  deciding  the  demurrer. 

State,   K,   Ark.  130;   People  v,  Kelly,  6  People  v.  Campbell,  4  Park.  Cr.  Cas. 

Cal.  sio;  Morrison  v.  Dapman,  3  Cal.  (N.  Y.)  386. 

J55;   Cain   V.    State,   4   Blackf.   (Ind.)  a.  £«/«r/<r  Bain,  ui  U.S.  1;  bk.  30, 

513;  State  V.  Elder,   ji    La.   An.   157;  L.  ed.  849;  9  Cr.   L.  Mag.  646;  3  Am. 

State  V.  Durbin,  20  La.   An.  40S;  Com.  L.  Reg.  433;   xs    Alb.  L.  J.  424.     Sec 

V.    Holley,    69   Mass.    (3    Gray)   45S;  State     v.     Witlirow.     47     Ark.     551; 

People  V.  Cook,  10  Mich.  164;  State  v.  McGuire  v.  State,  35  Miss.  366;  b.  c,  72 

Armstrong,   4    Minn.    335;    Miller    v.  Am.    Dec.    125;    State    v.    Sexton,    3 

State.     SI     Miss.      403;     Garvin      v.  Hawks.  (N.  Car.)  L.  184;  s.  c,  14  Am. 

State.  %i  Miss.  107;  Gambline  v.  Sute,  Dec.    5S4;    State   v.   McCarty,   2   Pin. 

45  Misk.  658;   Kline  r.  State,  ^  Miss.  (Wis.)  513;  I  Chand.  (Wis.)   199;  s.  c. 

317;    Rocco     II.    State,    37   Miss.  3^7;  54  Am.  Dec.  150. 

McGuire  f.  State,  35  Miss.  366;  s.  c.  This  was  the  doctrine  of  the  English 

72  Am.  Dec.   124;   State   -r.  Craighead,  courts  under  the  common   law.    It  is 

33  Mo.  <;6i'.  State  v.  Runnals,  49  N.  H.  the   uniform    ruling  of  the   American 

498;  State  !■.  Hart,  4  Ired.  (N.  C.)  L.  courts     except     where     statutes     pre- 

246;  Myer^  v.  Com.,    79    Pa.  St.  308;  scribe    a     different     rule,    and     it     is 

Com,  ».  Buzzard,   ^  Gratl.   (Va.)  694;  the     imperative     requirement    of     thi' 

Evans  v.  State,  is  Tex.  Sup.  303;  Boss-  provisions    of   the   Teias  constitution. 

hanJ  I'.  State,  25  Tex.  Sop.  207;  Com,  which  would  be  of  little  avail  If  an  In- 

V.  O'Brien,  2  Brews.  (Pa.)  566.  diclment  once  found  can  be  changed  bv 

I.Johnson    V.   State,   46    Ala.    212;  the  prosecutingollicer,  with  the  consent 

Gregory     v.      State,     46     Ala,      151;  of  the  court  to  conform  to  their  view- 

McCorkle  u.  State,  14  Ind.  39;   People  of   the     necessities    of   the    case.     Es 

V.  Campbell,  4  Park  Cr.  Cas.  (N.  Y.)  /arte  Bain,  121  U.  S.  1. 

386.  Upon  an  indictment  so  changed   tin- 

The  court  cannot  acquire  jurisdiction  court  can  proceed  no  further.    There  i;- 

to  try  an  offence  by  consent,  not  can  nothing  upon  which,  in  the  language  of 

the    averment     in    an     indictment    be  the  constitutirn,  the   prisoner  can   "bi' 

changed  by  consent  so  as  to  embrace  held  to  answer."     A   trial  on  such  iii- 

any  other  offence  than  that  presented  dictment  is  void.     There  is  nothing  to 
5.3i> 
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4.  Time  of  Amending^. — a.  Generally. — An  indictment  may  be 
amended  by  the  grand  jury  with  leave  of  the  court  at  any  time 
before  their  finding  is  recorded  and  they  have  left  the  court.' 
And  a  criminal  information  which  has  been  filed  by  an  officer  of 
the  government,  and  not  founded  upon  the  oath  of  the  grand 
jury,  may  be  amended  at  any  time  before  trial.* 

b.  Caption. — The  caption  is  no  part  of  an  indictment,  and 
may  be  amended  at  any  time." 

try.    B»   parta    B^n,  121     U.    S.    1.  The  empUon  Of  as  UuUctmtnt  which 

When  *n   Indictment  U  quaehed  on  erroneously'  states    the   j'Ar   when   it 

demurrer,  and  its   defects,  real  or  sup-  was  found,  may  be  amended.     State  v. 

posed,  can  be  easily  amended  by  resub-  Jenkint  (N.  H.},  10  Atl.  Rep.  699. 

mission  of  the  matter  to  the  grand  jury,  The  caption  of  an  Indictment  may  be 

It  should  be  done.  Instead  of  appealing  amended   by   the  minutes  of  the  court, 

the  judgment  on   the  demurrer  Co  this  or  by  what  appear?   on   the   bill  itself, 

court     State  w.  Withrow,  47  Ark.  SCI,  even  after  conviction   and  after  motion 

flonstlhitloiial  AmsiLdmBiLt.— The  in  arrest  for  the  defect.  Staten.Cre^ht, 

fifth  amendment   to   the  United  States  1  Brev.  (S.  Car.)  i6g;  s.  c.,  I  Am.  Dec 

Constitution,  providing  that  "no  person  6j6. 

shall  he  held  to  answer  for  a  capital  or  Bams — Amendment. — Any    error    in 

otherwise  Infamous  crime  unless  on  a  the   caption   is   amendable  at  any  time 

presentment  or  indictment  of  the  grand  before  the  indictment  is   removed  to  a 

jury,"  forbids  the  making  of  a   change  higher  court.     U.   S.   r.   Thompson,  6 

or  amendment   In   the   body  of  an  in-  McL.  (C.  C.)  56. 

dictment,  after    it    has    been    filed,  by  The  preface  to  a  bill  of  indictment  i* 

order  of   court   or   by  prosecuting  at-  no  part  of  the  presentment  of  the  grand 

tomey,   without    resubmitting   the  in-  jury,  and   may   be   wholly   omitted  or 

dlctment  to   the  grand  jury,  although  amended  at  any  time,  so  as  to  conform 

the  change  is  only  In   striking  out  sur-  to  the  other  records  of  the  term.    Stale 

plus    words.     S*  farle    Bain,    iii  (U.  ».  Gilbert,  13  Vt.  647. 

S.)  I.  Bun* — Gertlfleate    Hnna  praTnuQ.— 

CorrecHnK  christian   name  is  a   ma-  A  caption  may  be  amended  and  the  in- 

terial  amendment.  See  Garvin  v.  State,  dictment   certified,  nunc  fro  fume,  after 

53  Miss.  Wq;  Kline  v.   State,  44  Miss,  trial,  conviction,  sentence   and   writ  of 

311;  McGuire   f.  State,   35   Miss.  366;  error.     Brown  i-.  Com.,  j8  Pa.  St.  133. 

f.  c.,  73  Am.  Dec.  134.  Bune  ^  Amandmant     In    AppallAt* 

1.  State  V.  Creight,  1  Brev.  (S.  Car.)  Ooart.— The  capUon  to   an   indictment 

169;  s.  c,  3  Am.  Dec.  656.  may  be  amended  In  the  supreme  court, 

I.  Slate  V.  Weare.  38  N.  H.  314.  after  its  removal  thereto  by  certiorari. 

There  b  no  authority  for  withdraw-  upon  proof  of  the   necessary   facts;  or 

ing  an  Indictment   at  the  term  of  court  It  may  be  sent  back  to  the  lower  court, 

subsequent  to  the  term  at  which  it  has  there   to   be   amended  from  the  record. 

been   found,  and   recommitting  it  to  a  State   v.  Jones.  9  N.  J.   L.  (4   Halst.) 

different  grand  jury  for  amendment  by  357;  s.  c,  17  Am.  Dec.  483. 

the   addition   of*^  new   counts  or  other-  Amendment  to  Show  Fresaatmant. — 

wise.     State    v.   Davidson,    2    Coldw.  The  caption  may  be  amended  so  as  to 

(Tenn.)  184.  show  that  Ihe   actual   presentment  was 

5.  See  Territory  v.  McFarlain,  l  after  the  commission.  Allen  v.  State, 
Mart  (La.1  ai6;  s.  c,  5  Am.  Dec.  706;  5  Wis.  329. 

State    V.    Jenkins,    (N.    H.)     10   Atl.  Mr.   Bishop   says  (see  t  Bish.  Grim. 

Rep.  699;  State  ti.  Jones,  9  N.J.   L.  (4  Proc.,    ^  661,   662)    that    "there    are, 

Halst-)   357;    s.   c,   17   Am.  Dec.  483;  connected  with  the  caption  in  what  may 

Brown   V.   Com.,  78  Pa.  St.  izz;  State  be  termed  the  American  sepse— in  other 

V.  McCarly,  a    P;n.   (Wis.)  513;  s.   c,  words,    the    extended    commencement 

3  Chand.  199;  54  Am.  Dec.    150;  State  used   Instead  of  the  English  caption — 

V.  Creight,  i  Brev.  (S.   Car.)  169;  s.  c,  some  questions  fchich   are  a  little  diffi- 

3    Am.   Dec.   656;  State  v.  Gilbert,  13  cult  on  the  authorities,  though  perhaps 

Vt  647;  Allen  ti.  State,  5  Wis.  339;  U.  plain  enough  when  considered  in  the 

S.  V.  Thompson.  6  McL.  C.  C.  ^.  light  of  principle.     In  matter  of  legal 
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c.  As  TO  Time  ;  Dates. — An  immaterial  or  an  impossible 
date  in  an  indictment  may  be  corrected  at  any  time.' 

d.  Of  Record. — The  state  can  have  an  amendment  of  the 
record  at  any  time  after  the  commencement  of  the  trial  in  a 
criminal  case,  or  after  the  end  of  the  term,  if  the  court  is  clearly 
satisfied  that  it  accords  with  the  facts.* 

6.  A»  to  What  Matters.— a.  Errors  AND  DEFECTS  Generally. 
— It  is  the  duty  of  the  presiding  judges  to  cause  proper  correc- 
tions to  be  made  in  the  minutes  of  their  courts  to  the  end  that 
the  same  may  conform  to  the  truth,  especially  when  errors  or 
omissions  are  within  their  personal  knowledge.* 

principle,  this  extended  commencement  trict  court  was  being  held  when  the  In- 
or  cAption  is  no  part  of  the  indictment  dictment     was     presented,    after     the 
■«  8Wom  to  by  the  grand  jury;  it  Jb  a  parties     have     announced    themselves 
mere   foimal   statement  which,  though  ready   for   trial   upon  the  merits.     Os- 
placed  at  the  head  of  the  indictment,  is  borne  v.  State,'23  Tex.  App.  431. 
itillarnohighernalure  than  is  an  entry  The   indictment   referred    to    in  the 
on   the   docket  made   in    court  by  the  constitution   is   the  preeentation  to  the 
cleric — a  thing   which,   if  erroneous,  is  proper  court,  under  oath,  by  the  grand 
subject,  lilce  a  docket  entry,  to  be  cor-  ]ur^,  duly  empanelled,  of  a  charge  de- 
rected   by   an   order   of  the  judge;    or  scnt>ing  an  offence  against  (he  law  for 
when   it   becomes   transferred  into  the  which  the  party   charged  may  be  pun- 
permanent  records,  to    be    amended  lo  ished.     Ex  parte  Bain,  iii  U.  S.  i. 
tlie   same   extent  as  any   other  part  of  3.    Bilanskj   ;'.   State,   3   Minn.   427. 
those  records.     And  it  is  believed,  that  See  Franklin  v.  State,  28  Ala.  9;   Bod- 
(hough   the  decided  cases  may  not  i)e  kin  11.  State,  10  Ind.  381;  Com.  v.  Ma- 
very  distinct   to  this  effect,  and  though  goun,  So  Maes.  (14  Gray)  39S, 
tome  of  them   may  even  seem  to  come  Where    the    record,    in    a    criminal 
short,   this   doctrine   is,  on  the  whole,  prosecution  on  indictment,  fails  to  show 
■ustained  by  the  adjudged  law."  that  a  grand  jury   properly  empanelled 
1.  State   V.  Pierre,  39   La.   An.  915.  has  returned  the  Indictment  into   court, 
See  State   v.   Dominique,  30    La.  An.  the  court  has  authority  at  any  time  dur- 
J11;  Myers  n.  Com.,  79  Pa.  St.  308.  ing  the  term  of  the  trial,  to  make  a  suf- 
L'nder  the  Pennsylvania  act  of  1850,  iicient  entry  of  record,   to   rectify  this 
>«cCioD  13,  allowing  an  amendment  "in  defect.     Bodkin  v.  State,  10  Ind.  i8i. 
tben3meofdescriptioiiofanything,"the  The  copies  certified  by  a  magistrate 
tinic  laid  in  the  indictment  for  homicide  to  the  superior  court  In  a  criminal  case 
■nay  be  changed  afler  the  jury  has  been  may  be  amended   by   him  according  to 
enipantlied.     Myers  u.  Com.,  79  Pa.  SL  the  truth,  after  the  commencement  of 
30S.  the  trial  tliere,  and  the  defendant  may 
An  amendment  of  an  indictment  or  be  arraigned  and  tried  on  the  amended 
information  in  a  case  of  larceny,  chang-  papers.     Com.  x:  Magoun,  80  Mass.  ( 14 
■ng  the  name  of  the  alleged  owner  of  Gray)  398. 

"le  ilolen   property,  may   be   allowed  Where  the  trial  and  conviction  occur 

After  arraignment,  and  the  accused  can-  at  the  term  at  which  the  indictment  was 

not  complain,  after  conviction,  that  he  found,  the  court  may,  at  any  time  dur- 

wai  not  arraigned  under  the  indictment  ing  that  term,  as  well  after  as  liefore  the 

or  information   as   amended.     State  v.  conviction,  cause  its  clerk  to  endorse  on 

Dominique,  30  La.  An.  323.  the  indictment  "filed,"  and  to  dale  such 

Under  Code   Crim.   Pro.    Tei.,  art.  indorsement  according  to  the  fact,  and 

fj(^  which  limits  the  right  to  amend  an  to  sign  it;  and  may  also  cause  an  entry 

indictment  as   to  matters   of   form  to  to  be  made  on  the  minutes,  that  the  in- 


J'  time  belbre   an   announcement  of    dictment  was  returned  ii 
parties,  but  not  afterwards,  leave  cannot     ing  the  term,  and  may  alter,  amend,  or 


for  trial  upon  the  merits"  by  both     such  matters  the  court  has  control  dur- 


be  granted  to  amend  the  indictment  by     set  aside  aa  justice  may  require.  Frank- 
the  substitution  of  "fourth  Monday"  for    tin  v.  Slate,  28  Ala.  9. 
'■first  Mondar."   in   the   allegation    of        S.   State  v.   Pierre,  39  La.   An.  915; 
thetiine  at  which   the  term  of  the  dis-     see  State  v.  Slebbins,  19  Conn.  463;  s. 
537 


ib.  Google 


A>a>diMDt.                        INDICTMENT.  A*  t«  Tbit  ibtm 

b.  Formal  Matters. — Mere  formal  and  not  the  substantial 
defects  of  an  indictment  may  be  corrected  by  amendment.* 

c.  Charging  Offences;  Generally. — An  indictment  can- 
not be  amended  by  adding  new  charges  or  materially  altering 
those  already  charged  by  amending  by  inserting  words  and 
phrases  and  the  like/* 

c,    79    Am.    Dec.    ay.    Territory    v.  words   prescribed   by  the  conatitution. 

Christensen  (Dakota),  31    N.   W.   Rep.  Statf  w.  Amadon,  58  Vt,  sMi*-*^-' '   N. 

347;  State  V.  Freeman,  59  Vt. 661;  State  E.  Rep.  335. 

T'.  Gilmore,  9  W.  Va.  (141.  1.   State  v.  Armstrong,  4  Minn.  33s; 

An   amendment   is  allowable   where  Kline  r.  Slate,  44  Miss,  317;  Sanders  ». 

ihere  is  no  certificate  of  the   oath  of  a  Slate,  16  Tex.  119;  Bosshard   -o.   State, 

private  prosecutor  to  a  complaint  State  35  Tex.  (Supp.)  107;  Evans  v.  Stale,  aj 

V.  Freeman,  59  Vt.  66:.  Tex.  (Supp.)  303. 

The  record  of  the  proceedings  at  the  Tiit.  Misshsiffi  statute  authorizing 
trial  of  an  indictment  for  murder  dis-  the  amendment  of  indictments  applies 
closed  a  plea  of  defendant  that  did  not  to  such  defects  only  as  are  merely 
substantially  conform  to  the  statutory  formal,  and  not  to  those  which  are 
form,  but  after  the  term  of  the  judg-  material;  such  as  the  omisEion  of  the 
men^  and  upon  written  notice  served  words  "not  being  a  druggist  or  apothe- 
upon  defendant's  attorneys,  the  record  cary"  in  an  indictment  under  the  statute 
was  amended  from  the  recollections  of  prohibiting  the  sale  of  goods  on  Sun- 
the  clerk  of  the  district  attorney,  and  of  day.  Kline  r.  State,  44  Miss.  317. 
the  judge  presiding  at  the  trial,  and  After  going  to  trial,  an  indictment  for 
from  the  inspection  of  the  records  and  robbery  cannot  be  amended  by  insert- 
papers  filed  in  the  action.  Held,  that  ing  the  word  "feloniously"  Ijefore  the 
the  court  had  power  to  so  correct  the  word  "rob,"  State  v.  Durbin,  30  La. 
errors  in  the  record   as  would  make  it  An.  408. 

conform  to  the  facts,  and  to  sustain,  but  3.   Com.  v.  Rodes,  i  Dana  (Ky.)  59^. 

not    modify  or  disturb,   the  judgment.  See  State    v.    Joseph,  38   La.  An.    33, 

Territory  v.  Christensen    (Dakota),  31  State  v.   Runnais,  49  N.  H.  498;  The 

N.  W.  Rep.  847.  Edward,  14  U.  S.  (1  Wheat.)  161. 

ClsrlOAl  Errors  uid  Omlailoui.— Error  A  complaint  which  charges  the  re- 
in the  record  of  empanelling  a  grand  spondent  with  breaking  and  entering  a 
jury,  and  of  their  finding  of  an  indict-  dwelling  house,  and  making  an  assault 
ment, — corrected;  and  disregarded  as  and  badery  upon  its  owner,  cannot  be 
being  merely  clerical.  State  i'.  Gil-  amended  by  striking  out  the  charge  for 
more,  9  W.  Va.  ^t,  breaking  and  entering,  thus  leaving  it  a 

lufOrmatlou   may   be   unsndcd  after  complaint  for  a  simple  assault  and  bat- 

JnrylB  empkiisUed  ftnd  ivorn.  and  the  tery.     State  r.  Runnals,  49  N.  H.  498. 

trial    has  commenced,    by   erasing  the  Where  one  is  indicted,  and  convicted 

word  "Norwalk"  in  the  description  of  a  of  a   lesser   offence,  and  judgment   is 

railroad  company,  and  inserting  in  lieu  arrested   because   on   the    face  of   the 

thereof  the  words  "New  Haven,"  where  indictment    a     prosecufion     for    such 

the  place  on  the  railroad  at  which  the  lesser  ofl^ence,  is  barred  by  prescription, 

crime  was  alleged  to  liave  been  com-  the  case  cannot  be  remanded  to  enable 

mitted  was  more  fully  described  in  said  the  prosecuting  officer    to    amend    bv 

information  as  hcm^  between  Westport  averring     facbi   showing  a   suspension 

and  Norwalk,  particularlj-  when  the  in-  of    prescription.      Slate   v.  Joseph,  38 

formation  contains  other  counts,  quite  La.  An.  33. 

sufficient     to     proceed    with  the    trial  Where  the  evidence  Is  sufficient  to 

upon,  which  had  not  been  altered.  State  show   a    breach   of   the   law,  but    the 

V.  Stebbina,  29  Conn.  463;  s,  c,  79  Am.  information  is  not  sutficiently  certain  to 

Dec.  J23.  authorize  a  decree,  the  supreme  court  of 

Amendment    of   Conclnilon. — Where  the    United    States    will    remand    the 

two  counts  charge  same  crime,  one  end-  cause  to  the  circuit  court,  with  direc- 

ing    with    and    the  other   without  the  tions  to  allow  the   information   to   be 

words  "contrary  to  the  form,  force,  etc.,  amended.      The   Edward,  14   U.  S.  (1 

and    against   the  peace,"  the  defective  Wheat.)  2fii. 

count  may  be  amended   by  adding  Ihc  Wrons  Nitmber, — By  inadvertence  the 
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d.  Description  of  Person;  Misnomer, — It  is  error  to 
change  an  indictment  by  a  material  amendment,  such  as  correct- 
ing  the  christian  name  of  the  accused  without  the  intervention  of 
the  grand  jury,* 

e.  Ownership;  Description  of  Property.— In  some  states 
it  is  held  that  an  indictment  may  be  amended  for  the  purpose  of 
correcting  the  allegation  as  to  the  ownership  of  the  property  for 


countj'  ■ttornej'  endorsed  on  the  gubgti- 
tuted  inrormation  a  difTerent  number 
than  that  by  which  the  chhc  was 
oi^nalljr  entered  upon  the  docket;  and 
the  defence  therefore  objected  to  the 
substitute.  Held,  that  the  mi  stake 
should  have  been  corrected  upon  the 
motion  of  the  county  attorney,  or  by 
the  trial  court  upon  its  own  motion- 
Stiff  ti.  Statcii  Tex.  App.  155. 

VnwK  Worfl. — The  informaticn  in 
the  alleged  malEciouB  prosecution  was 
for  perjury,  and  alleged  that  the  preent 
plainlin's  evidence  in  a  certain  pilor 
action  was  material  to  the  issue  therein, 
tc.,  but  in  the  certified   copy  of  such 
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"  Aim-  InatMd  of  "  Or."— An  indict- 
ment that  defendant  did  "send  and 
convey,"  when  the  statute  makes  it  an 
offence  to  "  send  or  convey,"  may  be 
cured  by  amendment.  Larison  v. 
State,  49  N.  J.  L.  (20  Vr.)  156. 

Tha  omlsiloii  of  «  Svnre  cannot  be 
supplied  in  an  indictment.  State  v. 
Street,  i  Tayl.  (N.  Car.)  158. 

OmlMbm  of  "I>ia."~An  indictment 
charging  that  the  defendant  "  then  and 
there,  without  lawful  authority,  molest, 
disturb,  and  take  into  his  posseBBion," 
etc..  Is  fatally  defective  by  reason  of  the 
omission  oi'^  the  word  "  did,"  and  the 
court  cannot  supply  such  omission. 
State  ■v.  Daugherty,  30  Tex.  360. 

The  omission  of  the  word  "  did,"  in 
charging  an  offence,  cannot  be  supplied 
by  intendment  in  an  indictment.  State 
V.  Hutchinson.  26  Tex.  111. 

TlM  omludon  of  Uia  word  "  maimer" 
afler  the  words  "  undue,  angry  and 
threatening,"  in  an  indictment  for 
exhibiting  a  deadly  weapon,  contrary  to 
the  Mississippi  Code,  art.  56,  is  a  fonnal 
defect,  and  threfore  subject  to  amend- 


"doUan"  omitted 
from  an  indictment  for  larceny  may  be 
inserted,  during  the  same  term,  by  the 
grand  jury.  Garvin  -u.  State,  ^i  Misk. 
207. 

Omlssloa  of  WoTil*  of  DSBOrlptloii. — 
Where  it  is  claimed,  on  the  introduction 
of  Jhe  note  in  evidence,  the  signature  to 
which  is  alleged  to  have  been  fraud- 
ulently obtained,  that  there  Is  a  variance 
between  the  note  and  the  description  of 
it  in  the  information,  in  that  the  words 
"  North  Branch,"  appended  to  the  date, 
were  omitted  in  the  pleading,  it  is  com- 
petent to  allow  an  amendment  to  meet 
the  objection.  People  v.  Mott,  34 
Mlch.&i. 

1.  See  ShifT  v.  State,  84  Ala.  454: 
Garvin  r.  State,  52  Miss,  209;  Kline  i . 
Stale,  44  Miss.  311;  McGuIre  i'.  State. 
35  Miss.  366;  B.  c,  72  Am.  Dec.  124; 
Slate  V.  Lyon,  47  N,  H.  416;  People  v. 
Johnson,  104  N.  Y.  213;  Rough  r. 
Com.,  78  Pa,  St.  491;;  State  v.  Wash- 
ington, 15  Rich.  (S-  Car.)  L-  39; 
iackson  v.  Stale,  11  Tex.  a6i;  Reg.  i^- 
.arkin,  6  Cox  C-  C.  377;  s.  c,  lb  Eng. 
L.&  Eq.  571;  Dears.  C.  C.  365;  18  Jur. 
J39;23  L.  J.  M- C-I2S-  CemfareHe^ro 
Annie  Hammond  v.  State,  14  Md. 
135- 

An  Indictment  for  larceny  of  a 
pocket  book  "  of  the  goods,  chattels  and 

Croperty  of  J  R  and  J  E  R,  copartners, 
1  the  name  of  J  R  and  Son"  cannot  be 
amended  by  striking  out  the  words  "J 
R  and"  and  the  words  "copartners  in  the 
name  ofj  R  and  Son."  so  that  It  would 
read  "of  the  goods,  chattels  and  prop- 
erty of  J  E  R."     State  v.  Lj-on,  47  N. 

A  count  in  an  indictment  for  receiv- 
ing stolen  goods,  alleging  that  the  pris- 
oner received  the  goods  of  A.  B.,  •■he, 
the  said  A.  B.,  then  knowing  them  to 
have  been  stolen,"  cannot  be  amended 
bv  substituting  the  name  of  the  prisoner 
verdict.     Reg.  v.  Larkln,  6  Cox 
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such  amendment  will  not  prejudice  the  defendant;'  but  an  in- 
dictment which  fails  to  all^e  the  value  of  the  thing  stolen,  or  to 
■otherwise  properly  describe  such  property,  cannot  be  amended  * 
/  Place. — In  those  cases  where  the  variation  is  not  material 

Under  Code  Ala.,  1886,  f  43S9,  pro-  allowed  the  record   to   be  amended,  H 

viding    that     an    indictment    may     be  was  ield   no  error.    Jackson   v.  Sute, 

iimended   "with  the  consent  of  the  de-  11  Ten.  161. 

Tendant,  when  the  name  of  the  defend-  1.  See  State  v.  Hanks,   39   La.  An. 

ant  is  incorrectly  stated,"  it   is  reversi-  134;  Stste   v.   Dominique,  39  La.  An. 

ble  error  to  allow  an   indictment  to  be  313;    Garvin  v.    State,    52    Miss.    207; 

amended   so  as  to  correct  a   misnomer  People  v.  Herman,  45   Hun  JN.Y.)  175. 

set  up  hy  the  defendant's  plea  of  abate-  An  indictment  may  be  amended  after 

ment,  where  the  record  does  not  show  arraignment  in  a  case  of   larceny,  bj 

affirmatively   that  defendant  consented  changing  the  name  of  the  owner  of  the 

to   the  amendment.     Shiff  ii.  State,  84  stolen   property.     State  r.  Dominique. 

Ala,  454-  39  La.  An.  313^ 

The  provisions  of  the  N.  Y.  Code  Under  La.  Rev.  SUt.,  4  1047,  the  in- 
Crim.  Proc.  54  293-195,  authorizing  4he  formation  or  Indictment  for  larceny 
Amendment  of  Indictments  in  respect  to  may  be  amended  for  the  purpose  of  cor- 
the  name  of  any  persons,  are  not  in  recting  the  allegation  as  to  the  owner- 
violation  of  the  constitution.  People  ship  of  the  property,  If  the  judge  is 
ri.  Johnson,  104  N.  Y.  215.  satisfied   that  such  amendment  will  not 

Under  the  Pennsylvania  act  of  1869,  prejudice  the  defence.     State  «.  Hanks, 

§  13.  relating  to  criminal  procedure,  an  39  La.  An.  234. 

indictment   may  be   amended  after  the  This   act  is    not    repugnant   to   La. 

trial   has  begun,   by  inserting  the  name  Const.,  art.  S,   providing  that   accused 

of   the   person   to  whom    intoxicaling  shall   have  the  right  to  be  Informed  of 

liquor  has  been  sold.     Rough  v.  Com.,  the  nature  and  cause  of  the  accusation, 

78  Pa.  SI.  495.  etc.     State  v.  Hanks,  39  La.  An.  234. 

Plu  In  Ai>at«ra»nt — BntntltvUflB  at  Where,  upon  a  trial  for  larceny, 
B«kl  Nuna. — The  district  judge  may,  there  is  a  variance  l:«tween  the  allega- 
;ifler  a  plea  in  abatement  for  mis-  tion  and  proof  as  to  the  owner  of  the 
nomer,  amend  an  information  for  goods  alleged  to  have  been  stolen,  the 
larceny  by  the  substitution  of  the  real  indictment  may  be  amended  in  that  re- 
name of  the  defendant.  State  v.  Wash-  spect.  The  name  of  the  owner  is  no 
inglon,  IS  Rich.  (S.  C.)  L.  39.  material  attribute'of  the  crime  charged, 

Mdnetion    Und«r    FromiM    of    Uiit-  People    v.   Herman,  45    Hun   (N.  Y.) 

rlaga. — In  an  indictment  for   seduction  175. 

under   promise   of   marriage,  the    sur-  Section  293,  Code  Crim.  Proc.,  allow- 

name   of   the  woman   was   incorrectly  I ng  such  amendment,  is  not  unconstltu- 

given    as    "Olivert"   instead    of  "Oil-  tional.      People   v.    Herman,    45   Hun 

phanl."     f/rlii,  that  the  defect  was  one  (N.  Y.)  175. 

which  might  be  cured  by  amendment  An  indictmentfor  larceny  erroneously 
at  the  outset  of  the  trial,  and  that  the  alleged  the  ownership  of  the  property 
statute  allowing  such  an  amendment  stolen.  //eM,  that  an  amendment, 
(N.  Y.  Code  Crim.  Proc.,  44  2^3-295)  after  the  trial  had  commenced,  would 
was  not  in  violation  of  the  provision  of  be  allowed,  under  a  statute  authorizing 
the  state  constitution  that  "no  person  amendments  in  such  cases,  on  or  before 
shall  be  held  to  answer  for  a  capital  or  trial,  where  the  variance  is  not  material 
otherwise  infamous  crime  .  .  .  un-  to  the  merits,  and  the  defendant  can- 
less  upon  presentment  or  indictment  of  not  thereby  be  prejudiced  (La.  Rev. 
s  grand  jury"  (art.  I,  ^  6).  People  f.  Stat.,  4  1047).  State  v.  Hanks,  39  Ij. 
Johnson,  104  N.Y.  213.  An.  234 

Anendlns  Tonmui'i  ITama, — Where,  InMrtlus  IDddls  initial  la  Huaa  of 
on  a  plea  that  the  foreman's  name  was  Owner. — In  an  indictment  for  larceny 
not  there,  it  appeared  to  the  court  be-  the  initial  of  the  middle  name  of  the 
low  that  the  wrong  christian  name  was  owner  of  the  stolen  property  may  be  in- 
recorded  in  the  bwk.  but  that  the  fore-  serted,  as  of  course,  by  the  district  at- 
tnan  was  sometimes  known  by  one  and  torney.  Garvin  v.  State,  52  Miss.  107. 
flometlmes  by  the  other,  and  the  judge  S.   Slate  i>.  Goodrich,  46  N.  H.  186. 
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to  the  merits,  a  chat^e  of  the  place  in  which  the  offence  is  said 
to  have  been  committed  is  not  necessary,  and  not  material.*  la 
such  a  case  an  amendment  is  allowable,  even  after  trial  has  com- 
menced, a  reasonable  delay  being  granted,  if  requested  by  the 
defendant.* 

g.  Time. — The  time  when  an  offence  is  alleged  to  have  been 
committed  is  a  matter  of  substance,  and  for  that  reason,  if  dc- 
fective,  cannot  be  cured  by  amendment.* 


Where  defendant  was  indicted  for  tion  between 
fcloniouBlj'  stealing  shoes  belonging  to  ment  and  the  proof  as  to  the  name  of  a 
a  certain  corporation,  and  the  People  countv  or  place,  etc.,  and  in  all  cases- 
failed  to  prove  the  incorporation  of  the  when  the  variation  is  not  material  to 
company,  but  it  appeared  \iy  the  evi-  the  merits,  //c/i^,  that  while  the  amend- 
dence  that  one  B  was  its  superintend-  ment  was  not  necessary  there  was  no 
ent,  having  lawful  po«sesBion,  care  and  error  in  allowing  it,  the  court  takin|r 
custody  of  the  properly  mentioned  in  judicial  cognizance  of  the  division  of 
the  indictment;  and  before  this  evidence  counties  into  townships,  and  Its  juris- 
was  taken  the  People  applied  to  the  diction  being  co-eilensivc  with  the 
court  to  amend  the  indictment  by  stat-  body  of  the  county.  People  ■o.  Waller 
Ing  that  B  was  the  owner  of  the  stolen  (Mich.),  38  N.  W;  Rep.  161. 
property, — the  granting  of  the  amend-  a.  State  f.  Stebbins,  29  Conn.  463. 
ment  was  proper  under  N.  Y.  Code  It  is  otherwise  where  the  informatioti 
Crim.  Proc.,  4  293,  which  provides  sub-  contains  no  such  defect,  but  the  attorney 
stantially  that  when  a  variance  between  for  the  slate  is  unable  10  bring  the  proof 
the  allegation  and  proof  shall  arise,  etc.,  necessary  for  a  conviction.  In  this  case 
if  the  defendant  cannot  be  prejudiced  in  the  attorney  has  no  right  to  withdraw 
his  defence  on  the  merits,  the  court  may  the  prosecution  and  commence  anotherr 
direct  the  indictment  to  be  amended  but  the  defendant  is  entitled  to  an  ac~ 
according  to  proof.  People  v.  Herman,  quittal.  State  v.  Stebbins,  19  Conn. 
45  Hun   175.  463. 

1.   State  V.  Stebbins,  ig  Conn.  463;  3.   Com.  v.  Seymour,  2  Brews.   (Pa.> 

People  T-.   Waller    (Mich.).   38,  N.  W.  (67;    Slate   n.    Davidson,  36  Tex.  325; 

Rep.  »6i.  Sanders  v.  State,  26  Tex.   icg;   Huif  u. 

An  information  In  one  count  charged  State,  33  Tex,  App.  391;  State  i>.  Ken- 
a  then  committed  on  the  railroad  cars  nedy,  36  Vt.  563.  Compare  Williams 
"between  Westport  and  Norwalk,  two  i>.  State,  55  Ga.  391 ;  State  11.  Barnett,  j 
of  the  stations  of  the  New  York  and  Kan.  250;  s.  c,  87  Am.  Dec.  471;  State 
Norwalk  Railroad  Company."  After  tj.  Fontenette,  38  La.  An.  61 ;  State  tj. 
the  jury  was  empanelled  and  the  trial  Blaisdcll,  49  N.  H.  Si ;  State  v.  Jenkins 
had  commenced,  the  attorney  for  the  (N.  H.),  10  Atl.  Rep.  699;  Osbom  v. 
stale  moved  to  amend  the  information  State,  24  Tei,  App.  398;  Mitten  v- 
by  inserting  the  word  New  Haven  in  State,  24  Tei.  App.  346. 
the  place  of  Norwalk  in  the  description  Where  an  Indictment  ehaxgea  tlia  of- 
of  the  railroad  company,  which,  against  fance  aa  adtilt«ry  to  have  been  com- 
the  objection  of  the  prisoner,  was  al-  mitted  in  the  year  1800,  *e/rf,  Ihatthe 
lowed  by  (he  court.  There  were  three  commonwealth  could  not  amend  by  in- 
other  counts  in  the  information  in  which  serting  the  word  "sixty -eight."  jjom. 
the  railroad  was  properlv  described,  -v.  Seymour,  i  Brews.  (Pa.)  567. 
Hrld.  that  the  amendment  was  prop-  Data  Snbaeqngnt  to  Finding  of  tnAtot- 
erly  allowed.  Stale  -b.  Stebbins,  29  ment. — Although  the  laying  of  the 
Com.  463.  commission  of  the  alleged  offence  in  an 
Amandnunt  aatoPlMe. — An  informa-  indictment  at  a  date  later  than  that  of 
tion  alleging  the  crime  to  have  been  the  finding  of  the  Indictment  was  a 
committed  in  S.  township  was  by  per-  clerical  error,  the  indictment  cannot  be 
mission  of  the  court  amended  so  as  to  amended.  Stale  t'.  Davidson,  36  Tex. 
allege  the  commission  In  T.   township,  335. 

in  the  lame  county,   under   How.  Stat.  An  Indiotmuit  fot  the  Ule  «f  Uqnnr, 

Mich.,  4  9537,  providing  that  an  amend-  which  does  not  state  the  year  in  which 

ment  tnajr  be  allowed  in  case  of  a  varia-  such  sale  was  made,  and  which  allege* 
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Sk  fonncr  conviction   in   a  certain  year,  dor  tlie   order  of  the   court  by  merely 

without   naming   the   month   and   day,  erasing  the  wrong  date  and  subctltuting 

cannot  be  amended  after  appeal  to  the  the  proper  one;  but  such  amendment  b 

uupreme  court.     State  v.  Kennedy,  36  unnecessary,   as   the   allegation   of  the 

Vl.  563.  time  when  the  terr   "- ' 

Amendtnc  IM'M  *>  AffldAVlt  of  Attor-  plu«age.   OEborn  v 

naj. — An   information  charged    an  of-  398. 

fence   to   have   been   committed   on  or  WlMre  ui  InroRnatlon  chsria*  la  Uu 

about   the   isl   day  of  April,  while  the  past  teuae   that  an    offence   has    been 

complaint  on  which  it  was  founded  al-  committed,    but     names    a    date    sub- 

leged  the  offence  to  have  been  commit-  sequent  to  the   date  of  the  information, 

ted    on    the    list    day  of  April,  some  the  court  may  permit  an  amendment  so 

twenty  days  subsequent  to  the  commis-  as  Co  place  the  date  prior  to  that  of  the 

sion  of  the  offence  as  laid   in  the  infor-  information  without    trespaasing  upon 

mation.     On  affidavit  of  the  county   at-  the  substantial  rights  of  the  defendant. 

tomey,  stating  that  the  date  in  the  com-  State  v.   Cooper,  31  Kan.  50S;  State  v. 

plaint  had  b^n  changed   by  someone  Barnett,    3    Kan.   350;   s.    c,    87  Am. 

aince  the  filing  of  the  information,  by  Dec.  471. 

the   Insertion  of  the  figure   "3"  before  Tranofer  Cartlfloate — OorracUon. — An 

the  figure  "i"  in  the  complaint,  BO  as  to  Indictment   alleged   the  commission  of 

make   the   same  read  "iist"  instead  of  the  offence  on  and  for  one  year  prior  to 

"1st,'  as  originally  written  by  him,  and  the  first  day  of  December,  1S84.     The 

■on  motion  of  the   county   attorney  the  case  was  transferred  to  the  county  court, 

complaint  was  ordered   to  be  amended  and  the  certificate  of  the  district  clerk 

•o  as  to  correspond  with  the  informa-  recited  that  the  term  of  the  district  court 

tion    in    that    particular.      Held,  error,  was  held  In   December,    1885,  and  that 

The  remedy   under   Tex.   Crim.  Code  the  indictment  was  presented  December 

Froc.,  art.  434,  was  by  substituting  an-  18th,  jSS6.     Defcndan'K  moved  to  quash 

«ther  indictment  or  information.     Huff  the  certificate,  and  pleaded  to  the  juris- 

11.  Slate,  23  Tex.  App.  291.  diction,  alleging   that  If  the  certificate 

An  indlelmmt  for  bnrglur,  defeotlTa  was   correct,   the   indictment   was  pre- 

In  ebargtas  Uw  tlma  of  the  oflcnce,  is  sented   more  than   two  years  after  the 

curable   by   amendment,  or  by  verdict.  commisBion   of   the    offence,   and   wa» 

State  v.  Blaisdell,  49  N.  H.  Si.  barred  under  the  Tex.  Crim.  Code  Proc, 

Wliare  Ul*  bUAk  for  tbe  rMtf  In  AB  IB-  art.   300.     The   motion   and  plea  were 

dletmant  la  nnfllad  it  may  be  amended  overruled  by  the  court,  as  by  an  inspec- 

«ven  afler  the  evidence  is  closed.    State  tion  of  the   record  the  court  wasaatis- 

V.  Fontenette,  38  La.  An.  61.  fied  that  a  clerical  error  had  been  com- 

But  it  has  been  held  that  an  Indict-  mitted  in  writing  [886  for  1&85.  Hrld, 
inent,  in  which  no  time  at  all  is  slated  as  the  transfer  certificate  being  amendable 
the  date  of  the  commission  of  the  of-  should  have  been  corrected  by  the  prop- 
fence,  will  not  support  an  indictment  or  er  officer,  and  in  case  the  prosecution 
conviction.  See  State  v.  Beckwith,  l  refuse  to  amend,  the  motion  and  plea 
Stew.  (Ala.)  318;  a.  c,  18  Am.  Dec.  46;  should  have  been  sustained.  Mitten  i'. 
State  V.  Roach,  3  Ilayw.  (N.  Car.)  L.  Stale.  34  Tex.  App.  346, 
351;  s.  c,  1  Am.  Dec.  362.  ImpcMtlbla  ratoia  Oat*  is  fatal  to  an 
I  ttatamant  in  an  indict-  indictment.  State  v.  Sexton.  3  Hawks 
o  7«u  in  which  it  was  found  (N.  Car.)  184;  s.  c,  14  Am.  Dec.  584. 
..J  t J .  c...  „  .,Q„  „  Abont."— Where  an  indict- 
ment or  information  for  murder  alleges 
the  offence  to  have  been  comtnitted  "on 
If  it  appears  from  the  minutes  of  the  or  about  the  i  itli  day  of  August"  in  a 
court  that  a  bill  ofindictment  was  found  given  year,  the  words  "on  or  about'' 
in  the  present  year,  an  entry  at  the  in  view  of  the  provisions  of  the  Crlm- 
conclusion  of  the  bi!l,  giving  it  date  in  inal  Code  of  Kansas,  may  be  treated  as 
a  future  year,  will  be  disregarded.  Will-  surplusage,  and  the  averment  In  the  in- 
lams  V.  State,  ;j  Ga.  391.  formation  as  to  time  will  be  sufficiently 

Mtaatatemeiit— FormMiiIBubatance. —  specilic  and  certain.      State  v.  Harp,  31 

The  misstatemenb;  in  an  indictment  as  Kan.  498;  State  v.  Barnett,  3  Kan.  350; 

Jo  the  day  on  which   the  term   of  the  s.  c,  87  Am.  Elec.  471. 

court  to  which  the  same  was  presented  ObUBlnc    OBUiee    tn    Fnat  Tama.— 
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TUL  CoBTSns;  AVEBMEHTB.— 1.  Formal  and  Technical  Katten. 
— a.  Position  or  Locality  of  Averment. — The  venue  should 

be  laid  and  the  time  stated  with  certainty  and  precision  for  every 

material  and  issuable  allegation  in  an  indictment,  either  in  the 
margin  or  body  of  the  count,  or  by  words  of  reference.*     It  is 

milted,  but  nantes  a  dale  subsequent  to  An    indlotme&t    for     ■ollins   Uqnon 

tbe  date  or  the  inrormation,  the  court  contrary  to  thu  New  York  act  (i  R.  L. 

may   permit   an    amendment  bo  as  to  484)   should  state  the  place  of  the  sale, 

place  the  date  prior  to  that  of  the  infor-  Blasdell  t.  Hewit,  3  Cai.  (N.  Y.)   137. 

■nation,  without  trespaEsing   upon   the  As    lAdlottnant  .for    •xtortlon    must 

•ulMtanlial  rights  of  the  defendant.  State  show  the  place  where  the  offence  was 

V.Cooper,  31    Kan.    1508;    State  v.  Bar-  committed,  in   eipress   words.      Ilalscy 

nett,  3  Kan.  150;  s.  c'.,  87  Am.  Dec.  471.  v.  State,  4  N.J.  L.  (i  South.)  324. 

1.  See   Nicholson  n.   State,   18   Ala.  A  oompUlnt  wliiolt  dOM  not  nun*  uiy 

j3o;  B.  c,  54  Am.   Dec.  168;  Sute  v.  oooutr,  in  laying  the  offence,  is  fatally 

WatrouB,    13    Iowa  4S9;   Territory   v.  defective*  Ihe  complaint  should   show 

Freeman,  McCah.   (Kan.)  56;  State  v.  upon   its  face,  in   substance,  that  such 

Thurslin,  35  Me.  105;  s.  c,  ;3  Am.  Dec.  offence    has    been    committed    as    the 

to6;  State  v.  Turnbutl,  78  Me,  393:3  N.  justice  has  authority  to  deal  with,  which 

Eng.    Rep.   46;    Com.    v.    Bolkom,    20  it  does  not  unless  ft   shows  that  it  was 

Mass.  {3  Pick.)  281;  Com.  £>.  Springfield,  committed  within  the  county.     People 

7  Ma^s.  9;  People  x>.  Gregory,  30  Mich.  v.  Gregory,  30  Mich.  371. 

371;  State  i',Cotlon,i4N.  H.  143;  State  An   indictment  which  does   not  lay 

V.  Dayton,  33  N.  J.  L.  (3  Zab.)4g;  s.  c,  the  venue  of  the  offence,  other  than  If 

53  Am.  Dec.  170;  Halsey  v.  State,  4  N.  the  "second  judicial  district,  Territorj' 

jf.  L.  (I  South.)  346;   Hou«er  v.  People,  of  Kansas,"  is  bad,  because  such  Indict- 

46  Barb.  (N.  Y.)  33;  Blasdell  v.  Hewit,  ment  does   not   lay  the   venue  in  any 

3  Cai.   (N.  Y.)  137;  People  v.  Matlier,  county  in  such  judicial  district.    Terrl- 

4  Wend.  (N.  Y.)ji9;  s.c,  Ji  Am.  Dec.  torj-    v.    Freeman,    McCahon    (Kan.) 
12a;   Heikcs   *.   Com.,  16   Pa.   St.  513;  56. 

Melton    V.    State,   3  Humph.   <Tenn.)  Where  the  record   showed  that  the 

^\   State    V.    McClure,    13  Tei.    iy,  court   was   held  at  L,  that   the  jurors 

Searcey  o.   State,  4  Tex.  4iio;  State  v.  were  from  L  county,  and  that  the  grand 

Bacon,  7  Vt.  213;  State  i'.  Kube,  loWis.  jury  were  sworn  to  enquire  for  the  body 
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i24;b.c.,39  Am.  Dec.  179.  Comfare 
Morgan  v.  State,  19  Ala.  i;.^6;  Haskins 
f .  People,  16  N.  Y,  344;  Wickham  v. 
State,  7  Coldw.  (Tenn.)  525;  U.  S.  v. 
Wilson,  t  Bald.  (C.  C.)  78. 

Flaoa  la  MMntUl  only  upon  Ihe 
question  of  jurisdiction.  IleilieB  v. 
Com.,  26  Pa.  St.  513. 

The  place  where  the  crime  is  alleged 
to  have   lieen   committed   must   be  set 
forth   with  such  distinctness   that   the     havi 
judgment   rendered    on    the   indictmi 


.   bar   t 


sufficiently  appeared  that  the  c< 
held    for  L  county,  without  an   express 
allegation   to   that   effect.      Melton   u. 
Slate,  3  Humph.  (Tenn.)  389. 

The  addition  of  the  eonnty  of  the 
deftadaat'e  reildenoe  is  mere  matter  of 
form,  and  Iht-  failure  to  aver  it  does  not 
affect  the  validity  of  an  indictment. 
Morgan  v.  State,  19  Ala.  556. 

In  an  indictment  for  a  simple  larcenj, 

it  is  sufficient  to  allege  the  taking  to 

been     in    the  county  where  the 

found.      Haskins      x: 


e  offence.  State 
1'.  Cotton,  34  N.  H.  (4  Fofii.)  143. 

An  indictment  pursuant  to  Hart.  Dig,, 
art  481,  for  disturbing  religious  worship, 
must  allege  that  the  offence  was  com- 
mitted in  some  one  of  the  places 
mentioned  therein.  Stale  v,  McCiure, 
13  Te>.  33. 

Affidavit  and  information  need  not 
specifically  describe  the  location  of  an 
alleged  public  nuisance.  Dronebei^er 
7'.  State,  III  Ind.  105. 


I   second     People,  16  N.  Y.  344. 


An  Indictment  Icjliig  tbe  oOttnoe  In 
tna  word!  of  ttie  law  creating  it,  need 
not  htate  the  county  in  which  the  of- 
fence was  committed,  providing  it 
shows  that  the  court  had  jurisdiction. 
U.  S,  V.  Wilson,  1  Bald.  (C.  C.)  78. 

It  is  not  necessary,  under  the  pro- 
visions of  the  Tennessee  Code,  to  al- 
lege, in  an  indictment,  that  the  offence 
charged  was  committed  In  any  par- 
ticular county.  But  the  proof  should 
show   a  state  of  facts  bringing  the   of- 
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immaterial  in  which  part  of  an  indictment  a  necessary  averment 
is  found  if  the  averment  is  otherwise  sufficient.' 

b.  Formal  and  Technical  Errors. — Although  an  iodict- 
ment  may  be  technically  faulty  and  informal,  yet  if  all  the  aver< 
ments  required  by  statute  are  sufficiently  made,  and  the  accused 
is  fully  apprised  of  the  offence  with  which  he  is  charged,  it  is 
substantially  good.*  Formal  and  technical  errors  are  fatal  only 
where  they  aflect  the  indictment  or  the  substantial  rights  of  the 
defendant.  Thus  an  omission  to  lay  a  venue  of  the  offence 
charged  is  a  fatal  defect,*  except  in  those  cases  where  place  is  not 

Tence    within    the    iurUdictlon  of   the     Peter  v.  State,  4   Miss.   (3   How.)  433. 
county   in  which   the   indictment   waa         In   Georgia,  all  technical  eiceptian» 


preferred-  Wickham  v.  State,  7  Coldw.  to  indictments,  which  would  be  good  at 

(Tenn.)  525.  common  law,  are  unavailing  under  the 

In  ft  prootedlni  befoia  a  toxsm  for  a  penal   codej    provided   the    offence    w 

violation  of  a  municipal  ordinance,   the  charged   in  the  terms  and  language  of 

warrant  need  not  allege  that  the  offence  the  code,  or  bo  plainlj  that  the  nature 

was  committed   in  the  county  in  which  of  the   ofTence   charged   mav  be   easll; 

the   municipality    is  situated.    Beasley  understood   by   the   jury.     Studatill  v. 

V.  Beckley,  28  W.  Va.81.  State,  7  Ga. 

In     Trespaai. — If    the     county  "     " 

named  In   an  indictment   for  trespass.  State  ii 

the  nearest  meridian  need  not  tie  stated.  316;  Smith  v.  State,  15  >.ei.  App.  454; 

State  V.  Watrous,  13  Iowa  489.  Orr  v.  State,  35  Tex.  App.  453;  Jane  v. 

In     HUdemeuiiiTB. — Indictments     in  State,  3  Mo.  61;  State  i>.   Hardwick,  i 

cases  of  misdemeanor  or  felony   must  Mo.  226. 

not  only  aver   the  town,  but  also  the  AUsKfttlon     Of    Tentie. — An     offence 

county,  where  an  offence  Is  committed,  charged  to   have  been  committed  In  a 

If,  from  the  terms  of  the  location  of  the  certain   place  named,  which   Is  within 

town  or   district,  by  the   act  of  incor-  the   jurisdiction    of  the   court,   is  well 

poradon,  the  court  cannot  conclude  that  pleaded.  Com.  v.  Carroll,  145  Maw. 403. 

the  whole   town,   district,   or  unincor-  Under  Code   Crim.   Proc.  Tex.,   art. 

porated  place,  lies  in  one  county.   Com.  430,  sutxl.  5,  providing  that  "it  must  ap' 

V.  Springfield,  7  Mass.  9.     But  It  seems  pear"  from   an   inrormation   "that    the 

that  an  indictment  for  a  capital  offence,  place   wliere  the  offence  is  charged  to 

in  all  cases,  should  lay  both  the  county  have   been    committed    is    within    the 

and  town.     Com.  v.  Bolkom,  3o  Mass.  jurisdiction  of  the  court  where  the  in- 

(3  Pick.)  281.  formation    is     filed,"    an     information 

1.  State  V.  Divoll,  44  N.  H.  140.  omitting    the    allegation    of   venue    Is 

BafwTlni to  Formar  Ootirt. — It  is  not  fatally   defective,    and    that    the  com- 


good    pleading   to    refer    to   a   former     plaint   alleges  the 


the  defect.      Orr  v.  State,  Jj   Ten.  App. 

but  it  is  a  matter  of  form   only,   and  453;  Smith  ti.  Stale,  25  Tex.  App.  454. 

cured  by  Rev.  Stat.  U.  S.,  1)  1015.  U.  S.  where  an   informaUon  fails  to  allege 

w.  Jolly,  37  Fed.  Rep.  108.  the   venue  as  required  by  Code  Crim. 

Where  a  chaise  is  properly  laid   in  Proc.  Tex.,   art.   430,  subd.   j,  but  such 

one  count  of  an   indictment,  it  may  be  venue   is  alleged  in  the  complaint,  the 

referred    to    in  another   coimt  by   the  prosecution   will   not  be  dismissed,  but 

words  "said"  and  "aforesaid,"  to  const!-  the  cause  will  be  remanded,  that  a  new 

tute  a  sufficient  averment.     Frazler  v.  information   may  be  presented.     Orr  v. 

Felton,  1  Hawks   (N.  Car.)  231.  State,  35Tex.  App.  453*  Sraithn.Sute, 

9.  Com.  TI.  Goulding,   135  Mass.  c,t,2\  25  Tet^  App.  454. 

State  V.  Coulter,  46  Mo.  564;  FItcli'  v.  Under    the  criminal   code  of  Texas 

Respublicam,3  Yeatee  (Pa.)  49;  Thomas  (Pasch.   Dig.,  art.  2863,  2864  and  3105), 

r.  State,  18  Tex.  App.  21^.  no   person   can   be   convicted  of  crime- 

An   indictment,  defective  In  a  mere  unless   the   indictment   charges  the  of- 

formatity,  is  sufficient  frima  facie  K,y\'  fence   to   have   been  committed  witltln 

dence  to  remand  the  prisoner,  on  the  re-  the  jurisdiction  of  the  court     Field  p. 

versal   of   the  judgment   against  him.  State,  34  Tex.  39. 
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essential  to  the  description  of  the  crime,* 

c.  UnpreJUDICIAL  Errors. — Mere  clerical  errors  will  not 
vitiate  an  indictment  unless  they  change  the  word  or  obstruct  the 
meaning;*  and  where  an  indictment  can  be  clearly  seen  to  be  a 
mere  clerical  mistake,  a  motion  to  quash  will  be  denied.*     Thus 

An   indictment  charging    the   com-  properlji  laid;  that  the   words  "United 

mission  of  an  offence  at  a  certain  city  States  of  America"  were  mere  surplug- 

and  county,  which  are  within  the  juriB-  age.     Pickett  v.  U.  S.,  i  Idaho  (N.  S,) 

diction   of   the   court,   laj'S   the  venue  513. 

aufficienlly.     People  u.  Lafuente,  6  Cal.  AllesliLS  Tarm   of   Conn.— Where  it 

loi.  becomes    necessarj'.   in    charging    the 

Where  the  statute  directed  the  courts  commJKBion  of  an  offence,  to  all^e  thai 
to  be  held  at  "Con  way  borough,"  and  a  certain  term  of  a  county  court  wait 
the  indictment  alleged  that  the  bill  was  duly  holdcn,  it  is  not  eulticient  to  allege 
found  at  "Horry  Court  House,"  both  that  it  was  holden  by  and  before  Ihc 
names  meaning  the  same  place,  the  chief  judgeof  such  court. without  men- 
latter  was  regarded  as  the  more  precise  lion  of  any  assistant  judge.  If  either 
term,  and  it  was  held  that  they  were  of  the  judges  is  named,  It  should  appear 
equivalent,  and  that  the  bill  was  good,  that  at  least  a  quorum  of  the  court  held 
State  v.  Thayer,  4  Strobh,  (S.  Car.)  the  term.  State  v.  Freeman,  15  Vt. 
j86.  ^^^. 

Where  it  becomes  necessary  in  charg-  An   Indletmeat    t«t    taatardy,  under 

Ing   the   commission  of   an   offence  to  Md.  Code,   art.  13,  need   not   set   forth 

allege  that  a   certain  term  of  a  county  the  residence  of  the   mother,  but  must 

court  was  duly  holden,  if  it  be  alleged  show  in  what  county  the  child  Is  at  the 

that  a  particular  cause  was  tried  by  and  time   of  the   indictment,     Robinson  c. 

before  the  chief  judge,  it  should  appear  State.  68  Md.  617. 

in  the  indictment  that  one  or  both  of  If  a  respondent  in  an  indictment  be 
the  other  judges  assisted  to  try  it,  or  described  as  of  A,  it  will  be  sufficient 
that  they  were  unable  or  disqualified  to  if  the  evidence  prove  him  to  be  con- 
lit  on  the  trial.  State  i^.  Freeman,  15  versant,  that  is.  emptmied  or  engaged 
Vt  722.  in   A,   although   his   <amilv   reside    In 

The  allegation  in  an  indictment  that  another   place.     SUte  ii.  Moore,  14  N. 

the  offence  was  committed  *'at  the  city  H.  451. 

of  Little   Rock,"  is   a    sufficient    alle-  1.  State  P.  Moore,  24  S.  Car.  150;  s. 

gation  that  it  was  committed  "within"  c,  58  Am.  Rep.  241. 

the  city.    Graham    v.    State,    I    Ark.  An  IniUatinant  la  nilBolant  without  * 

171.  vwraa,  if  it   lays  the  commission  of  the 

Where  an  Indictment  was  tiled  in  the  offence  within   the  jurisdiction  of  the 

circuit  court  of  Shelby,  charging  that  court.     State  f.  Glasgow,  C.  &  N.  (N. 

the  offence  was  committed  in  the  county  Car.)  ^8. 

of  Shelby;  and   the   circuit  court  had  An  mdtctment  or  justice's  warrant  is 

jurisdiction   over  a   part  only   of  said  not  vitiated  by  a  failure  to  lay  the  venue 

county,  it  was  held  that  the  indictment  properly.     State   v.  Williamson,  81   N. 

was  defective  in  not  showing  that  the  Car.  54b. 

court    had    jurisdiction.      McBride    v.  1.   State*.  Thompson, Wright  (Ohio) 

State,  10  Humph.  (Tenn.)  615.  617;  SUte  f.  Wimberly,^  McCord{S. 

The   respondent  was  described  as  of  Car.)    190;     Harris    v.    State,   3    Lea 

Somersworth,  where   he   kept  a  store.  (Tenn.)  324, 

and  attended  to  his  business  in  business  Where  an  indictment  charged  a  mis- 
hours,  but  he  lived  with  his  family  in  demeanor  in  the  violations  of  the  pro- 
Berwick,  In  the  state  of  Maine.  Ileld,  visions  of  Tennessee  act  of  March  l6th. 
that  he  was  properly  described  in  the  1S50,  ch.  81,  whereas  the  charge  would 
Indictment  as  of  Somersworth.  State  constitute  an  offence  under  the  act  of 
V.  Moore,  14  N.  H.  451.  i860,  but    not    under   the   former  act. 

Upon  an  Indictment  for  murder,  th&  held,  that  the  clerical  error  in  the  date 

venue  was  laid,  "In   the  district  court  of  the  statute  would  not  vitiate  the  in- 

of  the   United    States  of  America,   for  dictment.      Harris     v.    State,    3    \je^ 

the  first  judicial  district  of  Idaho  Ter-  (Tenn.)  324. 

rltory."     Held,   that    the    venue    was  3.  State  v.  Shaw,  58  N.  H.  74. 
10  C.  of  L,— 35                           645 
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where  the  name  of  the  State  and  county  are  given  in  the  caption 
of  the  indictment,  and  the  county  only  is  stated  in  the  body  of 
the  indictment,  the  error  is  unprejudicial,  the  venue  being  suffi- 
ciently laid.* 

d.  Use  of  a  Wrong  Word. — The  use  of  a  wrong  word  wiD 
not  affect  the  validity  or  sufficiency  of  an  indictment  where  the 
meaning  is  not  thereby  changed,  and  the  substantial  rights  of  the 
defendant  thereby  prejudiced.*  Thus  an  indictment  charging 
an  offence  "at"  a  county,  sufficiently  charges  that  it  was  com- 
mitted in  the  county.'  However,  it  is  otherwise  where  the  word 
changes  the  meaning  of  the  instrument.* 


Bon,  90  Mo.  149;  SUte  v.  Arnold  tMo.), 
2  S.W.  Rep.  i6g. 

TIu  plMW  wher*  tlia  oUbnao  *>■ 
ooflunlttotf  must  be  charged  in  the 
body  of  the  Indictment;  it  is  not  guIE- 
cient  to  charge  It  tn  the  mai^n  only. 
Missouri  w.  Cook,  i  Mo.  547. 

Under  Rev.  Stat.  Mo.,  %  1813,11  is 
not  necessary  to  state  any  venue  in  the 
body  of  an  indictment  when  the  county  defect 
is  named  In  the  margin  thereof,  and  an 
indictment  that  fails  to  state  any  venue 
at  ail  {&  rendered  valid  by  Rev.  Stat., 
6  1811.  Sute  V.  Arnold  (Mo.),  1  S. 
W.  Rep.  169. 

ATWnunt  of  Locna  Is  Quo. — Rev. 
Stat.  Mo.,  1879,  k  1813,  provides  that  the 
venue  named  in  the  margin  of  an  in- 
dictment shall  be  taken  as  that  of  all 


State  V.  Drake,  64  N.  Car. 
State  t}.  Caffey,  2  Murph.  (N.  dar') 
330;  Jackson  v.  State,  i  Smith  (.nd.) 
124;  State  V.  Vermont  C.  R.  Co.,  37  Vt. 


ly  section  727  of  the  Criminal  ProceJ- 
act,  it  Is  provided  that  no  judgment 
en  upon   any  Indictment  shall  be  re- 
versed for  any   imperfection,  omission. 
in   or   lack   of  form,  or  for  any 
:ccpt  such  as  shall  or  may  have 
prejudiced  the  defendant  in  maintaining 


The 

certain  county  in  the  margin  and  first 
three  counts,  and  in  the  fourth  and 
finh  laid  the  venue  on  a  railroad  train 
which     passed    through    said     county. 


of  appeals 
nounce  an  indictment  insufticient 
or  disturb  a  judgment  thereon, 
for  any  defect  in  the  indictment  wliich 
does  not  tend  to  the  prejudice  of  tlie 
Hubftantial  rights  of  the  defendant  on 
the  merits.    Jane  v.  Com.,  3  Met.  (Ky.) 

S.  Augustine  v.  State,  so  Tex.  450. 
Thus  it  has  been  held  that  where  the 
word  in  the  indictment  was  "received" 


The  offence  charged  being  both  proved  and  in  the  instrument  produced  ft  w 
and  admitted  to  have  occurred  In  said  "  recelvd,"  the  omission  of  the  last 
county,  ktld,  that  an  instruction  that  e  did  not  change  the  meaning,  and  the 
but  one  offence  is  intended  to  be  charged  difference  was  not  material.  See  Rex 
and  authorizing  a  verdict  on  any  one  of  ti.  Hart,  i  Leach  C.  C.  (4th  ed.)  14;;  s. 
the  counts  was  correct.  State  v.  Beau-  c,  2  East  P.  C.  977.  The  same  is  true 
cleigh,  91  Mo.  490.  of  Ihc  use  of  the  word  "  Messrs."  in  the 
3.  See  Meyers  v.  State,  101  Ind.  379;  indictment,  when  (he  instrument  pro- 
O'Connor  V.   State,  79  Ind.   104;  Stout  duced  was  foimd  to  be  "Messs."  1 


■-  State,  96  Ind.  407;  State  v 
u;  Ind.  zi;  Galvin  v.  Stale,  93  ino.  550; 
Wood  V.  State,  92  Ind.  369,  272  \  Diikes 
V.  State,  II  Ind.  557;  s.  c,  71  Am.  Dec. 
370;  State  V.  McDonald,  106  Ind.  333; 
Sample  v.  State,  104  Ind.  2S9;  Thomas 
:■-  State,  103  Ind.  419;  State  v.  Ander- 
son, 103  Ind.  170;  State  r.  Bowman,  103 
Ind.  69;  State  %<.  Gurlock,  14  Iowa  444.; 
Jane  v.  Com.,  3  Met.  (Ky.)  iS;  Com.  v. 
Magowan,  1  Met.  (Ky.)  368;  People  v. 
Duford    (Mich.).  33    N.   W.   Rep.   38; 


ting  the  final  r.  Oldfields  Case,  Rust, 
on  Crimes  (3rd  ed.)  376.  And  the  samt- 
is  true  of  the  use  of  "undertood"  for 
"understood."  Rex  v.  Beech,  i  Doug. 
194;  s.  c.  Loft  785;  I  T.  R.  137,  note; 
1  Leach  {4th  ed.)  133;  s.  c.  sub  nom.. 
Rex  V.  Beach,  Cowp.  229, 

*.  "CoiiMretl  Okth"  for  "Bateiui 
oath."— The  term  ."corporal  oath"  in 
an  indictment  are  synonymous  with 
"solemn  oath:"  and  where,  tn  an  indict- 
ment for  perjury,  It  was  alleged  that  the 
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e.  Omission  of  Words. — Omissions  of  words  in  an  indict- 
ment which  are  by  common  understanding  implied  in  that  which 
is  expressed,  will  not  render  the  indictment  invalid  ;*  but  an  in- 
dictment capnot  be  aided  by  intendment  or  by  omissions  therefrom 
supplied  by  construction.*  But  where  an  indictment  charges  an 
offence  to  have  been  committed  in  a  designated  county  or  State, 
it  will  be  sufficient  without  the  use  of  the  word  State  before  the 
name  of  the  particular  State,  such  allegation  being  sufficient  to 
show  that  the  crime  was  committed  within  such  State.' 

defendant  took  his  "corporal oath,"  the  on   enccplion.     Sec   Long  v.   State,   I 

allegation  was  A(/<fEuflicient    Jackson  Tex.  App.  466;   Hauck  v.  State,  i  Tei. 

V.  State.  I  Smith  (Ind.)  134.  App.  157. 

"iBjarloiialr    and    ViottcfOllr"     for  a.     State  v.    Chicago,  B.   &  P.    R, 

"  UnlawtUly."  — "InjuHouBly        and  Co.,  63  Iowa  508;  Williams  i>.  State,  19 

wrongfully"  is  as  good  as  "unlawfully."  Tei.  App.  409;   Jones  v.  State,  11  Tex. 

In  an   indictment.     State   'o.   Vermont  App.  349. 

■Cent.  R.  Co.,  37  Vt.  107.  If  an  indictment   omits  a     material 

"la"     fpT     "Ara." — An      indictment,  word,  although  it  be  but  a  preposition 

otherwise  sufficient,  against  several  de-  or  a   helping  verb,  the  court  will   not, 

Pendants,  is  notfalallj'  defective  because,  from  a  knowledge  of  the  language,  sup- 

at  the  commencement,  "is"  is  used  in-  ply  the  missing  word  so  as  to   supply 

stead  of  "are."     State  v.  Lee  Ping  Bow,  the  probable  intentionof  (he  grand  jury. 

10  Dreg,  27.  The  charging  part  of  the  Indictment 

"Nor'  for  "nor." — It  has  been  ad-  read  as  follows : ''  .  .  .  ,  Adam  Car- 
judged  that  the  use  of  "not"  for  "nor"  pcnter  and  R.  Jones,  on  the  tenth  daj 
-is  fatal.  See  Reg.  i/.  Drake,  Molt  347,  .  of  May,  1S84,  did  then  and  there,  unlaw- 
352;  B.  c.,  2  Salk.  660;  B.  c,  3  Salk.  224;  fully  and  with  malice  aforethought, 
E.  c.  1 1  Mod,  78.  make  an  Hssault  in  and  ufion  the  person 

"Babbftth."  ftiT  "BniulaT." — An  indict-  of  John    Long,   with  intent,   him,  the 

ment  for  hunting  on  Sunday  is  not  fa-  said  Long,  then  and  there  kill  and  mur- 

tally  defective  for  using  the  expression  der,"  etc.     //«W,  (hat    the    omission  of 

"the  Sabbath"  instead  of  "Sunday";  nor  the     word     "to"     before     the    words 


wrong  day    of    the  month.     State   i'.  BufUciency  of  the  Indictment.    Jonts  v. 

Drake.  (14  N.  C.  589.  State,  21  Tex.  App.  149. 

"8ntt"fiir"C»ii»»."— Wheretheword  «.  See  State    v.   Schreiber,   98  Ind. 

"suit"  was   misrecited     for    the   word  1S4;  State  ii.  Lillard,  59  Iowa  479;  State 

"case,"     the    variance    was    htld    Im-  v.  Walter,  14  Kan.  375;  Com.  i>.  Quin, 

material,  if  the  indictment  did  not  pro-  71   Mass.   (^  Gray)  47S;  State  v.  Vin- 

fess  to  give  the  tenor.     Sute  v.  Caifey,  cent,  91  Mo,  662;   State  i>.  Wentworth, 

2  Murph.  {N.  C.)  330.  37  N.  H.  196;   State  'v.  Jordan,  la  Tex. 

"W*b"  (or  "Did."— Where   an  Infor-  205;  State  v.  Cook,  38  Vt.  437. 

mation  correctly  stated  the  offence,  the  AlIeBlng    TlMie    of   OlTeBoe. — An   in- 

error  of  using  the   word ''was"    instead  dictment  charging  that  the  act  was  done 

of  "did,"   before   "willfully,"  must   be  "in     the     coimty   of    Rusk,"     without 

merely  clerical  and  formal,  and   the  de-  saying  in   the  state  of  Tei:as,  is  good, 

feet  should  have  been  taken   advantage  State  i>,  Jordan,  12  Tex.  205. 

of  by  demurrer   or  motion  to    quash.  Where  an  oifence  ii     ' 


People  11.  Duford,  Mich.  33  N.  W.  28.        been  done  in  a  specific  house  0 
"      "       '  Bennett,37N.  Y   117;    tain  lot  and  block  "in  tl 

.55;  Schrumpf  Ji.  Peo-      wa,    and    county     of 


People  V.  Bennett,37N.  Y  117;  tain  lot  and  block  "in  the  city  of  Olto^ 
B.C.,93  Am,Dcc.j5;  Schrumpfji.  Peo-  wa,  and  county  of  Franklin,"  and 
pie,  14  Hun  (N.  Y.)  13;  Long  v.  State,    against   the  peace   and   dignity  of  the 


I  Tex.  App,   466;    Hauck   v.   btate,    i  state  of  Kansas,  the  venue  is  sufficiently 

Tex.  App,  3^7.  alleged,  although  it  is  not  alleged  in  any 

DoToota   and   OmlailonB. — That  mere  other  way   that  the  offence   was  com- 

formal  errors  in  an   indictment,  such  as  mitted  in  the  SUte  of  Kansas.     State  v. 

Ihe  omisGlon  of  the  word  "court"  in  the  Walter,  14  Kan.  175. 

'Clause  showing  in  what  part  the  indict-  Where  it    sufficiently  appears  from 

ment  was  presented,  are   not   available  the    words    of  the    first  count  of   the 
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/.  Ungrammatical  Language;  Wrong  Punctuation. — 
Bad  grammar  does  not  vitiate  an  indictment  unless  it  changes- 
the  words  or  obstructs  the  meaning  of  the  instrument;*  neither 
will  bad  punctuation  vitiate  an  indictment* 

g.  Misspelling — (i)  Generally. ^-T\y&  misspelling  of  words 
in  an  indictment  does  not  render  it  invalid  where  the  word  is  not 
changed  into  one  of  different  significance,  or  where  the  word 
misspelled  is  merely  surplusage,*  and  where,  from  the  whole  con- 
Indict 
wilhlr 

of  Ihe  third  count,  "at  the  city  of  St.  ment  will  not  render  it  bad  in  law,  pro- 
LooiE,"  show  that  Ihe  offence  was  com-  vided  the  offence  is  charged  In  plain  and 
mitted  in  the  State  of  Missouri.  State  intelligible  words.  Dawson  v.  State,  33 
V.  Vincent,  91  Mo.  661.  Tex.  491. 

An  indictment  for  larcenj  as  follows:  nnKTAnLmatloal  Langnasa. — A  judg- 
"The  grand  jury  of  the  county  of  De-  ment  will  not  be  reversed  for  defects  oT 
catuT,  in  the  name  and  by  the  authority  grammar  or  rhetoric  in  an  indictment, 
of  the  state  of  Iowa,  accuse  the  defend-  if  a  delinite  statement  of  a  positive  of- 
ant,  D.  P.  Lillard,  of  the  crime  of  lar-  fence  can  be  eliminated  therefrom.  Per- 
ceny,  committed  as  follows;  The  said  due  v.  Com.,  96  Pa.  St,  311. 
defendant,  D.  P.  Lillard,  on  the  9th  A  complaint  properly  setting  out  the 
day  of  September,  1879,  in  the  county  offence  of  using  a  net  of  the  kind  for- 
aforesBld, one  mare,"etc.  Held,  to  suf-  bidden  by  section  3  is  valid,  although  it 
ficiently  charge  that  the  crime  was  com-  alleges  the  forfeiture  in  the  future  tense- 
milted  in  lewa.  State  v.  Lillard,  59  State  v.  Adams,  78  Me.  486. 
Iowa  479.  There  is  no  rule  of  construction  which 

An  indictment  for  violation  of  Gen.  requires  that  a  pronoun  shall  relate  to 
Sts.  $19,  ch.  119.  in  relation  Co  the  enlist-  the  last  noun  mentioned  for  its  antece- 
ment  ofmen,  alleged  that  "Perry  Cook,  dent;  but  the  construction  will  be  gov- 
of  Fairfax,  in  the  county  of  Franltlin,  on  erned  by  the  sense  and  meaning  inlend- 
the  26th  of  July,  1864,  at  Fairfax  afore-  ed  to  tie  conveyed.  Milter  v.  State,  107 
said,  with  force  and  arms,  without  due     Ind.  Mi. 

authority  from  this  stale  or  the  United  3.  Ward  v.  State,  50  Ala.  130. 
States,  did  enlist,  recruit  and  employ  ).  State  v.  Hedge,  6  Ind.  330;  State 
one'Edward  Orton,  of  Fairfax  afore-  v.  Hornsby,  8  Robt.  (La.)  51:4;  s.  c,  41 
said,  a  person  in  this  state,"  etc.  Held,  Am.  Dec.  305;  State  v.  Molfer,  1  Dev. 
that  the  fact  was  sufficiently  established  (N.  Car.)  263;  May  v.  State,  14  Ohio 
that  the  enlistment  was  in  this  state.  461;  s.  c.,  45  Ani.  Dec,  548;  State  v. 
State  II.  Cook,  38  Vt,  437,  Coleman,  8  S.  C.  237;  Koonti  t.  State, 

A  complaint  made  ''in  behalf  of  the  41  Tex.  570;  State  v.  Earp,  41  Tex.  487; 
commonwealth,"  and  alleging  an  offence  Somcrville  f.  State,  6  Tex.  App.  433; 
In  a  particular  city  and  county  (corre-  Witten  v.  State,  4  Tex.  App.  70. 
sponding  in  name  to  a  cit^  and  county  Bad  Bpelllns.— The  rule  that  an 
of  the  commonwealth)  againsta  statute,  indictment  is  nut  vitiated  by  bad  spell- 
the  title  and  date  of  which  are  stated  ing  applied  where  an  indictment 
and  rightly  described  astatute  passed  by  charged  that  the  murder  was  committed 
the  legislature  of  the  commonwealth,  in  the  year  one  thousand  "  eiget" 
suiticiently  shows  that  the  offence  was  hundred  and  eeventy-siit,  Somerville 
committed  within  the  commonwealth,  v.  State,  6  Tex.  App.  433, 
without  any  caption,  or  venue  in  the  Errors  in  spelling,  such  as  eigh  for 
margin.      Com.  v.    Quin,  71    Mass.   5    eight   in  laying    the    time    of  the   act 

' —    ^^  -' '      -■'     ■-  ■  le    for    statute    in 

1   the   < 


V.  state,  107  Ind.   152;  State  v.  Hedge, 
6  Ind.  330;  state  v.  Adams.  78  Me.  486; 

"  last"  between  "  year"  and  "  aforesaid" 

in  designating  the  time,  were  *eM  not 

Perdue  v.  Com..g8  Pa.  St.  311;  State  v. 
Wimberly,  3   McC,   (S.  Car.)  L,  190; 

to  vitiate.     State  r.  Coleman,  8  S,  C. 

237- 

Dawson  v.  Slate,  33  Tex.  491;  State  v. 

An  objection  that  the  name  of  the 

Halida,  a8  W.  Va.  499. 

month   In   an   indictment  was  written 
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text  of  the  words,  the  meaning  can  be  determined  with  certainty 
by  a  person  with  ordinary  intelligence.' 

(2)  Omission  or  Addition  of  Letters. — It  is  a  general  rule 
that  the  omission  or  addition  of  letters  to  a  word  will  not  affect 
the  validity  of  an  indictment  where  such  omitting  or  adding 
letters  does  not  make  it  another  word;*  and  the  same  is  true 
of  the  use  of  the  wrong  word  where  such  use  does  not  tend  to 
mislead  and  injure  the  defendant ;  thus  it  has  been  held  that, 
under  the  gaming  act  prohibiting  gaming  "on  the  premises"  of 
any  person,  an  indictment  charging  a  person  with  permitting 
gaming  to  be  carried  on  in  his  "house,"  is  good.' 

(3)  Caption,  etc. — The  general  rule  that  neither  bad  spelling 
nor  bad  writing  vitiates  an  indictment  where  the  meaning  thereof 
can  be  clearly  made  out  by  a  man  of  ordinary  intelligence,  applies 
to  the  caption  of  an  indictment  as  well  as  to  the  other  parts 
thereof* 

(4)  Description  of  the  Offence,  etc. — Where  the  misspelling  of 

"Tebruary"  ineteaJ  of  "Februarv,"  held  misspelled,  is  r 

to  be  hypercritical.     Neither  bad  spell-  judgment.     Hu 

ing  nor  bad  writing  vitiates  an  indict-  44. 

ment.      Witten   v.  Slate,  4   Tex.  App.  S.  Rex  v.  Beech,  1   Leach.  (4th  ed.) 

70.  134;  s.  c,  I    Doug.  194;  Lotfl  785;  1   T. 

Where  an  Indictment  alleged  that  an  R.  23;;   sab  nam.  Rex  v.  Beach,  Cowp. 

-offence   was   committed   "on   the   first  229,     See  State  f.  Sterns,  28  Kan.  1 54; 

daj'of  August,  in  the  year  one  thousand  State  i'.  Buck  nam,  (Mc.j  1  New.  Eng. 

eight   hundred   and    fiftv  too,"  it   was  Rep.  697;  State  r.  Libby,  78   Me.    546; 

held  that  "loo"  must  be  construed   to  Bossert    v.  State,   Wright  (Ohio)  113. 


"two."     Slate   u.  Hedge,  6  Ind. 
;  State 


1.  Grant  v.  State,  ,1:5  Ala 
V.  Fitzgerald,  20  Mo,  App, 
ley  V.  State,  11  Tex.  App,  114;  Hutto 
r.  State,  7  Tex.  .\pp.  44;  State  v. 
Halida,  28  W.  Va.  499;  Com.  v.  Rilev, 
-  Thach.  Cr.  Cas,  (Mass.)  67. 

In  an  indictment  for  thcfl  of  cattle  of 
one  Pettis,  the  fact  that  in  one  place 
the  name  was  written  "  pitlis,"  held  to 
be  no  ground  for  arrest  of  judgment. 
Hutto  V.  State,  7  Tex.  App.  44. 

An  indictment  for  unlawfully  selling 
"  spirituous  liquors,"  held  not  vitiated 
by  bad  spelling,  idem  lotians.  Brumley 
V.  Stale,  II  Tex.  App.  114. 

The  omission  of  the  final  e  in  the 
word  "  Keene,"  in  an  indictment,  is  not 
a  fatal  variance.  Com,  v.  Riley,  Thach, 
Cr,  Cas.  (Mass.)  67. 

A  literal  variance  in  the  spelling  of  a 
word  is  not  alone  fatal,  when  the  omis- 
sion or  addition  of  a  letter  does  not 
make    it    a    different    word;   and    the 


8.  C( 

186.    See 


ivey    T.   i 


, .  Pick.)  251;  Comer  v.  State, 
2fi  Tex.  App.  509. 

OmlMlon  of  one  letter  In  Kn  Indict- 
ment does  not  amount  to  variance 
liclween  the  indictment  and  the  written 
instrument  which  purports  to  be  therein 
set  forth  in  htee  verba,  where  the 
sound,  the  sense,  and  the  grammatical 
construction  of  the  sentence  still  remain 
the  same.  May  v.  State,  14  Ohio  461; 
s,  c,  45  Am.  Dec,  54S. 

4,  See  State  t:  Given,  32  La.  An. 
782;  State  r.  Kam,  16  La,  An,  183; 
Keller  v.  State,  25  Tex.  App.  jjg. 

"  Caab"ri)r"Oau." — An  information 
for  larceny,  ending  with  these  words, 
"  contrary  to  the  form  of  the  statute  In 
such  'cash' may  be  provided."  Held, 
be   fatally   defective.     State   v. 


Give 


2  La.  An.  ; 


-An   e 


r  in 


idea 


leisn. 


State  ti.  FiMgerald,  10  Mo,  App.  408. 

The  fact  that  in  an  indictment  for  the     La.  An.  183. 
thelt  of  cattle  the  name  of  the  month  is         "  •-"—'" — 


Fonrman  for  Toreman.— 

1  indictment  in  spelling  the  word 
foreman"  "fourman  is  not  inportant, 
:  the  pronunciation  of  the  same  Is  not 
thereby  changed.       State   v.   Karn,  16 


mhkMtanee"  tor  "  IntwUtant*." 
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a  word  in  the  description  of  the  offence  is  immaterial,  it  will  not 
affect  the  validity  of  the  indictment.^ 

k.  Abbreviating. — An  indictment  or  information  should  not 
only  be  in  the  English  language,  but  should  be  made  in  ordinary 
language.  Abbreviations  of  words,  such  as  are  employed  by  men 
of  science  and  in  the  arts,  will  not  answer  unless  there  is  also  a 
full  explanation  of  their  meaning  in  ordinary  langui^e;'  but 
abbreviations  of  the  proper  names  of  persons  described  in  an 
indictment  are  permissible.* 

('.  Characters;  Signs. — As  a  general  rule,  the  use  of  signs 
peculiar  to  any  art  or  science  will  vitiate  an  indictment, 
while  the  insertion  of  those  which  are  in  everyday  use,  and  well 
understood  by  the  people  generally,  will  not  have  that  effect.* 

j.  Numerals. — The  use  of  Arabic  numerals  and  other  well 
understood  abbreviations  in  an  indictment  does  not  render  it 
defective.* 

An  Information  or  indictment  wherein    murder   bv   a  wound   Inflicted  there,  is 
the  word  '*  Inhabitants"  is  spelled  "  In-     fatal   on  a  motion   in  arrest.     Anon,   i 
habltance"     is     sufficient.       Keller    v.     Hayw.  (N.C.)  140- 
State,  35  Tei.  App.  329.  a.   Except   In  those  cases  where  they 

1.  See  Pierce  v.  State,  75  Ind.  199;  are  in  universal  use,  such  as  the  initials 
State  K.  Carville  (Me,J,  11  Ati.  Rep.  A.  D.  to  indicate  the  j-ear  of  Our  Lofd. 
601;  State  V.  White,  15  S.  C.  381;  and  Arabic  figureg  and  Roman  letters. 
State  ti.  Mj'ers,  85  Tenn.  203;  Stinson  United  States  v.  Reichert,  31  Fed. 
V.    State,  s    Tex,"  App.   31;   State    v.     Rep.  142. 

Lockwood,     58    Vt.     37S.       Comfare        Thus  in  an  indictment  charging  acon- 
Anon.  3  Viiyvt.  (N.  Car.)  L.  140.  spiracy   to   procure   the  allowance  of  a 

"Bftyaor"  tm  "raior"  is  an  Imraa-  false  and  fraudulent  claim  for  compen- 
terlal  misspelling.  State  r.  White,  15  sation  for  a  survey  of  land  claimed  to 
(S.  C.)  381.  have  been  made  \>y  defendant,  a  descrip' 

"EUl"  for  "Kill."— The  fact  that  in  lion  of  tl»  property  alleged  to  have 
an  Indictment  lor  theft  of  cattle  the  been  surveyed,  and  for  which  the 
vtorA  "rill"  is  used  for  "kill,"  Is  no  fraudulent  claim  is  charged  to  have 
ground  for  arrest  of  judgment.  Irvin  been  presented,  should  be  made  in  or- 
i^  State,  7  Ten.  App.  109.  dinary    language.       United    States    i'. 

"luoettouB"    for   '■Incsrtnoiu." — An     Reichert,  31  Fed.  Rep.  141. 
indictment    is    not    bad    because    "in-         B.   SUte  v.  Kean,  10  N.  H.  347;  s.  c, 
cestuous"  is  spelled  "incestous,"     Slate     34  Am.  Dec.  i6j. 
V.  Carville  (Me.),  ti  Ati.  601.  4.  Bitpu  Ibr   D«c»m  ud  MbmtM  at 

"Slael"  for  "Btaal."— A  transposl-  Lonsltnda.— Thus  it  has  been  krld, 
tion  of  the  letters  "e"  and  "a"  in  the  in  the  case  of  State  v.  Town  of  Jericho, 
word  "steal"  so  as  to  make  it  "stael,"  40  Vt.  121,  s.  c.,  94  Am.  Dec.  387,  that 
does  not  render  a  count  defective.  State  an  indictment  in  which  the  usual  math- 
V.  Lockwood,  58  Vt.  378.  ematical  signs  f  ')  are  used  in  place  of 

"Sarantr  Tean  of  Con." — The  rule  the  words  "degrees"  and  "minutes,"  is 
that  an 'Information  or  Indictment  is  bad  on  demurrer;  such  symbols  not  be' 
not  vitiated  by  inaccurate  orthography  ing  a  part  of  the  English  language 
applied  to  a  charge  that  the  accused  within  the  statute,  which  requires  all 
stole  "seventy  years  of  corn."  Stinson  pleadings  to  be  drawn  in  the  English 
V.  Slate,  s  Tex.  App.  31.  language. 

"KalT-'  for  "Hue,"— In  an  indict-  '•*"  (Or  "imd."— It  has  been  held 
ment  for  horse  stealing,  the  name  of  the  (hat  the  use  of  the  character  "&"  in  «n 
animal  stolen  was  spelled  "malr."  Held,  indictment  is  to  be  deemed  equivalent 
that  a  motion  to  quash  for  this  reason  to  the  word  "and."  See  Pickens  x'. 
was  properly  overruled.  State  v.  My-  State,  58  Ala.  364;  Brown  v.  State,  i6 
ers,  8s  Tenn.  303.  Tex.  App.  145. 

men  FaUI..— The  misspelling  of  the         B.  State  cReed,  35Me.  489;  a.c.,  58 

word   "breast,"    in    an   indictment   for     Am.  Dec.   727;  Com.  v.  Hagarman,  9> 
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k.  Illegibility;  Interlineations  and  Alterations. — 
Bad  and  illegible  writing  will  not  render  an  indictment  void.' 
Where  the  words  of  an  indictment  are  not  clearly  written,  and 
there  is  some  doubt  as  to  what  they  are,  it  is  a  question  for  the 
court  to  decide  upon  an  inspection  of  the  writing.* 

Interlineations  will  not  vitiate  an  indictment  where  they  are 
conveniently  legible,  and  the  absence  of  anything  appearing 
upon  the  face  of  the  indictment,  or  being  shown  extrinsically 
tending  to  prove  that  the  interlineations  were  made  subsequently 
to  its  execution,  it  will  be  presumed  that  they  were  made  before 
not  after  execution." 

The  words  interlined  in  an  indictment  or  information  will  be 
read  so  as  to  make  sense,  without  regard  to  the  place  of  the 
caret* 

Erasures  and  interlineations  in  an  indictment,  though  without 
any  note  or  certificate  to  show  when  or  by  whom  they  were  made, 
afford  no  ground  for  arresting  judgment;"  biit  no  alteration 
can  be  made,  in  a  material  respect,  in  an  indictment  after  it  is 
found,  by  the  court,  and  such  an  alteration  of  one  count,  is  fatal 
to  the  whole  indictment,  though  the  other  counts  remain  un- 
altered* 

2.  Directnen;  Argtuoentativenen ;  Conolnaioiuk— ^An  indictment  or 
information  should  contain  direct  and  unequivocal  averments  of 
such  facts  (not  being  mere  evidence)  as  lead  immediately  and  of 
necessity  to  a  single  and  inevitable  conclusion,  but  the  omission 
to  draw  that  conclusion  expressly  will  not  vitiate  the  proceed- 
ings.' 

MaBs.(io  Allen)40i;Com.  «.  Kingman,  be  so   read   and  constnied.     Pierce  i>. 

8oMa»B.(i4Gray)8(;Keilj'i'.  State,  II  Slate,  ;s  *n<J-  '99- 

MiM.  (3  Smed.  &  M.)  518.     See   SUte  1.    Com.     v.    Davia,   77   Mass.   (it 

V.  Ralford,  7  Port.  (Ala.)  101;  Slateu.  Gra;-)   457;   Com.  -a.   RtggB,  80  Mass. 

Haddock,!  Hawke   (N.C.)  461;  Barnes  (i4GrayJ  376;  a.c,  77  Am.Dec.  333- 

V.  Stale,   s  Yerg.  (Tenn.)  186;  State  *.  3.    See  Moorman  v.  Barton,  i6Tnd. 

Hodgeden,  3  Vt.  481.  308;  French  ti.  State,  12  Ind.  670;  s.  c^ 

There  are   cases,  however,  In  which  74   Am.  Dec.   319;    Stoner  v.   Ellis,  6 

they  have  been  regarded  as  ineufficient  Ind.  152. 

at    common    law,    though    they    have  4.     State  v.  Daniels,  44   N.  H,  383, 

sometimes  been  neld  valid  under  statu-  fiVi'n^  State  t'.  Copp,  ic  N.H.  113,  and 

tory   provisions.     See  State  1'.  Lane,  4  State  v.  Bailey,  31  N.  H.  511. 

Ired.   (N.  C.)    114;  State  v.  Dickens,  i  B.     Com.   v.  Fagan,   81     Mass.    (15 

Hayw.  (Tenn.)   406;  Finch  i>.  State,   6  Gray)  194. 

Blackf.  (Ind.)  533.  A  latter  addad  to  &  word  In  an  Indict- 

1.   See   Pierce  «.  State,  75  Ind.  199;  ment  in  pencil  mark  before   the  Indict- 

Com.   w.  RIggs,    80    Mass.     (14    Gray)  ment  is  Tound  by  the  grand    jury,   does 

376;  s.  c,  77  Am.  Dec.  333.  not   vitiate   the    Indictment.     May    v. 

OIiar««t«n    Standing    for    Kalloa. —  State.  14  Ohio  461;  s.  c,   45  Am,   Dec, 

Where   the  objection  to  an  indictment  54S;  Dodd  u.  Stale,  lo  Ten.  App.  370. 

for  BSfault  with  intent  to  kill  was  that  ■.  Calvin  1).  State,  25  Tex.  789. 

the   letters   and  character  used  to  form  T,     Evans   ■o.  People,   11  Mich.   17; 

the    word     probably    intended    to    be  Slate  *.  Haven,  59  Vt.  399.     See  State 

"malice,"   did  not   spell  and   constitute  o.  Perry.  3  Bail.  (S.  C.)  17;  Latlndo  v. 

such    word,    held,   on   enamlnation   of  State,  1  Tex.  App.  59. 

the  original  Indictment,  that  as  the  word  ArfomciitatiTeneM. — A  count  In  an 

evidently  stood  for  "malice"  it  ought  to  indictment,    under    Vt.      Rer.    Law*, 
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S.  Surplnaago. — a.  General  Matters. — (i)  Effect  Generally. 
— Surplusage  is  any  allegation  without  which  the  indictment 
would  be  adequate  inlaw;  the  unnecessary  averments  of  an  in- 
dictment, where  uncontradictory,  will  not  vitiate  a  complaint  or 
indictment,  and  need  not  be  proved/  and  "all'things  may  go  on 
as  though  they  were  not  in  the  record,"  * 

(2)  Unnecessary  or  Redundant  Words. — Surplusage  in  the 
phraseology  used  in  the  indictment  to  designate  the  offence  does 
not  vitiate  the  indictment  if  the  necessary  facts  to  constitute  the 
offence  are  alleged,'  because  in  an  indictment  at  common  law 
every  superfluous  fact  and  circumstance  and  unnecessary  in- 
gredient of  the  offence  may  be  rejected.* 

(3)  Defective  and  Unnecessary  Allegations. — It  is  a  well  estab- 


f  4160,  Is  bad  for  argumentaClvenecB,  in 
which  It  Is  alleg^  that  the  trea- 
surer orarailroHd  cotnpanj  did  sign, 
with  intent  that  same  be  iBDued  and 
UBcd,  a  certain  false  certificate  of  owner- 
ship of  t/)00  shares  of  its  capital  stock, 
faUelj  certifj-ing  that  a  person  was 
then  and  there  owner  of  1,000  shares, 
and  that  he  did  not  own  or  have  stand- 
ing in  his  name,  and  was  not  entitled 
to,  anj  share  or  shares  of  the  capital 
stock  of  said  company.  State  «.  Haven, 
59  Vt.  399. 

An  information   which  charges  that 
the  accused  was  "guilty  of  the  ofTc 


alleged  a  conclusion,  rather  than  the 
facts  from  which  the  conclusion  may  be 
drawn.  Lacindo  ■o.  State,  2  Tex.  App,  1:9. 

An  indictment  which  charged  the 
defendant  with  having  "taken  upon 
himself"  to  do  the  thing  charged  was 
held  bad,  upon  motion  in  arrest  of  judg- 
ment, as  not  containing  a  direct  allega- 
tion of  the  offence,  btate  v.  Perry,  J 
Bail.  ;S.  CO  17- 

1.  Felgel  V.  State.  85  Ind.  580;  Olive 
V.  Com.,  s  Bush.  (Ky.)  376;  Com.  v. 
Rowell,  146  Mass.  128;  People  v.  Loh- 
man,  a  Barb.  (N.  Y.)  316;  Slate  v. 
Welch,  37  Wis.  196;  United  SUtes  v. 
Howard,  3  Sumn.  (C.  C.)  12. 

a.  See  Lodano  11.  State,  25  AI0.64; 
Rose  T>.  State,  Minor  (Ala.)  28-  State 
p.  Stedman,  7  Port.  (Ala.)  495;  State 
V.  Hutzell,  S3  Ind.  160;  Warren  r. 
State,  1  G.Greene  (Iowa)  106;  Olive 
*.  Com.,  5  Bush  (Ky.)  376;  Com.  !■, 
Parmenter,  lai  Mass.  354;  State  v. 
Munch,  21  Minn. 67;  Com.  v.  Kneeland, 
37  Mass.  (20  Pick.)  206;  Dickw.  SUle, 
»  Miss.  631;  State  o.  Webster,  39  N. 
H.  96;  Peoplei'.  Lohman,  3  Barb.  (N. 
Y.)   2i6;    People   v.  White.  21  Wend. 


(N.  Y.)  167;  Smith  -o.  State,  8  Ohio 
194;  Pennsylvania  V.Bell,  Addis.  (Pa.) 
156;  SUte  V,  Harden,  I  Brev.  (S.  C.) 
47;  State  V.  Coppenburg,  2  Strobh  (S. 
C,)  273;  State  f.  Pratt,  44  Tex.  93; 
State  V.  Killough,  32  Tex.  74;  Wilson 
f.  Stale,  25  Tex.  169;  State  f.  Elliott, 
i4Tex.423;  Com.n,  BenneL  z  Va.Cas. 
231;;  Com.  f,  Scott,  ioGratt,{Va.)  749; 
State  f.  Welch.  37  Wis.  196;  U.  S.  *. 
Dickinson,  I  Hempst.(C.C.)i;  U.S.i'. 
Burroughs,  3  McL.  (C.  C.)  405;  Reg. 
I-,  Jennings,  Dears.  &  B.  (C. C.)  447;  s- c, 
7  Cox  (C.  C.)  397;  Rex  V.  May,  i  Doug. 
193;  s.  c.  I  T.  R.  37n;  Rex  r.  Sadi,  I 
Leach  (4th  ed.)  4^;  Reg.  v.  Turner,  2 
Moo.  &  R.214. 

AiSTKTfttlitK  Hfttlar. — An  indictment 
will  not  be  ill  because  it  alleges  some- 
thing by  way  of  showing  the  offence  to 
be  more  enormous  than  it  would  other- 
wise appear;  and  such  matter  need  not 
be  proved.  See  State  v.  Fleetwood,  16 
Mo.  448;  State  t/.  Cozens,  6  Ired.  (N. 
C.)  L.  82;  State  If.  Cheatwood,  1  Hill 
(S.C.)  459;  Rex  V.  Foot,  2  Show  455. 
See  also'Ollve«.  Com..  5  Bush  (Ky.) 
376;  State  V.  Brown,8  Humph.  (Tenn.) 
89;  Young  V.  State,  44  Tex.  98;  John- 
son II.  State.  1  Tex.  App.  130;  Attor- 
ney General  v.  Macphereon,  L.  R.  3  P, 
C.  26S,  281;  B.  c.  sab  nam.  Rtg.  v.  Mac- 
pherson,  11  Cox  (C.  C.)  604. 

Thus  it  has  been  ieid  thai  an  indict- 
ment for  selling  intoxicating  liquors 
without  a  licence,  which  avers  that  It 
was  the  "second  glass"  sold  by  the  de- 
fendant, may  be  wholly  unnoticed  In 
the  proof.  State  v.  Staples,  45  Me.  320. 
See  Eagan  v.  State,  53  Ind.  161;  But- 
nam'a  CaEe,  8  Me.  113;  Hodgman  v. 
People.  4  Den.  (N.  Y.)  23s;  U.S.  v. 
Dickinson,  i  Hempst.  (C.  C.)  i. 

S.     State  V.  Munch,  13  Minn.  67. 

4.     Lodanov.State,  25  Ala.64;  State 
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lished  principle  of  law  that  defective  and  unnecessary  allegations 

f .  Stedman,  7.  Port.  (Ala.)   495;    Rose     that  the  word  Colebalh  might  be  re- 

V.  Slate,  Minor  [Ala.)  j8;  Anderson  t>.  jected  as  surplusage.     State  v.  Bailey, 

State,  s  Ark.  444;  People  ti.  Flores,  64  35  N.  H.  521. 

Cat.  416;  State  v.   Corrigan,  34  Conn.         pnltlng  the  <Ut«  whan  and  Uta  pUe* 

186;  Soutbworth  V.  State,  t,  Conn.  325;  whore  fonnd  at  the   end   of  an   indict- 

ZarrcBsetler     v.    People,     17     III.     loi ;  raent,    after    tlie     words    "against    the 

Richardson  v.  State,  66  Md.  ao^;  State  peace  and  dignity  of  the  State  of  Min- 

1'.  Johnoon,  37     Minn.  493;    State   -v.  neeota,"  does   not  vitiate  it;  such  date 

SchloEB,  93  Mo.  361;  State  v.  Beasom,  and  place  are  no  part  of  the  indictment. 

.  >,    ..    .,_.   c...    .     ....1 _.    »T       Statei-.  Johnson.  37  Minn.  493. 

,  ,  , .  ^  nnnecoMAry    AddroM   of  ComDlabtt. 

Fosl.)  521;  State  v.Kean,  loN.  H.347;  — In  a  complaint  addressed  to 
s.  c,  34  Am.  Dec.  162;  Stater.  Cheat-  "James  Read,  Esq.,  recorder  of  the 
wood,  2  Hill  (S.  C.)  459;  SUte  v.  Bell-  clt>-  of  Burlington,  within  and  for  the 
ville.  7  Baxt.  (Tenn.)  548;  State  v.  county  of  Chittenden"  the  words 
Amidon,  j8  Vt.  524;  State  v.  Soragan,  "within  and  for  the  county  of  Chit- 
40Vt.  450.  tenden"  may  be  treated  as   surplusage, 

The  DuUia  rapoUtliui  of  worda  in  an  there  being  a  previous  perfect  descnp- 
jndictnrient  does  not  violate  it.  but  the  tion  of  the  office.  Stale  v.  Sorigan,  40 
Kuperadded   words  may  be  rejected  as     Vt.  450. 

surplusage.  Lodano  v.  State,  35  Ala.  If  «  DTOtettando  In  plaMUus  b*  In- 
64.  eoniliteDt  or   repugnant,  <t  will   be  re- 

nmwooMary  •UacfttUni  in  the  con-  jccted  as  surplusage,  its  design  being 
vlusion  of  an  Indictment  do  not  vitiate  merely  to  preserve  the  rights  of  the 
it.  but  may  be  rejected  as  surplusage,  parly  in  some  other  suit  or  proceeding^. 
Richardson  v.  State,  66  Md.  205.  State  v.  Beason.  40  N.  H.  367. 

An  information  is  not  bad  because  of        If  what  croparly  belong*  to  tho  cftp- 

the  Insertion  therein  of  a  useless  word  tlOD  be  inserted  in  the  body  of  an  in- 
which  has  no  meaning  and  which  dictment  il  may  be  rejected  as  surplus- 
neither  alters  the  sense  nor  can  prcju-  age.  Rose  1:  State.  Minor  (Ala.)  28. 
dice    the   defendant.      People  r.  Flores,  Contra  Formun  Btatntl. — If  an  infor- 

64  Cal,  436.  malion  conclude  contra  formam  slatnti 

All  particulars  and  circumstances  be-  and  the  ofTenoe  charged  is  not  within 
yond  those  which  are  necessary  to  con-  any  slatute,  those  words  may  be 
stitule  the  crime  imputed  may  be  re-  rejected  as  surplusage.  Soutbworth  i'. 
jected  as  surplusage.  State  v.  Ami-  State,  5  Conn.  335. 
don.  ;8  Vt.  524.  BbooUnK  ftt  Oooapled  Honw— Aver- 
All  unnecessary  words  in  an  Indict-  menta.— The  words  '■with  Intent  In  so 
ment  may.  upon  trial  or  arrest  of  doing  to  kill  and  murder  one  L.  C,"  in 
judgment,  be  regarded  as  surplusage.  If  an  indictment  under  La.  Acts  [S70, 
the  indictment  will  l>e  good  after  No.  8,  for  shooting  at  a  house  occupied 
striking  them  out.  State  v.  Webster,  by  persons  lawfully  therein,  do  not 
39  N.  H.  96.  charge  a  distinct  offence,  but  maybe 

Disregard    of   the     requirement     of  rejected     as     surplus  age.       State      v. 

Tenn.  Code,   f)   5114,   that  the  oiTence  Minau,  37  La.  An.  526. 
be  stated  ''without  prolixity  or  repeti-         Atttmpt   to    SmoIto  br  TalM    Pr«- 

tion,"  is  not  fatal  lo  the  indictment  if,  tancaa.— An    indictment    charged   the 

on    rejectloD    of    surplus    words,    the  prisoner  with  attempting,  by  false  pre- 

offence   is   sufficiently   charged.     State  tences  made  to  J.  B.  and  others,  to  de- 

V.  Bellville,  7  Bailer  (Tenn.)  54S.  fraud  the  said  J.  B.  and  others  of  certain 

Where  an  indictment  charged  the  de-  goods,  the   property  of  the   said  J.  B, 

fendant     with    perjury    committed     in  and  others.     On  the  trial  11  was  proved 

testifying   in   a  certain   suit   "between  that  the  false  pretence  set  forth  in  the 

one  John   Bailey  and    the   trustees  of  indictment  to  J.   B,  only,  with  the  In- 

Colehrook      Academy,    a    corporation  tent   to   defraud  J.   B.   and   others,  his 

duly  established  by  law  in   this  state,  partners,  of  property  belonging  to  their 

in    a  plea   of    the   case  in  which    said  firm.     Held,  that  there  was  no  variance 

{ohn    Bailev    was      plaintiff   and    the  between   the  Indictment  and  proof,  a* 

rustees    of'  the    Coiebath    Academy  the  words  "and  others"  In   the  allega- 

iforesaid  was  defendant,"  it  was  held  tion  that  the  false  pretence  was  made  to 
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or  recitals  cannot  affect  the  validity  of  the  Indictment ;  *  such 
matter  may  be  stricken  out  and  yet  leave  the  offence  fully  de- 
scribed.* 

(4)  Descriptive  Matters;  Time  of  Offence. — In  criminal  prose- 
cutions, no  allegation,  whether  necessary  or  unnecessary,  which 
is  descriptive  of  the  identity  of  that  which  is  legally  essential  to 
the  chaise  in  the  indictment,  can  be  rejected  as  surplusage," 

b.  Particular  Instances  and  Offences. — (i)  Describing 
Person;  Ownership ;  Intent. — Any  unnecessary  allegations  de- 
scribing the  person,  ownership  or  intent  may  be  rejected  as  sur- 
plusage.* 

(2)  Describing  Particular  Offences  and  Things;  Time. — The  fact 
that  an  indictment  goes  farther  than  an  information  and  charges  the 
specific  acts  done  and  describes  the  manner  by  which  they  were 
done,   all  of  which   descriptions   are    legitimate  matters  of  evt- 


130;  s  Cox  C.  C.  193;   1   Eng.   L.  and  Howard,  3  Sumn.  {CO  ... 

Eq.  Rep.  ,;S5.  TiMt   otuuiot   be   i«saxd«d  ••  nir- 

I.  See   State    v.    Freeman,    8   Iowa  plnsa^  which   is  connected  with  the 

418;   Slate  -0.  Mayberry,   48  Me.  318;  offence.     U.  S.  r.  Brown,  3   McL.  {C. 

SUte  11.   Smith,  33  Me.   369;   ».   c.,s4  C,)i33. 

Ani.  Dec.  57S;  State  v.   I^ble,   15  Me.  It  »eenis,   ai^r    conviction,    that    a 

.76;  State  Ti;  Coppenburg,  1  Strob.  (S.  substantive     char^,     defectivel}'     set 

Jar.)  373;  State  v.  Brown,    8   Humph,  forth  in  an  indictment,  may  be  rejected 

(Tenn.)   8g;  State  v.    Elliott,   14   Tei.  as  surplusage .     Com.  r.  Tiici(,37  Mare. 

423;  Peterson  v.  State,  35  Tex.  App.  (30  Pick.)  356. 

70.  All   facta   and   circumstancea   in   an 

iJMOnalatMlDr  ^  llkterlal  AllegMlOni.  indictment  bI  once  immaterial  and 
— It  is  only  an  incon^islency  in  the  foreign  to  the  offence  chained,  are 
materia.)  allegations  that  will  vitiate  an  surplusage  and  may  be  rejected;  but  an 
Indictment;  and  where  the  defective  averment  in  itBelf  immaterial  but  de- 
averment  may,  without  detriment  to  scriptlve  of  the  identity  of  that  which 
the  indictment,  be  wholly  omitted,  it  constitutes  the  charge,  must  be  proved 
may  be  considered  as  surplusage,  as  laid.,  Dick  i>.  State,  30  Miss.  631. 
State  11.  Freeman,  8  Iowa  428;  s.  c,  74  Where  the  allegation  contains  matter 
Am.  Dec.  318.  of  description,  if  the   proof  given   be 

It  is  a  general  rule  in  criminal  prose-  different     from     the     statement,     the 

cutions  as  well  as  civil  actions  that  an  descriptive  words  cannot  be  rejected  aa 

unnecessary  averment  may  be  rejected,  surplusage,  and   the   variance   is  fatal, 

where  enough  remains  to  show  that  an  Thus,   no   conviction   can    take    place 

offence    has    been     committed.      The  where     the    Indictment    charges     the 

State  V.  Noble,  15  Me.  476.  taking  and  conversion  of  a  pine  log. 

An  immaterial  averment   in  an   in-  marked   with   a  mark  particularly  de- 

dictment,  not  contradicting  any  other  scrilted,   and   the   proof   has  reference 

averment,  not  descriptive  of  the  identity  exclusively  to  a  pine  log  marked  with 

of  the  charge,  or    ol  anything  essential  a    manifestly  different  mark.      State  f. 

to    it,    nor  lending   to   show   that   no  Noble,  15  Me.  476. 

offence  has  been  committed,  may  be  re-  4.  See   Eastman   v.  Com.,  70   Mass^ 

jected   as   surplusage.     State  -u.   May-  (4  Gray)  416;  State   u.  Keen,  91;   N.  C. 

berry,  48  Me.  3i8.  646;    State    v.   Lord,    16    N,   H.    357; 

S.  State!/,  Smith,  31   Me.  369;  s,  c,  Pomerov   %<.   Com.,   2    Va.   Cas.    342; 

S4  Am.  Dec.  578.  United  States  v.  Burroughs,  3  McL.  (C. 

8.  Com.   V.   Garland.  3   Met.   (Kv.)  C.)  40s;    United    States    v.   Johns,    i 

478.     See  People  v.  Myers,  ao  Cal.  76;  Wash,"  (C,  C.)  363. 

State  V.   Noble,  15   Me.  476;  Cora.  i'.  A  ckTrler  of  tha  mall   may  be  con- 


sS 


ib.Google 


INDiC  TMEN  T.  BiirpliM«e. 

dence  on  trial,  does  not  vitiate  the  indictment ;'  and  it  has  been 
held  that  where  an  indictment  or  information  sufficiently  charges 
one  offence  and  insufficiently  charges  another,  the  latter  will  be 

victed  of  an  offence  punlshRble  gener*  78;   Rivers    v.    State,    10   Tex.   App. 

allv,  under    the    law,  though    not    ag  177. 

carrier;   and   if  he   is  chained   in   the  Where   an   Indictment   chaise*    one 

Indictment      as      carrier,     the      word  offence  with  sufficient   pHftlciJarit/,  il 

"carrier"   will    be  considered    hs    de-  majr   be   sustained   as    to   that,   and   w 

ecriptive     of     hla      person,     and     as  general     allegation     of    divers    other 

eurplus^e.       U.    S.    v.   Burroughs,   3  oiTences  committed   on  other  daj's   be 

McL.  (C.  C.)  405.  disregarded   as  surplusage.      Burchard 

~- — • —      oiii      Boom — UuwiMMWr  v.  State,  2  Oreg.  78. 

VOTda. — The      statutory  Where  an  indictment  is  demurred  to 

offence  of  wilful  burning  of  a  gin  house  for   an   InBufliclent   description   of   the 

is  a  misdemeanor;  and  an  averment  In  offence  charged,  the  part  objected  to 

the     indictment     that     It     was     done  being     surplusage,    and     the     offence 

felontouslj',  the    neceaaarv   descriptive  elsewhere    sufficiently    described,    the 

terms  being  employed,  will  be  treated  defect  is  not  fatal.     Slate  r>.  Ansaieme, 

as  mere  surplusage.     State  v.  Keen,  95  15  Iowa  44. 

N.  C.  646.  An  Indictment  chatted  a  rescue,  and 

In  an  Indlotment  fbr  iteaUns  %  bank  also  an   assault   and   battery,  and   the 

UU    of   a     denomination    and     value  defendant     was     convicted     generally, 

described,  "of  the  goods  and  chattels  Held,\\aX  if  the  averments  as  to  the 

or*  a  person  named,  the  words  "  of  the  rescue    were    uncertain    or   bad,   they 

goods  and  chattels"  may  be  rejected  as  might  be  rejected   as   superfluous   and 

surplusage,  and  the  indictment  remain  immaterial,     and      Che     court     might 

■umcient.     Eastman  v.  Com.,  70  Mass.  proceed   to   pass   judgment   upon    the 

(4  Gray)  416.  verdict  as  for  an  as)!auU  and  battery. 

In  an  indictment  for  stealing  bank  State  v.  Morrison,  2  Ired.  (N.  Car.]  L. 

notes,  "  purporting  on  their  faces  to  be,  9. 

and  being,  bank  notes  of,  and  Issued  by.  In      an     information      charing     (he 

tianks  chartered,"  etc.,  the  latter  part  of  defendant  with  obstructing  and  reslstln;; 

the     allegation     majr    be    rejected    as  an   officer  while  atlcmpBng   to   arrest 

surplusage;  and  It   is   unnecessary,  in  him  for  being  drunk  and  disturbing  the 

■u^  case,  to  eive  proof  of  the  charters  peace,  the  words  "  being  drunk"  mav  be 

of  those   banks.      Pomeroy  v.  Com.,  2  treated   as  surplusage,  and   the   injlct- 

Va.  Cas-  342.  ment  is  a  substantial   compliance  with 

Oaatlns  Awar  a  sup. — In  an  Indict-  How.  Stat.,  }  92^7.      People  v.  Rounds- 

ment  for  casting  away  and  destroying  a  (Mich.),  35  N.  W.  77. 

'  rctsel,  of   which    the    defendant    was  In    an  indictment    against  a  justice 

owner,   on   the   high   seas,  the   words,  of  the  peace  for  failing  to  return  to  the 

**  with  Intent  to  gain  corrupt  advantage  clerk's  office,  etc.,  a  certificate  of  the 

to  himself,"  are  mere  surplusage,  and  Eolcmnization  of  a  marriage,  etc.,  it  was 

need  not  lie  proved.     It  is  necessary  to  held  that  an  averment  as  to  a  licence 

state  that  the  intent  was  to  prejudice  having   ieeued    was    unnecessary,   and 

the  underwriters.      U.  S.  v.  Johns,  i  should     be     rejected     as     surplusage. 

Wash.  (C.  C.)  363.  State  v.  Wilder,  7  Blackf.  (Ind.)  582. 

1.    State      V.     Ki  I  lough,    3]      Tex.  Where     a     complaint     for     selling 

74.     See  State   v.  Corrigan,  24   Conn,  spirituous     liquors     alleged     that    the 

286;  Gunvon  -v.  Sute,  68  Ind.  79;  State  defendant,     "  by    himself    or    by    his 

IP.  Wilder,  7   Biackf    (Ind.)   582;  State  agent,"  did   sell.  etc..  it  was  *«Wthat 

■o.   Ansaleme,    15    Iowa    44;   State    v.  the   words  "  by  himself  or  his  agent" 

Crittenden,   38    La.     An.    448;     Com.  were   redundant,   and   did   not    vitiate. 

V.    Deleham    (Mass.),    19   N.   E.   221;  State  *.  Corrigan,  24  Conn.  286. 

Com.    V.   Hunt,   21     Mass.    (4    Pick.)  In  an   indictment   charging  an   inn- 

35J;    Com.    Ti.    Balkom,    20     Mass.    (3  holder  with  suffering  persons  "  to  play 

I^ck.)  281;  People   t>.  Rounds  (Mich.),  at   cards   and   other   unlawful  games,**' 

35   N.  W,  77;  Green   v.  State,  13  Miss,  the   words  "  unlawful   games"  may  be 

509;   State  "o.   Morrison,   2    Ired.   {N.  rejected     as     surplusage.        Com.     v-.. 

Car.)  L.  S;  Burchanl  v.  State,  l  Or^.  Balkom.  20  Mass.  f,;  Pick.)  .iSl. 
555 
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rejected  as  surplusage,  the  information  being  good  as  to  the  of- 
fence sufficiently  charged.' 

There  are  cases,  however,  where  matters  of  description  must 
be  properly  alleged ;  thus  the  description  of  the  termini  between 
which  the  letter  was  intended  to  be  sent  by  post,  can  not  be  re- 
jected as  surplusage,  but  must  be  proved  as  iate.* 

4.  Varianee— (7.  Necessity  of  Proving  Offence  as  Laid — 
(i)  Generally — All  Averments. — It  is  a  general  rule  of  long  stand< 
ingthat  t\\^  allegata  \n  an  indictment  and  \.\i£^  probata  \i\\>.s.\.  strictly 
correspond  ;'  but  it  is  not  necessary  that  all  the  averments  should 
be  proved  as  laid  in  order  to  warrant  a  conviction ;  it  is  enough  if 
so  much  of  the  chaise  is  proved  as  constitutes  an  offence  punish- 
able by  law.* 


Harvey  did  maka  an  assault,  and  her,  (MaEB.).  lo  N.  E.  Rep.  i 
the  said  Peddj  Hunt,  then  and  there  1.  Smith  v.  State.Ss  Iiid.  555. 
^Jid  beat,  wound  and  ill-treat,  witli  an  Where  an  indictment  for  aiding  in 
intent  her,  the  said  Peddj'  l^Iarvey,  etc.,  the  escape  of  a  prisoner  In  cuetody  on 
to  ravish;"  the  clause  "and  her,  the  a  charge  of  felony  set  forth  the  in- 
said  Peddy  Hunt,  then  and  thpre,"  etc.,  diclment  against  the  prisoner,  and 
maybe  rejected  as  surplusage.  Com.  also  the  substance  of  the  charge  against 
V.  Hunt,  21  Mass.  (4  Pick.)  253.  him,  htid  that,   as  it   was   not   neces- 

Where    a    count    in    an   Indictment  sary   to  set   forth  said  indictment,  tlie 

charges    that    the    prisoner,    a    slave,  question   whether  it  was  good  or   bad 

"  with  force  and  arms  in   the  county  was  immaterial.     Gunyon  v.  State,  68 

aforesaid,  in  and  upon  one  A  (then  and  Ind.  79. 

there     being   a     free    white    woman),  9.    United    States   v,   Foye,    i   Curt, 

feloniously  did  make  an  assault  on  her,  {C.  C.)  364. 

the  said  A,  then  and  there  feloniously  8.  Clark   v.   State,  37  Ga.    191;  Mc- 

did  attempt  to  ravish,  etc.  by  force  and  Guire  \:  State,  21  Miss.  (13  Smed  &  M.) 

against  her  will  and  in  said  attempt  did  2c,-j\  State  v.  Rushing,  3  N.  &  M.(S.C.) 

forcibly  choke  and  throw  down  the  said  5^. 

A."  is  not  bad  for  uncertainty,  the  last  The  refusal  of  the  court  to  instruct 
allegation  being  butaminule  description  the  jury  "that  it  was  incumbent  on  the 
of  the  manner  of  the  assault  may  be  state  to  prove  all  the  material  facts  con- 
rejected  as  surplusage.  Green  v.  stituting  the  offence  as  charged  in  the 
State,  33  Miss.  509.  indictment,  otherwise     the   jury   must 

TliniU;  WonudlllK. — In  an  informa-  acquit  the  prisoner,"  was  held  an  error. 

tion     charging    that     defendant    "did  McGuire  !■.  State,   3i  Miss.   (13  Smed. 

wilfully  wound  a  hog,  the  same  being  &  M.)  J75. 

tlie    property  of   him,  the   said    S    II,  It  is  incumbent  on  the  state  to  prove 

contrary,"    etc.,    the     name   of    S    H  every  accusation   it    makes;  the   testi- 

n'owhere  else  appearing  in  the  informa-  mony  must  convince  the  understanding 

lion,  Ihe  words  "  him  the  said"  may  be  l>eyond   a  reasonable   doubt.    Clark  -v. 

rejected  as  surplusage.     Rivers  v.  State,  Slate,  37  Ga,  191. 

10  Tex.  App.  177.  4.   Swinney    t'.    Stale,   16    Miss.   (8 

If  an  Indictment  for  iIiootlnK  with  In-  Smed.  &  M.)  ^^ft. 
tent  to  mnrder  charges  an  assault,  such  Variance  is  sometimes  avoided  by  re- 
charge may  be  rejected  as  surplusage,  jecting  as  surplusage  any  allegation  to 
State  !'.  Crittenden,  38  La.  An,  448.  which    the   proof   does    not    conform. 

An  IndlDtment  fbr  uHnlt  and  bat-  See  Gabe  1:  Slate,  6  Ark.  (i  Eng.J  540; 

tery  npon  a  pidloe  officer,  and  for  know-  State  u.Scurry,   3  Rich.    (S.  C.)   68; 

ingly    and    wilfullv    obstructing     and  State  u.  Brown,   8  Humph.  (Tenn.)  89; 

hindering  him   in  the  discharge  of  his  Peter  v.  State,  5    Humph.  (Tenn.)  436; 

duty,  is   not  affected   by  an   allegation  Reg.   v.  Jennings,  Dears.  &'B.  447;  7 

that   the  assault  was   made  with  a  dan-  Cox  (C.  C.}  397, 

jfcrouB     weapon,     that    being    merely  However,  if  that  which  ie  neceisary 
55B 
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(2)  Omitted  and  Unnecessary  Averments. — What  is  not  charged 
in  the  indictment  is  not  materially  to  be  proved  or  considered;' 
and  a  failure  to  prove  an  unnecessary  averment  in  an  indictment 
will,  as  a  rule,  not  be  fatal.*  However,  it  has  been  said  that 
where  an  indictment  states  an  allegation  which  is  not  important 
or  foreign  to  the  cause,  it  must  be  proved.' 

(3)  Descriptive  Matters. — As  a  general  rule.all  descriptive  aver- 
ments in  an  indictment  must  be  proved  as  laid.*  An  allegation 
in  the  indictment  which  describes,  defines  and  qualifies  a  matter 
legally  to  be  charged  as  a  descriptive  averment,  it  is  required  to  be 

in    allegation    is    made    unnecessarily  1.     Cowen    v.    People,    14   HI.    348; 

minute  in   description,  the   proof  must  State  u.  Copp,  15  N.  H.  31a. 

suetain   the  description  as   well  ae  the  If    an    averment     ma/    be    entireijr 

mnin   part   of  the   indictment,   because  omitted   without   affecting  the  charge 

the  one  is  essential  to  the  identity  of  the  against  the  prisoner,  and  without  det- 

other.     See   State   v.  Jackson,  30   Me.  riment  to  the  indictment.  It  may  be  die- 

*9;  State  v.  Noble,   n  Me.  476;  Dick  regarded   in  evidence.     State  v.  Copp, 

w.  State,  30  Miss.  631;  Warri^ngton  v.  "15  N.  H.  212. 

State,  1  T^Ji.  App.  \G&\  U.  S.  w.  Brown,  %.  U.  S.  z^.  Vickery,  1  Har.  &  I.  (Md.) 

3  McL.  (C.  C.)  233;  U.  S.  *.  Keen,  i  417. 

McL.     (C.  C.)   429;    U.   S.    V.   How-  8.   U.  8.   -v.   Porter,  3   Day    CConn.> 

ard.  3  Sumn.  (C.  C.)  la,  183.     See   Murphy  v.  State,   a8  Miss. 

DBsolpUTe  Altegktloii. — Ji;dgb  Storv  637. 

says  that   "No  allegation,  whether  it  be  When  a  matter  which  is  not  an  in- 

necessary  or  unnecessary,  whether  it  be  KTedient   in   the  offence  charged,  is  al- 

more  or  Icbs  the  part  which  is   descrip-  leged.  It  must  be  proved;    but  the  same 

tive  of  the  identity  of  that  which  Ib  il-  strictness   is  not  required   in  proof  of 

legally  essential  to  the  chaise  in  the  in-  such  an  averment  as  is  requisite  in  thc- 

dictment.  can  ever  be   rejected  as  sur-  estabilshraent  of  the  corf  us  delirti.  ex- 

plusage."     United  States  v,  Howard,  3  cept   the  subject  of  the  averment  be  ;i 

Sumn.  C.    C.   il-i^.      See   Graves   v.  record  or  a  written  agreement.  Murphy 

State,  9  Ala.   447;  Dudney  ti.  State.  21  r.  State,  aS  Miss.  637. 

Ark.   351;    Com.    v.   Garland,  3    Met.  4.     Lindsay  v.   Slate,    19   Ala.   sf.o; 

(Ky.)  478;  Com.  v.   Magowan,  1  Met.  TuckerT.  State,  16  Ala.  670;  Carter:. 

(Ky.)  368;  People   v.  Marion,  28  Mich.  State,  53   Ga.  336;   Robb   v.  State,   5; 

iSS:  state   r.  Smith,   31  Mo.  lao;  llill  Ind.   3:6;   Groves  v.   State,  6   Blackf- 

V.  State,  41  Tex.  a53-,  Ren  v.  Copewell,  (Ind.)  4S9;  Merriman  v.  Stale,  6  Blackf. 

1;     Car.   S    P.  549;    Rex   v.   Owen,    I  (Ind.)  449;  Com.  r.  Rowell,  [46   Mass. 

Moody    118;  Rex    v.  Ford.  4   Nev.  &  12S;  Com.  v.   McLaughlin,  loj    Ma^^. 

M.451;  Ren    V.    Schoote,   Peake    112;  460;  Com.  v.   Hearsey,   i    Mass.    m; 

RexV.  Lee,  I  Leach  (4(h  ed.)  416.  Com,    v.  Dole.  84  Mass.  (2  Allen)  if.':: 

AdjMUTe    DewrtpUom.— Where    the  Com.u.  Davidson,  j;  Mass.  (1  Cusli./ 

indictment  contains  the  name  of  a  thing  33;    Stale   v.    Hadley,   54   N.  II.    1:4: 

necessarily   alleged,  to    which   is  pre-  State  ti.  Copp,  15   N.   H.  112;  State:. 

fixed  an  unnecessary  adjective  or  de-  Bailey,  31  N.   H,  (:i  Fost.)  521;    Stalu- 

scriptive  phrase,  such  word  or  phrase  u.  Groves,  Busbee  (N.  C.)  403;  ("icfcens 

cannot  be   rejected,  and   if   the   proof  ir.  State,  6  Ohio  274;   Williams  t>.  Stall-, 

fails    to   sustain     the     allegation,    the  7  Humph.   (Tenn.)  47;  Com.   T-.  Hick- 

variance  will  be   fatal.     See  Barclay  t:  man,   2  Va.  Cas.  323;  Com,  v.  Booth,  6 

State,  ss  Ga,   179;  Conway  i..   State,  4  Rand.  (Va.)  669;  U.  S.  !■.  Lake  man,   2 

Ind.    94;     Turner    r.    State,    3   Hcisk.  Mass.  (C.  C.)   229;  Smith  v.   People,  i 

(Tenn.)   45a-,  Rangall  p.  State,    1   Tex.  Park.   C.  C.   317;    Rex   v.  Plestow,   1 

App.  461;"  Com.   I'.   Butcher,  4  Gratt.  Camp.  494;  Rex  ^.   Coolte,  7   S.  &   P. 

(Va.)544;  Rex  t^.  St.  Weonards,  6  Car,  1559;  Reg.  i/.  Roe,  11    Cox   C.  C,   554; 

&  P.  ^82.     However,  such    a    variance  Rex    -u.  Tanner,    i    Esp.    304;    Rex'r. 

may  be  cured  by  statute,  as  is  the  case  Eden,  1  Esp.  97;  Rex  v.  Leech,  2  Ms" 

in  Ohio.     See  Goodall  v.  State,  22  Ohio  &  R.  1 19:  Rex    v.   Hawkins,  Peake 

St.  303.  TlwiisoMof  a  penal 
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proved  as  laid.*  However,  if  an  averment  can  be  entirely  omitted 
without  affecting  the  charge  against  the  prisoner,  and  without 

detriment  to  the  indictment,  it  is  thought  that  it  may  be  dis- 
regarded in  variance.* 

(4)  Unnecessary  Parlkularily. — Where  an  indictment  contains 
ii  necessary  allegation  which  cannot  be  rejected,  and  the  pleader 
makes  it  unnecessarily  minute  in  way  of  description,  the  proof 
must  satisfy  the  description  as  well  as  the  main  part  of  the  indict- 
ment.* 

(5)  Description  of  Written  Instrument. — Where  an   instrument 

<ir  firm  must  be  proved  as  laid.  S.  v.  Brown,  3  McL.  (C.  C.)  113;  Dor- 
Thompson  V.  State,  48  Ala.  16^;  Dav-  sett's  Case,  j  City  Hall  Rec.  (N.  Y.)  77; 
<nport  V.  Sute,  38  Ga.  184;  Durham  v.  Reg-  v.  Bond,  I  Den.  C.  C.  517;  s.  c, 
People,  5  111.  (4  Scam.)  171;  Zellers  r.  14  Jur.  399;  MInton's  Case,  j  East  P. 
State,  7  Ind.  659;  Com.  v.  Terry,  114  C.  i03i;  Johnston's  Cas.  3  East  P.  C. 
Mass.  i6j;  Com,  !■.  Hall, 97  Mass.  570;  786;  Wardlee's  Case.  1  East  P. 
Com.  IP.  Pope,66Ma9a.  (12  Gush.)  J7i;  C.  785;  Pye's  Case,  2  East  P.  C.  785; 
State  J).  Wolff,  46  Mo.  584;  Wet-s  v,  Jenk's  Case,  2  East  P.  C.  514;  White'^s 
State,  s  Ohio  3;  Dawson  v.  Stale,  33  Case,  1  Leach  Cas.j^j;  Durore's  Case, 
Tex.  491;  Mathews  v.  State,  33  Tex.  i  Leach  Cas.  351;  Rest  v.  Deeley,  1 
loi;  Martin  v.  State,  16  Tex.  240;  Mo.  C.  C.  303;  "Clark's  Case,  Russ.  & 
Vaughan  1/.  Com.,  I  Va.Cas.  173;  Reg.  RV.35S;  Craven's  Case,  Russ.  &  Ry. 
r.  Carter,  6 Mod.  168;  Rex  i.  Lockup,  14";  Rex  i'.  Wallace,  2  Stark.  Ev.  623; 
rited  I  T.  R.  140;  Reg.  v.  Gregorv,  8  Rex  v.  Hucks,  i  Stark,  sii;  Roscoe's 
(J^B.  J08.                                                    '  Cr.  Ev.  101. 

And  the  name  of  an  instrument  muht  Partlcnlari   daicrlptlvs   of    piapwlf 

ihe  proved  as  laid,  any   variance   beinj;  ■tolea,  inserted   in   an    indictment  for 

fatal,  such  as  "Wm."  for  "William,"     1  larceny,  must  be  Etrictly    proved,  even 

■Chitty  Cr.   L.  235;  3   Stark,  Ev.,  App.,  though  such  as  need  not  have  been   in. 

p.  859.     However,  it  seems  lo  Ire  *cW  in  serted.     State  r.  Jackson,   30   Me.   (17 

this  country  that   a  mere  abbreviation  Shep.)  29. 

will  not  work  a  variance.     See  State  v.  Smbenlement  of  Buik  Itotai. — In  an 

Jay,  34  N.  J.  L.  (s  Vr.)  368;  Burress  i'.  indictment  for  embezzling  bank  notes. 

Com.,  J7  Gratt.  (Va.)934.  the  bank   ie   stated   to  be   a   chartered 

Sex,  color  And  name  of  Mdmal  where  bank,  or  if  the  act  is  laid  with  intent  to 

alleged   in    the    indictment     must    be  defraud  such  bank,  it  will  be  incumbent 

proven  as  alleged.     People  v.  Soto,  49  on  the  state  to  prove   the   existence  of 

■Cal.  67;  Baldwin   v.   People,  1   III.   (i  the  corporation.     State  u.  Newland,  7 

Scam.)  304;  State  v.  Turner,  66  N.  C.  Iowa  241;  s.  c,  71  Am,  Dec,  444:  Com. 

■618;  Slate  V.   Royster,  6q    N.  C.   J39;  r.  Smith,  6  Serg,  &  R.   (Pa.)  5M.     But 

Shubrick  t/.  State.    3  S,   C,   11;    State  if  the  indictment  is  for  embezzling  two 

II.  Dunnavant,  3  Brev.  (S,  C)  9;  Wiley  bank  notes  of  equal  value  it  will  be  sup- 

f.  State,  3  Cold,   (Tenn.)  362;  Gihbs  v,  ported  by  proof  of  the  embezzlement  of 

State,  34  Tex.  134;  Gholnton  i'.   State,  one   onlv,     Tyer's  Case,   Russ    &  Ry. 

33  Tex.   342;  Jordt   v.   State,  31    Tex,  402;  Fur'neaui's  Case,  Rubs.&  Rv.  335; 

571;  Banks  :-.  State,  28  Tex,  644;    Reg,  Carson's  Case,  Russ.  &  Ry.  303.' 

J'.  Strange,  I  Cox  C,  C.  jS.  Where  a  bank  note  is  described  as  of 

1.  State  Ti.    Langlev,  34  N.  H,  ^29,  a  particular  denomination  or  value  with 

a.  SUtei'.   Bailey,3:N.H,(iit'o6t.)  addiiion  of  the  name  of  the  officer  who 

';2i.  signed  It,  the  proof  must  correspond  to 

8.  U.    S.  r.   Porter,  3   Day   {Conn.)  the  allegation.      Craven's   Case,    Russ. 

283;  Sute  I-.  Newland,  7  Iowa   242;   s.  &  Ry.  14. 

■v.,  71  Am.  Dec.  444;  Com.  t:  Magowan,  Bruid,  Hams,  Color,  Sex,  ate,,  of  an 
1  Met.  <Kv,)368;  s,  £,,71  Am,  Dec.  480;  Animal.— Where  the  brand,  name,  color 
Clark  V.  Com.,  j6  B.  Mon.  (Kv.)  206;  or  sex  of  an  anima!  is  set  out  in  an  in- 
state V.  Jackson,  30  Me,  39;  6  Me,  476;  dictment,  the  proof  must  correspond 
Com.  V.  Falvey,  108  Mass,  304;  Com,  therewith  or  the  variance  will  be  fatal, 
:■.  Smith,  6  Scrg.  &  R.  (Pa.)  568;  People  f.  Soto,  49  Cal.  67;  Barclav  v. 
Wilhcr«  TV  State.  21  Tex.  .^pp.  210;  U,  Stale,  5^  Ga.  179;  Baldwin  v.  People,  l 
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INDICTMENT. 


is  described  by  name  in  an  indictment,  the  instrument  set  out  in 
the  indictment  or  produced  in  evidence  must  correspond  there- 
with.* 

(6)  Description  of  Particular  Offence ;  Intent. — Where  particu- 
lar offences  are  set  out  and  described  in  an  indictment  they  must 
be  proved  as  alleged.*  Where  the  intent  is  the  gist  of  the 
offence  it  must  be  proven  as  laid  in  the  indictment.* 

III.  (I  Scam.)  304;  Conway  v.  State,  4 
Ind.  94;  State  ti.  Jackson,   lo   Me.   29; 

State  II.  Turner,  66  N.  C.  618;   State    v. 

Rojster,  6_q  N.  C.  539;  ShubHck  k. 
State,  1  S.  C.  t\\  State  If.  Dunnavant, 
3  Brev.  (S.  C.)  9;  Wiley  v.  State,  3 
Coldw,  fTenn.)  361;  Turner  v.  State,  3 
lleUk.  (Tenn.)  452;  Gibbs  u.  State,  34 
Tex,  134;  Gholston  v.  Slate,  33  Tex. 
341;  Jordt  V.  State,  31  Tex.  ^71;  Banks 
V.  State,  28  Tex.  644;  Coleman  v.  State, 
Jl  Tex.  App.  530;  Reg.  v.  Strange,  1 
Cox  C.  C.  58;  Rex  V.  Deeley,  1  Mo. 
0.0.303;:  Greenl.  Ev.,  465  (14th ed.); 
I  Start.  Ev.  374. 

Tlm«— When  time  is  of  the  essence 
of  the  offence  it  muEt  be  proved  as  al- 
leged in  the  indictment.  See  Com.  1: 
Varney,  64  Mass.  (10  Ciish.)  .401; 
Miller  -o.  Stale.  33  Mies.  356;  6.  c,  69 
;  itexf.  Hucki    —     ■ 


4.  Ste  Stratton  v.  State,  13  Ark.  688; 
State  V.  Metsch,  37  Kan.  2aa;  State  1: 
Copp,  15  N.  H.  212;  Bell  11.  State,  I 
Swan  (Tenn.)  42;  Reg.  i-.  Phillpot,  17 
Jur.  399;  s.  c,  aoEng,  L.  &  Eq.  591; 
la  L.J-  (N.S.)  M.O.  113. 

Deeelt.— The  verdict  or  conviction  for 
deceit  cannot  be  based  on  any  other 
pretences  than  those  set  out  In  the  in- 
ibrtnation.  State  v.  Metsch,  37  Kan. 132. 

In  an  Indictment  for  dlitiuUiis  a 
rellSlon*    oongras^tlon,  assembled    for 


3  Ark.  ( 


a  churc 


:,  the 


Am.  Dec.  351; 


The  indictment  In  this  case  having 
alleged  the  brand,  age  and  color  of  the 
horse  involved,  such  allegations  became 
material  because  descriptive  of  the 
idenlity  of  the  animal,  and  it  devolves 
upon  the  state  to  establish  the  allega- 
tions by  proof.  Coleman  b.  State,  31 
Tex:  App.  520, 

AoM  eonaUtntln«  oSenc*  must  be 
proved  as  alleged  in  indictment,  al- 
though they  are  therein  described  with 
more  minuteness  Ihan  is  necessary. 
Com.  V.  Magowan,  1  Met.  (Ky.)  368; 
B.  c,  71  Am.  Dec.  4S0. 

Iadlotm«nt  for  SMplosOamlnK  TaUe, 
— Had  the  indictment  alleged  simply 
that  the  gaming  fable  was  exhibited  in 
Denton  county,  it  would  have  been  suf- 
ficient. Having,  however,  unnecessarily 
charged  that  the  table  was  exhibited  in 
the  "City  of  Denton,"  the  state  was 
bound  to  prove  the  allegation  as  laid. 
Withers  v.  State,  31  Tex.  App.  110. 

S.  State  V.  Farrand,  8  N.  J.  L.  (3 
Halst)  333. 

It  Is  not  necessarj'  to  prove  sums  of 
money,  as  laid  in  an  indictment,  unless 
they  form  part  of  the  description  of  a 
written  instrument,  or  the  exact  sum  be 
of  Ihe  essence  of  the  offence.  Parsons 
I-.  State,  2  Ind,  4911. 


In  K  proiaentlon  fOr  Xb.t  nttwanca  of 

ob«oon«  luictiasa   in   public,   it   is   not 

necessary  that  the  words  be  proven  pre- 

,      ,     cisely  as  alleged   in   the  indictment,  the  ' 

Stark,     gist  of  the   offence   being   the   outrage 

upon  the  public.     Bell  i'.  State,  i  Swan 


(Ter 


1.)  42. 


BeaUtlng  an  Offlcar. — In  an  indict' 
ment  for  resisting  a  deputy  sheriff  In 
the  discharge  of  his  duty,  an  averment 
thai  the  sheriff  was  "legally  appointed 
and  duly  qualified,"  is  descriptive,  and 
must  be  proved.     State  v.  Copp,  15  N. 

In  such  case,  the  whole  averment  of 
an  assault  upon  a  deputy  sherifl'  cannot 
be  omitted  without  affecting  the  charge 
against  the  prisoner.     State  v,  Copp,  15 

Hesleet  to  Provide  for  OUlOren.— The 
prisoner  was  indicted  for  neglecting  to 
provide  her  Infant  children  with  neces- 
sary or  proper  food  or  clothing,  whereby 
they  were  "greatly  injured  and  weak- 
ened." Held,  that  Ihis  averment  as  to 
the  injury  was  material  and  necessary 
to  be  proved.  Reg.  v.  Phillpoti  s.  c., 
30  Eng.  L.  and  Eq.  591,  Held,  also, 
that    in   order   to   constitute   a   mlsde- 


shown,  and  proof  that  they  must  have 
suffered  lo  some  extent  was  not  suf- 
ficient. Reg.  1!.  Phillpot;  s.  c,  30  Eng, 
L.&Eq.S9>;  ■7J"r.399;"l-J-,M.C. 

8.  See  McCutcheon  i^.  People,  69  III. 
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INDICTMENT.  TailaM. 

(7)  Property ;  Ownership;  Value. — It  is  necessary  to  set  out 
the  property  taken  and  the  ownership  thereof  in  cases  of  larceny.' 
The  ownership  must  be  proved  as  laid' in  the  indictment,  even 
in  those  cases  where  needlessly  alleged.' 

In  those  cases  where  the  punishment  for  the  offence  is,  by  law, 
greater  or  less,  according  as  the  value  of  the  thing  taken  or  in- 
jured is  above  or  below  a  particular  sum,  the  indictment  must 
set  out  the  value  of  the  thing  to  the  end  that  it  may  be  deter- 
mined to  what  class  it  belongs.*  But  in  the  proof  the  exact  sum 
thus  set  down  need  not  be  established,  because  any  value  calling 
for  the  same  punishment  as  that  in  the  indictment  will  be 
sufficient.* 

(8)  Place ;   Time. — The  time  and  venue  must  always  be  laid  in  an 


1  indictment  thercror  ig  not  sustained.  Stale  v.   Godet,  7   Ired.   no;  Joi 

Garcia  II.  State,  36  Tex.  209.  Com.,    17  Gratt.    tVa.)    563;    Reg.  '^. 

An  Indietmaitt  tor  an  auanlt  with  in-  Dent,  %  Cox  C.  C.  3». 

tent  to  commit   murder  will  not  sustain  8.  See  Moblej  v.  State,  46  Miss.  50:; 

%  conviction   for  an   assault  to  commit  John  v.  State,  24  Miss.  569;  Mulrooney 

manslaughter,  although  defendant  might  v.    State,    36   Ohio   St.   336;    RcMC   n. 

thereunder   be  convicted  of  an  assault.  State,    l    Tei.    App.    400.      Comfara 

State   V.  White,  41  Iowa  316.     See  also  United  States  v.  Howard,  3  Sumn.   C. 

McCulcheon  v.  People,  6g  III.  601.  C.  12. 

1.  State    V.   Moore,  14    N.    H.  451;  4.  See  DuBois  v.   State,  50  Al>.  139; 

Tohnsoti  V.  People,  4  Den.  (N.  Y.)  364;  Williams  v.  SUte,  44   Ala.  396;   Shep- 

Simpson  v.  State,   10   Tex.   App.  681;  pard  v.    State,   42   Ala.  531:  State   f. 

Jones   V.   Com.,    17    Gratt.   (Va.)  363-  Garner,  8  Port.   (Ala.)   447;  Collins  f, 

SeeUt.  Larceny.  People,  39  111.  333;  Clark  v.  People.  S 

It  is  unnecessary  to  prove  the  whole  111.  (i  Scam.)  117;  Ritchey  v.  State,  7 

of  the  property  sWted  in  an  indictment  Blackf.   (Ind.)  168;   State  v.  Sdnglcy, 

If,   by    the    rejection   of  the   part   not  10   Iowa    488;    People    v.    Higbie,   66 

proved,  the  offence  would  be  complete.  Barb.  (N.  Y.)    131;   Boyle  p.  State,   37 

State  V.  Moore,  14  N,  H.  451.  Tex.  359;  Radford  v.  Stale,  35  Tex.  15; 

On     a    prosecution    for    larceny    in  Sheppard  v.  State,  i  Tex.  App.  £33. 

•tealing  bank  bills  o(  another  state,  the  In  an  Indietmant  tor  lareanr  proof  ot 

prosecutor  must  show   the  existence  of  value   is  indispensable,   and    the    jurr 

the    banks    and    the     genuineness    of  must  be  instructed  accordingly.     Col- 

the  bills.    Johnson  v.  People,  4   Denio  tins  v.  People,  39  III.  233. 

{N.  Y.)  364.  B.  See  Webb  v.   State,  53  Ala.  433; 

Where    an   indictment  chatted    the  DuBois  v.  State,  50  Ala.   139;   Mason 

theft  of  the  U.  S.  silver  certificates  of  a  v.  People,   3  Colo.  373;   McCorkle   v. 

specilied  value,  teldlhal  proof  must  be  State,  14  Ind.  ig-.  Com.  v.  Garland,  3 


made  that  the  certificates  were  issued     Met.  (Ky.)  l^a\  Com.  v.  Lawless, 
by  authority   from  the   United   States     Mass.  42^;  Com.  v.  Burke,  94  Mi 
and  of  their  value  as  alleged.     Simpson     Allen)    iSl;   Com.   v.   McKent 


State,  10  Tex.  App.  681.  Mass.  (9  Gray]  114;  State  v.  Andrew*, 

In    order   to   convict    a    person    for  28   Mo.  17;  Williams  v.   People,   34  N. 

larceny    there     must     be     satisfactory  Y.  405;   People  v.  Herrick,  13   Wend. 

proof  at   the   trial    that    the   property  (N.  V.)  87;  State  f.  Harris,  64  N.  Car. 

stolen  was  the  property  of  the  person  127;  State  v.  Smith,  75   N.  Car.    141. 

stated    in    the    indictment.      Jones    v.  Compare  Reg.  tr.  Jones,  i   Coi  C.   C. 

Com.,  17  Gratt.  (Va.)  563.  los. 

S.  See  Graham  v.  State,  40  Ala.  6jq;  Under  an  indictment  for  grand    lar- 

Phereby  v.  State,  16  Ala.  774;   People  ceny  it  U  enough  that  the  |ury  finda  * 
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INDICTMENT, 

indictment  and  proved  as  laid,'  because  a  defendant  cannot  be  found 
guilty  without  proof  that  the  offence  was  committed  in  the 
county  in  which  the  indictment  was  preferred,*  even  though  the 
place  is  stated  in  an  indictment  as  a  matter  of  local  description, 
and  not  as  venue,  which  must  be  proven  as  laid.' 

b.  Sufficiency  of  Proof. — (i)  Describing  Offences  Gener- 
ally.— The  rule  of  law  in  criminal  cases  is  that  the  facts  estab- 
lished by  the  evidence  must  correspond  with  those  laid  in  the 
indictment.* 

(2)  Place ;  Venue. — The  prosecution  must  prove  that  the 
offence  was  committed  In  the  county  as  laid,  or  a  verdict  of 
guilty  is  not  sustained  by  the  evidence.* 

Urcen/ of  property  of  Che  value  of  five  nard'a,  6  Car.  &   V.  %&i;  Rex  v.  Great 

dolUre;  the  state  is  not  bound  to  prove  Canfield,   6   Ebd.   136.     See   U.   S.   v. 

larceny  of  the  exact  sums  utated  in  the  Yoye,  i  Curt.  {C.  C.)  364. 

indicttnent.        McCorkle   v.   State,    14  a.  Brownu,  Stale,  27  Ala.47;  Moody 

Ind.  39.  V.  Slate,  7   Blackf.  (Ind.)  414;  I  Chltty 

To  support  an  indictment  for  stealing  Cr.  L.  557. 

one  wallet  and  certain  bank  bills  the  S.  State  v.  Crogan,  8  Iowa  513. 

precise  value  of  the  articles  need  not  be  4.  Thus  an  indictmenf  charging  two 

— ' '"   """■ —  'i  ascertain  that  distinct  acts  U  not  sustained  by  evidence 

an  inspection  of  established  by  one  ofsuch  acts.     Stater. 

^     _,    is  competent.  McConkey,  30  Iowa  574.     And  it  has 

Com.   V.  Burke,  9.^  Mass.   (ii    Allen)  been  ;t«/i/ that  where  the  time  proposed 

161.  for  consummating  the  crime  is  so  distant 

1.  Green    i>.    State,     41     Ala.     419;  as  to  leave  ample  room  for  repentance 

Brown  v.  State,  17  Ala.  47;  Moody  v.  before  the  linal  desUnatt^n,  1 

Stale,  7  Blackf.  (Ind,)  314;  Thompson  dence  of  meditation  of  the  c 

I'.  State,  51  Miss.  354;   State  v.  North-     not   support  

umberland,  46  N.  H.  156;  State  v.  Cot-  attempt  to  con 

ton,  14  N.  H.  143.  19  Tex.  174. 

Wluire  Uu  record  lUli  to  allow  that  However,   an   indictment  for  giving 

the   ofience    was     committed     in    the  "one  mortal  bruise  will  be  supported  by 

county   where   alleged,    the    judgment  evidence    of   any    deadly     wound     or 

wilt  be  reversed.      Thompson  t'.   State,  bruise."     State  t>.  Crank,  a   Bailey  (S. 

51  Miss.  353.  Car.)  66.     And  an  indictment  charging 

BnUdlns  *  Dmd. — In   an  indictment  the  defendant  jointly  with  other  persons 

against  one  for  building   a  dam   at  a  with   having  received  stolen  property, 

certain  place,  and  thereby   overflowing  knowing  it  to  be  stolen,  is  supported  by 

the  highway,   the  place  is  not  of  the  evidence   showing  that    the   defendant 

grai-amen  of  the  complaint,  and  need  alone  received  it.     Slate   v.   Smith,  37 

not  be  proved  precisely  as  laid.     State  Mo,  58. 

V.  Lord,  16  N.  H.  3>;7,  A    count    in    an    indictment   which 

Uvtnrbiac  B«llglou  HvstlBC. — In  an  alleges  that  there  is  a  public  bridge  In 

indictinent    for   disturbing  a   religious  the     highway,    and    that    it    Is    In     a 

congregation,  assembled  for  worship  in  ruinous     state,    is     not    sustained     by 

a  church  or  other   place,  the  place  of  evidence  that  a  highway  had  been  laid 

assembly  is  descriptive  of  the  offence,  out  across  a  river.and  thata  bridgewaa 

and  must  be  proved  as  alleged.      Strat-  required;    the     allegaliona    should    be 

ton  V.  State,  13  Ark,  688.  according  to  the  facts.     State  w.  Can- 

TarmlnL— In  an  indictment  against  a  terbury,    iS  N.  H.  (g  Post.)  195:  Sute 

town  for  not  repairing  a  highway,  the  v.  Boscawen,  18  N.  H.  (8  Fost.)  195. 

termini   need  not   be  mentioned,  but  if  S.  Field   -v.  State,  34  Tei.  39.      See 

tbey  are  set  out  they  must  be  proved  as  Com.  v.  Beaman,  74   Mass.  (8  Gray ) 

laid,  and  not  material,  or  the  variance  497. 

will    be    fatal.       Harrow    v.    Slate,    i  An  indictment  for  stealing  "one  pea- 
Greene  (Iowa)  439;  State  v.  Northum-  hen"   and  "  one   turkey"  in   this  com- 
bcHand,  46N,  H-  156;  Rex  v.  St  Weo-  monwealth.ianot  supported  by  evidence 
10  C.  of  L.— 36                           C61 
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(3)  Time. — The  time  laid  in  an  indictment  must  be  specifically 
proved  as  set  out  in  those  cases  where  it  is  material,'  otherwise 
proof  that  the  crime  was  committed  at  any  time  before  the  find- 
ing of  the  indictment  will  be  sufficient.* 

(4)  Describing  Person. — Where  a  person  is  described  in  an  in- 
dictment the  evidence  must  correspond  with  such  description,  or 
the  variance  will  be  fatal  ;^  but  where  a  person  is  charged  with 
being  a  principal,  evidence  showing  him  to  have  been  an  acces- 
sory, or  vice  versa,  is  sufficient  to  support  the  indictment.* 

or  taking  tbcni  alive  In  another  state  the  time  aa   laid.      State  v.  Porter,  10 

and  bringing  them  dead  Into  this  state.  Rich.  L.  (S.  Car.)  145. 

Com.  V.  Beaman,  74   Mass.   (8  Graj)  Since    the    St.   1S43,  ch.   i,  ^   3,  an 

4ffj.  averment   of  a   larceny  from   a   ves^ 

An    indictment    for    larceny  "  In    a  "on  the  14th  day  of  July,  etc.,""  Is  to  tie 

building  called   and   being  a  shop,"  is  deemed   an  allegation  that  the  offence 

sustained  by  proof  of  a  larceny  In  a  was  comniitted  In  the  davtimc,  and  is 

Inillding  kept  and  used  for  the  sale  of  not    supported    by    proor   of    such    a 

goods,  and  called   a  "  store,"     Com.  v.  larceny   in  the  nlg^t  time   of  that  day; 

^IggB,  14  Gray  (Mass.)  376,  but  the  defendant  might  be  found  guilty 

An  indictment  for  obstructing  a  of  a  simple  larceny.  Com.  v.  He- 
public  landing  is  not  sustained  by  proof  Laughlin,  65  Mass.  (11  Cush.)  5^. 
of  the  obstruction  of  a  public  road  S.  Hopkins  v.  Com.,  3  Met.  <Mau.} 
leading  to  the  landing  at  a  place  within  460;  Hutchinson  v.  Com.,  4  Met. 
one  hundred  vards  of  said  landing.  (Mass.)  359;  Haggett  v.  Com.,  3  Met. 
State  V.  Graham,  15  Rich.  (S.  Car.)  L,  (Mass.)  457. 
310.  See   Logan  v.   State,    24   Ala.    i8>; 

An  indictment  averred  "  tliat  at  the  Keater  -v.  People,  31  Mich.  484;  State 

April   term  of  the  court,  etc.,  among  v.  Davidson,  \i    Vt.  300;  Rex  v.   Cc^- 

the  pleas  of  said  teTm,  a  certain  issue  pard,  3  Car.  &  P.  59;  Purcell  o.   Hac- 

was  duly  joined,"  elc.     Held,  that  this  namara,  □  East   157;  s.  c,  1  Camp.   199; 

might  be  taken  as  applying  to  the  state  Moody  &  M.  18. 

of  the  pleadlnes  at  that  term,  and  thai  S.   People   v.   Schwartz,  31  Cal.   1601 

a  record   showing   the   issue   to    have  Hensley   v.   Com.,   i    Bush   (Ky.)    11; 

been  joined  at  a  preceding  term,  and  Pickens   v.  State,  6  Ohio  374;  Dick  i-. 

tried  at  the  April  term,  supported   the  State,  30  Miss.  631. 

averment     State   v.  Davidson,  12   Vt.  An  averment   in  an  indictment   thai 

300.  defendant  was  a  negro,   though  imma- 

1.  See   People   v.  Soto,  49   Cal.  67;  tenat,  is  not  sustained  by  proof  that  he 

Baldwin  v.  People,  1  111.  (i  Scam.)  304;  was  a  mulatto,     Dick  v.  State,  30  Ml». 

Com.   V.   McLaughlin,  65    Mass.    (11  631. 

Cush.)  598;  State  v.  Turner,  66  N.  Car.  A   conviction   on   an  Indictment  for 

618;  State   f.  Royster,  65  N.  Car.  539;  stealing  Stephen  Daatet's  pay,  on  proof 

Shubrlckv.  State,  1  S.  Car.  ai;  States,  of  stealing   the   pay  of  Phillip  Daniel, 

Dunnavant,  3   Brcv.   (S.  Car.)  9;  State  is    erroneous.     Hensley     v.     Com.,     i 

V.   Porter,  10   Rich.  (S.   Car.)  L,    145;  Bush  (Ky.)  11, 

Wiley  w.  State,  3   Cold,    (Tenn,)  362;  An  affidavit  signed  I.  P.  will  not  sup- 

Gtbbs   V.  State,  34  Tex.  134;  Gholston  port  an  allegation  In  an  Indictment  that 


I  Tex.  644;  ..       .       .     , 

.  58.  V.  State,  6  Ohio  274. 

%    rteaUui  If  an  Indictment  for  arson  aven  that 

charged  that  the  offence  waa  committed  the  company  intended   to  be  Injured  Is 

in  January,  l8i;i;  the  general  Issue  was  acorporadon,  proof  of  the  existence  of 

pleaded;   and   it    appeared     from    the  the  corporation   de  facto  will   support 

evidence  that  the  offence  was  commit-  the  averment.     People  v,  Schwartz,  33 

ted  In  January,  1856.     M^ld,  that  such  Cal.  160. 

evidence  was  receivable,  on  the  plead-  4.  See   State  t'.   Malrs,   1   N.  J.    L. 

ings,  It   not   being  necesBary  (o  prove  (Coxe)  453. 
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INDICTMENT. 


(5)  Describing  Written  Instrument. — All  allegations  in  an  in- 
dictment descriptive  of  a  written  instrument  must  be  proven  as 
laid.* 

(6)  Describing  Property — (a)  Animals. — Where  an  indictment 
relates  to  animals,  their  description  in  the  proof  should  corre- 
spond with  that  set  out  in  the  indictment.* 

An  indictment  for  stealing  any  animal  should  state  whether  it 
was  alive  or  dead  when  stolen,  otherwise  it  will  not  be  supported 
by  evidence  that  it  was  dead  when  stolen,  even  though  in  cases 
where  it  has  the  same  appellation  whether  dead  or  alive.' 

{b)  Money. — Where  money  described  is  of  a  particular  quality 
or  kmd,  the  evidence  must  show  tt  to  have  been  of  the  quality  or 
kind  set  forth,  or  the  variance  will  be  fatal.* 

(c)  Other  Property. — The  evidence  must  establish  the  theft  of, 
or  injury  to,  the  property  as  laid  in  the  indictment.'  Thus, 
where  number  is  descriptive,  it  must  be  proved  as  laid.* 

c.  What  Constitutes  a  Variance. — A  variance  is  a  failure 
of  the  proof  to  correspond  with  the  allegation  in  an  indict- 
ment.* 

4.  Watson  V.  State,64  Gi.6ii  Com. 
V.  Cahlll,  94  Mh».  (II  Allen)  540. 

But  it  has  bo-n  held  that  an  Indict- 
ment for  the  larceny  of  treasury  notes 
is  tuslBJned  bv  proof  of  the  larceny  of 
greenbacks.  Mickey  v.  State,  33  Ind.  3i. 

Evidence  of  a  larceny  of  part  of  the 
money  will  warrant  a  conviction  under 
an  indictment  alleging  the  larceny  of  a 
quantity  of  bank  bills,  amounting  in 
the  aggregate  to  one  hundred  and  fifty 
dollars.     Com.  r.  O'Connell,  13  Allen 


1.  Com.  r.  Brown,  76  Mass.  (to 
Gray)  119;  SUte  v.  Clark,  33  N.  H. 
f3  Post.)  429;  State  v.  McLeod,  5 
Jones  tN.  Car.)  L.  318. 

An  indictment  for  fraudulently  alter- 
ing an  asEignment  of  a  mortaage,  al- 
leged that  it  was  duly  executed  and  re- 
corded. The  proof  was  that  it  was  not 
recorded.  It  was  held  that  the  allegation 
was  descriptive  of  the  instrument,  and 
that  the  evidence  did  not  sustain  the  in- 
dictment. State  V.  Clark,  33  N.  li.  439. 

An  allegation  in  a  bill  of  indictment 
chai^ng  that  the  defendant  stole  a 
fi.  fi.  against  him  i<isued  from  the  su- 
perior court  office,  is  not  sustained  by 
proof  that  Ihe  fi.  fa.  was  made  out,  but 
retained  by  the  clerk,  at  the  instance  of 
the  defendant,  until  the  amount  was 
paid  to  him.  Slate  v.  McLeod,  j  Jones 
(N.Car,)  L,  318. 

It  seems  that  an  Indictment  for 
fraudulently  conveying  "a  certain  par- 
cel of  real  estate  by  a  certain  deed  of 
warranty"  is  not  sustained  by  Jiroof  of 
a  conveyance  of  all  the  defendant's 
"right,  title  and  Interest  in  certain  real 
estate,  subject  to  one  mortgage,"  with 
covenants  of  warranty,  except  against 
■that  mortgage.  Com.  -u.  Brown,  ij 
Gray  (Mass.)  189. 

3.  State  T'.  Donnegan,  34  Mo.  67; 
State  V.  Godet,  7  Ired.  (N.  Car.)  L.  zio; 
State  V.  Kersh,  1  Strobh.  (S.  Car.)  353; 
Banks  v.  Slate,  28  Tex.  644;  Fein  v. 
Wyoming  Tcr.,  1  Wy.  Ter.  376. 

S.  See  Com,  i'.  Beaman.  74  Mass. 
(8  Gray)  497. 


(Mass.)  451, 

Proof  that  a  trunk  was  taken  and 
carried  awaj'  from  the  house,  in  which 
there  was  money,  is  sufficient  to  sustain 
a  chaige  of  taking  and  carrying  away 
money,  especially  when  all  the  facts 
show  Che  q«i>  animo  with  which  tlie 
trunk  was  taken.  Berry  v.  State,  10 
Ga,  511, 

B.  See  Morgan  v.  State,  63  Ga.  307; 
State  V.  Emerson,  ^3  N.  H.  619;  Stale 
i-.Cocklleld.is  Rich.  (S,Car.)3i6; Com 
V.  Butcher,  4  Gratt,(Va,)  544. 

TKltie, — An  Indictment  for  larceny  of 
property,  alleged  to  be  of  a  value  leu 
than  one  hundred  dollars,  is  supported 
by  evidence  that  the  property  wa»  of 
any  value.  Com.  v.  McKenney,  9 
Gray   (Mass.)  114. 

e.  The  People  *.  Coon,  45  Cal.  673; 
State  V.  Handy,  30  Me,  81 ;  Com.  -v. 
Lavery,  101  Mass.  207;  Com.  17.  Butcher, 
"  .J  p^. 
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INDICTMENT. 

(i)  Technical  Variance. — A  mere  technical  variance  between 
the  charge  in  the  indictment  and  the  evidence  to  support  it 
should  be  disregarded  by  the  court.* 

(2)  Description  of  Place,  Time,  etc. — It  is  thought  that  a  vari- 
ance between  the  allegation  and  proof  of  the  place  of  the  com- 
mission of  the  offence  is  not  fatal  if  the  offence  be  proved  to 
have  been  committed  within  the  jurisdiction  of  the  court.'  A  vari- 
ance as  to  the  date  of  the  alleged  offence  upon  the  afBdavit  or 
complaint,  and  the  information  based  upon  it.  is  fatal  upon  a 
motion  to  quash.' 

(3)  Description  of  Person — {a)  Generally. — Where  the  proof 
shows  the  name  of  a  person  to  be  spelled  differently  from  what 
it  is  spelled  in  the  indictment,  but  the  pronunciation  of  the  name 
as  spelled  in  the  indictment,  is  the  same  as  when  spelled  correctly, 
it  will  not  be  a  material  variance.'' 

ifi)  Corporation ;  Partnership. — The  description  of  a  corpora- 
tion or  partnership  ^  should  be  proven  as  alleged.* 

(c)  Persons  Committing  Particular  Offences. — The  names  of  the 
persons  committing  particular  offences  or  those  a^rieved  there- 
by must  be  proven  as  laid  in  the  indictment.^ 

Kefeer  v.  Topping,  71  III.  339;  Nuh  v.  ners  and  that  the  articles  belonged  to 

Towne,  71   V.  S.  (5  Wall.)  69S;  bk.  18,  the  firm  conBtitutcE  novariance.     Com. 

L.  ed.  517.  V.  O'BHen.  94  Mass,  (o  Allen)  183. 

1.  State   V.    Williams,    10    Iowa  98;  <.    Mathews   v.   Stale,  33  Tex.   id3. 

State  V.  ThompBOn,  ig  Iowa  299,  But  comfnre  Patterson  v.  People,  19  N. 

9.  People    -D.   Calder,    30    Mich.  85;  Y.  Sup.  Ct.  (12  Hun)   137;  Whittle    t: 

People   V.   Honcyiiian,3  Den.  (N.  Y.)  Frankland,  i  B.  &  S.  49. 

hi;  Heikes  xi.  Com.,  2b  Pa.  St.  513.  7.  See   People    v.  Hughes,  41     Cal. 

S.  Baumgartner   v.   State,    13     Tex.  334;  Johnson  u.  State,  46  Ga.  269;  Dav. 

App.  331;;  Huff  u.   State,  23  Tex.  App.  enport  p.  Stale,  38  Ga.   184;  Gahan  v. 

391;  Hefner  v.  State,  16  Tex.  App.  573;  People,  58  111,  i&;  Robb  v.  State,    Ind. 

Cole   u.  State,  II    Tex,  App.  67;  Smith  19   N.  E.  451;   Com.   v.   Buckley,    145 

f.  State,  9  Tex.    App.    475;  Calvert  f.  Mass,  iSt,  State  r.  Quin;an(Minn.).4t 

State,  8  Tex.  App,  538;  Swink  v.  State,  N.  W.  299,   State  v.   Bell,  65  N.  Car. 

7  Tex.  App,   73;  Hawthorn  v.  Swte,  6  313,   State   v.   Scurry,  %  Rich.  L.  (S. 

Tex.  App.  562;   Williamson   v.  State,  j  Car.)    68;   Timms   v.   State,    4    Cold. 

Tex.  App.  485;  Brewer  u.  State,  5  Tex.  (Tenn.)  138;  Brown  ;,■.  State,  33   Tex. 

App.  148;  Collins  V.  State,  j  Tex.  App.  134;  Goodc  v.  State,  1  Tex,  App.  530. 

37;  HoerrK,  Stale,  4TCX.  App.  75-  Coiafare   State  v.    Henderson,   68  N. 

The  ofTence  charged  in  an  indictment  Car.  348. 
was  proved  to  have  occurred  on  a  dif-  On  trial  of  an  indictment  for  an  as- 
ferent  day  from  that  alleged,  but  pre-  sault  a  variance  between  the  proof  and 
viouslytothe  iinding  of  the  indictment  the  allegation  as  to  the  name  of  the 
and  within  the  statutory  limits  for  prose-  person  assaulted  is  not  fatal  although 
cuting  the  offence.  Held,  that  this  was  the  Indiciment  fails  to  aver  that  he  was 
not  a  variance  of  which  the  defendant  known  by  more  than  one  name,  John- 
could  take  advantage.  McBryde  v.  son  v.  State,  46  Ga,  269;  Gahan  v. 
State,  34  Ga.  30J.  People,  i;8  111.   160,     Compare  Slate  v. 

\.  Patterson  v.  People,   12   Hun  (N.  Henderson,  68   N.  Car.   348;   State   r, 

Y.)  137;  State  V.  Patterson,  1  Ired,  (N.  Bell,  6;  N.  Car.  313. 

Car.)  L.  346;  State  v.  Scurry,  3   Rich.  gellliis  Llquon.— On   an   indictment 

L.  (S.  Car.)  68.  for  selling  liquor  to  William  Langford, 

B.    Although    in    'an   indictment  for  Jr.,  a  minor,  the   variance  Is  not  fatal 

stealin?  partnership  property  it  Is  not  though  the  evidence  shows  that  the  sale 

averred  that  the  owners   are  copartners  was   to  William   H.   Langford.      Rose 

evidence  that  they  are    in  fact  copart-  v.  State  (Ind.),  19  N,  E,  451. 
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INDICTMENT. 

(^  Description  of  Property ;  Ownership. — A  material  variance 
between  the  allegation  in  the  indictment  and  the  proof  on  the 
trial  either  as  to  the  property  or  as  to  the  ownership,  will  be 
fatal.* 

(5)  Description  of  Written  Instrument. — A  slight  and  unsub- 
stantial variance  between  the  description  of  a  written  instrument 
as  set  out  in  the  indictment  and  the  one  produced  in  evidence  is 
not  fatal  * 

(6)  Acquittal  and  Rehearing  in  Case  of  Variance. — A  variance 
between  the  indictment  and  the  evidence  offered   on  the  trial  in 
respect  to  description  of  any   matter  named  in  the  indictment 
will  not  be  a  ground  for  acquittal,  unless  material  or  prejudicial,'   ' 
but  will  be  a  ground  for  a  rehearing.* 

5.  Eepngaanoy.— d.  What  Constitutes. — Repugnancy  con- 
sists in  two  inconsistent  allegations  in  the  indictment*  which 
■destroy  the  effect  of  each  other* 

b.  Effect. — At  common  law,  where  different  clauses  of  an 
indictment  are  repugnant,  and  there  is  no  means  of  ascertaining 
what  is  meant,  the  indictment  is  held  bad  because  of  such 
repugnancy.' 

OomialtUnB    Klot. — Defendant     was  71  Am.  Dec.  184;  Mulrooney  v.   State, 

-charged  in  Ihc  lirst  count  of  an   indict-  36  Ohio  St.  326. 

mcnt  with  having  committed  a  riot  with  Where  a   defendant  is  acquitted  be- 

one   Land,  and.  in   the   eecond   count,  cause  of  a  variance  between  the  indict- 

with  one    Lance^    but   there    was   no  ment  and  the  proof,  it  Is  the  dut;  of  the 

daubt  OS  to  the   identity   of   the  code-  judge   (supposing  ^  243,  ch.  53,  Digest, 

fendant,    he  liaving  plead   guilty  with-  to   be  constitutional)    to  hold   the   ec- 

out  raising  any   objection  to   the  name  cused   in  custody,  or  under  cognizance, 

by  which  he  was  Indicted.     Held,  that  to  the  end  that  a  new   indictment  may 

the  variance  was  immaterial.     Daven-  be   preferred.      Cameron   v.   State  ,  13 

port  V.  State,  38  Ga.  184.  Ark.  713. 

1.    Turley  v.  State,3Huinph.  <Tenn.)  4.  State  v.  Kube,  20  Wig.  217;  a.  c,  9 

K;3;  Calvert  v.  State,  S  Tex,  App,  53S;  Am.  Dec.  390. 

eg.  V.  L9wrie,  L,  R.,  I  C.  C.  61.  8.   See  New   Lamp  Chimney   Co.  v. 

Wlui,t  Does  Mot  CotutltntakYMlanoe,—  Ansonia  B.  &  C.  Co.,  91  U.S.  (i  Otto) 

The  variance  is  immaterial  when  an  in-  663;   Gould   PI.   {jlh   cd.)   143;  Steph. 

dictment  ctiarges  the  defendant  with  fe-  PI.  667. 

loniously  stealing  certain  notes  Irom  the  t.  State    v.    Pierson,    44   Ark.    365; 

person  of  A,  "  the  same  being  the  prop-  State  v.  Edwards,  36  Mo.  394;  State  v. 

erty  of  said  A,"  and   the   proof  shows  Johnson,  5  Jones  JN.  C.)  L.  221;  West- 

Ihat  the  notes  stolen  from  A   belonged  brook  v.  State,  23  Tex,  App.  401;  State 

to  him  and  a  copartner.     State  v.  Cun-  v.  Haven,  59  Vt.  399. 

ingham,  i)  Iowa  433.     See  aUo  Mar-  Wbftt   cdnitltntAi  SeiiuriLuicr. — See 

cus  V.  State,  26  Ind.  101.  State   v.  Johnson,  5  Jones  (N.  C.)   L. 

Under   an   mdictment  for  grand  lar-  121;  SCaleI^  Pierson,  44  Ark. 365;  State 

ceny  for  stealing  a  cow,  it  is  not  a  mat-  ■o.    Haven,  59  Vt.  399;    Westbrook   v. 

crial   variance   that  the   animal   stolen  State,   33   Tex.  App.  401;  State  f.  Ed- 

was  a  heifer,   between   two   and   three  wards,  36  Mo.  943. 

years  old,  that   had   never  had   a  calf.  WhU  SoM  Hot  Oomtltnt*  Bspncnkiioy. 

Parkerf.  Sute,  30  Ala,  ^bt,.     See   also  —See    Stole    v.  Smalls,  11  S.  C.  262; 

States.  Horan,  Phil.  (N.  Car.)  L.  571;  State    t.   McKennan,    Harp.     (S.  C.) 


Wiley  t..  Slate,  3  Coldw.  (Tenn,)  363,  302;  Reg.  v.  Craddock,  ».  c,  30  L.  J., 

-      "      "■■■       ■        '■-     '    ■'         ■  M.  C.31. 

--,-„-                        „     .  .  T,  Henrvr           .,  „    .      „.,.    . 

McL.  C.  C.  405.  r.  Hand,  6  Ark.  165;  a.  c,  43  Am.  Dec. 


See  Gillespie  11,  Slate,  6    Humph.      M.  C.  31. 

•    -     i5.  r        "         ■  -  ■' 


(Tenn.)   164;    U.  S,  v.    Burroughs,  3         T,  Henry  v.  State,  33  Ala.  389;  State 

"  L.C.C.40S.  -    "  -'   '  *-■    -' -   •-     "- 

Conner  v.  State,  23  Ga.  515;  s. 


e«G 
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ContaU  I  ATKiMsta.  INDICTMENT.    ChiLiviiig ar  DaMriUiK OfllniM. 

e.  Chai^fing  or  Degcrihlnff  Offence.— «.  Certainty  and  Par- 
TICULARITY. — Ati  information  or  indictment  must  state  in  plain 
and  concise  language  every  element  of  the  crime  which  it  is  de- 
signed to  charge  with  certainty  to  a  common  intent.*  An  indict- 
ment ought  to  be  certain  to  every  intent  and  without  any  intcnd- 


Sute, 

II  Ind.   557;  s.  c,   71   Am.   Dec.   370; 

Marklc  0.  State,   3   Ind.   535;  State   v. 

McCormack,  1  Ind.  305;  State  u.  Wat- 

roua,  [3  Iowa  489;  State   v.   McGafKn, 

38  K«n.   31s;  Com,   V.  Perrigo,  3  Met. 

(Ky.)   5;  Com.   -u.   Magowan,    i    Met. 

(Kv)   368;     8.  c.,   71    Am.    Dec.  480; 

State  V.  MajbcTTj,  48  Me.  iiS;  SUte 
Bvpngkuic;  betWMii  dlAront  aonnto  v.  Thurstin,  35  Me.  105;  e.  c  ^8  Am. 
'    '-      "■-■-     Dec,695;     State  v.  Nelson,  19  lie.  319; 

State  !>.  Godfrey,  34  Me.  332;  s.  c-,  41 
Dec.  381;  Mtncher   -o.   Sute,   65 


C.  C.  45;  Rex  11.  Gilchrist,  3  Leach 
(4th  ed.)  6i;7, 660;  1  ChitL  Cr.  L.  131;  2 
Hawk.  P.  C,  ch,  35,  4  36. 

An  indictment  settingforth  an  allied 
foiled  note  according  to  its  tenor  li 
BUfflcienI,  though  the  statement  of  the 
purport  is  repugnant.     State  v.  Pullens, 


indictment  is  not  a   fault.     State 
r.  Mallon,75Mo.3.15- 

An  Indictment  which  atcommon  law 

would  be  bad  for   repugnancy   may   be  Md.  317;  Cearfoss  ij.  State,  41  Md.  403; 

good  under  the  Missouri  statute,  If  there  Harne  v.  State,  39   Md.  553;    Slate   i'. 

fs  sufficient  In  it  to   indicate   the   crime  Nutweti,    i    Gill     (Md.)    54;    Com.   v. 

and  person  charged.     State   v.  Cham-  Terry,  114   Mobh.   263;  Com.  v.   Web- 

berlin,  89  Mo.  129.  ster,  jo  Mass.    (j    Gush.)  295;   s.  c.,  51 

It»piisntuic7 »»  to  lmm«t«rUl  point*  Am.   Dec.     71:;     Com.    v.    Hunt,    45 

and  unnecessary   matters  is  a   fault   in  Mass.    C4.    Me(c.)    iii;  s.   c,   34    Am. 

form  only.     See  Dakins  Case,  2  Saund.  Dec.  346;  People  ti.  McLean   (Mich.), 

"j[;  Skinner  i;.  Andrews,  1  Saund.  169;  '  ""  ""   ~                 "               —     . 


laym, 


I  Sir. 


■■W, 


V.  Rennctt,  1  T.  R,  657;  Rei  v.  Aylett,     State  i'.  Meek,  70  Mo.  35s;  s.  c,  35  Am. 
I  T.  R.  70,   TI.     If  it  does  not  contra-     Rep.  427;  State  v.   Rochforde,  51    Mo. 


general  vitiate  an  Indictment.  See  3 
Bouv.  L.  Diet,  (ijth  ed.)  578;  Gould's 
PI.  (5th  ed.),  4173. 

Btiaatlns Biupliua«a.~See  i  Chitt  Cr. 
L.  i3i;Stat&  v.  Flint, 62  Mo. 393;  State 
TI.  Beasom,  40N.  1I.3<~   " 
(East  244,154;  Gilbe 
Co.  LitL  30316. 
1.  Sterne  v.  State, 

f.  State,  47  Ark.  476;  s.  c.,  5L ^.     , „ 

768;  Glass  V.  State,  45  Ark.  173;  State  Oreg.  300;  Com.  -v.  Clnrk,  3  Ashm 
u.  Wilt,  39  Ark.  316;  People  d.  Bogart,  (Pa.)  105;  Sherban  ti.  Com.,  8  Watt* 
36  Cal,  3«;  People  ti.  Saviers,  14  Cal,  (Pa.)  212;  s.  c,  34  Am.  Dec.460;  State 
-      ?eopieii     '    -   '  "-'   '—  '  "       '        -■■—-■-- 


jg;   Stale  n.  Clevenger,  20    Mo,    App. 

026;   State  II.    Dowers,    45   N.    H.    543; 

State  ti.  Parker,  43    N.  H,   83;  State  ». 

Gary,  36  N.  H.  ijg;  Slate  v.   Schmltt, 

49  N.J.  L.   (20  Vr.)  579;    Mowerr   i'. 

Camden,  49   N.  J.   L.     (30  Vr.)   106; 

People  V.  Dumar,  106 N.  Y,  303;  State 
131,133;     11.  Brown,  I  Dev.  (N.C.)  L.    137;  s.  c. 

17  Am.  Dec.  562;  State  v.  Ballard,  1 
1,43;  Scales  Murph.  (N.C.)  1861  Dillingham  v.  State, 
,8  Am.  Rep.     <  Oliio  St.   380;  State  o.   Dougherty,  4 


39;  People  II.  Aro,  6  Cal.  307; 
Am.  Dec.  503;  State  u.  H 
Conn.  330;  State  v.  Miller,  : 
531;  RawBon  II.   State,    19   Ci 


Hoirr 


V.  Crank.  2  Bail.  (S.  C.)  fi6;  s,  C„  23 
Am.  Dec.  117;  Slate  v.  Wimberiy,  3 
Conn.  McCord  fS.  C.)  190;  State  v.  Hender- 
.  292;  son,  I  Rich.  (S.  C.)  179;  State  n.  Wil- 
son, 3  Rep.  Const.  Ct.  Treadway  (S.C.> 
495;  KIti'.  State,  II  Humph.  (Tenn.) 
167;  Foster  I'.  Siate,6Lca  (Tenn.)3i3; 
Pearce  t.  Slate,  1  Sneed  (Tenn.)  63: 
8.  c.,  60  Am.  Dec.  135;  Horan  t'.  Slatr, 
^4  Tex.  161;  Brown  r.   State,   36  Tex. 


I,  Dec.  499;  keech  v.  State,  15 
ifla,  591;  Kerah  v.  Slate,  34  Ga.  191; 
Wingard  u.  State.  13  Ga.  39G;  Stephen 
V.  Slate,  11  Ga.  23^;  BayBinger  i:  Peo- 
ple, 11^  III.   419;   Piummer   v.    People, 

74  III.  361;  Warriner  II.    People,  74  111.     App.  540;  McConnell  n.  Slate.  13  Tex, 
346;  Cross  V.  People,  47  III.  152;  s.  c,     App.  354;  e.  c.,s8  Am,  Rep.  647;  Stale 

? 5  Am,  Dec.  474;  Thomas  11.  State.  103     Amidon,  58   Vt.   524;  Stale    v.   Davis, 
nd.  419;  State  v.   Anderson.  103  Ind.     5J  Vl.  176;  State  ti.  Bacon.  7  Vt.  333; 
170;     Keller   v.   Stale,   51      Ind.     iii;     Fink  r.' .Milwaukee.  17  WIe.   26;  U.   S. 
36a 
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ment  to  the  contrary.*  The  indictment  must  be  explicit  and 
leave  nothing  to  inference,  for  nothing  can  be  done  by  intend- 
ment,* All  the  material  facts  which  must  be  proved  in  order  to 
support  a  conviction  must  be  alleged.* 

f.  Crulkshank,  92  U.  S.  (i  Otto}  541;  U.  FactK  not  viUI  to  the  accusation,  and 
S.  V.  Mills,  31  U.  S.  <7  Pet.)  138;  U.  S.     constituting  merely  matter  of  descrtp- 


■V.  Morrisej,  31  Fed.  Rep.  147. 

Where  the  words  UBed  in  an  indict- 
ment to  describe  an  offence  are  com- 
monly used  in  a  Kcnse  which  does  not 
neccssaril}'  import  an  oflence,  and  they 
«re  used  without  any  qualification,  the 
Indictment  will  be  bad,  though  the  same 
words,  in  a  more  strict  and  technical 
senee,  may  describe  a  criminal  act. 
State  O.Parker,  43  N.  H.  83. 

8am« — C«nnt*, — A  second  or  subse- 
quent   count    in  an    indictment    should 


contain  a  statement  of  all  the  necessarj 
facts  and  allegatia 
fence.     A  refereni 


ary 
facts  and  allegationE  to  charge  the  of- 
fence. A  reference  to  a  former  count 
for  the  purpose  of  supplyii 


,  may  be  stated  in  an  indictment  ai 
nown  to  the  grand  jury,  if  such  is 
case.     People   -v.   Bogart,   36  Cal. 


Hatter*  of  Indnaenent  need  not  be 
set  out  in  an  indictment  with  that  de- 
gree of  minuteness  and  particularity 
which  is  requisite  in  setting  out  the 
material  allegations,  which  constitute 
or  give  character  to  Ihc  offence  charged. 
SUle  V.  Mayberry,  48  Me.  218. 

Power  of  LasUlatuie, — The  legislature 
has  not  the  power  to  dispense  with  such 
allegations  in   indictments  as  arc  esscn- 


Eufficii 

State,  IJ  Fla.  i;gl.      But  cemfare   i 
V.  NeUon,  29  Md.  329, 

An  information  which  is  so  uncei 
that  upon  a  plea  of  guilty  the  ( 
cannot  know  what  punishment  it 
""        ■    ■     •  motion  ii 


McLaughlin  ■o.  State,  45  Ind.  -. 

ate  1.   Slate  u.   Hand,  6  Ark.  165;  s.  c. 

42  Am,  Dec.  689. 

ain  Segree  or  Certainty. — A  count  In  an 

lurt  indictment  which  is  sufficiently  certain 

lay  to   inform   the  accused  of  the   ofienci- 

of  with  which  he   is   charged,  and  of  the 

judgment.     Vogel  v.  State,  31  Ind.  64.  party  upon  whom  it  was  committed.  Is 

Imparfeot  aranneut  in  indictment  of  suflicient.     Harne  v.  State,  39  Md.  553, 

fact*,  constituting  description  of  the  of-  In  all  cases  the  offence  must   be  set 

fence,   is  not  aided  by  the    introductory  forth    with    clearness    and    reasonable 

matter   therein,   nor  by  the  qualifying  certainty,   in   order  to   apprise  the  ac- 

epithets  attached   to   the  facts,   nor  by  cuscd  of  the   nature  of  the   accusatian 

the  alleged    injurious   consequences    of  against  him,  so  that  he  may  prepare  his 

such   facts.     Com.   v.   Hunt,  45   Mass.  defence  and   plead  the  judgment  ir  '  ~ 


(4  Mete.)   Ill;  s.  c,  38  Am.  Dec.  346. 

S«ne — msbt  Walking. — It  Is  sui- 
ficient  in  an  indictment  to  charge  [he 
offence  of  night  walking  In  general 
terms,  es  in  the  case  of  common  bar- 
rators, common  scolds,  and  the  like, 
without  specifying  the  acts  which 


ibsequent  prosecution  for  the 
same  offence.  State  t>.  Witt,  39  Ark. 
316;  Glass  V.  Slate,  45  Ark.  173;  Scales 
v.  State,  47  Arlt  476;  s.  c„  •&  Am. 
Rep.  768;  and  see  i:.  S.  v.  MilU,  32 
U.  S.  (7  Pet.)  138. 
The   mle   TeqnirlnB   certainty  I1 


t.  State  I'.  Dowers,  45  N.  H.  343.  dictments  is  limited  by  the  posiiibilUies 

Same — Ohartlns  Crime  br  It*  Teabnt-  of  the   case,  and  where  the   offence   is 

cal  ITmm.— It  is  sufficient  if  the  indict-  such  that  the  manner  of  its  commission 

ment  merely  charges  the  commission  of  would  naturally  be  unknown  to  the  vlc- 

the  crime  by  its  technical  name.     Stale  tim   himself  and  to    the  grand  jury,  as 

■V,  Murray,  41  Iowa  580.  It  ia  only  where  in    case     of   swindling   by    three-card 

the  act  chained  in  an  indictment  is  not,  monte,   it  may  be  alleged   that  certain 

in  itself,  unlawful,  but  becomes  so  by  particulars  are  unknown   to  the  grand 

other  facts  connected  with  it,  that   the  jury.     State  *.  Gray,  39  Minn.  141. 

facts  in   which   the   illegality    consists  S.   Phipps  v.  State,  13  Md.  380;  s.  c, 

must  be  set  out.     Cearfoss  v.  State,   41  85  Am.  Dec.  654;  State  f.  Seav,  3  Stew. 

Md.  403.  (Ala.)  133;  B.C.,  20  Am.  Dec." 66;  State 

Betting  Out  Aoti. — Where  the  offence  v.    Thurstin,    35    Me,    205  ;    <8    Am. 

chained  is  complicated,  consisting  of  a  Dec.  695;  Com.  v.  Dean,  109  Mass. 349; 

repetition  of  acts,  or  where  it  Includes  Smith   ri.  State,  zi   Neb.   551;  U.S.   v. 

a  continuation  of  acta,  It  Is  not   neces-  Morrissey,  33  Fed.  Rep.  147. 

sary  to  set  them  out  in  the  Indictment.  B.   State  o.  Verrlll,  54  Me.  408;  State 

Sterne  V.  State,  10  Ala.  43.  v.    Philbrick,   31    Me.    401;    Coin.   v. 
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b.  Nomination  of  Offence;  Grades  and  Degrees. — (i) 
General  Mailers, — Offences  not  described  and  defined  by  the 
statute  or  code  are  left  to  their  common  law  definition,*  Where 
one  is  charged  with  a  common  law  offence,  the  averment  that  it 
was  done  contra  pacem  does  not  dispense  with  the  necessity  of 
setting  out  in  proper  terms  the  circumstances  necessary  to  con- 
stitute the  common  law  offence.*  And  it  is  no  valid  objection 
that  the  indictment  charges  the  offence  at  common  law,  while  the 
punishment  is  inflicted  by  statute.* 

An  indictment  includes  not  only  the  particular  grade  of  the 
oiTence  specifically  charging  it,  but  also  all  inferior  grades  of  the 
same  offence.*  Where  an  indictment  on  which  a  defendant  is 
found  guilty  constitutes  a  specific  indictable  offence,  it  is  not 
material  that  the  defendant  is  acquitted  on  another  part  of  the 
charge.* 

Where  an  offence  is  by  law  made  more  highly  punishable,  if 
committed  upon  a  person  of  a  particular  class  than  if  committed 
upon  a  person  of  another  class,  an  indictment  may  be  maintained, 
although  it  does  not  specify  to  which  of  the  classes  the  injured 
person  belongs.* 

(2)  Averment  ai  to  Preliminary  Examination. — It  is  not  neces- 
sary  that  an  indictment  for  a  criminal  offence  should  set  forth  the 
fact  of  a  preliminary  examination  of  the  accused. '^ 

Rowel,  146   Mass.  ii8;  U.   S.  v.  Hess,  6.  Durham  f.  State,  i  Blackf.   (Ind  ) 
.34  U.  S.  483.  33. 
1.   State  i>.  Toogood,  7  Iowa  152.  In   Indictment,  btul  for  the  main  of- 
S.   Sute  V.  Hodges,  55  Md.  117.  hno*  chuiMl,  will  not  support   a   con- 
Indictment  DeftctlTe  In  Bnbstanca. —  viction   for  a  lesser  oftcnce  which,  if  it 
When  the  court  cannot  pronounce  the  were   good,  would   necessarily    be    in- 
proper    sentence    of   the    law   upon   a  eluded.     Territory  it.  Dooley,  4  Mont. 
verdict  finding  the   accused   guiily,  the  395. 

indictment  is  defective  in  substance,    jn  An  indictment  which  direcll/  charges 

such    a    case,    where     the    verdict    is  the  offence,  and  sets  forth  the  particular 

"guilty,"    the    party    is     remanded     for  acts  which  constitute    it,  is  not    demur- 

another    indictment.      It    is     different  rable  liecause  the  offence  is  styled  "ma- 

where  the  verdict  is  "not  guilty."    Hurt  licious  mischief"  instead  of  "wilful  tres- 

r.  Sute,  IS  Miss.  378;  s.  c,  59  Am.  Dec.  pass."     Com.   v.   Smith,  6  Bush  (Ky  ) 

An  Indictment  which  correctly  dc-  6.  However  upon  a  conviction  un- 
ecrii>es  an  offence  in  the  statement  of  der  such  an  indictment  the  milder  pun- 
facts,  but  in  the  charging  part  desig-  ishment  only  can  be  awarded.  Stale  f. 
nates  it  by  another  name,  is  neverthe-  Fielding,  33  Me.  jSj- 
less  good,  and  will  sustain  a  conviction  7.  Washburn  v.  People,  10  Mich,  173- 
for  the  offence  defined.  Thus,  where  Com.  v.  Miller,  a  Va.  Cas.  310. 
an  offence  is  designated  in  an  indict-  It  is  not  competent  to  charge  In  an 
■""-It  as  manslaughter,  but  the  state-  information  an  of^nce  for  which  no  pre 
It  of  facts  defines  the  crime  of  mur-  liminary   examination  has  been  had   o 


der,  the  defendant  may  be  put  upon  his  waived,  and  to  determine  whether  such 
trial  for  the  latter  offence.  State  v.  an  examination  was  had  as  to  any  spe- 
Davie,  41  Iowa  311.  cilic  offence  charged  in  the  information. 


.  McCann   v.    State,    11    Miss.   {13  recourse  can  be  had  only  to  the  CKami- 

Smed.  &  M.)  471,  nations  returned  and  filed  by  the  nuigis- 

*.   Benham   -a.   State,    I    Iowa    542;  trate.     Turner  v.  People,  33  Mich.  363, 

State   V.   Burk,   89  Mo.  635;   State   v.  An  indictment  describing  not  another 

Webster,  30  N  H.  96;  Smith  v.  State,  and   a  different  offence   from   that  on 

3;  Tex.  500.  which  the  defendant  was  bound  OTcr  bv 
568 
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c.  Prior  Conviction  or  Acquittal — (i)  Necessity  of  Al- 
leging.— It  is  not  necessary  to  state  in  an  information  for  the  first 
cffence,  that  it  Is  such,  because  this  will  be  presumed  in  the 
absence  of  any  allegation  of  a  different  innport,'  and  it  has  been 
held  that,  the  indictment  need  not  state  that  the  crime  chained 
was  the  first  or  second  offence,  even  in  those  cases  where  the 
punishment  for  the  first  offence  is  different  from  that  for  the 
second;*  but  the  better  opinion  seems  to  be  that  the  second 
offence  should  be  chained  as  such  in  order  to  justify  the  greater 
statutory  punishment  therefor,'  because  by  the  rules  of  criminal 
pleading  an  indictment  is  required  to  contain  an  averment  of 
every  fact  essential  to  the  punishment  to  be  inflicted.^ 

(2)  Form  and  Sufficiency  of  Allegations. — An  indictment  for  a 
second  or  subsequent  offence  must  contain  allegations  sufficient 
to  show  the  time,  court  orcounty  in  which  the  former  judgment  was 
rendered,*  and  that  the  court  before  which  the  conviction  for  the 
first  offence  took  place  had  jurisdiction  therein.*  The  minuteness 
the  committing  magistrate,  but  only  a  Afler  Che  examination  provided  for  in 
particular  form  of  the  same  ofTence,  is  Cel.  Code,  section  tiog,  the  district  at- 
Dot  irr^ular.  Com.  u.  Leisenring,  1 1  torney  ma^proceed  by  indictmentorin- 
Phila.  (Pa.)  389.  fomiationathieoption;an<l!neithercaBe 

IndlotiiieiLl  for  Pwjnry. — The  indict-  the  fact  of  a  previous  conviction  for  a 
mtnt  muBt  distinctly  aver  that  the  de-  Bimilar  offence  may  be  set  forth  by  the 
iendanC  was  sworn.  U.  S.  v.  McCoO'  government,  if,  to  such  charge  to  a  pre- 
naughj,  33  Fed.  Rep.  168.  vioua  conviction,  defendant  pleads  not 

L  Kilboum  v.  State,  9  Conn.  560;  guilty,  the  issue  must  be  tried  b^  a 
Com.  V.  Kelly,  13  Phila.  (Pa.)  560.  jury;  if  he  pleads  guilty  no  such  trial  is 

t.  State  It.  Smith,  8  Rich.  (S.  dr.]  required,  under  Che  law  as  amended 
460,  See  State  -v.  Hudson,  32  La.  An.  April  9lh,  18S0.  People  v.  Carlton,  57 
10^2.  Cal.  559. 

A  pmioiu  oonvtotlOB  for  tba  Uhina  t.  btate  ii.  Startup,  39  N.  J.  L.  (10 
lAaM  should  not  be  charged  in  the  in-  Vr.)  423,  431;  Hobbs  v.  State,  44  Tex. 
dictment  After  verdict  there  may  be  353.  See  Browning  v.  State,  3  Tex. 
»n  order  to  show  cause  why  the  in-  App.  47;  Nelson  v.  State,  2  Tex.  A  pp. 
creased  punishment,  under  La.  Rev.  327;  Rex  v.  Monteth,  3  Leach  (4th  ed.) 
Stat.,  4  974,  should  not  be  inflicted.  70a;  i  East,  P.  C.  420. 
State  v.  Hudson,  31  La.  An.  1051.  B.  State    v.    Small,   N.    H.;    14   Atl. 

An  indictment   for  illegal   cohabits-     Rep.  727. 
tion,  not  specifying  whether  it  is  for  the        t.  See  People  f.  Cook,  a  Park.  (N. 
first  or  second   offence,  will  warrant  a     Y.)  C.  C.   12.     See  Evans  v.  Com.,  44 
conviction  for  the  fir^C  offence.  State  v.     Mass.  (3  Mete.)  453;  Wilde  f.  Com.,  43 
Bnrgett,  23  Arli.  323.  Mass.  (i  Mete.)  408;    State   v.  Duclos. 

I.  Lamey  v.  Cleveland,  34  Ohio  St.     35  Mo.  137. 
5991   Rauch  11.  Com..  78  Pa.    SL   490.         Where   an   indictment,   at   the   Mav 
See  Walters  v.  State,  5  Iowa  507;  Gar-     term  of  1864,  charged  the  offence  tc  ' 


ve;  f.  Com.,  74   Mass.   [8  Gray)  382;  been  committed  on   the   24th   of  May, 

Plumljly  f .  Com.,  43   Mass.   (2   Mete.)  1S60,  but  stated  that  the  defendant  was 

413;  Wilde  f.  Com.,  43 Mass.  (2  Mete.)  indicted  at  the   ^lay  term,  in   i860,  of 

\  State  o.  Regan,  65  Me.  127;  Smith  the  same  court,  for  the  same  offence, 

"■"■"■'       ■  and  that,  at  the  May   term,    1864,  that 
Indictment   was   quashed,   it  was   held 

Va.Caa.''57;   Rand  v.  Com.,  9  Graft,  that  the  latter  allegation  was  made  with 

(Va.)  738;   Reg.  V.  P^e,  9  Car.   &  P.  sufficient    certainty    and    precision    to 

S 56;  Rex  ■e.   Allen,  Rubs.  &  Ry.  513;  prevent  the  bar  of  the  statute  of  limita- 

■^.  v.  Willis,  L.  R.,  I  C.  C.  361;;  B.  c,  tion  of  three  years,  and   that  defendant 

12  Cot  C.  C.   192.     Compare  State  v.  was  not  prejudiced  by  the  omission  to 

Smith,  8  Rich.  (S.  Car.)  460;   State  v.  state  the  proceedings  upon  the  former 

freeman,  17  VI.  513.  indictment,  and  thAt  a  motion  to  quasit 
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with   which  the  allegation  should  be    made    depends  upon  the 

statutory  terms  under  which  the  indictment  is  drawn.' 

was    properly     overruled.       State     v.  Taylors  (N.  Car.)  T,  R.  163;  Fitzecrald 

DucloB,  35  Mo.  237.  V.  State,  4  Wis.  395;  Stateii.  McCart^. 

Whether  or  not.  since  the  repeal  of  j  Chand.  (Wis.)  199;  s.  c,  54 'Am.  Dec. 

theCal.  Code,  section  969,  a  former  con-  150. 

victlon  may  be  alleged,  the  allegation  1.  Wilde  r.  Com.,  43 Mass.  (3  Mete.) 
thereof  ienotadislinct  chat^eof  anoth-  408;  Slate  v.  Bean,  36  N.  H.  1*3;  i 
er  triable  olTence  which  makes  the  infor-  Bish.  C.  C.  (7th  ed.}  962. 
ination  objectionable.  People  v.  Bojie,  Allacliic  ConTiotlon. — Where  the 
(i\  Cal.  163.  '  statute  authorizes  and  requires  punish- 
Under  Me.  Rev.  Stat.,  ch.  2^,  ^^  ss,  ment  on  the  second  conviction  for  an 
58,  an  averment  in  an  indictment  offence,  if  the  indictment  sets  out  the 
against  two  defendants  that  t^e^  had  former  conviction,  that  will  be  sufficient 
before  been  convicted  of  a  similar  without  alleging  that  scntcncewas  ren- 
oflence,  is  supported  b^  proof  of  their  dered  thereon.  Stevens  v.  People,  i 
conviction  severally,  and  parol  evidence  Hill  (N.  Y.)  161;  compare  Smith  p. 
of  identity  of  a  defendant  with  one  Com.,  14  Serg.  &  R.  (Pa.)  69.  The 
formerly  convicted  under  another  name  aveitnent  of  conviction  will  be  retiuired 
is  also  admissible.  State  v.  Dolan,  69  to  be  more  or  less  broad  according  to 
Me.  5J3.  the  terms  of  the  statute  under  which 
Ottaxglng  the  Offanee  Otnerallj. —  the  indictment  is  found.  See  State  i'. 
Under  Bill  of  Rights  N,  H.,  art,  tj,  re-  Volmar,  6  Kan,  379;  Johnson  v.  People. 
quiring  offences  charged  to  be  "fully  ^jN.V.sti;  Wood  i'.  People,  53  N. 
and  plainly,  Bubstantially  and  form-  Y.  511;  Gibson  ii.  People,  j  Hun  (N. 
ally    described"    to  the  accused:    and  V.)  542. 

Gen.  Laws,  ch.  10^  4  23,  providing  that  Fartlonlu' OITsiLowi — Sala  of  IntoalMit- 

a  claimant  on  indictment  for  a  subse-  lug  Liqnora. — A   former  conviction  for 

quent  offence  under  that  chapter  need  illegally  keeping  beer  for  sale  need  not 

not  particularly  set  forth  the  record  of  be  alleged  to  have  occurred  within  one 

a   former  conviction    but    only   allege  year  iSfore   indictment   for  the  subce- 

brleAy  that  the  accused  has  been  con-  quent  offence.     State   v.  Adams,  64  N, 

victed  of  some  violation  of  said  chapter,  H .  440.     See  also  Stale  v.  Wyman,  80 

it  is  enough  to  set  out  the  court,  time.  Me.  117;  State  i'.  Devine  CMe.),  13  Atl. 

ofTence  and  factof  conviction  on  a  plea  ij8. 

of  guilty.  State  v.  Adams  (N,  H,),  13  Buna — DmakaniiMS. — The  clause  of 
Atl,  Rep.  785.  Mass.  St.  1830,  ch.  221,  4  a,  providing 
lUtBlDS  JnrlsiUelloiiAl  lUttwi.—  that  it  shall  not  be  necessary,  in  corn- 
While  it  is  necessary  that  the  indict-  plaints  under  it  for  drunkenneso,  to 
ment  for  a  second  conviction  should  allege  the  two  previous  convictions  of  a 
show  Jurisdiction  of  the  court  in  which  like  ofience  within  the  next  preceding 
the  nrst  indictment  is,  where  such  twelve  months,  upon  which  the  extent 
court  Isone  limited  jurisdiction,yet  this  of  the  punishment  depends,  is  void,  as 
may  be  done  by  general  words  without  being  in  conflict  with  Mass,  Declarktion 
setting  out  the  facts  on  which  the  juris-  ofRights,  art.  11,  requiring  crimen  or 
diction  depends.  People  i>.  Golden,  3  offences  to  be  fully  and  pTainlv.  etc., 
Park.  (N.  V.)  C.  C,  330.  See  People  f.  described  to  the  party  accused  tbereol'. 
Powers,  6  N,Y,  50;  Ex  parte  Hogan,  55  Com.  11.  Harrington,  130  Mass.  3^. 
How,  (N.  Y.)  Pr.  458;  Ex  parte  SaiiM — lAteanr. — An  information  for 
Travis,  s^  How.  (N.  Y.)  Pr.  347;  receiving  stolen  property  need  not  allege 
People  V.  Neilson,  16  Hun  (N.  Y.)  3:4;  thatthis  was  otberthan  the  firstconvic- 
Gibson  v.  People,  5  Hun  (N.  Y.)  543.  tion  for  a  like  offence,  that  the  stealing 
But  it  is  thought  that  where  the  court  of  such  property  was  not  simple  larceny, 
in  which  the  lirst  conviction  is  had  is  or  that  the  defendant  had  made  no  res- 
one  of  general  jurisdiction,  the  averment  titution.  People  t^.  Caulkins  (Mlch.l. 
of  jurisdiction  need  not  l>e  made.  3^  N,  W.  90.  See  also  People  r. 
Stroup  f .  Com..  I  Rob.  (Va.)  754.  See  Golden,  3  Parker,  C.  R.  (N.  Y.)  330; 
State  V.  Marion,  15  La.  An.  495;  State  Regina  v.  Clark.  17  Jur.  581;  Dougher- 
!'.  Wentworth,  37  N.  H.  196;  State  v.  ty  t<.  Stale,  30  Ind.  442. 
Gary,  36  N  H.  359;  State  ii.  Haddock.  Bam»— Petit  LuoMir.— Where  a  good 
jHBwkB(N.Car.)46i;State['.  Wasden,  count  foi  petit  larceny  also  rehewted 
670 
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d.  Necessary  and  Sufficient  Averments  as  to  Various 
Particular  Offences. — An  indictment  for  any  of  the  specific 
offences  should  set  forth  the  particular  acts  constituting  the 
offence.* 

e.  Offencf:s  Against  City  Ordinances.— City  ordinances 
and  other  like  by-laws  are  enforced  by  similar  proceedings  before 
a  court  sitting  within  the  bounds  of.  the  municipal  corporation.* 
City  ordinances  and  by-laws  being  private  and  not  public  laws, 
courts  will  not  take  judicial  notice  of  them,  but  they  must 
be  pleaded  in  the  indictment,  and  proven  on  the  hearing,' 
In  a  complaint  for  the  violation  of  a  city  ordinance,  it  is  not 
necessary  to  set  out  the  whole  ordinance  with  its  title,  but  only 
the  section  or  sections,  or  the  substance  of  the  section  or  sec- 
tions which  are  alleged  to  have  been  violated,*  "and  such  further 
matter  as  will  enable  the  court  to  see  that  it  proceeded  from  a 
body  having  the  power  by  the  act  of  incorporation  to  make  by- 
laws," * 

the  former  cottviction  of  defendant   for  People    v.    Special   Seseions,    12   Hun 

asimflar  offence,— Ae/if,  that  the   count  (N.   Y.)    61;;    Co.     of   Pelttnakers   t. 

was   not    thereby   vitiated.     Myers  v.  Davis,  i  B.&  P.  98. 
State,  9a  Ind.  390.  la  Indlotment  under  a  city  ordliM]ie«, 

It  1b  not  e^ential  to   the  jurisdiction  which  provides   that   any   perton  "rc- 

of  the  court  of  special  sessions  in  a  case  fueing  or  neglecting  to  pay  licence  tax, 

of  petit  larceny,  that  the  infortnation  or  ete.,   for   the   space   of  five   days,   etc, 

warrant  should    state   that   the  crime  shall   be  subject  to   criminal   prosecu- 

charged  was  a  first  offence.     People   v.  tion,"  is  fatally   defective,  if  it  f^iils   to 

Cook,  45  Ilun  34;  s.  c,  g  N.  Y,  S.  Rep.  allege   that  the  defendant  neglected  or 

4ii.  See  also  People!'.  Powere,6N.Y.  refused    to    pay  the    tax,  etc.,    for  the 

},Q\  State  V.  Loehr,  93  Mo.  103.  space   of  five   days.     State  -o.   Strauss. 

t.  For  full  particulars  as  to  the  requi-  77  N.  Car,  500. 
sites  of  an   indictment  for   the   various        S.   See    Miller  v.    Anheuser,   1   Mo- 

specllic  offences,  see  those  offences  sepa-  App.  16S;  Co.  of  Feltmakers  v.  Davis, 

rately  where  discussed  in  this  aeries.  i    B.  &  P.  98.     Compare   Frankfort   v. 

1.  See  State   i>.  Wells,  46   Iowa  663:  Aughe,  114  Ind.  77. 
People  V.  James,   16  Hun  (N.  Y.)  426;         A  compUlat  fiir  »  tIoUUou  of  a  oltjr 
State    V.    Threadgill.   76   N.   Car.  17;  ordlnuice  ii  aot  In  ttie  natsra  oT  an  In- 
state V.  White,  76  N.  Car.  15.  fomuitlon  at  common  law,  and  the  same 

8.  See   Stevens   v.   Chicago,    ^    III.  clearness  will  not  be   required  which  is 

498;  Green  -d.  Indianapolis,  25  Ind.  490;  sufficient  if  it  set  out  with  clearness  the 

Laviaa  v.  Chicago  R.  Co.,  i   McGloin  offence   charged  and   the  substance   of 

(La.   App.}  199;  Winona  v.  Burke,  13  the   part   of  the   ordinance  which   has 

Minn.  354;  Porter  ii.  Waring,  69  N.  V\  been    violated    with   reference  to    the 

ijo;     People    v.   Special   Sessions,    13  whole    date    and    section.     Keeler    v. 

Hun   (N.  Y.)6_i;,  66;  State  t.  Coragan,  Milledge.14  N.  J.L.  (4  Zab.)  141. 

KVt.  4^0.     Compare   Huntington  -o.         A  complaint   under  a  city  ordinance 
^as,  56  Ind.  3051  L.ewiston  i>.  Fairfield,  will   be  quashed,  although  it  pursue  the 
47   Me.   481;    Fink   v.    Milwaukee,    17  very  language  of  the  ordinance,  if  it  do 
Wis.  a6.  not  allege  such  an  illegal  act  as  the  or- 
The  fact  that  under  the  charter  of  the  dinance  was  Intended  to  prohibit.  State 
city  of  Joliet,  an  olTence  was  prohibited  v.  Gouldlng,  44  N.  H.  2S4. 
by  ordinance,  and  that  the  accused  could         Under  a  city  ordinance  which  pro- 
have  been  prosecuted   for  a  violation  of  hibits  pennitting  any   cattle   to  go   at 
the  ordinance  forms    no    defence  to  a  large  or  "stop  to  feed"  on  any  highway, 
prosecution  under  the  state  laws.     Fant  a  complaint  which  avers  that  the   de- 
I'.  People,  45  111.  259.  fendant  suffered  two  cows  "to  stop  and 
*.    Scholl     V.     People,    89  III.     ig^f  feed"  on  certain   highways,  is  bad  even 
Green   v.    Indianapolis.   35    Ind.   490;  after    verdict,   the  object    of   the    or- 
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7.  Cl»i^[ing  Statutory  Oflfencw— ^.  General  Principles — (i) 
Reciting  Title.  Particular  Statute  or  Section.— An  indictment 
need  not  recite  the  statute  on  which  it  is  founded;'  but  where 
it  professes  to  do  so,  a  material  variance  will  be  fatal,  for  if  the 
statute  does  not  support  the  verdict,  it  must  fail;*  but  an  in- 
dictment under  a  statute  will  not  be  invalidated  because  it  mis- 
states the  date  of  the  statute,  such  date  being  immaterial  for  the 
offence  while  the  statute  was  in  force.^ 

But  in  an  action  for  a  penalty  it  is  insufficient  at  common 
law  to  refer  to  the  statute  imposing  it  without  specifically  plead- 
ing the  section* 

(2)  Common  Law  Offences  and  Forms  of  Pleading. — Where  a 
statute  adopts  a  common  law  offence  without  further  defining  it, 
all  the  common  law  requirements  to  constitute  the  offence  should 
be  set  out  in  the  indictment," 

But  where  a  statute  denounces  an  offence  bearing  close   rela* 

finance  belngtopreventgrazing.  Com.     ninsiji  Fed.  340;  Brown  v.  Church,  5 
V.  Bean,  14  Gray  (Mass.)  51.  Fed.  41;  Brown  v.  Pond,  5  Fed.  31,41- 

1.  U.  S.  -o.  Rhodes.  1  Abb.  (C.  C.)  B.  State  v.  Stedman,  7  Port.  (Ala.) 
a8;  Butlerv.  State,  3  Me.  C.  (S.  C.)  495;  State  v.  Absence,  4  Port.  (Ala.) 
^t,.  397;  SUte  V.  Flint,  33  La.  An.  1188;  U. 

S.  Com.  V.  Unknown,  73  Mass.  (6  S  v.  Crosby,  i  Hughes  C.  C.  448,  See 
^_    ,      o      T,..,..         •>._..     _   ,._r._      ilso  Roberts  I'.  State,  21  Art.  183. 

■UdemeanoT. — When    what    was    a 
lisdemeanor  only  at    common  law  l« 


Gray)   489;  Butler   w.   State,  3   McCi 
(S.  C.)  383;  See  Murray  v.  Fitzpatrick, 


iCal.  (N.  Y.)  38;  Say  v.  Stephens, 
Cro.  Car.  13s;  Vanderpiunken  v.  Grif- 
fith, Cro.  Eliz.  256;  1  Chilt.(6lh  Am.  ed. 
Am,  L.)  346;  6  Dane's  Abr.  530,  588, 
601. 
The 


made  punishable  a«  a  felony  by  statute, 
or  where  the  statute  declares  a  common 
law  oflencc,  committed  under  peculiar 
circumstances  and  with  a  peculiar  In- 
tent,  not   necessarily   included    En  the 


Ing   a  private  statute  in  an   indictment  original  offence,  punishable 

by   reference  to  its   title   and   date    of  ent    manner    from    what   it  would   be 

passage,  does  not  apply  to  a  case  where,  without  such  circumstances  and  intent 

at  common  law,  such  statute  need  not  an   indictment   Tor  the  statute  oRcnce, 

have   been  pleaded.     State  v.  Loomis,  bad  as  such  for  insuflicient  or  defective 

17  Minn.  321.  description  will  not  be  good  at  common 

A  complaint  charged  "an  offence  law.  State  v.  Card,  34  N,  H.  516. 
against  the  provisions  of  chapter  ninety-  Miss.  Code,  iSSo,  4  3099  that  an  act 
four  of  the  general  statutes."  The  criminal  both  by  statute  and  by  corn- 
general  statutes  had  been  repealed  by  mon  law  may  b«  set  out  in  an  indict- 
the  revised  laws,  which,  however,  con-  ment  in  either  the  statutory  or  common 
tained  a  provision,  making  the  act  set  law  form,  does  not  apply  where  the  act 
forth  in  the  complaint  an  offence.  Held.  Is  a  misdemeanor  by  common  law  ftnda 
that  the  words  "chapter  ninety-four"  felony  by  statute.  Wile  v.  Slate,  60 
and  "general"  did  not  vitiate  the  com-  Miss.  i6o. 

plaint,  but  might  be  treated  as  surplus-  The  rule  that  an  Indictment,  under  a 

age.     State  v.  Dewey,  55  Vt.  550.  statute  which  creates  an  offence  or  in- 

S.   People  II.  Reed,  47  Barb.  (N.  Y.)  creases  its  punishment,  must  aver  the 

S5;  Comfare  Com.  v.  Washburn,  128  circumstances  which  constitute  the  of- 

BES.  411.  fence  or  add   to   the  penalties   thereof, 

4.    People    Ti.     Martin,  53   Cal.  lox  \  does    not    apply    to   a   statute   which 

Briscoe  o.   Hinman,  Deady  (U.  S.  D.  neither  creates  an  offence  nor  enhance* 

C.}  ^1  U.  5.  V.  Babson,   i  Ware  (IT.  its  penalUet,  but  merely  divides  a  cam.- 

S.  D,  C)  451;   Sears  v.  U.  S.,  i  Gall,  mon    law   offence    into    degrees    ana 

C.  C.   357  ;  Cross  v.  U.  S.,  t   Gall.  C.  affixes  to  each  degree  Its  appropriate 

C.  30,  31;  Jones  v.  Vanzandt,  3  McL.  punishment      Davb  v.  State,  39  Md. 

C.  C.  630;  s   How.  219;  Fish  ii.  Man-  35^. 
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tion  to  a  common  law  offence,  such  offence  may  be  charged  in 
the  language  of  the  statute,^ 

Where  the  legislature  changes  the  common  law  so  as  to  make 
a  single  count  necessary  to  charge  and  admit  proof  of  any 
number  of  offences,  the  accused  is  entitled  to  a  specification  of 
the  offence  for  which' a  conviction  is  claimed* 

(3)  Describing  or  Defining  Offence  ;  Use  of  Statutory  Language. 
—An  indictment  based  on  a  statute  must  contain  forms  of  ex- 
pression and  descriptive  words  contained  therein,  to  bring  the 
offence  precisely  within  the  definition  ;  a  less  degree  of  precision 
is  required  where  descriptive  words  are  not  used,  and  where 
words  of  equivalent  import  may  make  the  charge,  and  their  use 
will  be  sufficient.'  An  indictment  for  a  statutory  crime  charging 
the  facts  constituting  the  crime  in  the  words  of  the  statute,  or 
in  words  of  equivalent  import  or  more  extensive  significance, 
which  necessarily  include  the  words  of  the  statute,  is  sufficient;  ^ 

I.  State  D.  Philbin,  38  La.  An.  964.  State,  21  Fla.   242;   Ilines  f.  State,   26 

1.  State  V.  Rowe,  43  Vt.  165.     See  Ga.   614;  Shar    t'.  State,  17    Ga.    190; 

■1*0  U-  S.  V.  Souders,  »  Abb.{C.t.)  456.  Hester  v.   State,  17  Ga.  130;  Ricks  v. 

1.  State  i>.  Emerkh,  87  Mo.  110.  State,  16  Ga.   600;    Sweeney  1'.   State, 

t.  White     I'.    State,    44     Ala.    409;  i6Gb.  \t/j\  Cook   v.  State,  ti  Ga.   53; 

Crewfortlv.  State,  44  Ala.  382;  Mur-  g.  c.  16  Am.  Dec.  410;  Camp  r.   State, 

rell  f.   State   44    Ala.   367;  Mason   v.  3  Kelly    (Ga.)    417;   State    o.   Calvin, 

State,  43   Ala.    S43;    Peopled.   Burke,  R.   M.  Charlt.    (Ga.)   151;  Scacord   -o. 

u  Cal.  661;  Loiladn  v.   State,  26   Ala.  People,  121  111.  623;  Ba^Elnger  v.  Peo- 

64;  Ben   r.  St^te,  22   Ala.   9;   s.  c,  58  pie,  m;  JH.  419;  Cole  k.  People,  84  ID. 

Am.  Dec.  234;  Clark  1/.  State,    19  Ala.  216;    JVIcCutcheon    t.   People,   69   III. 

Sji;  Baire  V.  State,    i3  Ala.  119;  State  601;    Mohler    v.    People,    24    III.   26; 

V.  Bullock,  13  Ala.  413;   State  v.  Click,  Chambers  v.  People,  5   III.  (4   Scam.) 

2  Ala.  26;  State  v.  Duncan,  9   Port.  351;  Benham  v.  State,  (Ind.)  j8  N.  E. 

(Ala.)  160;  State  ti.   Stedman,  7  Port.  454;  Trout  v.  State,  iii  Ind.  499;  Rit- 

[Ala.)  495',    Slate    v.    Brown,   4   Port,  ter  v.  State,    111  Ind.  324;  Eastman  v. 

(Ala.)  410;  Wood!'.  Slate,  47  Ark.  48S;  State,    ioq  Ind.   178;  Skaggi  *.   State, 

Scales  V.  State,  47   Ark.   476;  a.  c,  58  loS  Ind.  53;  Franklin  v.  State,  loS  Ind. 

Am.  Rep.  768;  Fortenbury  v.  State,  47  47;  %.  c,  j;S  Am.  Rep.  400;  Ilenning  v. 

Ark.  189;  GiasB  v.   State,  45  Ark.   173;  State,   106  Ind.  386;  s.  c,  55  Am.   Rep. 

State  f.  Murphy,  43  Ark.  178;  State  v.  756;   Riggs  v.  State,  104  Ind.  261;  State 

Witt,  39  Ark.  ii6i  State   f.  Moser,  33  v.   Anderson,    103   Ind.   170;    State   v. 

.\rk.  140;  State  v.  Collins,  19  Ark.  ^87;  Miller,  98  Ind.  70;  Troops  v.  State,  92 

Lemon  v.   State,   19   Ark.    171;  Med-  Ind.  [3;   Howard   v.  State,  87  Ind.  68; 

lock  p.    SUte,  18  Ark.  363;  MofTatt  v.  Malone  r.    Slate,  14  Ind.  219;  Staler. 

Sute,  II  Ark.  (6  Eng.)   1^;  People  v.  Noel,   j   Blackf.   (Ind.)    548;    State   i'. 

Donaldson,    70    Cal.    116;    People    i'.  Bougher,   3   Blackf.  (Ind.)   307;   State 

Murray,  6?  Cal.    101;  People  w.  Lewis,  -v.  Smith,  46  Iowa  670;   Stale  v.   Baldy, 

61   Cal.  366;    People   v.    Williams,   m  17  Iowa  jq;  State  i'.    Hesscnkamp,  17 

Cal.    197;  People    V.   Phipps,  30    Cal\  Iowa  25;  State  v.  Mlddlelon,  11    Iowa 

li6;    People    v.    White,  34   Caf.    183;  146;    IJevine   v.    Slate,    4    Iowa    443; 

iPeople  t>.  Martin,  32  Cal.gl;  People  t'.  Romp  u.  SUte,  3  G.Greene  (Iowa)  276; 

Saviers,    14  Cal.   29;    People   v.   Rod-  Fouts  t.  State,  4  G.  Greene  (Iowa)  500; 

riguei,  10  Cal.  50;  People  v.   Thomp-  Buckley  v.  Slate.   2  G.  Greene  (Iowa) 

ton,  4   Cal.    238;  Cohen  ti.  People,  7  162;  United  States  v.  Dickey,  1  Morris 

Cola  274;  Suiep.Cady,  47  Conn.  44;  (Iowa)  413;  Staler.  McGaffin,36  Kan. 

State  i>.  Jackson,  39  Conn.  229;  State  315;    Stale   v.  Beverlin,  30   Kan.  613; 

:■.  Bierce,  27  Conn.  3:9;  State  11.   Car-  Stater.   Foster,  30  Kan.   366;  State  i-. 

rigan,  i4Conn.  289;  Barth  v.  State,  18  Barnett,  3   Kan.  2jo;  Conner  i>.  Com.. 

Conn.  439;  Whiting  v.  State,  14  Conn.  13  Bush.   (Kv-)  714;  Com.  v.  Turner.  8 

487;  s.  c  36   Am.    Dec.499;  Tilly  v.  Bush;    (Ky.)'    i;    Com.  v.    Tanner,    5 
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and  where  the  general  terms  used  in  the  statute  in  creating  an 
offence  are  succeeded  by  words  more  precise  and  definite,  therule 

Bush  (Kr.)  316;  State  t.  Eames,  39  Mull.  (S.  Car.)  L.4S8;  Sutev.CaudM. 
La.  An.  98iS;  3  So.  Rep.  93;  State  v.  1  Nott  &  Mc.  C.  (S.  Car.)  L.  91;  SUtc 
TUdale,  39  La.  An.  476;  State  v.  Phil-  v.  Thomas,  3  Strobh.  (S.  Car.)  L.afe; 
bin,  38  La.  An.  964;  State  f.  Williams,  Statef.  WiIfianis,iStrobh.(S.Car.)L, 
34  La,  An.87;  Statei'.  Butman,  ij  La.  474;  Harrison  11.  State,  3  Coldw. 
An.  166;  State  v.  Keogh,  13  La.  An.  (Tenn.)  J31;  State  v.  Pennington,  3 
243;  State  V.  Robbini,  66  Me.  314;  Head  (Tenn.)  119;  Budd  u.  State,  j 
Mlncher  V.  State,  66  Md.  217;  Parkin-  Humph.  (Tenn.)  4S3;  s.  c,  39  Am: 
50n  v.  SUte,  14  Md.  184;  g.c.,-74  Am.  Dec.  i8g;  Peek  r.  State,  3  Humf*. 
Dec.  5»;  Com.  v.  Brown,  141  Mass.  (Tenn.)  78;  State  v.  Ladd,  1  Swin 
78;  Com,  V.  Hobbs,  140  Mass.  443;  (Tenn.)  136;  McFain  r.  State,  41  Tei. 
Com.w.  Parker,  117  Mass.  112;  Com.  385;  State  f.  Randle,  41  Tex.  293; 
V.  Snow,  III  Maes.  411;  People  f.  Mc-  Portwoodn.  State,  19  Tex.  47;  s- c,  94 
Lean  (Mich.),  36  N.  W.  131;  State  Am.  Dec.  ajS;  State  v.  Campbell,  19 
v.  Shenton,  11  Minn.  311;  State  v.  Tex.  44;  Smith  v.  State,  34  Tex.  f>\2: 
Comfort,  31  Minn.  371;  Riley  D.  State,  Exp.  Bergen,  14  Tei.  App.  51; 
43  Miss.  397;  Williams  v.  State,  41  Jones  i*.  Slate,  12  Tex.  App.  424;  Rob- 
Miss.  328;  Sarah  v.  State,  38  Mi8s.367;  inson  v.  State,  11  Ten.  App.  403;  ».c., 
h.  c,  61  Am.  Dec.  544;  Vaughn  n,  40  Am.  Rep.  790;  State  v.  Miller,  60 
State,  4  Mo.  J30;  State  r.  Ellis,  4  Mo.  Vt.  90;  13  Atf.  Rep.  526;  State  v. 
474;  State  V,  Crooker,  95  Mo.  389;  Cook,  38  Vt.  437;  State  v.  Little,  1  Vt. 
State  ».  Johnson,  93  Mo.  317;  State  f.  331;  Helfrick  t/.  Com.,  29  Gratt  (Va.) 
Rucker,  93  Mo.  88;  State  v.  Bayne,  88  844;  Howel  v.  Com.,  j  Gratt.  (Va.) 
M0.604;  State  V.  Ware,  63  Mo.  597;  664;  State  v.  Charlton,  II  W.  Va.331: 
Slate  V.  Fleetwood,  16  Mo.  448;  Slate  State  11.  Riffe,  10  W.  Va.  794;  Jones  v. 
V.  Hereford,  13  Mo.  3;  State  v.  Lack-  State,  ji  Miss.  718;  s.  c,  34  Am.  Rep. 
land,  13  Mo.  378;  Simmons  v.  State,  is  658;  tj.  S.  v.  Gooding,  35  U.  5. 
*'  'T;  8.  c,  59  Am.  Dec.  131;  State  {13  Wheat.)  460;  bk.  6,  L.  ed.  6ot: 
1,6  Mo.  263;  State  i>.  Mitchell,  U.  S.  v.  WiUon,  1  Bald.  (C.  ( 
State  V.  Weal,  3i  Mo.  App.  78;  U.  S.  r.  Henry,  3  Ben.  (C.  C.)  ; 
I.  Hedrick,30  Mo.  App.629;  U.  S.  tj,  Bachelder,  3  Gall.  (C.C.)  ij, 
:kman,  17  N.  H.  174;  State  U.  S.  v.  Lancaster,  3  McL.  (C.  C.) 
V.   Kennison,   35   N.  H.,   343;  State  v.  431;  U.  S.  u.  Hearing,  11  Sawj.  (C.C.) 


Mo.  36S;  8.  c,  59  Am.  Dec.  131;  State  {13    Wheat.)   460;    bk.   6, 

f.  Helm,  6   Mo.  263;  State  i>.  Mitchell,  U.     S.     v.     WiUon,  1    Bal_ 

6  Mo.  147;  State  v.  Weal,  3i  Mo.  App.  78;  U.  S.  r.  Henry,  3  Ben.  (C.  C.)  19: 

mo:  Stale  u.  Hedrick, 30  Mo.  App.629;  U.  S.  tj,   Bachelder,  3  Gall.  (C.C.)   ij, 

e  V.  Beckman,  57  N.  H.  174;   State  U.  S.   v.  Lancaster,   3   McL.   (C.  C.) 

;   N.  H.,   343;  Sta-  "  " 

i,  34  514;  Dewees'  C 

Abbott.  31  N.  H.  U.  S.  V.  Wilson,  29  Fed.  Rep.  387. 

434;  State  v.   Halsted,  39  N.J.  L.  (10  So  many   of  the  words  used  In  the 

Vr.)  401;  State  v.  Thatcher.  35  N,  J.  statute  to  describe   an   offence   ai  are 

L.  (6  Vr.)  445;  Slate  v.  Hickman,  8  N.  necessary   shall   be  used  to  sUte  it  in 

J.   L.   (3  Halst.)    299;  People  xp.   West,  the  indictment.     State   r.  EIHe,  4   Mo. 

106  N.  Y.  293;  s.  c,  ^o   Am.  Rep.   452;  '~      ""      '          "'   ' 

Tully  u.  People,  67  tC.  Y.  15;  Frazer  ti.  .  _     __     .    

People,  54  Barb.  (N.  Y.)  306;  State  *.  amended.  It  is  no  longer  required  that 

Sloan,  67  N.  Car,  357;  State  f.  Drake,  the   offence  should   ^   "expresslj   de- 

64  N.  Car.  589;   Hess  i>.   State,  s   Ohio  fined."     Robinson    -c.    Stale,    11    Tex. 

q;    s.   c  33    Am.    Dec.  767;  Eilars  v.  App.  403;  s.  c,  40  Am.  Rep.   790;  .*ee 

State,  35  Ohio  St.  385;  Poage  i'.   State,  State  n.Randle,  41  Tci.  293. 

3   Ohio  St.   330;  Sute  I'.   Ah  Sam,  14  It  seems  that  where  the  statute  names 

Dreg.  347;  Williams  f.  Com.,  91  Pa.  St.  particular  acts  as   constituting   the  of- 

493;  Hamilton    v.   Com.,   3  P.  &    W.  fence,  the   charge  may  follow  the  stat- 

(Pa.)    14a;  Com.  I'.    Moant,  14   PhHa.  ute;  but  where  the  statute  Is  general. 

(Pa.)  366;  Updegraff  r.   Com.,  6  Serg.  the  particular  acts  may  properly  be  set 

&  R.   (Pa.)   5;  Slate  f.  Kane,  15    R.I.  out  to  show  that  they  constitute  in  fact  . 

1:41;    Slater.  O'Bannon,    1    Bail.    (S.  and   In  law  the   offence  generally   dc- 

Car,)L.   144;  State  f.  Vill,  3  Brev.  (S.  scribed.     M al one  t-.  State,  14  IncI    Jl» 

Car.)  363;  SUIe  r.  Chcatwood,  2    Hill  The  general  rule  that  an  indictment 

(S.  Car.)  L.4.^9;  State  v.  Foster,  3  Mc-  for  a  statutorv  offence  Is  sufficient  If  It 

Cord   (S.  Car.)  441;  Stater.   Smart,  4  charges  Iheci^me  in  statutory  language. 

Rich.   (S.  Car.)    L.  356;  s.  c,  55  Am.  does  not   mean  that  it  Is  sufficient  to 

Dec.  6S3;  State  i'.  La  Creux,  i  Mc-  copy  the  statute  into  the  indictment 
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The  indictment  roust  make  a  epecific 
application  of  the  general  terms  of  the 
Ktatute  to  the  case  In  hand,  and  charge 
a  particular  person  with  a  particular  of- 
fence within  those  terms,  and  go  into 
detail  far  enough  to  render  the  particu- 
lar instance  of  offending  certain.  State 
V.  Crooker,  95  Mo.  3S9. 

An  indictment  so  far  lacking  ad- 
herence to  statutory  terms  (hat  the 
court  cannot  see  on  which  of  tyfo  stat- 
utes it  was  drawn  is  bad.  State  v. 
Pratt,  54  Vt.  484. 

A  orltarlon  of  the  *nfflclBiic]r  of  ui 
laOlctmant  for  a  statutory'  offence  is 
that  the  averments  should  make  It  cer- 
tain that  the  act  charged  is  the  act  for- 
I>idd«n  by  the  statute,  and  also  exclude 
any  assumption  that  the  indictment 
may  have  been  proved  and  the  defend- 
ant may  still  be  innocent.  This  is  all 
that  is  required.  (15  Tex.  420;  io  Ark. 
'J07;  iS  Ark.  195;  19  Ark.  405;  4  Met. 
<Mass.)  357;  j  Gray  (Mass.)  3.56;  4 
Port.  (Ala.)  39;:  6  R.  I.  76,  83.)  State 
V.  Melville,  iili.  I.  417. 

The  rule  adopted  in  the  high  court 
of  errors  and  appeals  in  Mississippi  is, 
that  indictments,  especially  upon  nighlj' 
penal  statutes,  must  state  all  the  cir- 
cumstances which  constitute  the  defi- 
nition of  tlie  offence  in  the  act;  hence, 
ff  raalice  is  the  gist  of  the  felony,  it 
must  be  averred  in  the  indictment,  and 
this  is  the  case  whether  the  offence  ex- 
ist at  common  law  or  be  one  of  statu- 
tory creation,  Sarah  v.  State,  28  Miss, 
JO7;  8.  c,  61  Am.  Dec,  544. 

WImh  Hot  Snfllolaiit. — Stating  an  of- 
fence in  the  words  of  the  statute  is  not 
sufficient,  unless  every  fact  necessary 
to  constitute  the  offence  is  charged  or 
neceaaarily  implied  by  following  the 
words  of  the  statute.  Com.  -v.  Stout,  7 
B.  Mon.  (Ky.)  247;  Anthony  v.  State, 
iq  Ala.  27;  State  v.  Raines,  3  McCord 
(S.  Car.)  533. 

The  principal  exception  to  this  rule 
i^  where  the  words  of  the  statute  may, 
by  their  generality,  embrace  cases  fall- 
ing within  its  literal  terms,  which  are 
not  within  its  meaning,  Hines  v. 
State,  a6  Ga,  614;  Parkinson  v.  Stale, 
14  Md.  184;   State   v.  Bierce,  27  Conn. 

The  rale  that  an  indictment  should 
be  so  specific  as  to  protect  the  defend- 
ant from  another  prosecution  for  the 
tmmc  act,  applies  to  statutory  offences; 
and  it  may  not  always  be  sufficient  to 
follow  the  word  of  the  statute,  as  here, 
for  mallciouslv  injuring  "live  slock." 
State  V.  Hill,  79  N.  Car.  656. 


When  a  statute,  in  defining  a  crime, 
refers  by  name  to  another  well  known 
crime,  and  makes  such  named  crime  a 
constituent  of  the  defined  crime,  in  an 
indictment  for  the  latter  it  is  not  sufii- 
cient  to  use  the  mere  statutory  lan- 
guage, but  the  particulars  constituting 
the  named  crime  must  be  shown. 
Titus  V.  Slate,  49  N.  J,  L.  <io  Vr.)  36. 

Th«  very  wot4b  of  tlto  atktiite  need 
not  be  scrupulously  employed,  if  a  re- 
cital is  not  professed  to  be  given;  bul, 
if  other  words  are  employed,  they  must 
exactly  agree  in  sense  with  the  words 
of  the  act  of  assembly.  State  v.  VIII,  I 
Brev.  {S.  Car)  262. 

Btatntory  AppaUatlon  of  Orlinsi. — If 
the  acts  constituting  an  offence  are 
sufficiently  stated  to  give  explicit  Infor- 
mation of  the  offence  as  defined  by 
statute,  the  failure  to  insert  the  statu- 
tory appellation  of  the  crime  in  accord- 
ance with  the  prescribed  form  does  not 
vitiate  the  indie  thient.  People  v. 
Phipps,  39  Cal.  336;  State  v,  Rigg,  10 
Nev.  284. 

If  a  crime,  such  as  sodomy,  for  in- 
stance, la  made  such  eo  nomine.  It  need 
not  in  an  indictment  be  defined.  Ex 
farie  Bergen,  14  Tex.  App.  jj. 

Pallon  to  Follow  Statnto — ObaiclitK 
Indlotablo  Offence. — If  an  indictment 
does  not  substantially  follow  the  lan- 
guage of  the  statute  on  which  it  Is 
founded,  It  does  not  clearly  charge  an 
indictable  offence,  and  is  consequently 
not  cured  by  that  section  of  the  statute 
of  Iowa  which  provides  that  "no  Indict- 
ment shall  be  quashed  if  an  indictable 
offence  is  clearly  charged  therein." 
State  V.  Morse,  i  Greene  (Iowa)  503. 

Matter  etatad  by  way  of  Mrrkvalioa 
will  not  vitiate  an  indictment  which 
substantially  follows  the  words  of  the 
Elalutc.  Slate  v.  Fleetwood,  16  Mo. 
448. 

In  Indletmenta  ler  ml*dem»«nora 
created  by  positive  law,  the  ofFenct 
may  be  charged  either  in  the  words  of 
the  statute,  or  there  may  be  such  a 
particular  statement  of  facts  as  wilt 
bring  the  accused  within  its  operation. 
State   V.  Thatcher,  35  N.J.  L,  (6  Vr.) 

a 5.  See  Whiting  v.  State,  14  Com. 
7:  s.  c.  36  Am.  Dec.  499. 

DiQawftillr. — If  the  statute  under 
which  the  indictment  is  framed  doeK 
not  use  the  word  "unlawfully"  in  des- 
ignating the  offence,  the  Indictment 
need  not  use  it.  State  i'.  Murphy,  43 
Ark.  178. 

As  Infommtlaii  for  a  atatntory  Bile- 
dameuior  is  not  governed  bv  the  rules 
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is  that  an  indictment  must  chaise  an  offence  in  the  particular  words 
used.*  The  rule  that  charging  a  statutory  offence  in  the  words 
of  the  statute  is  sufficient  is  inapplicable,  where  the  statute  does 
not  use  sufficient  words  to  describe  the  offence.*  And  where 
that  statute  simply  designates  the  offence,  and  does  not  describe 
or  name  its  constituent  elements,  it  is  not  sufficient  to  charge 
the  offence  merely  in  the  language  of  the  statute,  the  facts  and 
circumstances  constituting  it  must  be  averred.*  Where  the  sub- 
ject of  the  indictment  cannot  be  brought  within  the  meaning  of 
the  statute  without  the  aid  of  extrinsic  evidence,  it  is  nece^ary, 
besides  charging  the  offence  in  the  words  of  the  statute,  to  aver 
such  facts  and  circumstances  as  may  be  required  to  bring  the 
matter  within  the  meaning  of  it.*     Where  a   statute  creates  an 

'  that  apply  to  an   indictment  for  a  com-  United    States   v.  Hess,  114  U.  S.  483; 

tnon   law' offence,  as   respects   the  cer-  bk.  3:,  L.  ed.  516.     Authorilies  cited  in 

Uintv  and   particularity  with  which  it  Stale   Cutler   v.    American  F.  P.  Mfg. 

must  be  framed;  much  less  Btrlctnese  is  Co.,  50  N.  J.  L.  157. 

tolerated.     State  -v.  Currlgan,  14  Conn.  Where  the  clause  of  a  alatute  which 

389;  Barth  v.  State,  18  Conn.  439.  describes  and  prohibits  an  offence,  con- 

StKtiitOT7  OonelMlona. — Where  a  tains  no  words  of  general  prohil^tion. 
statute  describee  a  particular  act  or  such  circumstances  as  are  necessary  to 
acta  as  a  crime  of  a  particular  grade,  it  show  that  the  prohibited  offence  has 
Is  not  necessary  in  an  Indictment  on  been  committed,  must  be  alleged  in  the 
the  statute  to  state,  alter  charging  the  information.  State  v.  Miller,  14  Conn- 
acts,    the    legal   conclusion   that    they  531. 

amount   to   the  crime  of  the  grade  de-  The    rule    that  every   circumstance 

clared.     Guest  v.  State,  19  Ark.  40;.  necessary   to   an   exact  description  of 

1.  Bush  1).  State,  iS   Ala.  411;:  State  the   offence   as   defined  by  the   statute 

■V.  Raiford,  7  Port.  (Ala.)  loif  "State  v.  creating  it  must  be  critically  set  forth, 

Plunket,  3  Stew.  (Ala.)   11.  is  limited  to  entire  anddistinctoffences 

3.  Titus  I'.  State,  49  N.  J.  L.  (jo  Vr.)  created  and  defined  by  the  statute.  In 
^6;  Harrington  v.  State,  54  Miss.  490.  such  cases  the  indictment  or  informa- 
Danneri'.  State.  54  Ala.  ii7;s.c..  25  Am.  tion  must  fully  and  particularly  de- 
Rep.  663.  And  see  Mason  v.  State,  42  scribe  the  offence  in  all  its  essential 
Ala.  543;  Johnson  v.  State,  31  Ala.  elements,  or  it  is  not  described  at  all. 
jSi;  Bush  11.  State,  18  Ala. 415;  State  See  Cohen  -v.  People,  7  Colo.  274; 
II.  Campbell,  39  Tex.  44;  s.  c,  94  Am.  Murphy  v.  People,  ig  111.  App.  115; 
Dec.  353.  Pierce   -v.   State,  63   Md.  593;  State  v. 

S.  Anthony   v.    State,    49   Ala.   37;  Bryant,  58  N.  H.  79;   Stale  v.  Rose,  90 


V.    Graham,    38     Ark.    519:     Stevens  Car.   506;  State   -a.   Shuler,  19  S.  Car. 

u.  State,    18   Fla.   903;  Sloan  u.  State,  140;  Rather   v.    Sute,    15   Tex.  App. 

43  Ind.  570;  Reddan   v.  State,  4  Greene  556;  State  v.  Clancy,  56  Vt.  698;  U.  S. 

(Iowa)   137;  State   v.   Foster,  30  Kan.  v.  Staton,   3   Flip,  (S.'Car.)  319.     And 

365;  State  -o.  Casey,  45  Me.  431;;   State  a  conclusion  "contrary  to  the   form  of 

V.   McKenzie,   43    Me.   393;    State    f.  the   statute,"  etc.,  will  not  aid  a  defect 

"  ~         '.  V.  Allen,  5  in   this   respect.     Stevens   v.  SUte.  iS 

H.  People,  73  Fia.   903;   Woolsey   v.   State,   14  Tei. 

N.  Y.  334;  Wbod   V.   People,  ^3  N.  Y.  App.  57. 

(Ii;    Stale   v.   Rose,   90   N,  Car.  71a;        4.  See   Bryan   v.   State,  45   Ala.  86; 

Poage  !■.  State,  3   Ohio   St.  239;  State  State   v.  Graham,  38   Ark.   ^iq;  State 

i>.  Perham,  4  Oreg.  t88;  State   f .  Shu-  u.  Jackson,  39   Conn.  319;  Schmidt  v. 

ler,  19  S.  Car.  140;  Portwood   v.  State,  State,  78  Ind.  41;  Com.  v.  Cook,  13  B. 

^a  Tex,   47;  9.   c,   94   Am.   Dec.  358;  Mon.  (Ky.)    149;  State   v.   McKeniie, 

Cross  V.  Stale,  17  Te*.  App.  476;  Rod-  41  Me.  393;  State   v.  Philbrick.  31  Me, 

riguez  v.  Slate,  11  Tex.  App.  t,s,i\  Hos-  401;  State  v.  Clevenger,  10  Mo-  App. 

key  u.  State,  9  Tex.  App.  loi;  Com.  I-.  626;    State    o.   Gove,    34   N.   H.   ^lo; 

Hampton's   CJase,  3   Gratt   (Va.)  590;  SUtc  v.  Thatcher,  35  N.  J.   L.  (6  Vr.J 
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offence  unknown  to  the  common  law,  and  describes  its  in- 
gredients, an  indictment  under  it  substantially  conforming  to  the 
description  thus  given,  is  sufficient.* 

Where  the  statute  creates  a  new  offence  unknown  to  the  com- 
mon law,  the  indictment  must  set  forth  all  the  constituent  facts 
and  circumstances  necessary  to  bring  the  accused  within  the 
statutory'  provisions.*  But  every  indictment  founded  upon  stat- 
ute must  identify  and  charge  the  specific  offence,  showing  by 
averment,  not  by  inference  merely,  what  statute  has  been  vio- 
lated.* Where  the  language  of  a  statute  creating  an  offence  is 
not  to  be  taken  in  the  broad  meaning  of  the  word  used,  but  it  is 
to  be  limited  by  construction  to  a  special  subject  or  matter,  an 
indictment  thereunder  should  not   follow  the  language   of   the 

8s;    State   V.   Packard,  4   Oreg.  i,s7;  ute  (as   private  banking),  and   this  of- 

>m.   V.   Clark,   6  Gratt.    (Va.)    67<;;  fence  consists  of  different  acts  (a«  inu- 

Daniel  v.  State,  3  Heisk,  {Tenn.l  157;  ing   bills,  discounting   notes,  etc),  the 

Stale  V.  Campbell,  29  Tex.  44;  s.  c,  94  same  statute  making  also  each  of  those 

Am.   Dec.   351;  State   -v.  VVilliami,  14  acU  a  distinct  offence,  in  a  prosecution 

Tex.  98;  State   v.    West,  10  Tex.  553;  for  the  firBt -mentioned   oOence,  the  act 

Cross  v.State,  17  Tex.  App.'476;  Com.  or  acts  relied  on  should  be  accurately 

w.  Hampton's  Case,  3  Gratt.  (Va.)  590;  described   in   the  indictment.     State  t^. 

Bonneville  v.  State.  .S3  Wis.  6S0,  6S6.  WiUiame,  14  Tex.  9S. 

PftlUonlailtr.  —  There      are      cases  An  indictment  under  a  statute  creat- 

where   more   particularity   is   required  ing  the  offence  must   follow  the  words 

than  alle^ng  the  offence  in  the  precise  of  the  statute,  but  need  not  do  so  where 

words   of  the   statute,  either  from  the  the  statute  only  prescribes  the   penalty 

obvious  intention  of  the  legislature,  or  for  an  offence  previously  recognized  by 

from  the  application  of  known  process  law,  without   increasing  such  oifence. 

of  law.     Portwood  v.  State,  19  Tex.  47;  Walt  ti.  State,   18   Tex.  683;  s.  c,  70 

■.  Ct  94  Am.  Dec.  358;  Stale  v.  Camp-  Am.  Dec.  303. 

bell.  19  Tex.  44;  s.  c,  94  Am.  Dec.  251 ;  S.  State  v.  Gabriel,  88  Mo.  631.    Eu- 

Moffatti>.  SUte,  11  Ark.  169:  U.  S.  i>.  banks  u.  State,  17  Ala.   181;    State  r. 

Gooding,  25  U.  S.  (11  Wheat.)  460.  Casey,  45  Me.  435. 

It  is  a  settled  principle  that  indict-  When  the  oflcnce  is  prohibited  in 
ments  under  statutes,  particularly  of  general  terms  in  one  section  of  the 
the  highest  penal  character,  must  state  statute,  and  in  another  section,  entirely 
all  the  circumstances  which  constitute  distinct,  the  acts  are  speciRed  of  which 
the  offence  in  the  act,  so  as  to  bring  the  oHcnce  consists,  it  Is  not  necessary 
the  defendant  judicially  within  it,  and  that  anything  but  the  general  descrip- 
must  be  certain  and  clear  to  every  in-  tion  should  be  set  out  in  an  indict- 
tent,  and  pursue  the  precise  technical  ment.  State  v.  Casey,  45  Me.  435. 
language  employed  In  the  statute  in  Though  it  is  proper  to  use  in  an  in- 
describing  the  offence.  Ike  v.  State,  23  dictment  the  words  of  the  statute,  it  is 
Miss.  515.  sufficient  if  the  indictment  be  such  that 

1.  Bryan  v.  State,  45  Ala.  86;  Lodano  the  prisoner  cannot  be  guiltr  of  the  of- 

v.  State,  25   Ala.   64;  Skains   w.  State,  fence   therein   charged   without    being 

II    Ala.   318;   Hall   -u.   State,   3   Cold,  guilty  of  the  statute  offence.     Com.  t. 

(Teno.)    135;     Harrison     -v.    State,    3     You      "    '^         "     "   " "" 

Cold.    (Tenn.)   333;  State  u.  West,  10  a. 

Tex.  553.     See  Pierce  v.  State,  63  Md.  70. 

Every  indictment  must  bring  defend- 

„    ^                  ce  ant   within   all   the   descriptions  men- 

n  the   terms  of  the  tioned   in   the  body  of  the  act,  unless 

:   allegations   addi-  they  are  such   as  carry  with  them  the 

tional    which    show    an     offence     not  bare  denial  of  a  matter  the  affirmation 

within  the  statute,  is  bad  on  demurrer,  whereof  is   a   proper  and  natural  plea 

State  ».  Mahan,  2  Ala.  340.  for  defendant.  State  v.   Nicholson,  67 

Where  an  offence  is  created  by  stat-  Md.  1. 
10  C.  of  L.— 37                           677 
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statute  simply  in  charging  the  crime,  but  should  limit  the  case 
allege  facts  which  bring  it  within  the  construction  placed  upon 
the  statute.* 

No  general  rule,  as  to  the  necessity  of  chaining  the  offence  in 
the  language  of  the  statute,  applicable  to  every  class  of  statutes, 
has  been  or  can  be  declared,  but  each  class  is  left  to  be  decided 
on  its  own  peculiar  circumstances* 

8.  Hegatloni  of  Defence ;  Statuory  Exceptioiu  and  Fronnau — 
a.  Negative  Averments  Generally. — An  indictment  need 
not  negative  facts  which  are  matters  of  defence,*  and  where 
alleged  need  not  be  proved.*  It  is  not  necessary  that  the  indict- 
ment should  negative  every  conceivable  fact  which  might  change 
the  character  of  the  offence,*  it  being  a  general  rule  that  negative 
averments  are  not  required  unless  an  exception  is  made  in  the 
enacting  clause.* 

1.  Bates  V.  State,  31  Ind.   7*;   Ko»ter  16  Ga.  593;  Metzker  ».  People,  14  lU. 

V.  People.  S  Mich.  431.  101 ;  State  v.  Stapp,  39  Iowa  551;  State 

S.  Moffall  V.  State,  ii  Ark.  169.  w.  Beiteke,  g  Iowa  J03;  Com.  f.  Young, 

The  Bufliciencv  of  an  indktment  for  7  B.  Mon.   (Ky.)  i'  Coin.  -v.  McClana- 

a    statutory    offence    depends     {under  han,  2  Mel.  (Kv.)  8;  SUte  -a.   Bajing- 

lowa  Rev.,  f  4650)  on  its   stating  with  ton,  56   Me.  512;   Hincklejr   v.   Penob- 

reasonable  clearnesG  facts  constituting  ecol,   41    Me.   Sg;   Stale   v.  Gumey,  37 

the  offence,  and    not    on    its    giving  an  Me.  149;  s.  c.,  58  Am.  Dec.  783;    Sute 

appropriate  name.  If  the  facts  amount-  ?'.  Godfrey,  I4   Me.   233;  s.  c,  41  Am. 

ing  to  an  offence  arc  alleged,  the  indict-  Dec,   383;  Com.   11.   Tuttle,   66   Mass. 

ment   may   Ije   sustained,  although   an  {11    Cush.)    502;     Com.    v.    Hart,    65 

incorrect   name  is  given  to  the  offence;  Mass.  (11    Cuah.)    130;  Com.  n.  Fitch- 

the  name  may  be  disregarded   as   sur-  burg  R.  Co.,  93  Mass.  (10   Allen)    1S9; 

plusage.     Stale  v.  Shaw,  35  Iowa  ^-jt,.  State  *.  Coi,  31  Mo.  566;  State  v.  Sut- 

a.  People   V.  West,  44   llun   (N.  Y.J  Ion,   14   Mo.  377;    Kfine   -u.   State,  44 

See  Com.  ti.  Hart,  94.  Mass,  (11  Miss.   317;  Sute    v.    McGlynn,  34  N. 

"■   ■         " '   ■'  H.411;  Sute   11.    Shaw,  35  N,  H.  317; 

State   ■o.    Duggan,    i^    R.  I,  403;  3   N. 

...                   „  ,,  Eng.  138;  sute  tj.  ftush,  13  R.  I.  198; 

ThompKon  i>.  Sute,54  Miss.  740;  State  State  v.  O'Donnell,  10  R.  I.  471;  Stale 

"■  '  .  -  "  J,  Reynolds,  1  Nott  &  McC.  (S.  Car.) 
365;  State  'u.  Abbott.  31  N.  H.  (n 
Post.)  434;  Worlev  -v.  State,  11  Humph. 

*.  Where  the  subject  matterof  a  nega-  (Tenn.)  171;  Jenkins  ti.  State,  36  Tei. 

tive  averment  in  an  indictment  relates  638;  Com.   v.   Foster,    c,  Graft.   (Va.) 

to   the   respondent   personally,   or  lies  605;   United  States  v.  Schimer,  5  Biss. 

peculiarly   within   his   knowledge,   the  (C.  C.)  19s;  Steel   w.    Smith,    i    B.  & 

averment  will  be  taken  as   true   unless  Aid.  94;  Vavasour  v.  Ormrod,  6  B.  & 

disproved  by  him.     SUte  v.  McGlynn,  C,  430;  Jones  v.  Axen,  1  Ld.  Ray.  119. 

14   N.  H,  431:  State  v.  Keggon,  55  N,  The  mere  fact  that  the   exception  or 

il.  19.  provision   is   in   Che  same  section  with 

The   court   inrer  that   what    is    not  the  clause  on  which   the   indictment  is 

charged  in  tlie  indictment  does  not  ei-  founded,  docs  not  require   such   excep- 

ist;     and    it    is     the    business    of   the  tion     or    provision    to    be    negatived. 

pleader  to  exclude  these  conclusions  in  Clark  v.  State,    19   Ala,   553;  State  i>, 

favor  of  the  defendant  by  proper  aver-  Powers,  25  Conn.  48;  State   r.   Miller, 

ments.     Meara  v.  Com.,  z  Grant's  Cas.  24  Conn.  333;  Wells  v.  Iggulden,  3  B. 

(Pa.)  385.  &C,  186. 

B.  State   11.   Shoemaker,  4   Ind,   100;  An  exception  in  the  subsequent  sec- 

U.  S,  Tr.  Demarchi.  ^BIatchf.(C.C.)84.  lion   need   not  be  negatived.     Melzker 

•.  Brittfn  V.  State,  10  Ark.  ^99;  Stale  t.  People,  14  III.  101;  Bouser   v.  State, 

V.  Milter,  24  Conn,  ^jj;  Cook  v.  State,  Smith  <Ind.)  408;  State   v.  Gumey,  37 
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b.  Necessity  of  Negativing  Exceptions  ok  Provisions. 
— Where  a  proviso  to  a  statute  makes  the  existence  of  a  certain 
fact  necessary  to  a  conviction,  the  indictment  must  allege  the 
existence  of  that  fact.* 

Where  the  definition  of  a  criminal  offence  contains  provisos  or 
exceptions  closely  connected  with  the  enacting  clause,  or  in  the 
same  clause  that  creates  the  offence,  an  indictment  for  such 
offence  must  show,  by  a  negative;  averment,  that  the  defendant  is 
not  within  such  provisos  or  exceptions,  but  if  contained  in  a  dis- 
tinct or  subsequent  clause  or  statute,  it  is  a  matter  of  defence, 
and  need  not  be  negatived  in  the  indictment.* 

(l)  When  Negative  Ava-ntents  Are  Not  Necessary. — A  particu- 
lar qualification  need  never  be  averred,  but  must  be  relied  on  as 

Mc.  149;  s.  c,  58  Am.  Dec.  ;g2;  Raw-  299;  Territory   v.  Scott,   3   Dak.   aiz; 

Jing    V.    State,    3    Md.    201;  State   v.  Hill   v.   SUte,   53   Ga.   473;   Elkins  v. 

Shaw,  35  N.  H.  117;  Slate  !>.  Wade,  34  State,    1368.435;    Metzkcr  i>.  People, 

N.  H.495i  Com.  v.  Hill,  ^Gratt.(Va.)  14  111.  loi;  Russell  v.  State,  50  Iiid.174, 

*&2;  ColKon   V.    StaU,  7  Blackf.  (Ind.)  Colson  v.  State,  7  Blacltf.  <Ind.)  J90; 

590;  Rex  v.  Pemberton,  2  Burr.  1035.  State  v.  Stapp,  29  Iowa  551 ;   Stale  v. 

1.  Smith   Ti.   State,  81  Ala.  74;  State  Beneke,  g  Iowa  203;    Romp  v.  SUte,  3 

I'.  Mi1Ier.-i4  Conn.  512;   Hill   v.  State,  Greene  (Iowa)  376;  Com.  v.  McClana- 

53Ga.  472;  Russell   v.   State,   50   Ind.  ban,  2  Met.  (Kj'.J  8;  Barber  r.  State,  w 

174;  State  V.  Stapp,  39  Iowa  5^1;  State  Md.  161;  Stater.  Boyington,   1^  h(e. 

-I'. Beneke,  9  Iowa  203;  Com.  v.  Ilatton,  512;   Hinckley  v.  Penobscot,  42  Me.  89; 

15  B.  Mon   (Ky.)  537;  Stale  II.  Boying-  State  f.  Gumey,  37   Me,  149;  SUte   w, 

ton,   56   Me.  S12;  State  w.  Godfrey,  24  Keen,  34  Me.  joo;  State  11.  Godfrey,  34 

Me.  132;  Kline  ii.  Stale,  44  Miss.  317;  Me.  232;   Peopled.  Telford,  56  Mich. 

State  I'.  Craft,    i    Miss.   (Walk.)   409;  541;  Kline  r.  State,  44  Miss.  317;  SUte 

State  V.  Abbey,  29  Vt.  60;  s.  c,  67  Am.  -u.  Coi,   32  Mo.   566;   State  o.  Shiflett, 

Dec.  751;  Com,  I/.  Hampton,   3   Gratt.  30  Mo.   415;   b.  c,   64   Am.   Dec.  193; 

<Va.)    S90;    Byrne   v.    Slate,    I3    Wis.  Sute  v.  Elam,  21  Mo.  App.  290;   State 

519;  United  States  i'.  Insand,  i  Wood.  v.  Wade,  34  N.   H.  49^;   Sute  v.   Ab- 

XC.  C.)  s8i;  R«  a.  Mallin«>n,  1  Burr,  bolt,  31  N.  H.  (11  Fost.)  434;  JefTereotl 

679.  V.   People,   loi    N.   Y,    19;   Bouaer  n. 

A    n«(WUT«    whlob     li     d«aarlptlTe  Sute,   1    Smith     (Ind.)   40S;   State   v. 

of  the  offence   must  be  alleged  in   the  Bloodworth,  94  N.  Car.  gi8;  SUte  k. 

indictment      State   v.   Keen,   34    Me.  Lanier,  88  N.  Car.  658;  State  n.  Healon 

500;  Thompson  -v.  Slate,  54  Mire.  740;  81    N.  Car.  542;   SUnglein  v.  Stale,  17 

Slate  ji.  Wade,  34  N.  H.  495;  Sute  v.  Ohio    St.    453:     Reynolds    w.  Suie,  % 

Abbey,  29  vt.  60;  s,   c,  67    Am.  Dec.  Noll    &   McC.  (S.  Car.)  365;   State  t/. 

7S4.  Barker,    18  Vt.    191;;   Com.  *.   Hill,  j 

And   U   U   immaterial  whether  such  Gratt.   (Va.)  682;  Jensen  u.   State,  60 

exception  is  embraced  in  the  enacting.  Wis.  577;  Byrne  v.  State,   12  Wis.  1:19, 

or  in  a  subsequent   clause   of  the  sUt-  United  SUles  11.  Nelson,  29   Fed.  ftep. 

ute.     Sute  V.  Miller,  24  Conn.  513.  202;  Stale  v.  Abbey,  19  Vt.  60;  s.  c,  67 

Tbey  should  be  negatived  when  they  Am.  Dec.    ^54.     See  Bone  v.  SUle.  18 

*re  descriptive  of  the  offence  or  define  Ark.  109;   Beasley   f.   People,   89   IlL 

ili  hut  where  they   afford  matter  of  ex-  ^71;  Sute  v.    McGlynn,  34  N.  H.   433; 

cuse  merely,  they  are  to  be  relied  upon  SUte  u.  Abbey,  29  Vt.  60;  «.  c,  67  Am. 

in  defence.  The  position  of  the  ex-  Dec.  754;  State  i'.  Palmer,  18  Vt.  MO. 
cepttons  in  the  enacting  clauseor  else-         Ifthe  language  of  the  sectiondelining 

where,   does   not   affect    the  question,  the  offence  is  so  entirely  separablefroni 

Stale  V.  Abbey,  29  VI.  60;  s.  c.,  67  Am.  (he  exception  that  the   ingredients  con* 

Dec.  754.  stituting  the  offence  may  be  accuralelf 

S.  Carson  ti.  State,  69  Ala.  235;  Wil-  and  clearly  defined   without    an^  refer- 

«on  V.  SUle.  33  Ark.  ;i;7;  s.  c,  34  Am.  cnce   to  the   exception,  Ihe   indictment 

Rep.  s2;    Matthews  I'.  Sute,   24   Ark.  may  omit  such   reference.     The  matter 

4^\  &rittia  v.  SUte,  10   Ark.  (5  Eng.)  contained   in   the   exception  ia   that  ot 
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a  matter  of  defence,*  in  the  progress  of  the  trial,*  and  where  a 
proviso  to  a  statute  attaches  a  qualification  or  limitation  by  which 
particular  cases  are  excepted  from  a  portion  of  the  enactment,  it 
is  not  necessary  that  an  indictment  under  the  statute  should 
negative  the  proviso;*  neither  need  an  indictment  negative  such 
exceptions  in  a  penal  statute  as  are  by  incorporation  or  reference 
made  part  of  the  definition  of  the  offence  in  the  enacting  clause.* 

An  exception  in  the  proviso  following  words  of  general  pro- 
hibiting and  furnishing  matter  of  excuse  to  the  party  need  not 
be  negatived  in  the   indictment,  but  is  matter  of  defence ;'  and 

defence,  and  must  be  shown  by  the  ac-  ley  tf.  S  Ute,  1 1    Humph.   (Tenn.)    171. 

cused.     Territory   v.   Burns,   6   Mont.  miera  Uie  itatnta   daflnlUon  of   kn 

7j;  State  v.  O'Brien,  74  Mo.  549;  State  offsuoe  is  so  wholly  separable  from  the 

V.  Shiflett,zo  Mo,  415;  s.  c,  64  Am.  Dec.  exceptions  that  it  may  be  charged  with- 

190;  State  T>.   Elam,  21    Mo.  App.   190;  out  reference  to  them,   they   need   not 

State  V.  Ah  Chew,  16  Ncv.  50;  e.  c.  40  be  negatived.     Mosely  v.  State,  18  Tex. 

Am.  Rep.  48S;  State  v.  Rush.  13  R.   I.  App.  311. 

198;  Mowlv   V.   State,   18   Tex.   App.  Wbere  AUbrent  gtadM  of  tlia  Mm* 

311;   Uniteii   States   v.   Cook,  84  U.  S.  genarAl     oflance     are    defined    in    the 

(17  Wall.)  168;  bk.  15,  L.  ed.  statute,  certain    «pecial    circumstances 

1.  Where  the  defendant  in  an  indict-  being  included  as  essential  elements  in 

ment  relies   on    an   exception    In    the  the  definition  of  the  higher  grade,  and 

statutory  provision,  not  in  the  enacting  excluded  by  the  negative  words  in  the 

clause,  as   matter  of  defence,  he  must  definition   of  the  lower  grade,  and    in- 

show  It   to   exempt   himself.     State   v.  formation  charging  the  lower  grade  of 

Sutton,  14  Mo.  377.  the  offence  need  not  negative  the  pres- 

1.  People  V.  Nugent,  4  Cal.  341.  ence  of  such  circumstances.    State  *. 

S.  Smith  v.  State,  81  Ala.  74.  Kane.  63  Wis.  160. 

4.  Matthews   v.  State,  14   Ark.   484;  8p«alal  olronnutaaoM  being  included 

Territory  v.  Scott,  1  Dalt.  211;  State  v.  as  essential  elements  in   the   definition 

WilliamB,ioIowa98;  States. Godfrey,  of  the  higher  grade,   and   excluded   by 

34  Me.  133;  8.c.,4l  Am.  Dec.3Sl;  State  negative  words  in  the  definition  of  the 

V.  Price,  13  Gill  &  J.  (Md.)  260;  s.  c.,  37  lower  grade,  an  information  or  Indict- 

Am.  Dec.  81;    State  v.  Rush.    13  R.  I.  ment  charging  the  lower  grade  of  the 

198;  Mosely  v.  State,  18  Tex.  App.  31 1 ;  offence  need  not  negative  the  presence 

Smith  f.  State,  5  Tex.  App. 318;  Lt^an  of  such  circumstances.     Charging  the 

f.  State,  5  Tex.   App.  30(1;   Woodward  towergrade,'and  omittingsuch  elementa 

o.  State,  sTci.   App.  296;    Blasdell  v.  of  the  higher,  is  a  full  and  complete  alle- 

State,   J   Tex.     App.   263;    Neison    v.  gation  of  the  tower  grade,  without  alleg- 

United  States,  30  Fed.  Rep.  ii:.-  ing  specifically  that  they  are  omitted  by 

Where  in  one  section  of  a  statute  an  the  use  of  such   negative  words   as   the 

offence  is  clearly  defined,  an  exception  statute   uses   only   for  the  purpose   of 

contained  in   another   section  need  not  creating  it.      State   v.   Kane,  63   Wis. 

be    negatived  in   an  Indictment  prefer-  160;  and  see   Lamed  v.  Com.,  13   Met. 

red  under  the   first   section.     Territory  240;   Curran's     Case,   7    Gratt.   (Va.) 

V.  State,  3  Dak.  312.  619;    State  v.    Kroscher,   14  Wis.  66; 

Wheretheenacting  clause  of  apcnal  Bell  f.   State,  20   Wis.   599;    State   v. 

act  contains  an  exception,  it  Is  not  in-  Campbell,   3g   Tex.   44;  s.  c.,  94   Am. 

dispensable  that  an   Indictment   framed  Dec.  356,  note. 

under  it  should   set  forth   an   express  B.  Carson   v.   State,    69    Ala.     335; 

negation  of  it.     States.   Price,   12  Gill  Wilsonv.   State,  33  Ark.  557;   •.€,,34 

&  J.  (Md.)  26o;s.  c,  37  Am.  Dec.  81.  Am.    Rep.  51;   Cook  o.   State,  16  Ga. 

*-VlUnUr,  niLlftwttaUy  and  Hallolona-  1193;    State   v.   Powers,   35    Conn-   48; 

ly."— An  averment   that  in   an  indict-  Sute  i'.  Miller,  24Conn.  .S33;   SUle  tr. 

ment  an  offence  was  committed  wilful-  Stapp,  29  Iowa  551;    State  v.   Gurney. 

\y.    unlawfully  and   maliciously  is   suf-  37  Me.   149:   s.   c,  58   Am.   Dec-   7S3; 

Relent    without    negativing   a    proviso  State  v.   Uodfrey,   34   Me.  (11    Shep.) 

contained   In   another    section    of  the  "3^2;  r.  c  41   Am.   JJec.   382;   State   v. 

statute  prohibiting  the  offence.     Wor-  O'Brien,  74  Mo.  549^  State  v.  Cox,  31 
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the  rule  that  the  indictment  must  negative  exceptions  in  statutes 
does  not  apply  to  a  case  where  the  charge  is  preferred  tx  natura 
riei  conclusively  imports  a  negative  of  the  exceptions.* 

(2)  Statutory  Penalty.— \\.  has  been  said  that  an  indictment  to 
recover  a  statutory  penalty  need  not  allege  that  a  fact  did  not 
exist,  which,  by  a  proviso  appended  to  the  statute,  would  discharge 
the  defendant  from  liability;*  and,  on  the  other  hand,  it  has 
been  held  that  in  any  prosecutions  for  penalty  given  by  statute,  if 
it  contains  a  negative  matter,  the  negative  must  be  alleged  and 
proven  unless  such  matter  be  particularly  within  the  knowledge 
of  the  other  party.' 

(3)  M  isdemeanoTs. — In  misdemeanors,  where  the  facts  laid  in  ' 
the  indictment  appear  to  be  unlawful,  it  i^  unnecessary  to  allege 
the  act  to  have  been  unlawfully  done.*  But  it  has  been  said  that 
in  an  indictment  for  misdemeanor,  it  is  necessary  to  lay  the 
charge  in  the  words  of  the  statute  describing  the  offence,  unless 
it  appears  that  these  words  include  cases  not  intended  by  the 
legislature  to  be  embraced  within  the  laws.* 

c.  Sufficiency  of  Negative  Averments. — As  a  general 
rule,  any  words  which  include  the  exception  with  certainty  are 
sufficient.*  The  precise  words  of  the  statute  need  not  be  used, 
it  being  sufficient  if  the  words  used  clearly  accomplish  the  pur- 
pose,'^  and  the  averment  negativing  an  exception  may,  by  refer- 
ence to  the  statute  specifying  the  averment,  be  sufficient,* 

9.  Avermeiit  as  to  Time — a.  Necessity  and  Sufficiency  in 
General. — Time  is  a  material  fact,  and  must  be  distinctly 
averred  in  every  indictment*  where  the  indictment  may  be 
barred  by  lapse  of  time,  or  the  time  is  an  essential  ingredient  of 
the  offence;^*'  but  it  has  been  held  that  where  time  is  not  of  the 

Mo.  568;  State  v.  Shitlett,  lo  Mo.   4151  devolves  on  him  to  show  that   from  the 

■.  c,  64  Am.   Dec.   193,  note;    State  i'.  obvioua  intention  of  the   legisIatuTe,  or 

Godfrey,    34   Me.   333;   s.   c.,  41    Am.  the  known  principles  of  law,   the   cmc 

Dec.  383.  falls    within    the    exceptions  to    such 

1.    State  V.  Price.  \i  Gill  &  J.  (Md.)  general  rule.  State  v.  Abbott,  31  N.  H. 

36o;».  Ct37  Am.  Dec  81.  434. 

5.  Com.  11.  Fitchburg  B.  Co.,  9a  6.  State  v.  Keen,  34  Me.joo;  Com. 
Mass.  <io  Allen)  1S9.  v.  Harrison,  77  Mass.   (tl   Gray}   310; 

).    Hopper    V.   State,    19   Ark.    143.  Com.  ii.  Conant,  71  Mass.  (6Gra^)  483. 

See  Elkins  11.  State,  13  Ga.  435:  Howe  T.  State  v.  Keen,  34  Me.  500. 

f.  State,  10  Ind.  433;  Kinserv.  State,9  S.  SUtc    v.     Walsh,   14   R.   1.    ^07; 

Ind.  543;  Bnitton  v.  State,   4  Ind.  601 ;  Whiting   v.  The  State,  14  Conn.  4S7. 

Cora".  ».  Maxwell,  ig   Mass.    (3  Pick.)  B.  State  v.  Bacon,  7  Vt.  333. 

139;  Slate  V.  Barker,  18  Vt.  195.  10.  RoberU  v.  SUle,   19     Ala.    516; 

4.  The  averment  Is    in  no    case  nee-  Nicholson  t.  State,    18  Ala.    539;  a.    C, 

eisary  unless  it  be  part   of  the   descrip-  i;4  Am,  Dec.    168;  Conner  v.  State,  3; 

tion   of  the    offence   as   described     by  Ga.  31;   s.  c,  71    Am.   Dec.  184;  Win- 

ftatute.    Capps  v.  State,   4  Iowa  503.  gard   v.   State;     13   Ga.  396;   Cook  v. 

6.  In  that  event  the  indictment  State,  :i  Ga.  53;  s.  c,  56  Am.  Dec. 410; 
must  show  the  case  to  be  one  not  thus  Hubbard  v.  State,  7  Ind.  160;  Stale  v. 
included.  United  States  r.  Pond,  1  Barnett,  3  Kan.  150;  s.  c,  87  Am.  Dec. 
Curt.  C.  C.  365.  471;  State   v.   Caverlv,   Ji  N.    H.  446; 

And  If  the  defendant  insists  upon  State  v.  Dajton,  13  P).  J.  L.  (3  Zab.) 
the  insufficiencj  of  such  indictment,  il     49;   s.  c,  53   Am.   Dec.   370;   State   v. 
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Avemtat  h  t«  Tin*. 


essence  of  the  offence,  or  a  necessary  ingredient  in  the  description 
if  it,  it  is  not  necessary  to  be  alleged  specifically,*  but  may  be  laid  on 
any  day  previous  to  the  finding  indictment  during  the  period  of 
time  the  offence  may  be  prosecuted.* 

b.  Alleging  Particular  Day, — The  day  and  year  upon 
which  it  is  claimed  that  the  offence  was  committed  should  be 
stated  in  the  indictment  with  certainty  and  precision.*     And  the 


Sam,  3  Dev.  (N.  Car.)  567;  State  v. 
\  Beaton,  79  Me.  314;  Slate  v.  Htuuon, 
39  Me.  337;  State  v.  Thiiretin,  35  Me. 
105;  B.C.,  58  Am.  Dec.  694;  State  u. 
Baker,  34  Me.  52;  Com,  w,  McLoon,  71 

Mas*.  (5  Gray)  91;   s.  c,  66  Ai       

354;  Con.  If.  Huti 

89;  E.  c,  66   Am.   uec.   352;  miaz 

Stale,  36  Mi«B.  616;  State  v.  Hard' 

i  Mo.  126;  Erwen  v.  State,  13  Mo.  306;     the  yt 

Stale  V.  G.  S.,  i  Tyl.  VI.  295;  State  *.    within  the 

LaBore,   26   Vt.  765;  Jane  w.   State,   3 

Mo.  61;  Mau-zau-mau-ne-kah  v.  U.  S., 

1  Pin.  (WU.)    124;  a.    c,  39    Am.    Dec. 

'79- 

A  statute  allowing   a  more  general 
statement    of  time    In   an    indictment 
does  not  dispense  with   a  statement  of    Hoovi 
\imc.     King  V.  State,  3  Heisk.  (Tcnn.)     6  Cal. 
,48. 


1  of  the  offence.     McGur 
II.  State,  37  Ala.  162. 

1.  Statew.  Sam,2  Dev.  CN.Car.)567; 
Miazza  -v.  Stale.  36   MIkb.  616. 

3.  Miaiza  V.   State,  36  Miss.  616. 

>.  See  Roberts  v.  Slate,  19  Ala. 
526;  State  V.  Beckwith,  1  Stew. 
(Ala.)  318;  s.  c,  18  Am.  Dec.  46;  State 
V,  Offutt,  4  Btackf.  (Ind.)  3;^  ;  State  i'. 
Fenlason,  78  Mc.  495;  State  v.  Hanson, 
39  Me.  337  ;  Sute  v.  Baker,  34  Me.  ja ; 
Erwen  v.  State,  it,  Mo.  306 ;  State  t. 
Blaisdel.  49  N.  H.  81;  Stale  v.  Orrell.  i 
Dev.  (N.  Car.)   139 ;  s.  c,  17  Am.  Dec. 


Anon.  Lofft.  228  ;  Rex  v.  Holland,  5  T. 
R.  607;  Rex  V.  Mason,  2  Show.  126. 

But  unlesB  time  is  of  the  CBftcnce  of 

the    offence,    the    daj   on    which    the 

offence   waB   committed   need    not    be 

alle)^d,  nor  pro\'ed  as  alle^d.    State 

tj  Graj)     V.  Swain,  97  N.  Car.  4O2. 

iliazza  v.        Wlisra  th*  day  does  sot  «st«r  Into  tha 

AfflBnea,  an   indictment  meretj  stating 

the   finding   and 

nitationg,  is  Euffi- 

Slate  V.  Davis,  6  BaxL  (Tenn,) 

605;  StateT..Gibbs.6Bait.  {Tenn.)  238. 

An  averment  laving  the  crime  on  the 

"first  March,"  instead  of  the  "iirst  day 

oi  March,"  is  gufiicient.  Sfmmon» 
V.  Com.,  1   Rawle  [Pa.)  142 ;  State  r. 

;i   Ark,  676;  People  ».  Kelly. 

>;  People  v.  Littlefield,  5  Cal. 
Bu«h  (Kv.)  34; 


It  has  been  said  that  a  statute  which  s.  c,  S9  Am.  Dec.  605;  State  v.  Wilcox 
(irovides  that  it  shall  not  be  necessary  en,  38  Mo,  370;  State  v.  Sam,  a  Dev. 
For  an  Indictment  to  allege  when  the  (N.  Car.)  567;  State  v.  Caudle,  63  N. 
offence  was  committed,  but  that  the  Car.  30;  State  v.  Shull, 3  Head  (Tenn.) 
iiroof  shall  show  it  was  committed  with-     42. 

in  the  jurisdiction  of  the  court,  applies        Sapnfnanoy  or  tukoartaiiity  as  to  the 

to  presentments  as  well  as  indictments,     time  stated  renders  an  indictment  bad 

State  «.  Shull,  3  Head  (Tenn.)  42.  at  common  law.     See  Com.  v.  Adams, 

Under  the  Alabama  code  the  indict-     70  Mass.  (4  Gray)  27;  Jane  f.  State,  3 

^nt    need   not    state   the    time  of  the      Mo.  61;  State  i>.  Hardwick,  2  Mo.  236; 

"    "  New  York  v.  Mason,  4  E.   D.   Smith 

(N.  Y,)   142;   Suteu.  Hendris,  Const. 

(N.  Car.)  369. 

"  On  or  Botora." — Where  the  Indict- 
ment alleges  thai  the  offence  was  com- 
mited  "  on  or  before  "  a  dby  named,  it 
is  at  common  law  insufficient.  (Clark 
r.  State,  34  Ind.  456;  State  w.  O'Keefc. 
it  Vl.  691;  United  States  o.  Critten- 
den, Hemp.  C.  C.  6i;  United  States  r. 
Winslow.  3  Sawy.  C.  C.  337),  but  in 
Bome  of  the  states  such  an  allegation  is 
rendered  invalid  by  force  of  statutes. 
People  1'.  Aro,  6  Cal,  107;  s,  c,  65  Am. 
563;  Sute  Ti,  RoacK,  3  Hayw.  (N.  Car.)  Dec.  503;  Farrell  r.  State,  45  Ind.  371; 
352  ;  a.  c,  2  Am.  Dec.  636;  State  v.  Ilardebcck  r.  Slate,  10  Ind. 459;  Hamp- 
Sexton,  3Hawks(N.Car.)  184;  s.  c,  14  ton  ii.  Sutc,S  Ind. 336;  Cokcly  i'.  State. 
Am.  Dec.  S84 ;  State  v.  Brown,  34  (S.  4  Iowa  477;  State  v.  Hill,  35  Tex,  348: 
Car.)  324;  State  v.  Johnson,  32  Tex.  96 ;  State  v.  McMickle,  34  Tex.  676;  SUte 
Mau-zau-mau-ne-kah  v.  U.  S.,  ■  Pin.  i>.  El  I  toll,  34  Tex.  14B. 
<Wi».)  134  ;  s.  c,  39  Am,  Dec.  179;  U.  In  Coanactlant, however. suchan  alle- 
S.  V.  Boiwinan,  1  Wash.  <C.  C.)  328 1  gation  is  held  to  beeuflicient  evenwlth- 
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common  law  rule  regarding  the  setting  out  of  the  day  as  abovL' 
stated  prevails  in  most  of  the  States;  but  in  some  the  allegation 
has  been  made  unnecessary  by  statute,  and  in  others  has  been 
permitted  to  be  less  specific'  However,  it  is  thought  that  where 
the  loose  forms  are  permitted,  some  reasonable  allegation  of  time 
is  yet  necessary  to  the  validity  of  the  indictment,* 

c.  ,The  Hour. — It  is  not  usually  necessary  to  allege  the  hour 
on  which  an  offence  was  committed,  but  an  allegation  that  it  was 
committed  at  a  certain  hour  of  a  certain  night  is  supported  by 
proof  that  it  was  committed  at  any  hour  during  the  alleged 
night.» 


G  committed  a 


out  the  legiGl 

Tuller,  34  Conn.  380;  Raweon  v.  State,  indefinite  lime  between  two  days,  which 

19  Conn.  392.  is  specified,  ie  inadequate.     See  JefirieB 

1.  See  Sute  v.  Stumbo,  36  Mo.  306;  v.  State,  39  Ala.  655;  U.  S.  v.  Smith,  a 

Stote  V.  Magratli,  19  Mo.  678.  Mass.   (C.   C.)    143;    Kex   v.   RoberU, 

3.    See    Jeffries    v.    State,    39   Ala.  Carth.  236 ;  s.  c,  —  Comb.  193 ;  g.  c, 

655;  Bolton  TJ.  State,  ■;  Coldw.  (Tenn.)  —  Holl.  363;  Reg.  v.  Simpson,  10  Mod. 

650;  King  f.  State,  3  Aeisk.  {Tenn.)l48;  148;  Rex  v.  Roberts,  4  Mod.  101;  Rex 

Sute  f.Tandj,  41  Tex.  291.  i;.  Chandler,   i  L.  Ravm.  581;  Rex  v. 

Starkie  *a.yi  in  liis  work  on  Criminal  Roberts,  i  Show.  3S9;  a.  c.,  3  Salk.  19S. 
Plcadingand  Practice  (i  Starkie,Cr.  L.  A  cosUniions  offence,  such  bg  a  con- 
Pi.  2d  ed.,  55),  that  "the  indictment  will  tlnuous  aBportation  of  gas  carried 
be  good  if  the  day  and  year  can  l>e  col-  on  for  a  numlier  of  years,  may  bi' 
lected  from  the  whole  statement,  though  charged  in  an  Indictment  as  havinj; 
they  be  not  expressly  averred  as  where  been  committed  on  a  single  day,  and 
the  time  of  the  caption  of  the  indict-  will  lie  sufficient  to  support  a  convic- 
ment  is  stated  and  the  ofTence  is  laid  to  tion.  See  Com.  v.  Shaw,  86  Mass.  (4 
have  been  committed  frimo  die.  Allen)  308;  s.  c,  8:  Am.  Dec.  706;  Reg. 
Pa6ch.ult  (SeeGillii,  Peoples  T.&C.  v.  Henwood,  11  Cox 526;  Reg.  f. Firth, 
(N.  Y.)  308-110;  Jacobs  ».  Com.,  5  L.  R.,  i  C,  C.  173;  a.  c,  11  Cox  334; 
Serg.  &  R.  (Pa.)  311; ;  Com.  Dig.,  dt.  Reg.ti.  White,  Dears.  C.  C.  203;  s.  c. 
Indictment,  g,  2;  2  llawk.  P.  C.  C.  25,  3  Car.  &  K.  363;  s.  c,  31  L.  J.,  N.  S.,  M. 
4  78.)  So  an  indictment  laying  the  C.  123;  17  Jur.  536;  Reg.  u.  White,  so 
offence  on  the  Tuesday  after  the  day  of  L.  &  Eq.  585. 

Pentecost  in  such  year  is  good,  so  if  it  S.  See   Slate  ti.  Tazwell,  30  La.  An., 

lay  it  to  have  been  committed  on  the  pt.  2,  884;  Com.  r.  Williams,  56  Mass. 

10th  of  March  laat,  if  the  year  can  be  (3   Cush.)  5S3;  State  v.  Padgett,  16  S. 

ascertained  by  the  style  of  (he  session  Car.  317;  Rex  v.  Clarke,  I  Bulst.  203. 

or  time  the  indictment  is  taken."  Under  n  statute  prohibiting  "  the  sale 

AoU  on  DlSerent  DAya. — Where  the  of  seed  cotton  between  the  time  of  the 
offence  consiRts  of  acts  transpiring  on  setting  and  rising  of  the  sun,"  an  in- 
different days,  the  indictment  must  dictment  is  sufficient  which  charges  a 
allege  more  days  than  one.  Com.  v.  sole  "at  nine  o'clock  in  the  night." 
Stairord,66  Mass.  (12  Gush.)  619;  State  State  v.  Padgett,  18  S.  Car.  317, 
Ti.  Sides,  64  Mo.  3S3;  State  v.  llaney.  Since  the  passing  of  the  statute  of 
67  N.  Car.  467;  State  v.  Baker,  i  Jones  1847,  ch,  13,  defining  ■•  the  time  of 
(N.  Car.)  L..  367  ;  Lazier  v.  Com..  10  night. time  in  criminal  prosecutions,"  it 
Gratt.  (Va.)  708;  Com.  %i.  Ailstock,  3  is  sufficient  10  allege  generally  that  an 
,    Gratt.  (Va.)  650;  I  Chit.  Cr.  L.  332.  offence  was   committed   in   the   night- 

"OnDlTera   Days." — The   allegation  time,  without  designating  the  particular 

that  an  offence  watcommitted  on  a  err.  hour  of  the  night  ;  and  by  such  allega- 

tain  day,  "and    on   divers  other  days  tion   is  to  he  understood  the  period  of 

and  lime  between  that  day  "  and  some  night. time   as  defined   in  that  statute. 

other  day,  is  not  a  continuendo.    Wells  Cora.   I!.  Williams,  56  Mass.  (3  Cush.) 

V.  Com.,  78  Moss.  (13  Gray)  336.  582. 

BstwesiiTiroDara.— Itlsthoughtthat  Where    the    time    of    day    b    ma- 

an  allegution  that  the  offence  charged  teriat   to   ascertain   the  nature  of  the 
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d.  The  Year. — It  has  been  said  that  an  indictment  or  com- 
plaint which  states  in  words  at  length  the  day,  month  and  year  of 
the  commission  of  the  offence  is  sufficient  without  addii^  "year 
of  our  Lord."  * 

et  Defective  or  Omitted  Averments — (i)  Omissions  of 
Time  Generally. — It  has  been  held  that  where  the  time  when  an 
offence  was  committed  is  not  a  constituent  of  it,  the  omission 
to  state  it  in  a  criminal  complaint  is  a  defect  of  form  merely;* 
but  the  better  opinion  seems  to  be  that  an  indictment  in 
which  no  time  at  all  is  stated  as  the  date  of  the  commission  of 
the  offence,  will  not  support  a  judgment  of  conviction,  notwith- 
standing the  fact  that  it  is  not  essential  that  the  offence  charged 
be  proved  to  have  been  committed  on  the  day  alleged." 

(2)  Omission  of  Year.—Kvs.  omission  to  state  the  year  on  which 
an  offence  was  committed  has  been  said  not  to  necessarily  render 

offence.  It  must  be  eiprCBsed  in  the  in-  time,  except  '■  the  third  day  of  Juite  in- 
dictment.    I  Hale,  P.  C.  279.  Ktant."    Com.  v.  Hutton,  71   Mus.  (5 

Lord  Hale  says  in  one  place  (i  Hale,  Gray)  89;  b.  c,  66  Am.  Dec.  351,  note. 
P.  C.  549)  that  simply  to  say  in  nocte  ft*  AbbrsTtfttloiu  "A.  D."— Expreas- 
ejusdem  diet  is  sufficient ;  but  he  de*  ing  the  vear  by  the  InitiaU  A.  D,  and 
dares  In  another  place  that  the  nllega-  numeral' figure's,  in  an  indictment,  is 
lion  should  be  Mi  did  r.irca  iaram  sufficient  at  common  law.  State  r. 
deeimam  in  node  ejusdem  diri  feloncei  Ilodgeden,  3  Vt.  j8i. 
"■'  '""'£''"''g*' /"g'f-  3  Hale,  P.  C.  "Amio  DomUii.''— An  averment  in  an 
279.  The  latter  has  become  the  com-  information  that  the  offence  was  com- 
mon law  rule.  See  Rex  ».  Wadding-  mltted  "Anno  Domini  one  thousand 
ton,  2  East,  P.  C.  513.  eight    and   seventy -five,"  held    insuffi- 

1.  Hall  V.  State,  3  Kelly  (Ga.)  18;  cient  to  denote  a  date  showing  that 
Engleman  v.  State,  2  Ind.  01;  s.  c„s2  the  offence  was  not  barred  by  limita- 
Am.  Dec.  494;  State  v.  Bartlett,  47  Me.  tion.  Blake  v.  State,  3  Tei.  Anp.  140. 
388;  Com.  V.  Sullivan,  80  Maes.  (14  8.  Kenneyr,  State,  5  R.  I.  385.  S« 
"•^y)  W;  Com.  V,  Doran,  80  Mass.  (14  Com.  v.  Blake,  94  Mass.  (la  Allen)  (88 
Gray)  38;  Welts  l.  Com.,  78  Mass.  (ij  s.  State  v.  Fenlason  (Me.).  3  N.  E. 
Gray)  316,  3^8;  Com.  v.  McLoon.  71  Rep.  S34;  State  v.  Day,  74  Me,  Mi- 
Mass,  (s  Gray)  91;  s.  c,  66  Am,  Dec.  State  v.  Hanson,  39  Me.  340;  State  r. 
354!  State  v.  Munch,  33  Minn.  67.  But  Thurstin,  35  Me.  206;  e.  c,  jS  Am.  J>ee 
ro/nfare  Whitesides  i-.  People,  1  111.  21.  695;  State  v.  Baker,  34  Me.  52.     Com- 

TtmeCoTaredbTlndiatmeat.— Under  /are  State  r.  Beckwilh,  1   Stew.  (Ala.) 

a  complaint  dated -August  30lh,  1865,"  318;  s.   c,,   J8  Am.   Dec.  ^;  Com.   t: 

charging  the  commission  of  a  continu-  Adams,  67   Mass.  f  1   Gray)  481;  State 

ing  offence  "on  the  first  day  of  June,  in  t:  Ray,  I  Rice  fS,  Car.)  L.i;  s.  c„  33 

the  year  of  our   Lord    one   thousand  Am.  Dec.  90;  State  i'.  Roach,  1  llayve. 

eight  hundred  and  sixtv-live,  and  from  (N.  Car.)  352;  g.  c,  2  Am.  Dec.  626. 

that  day  to  the  day  of  the  date  of  this  Where  the  date  Is  omitted  In  a  com- 

complalnt"  evidence  may  be  introduced  plaint  which  alleges  that  on  a  certain 

coveHng  the  whole  time  between  the  day  "and   on   divers   other  days   and 

firat  day  of  June  and  the  date  of  the  times  between  that  day  and  the  day  of 

complaint     Com.  c.  Walton,   11   Allen  making  this  complaint"  an  offence  waa 

240,  diBtlngulshing  Com.  v.  McLoon,  71  committed.  It  is  nevertheless  good  if  the   • 

Mass.  (s  Gray)  191  ;  s.  c,  66  Am.  Dec.  time  appears  bv  the  certificate  of  Its  re- 

354,   that   the   omission   of  the   words  ccplion  and  the  jurat.     Com.  v.  Blake. 

"in  the  year."  or  the  letters  "A.  D,,"  94  MasB.  (12  Allen)  i88. 

without  which  the  figures  "  1855  "  were  An  impoMlbl*  or  fatnra  data  In    an 

held  insufficient  to  denote  the  year,  was  Indictment     Is    fatal.      Hutchinson    v. 

in  the  body  of  the  complaint,  and  the  State,  61  Ind.  556;  State  v.  Sexton,  3 

principal   case   is   that  in  it  the   com-  Hawks   (N.  Car.)   184;  ».  c,    14   Am, 

plaint   contained   no  allegation  of  the  Dec.  584. 
MM 
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an  indictment  invalid ;  *  on  the  other  hand,  it  is  held  that 
a  complaint  which  contains  no  mention  of  the  year  in  laying  the 
offence  is  fatally  defective,  because  it  should  appear  affirmatively 
by  the  complaint  that  the  act  charged  was  not  done  so  early  as 
to  be  barred  by  the  statute  of  limitations.* 

(3)  Blank  Dates. — It  has  been  said  that,  it  being  material  in  an 
indictment  that  the  day  be  laid  when  the  offence  was  com- 
mitted, if  the  date  is  left  blank,  it  does  not  appear  whether  the 
indictment  ifi  barred  by  the  statute  of  hmitations  or  not,  and  that 
the  judgment  will  be  arrested.* 

(4)  Defects;  Mistakes. — A  complaint  defective  in  allegations  of 
time,  place  or  circumstance  wii!  not  sustain  a  prosecution.*  Thus 
a  mistake  of  the  day  on  which  a  perjury  is  charged  to  have  been 
committed  is  a  fatal  variance." 

/.  Use  of  Figures  or  Numerals.— The  day  and  year  when 
an  offence  is  charged  in  an  indictment  to  have  been  committed 
should  be  expressed  in  the  indictment  in  words  at  length  and  not 
in  figures,*  Yet  the  complaint  which  charges  a  crime  to  have 
been  committed,  and  in  stating  the  time,  ^gures  and  abbrevia- 
tions are  used  instead  of  words  spelled  out  in  full,  is  not  bad.' 
Where  a  complaint  charges  in  words  at  length  the  time  of  the 
commission  of  an  ofTence,  it  will  not  be  affected  by  the  addition 
of  figures  of  the  date,  and  when  the  complaint  is  made.^  But 
it  has  been  held  that  where  the  time  at  which  an  act  charged  to 
have  been  done  is  stated  in  figures,  though  it  has  in  a  previous 
part  of  the  indictment  been  written  out  in  full,  indictment  is 
tiiereby  rendered  bad.* 

g.  Limitations;  Alleging  Offence  Within  Time  Lim- 
ited.— An  indictment  must  charge  an  offence,  the  prosecution  of 

1.  SUtet'.McDonald,io6(In(10  333;  S.  v.  Prescott,  3  Abb.  (C.  C.)  160. 
State  "s.  Sammong,  95  Ind.  ii\  State  v.  An  indictment  or  complaint,  which 
Stambo,  36    Mo.    306.     But    camfare    Elates  the  j'ear   of  the  commission   of 


.  People  II.  Gregory,   30  Mich.  371;     fixing  the  tetters  ' 
Com.  V.  Hutton,  71  hGss.  (5  Graj)     Com.  v.  McLoon.  . 
s.  Ct  66  Am.    Dec.   352;   Com.   v.     s.  c,  66  Am.  Dec.  ^54. 


See  Com.  v.  Hutton,  71  Mass.  (5  Graj)     Com.  v.  McLoon,  71  Mass,  {5Graj)9i; 


Whitesidcs  -o.  People,  i  III.  4.  the  offence  In  figures  only, without  pre 

).  People  ».  Gregory,   30  Mich.  371;  fixing  the  letters  "A. D.,''^ is  ineuHiclent 
See  Co 

Sriffin,  57  Mas*.  (3Cuflh.)'523;  Jonesf,  7.  Stale  v.  Raiiord,  7   Port.   (Ala.) 

Com.,  I'Biub   (Ky.)  34;   a.  c,  89   Am.  101;  Hizer  1/.  Stale,  12  Ind.  330;  Hamp- 

Dcc.  60J.  ton    V.    State,    8    Ind.    336;   State   v. 

I.  States.  Beckwith,    i  Stew.  {Ala.)  Seamons.  i   Iowa  41S;   State  v.  Reed. 

fB;  s.   c,  18  Am.   Dec.   46.      Oomvare  35    Me.     489 ;     s.    c,     56    Am.    Dec. 

nes  -D.  Com.,  i   Bush   (Ky.)  34;  s,  c.,  727;  Com.  v.  Hagarman,  gz   Mass.  (10 

Am.    Dec.  605;   State  v.   Buck,   78  Allen)  402-    Cadv  v.   Com.,  10    Gratt 

Me.    193;    State    ti.    Parker,     5    Lea  (Va.)   776;   Lazier  u.   Com.,  10  Gratt. 

JTenn.)  568;   State   v.   Thompson,   26  (Va.)  708. 

W.  Va.  149.  Abbreviations    of  proper   names   of 

4.  People  V.  Minnock,  51    Mtch.  628;  persons  described  in  an  indictment  will 

See  Hutchinson  v.  State,  6j  Ind.   556;  not  render  it   bad.     State   v.   Kean,  10 

Slate  ».  Sexton,  3  Hawks  (N.Car.)  184;  N.  H.  347;  s- c,  34  Am.  Dec.  i6j. 

«.  c,  14  Am.  Dec.  S84.  >.   Com.     v.    Keefe,     73    Mass.    (7 

B.  U.S.t..  McN"eal,iGnn.(C.C.)387,  Gray)  333, 

«,  Finch   T>.  State,  6   Blackf.    (Ind.)  •.   Berrtan  v.  State,   »2  N,    J.   L.  (a 

<;33;  State  c.  Voshall,   4   Ind.   589;   U.  Zab.)  9. 
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which  is  not  barred  by  the  statute  of  limitations; '  it  seems  that 
beyond  this  an  averment  of  time  does  not  enter  into  the  nature 
of  the  offence,  and  that  the  allegation  may  be  as  to  any  day  pre- 
vious to  the  finding  of  the  bill  during  the  period  in  which  a 
prosecution  may  be  commenced.* 

h.  Sunday. — It  is  generally  unimportant  on  what  day  of  the 
week  the  wrongful  act  is  done  where  an  offence  is  committed,  and 
for  that  reason  it  need  not  be  alleged ;  but  where  an  act  is  pro- 
hibited from  being  done  on  Sunday,  the  indictment  should  aver, 
in  addition  to  the  day  of  the  month  and  the  year,  that  it  was 
Sunday,  and  not  merely  mention  a  day  which  is  found  to  be  Sun- 
day by  consulting  the  calendar.' 

In  an  indictment  for  committing  an  offence  on  Sunday,  though 
the  doing  of  the  act  on  that  day  is  the  gist  of  the  offence,  the 
statement  of  the  day  of  the  month  is  no  more  material  than  in 
other  cases,  and  hence,  if  the  indictment  charges  the  offence  to 
have  been  committed  on  Sunday,  though  it  names  a  day  of  the 
month  which  does  not  fall  on  Sunday,  it  is  good.* 

I.  Necessity  of  Proof  of  Date  as  Laid. — Time  is  not  an 
ingredient  of  a  criminal  offence  in  any  such  sense  as  to  make  it 
necessary  to  charge  it  precisely  according  to  the  truth;  and  an  in- 
formation or  indictment  may  state  one  time  and  the  proof  may 
show  a  different  one,  though  involving  an  objectionable  variance.' 

I.  Peoples.  Miller,  12  Cal.  191;  State  Pick.)  234;  Com.  n.  Roby,  19  Miibb.  (12 

V.  Rust,  8  Blackf.  (Ind.)  195;   State  v.  Pick.)  496;  Com.  v.  KingRbury,  5  Mass, 

Ingalls,  59  N.H.88;  Stater.  Havej,  58  106;  Com.  tj.  Macomber,  3  MasB.  254; 

N.   H.  377;    Shoefercaler    v.   State, "  5  Hoover  v.  State,  56  Md.  584.    Comfarr 

Tei.  App.  J07;  State   v.  G.  S.,  i   Tyler  Werner  v.  State,  51  Ga.  426. 
(Vt.)  295;  a.  c,  4  Am.  Dec.  714.    See        6.    McDade   v.   SUte,   20   Ala.    81; 

also    State     v.     Norton,   45   Vt.    2.s8.  Mediock  v.  State,  18   Ark.  363,  People 

But   compare  Molett  f.  State,   33  Ala.  i>.  Sheldon,  68  Cal.  414;   State  t>.  Mun- 

408;   Simpson  I'.  Flamank,  L.  R.,  I   P.  son,  4oConn.  471;;    McBryde  -v.   State, 

C.463.  34Ga,zo2;   Chapman  v.  State,  18  Ga. 

a.  Shelton  V.   State,    1    Stew.  &   P.  736;    Dacy  r.  State,  17  Ga.  439;    Win- 

(Ala.)  208;  Cook  I'.   State,  :i    Ga.   S3;  gard   v.  State,   13   Ga.   396;   Cook    v. 

s.  c.  36  Am.  Dec.  410;  State  v.  Havey,  State,  1 1  Ga.  53;  g.  c,  56  Am.  Dec.  410; 

i;8  N.  H.  377.  State  v.  Curley,  33  Iowa  359;   State   r. 

8.  See    Robinson   v.   State,   38   Ark.  Rollet,  6  Iowa  535;   Emporia   v.   Vol- 

548;  Werner  I-.  State,  51  Ga.  426;  Shep-  mer.ii   Kan.  611;   Com,   ti.  Alfred,  4 

ier  V.  Slate  (Ind.),  16   N.  E.  Rep.   ,>;ii;  Dana   (Ky.)  496;   State  v.  Walters,  16 

Eflinger  v.   Slate,   47   Ind.   231;;   Lea-  La.  An.  400;    State   v.   Gray.  39  Me. 

hritter  n.  State,  42  Ind.    3S3;   State  v,  353;   State  z'.   Baker,  34  Me.  52;   Com, 

Land,  42  Ind.  y  i ;    Hoover  v.  State,  56  11.  Sego.  125  Mass.  210;  Com.  v.   Irvin, 

Md.  584.  107   Mass.  401;   Com.   v.   Dacey,   107 

An  Indletnwst  for  Imntlnc  on  SdU'  Mass.  306;  Com.  v.  Maloney,  82  Mass. 

a»y,which  alleges  that -on  or  about  the  (16  Gray)   20;    Com.   v.   Dillane,    67 

first   day  of  October,  A.  D.  1871,"  the  Mass.   (1  Gray)   483;   Com.  ».   Kelly, 

defendant,  etc.,  said  ifit  day  of  October,  64  Mass,   (loCush.)   6g;    McCartv   v. 

1S71,  being    then   and   there   the   first  State,  37  Miss.  41 1;    Miazza   V.   State, 

day  of  the  week,  commonly  called  Sun-  36  Miss.  C13;  Miller  i-.   State,  33   Miss.- 

day,  is   bad  for  uncertainty  as   to  the  356;   s.  c.  69  Am.  Dec.  355;   Oliver  p. 

time  of  the   offence.     State  i'.  Land,  42  State,  6  Miss.  (5  How,)  14;   Turner   u, 

Ind. 311.  People,  33  Mich.   363;   People  w.  Jcn- 

«.  State  V.  Eskridge,  i  Swan  (Tenn.)  ness,  5   Mich.  305;   State  *.   Rundlett, 

413;   Com.    11.    Newton,    25   Mass.   (8  33  N.  H,70;  Peoplef.  Hoag,2  Park.fN- 
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To  support  an  allegation  in  an  indictment  that  an  offence  wa^ 
committed  on  a  particular  day,  it  is  sufficient  to  prove  its  com- 
mission some  time  before  the  finding  of  the  bill  by  the  grand 
jury,  and  within  the  period  of  limitation  within  which  the  offence 
may  be  prosecuted.' 

/  REPETITION;  REFERENCE  TO  COUNTS  OR  CAPTION.— It 
has  been  laid  down  as  a  general  rule  that  time  and  place  should 
not  merely  be  mentioned  at  the  beginning  of  the  indictment,  but 
should  be  repeated  to  every  issuable  and  triable  fact;*  but  it  has 
been  said  that  where  an  indictment  contains  two  counts,  one 
against  one  person  for  stealing  and  the  other  against  another 
person  for  receiving  the  goods,  it  is  not  necessary  in  the  second 
count  to  state  the  time  where  it  is  stated  in  the  first  count,  and 
referred  to  in  the  second;'  also  that  an  indictment  is  good  where 
the  day  of  the  commission  of  the  offence  is  laid  by  a  reference  to 
a  preceding  count  or  to  the  caption.* 

k.  "Then  and  There" — (i)  Necessity,  and  When  Proper. — 
It  has  been  laid  down  as  a  general  rule  that  where  any  positive 
fact  is  averred,  it  should  be  stated  to  have  been  done  "  then  and 
there,"  after  the  county  has  been  clearly  expressed  in  the  body 
of  the  indictment;  and  the  allegation  of  time  and  place  "then 
and  there"  should  be  repeated  to  every  material  fact  which  is 
issuable  and  triable.' 

(2)  Effect  of  Omission. — It  is  maintained  by  some  courts  that 

3  Jones  Com.    -o.    McKenney,    80     Mass.    (14 

,30hio  Gray)    i;    Wille   v.    Stale,  8   Mo.   51; 

St.  54;  s'utew'.'Porter,  ioRicli.(S.Cnr.)  State  u.  Haddock,  2  Hawks  (N.Car.)  L. 

145;  O'Connell   c.  State,  i3   Tei£.  343;  461;   Jacobs   v.   Com,,   5   Serg.   &   R. 

LoftuBW.   Com,,  3   Gratt,    (Va.)    631;  (Pa.)  31';, 

John»oni'.U,S.,3McL,  tC.C.)89;Com.  An   indictment     not   containing  the 

K.  Braynard,   Thach.  Cr.  Cas,   (Mass.)  year,    but    referring     to    the     caption 

146;  Chamock'g  Case,  Holl  301,  (which    does     contain     tlie  year),  in 

1,  Com.    V.    Braynard,    Thach.    Cr.  this  manner,  "  in  the  year  of  our  Lord 

Cas,    (Mass.)    [46;       State    ■o.     New-  aforesaid."  was   held  to  be   bad,  as  the 

som,  3  Jones  {N.  Car.)  L,  173.     See  also  caption  was  no   part  of  the  indictment 

People  n.Jenness,   5  Mich.  305.  State  i'.  HopkEns,  7  Blackf.   (Ind.)  494. 

S.  iChitt.Cr.   L.219,  l^^\    Seealso  See  also  Com,  r.  McKenney,   80  Mass. 

State  f.  Ross,  j6  Mo.  360;  State  i/.  La-  (14  Gray)  i. 

Bore,  36  Vt.  765;  Stale  n.  Bacon,  7  Vt.  B.  Turpin  v.  State,  80  Ind.  148. 
219,  iii;  SUte  'v.  Kube,  30  Wis.  117;  SUte  v.  Williams,  4  Ind.  334;  s,  c,  58 
B.  c.,  91  Am.  Dec.  390;  Buckler's  Case,  Am.  Dec.  627;  State  v.  Thurstin,  31; 
I  Dv.  69a;  Denison  v.  Richardson,  14  Me,  205;  s.  c.  ^  Am.  Dec.  695;  Corn- 
East  joi,  300,  301 ;  Rexf.  Holland.  5  i/,  Kevon,  83  Mass.  (i  Allen)  6;  Fisk  !■. 
T.  R.  607,  630;  Com.  Dig.,  Indict-  Slate,"  9  Neb.  6s;  Heydor'-  '^ —  - 
ment.g,3.  SeeStatet.,Paine,ilnd.i63.  Coke,  41a,    ■-■- ■  °--'.'--'- '■ 

S.  Redman  i',Stale,:Blackf.lInd.)429,  Soa;   i  Eat 

An  Indictment  charslng  kaeplng  and  Chilt.  Cr. 

hUUic  UqiLOTB   at   a    time   and   place  Where    time  and   place  have    been 

■Utad.  is  not  bad  for  omission   to  re-  once    alleged    in    an    indictment,    tht- 

peat  the  time   in  further  allegation  that  words  "  then  and  there  "  need  not  be  in 

defendant  thereby  maintained   a    nui-  every   subsequent   material   allegation, 

sance.     Slate  w.  fiuck,  78  Me.  193.  Turpin  v.  State,  80   Ind.  I48;   Fisk   t. 

t.  See  Bute   i>.  Hopkins.   7   Blackf.  State,  9  Neb.  63;  Com.  v.  Keyon,   ^%. 

(Ind.)  494;  Jones  v.  State, 68  Md.  613;  Mass.  (i  Allen)  6. 
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the  omission  of  the  words  "then  and  there"  in  an  indictment  is 
immaterial.' 

(3)  Sufficiency  and  Effect. — The  rule  is  that  where  one  fact  is 
alleged  in  the  indictment  with  time  and  place,  the  words  "then 
;md  there"  subsequently  used  as  to  the  occurrence  of  another 
fact,  refer  to  the  same  point  of  time,  and  necessarily  import  that 
the  two  were  co-existent  ;*  but  where  an  indictment  alleges  two 
or  three  different  days,  and  then  charges  the  offence  to  have  been 
"then  and  there"  committed,  it  is  bad  for  want  of  certainty.' 
ff  the  words  "then  and  there"  precede  every  material  allegation, 
it  is  sufficient  and  these  words  may  not  precede  the  conclusion 
<lrawn  from  the  facts* 

/.  "On  or  About."— At  common  law,  an  allegation  that  the 
'^ITence  was  committed  "on  or  about  "  a  given  day  is  void  for  un- 
certainty, because  it  does  not  show  that  the  action  is  barred  by  a 
lapse  of  time ; "  but  in  some  states  this  form  is  made  sufficient  by 
statute.*  In  some  states,  however,  such  allegation  is  held  to  be 
sufficient  at  common  law.' 

m.  Alleging  Commission  of  Offence  After  Statute 
Creating  It. — Where  time  is  not  the  essence  of  the  offence, 
and  there  is  but  one  statute  applicable  to  the  matter,  although 
that  statute  be  recent,  and  not  to  take  effect  until  after  a  specified 
time,  the  indictment  need  not  contain  an  averment  that  the  of- 
fence was  committed  after  the  statute  went  into  operation.  But 
where  there  arc  two  statutes  in  reference  to  the  same  offence, 
and  the  one  of  subsequent  date  changes  the  nature  of  the  offence, 
or  its  punishment,  the  indictment  must,  by  proper  averment, 
refer  to  the  statute  under  which  it  was  found,  so  that  the  court 
may  see  the  exact  character  of  the  offence,  and  the  nature  and 
measure  of  the  punishmeut  to  be  imposed.* 

I.  See  Slate  v.  Willis,  78  Me.  70;  v.  McMickle,  34  Tex.  676;  SUte  v.  Eli- 
Com.  I'.  Langley,  80  Mass.    (14  Gray)     iott,  34  Tex.  148. 

3i;   State  v.   Marchant,   15  R.  1.   539;  e.  See  People  i^.Aro, 6  Cal.  307;*,  c., 

State  V.  Doyie,  15  R.  I.  517;   State  v.  65  Am.  Dec.  503;  Farreil  -v.  State,  a,\ 

Sparrow,  2  Tajl.'CN.  Car.)  93.  Ind.  371;  Hardebeclc  v.  State,  10  In<i. 

a.  Stale  w.  Hurley,  71   Me.  354.   See  459;    Hampton   v.   State,   8   Ind,   336; 

State  V.  Slack,  30  Tex.   354;    U.S.   v.  Cokely  v.  State.  4  Iowa  477;   State  t: 

Daw.  Taney  (C.  C.)  34.  McMickle,  34  Tex.  676  ;  State  v.  Hill, 

S.  SUte   V.   Hays,   14  Mo.   358.  See  34  Tex.  613 ;  Slate  v.  Elliott,  34  Tex. 

State  V.  Jackson,  39  Me.  agi;  Jane  v.  148;  Fislm.  Manning,  31  Fed.  Rep.  340. 

State,  3  Mo.  61.  "Or  Abont"  B«l*etMlbiBiirpIaBac«.— 

4.  SUte  *.  Johnson,  1  Miss.  (Walk.)  In  Kansas,  where  an  olFence  is  charged 

592.  See  also  Crlchton  v.  People,  i  Abb.  to  have  been  cominitled  "  on  or  about " 

<N.  'Y.J  App.  Dec.  467.  a  certain  day,  ttie  words  "or  about"  in 

II.  Clark  V.  State,  34  Ind.  436;  Stale  the  information  may  be  rejected  as  sur- 

V.  McMickle,  34  Tex.  676;  State  v.  Ell-  plusage.  State  v.  Harp,  31  Kon.  496. 
iott,  34  Tex.  148;   State  v.  0"Keefe,  41     See  also  Hampton  r.  State,  8  Ind.  3j6; 

VI,  &i;  U.  S.  V.  Critlcnden,  i  Hemp.     Hardebeck  v.  State,  to  Ind.  459. 
(C.C.)  6t;  U.  S.  r.  Winslow,  3  Sawy.        7.  See   State  w.  Tuller.  34 Cbnn.  380; 
(C.  C.)  337.  Raw&on  v.  State,  19  Conn.  291. 

No  distinction  is  made  in  this  regard  8.  See  Lyon  i'.  State,  61  AU.  224; 
between  felonies  and  misdemeanors,  or  McDowell  i:  State,  61  Ala.  171;  Com. 
.between  capital  and  other  cases.    Slate    r.  Hitchings,  71    Mass.   (5  Gray)   482; 


ib.  Google 


Cgitntt ;  Avtmanto.  INDIC  TMENT.  ATtrmBnt  u  to  Time.. 

«.  Future  and  Impossible  Dates— -(i)  Necessity  of  Alleging 
Prior  Date. — It  has  been  held  to  be  an  indispensable  prerequisite 
to  the  sufficiency  of  an  information  or  indictment  that  it  charge 
the  offence  to  have  been  committed  anterior  to  the  filing  of  the 
same,  and  that  complaint  cannot  be  resorted  to  to  supply  such 
an  omission;'  but  it  is  thought  that  where  the  commission  of 
the  offence  is  charged  to  have  been  on  a  particular  day,  which  is 
anterior  to  the  filing  of  the  indictment,  there  is  no  necessity  for 
the  averment  that  the  offence  was  committed  before  the  finding 
of  the  indictment.* 

(2)  Effect  of  Alleging  Future  Date. — It  has  been  held  that  an 
indictment  is  good,  although  the  offence  is  alleged  to  have  been 
committed  upon  an  impossible  day,  because  an  allegation  of  the 
time  of  the  commission  of  the  offence  in  indictments  is,  in  general, 
immaterial;*  but  the  better  opinion  appears  to  be  that  an  indict- 
ment alleging  the  offence  to  have  been  committed  on  a  future  or 
impossible  day,  is  fatally  defective,*  and  cannot  be  made  good 
by  resorting  to  the  complaint." 

0.  Alleging  Continuous  Offences.— It  is  thought  that  all 
continuous  offences  which,  in  their  nature,  are  capable  of  being 
committed  on  a  single  day,  may  be  charged  to  have  been  com- 
mitted on  a  specified  day  like  offences  not  continuous.* 

State  o.  Wise,  66  N.  Car.  130;  State  v.  14  Am.  Dec.  584;  PeniuylvajiU  o,  Mc- 

Chandler,    a    Havrks     (N.  Car.)  439;  Kee,    Addie  (Pa.)   33;    State  u.   Raj,, 

Nichols' Caw,  7  GratL  (Va.)  580.  Rice's  Law  (S.Car.)  i;  s.c,  33  Am.  Dec. 

1.  Mclnt/re  11.  State,  55  Ala.  167;  90;  Stale  v.  Davidson,  56  Tex.  jjj; 
Kennedy  v.  State,  21  Tex.  App,  693.    .  Joel  v.  State,  a8  Tex.  642;'  Kennedy   v. 

It  must  also  appear   trom   the   proof  State,  23  Tex.  App.  603;    Lee  -o.  State, 

that  the  offence  was  committed  anterior  11  Tex.  App.  547;Goddard  v.  State,  14 

tolhe  presentment  of  the  indictment.  Tex.  App., !;66;Williamsf.  State,  12  Tex. 

Clement  v.  Stale,  22  Tex.  App.  23.  App.  395;  Robles  v.  State,  sTex.  App. 

It  is  not   necessary  under   the  code  346;  Shoefercater  ii.  Stale,  5  Tei.  App. 

that  the  indictment  should   state   that  207;  State  v.  Lite h,  33  Vt,  67. 
theoSence  was  committed   before   the         An  indictment,  found  on   the  1 8th  of 

findii^.     McGuire   v.    State,  37    Ala.  January,  1843,  charged  the   respondent 

161.  with  the  commission  of  an  onence  on 

1  Peoples.  LaFuente,  6  Cal.  302.  that  day.    /r</i/,  that  as  the  offence  was 

I.    Conner   v.  State,  25  Ga.  515;  s.  charged  in  the  past  tense,  theplain  \ra- 

c,  71  Am.  Dec.  184.   See  Jones  f.  Com.,  portofthe   language   usedwaa.that   it 

I  BuGh  (Ky.)  34;    a.  c,  Sg  Am.  Dec,  was  committed   before  the  indictment 

60s;  Stevenson  p.  State,  5  Baxt.  (Tenn.)  "as  found.     State  v.  Pratt,   14   N.  H. 

68i;People».  LittlefieM,  5  Cal.  355.  456.  See  also  Kennedy  i».  State,      "" 


i.  McGehee   u.  State,    36   Ala.   154;  App,  693;  Com,  v.  M'iller,  79  Ky.  4SI. 

"■'"'"■■'■•  •       ■     '■  -      :nt   found   in  May,  1886, 

;  e.  c,  5;  Am.  K.ep,  alleging  that   defendant  assaulted  de- 

712;  State  w. Windell,  60  Ind.  300;  State  ceased  Dec.  25th,  1886,  of  which  mortal 


People  V.  Moody,  69  Cal.  t84;  Murphy         An  Indict 

".State,  106  Ind.  96;  g.c,  55  Am.  Rep,  alleging  that   defendant  assaulted  de- 

712;  State  w. Windell,  60  Ind.  300;  State  ceased  Dec.  25th,  1886,  of  which  mortal 

D.Noland,  29  Ind.  212;  State  11.  Patter,  wound   he   died    Dec.  2sth,  iSSj,  heinjr 

wn(Ind.),  7  West.  Rep.  511;    State  v.  manifestly  a  clerical  error,  is  not  falally 

Conwell,  80  Me.  8c;   State*.  Thurstin,  defective.     State   v.   McDaniel   (Mo.), 


is   Me.    205;  8.    c,    58    Am.    Dec.  696;      14  West.  334,    But   comfare    McGehee 
larkleyv.'State,  10  Mo.  joi;   Serpen-     i.  State,  26  Ala.  154;  Joel  v.  State,  z8 
.   State,   2    Miss.  (I    How.)    256;     Tex.  642. 


State  u.  Pratt.   14  N.  H,  456;    State   v.        B,    Kennedy  v.  Slate,  11   Tei.  App_ 

Woodman,  3  Hawks  (N.Car.)  3S4;  State    693. 

V'  Sextoo,3  Hawks  (N.Car.)  184;  ».  c.,         fl.  In  such  cases  nothing  is  gained  by 
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/.  "On  Divers  Other  Days." — An  indictment  alleging  one 
and  the  same  offence  to  have  been  committed  on  different  days 
is  bad ; '  but  an  indictment  charging  an  offence  on  a  certain  day 
and  on  divers  other  days  is  good,  the  latter  words  being  sur- 
plusage.* 

;i  conlinaande,  except  to  enable  the  Del  Norte  county  from  the  first  Mon- 
<ourt  to  paee  some  special  judgment  or  day  In  January,  1883,  at  twelve  o'clock 
impose  a  more  aggravated  puniahment.  M.,  to  the  like  dav  and  time  on  the  sth 
Hall  -u.  State,  53  Ala.  463;  Stote  i^.  day  of  January,  1885;  that  as  tax  col- 
Olaze,  9  Ala.  383;  State  v.  Lemay,  13  lector  he  had,  on  the  jth  day  of 
Ark.  405;  Baugh  ».  State,  14  Ind.  29;  January,  1885,  received  and  col- 
State  V.  Way,  5  Neb.  383;  Swancoat  v.  lected  certain  public  moneys;  and  on 
State,  4  Tex.  App.  105.  that  day  and  for  live   day*   thereafter, 

A  oontrary  dootrlna,  it  seems,  prevails  and  ever  since    then,  had  wholly  and 

in  Masaachuactts.    See  Com.  v.  Frates,  wilfully  refuaed   and  omitted   to  pay    it 

8j   Mass.  (16  Gray)  236;  Com.  ti.  Lang-  over  to  the   county   treasurer.      Held, 

ley,  80  Mass.   (14  Gray)   ai;   Com.  v.  that  the  indictment   charged  but   one 

Snow,  80  Mass.  (14  Gray)  lo;  Welle  v.  oiTence,  and  was  sufficient  under  4  434 

Com.,  78  Mass.  (12  Gray)  336;  Com.  v.  of  the  Penal  Code.     People  11.  Otto,  70 

Hart,  76  Mass.  (10  Gray)  465;  Com.  v.  Cal.  523. 

Keefe,  75  MasE.  (9  Gray)  290;   Com.  -a.        IntoxlOAtlng  Liquors, — A   complaint 

Gardner,  73  Mass.  (7  Gray)  494.  charging  the    unlawful  keeping  of  liq- 

Ommty  to  AnlmalB. — Indictments  for  uors    for    Bale,   with    tontinuatido   be- 

cruelty  to  animals  may  allege  a   period  tween  certain  dates,  must  be  Bustained 

of  time  Instead  of  a   single  date,  the   of-  by  proof  of  acts  within  the  times  speci- 

fence     involving     continuous     action,  tied.     Com.  i'.  Purdy  (Mass.),  15  N.  E. 

State  -a.  Boaworth,  54  Conn,  i.  Rep.  355. 

Frsquentlnt  Opltun  Dm. — In   an   in-         An  mdictment  which  avers  that  the 

dictment  for  frequenting  an  opium   den  defendant,  from  a  day  named  "to  the  d«j 

for    the    purpose    of   smoking  opium,  of  finding  this  indictment,"  was  acorn- 

-where  the  offence  is  in  its  nature  con-  mon    seller    of    intoxicating     liqaors, 

tinuing  from  day  to  day,  or  conatituted  states  the  time  with  sufficient  certainty, 

out  of  a  series  of  minor  acts,   it  I9   euf-  Com.  v.  Wood.  70  Mass.  (4Gray}ii. 

ficient  to  charge  the  act  as  having  been  But  it  has  been  held  that  an  Indictment 

committed     upon     a    particular     day.  which  charges  the  defendant  with   be- 

State  Ti.  Ah  Sam,  14  Oreg.  347.  ing  a  common  seller  of  spirituous  and 

Fallnn  to  SnpiKiTt  Family. — Where  intoxicating  liquors  from  a  day  named 

an  Information  under  Conn.  Gen.  Slat.,  "to  the  day  of  the  finding,  presentment, 

!"■  Sii   h  75.    charged    a  misspending  and  tiling  ofthie  Indictment,"  Is  fatallj 

by  the  defendant  ofhls  earnings,  and  a  indefinite.     Com.   v.  Adams,  70  Mas*. 

neglect  to  support  his  family  on  a  cer-  (4  Gray)  43.  See  also  Collins  v.  State, 

tain  day  named,   held   that   the    state  58  Ind.  5. 

was  not  limited  to  proof  of  such   con-         1.  State  v.   Hendricks,  C.  &  N.  (N. 

<luct  on  a  single   day,  but   might   show  Car.)  369. 

that  he  had  so  conducted  from  the  time         S.  Cook  v.  State,  1 1  Ga.  53,   j6;  s.  c^ 

of  the  marriage  to  the  institution  of  the  56  Am.  Dec.  410;  People  n.  Adamt,  17 

prosecution,  about  a  month;  such  evi-  Wend.   (N.  Y.).  475;  Rex  v.  Redman, 

dence  being  admissible,  if  not  as  sub-  i   Leach.  C.    L.  477;    Rex  v.   Sadi,    1 

stanlive  proof  of  the  crime  on  the  par-  Leach,  C.  L.  468;  United  States  i-.  La 

ticular  day, yet  at  least  as  proof  of  the  Coste,  1  Mason,  C.  C.   140;    i   Stark, 

intent  of  his  conduct.     State  v.  Ransell,  Cr.  PI.  235.    See  also  Com.  v.  Shechan, 

41.  Conn.  433.  143  Mass.  468;  Slate  v.  Kobe,  26  Minn. 

Fallara  to  Pay  Ortr  Honay.— An  in-  148;  State  v.  Tempip,  38  Vt.  37, 
dictment  charging  that  an  officer  on  a  ATermsnt  af  tlia  Tims  afOammlMla« 
■certain  day,  and  for  five  days  thereafter,  of  OSraoe.— In  criminal  prosecutions  it 
and  ever  since  then,  had  refuaed  to  pay  is  essential  that  the  indictment  or  corn- 
over  certain  public  money,  ield  to  plain!  allege  the  day,  as  well  as  the 
.1  ....  .IT.  r.._  ..  month  and  year,  on  which  the  ofTence 
nitted,    and  a    complaint    ' 
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INDICTMENT.  AT«n>»u  w  to  fim*. 

lOi  Averincnti  u  to  PUee.^ — The  place  where  an  offence  is  al- 
leged to  have  been  committed  must  be  set  out  and  proved  as  set 
out.* 

a.  Particular  Locality. — The  particular  locality  where  an 
offence  is  alleged  to  have  been  committed  should  be  distinctly 
and  definitely  set  out,'  Where,  under  a  statute  to  constitute  an 
act  an  offence,  it  must  have  been  done  in  a  public  place  it  is 
sufficient  to  allege  that  it  was  done  in  a  "public  place,"  without 
setting  out  the  facts  which  make  the  place  a  public  place.* 

b.  Ott'ENCES  Committed  on  Water.— Where  an  offence  is 
committed  upon  an  inland  navigable  stream,  an  allegation  that  it 
was  committed  in  a  certain  county  is  sustained  by  proof  of  its 
commission  on  a  vessel  which  passed  through  that  county  on  a 
voyage,  during  which  the  act  took  place.*  Where  an  offence  is 
committed  on  board  an  inland  steamer,  and  a  trial  therefore  is 
being  had  in  the  county,  where  is  the  terminus  of  the  route,  the 
indictment  must  allege  all  the  facts  necessary  to  give  the  special 
statutory  jurisdiction.*     Where    the    offence    is   committed   on 

of  "on  Sunday  and    divers  days  and  N.  J.    L.    (6    Haltt.)    zojj  Comer    v. 

times  between  [he  twenty-third   day  of  State,   ik  Tex.   App.  509;    Scribner  v. 

September,     A.      D.      18S5,   and     the  State,   12     Tex.   App.   173;    Stephen's 

thirtieth    day    of   September,    A.    D.  Case,  1  Leigh   (Va.J  759;    Reg.  i/.   Or- 

iSSj."      SUtei'.  Beaton,  79  Me.  314,  chard,  8  Car,  &  P.  565;  s.c,  aoEng.  L. 

K.  See  alBo  VII.,  14.  &  Eq.   598;    ReK.  t-  Holmes,   1  Car,  & 

S.  See  Clark  v.  State,  46   Ala.   307;  K.  248;  s.  c,  jo  Eng.  L.  &  Eq.  597. 

People  V.  Parks,  44  Ala.  105;  Green  v.  An  Indictment  for  playlns  4t  »  guns 

Slate,    41    Ala.     419;    McQuiatian   u.  with  cirila  at  a  "  tavern  and  inn,"  and 

State,  3£    Ark.  435;    Peoples.   Roach,  again  charging  that  it  was  done  "In  a 

48  Cal.    382;  Carter    ii.    State,    48    Ga.  room   not   attached  to  said   tavern   and 

43;  Sattler  p.   People,  _i;9   III.   68,    70;  inn,"  is  not  uncertain.     Comer  u.  Slate, 

Jackson  v.  People,  40  111.  405;  Gastner  26   Tex.  App.  509,     Sec   also   Com.  v. 

V.  State,  47  Ind.  144;  MulUn'ix  v.  State,  Arnold,  4  Pick.  (Mass.)  251.     See  title 

43  Ind.  511;  Baker  f.  State,  34lnd.  104;  Gaming,  vol.  8,  p.  1059. 

Clem  V.  State,  31   Ind.  480;  People   v.  In    Azwui.— In    an     Indictment     for 

Gregory,  30  Mich.  371;  Thompson   v.  burning  a  barn,  the  averment  "  that  G 

State,   51   Mis*.  353;  State  v.   Meyer,  P,  etc..  at  the  township  aforesaid,  etc.. 

64  Mo.   1901  State   v.    Chamberlain,  6  one  barn,  of  the  properly  of  one  N  R. 

Nev.  157;  Burch  i?.  State,  43  Tex.  376;  not  parcel  of  the  dwelling  house  of  the 

Shadle  f.  State,  34  Tex.  572;  Field   v.  said   N    R,  there   situate,  wilfully  and 

State,  34  Tex.  39;    Vance  v.    State,   32  maliciously   did   burn,"   is  a   sufficient 

Tex.  396;  State  i<.  Johnson,  32  Tex.  96;  averment  of  the  locality  of  the  bam. 

Territory     v.     Freeman,      MaCahon,  State   v.  Price,  11    N.  J.  L.  (6   Halst.) 

fKan.)  56;  Anonymous,  1  Bulst.  205.  203. 

a.  See  Covy  v.   State,  4  Port   (Ala.)  4.  Stale  11.  Mathis,  21  Ind.  277;  Com. 

186;  People  V.   Thompson,  18  Cal.  Z14;  v,  Newbury,  19    Mass.   {2    Pick.)  51; 

Markham  v.  State,  25  Ga.  52;    Klees-  Asky  u.  State,  15  Tex.  App.  558;  Scrib- 

pics  V.     State,  106     Iiid.    383;  Norris's  ner   v.  State,  12   Tex.  App.  173.      Com- 

House  B.  State,   3   G.  Greene  (Iowa)  fare  Williams  v.  State.  64  Ind.  553. 

513;  State  V.  Hall,  79   Me.   501 ;  State  A  public  itrast  In  a  town  or  city  Is  « 

f.McLoon,   78  Me.  420;  Com.  u.   In-  inibllc  hlgbwo;,  and  it  is  sufficient,  in  a- 


ig    Liquors,    146    Mass.     509J     informatior 


Com.  V  Hutton.  71  Mass.  (5  Gray)  89;     it  as  a  public 
«.  c,  66  Am.  Dec.  352;  Com.  ti.  Arnold,     21  Ind.  277. 
21  Mass.  (4  Pick.)   251:  State  c.    Wil-         B.  Stale  ii.  Tummonds,  4  Minn.  325- 
son,  67  N.   Car.  456;  Bossert  r.  Slate,     See  Slate  v.  Robblns,  14  Minn.  4i;6. 
Wright  (Ohio)  1 13;   State  v.  Price,  1 1         e.  People  i'.  Dougherty,  7  Cal.  395. 
B91 
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OontnU ;  AvenuenU.  INDICTMENT.  AnmaiiU  u  to  PUoe. 

board  of  a  vessel  while  on  the  high  seas,  or  in  parts  of  another 
country,  the  facts  giving  special  jurisdiction  to  the  courts  of  this 
country  must  be  fully  set  out  and  proved.' 

c.  Repeating  and  Referring  to  Allegations — (i)  Gener- 
ally.— It  is  sufficient  in  the  counts  of  an  indictment  to  definitely 
refer  to  the  venue  laid  in  the  caption  or  introduction  to  it.* 

(2)  "Aforesaid  CcKWi^y."— Where  but  one  county  has  been 
named  in  the  commencement  or  in  the  first  count  of  an  indict- 
ment, it  is  sufficient  in  the  succeeding  counts  to  refer  to  it  as 
the  "county  aforesaid";*  but  where  two  or  more  counties  have 
been  previously  named  in  an  indictment,  "  the  county  aforesaid  " 
is  not  a  sufficient  venue.* 

(3)  "Said  County"  c/c— Where  the  venue  of  an  indictment  is 
faid  in  a  certain  county  of  the  State,  and  the  offence  charged  was 
alleged  to  have  been  committed  in  "said  county,"  naming  it,  the 
allegation  is  sufficient ;  ^  and  where  the  caption  of  an  indictment 
shows  the  county  and  State  in  proper  form,  the  name  of  the 
county  in  the  body  of  the  indictment  without  using  "said,"  etc., 
will  be  construed  as  referring  to  the  county  given  in  the  caption.* 

(4)  "  Then  and  There.'"' — Where  the  county  is  mentioned  in 
the  caption,  the  last  of  the  words  "then  and  there"  in  the  body 
of  the  indictment  will  be  understood  as  referring  to  that  county;* 
but  it  is  thought  that  when  it  is  necessary  to  allege  particularly 
where  an  offence  was  committed,  the  word  "there  is  not  equiva- 
lent to  "in  the  county  aforesaid,"  unless  used  in  reference  to  a 
place  before  particularly  described.' 

1.    United   States    v.    Andergon,   17  indictment  it«Ubad  for  uncertaln^and 

Blatchf.  C.  C.  338.  repugnancy  in  etating  the  venue.     C«In 

a.    Redman  f.  State,  I  Blackf.  (Ind.)  ti.  State,  18  Tei.  301. 

429;  State  V.  Alsop,  4  Ind.  481;  State  0.   People    v.  Sheldon,  68  Cal.  434; 

V.  Watrus,  14   Iowa  489;  Stridiland   v.  Long  v.  State,  56   Ind.  133;  Everts  v. 

State,  7  Ten.  App.  34.     See  Thayer  v.  State,  48  Ind.  432;  State  v.  Conlej,  39 

State,  II  Ind.  287.  Me.  78;  Com.  v.  Edwards,  70  Maw.  (4 

>.    Reeves     v.    State,    io     Ala.    33;  Gray)  1;  People  w.  Breese.  7  Cow.  (N. 

Thomas   v.   State,  71    Ga.  44;  Noe   v.  Y.)  429, 

People.  39  111,  96;  Philadelphia   W.  &  e.    Hanrahan  v.  People  oi   IH.  143; 

B.  R.  Co.  V.  State.  20  Md.  137;  State  v.  State  v.  Baker,  i;o  Me.  45. 

Vincent,  91  Mo.  662;  State  v.  Amee,  10  7.  See  ante,  IX.,  9,  k. 

Mo.  743;  State  v.  Wentworth,  37  N.  H.  a.  State  v.  Slocum,  8  Blackf.  (Ind.) 

196;  State  V.  Harden,  i  Brev.  (S.  Car.)  311;;  State  u.  Reid,  20  Iowa  413;  Ken- 

47;  SUte  17.  Shull,  3  Head    (Tenn.)  42;  nedv    v.   Com.,     3   Bibb,     (Ky.)   490: 

iarnes    v.    State,     5    Yei^.     (Tenn,)  JeffHes  w.   Com.,  04  Mass.  (12  Allen) 

186.  145;  State  V.  Goode,  2/,  Mo,  361;  State 

4.  State  V.  McCracken,  20  M0.411;  r.  Bell,  3  Ired.  (N.  Car.)  506;  State  v. 

Bell  -a.  Com..  8  Grat.  ( Va.)  600;  Cain  Stewart.  26  S.  Car.  125. 

T'.  State,  18  Tei.  391.  Aiunlt.— Where   an   indictment   for 

An  indictment  after  "State  of  Texas,  an   assault  alleged   that  the  defendant 

county  of  Fayette,"  and  the  usual  com-  "then  and  thcr«  did,"  etc.,  but  no  place 

mencement,  charged  "  that  James  Cain,  or  venue   was   otherwise    laid,   except 

la^e  of  Travis  county  aforesaid,  yeoman,  that  the  county  was  named  In  the  mar- 

with    force    and    arms,  in   the   county  gin.  it  was  keld  that  the  venue  was  not 

aforesaid,  on,  etc.,  did  then  and  there  sufficiently  laid.     Kennedy  v.  Com.,  3 

feloniously  steal,  take  and  carry  away,"  Bibb.  (Ky.)  490. 

etc.     On  inotion  in  arrest  of  judgment,  •.  State   i'.  Johnson,   13   Minn.  476; 
592 
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d.  Organization  and  Division  or  Counties. — Where  an 
offence  is  committed  in  an  organized  county  attached  to  another 
county  for  judicial  purposes,  the  indictment  should  so  allege.' 
Where  the  locality  of  the  commission  of  a  crime  has  ceased  to 
be  a  portion  of  the  county  to  which  it  belonged  at  the  time  of 
the  commission  of  such  crime,  and  has  been  incorporated  with 
another  county  between  the  time  when  the  crime  was  committed 
and  the  trial  is  had,  the  indictment  properly  charges  its  perpetra- 
tion in  the  former  county,  while  the  trial  is  in  the  latter;"  and 
where  a  new  county  is  established  by  an  act  of  assembly  out  of 
part  of  an  old  one,  and  the  act  provides  that  felonies  committed 
in  one  territory  which  is  not  the  new  county  shall  be  tried  in  the 
superior  court  in  the  old  county,  there  is  no  repugnancy  in  charg- 
ing the  crime  to  have  been  committed  in  those  two  counties 
severally,  in  different  counts  of  the  indictment,' 

e.  Offence  on  or  Neak  Boundaries. — While  it  is  neces- 
sary that  it  distinctly  appear  from  the  record  that  the  offence  was 
committed  in  the  county,*  yet  where,  upon  the  trial  of  an  indict- 
ment alleging  that  an  offence  was  committed  in  a  certain  county, 
and  the  evidence  fails  to  show  on  which  side  of  a  survey  and 
marked  boundary  line,  between  that  county  and  another  county, 
the  offence  was  committed,  courts  have  declined  to  reverse  a 
judgment  after  verdict  on  the  ground  that  the  venue  was  not 
clearly  proved  as  alleged."  It  has  been  provided  by  statute  in 
some  States  that  where  a  crime  is  committed  on  the  border  of 
two  counties,  or  within  a  given  distance  of  a  border  line  of  two 

■■  c,  93  Am.  Dec.  341;  State  v.   Reid,  ber,  1854,  declaring  the  cltlienB  living 

30  Iowa  413.  on   the    east  fork    of    Illinoii   bajrou, 

1.  Miles  V.  State,  23  Tex-  App.  410.  in   Van   Buren   countj-,   to  be  citizens 

See  Chlvarrio  i'.  State,  15  Tex.  App.  of  the  county  of  Pope,  with  the  rights 

330.  and  privileges  thereof,  did  not  have  the 

S.  Jordan  «.  Slate,  22  Ga.  545.  effect    to    transfer    anj    part    of   the 

S.  Holmes  V.  Slate,  20  Ark.  168;  Mc-  territory  of  Van  Buren  county  to  Pope 

Elroy   V.   State,    13    Ark.    70S;    State  county;  and  so  upon  the  trial  of  an  in 

V.  FiEh,  4  Ired.  (N.  Car.)  L.  119;  State  dictment,  alleging  the  offence  to  have 

v.Johnaan,  <;  Jonea  (N.  Car.}  L,  211.  been  committed  In  Pope  county,  proof 

In  IToTtlL  CaroUna,  by  an  act  of  as-  that  it  was  cominltled  on  the  east  fork. 

sembly  passed   in   1842,  a  part  of  the  of  Illinois  bayou,  In  Van  Buren  county. 

county  of   Burke   and   a   part  of   the  does  not  sustain  the  allegation.  Holmci- 

county  of  Rutherford  were  constituted  v.  State,  30  Ark.  168. 

a  new  county  by  the  name  of  McDow-  4.  Hite  o.  Slate,  q  Yerg.  (Tenn.)  357. 

1^11;  and.  by  a  supplemental  act,  juris-  See    Com.    v.    Inhabitants    of   North 

diction   of  all   criminal  offences  com-  Brooklield,  35  Mass.  (8  Pick.)  463. 

mitted  in  that  part  of  McDowell  taken  Where    an    indictment    alleged    tlic- 

from  Burke  was  given  to  the  superior  offence   to   have   been   committed  '"  on 

court  of  Burke.     Held,  that  an  Indict-  the  Penobscot  river,  between  the  two 

ment  for  a  criminal  offence,  alleging  it  towns  of  E  and  H.  or  within  the  limits 

to    have    been    committed    in    Burke  aforesaid,  or  either  of  them,  and  within 

county,    could    not    be   supported    by  the  said  county  of  Penobscot,"  It  was 

evidence  ihowlng  the  offence  to  have  held  that  the  description  of  the  place 

been  committed  in  McDowell,  after  the  wat     sufficiently    certain.        State     v. 

establishment    of   the     latter    county.  Roberts,  36  Me.  263. 

SUte  V.  Fish,  4  Ired.  (N.  Car.)  119.  S.  State  v.  Rhoda,  23  Ark.  156.     See 

TIM  Ark&iiBU  ut  of  loth  Decern-  also  State  v.  Godfrey,  11  Me.  361. 
10  C.  of  L.— 38                           B93 
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counties,  that  cither  shall  have  jurisdiction  to  try  and  punish  the 
accused.' 

/.  Offences  Committed  in  Moke  Than  One  Jurisdic- 
tion.— Where  an  offence  is  a  continuous  one,  and  committed  in 
more  than  one  county,  the  courts  of  either  county  will  have  juris- 
diction to  try  and  punish  the  accused.' 

11.  Seicriptioii  of  Femn ;  UiauHner.^ 

12.  Deaohbing  Weapon. — It  has  been  said  that  in  case  of  an 
assault,  "not  even  the  instrument  or  its  name  requires  mention, 
unless  by  reason  of  something  in  the  statute,  or  made  essential 
by  its  particular  form."*  Thus  in  an  indictment  for  murder  it 
is  sufficient  to  describe  the  weapon  used  as  a  "certain  knife";* 
and  an  averment  in  an  indictment  for  homicide  that  it  was  com- 
mitted "by  some  means,  instrument,  weapon,  to  the  grand  juiy 
unknown,"  has  been  held  to  be  sufficient.* 

IS,  Describiag  Writtea  Initnunent — It  has  been  said  that  an  in- 
strument may  be  described  in  an  information  or  indictment  ac- 
cording to  its  legal  effect  ;^  on  the  other  hand,  it  has  been  held 

1.  See  state  v.  Roberts,  i6  Me.  263;  Dollarhide   v.  U.  S.,  i   Morris  (lona) 

State  V.  Godfrey,  12  Me,  (3  Fairf.j  361;  J33. 

Com.  o.Gllluii,S4  Mheb.  (i  Allen)  <;02;         Anindictmentalleglngthatdefendam 

People  v.  Davis,  <6  N.  Y.  95;  Peopfe  11.  feloniously   assauUed   another  with    a 

Davis,  4j  Barb.  (N.  Y.)  494.  heavy  etone,  B  deadly  weapon,  and  beat 

3.  See  Elsey  v.  State,  39  Ala.  664',  him  with  great  force,  which  v/as  likely 
People  V.  Scott,  74  Cal.  94;  Hurt  v.  to  produce  death,  is  sufficient  onmotion 
State,  26  Ind.  106;  State  v.  Jones,  3S  to  quash.  State  v.  Havens,  95  Mo. 
La.  An.  793;  Norris  u.  State,  33  Miss.  167. 

373.  A  presenttnent   that    the  defendant 

Although  under  Penal  Code  Cal.,  ^  "  did  carry  a  belt  or  pocket  pistol  or 

786,   providing    that   "when    property  revolver,"  is  bad  for  uncertainty.     State 

taken    in    one    county    by    burglary,  w.-Green,  3  Heiik.  (Tenn.)  131. 

robbery,  larceny  or  embezzlement,  has  Tbe     worda     "  wltli     a     daacannu 

been  brought  into  another,  the  juriedic-  wmun»"  may  be  omitted  where  all  the 

tion  of  the  offence  is  in  either  county,"  ii^p^Ients  of  the  crime  that  are  set  out 

a  criminal  may  be  tried  wherever  he  necessarily    Imply    the     use    of    such 

carries  goods  obtained  by  burglary,  yet  weapon.     State  v.   Humphries,  35  La. 

an  information  charging  the  offence  of  An.  966. 

burglary  Co   have  '  iKcn  committed   in  nodndag  AborUoiL. — An  Indictment 

San    Bernardino    county,    where     the  which  charges  that  the   accused   pro. 

burglar  was  found  with  (he  goods,  can-  duced  an  abortion  "  with  an  instrument 

not  be  supported  by  evidence  of  break-  to  the  grand  jurors  unknown,"  is  not 

ing  and  entering  a  house  in  San  Diego  defective  for  not  describing  the  instni- 

county,  whence  the  goods  were  brought  ment.       State    v.    Wood,    53     N.    H 

to  the  former  jurisdiction.     People  v.  4S4. 

Scott,  74  Cal.  94.  6.  People  *.  Cronin,  34  Cal.  loi. 

S.  See  title  Misnomer,  this  series.  T.  See  Oliver  x-.  State,  i  Ala.  Sel.Cas, 

4.  2  Bish.  Cr.  Proc.  (3rd  ed.),  4  64.  41;  s.  c,  37  Ala.  134;  Bonnell  v.  Stati', 
See  State  v.  Moore,  65  Mo.  606;  State  64  Ind.  41JB;  Com.  v.  White,  145  Mass. 
!■.  Roderlgas,  7  Nev.  328;  Slate  v.  39a;  Com.  v.  Grimes,  76  Mass.  (10 
O'Flaherty,  7  Nev.  153;  Paine  r.  SUte,  Gray)  470;  s.  c,  71  Am,  Uec.  666; 
i  Tex.  App.  35;  Montgomery  v.  State,  People  v.  GIrardin,  1  Mich,  go;  State 
4  T«.  App,  140.  V.  Rucker,  93  Mo.  88;  Stale   v.  Hinck- 


.     „   .  <n.7   N. 

deadly  weapon,  without  such  allegation.    J.  L.  (3   llalst.)  199;  State  v.  Gustin.  5 


5.  State  V.  McDaniel,  94  Mo.  301.  ley,  4  Minn.  345;  State  v.  Stewart,  i 

In  an  IndlctmMit  (Mr  ui  kaiaolt  with     Mo.  C07;  Lanson  v.  State.  49  N.  J.  1 

■n  axe,  it  will  be  inferred  that  it  was  a     (30  Vr.j  256;  State  v.   Hickman,  7   f 

"     te  p.  Gustin. 
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that  setting  out  a  writing,  according  to  the  purport,  is  to  set  it 
out  in  its  own  words,  and  not  according  to  the  effect,'  and  that 
an  information  or  indictment  which  sets  out  the  effect  only,  and 
not  the  substance  of  a  material  document  is  defective*  The 
general  rule  is  that  when  the  tenor  of  a  writing  is  required  to  be- 
set out,  as  in  indictments  for  forgery  and  libel,  the  indictment 
should  contain  the  exact  copy  thereof;*  but  this  rule  is  not  vio- 
lated by  the  use  in  the  copy  of  a  limited  number  of  abbreviations 
not  contained  in  the  original,  provided  the  words  meant'  are 
clearly  indicated ;  but  this  rule  will  not  authorize  numerous  ab- 
breviations, specially  when  the  meaning  of  many  of  these  is 
conjectural*  Where  an  instrument  is  set  forth  in  the  indict- 
ment, a  mistake  of  the  pleader  in  designating  its  character  will 
not  vitiate  the  indictment.^ 

Where  the  setting  out  of  an  instrument  in  an  indictment  can 
give  no  information  to  the  court,  it  is  unnecessary  to  set  it 
out-« 

11.  Detcribing  Property,  Ownenhip  and  Value. — The  rules  of  law 
and  fairness  of  the  accused  require  that  as  definite  description  as 
the  nature  of  the  property  will  admit  of  should  be  given,  and 
where  the  grand  jury  or  prosecutor  is  unable  to  give  a  definite 
description,  that  fact  should  be  stated.'     The  necessity  for  a  de- 

N.  J.  L.  (i  South.)  749:  State  v.  Gran-  ■.    U.  S.  v.   Watson,    17  Fed.  Rep, 

vllle.  41;  Ohio  St,  164;  Hummel  v.  State,  145.     See  Whftnej  v.  State,  10  Ind,  404, 

17  Ohio  St.  618;  Stewart  v.  Com,,  4  1.  State  v.  Jay,  34  N,  J,  L.  (5  Vr.) 

Sere.  &  R.  (Pa.)  194;  Baldwin  v.  SUte,  368;  People  v.  Kingsiey,  2  Cow.  (N.  Y,) 

II  Te«.  App.  591;  DfgnowitEy  Ti.  State,  512;  e.  c.,  14  Am.  Dec.  510;  Dyer  r. 

17  Tex.   ^21;  %.  c,  67  Am.   Dec,  670;  State,  24  Tex.  App.  132. 

State  V.  ftrown,  i   Williani   (Vt.)  619;  4.  Slate  -v.  ]ay,  34  N.  I,  L.  (5  Vr.) 

U.  S.  I'.  Keen,   1   McL.  C.  C,  429;    U.  368. 

S.  V.  Moller,   16  Blatchf.  C.  C,  65;    U,  e,  Garmire  v.  State,  104  Ind.  444. 

S.  r.  Thompson,  29  Fed.  Rep.  86;  Reg,  •.  Reg.  v.  Coulson,  14  Jur,  557;  b.  c., 

V.  Coulson,  10  L.  J.  R.   <N,  S.)  M.  C,  19  Law   1.  Rep.  (N.  S.)   M.  C.    iSi;    1 

182,  ».  c,  14  Jur.  ss7i  1   Eng.  L.  &   Eq.  Eng.  L.  &  Eq.  sso. 

^50.  1    State  V.  "fi'lney,  38  Kan,  714;  State 

Where  an   indictment   for  obtaining  v.  Brown,  32   La.   An.   1020;  Com.  v. 

by  false   pretences   the   signature  of  a  Strangford,   iiz    Mass.   292;   Com.   v. 

person  to  a  deed  of  land  did  not  allege  Grimes,  76  Mase.  (10  Gray)  470;  s.  c, 

that  the  grantor  in  the  deed  owned  or  71  Am.    Dec.  666;  McVey  v.  Slate,  23 

claimed  any  title  to  the  lands  conveyed  Tes.   App.   661;    U.  S,   v.   Claflin,   13 

thereby,  and   the   description    of  such  Blatch.  C.  C.  178.     See  State  i^.  Brown, 

lands  wae  in  the  moBl  general  terms,  as  32  La.  An,  1020, 

certain  lands  in  the  state  of  Tejas  and  Owner     nnknowi. — An     indictment 

United    Stales    of   America,   and    the  which  alleges  that  the  owner  is  a  per. 

date  of  the  deed  was  nowhere  averred,  son   whose   name   is   unknown   to   the 

so  that  it  would  be  Impossible  lo  iden-  grand  jurors  is  valid.     McVey  v.  State, 

tify  the  instrument;  and  it  did  not  ap-  23  Tex.  App.  661. 

pear  that  Che  deed  would  tend  to  the  Ai  to  the  deicrlpUon  of  bMik  Mils  In 

hurt  or  prejudice  of  the  grantor,  and  the   indictmeni,  see  Slate  T-.  Williams, 

there  was  no  averment  that  the  deed  19  Ala.  15;  s,  c,  54  Am.  Dec.  184;  Bul- 

could    not    be    more    particularly   dc-  loch  v.  State.  10  Ga.  47;  s.  c.,  ^4  Am, 

scribed,  ft  was  Ae/rf  that  in  these  par-  Dec,   369;  New   Hope   Del.  B."  Co.  r. 

ticulars  Ihe   indictment   was   defective.  Perry,  11   III.  467;  s,  c,  i;2  Am.  Dec. 

Dord  V.  People,  9  Barb.  (N.  Y.)  671.  443;  Com.  v.  Grimes,  10  Gray  (Mass.) 

1.  Downing  r.  State,  4  Mo.  57a.  470;  s,  c,  71  Am.   Dec.   666:   State  t. 
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scription  of  the  property  in  the  indictment  is  for  the  purpose  of 
individualizing  the  transaction,  and  for  that  reason  it  must  be 
stated  with  reasonable  certainty  what  it  was  that  was  stolen,' 

A  positive  averment  in  an  indictment  of  value  is  necessaiy 
only  in  those  cases  where  value  is  an  ingredient  of  the  offence,  as 
in  grand  and  petit  larceny,  and  the  malicious  destruction  of  prop- 
erty,* The  allegation  of  value  in  an  indictment  is  not  made,  like 
the  description  of  the  property  and  its  ownership,  for  the  pur- 
pose of  identifying  the  transaction,  but  to  indicate  the  degree  of 
criminality,  and  to  enable  the  court  to  fix  the  punishment  on 
conviction;  for  this  reason,  an  allegation  of  value  is  only  re- 
quired in  those  cases  where  the  kind  or  extent  of  the  punishment 
depends  on  the  value  of  the  article  stolen  or  destroyed.' 

16.  Intent;  Knowledge* — a.  Necessity  and  Sufficiency  of 
Averments  Generally. — Where  the  evil  intent  with  which  an 
act  is  done  forms  part  of,  or  is  a  necessary  part  of,  the  offence, 
the  intent  must  be  alleged  in  the  indictment  and  proved,  and  the 
intent  with  which  an  act  was  done  must  be  proved  to  be  the  same 
as  that  charged ;  *  but  where  the  intent  with  which  an  act  is  done 

Smart,4  Rich.  (S. Car.)  L.  356;  55  Am.  8.  See  State  v.  Daniels,  31  Ma.  c^S; 

Dec. 683.  Peoples.  Hlgbie,66  Barb.  (N.  Y.)  131; 

Uaicl7  dsuTlbtnc  tbB  nttdeot  oT  Ui-  State   v.  Chanev,  9  Rich.  (S.  Car.)  I~ 

Mur  aa  M  11UIL7  dollkri   or  «o  manj  439*  State  v.  Gossett,  9  Rich.  (S.  Car.) 

dollar!  in  money,  without  further  par-  L.  42S;  Johnson  v.  State,  zg  Ten.  492. 

ticularizatlon,  is   bad.     See   Croker   v.  4.  As   to  Intent,  see  4  Am.  &   Eng. 

State,  47  Ala.  53;  Barton  v.   State,  39  Ency.,  C.  of  L.,  Ht  Criminal  Law, 

Ark.  68;  People  v.  Ball,  14  Cal.  loi,  s.  IV.,  j,  p.  680;  XIII.,  6,  a,  fi),  p.  710, 

c,  73  Am,  Dec.eji;  State!/.  Tilnev,3S  Also  tit.  Criminal  Procedukb   (II.. 

Kan.  714;  State  v.  McAnultj.,  36  kan.  z,  d,  n.,  746;  XV.,  10. 

53,^;  State  v.  Henry,  34  Kan.  457;  Com.  B.  State  w.  Eldridse,  12  Ark.  (7  Eng.) 

V.  Gallagher,  8j  Magg.  (16  Grav)  340;  6o8;Gabe  v.  State, 6  Ark.  (1  En;;.)  519; 

Brown  v.  People,  ig  Mich.  233;  State  i/.  Garmlre  u.  State,  104  Ind.  444;  State  o. 

Hlncltlej-,  4  Minn.  345;  Merrill  0.  State,  Freeman,  6  Black.  (Ind.)  a^;  Com.  -v. 

45  MisB..6iii;  State  v.  Longbottoms,  n  Smith,  143  Mass.   169;  Denny  v.  Will- 

Humph,  (tenn.)  39;  Leftwich  v.  Com.,  iams.  87   MaBK.  (s   Allen)  4;  Com.  t: 

20  Gratt.  (Va.)  716.     CQmpare  State  u.  Herst^y,  84  Mass,  (a  Allen)  180;  Com. 

Green,  37  La.  An.  598;  State  v.  Shon-  t/.  Merrill,  80  Mags.  (14  Gray)  415;  s.c. 

hausen,  36  La.  An.  431;  State  w.  Carro,  77  Am.  Dec.  339;  State  v.  Ullman,  5 

16  La.  An.  377;  State  v.  Walker,  24  La.  Minn.  13;  Sarah  v.  State,  38  Miss.  367; 

An.  435;  McDivlt  V.  State,  ao  Ohio  St.  s.   c.,  61    Am.    Dec.    544;  Morman   r. 

331.  Sute,  34  Miai.  54;  SUte  v.  Card,  34  N- 

1.  See  Keller  v.   State,  51    Ind.  iii;  H,  510;  Stale  v.  Gove,  34  N.   H.   510; 

McLaughlin  v.  State,  45  Ind.  33S;  State  State  v.  Malloy,  34  N.  J.  L.  (j  Vr.}  41a; 

;•.  Watron,  13  Iowa489;  Jane  II.  Com.,  People   n.   Lehman,   a   Barb,   (N.   Y.) 

I  Met.  (Ky.)   iS;  Com.  v.  Dean,   109  ai6:  State  v.  Haider,  3  McC.  (S.  Car.) 

Mass.  349;  State  *.  Rochtorde,  53  Mo.  377;  s.  c,  13  Am,  Dec.  738;  Bartlett  v. 

99;  State  V.  Gary.    26  N.  H.  359;  Stale  State,  31   Tei.  App.   500;  Howard    t/. 

V.  Douglierty,  4  Ore.  200;  Gallagher  t;.  State,  8  Tex.  App.  447;  Johnson  i>.  SUte, 

State,  16  Wis.  423;  U.  S,  r,  Crulkehank,  i  Tex.  App.  146.   See  Com,  v.  Macuboy, 

92  U.S. 543;  Rest  f.  Stevens,  3  East  132.  3  Dana.  (Ky.)7o;  State  f>.  Porter, 9  La. 

However,  the   pleader  is   not   to   be  An.  to6;  Stale  v.  Read,  6  La.  An.  337; 

held  to  such  strict  rules  as  will  defeat  State  v.  Stiles,  5  La.  An.  314;  State  i-. 

the  ends  of  justice.     Moyer  v.  Com.,  7  Casey,  45  Me.  43.1;;  State  v.  McKeniie, 

Barr.  (Pa.)  439.  43  Me.  393;  Ike  v.  State,  %%  Miss,  52^- 

8.  People  ».  Higbie,66  Barb.  (N.  Y.)  People  v.  Allen,  j    Den.   (N.  Y.)  76; 

131-  Slate  V.  RaJnee,  3'MeC.  (S.  Car.)  533; 
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forms  no  part  of  the  offence,  it  is  not  necessary  to  aver  it  in  the 
indictment.' 

b.  Particular  Words  to  Describe  Intent;  "Unlaw- 
fully," etc. — (i)  Necessity  in  General. — The  word  "  unlawfully" 
is  thought  to  be  essential  to  all  indictments  for  felony,  whether 
at  common  law  or  under  statute,*  and  cannot  be  described  or  its 
use  supplied  by  any  circumlocution.'  But  where  the  statute 
under  which  the  indictment  is  framed  does  not  use  the  word 
"unlawfully"  in  designating  the  offence,  the  indictment  need  not 
use  it.* 

(2)  Indictment  for  Misdemeanors. — It  has  been  said  that  where    , 
an  indictment  charges  as  "unlawfully "   acts  which   at  common    " 
law  constitute  only  a  misdemeanor,  the  word  "unlawfully"  can- 
not berejectedassurplusage, but  will  render  the  indictment  bad;* 
but  the  better  opinion  is  thought  to  be  that  the   use  of  the  word 
"  unlawfully  "  in  an  indictment  for  a  misdemeanor  neither  renders 

State  -B.  Williams,  14  Tex.  98;  Hamp-  warrant  a  conviction  and  punlGhmentor 

ton  V.  Case,  3  Gratt.  (Va.  )  590.  an  offender  for  an  act  which  Is  not  a 

The  oniisEion  of  the  positive   aver-  felony   at  coniinon>  law,  but  has  been 

rocnt  that  the   prisoner  did  the  act  is  made   bo    bj-    Kiatute,   the    indictment 

not  supplied   by  the   concluding  aver-  muet  allege  that  the  accused  committed 

menl  of  the  jc/cn/er.and  is  fatal.     State  the  act  charged  "feloniouslj'."     If  this 

V.   Haider,]  M'Cord,  (S.  C.)377;s.c.,  allegation  is  omitted,  no  felonious  intent 

13   Am.  Dec.  738.  Is   Imputed,   and    the   accused   can,   at 

X  Harding  v.  People,   10  Colo.  387;  most,  be  convicted   of  the  common  law 

State  n.  McCollum,  44   Mo.   343,  345;  offence  constituted  bv  the   act  proved. 

Stale  V.  Hackfath.  lo  Mo.   App.  614;  Nevills  ».  State,  7  Coldw.  (Tenn.)  78. 

State  V.  HurdH,  19  Neb.  316.  TlM  word  "felonlonily"  is  not  neces- 

^n  altampt  to   commit  a  orlma   in-  sary  to  the  validity  of  an  indictment  if 

volves  both    a  guilty   intent    and    an  without  it   the  facts  charged  make  out 

overt  act,  yet  it  is  not  enough  to  charge  an   offence.      Northington  -a.   State,    14 

an  attempt  merely,  but  both  the  intent  Lea    (Tenn.j    424.     See  also  Jane   v. 

and  the  overt  act  must  be  specifically  Com,,  3  Met.  (Ky.)  iS. 

alleged.  State  v.  Wilson,  30  Conn.  500.  S.  State  v.  Rucker,  68  N.  Car.  in. 

t.  Nevills  V.  Slate,  7  Coldw.  (Tenn.)  4.  State   f.   Murphy,    43  Ark.    178. 

7S.    Se«  Mott  V.   State,  29  Ark.   147;  See  Butler  v.  State,  31  Ala.  43;  Beas- 

Edwards  v.  State,  11  Ark.  ua;  Bowler  ley  v.  State,  18  Ala.  535;  State  n.  Ab- 

f.  State.  41  Mi™,  570;  Slate  v.  Deifen-  Kence,   4  Port.    (Ala.)   397;    People  v. 

bacher,  51   Mo.  16;  State  ip,   Williams,  Olivera,  7  Cal,  403;  Miller  u.  People,  a 

30M0.364;  Stateii,  Davis.ig  Mo,  391;  Scam.  (III.)  133;  Quigley  t.  People,  1 

Stale  -o.  Gilbert,  34  Mo.   380;  Slate  v.  Scam.  (lil.)  301;  Jane  Tt.  Com.,  3  Met. 

Haddock,   9   Mo.  739;  Jane   t>.   State,  (Kv.)    18;  Com.   v.   Scannel,  65  Mass. 

3  M0.61;  State  tJ.  Roper,  88  N.  Car.  (n'  Cush.)    547;    State  v.   Cnmimey, 

656;  Slate   V.   Scott,   ^^   N,  Car.   461;  17  Minn.  77;  Slate  ».  Hogard,  12  Minn. 

Sute  V.  Rucker,  68  N.  Car.  211;  State'  293;  Nevills  v.  State,  7  Coldw.  (Tenn.) 

f,  Pupdie,  67  N.  Car.  15;  Statei'.Jesse,  78;  Jones   v.   State.   3   Heisk.  (Tenn.) 

3  Dev.  k.   B.   (N.   Car.i    297;    Mears  445;  Riddle  v.  Slate,  3  Heisk,  (Tenn.) 

r.  Com,,  2  Grant  {Pft.)  385;  Preslty  v.  401;  Williams  v.  State,  3  Heisk.  (Tenn.) 

Holmes,  u  Tex.  476;  Cain  f.  Slate,  18  376;    Williams    -v.    State,  8     Humph. 

Tei.^;Randalli',Com„24Gratt.tVa.)  (Tenn.)  ^85;  Peek  v.  State,  a  Humph. 

644;  State   V.   Brister,  i   H oust.  (Del.)  (Tenn.)  78. 

C.  C.  150.    Cow/ar?  Stale  !>.  Eldridge,  B,  See    Black  o.   State,  3    Md.  376; 

II  Ark'.  608;  People  v.  Parsons.  6  Cal.  Com.  v.  Newell,  7   Mass,  Z45;  Com.  v. 

487;    People    -v.   Olivera,   7    Cal.   403;  Macombcr,     3    Mass.     354;     State    v. 

jane  v.  Com.,  3   Met.  (Ky.)  18;  North-  Wheeler,  3  Vt.  344;  s.  c,  33  Am.  Dec. 

ingtoti  t'.  State,  14  Lea  (Tenn.)  424.  212;   State  f,  Darrah,  1    Housl,    (Del.l 

Aot  Kada    FSloiiT   br   Btktnt*.  — To  C,  C.   113. 
597 
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the  indictment  defective  nor  changes  the  grade  of   the   ofTence.' 

(3)  Sufficiency  and  Effect  Generally. — An  indictment  charging' 
an  attempt  "  unlawfully,  willingly  and  maliciously,"  to  do  a 
criminal  aft,  charges  an  unlawful  intent,*  but  cannot  have  the 
effect  of  making  the  act  a  public  offence  ^ 

(4)  Substituted  and  Equivalent  Words.— The  rule  that  an  in- 
dictment for  a  statutory  offence  is  sufficient  if  it  charges  an 
offence  in  the  same  words,  as  the  statute  cannot  avail  to  extend 
an  indictment,  unless  the  substituted  word  has  the  same  import 
as  the  word  for  which  it  was  substituted;  thus  an  indictment 
charging  an  offence  to  have  been  done  willingly  under  a  statute 
punishing  it  if  done  wittingly,  the  words  do  not  convey  sub- 
stantially the  same  meaning,  and  the  indictment  will  be  bad.* 

(5)  Indictment  Against  Accessory. — The  word  "unlawfully"  is 
not  necessary  in   an   indictment  under  a  statute  by  which  any 

1.  BeaGle/  C'.  State,  iS  Ala.  535;  State  Card,  34  N.   H.  510;  State  v.  Masaej', 

V.    Sparks,    ;8     Ind.     166;    State     v.  97  N,  Car.  465;  Chapman  v.  Com.,  5 

Edwards.  90  N.  Car.  710;  2  Abb.  U.  S.  Whart.  {Pa.)  427;  s.  c,  34   Am.   Dec. 

369;  United   States  v.  Prcscott  1  Biss.  rf,^\    State    v.    Penn[ngton,    3    Head. 

(C.  C.)  3is;Unlted  Slates u.GallaKher,  (Tenn.)  119;  Dillard  v.  SUIe,  3  HeisL. 

J  Paine  (C.  0447.  See  Butler  T.  State,  (Tenn.)  260;  State   r.  Delue,  1   Chand. 

It  Ala.  43;  State  r.  McNally,  33  Iowa  (Wis.)  iri6. 

580;   State    V.   Knouse,   29   Iowa   118;  "  Ftitmloiulr"    for   "  nulAVfally." — 

State  V.  Bovle,  28   Iowa  512 ;  Com.   v.  Where  the  word  "  feloniously"  is  used 

Squire,  42  Maiss.   (1    Mete.)   2i;8;  Wile  in   an   indictment  instead  of  the  word 

V.  State,  60  Miss.  260;  Bowler  v.  State,  "  unlawfullj,"  as  used  in  the  statute,  the 

4  Mies.  570;  People  v.  Lohman.  2  Barb,  indictment  is   sufficient   on   motion   to 

(N.  Y.)  116;  Lohman  v.  People,  t   N.  quash,  they  being  words  of  equivalent 

V.  379;  s,  c,  49  Am.  Dec.  340;  State  I',  meaning.      Skaggs   v.  State,  loS   Ind. 

Upchurch.  9  Ired.  (N.   Car.)   L.  454;  53. 

Hackett  v.  Com.,  3  Karris.  (Pa.)  95;  The  worda  "mth  nullcs  aAos- 
State  V.  Wimberlj,  3  McC.  (S.  Car.)  UiODgbt"  are  legal  equivalents  of 
IQO;  Peek  v.  State.  2  Humph.  (Tenn.)  "  with  malice  and  premeditation." 
78;  State  V.  Bridges,  1  Murph.  (N.  Car.)  State  v.  Lowe,  93  Mo.  ,^47. 
134;  Holmei'  Case,  Cro.  Car.  376;  2  Where  the  statute  iisc*  the  words 
East  P.O.  1027;  2Hawks.  P.C.(Conw.  "wilfully  and  maliciouRly,"  an  indict- 
ed.) 621;  Rex  V.  Turnith,  t  Mod.  26;  ment  ornitting  "  wilfully"  and  inserting 
Rex  V.  Carardice,  Russ.  &  Ry.  205.  "  unlawfully  and  wantonly,"  is 
A  statutory  provision  that  an  act  sufficient.  State  v.  Pennington,  3 
criminal  by  both  statute  and  at  common  Head  (Tenn.)  119. 

law  maybe  set  out  in  an   indictment  Wbere  >  itatnto  nutkei  an  «ct  K  cxlnw 

In  either  the  statutory  or  the  common  If  doaa  "  wuitonly  vaA  vlUUlr,"  these 

law  form,  does  not  apply  where  the  act  words  are   not  sufficiently  supplied  by 

is  a  misdemeanor  at  common  law,  and  an   averment  in  an  Indictment  drawn 

a  felony  by  statute,  and  in  such  case  the  under  the  statute  that  the  act  was  done 

ofTence  must  be  charged  to  have  Ireen  ■'  unlawfully  and   maliciously."      State 

done  "  feloniously."     Bowler  v.  State,  v.  Massey,  97  N.  Car.  465. 

41   Miss.  570;  Wile  t'.   State,  60   Miss.  An  indictment  describing  the  offence 

260.  as  having  been  done  '  feloniouslr  and 

•   r"nm    I,.  McLaughlin,   105  Mass.  unlawfully,  and   maliciously,"  wifl   not 

V.    Sholes,  95    Mass.   {13  be  sustained  where  the  statute  uses  the 

words     "wilfully     and     maliciously." 

f.  Wheeler,  3  Vt.'344;  s.  c.  State  if.  Dclue,  1  Chand.  (Wis.)  166! 

m:.  212.  Where  a  statute  makes  criminal  the 

ngton    V.    State,    54    Miss,  doing  of   the  act  "wilfully  and   mali- 

■ikags  r.  State,  108  Ind.  53;  ciously,"  it    is    not    suflicient    for    tlie 

'Owe,  93  Mo.   547;   State  v.  indictment  to  charge  that  it  was  done 
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person  accessory  to  a  felony  committed  in  another  State,  and 
punished  as  if  the  felony  were  committed  in  the  State  where  the 
indictment  is  found  and  the  trial  had,  and  in  the  same  manner 
as  the  principal  offender,* 

c.  Knowledge. — Where  a  statement  of  the  act  itself  neces- 
sarily includes  a  knowledge  of  the  illegality  of  the  act,  an  aver- 
ment of  knowledge  or  bad  intent  is  unnecessary ;  •  and  where 
the  statute  does  not  make  knowledge  an  ingredient  of  the  offence, 
knowledge  need  not  be  averred  in  the  indictment.* 

16.  J^nindeT  of  Counts  and  Offenoea — Dnplioity — a.  GENERAL  Mat- 
ters.—No  joinder  of  counts  in  an  indictment,  no  matter  how 
incongruous  or  illy  joined,  is  illegal  to  such  an  extent  as  to  be 
demurrable,  nor  is  the  judgment  recovered  thereon  subject  to  be 
arrested  or  reversed  on  a  writ  of  error  because  of  such  joinder  ;* 
but  a  joinder  of  two  distinct  offences  of  a  different  nature  re- 
quiring different  places  and  modes  of  trial  is  illegal,  and  the 
indictment  will  be  quashed.^ 

An  objection  to  the  whole  indictment  will  not  prevail  if  there 
be  one  good  count  *  because  an  indictment  which  contains  suffi- 
cient  allegations  to  charge  a  respondent  will  not  be  impaired  by 
other  allegations  which  are  insensible  and  immaterial.^ 

Kingston, 
-  „.        =  n.  Leigh  &   . 

SUte  r.  Card,  34  N.  H.  ^ro.  177;  s.  c,  9  Con  C.  C.  201;  1  Stark.  Or. 

\.  State  r.  Fclch,  58  N.  H.  t.  PI.   (ind  ed.)   39.    Compare   Davia   :■. 

AUasatlim  AgAliist  Aeeeuory-— The  State,  57  Ga.  f£. 
allegation  in  an   indictment  against  a        Orlilii  of  Ptftotlcs. — The  practice   of 

person  be  an  accefsory  before  the  fact  uniting  several  counts  in  an  indictment 

to  a   felony   described,   that  he  "  felo-  'is    of    comparatively    modern    origin, 

niouslv  and    inallciouslj"  incited    and  People e«  re/.  Tweed  v.  Liscomb,  60  N. 

procured   ihe  principal  to  commit  the  Y.  q^g;  b.  c.,  19  Am,  Rep.  123;  O'Con- 

felonj-,  importB  that  the  defendant  acted  nelf  'v.  Queen,  11  CI.  &  Fin.  375. 
with    an    unlawful    intent.      Com.   v.         B.  State  i'.  Johnson,  5  Jones  (N.  Car.) 

Adams.  127  Mass.  15.  L.  jii;  U,  B.  v.  Gaston,  28  Fed.  Rep. 

3.  Com.  I'.  Stout,  7  B.   Mon.  (Kj.)  848. 

J47.  T&e  teit  whether  an  indictment  pro- 

S.    United      States     v.    Malone,    ao  vides  or  chaises  more  than  one  offence 

BiHlchf.  C.  C.  137.  is  sometimes  the  identity  of  the  evidence 

4.  See  People  v.  Garnett,  39  Cal.  required  to  prove  the  offence,  hut  the 
6ji;  People  v.  Shotwell,  27  Cal.  394;  hetter  way  is  thought  to  be  the  power 
Jones  V.  State,  37  Ga.  51;  Wall  v.  to  plead  a  former  acquittal  or  convic- 
State,  .;i  Ind.  4i;3;  Miller  v.  State,  ji  tion.  State  v.  Abrahams,  6  Iowa  117; 
Ind    405;   Wreidt  i'.  State,  48  Ind.  579;  a.  c,  71  Am.  Dec.  399. 

Hamilton     v.   People,    29   Mich.    173;  i.  State  v.  Coleman,  5  Port.  (Ala.) 

Teat  I'.    State,  53   Miss.  439;  State  v.  32;  State  v.  Mathis,  3  Ark.  84. 

Kibby,   7  Mo.  317;    State    v.   Brown,  7,  State   v.    Longley,   10    Ind.    482; 

WinBt.CN.Car.)No.n„i;4;Henwood!'.  State  t/.   Noyes.jo   N.   H.    (10   Fost.) 

Com.,  53  Pa.  St.  424;  State  v.  Nelson,  279;    Jillard  v.  Com.,  26   Pa.  St.   169; 

i4Ric)i.(S  Car.)  169; JanewayTi. State,  See  SWte  -v.  Lea,  1  Cold.  (Tenn.)    173. 

I  Head  (Tenn.)   130;    Hobbs   v.   State,  An  indictment  is  not  void  for  dupU- 

44  Tei.  353;  Varnwell  v.  State,  1  Tex.  city,  by  reason  of  containing  a  part  only 

App.   74s;    Ketchingman   ti.    State,    6  of  the  words  neceasarr  to  designate  a 

""s.426;  U.5"        '■ -  "'    -■'    '- j=--.__i.  ^___  .^ 


'.  S,  V.  Stetson,  3  Woodb.  &     statute  offence,  different  from  the  o 
_     _     _  14:  Rex  f.  Jones,  a  Campb,     charg    '       ■"'      "        ""  -''•-• 

\\  Reg.  V.  Ferguson,  I>earB  427; s.c.,6     169. 


M.  C.  C.  164:  Rex  V.  Jones,  a  Campb,     charged.     Jillard  i*.  Com,,  26   Pa.  St. 
~    [.  V.  Ferguson,  Dear 
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*.  Several  Offences  in  Different  Counts.— Two  of- 
fences committed  by  the  same  person  may  be  included  in  the 
same  indictment  in  different  counts,  where  they  are  the  same 
general  nature  and  belong  to  the  same  family  of  crimes,  and 
where  the  mode  and  place  of  trial  and  nature  of  the  punishment 
are  also  the  same,  notwithstanding  the  fact  that  they  may  be 
punished  with  different  degrees  of  severity.* 

c.  Several  Misdemeanors. — Counts  for  distinct  misdemean- 
ors may  always  be  joined,  and  a  conviction  had  for  each,  and  the 
indictment  will  not  be  objectionable  at  any  stage  of  the  proceed- 
ings, except  in  those  cases  where  there  is  a  statute  prohibiting 
the  joinder  of  two  or  more  offences  in  the  same  indictment  ;*  but 
two  misdemeanors,  one  punishable  by  fine  or  imprisonment,  and 
the  other  by  fine  only,  cannot  be  joined  in  one  indictment  in  some 


One  count  In  an  indictment,  incom- 
plete and  imperfect  in  itmlf  when 
standing  alone,  may,  if  framed  with 
that  view,  be  supported  by  the  aver- 
menta  of  another  count  contained  in 
the  same  Indictment,  even  although  a 


upon  it,  provided 
of  the  two  conGtltute  a  complete  accu- 
satJon  and  statement  of  the  offence. 
But,  to  have  this  efTect,  the  count  upon 
which  the  prisoner  is  to  be  tried  must 
contain  a  reference  in  apt  and  proper 
words  to  the  matter  or  thing  embodied 
in  the  other  count  relied  on  to  supply 
its  defects,  so  as  to  appropriate  and 
make  •ucli  foreign  matter  \\»  own. 
State  *.  Lea,  i  Cold.  (Tenn.)  175. 

1.  Wooster  v.  State,  55  Ala.  217; 
Cawley  «.  SUte,  37  Ala.  152;  s.  c,  1 
Ala.  Sel.  Cas.  59;  Johnson  v.  State,  29 
Ala.  63;  B.  c,  65  Am.  Dec.  383;  Ben  v. 
State.  «  Ala.  9;  s.  c,  58  Am.  Dec.  138; 
Baker  -o.  State,  4  Ark.  ^6;  Hoskins  v. 
SUte,  II  Ga.  93;  Bulioch  v.  State,  to 
Ga.  47;  B.  c.,  54  Am.  Dec.  369;  Mershon 
V.  State,  51  Ind.  14:  Griffith  v.  State,  36 
Ind.  407;  Engleman  v.  State,  i  Ind.  gi ; 
8.  c,  52  Am.  Dec.  499;  Gilbert  ti.  State, 
6j  Iowa  449;  State  v.  Green,  37  La.  An. 
3S3;SUte  b. Gillie, 35  La.  An. 53;  State 
■o.  Cook,  30  La,  An.  145;  State  v.  Ca- 
zeau,  8  La.  An.  109;  State  t>,  Frazier, 
79  Me.  9c;  State  v  Hood,  51  Me.  363; 
State  V.  Nelson,  29  Me.  339;  Com.  v. 
Ismahl,  134  Mass.  201;  Com.  v.  Dar- 
ling, 119  Mass.  Ill;  Petts  v.  Com.,  126 
Mass.  341;  Com.  v.  Kimball,  73  Mass. 
(7  Gray)  32S;  Com.  «.  Hills,  64  Mass. 
(10  Cush.)  53o;Carlton  i^.Com.,  46  Mass. 
(5  Mete.)  5311  Sarah  v.  State.  aS  Miss. 
367;  WasK  V.  State,  31  Miss.  { 14  Smed. 
&  M.>  i3o;  SUte  v.  Porter,  36  Mo.  aoi ; 


,  tN.Y.)3™ 
pie  V.  Gates,  13  Wend.  (N.  Y.)  311-, 
Kane  v.  People,  8  Wend.  (N.  Y.)  303; 
Nicholson  -a.  Com.,  96  Pa.  St.  503; «.  c., 
91  Pa.  St.  390;  State  u.  Scott,  ij  8.  C. 
434;  State  V.  Crank,  I  Bait.  (S-  C.)  L. 
66;  B,  c,  33  Am.  Dec.  117;  S«te  v. 
Priester,  i  Cheves  (S.  C.)  103;  State  v. 
Williams,  2  McCord  (S.  C.)  301;  SUte 
V.  Tidwell,5  Strobh.  (S.  C.)  i;  State  v. 
Thompson,  3  Strobh.  (S.  C)  L.  11;  •. 
c.,47  Am.  Dec.  588;  Hampton  t>.  State, 
Sllumph.  (Tenn.)69;s.  c.,47  Am.Dec. 
599;  Tillerv  v.  State,  10  Lea  (Tenn.) 
jq;  Waddeil  v.  State,  i  Ten.  App.  710; 
Weathersby  v.  State,  i  Tex.  App.  730; 
Ketchingman  v.  Sute,  6  Wis.  jJ6;  U. 
S.  V.  Bennett,  17  Blatchf.  C.  C.  357; 
U.  S.  o.  O'Callahan,  6  McL.  C.  C. 
596;  U.  S.  V.  Peterson,  l  Woodb.  &  M. 
C.  C.  305;  Rex  V.  Jones,  a  Campb. 
131;  Rex  11.  Johnson,  3  Leach  1103; 
Young  V.  Rex,  3  T.  R.  98. 

8.  Wooster  V.  State,  55  Ala.  230; 
Quinn  -0.  Slate,  49  Aia.  353;  Covy  v. 
State,  4  Port.  (Ala.)  186;  Orr  o.  State, 
iS  Ark.  5^;  Lynes  t'.  Slate,  46  Ga.  20S; 
State  v.  Chandler,  31  Kan.  lot;  Com. 
■n.  McChord,  3  Dana  [Ky.)  342;  State 
■V.  Kibby,  7  Mo.  317;  Burreii  v.  State. 
(Neb.)  41  N.  W.  Rep.  395;  People  v. 
CoBtello,  I  Den,  (N.  Y,)  83;  Kane  v. 
People,  8  Wend.  (N.  Y.)  303;  State  -v. 
Thompson,  3  Strobh.  (5.  C.)  L.  la;  B. 
c,  47  .\m.  Dec.  i;88;  Gage  v.  SUte.  9 
Tex.  App.  2^9;  W'addell  v.  State,  t  Tez. 
App.  730;  ^tate  v.  Gummer,  ii  WU. 
441;  Rex  v.  Jones,  3  Campb.  131;  Res. 
v.Braun,9CoxC.C.  184;  I  Blsh.  Or. 
Proc,  J  453;  Whart.  Cr.  Pr.  &  PI.  t  385. 
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States,  even  in  separate  counts,' 

d.  Felony  and  Misdemeanor  or  Different  Felonies. 
— Under  the  common  law  rule  there  can  be  no  conviction  for 
misdemeanor  on  an  indictment  for  felony,*  and  for  that  reason 
counts  for  misdemeanor  should  not  be  joined  with  those  for 
felony;*  but  where  the  common  law  rule  has  been  so  modified 
that  on  an  indictment  for  felony,  a  conviction  on  a  misdemeanor 
is  allowable,  counts  for  a  felony  and  misdemeanor,  or  for  differ- 
ent felonies  growing  out  of  the  same  transaction,  and  of  the 
same  general  nature  and  course  of  trial,  may  be  joined.* 

€.  Charging  Same  Offence  in  Different  Ways. — An 
indictment  usually  includes  as  many  counts  as  may  be  necessary 
to  meet  every  possible  contingency  of  evidence;"  but  an  indict- 
ment which  charges  the  same  oHence  in  different  forms  under 
dillerent  counts  must  clearly  show  that  the  matters  set  forth  in 
the  different  counts  are  descriptive  of  one  and  the  same  offence.* 
Several  indictments  preferred  at  different  times,  but  alleging  the 
same  facts  in  different  forms,  will  be  treated  as  separate  counts 
of  the  one  indictment.* 

/  Several  Acts  or  Offences  Growing  Out  of  Same 
Transaction. — It  is  no  error  to  charge  in  one  indictment  the 
commission  of  several  acts,  all  which  go  to  constitute  one  offence.* 
And  where  the  offences  charged  in  the  several  counts  grow  out  of 

L  Norvcll  V.  State,  50  Ala.  174.  v.  State,  1  Ind.  91;  a.  c,  51  Am.  Dec. 

«.  1  Bi»h.  Or.  L.  {7th  ed.),  4  788.  494;  State   v.  Brannon,  50   Iowa  37a; 

1.  Gilbert  -o.  State,  65  Ga.  449;  Davia  State  v.  Watrous,  13  Iowa  4S9;  State  v. 

T.  State,   57   Ga.   66; "  Hilderbrand   v.  Colling,  33  La.  An.   151;  Com.  n.  An- 

Stale,  5   \fo.  548;  Hunter  v.  Com.,  79  drews,  132  Mass.  263;  Com,  v.  Adams, 

Pa.  St.  503;  Slevick  v.  Com.,  78  Pa.  St.  127  Mass.  15;  Peltes  v.  Com.  126  Mass. 

^60;  Weathersby  v.  State,  i  Tex.  App.  245;  State  t:  Mallon,  75  Mo.  jt":;  State 

7Jo;  Scott  T'.Com.,  liGratt.  (Va.)  687;  v.  Gray,  37  Mo.  464;  State  *.  Porter,  j6 

Re«  V.  Gough.  1  Moo.  &  R.  71;  U,  5.  Mo.  206;  State  v.  Ruet.  35  N.  H.  438; 

V.  Scott  4  BUS.  C.  C.  19;   I  BUh.   Cr.  People  v.  Dimick,  107  N.  Y,  13;  People 

Pr.,  J  445.  V.  Rugg,  98   N.  Y.  S37;   People  w.  Da- 

4.  Ben  v.  State,  21  Ala.  9;   s.  c,  58  via,    ?6  N.  Y.  95;    Taylor  v.  People, 

Am.  Dec-  238;  SUte  v.  Hood,  51   Me.  11     llun     (N.    Y.)     jij;     People     v. 

363;  Stevens  w.Slate.66  Md.  io2;Burk  Menken,  36   Hun   (N.  Y.)  90;  State  f. 

V.  State,  a  Har.  &  J.  (Md.)  426;  Com.  Doyle,  15  R.  I.  J17;  Shubert  v.  State, 

V.  McLaughlin,  66   Mass.    (12   Custi.}  20  Tex.  App.  320;  Gonzales  i>.  State,  13 

612,615;  State   V.   Lincoln,  49   N.   H.  Tex.  App,  657.  663;  Dill  ti.  State,  i  Tm. 

464;  State  V.  MorriBon,  85  N.  C.    '.(ti ;  App.  27S;  S'tale  v.   Haven,  59  Vt.  399; 

Barton  v.  State,  18  Ohio  121;  Hutchin-  State  v.  Matthews,  42  Vt.  542;  State  v. 

ton  V.  Com.,  81  Pa.  St.  47S;  Hunter  v.  Morton,  27  Vt.  310;  Whart.  Cr.  PI.  & 

Com.,  79  Pa.  St.  ^03;  Stevick  v.  Com.,  Pr.,  4  297. 

^  Pa.  St.  460;  ftenwood  v.  Com.,  ^2         Where  the  same  offence  is  described 

Pa.  SL  424;  Wayne  v.  Com.,  26  Pa.  St.  in  different  counts  il  is  not  necessary  to 

154;  State  V.  Stewart,  59  Vt.  273;  U.  S.  allege  the  oflence  described  In  each  of 

V.  lacoby,  la  Blatchf.  C.  C.49t;  U.  S.  the  several  counts  to  be  other  and  dif- 

B.  Scott,  4   Biss.  C.  C.  29;    I   Bish.  Cr.  Terent  from  that  described  in  the  other*. 

Proc-,  i  446;  Whart.  Cr.  PI.  &  Pr., }  291.  Com.  v.  Andrews,  132  Masi.  363;  SUte 

«.    Howard    v.   State,  34   Ark.  433;  ».  Rust,  35  N.  H.  438. 
Bradley  v.  State,  20  Fla.  738;  Bulloch        (.  People  v.  Garcia,  58  Cal.  loa. 
p.  Slate,  to  Ga.  47;  s.  c,  1:4  Am.  Dec.         T.  State  v.  Brown,95  N,  C,  685. 
369;  Beasley  v.  People,  Sg'lll.  571;  Mc-         a.  Slate  v.  Palmer,4  Mo.4J3;"B»Ilc7 

Gr^or  f.  State,  16  Ind.  9;  Engleman  f.  State,  4  Ohio  St.  440. 
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the  same  transaction,  and  are  mere  variations  of  the  statement  of 
the  same  act,  they  may  be  joined.* 

g.  Charging  Distinct  Offences  in  the  Same  Count.— 
An  indictment  is  bad  which  charges  in  one  count  two  or  more 
distinct  offences,  for  which  different  fines  or  punishments  are 
provided  by  statute.*  However,  where  offences  are  several  in 
their  nature,  and  yet  of  such  a  character  that  one  of  them  when 
complete  necessarily  implies  the  other,  there  is  no  such  repug- 
nancy as  to  make  their  joinder  in  an  indictment  improper;*  and 
it  has  been  said  that  in  an  indictment  containing  but  one  count, 
distinct  felonies  of  the  same  character  and  degree,  though  com- 
mitted at  different  times,  may  be  joined.*  Where  a  statute 
makes  either  of  two  or  more  distinct  acts  connected  with  the 
same  general  offence,  and  subject  to  the  same  measure  and  kind 
of  punishment,  indictable  separately  and  as  crimes  when  each 
shall  have  been  committed  by  different  persons,  or  at  different 
times,  they  may,  when  committed  by  the  same  person  at  the 
same  time,  be  coupled  in  one  count  as  constituting  but  one  of- 
fence.5  The  rule  that  the  defendant  must  not  be  charged  with 
having  committed  two  or  more  offences  in  any  count  of  the  in- 
dictment does  not  apply  to  cumulative  offences  denounced  in  the 
same  statute.*  It  is  thought  that  a  count  charging  an  offence 
and  alleging  distinct  matters  of  aggravation  which  might  of  them- 
selves constitute  a  distinct  offence,  is  not  bad  for  duplicity,' 

A  count  charging  two  distinct  offences  is  not  double  if  one  of 
the  offences  is  adequately  and  the   other  inadequately  alleged. 


1.  People  V.  Cuddihi,  54  Cal.  53;  23  N.  H.  415;  State  r.  NelEOn.SN.  H. 
State  V.  Glidden,  55  Conn.  46;  Merger-  163;  Reed  v.  People,  i  Park.  Cr.  Cas- 
iheim   v.  State,  107    Ind.  567;  Fahnc-     (N.  Y.)  481;  People  r.  Wright.g  Wend. 


■  Y.)   193;  Fulmer  1  ,_,, 

St,  ^03;  s.  c,  10  W.  N.  C.  437;  CToni.  -.: 
Bartilson,  85  Pa.  St.  4S7;  Hutchison  i . 
Com.,  Sj  Pa.  St.  47];  Com.  v.  Schaub. 
....  „  _   ,     (Pa.)    St.   16  Chic.  L.   N.    104;   Slate 

State  r.  EdmondBon,  43  Tex.  162;  State  v.  Howe,  :  Rich.  (S.  Car.)  L,  a6o, 
V.  Haven,  59  Vt.  399;  Sprouae  !■.  Com.,  Womack  v.  Stole,  7  Coldw.  (Tenn.) 
81  Va.  374;  Byrne  :■.  Stale,  :2  Wis,  519;  JoS:  Davis  v.  State,  3  Coldw.  (Tenn.) 
U.  S.  u.Jacoby.  "  Blatchf.  C.  C.  491;  77;GrcenlowT'.  Statc,4  IIumph.(Tenn.) 
U.  S.  V.  Hull,  3  Colo.  L,  Rep.  [57;  U.  15;  Weathersbv  v.  State,  i  Tex,  App. 
S.  V.  Corbin,  11  Fed.  Rep.  138.  720;  U.  S.  v.  Sharp,  Pet.  (C.  C.)  131. 

9,  Johnson  v.  State.  29  Ala.  62;  s.  c,     But  compare  Ward  x:  State,  12  Ala.  18; 
f>5  Am.  Dec.  386:  McGahagin  i.  State,     Long   v.   Slate.  12   Ga.   293;  State   v. 
17  Fla.  665:  State  v.  Weil,  89  Ind.  1S6;     Bach,  25  Mo.  App.  354. 
Knopf  V.  State,  84  Ind.  316;  s.  c.  17         3.  Stale  v.  Randle,  41  Tex.  19J. 
West,  Jur.  33;  Stale  i-.  Shields,  8  Blackf.        4.  Storrs  v.  State.  3  Mo.  9. 
(Ind.)    151 ;  Com.   v    Powell,  8   Bush         6.  Byrne  v.  Stale,  11  Wis.  ^19. 
(Ky.)  7;   Slate  v.  McPherson,  9  Iowa        8.  State   v.  Adam,  31    La.  An.  717; 
S3i  Ben  I',  State,  21  Ala.  9;  s.  c,  i;S  Am.     State  v.  Markham,  i.i;La.  An.  498. 
Dec.  334;  State  i'.  Taylor,  37  La.  An.        7.  State  v.  Collins",  ^^  La.  An.   nj; 
in;  17   Rep.  788;  SUtc  ?'.  Stauderman,    Tuckcrw.  State,  6  Tex.  App.  251;   Ntc- 
6  La.  An,  386;  State  v.  Palmer,  3_s  Me.     Kinney    -o.    State,    15  Wis.  378.     See 
i)\  Com.  V.  Symonds,  :  Mass.  16^;  State    al$o  Ben  v.  Stale,  32   Ala.  9;  s.  c.,  fS 
T.  Beach,  21;   Mo.  App.   ^^4;   State  v.     Am.  Dec.  234;  U.  S.  v.  Watklns,  3  Cr- 
Fowlcr,  28  N.  H.  1S4;  Morse  r.  Eaton,     (C.  C.)  441, 
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because  in  such  case  the  latter  allegation  may  be  rejected  as 
surplusage.* 

h.  CoNjuNXTivE,  Disjunctive  and  Alteknative  Aver- 
ments.— Where  a  statute  makes  two  or  more  distinct  acts  con- 
nected with  the  same  transaction  indictable,  each  one  of  which 
may  be  considered  as  representing  a  stage  in  the  same  offence,  it 
is  proper  to  charge  conjunctively,  acts  constituting  the  offences 
which  are  stated  disjunctively  in  the  statute.* 

An  indictment  must  not  charge  disjunctively,  or  it  will  be  bad  for 

1.  State  V.  Haskell,  76  Me, 399;  Com.  Rith.  [S.Car.J.L.  484;  State  v.  Helgen, 

T.  Powell,  8  Bush.  (Ky.);.   See  State  t.  1   Spear  (S,  Car.)  L.  310;  Lancaster  v. 

Palmer,  3s  Me.  9;  Com.  v.  Simpson,  50  State.  43  Tex.  519;  Phillips  v.  State,  29 

Mau.  (9Metc.)  138.  Tex.  wfi,  133;"  Hart   v.  State,  1   Tex. 

S.  Johnston   v.   Stale,   32    Ala.   583;  App.  39;   Slate   v.   Reed,  40   Vt.  O03; 

Cochran   v.   Stale,  30   Ala.   54J;   Ben  Bonneville  r.  State.  53  Wis.  680;  U.  S. 

V.  Slate,   11    Ala.    9:   s.    c,   58    Am.  :■.  Corbin.  11   Fed.   Fep.  338;  U.   S.  :■, 

Dec.  238;   State   v.    Raiford,   7    Port.  Hull,  4  McCr,  C.  C.  272;  a.c,   14  Fed. 

lAla.)   101;  Slicker  v,   State,  13   Ark.  Rep.  324;  U.  S.  v.  Fero,  18  Fed.  Rep. 

307;  People  V.  Frank,  28  Cal.  507;  Peo-  901 ;  Rex  v.  North,  6  Dow!.  &  R.  143;  i 

pie  V.  Ah   Woo,  j8  Cal.  305;  Slate  v.  Bish.  Cr.  L.  (3rd  ed,),  5  43G;  Whart.  Cr. 

Byrne,  47  Conn.  465;  s.  c,  4  Rep.  168;  PI.  &  Pr.,  f,  251.     Compart  Raisler  v. 

Seacord  w.'People,  ui  III.  623;  State  v.  State,  55  Ala.  64;  Burgess  v.  Stale,  44 

Stout,  113  Ind.  34.S;  Knopf  w.  State,  84  Ala.  190;  Ellis   v.   Stale,  78   Ky.   130; 

Ind.  J16;  s.  c,  17  West.  Jur.  333;  Baugh  Kirby  v.  Stale,  1  Ohio  St.  185;  State  v. 

::  State,  (4  Ind.  39;  Keefer  v.  State,  4  Dorsett,  31  Teit.  656;  State  v.  Vermont 

Ind.  346;   State   v.   Slocum,  8  Blackf.  Cent.  R.  Co.,  38  Vt.  .i;83, 
(Ind.)   315-    State  v.   Kuns,  5   Blackf,         "Sand  or  ConTsr"  au'lnialtlngLettBr, 

(Ind,)  314;  State  v.  Schweiter,  37  Kan,  —An  indictment  under  a  statute  making 

199;  Hinkle  !■,  Com,,  4  Dana  (Ky.)  _qi3;  it  a  criminal  oHence  to  "send  or  convey 

State  V.  Smith,  31   La.  An,  406;  Slate  an  insulting,  etc.,  letter  or  communica- 

:■.  Adam,  31    La.   An,    717;    Stale   v.  tioo  to  anj'  female   which  ctiarges  that 

Markham,    15   La.   An,   498;   Stale   v.  accused  did ''send  and  convey"  is  tech- 


Banton,  4  La.  An,  32;  State  v.  Burgess,  nically  defective,  the  words  "«end"  and 
40  Me.  592;  Com.  v.  Ashton,  125  Mass,  "convey"  Importing  a  different  mode  of 
3S4;  Com.   V.   Dolan,   131    Mass,   374;     Iransmieeion.     Lanson  ti.  State,  49  N. 


Curran,  119  Mass,  3o6;  Com.  J.  L,  (30  Vr.)  256, 
:'.  Nichols,  93  Mass.  (10  Allen)  199;  An  IniUotmBiit  fOr  an  offenaa  imdar 
Com.  V.  Foss,  80  Mass.  (14  Gray)  50;  tbs  TaxiA  eatray  laws  charging  that  the 
Com.  V.  Twitchell,  58  Mass.  (4  Cusb.)  defendant  "did  take  up  and  use  a  horse 
74;  Com.  V.  Eaton,  32  Mass.  (ij  Pick,)  coming  within  the  meaning  of  an 
373;  State  V.  Gn^,  29  Minn,  142;  Stale  estray,  etc.,  is  defective,  because 
I-.  Fancher,  71  Mo,  460;  Stale  i^.  Flint,  "coming  within  the  meaning  of  an 
62  Mo.  393;  Slate  v.  Murphy,  47  Mo.  estraj"  is  not  an  averment  that  the 
374;  State  ».  McCoIlum,  44  Mo,  343;  horse  was  an  "eslraj,"  which  it  would 
State  r.  Fltzsimmons,  30  Mo.  236;  State  be  an  offence  lo  ■  lake  up."  State  v. 
f.  Fletcher,  18  M0.415',  Slate  v.  Dilbey,  Meschac,  30  Ten,  518. 
20fisR.  304;  State  If.  Price,  II  N.J.  L.  An  aDdavlt  for  mi  lufaraifttloa  for 
(6  Halst.)  203:  People  v.  Casy,  73  N.  rap«,  charging  that  defendant  at,  etc.. 
Y.  383;  Bailey  v.  State,  4  Ohio  St.  440;  ''upon  one  A,  a  female  child,  .  .  . 
Mickey  u.  State,  3  Ohio  St.  363;  did  then  and  there  unlawfully,  felo- 
Sloughlon  V.  State,  2  Ohio  St.  ?66;  niously  and  forcibly  make  a  violent  as- 
State  v.  Dale,  8  Ore.  139;  Stale  v.  Berg-  sault  upon  her,  and  the  said  A  then 
man,  e  Ore.  341;  State  v.  Carr,  6  Ore,  and  there  unlawfully  and  fetoniouslr 
133;  Com.  p.  Miller,  107  Pa.  St.  276;  U.  did  ravish  and  camallv  know."  Heli, 
S.  V.  Armstrong,  5  Phlla.  (Pa.)  273;  fatally  defective  in  having  no  connect- 
SUle  V.  Brady  <R.  L),  12  Atl,  Rep.  Ives  between  the  clauses,  Sirader  i: 
33S;  Stale  V.  Nolan,  15  R.  L  529;  State,  92  Ind,  376;  Stale  n.  Moran,  40 
State  V.  Wood,  14  R.  I,  151;  State  v.  Me.  129;  Slate  v.  Meyer,  i  Spear  (S. 
Colwell,  3  R.  I.  184;  State  f .   Posey,  7  Car.)   L.  305;   Lancaster   ».   Slate,  43 
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uncertainty,*  But  wlnrrc  the  word  "  or  "  in  a  statute  is  used  in 
the  sense  of  "to  wit,"  though  in  explanation  of  that  which  pre- 
■cedes  the  making,  it  signifies  the  same  thing.  An  indictment  is 
well  framed  which  adopts  the  words  of  the  statute.* 

Charging  an  offimce  in  the  alternative  of  the  statute  is  not  fatal 
where  the  alternative  words  are  synonymous.* 

Where  a  statute  contains  several  things  in  the  alternative  under 
an  indictment  charging  all  conjointly,  the  prosecution  will  be  re- 
quired to  prove  only  so  much  as  will  show  an  offence  to  have 
been  committed  in  one  of  the  ways  specified.* 

17.  Joinder  of  Perwna— a.  WHO  May  Be  Joined.— Several  per- 
sons may  be  charged  in  the  same  indictment  for  the  same  act, 
when,  from  its  nature,  it  admits  of  the  agency  of  several  persons 
in  its  commission.'     The  proper  test  has  been  said  to  be  "whether 

Ten.  519;  Harl  v.   State,  i  Ten.  App.  confined  to   the  second  offence  an  in- 

39;  Clifford  V.  State,  19  Wis.  317.  Btniction  thai  the  jury  might  convict  on 

1.  Barber  v.  Stale,  34  Ala.  113;  Peo-  either  ground  is  reversible  error.    State 

pie  V.  Tomlinson,  3^  Cal.  503;  People  v.  v.  WcRt,  21  Mo.  App.  309. 

Hood,  6  Cal.  236;'SimonB  v.  Stale,  25  "HMardorSkm."— Anindictmentror 

Ind.  331;  Com.  v.  Perrlgo.  3  Met.  fKy.]  gaming  charged  defendant  wkh  ptajring 

5;    State   V.  Drake,  30  N.J.  L.  (1  Vr.)  a  game  known   as  "craps,"  which  wa» 

422,  447;  Com.   I',    t'rance,  2    Brewst.  alleged    to   be   a   game  ol*  "hazard  or 

/Pa.)  56S;  State  v.  O'Bannon,  1   Bail,  skill."     Held,  that  the  indictment  was 

( S.  Car.)  L.  144:  Tompkins  v.  State,  4  not  demurrable  for  duplicitj'  for  using 

Tex.  App.  161;  Reg.  r.  Craig,  Ji  U.  C.  the  disjunctive  "or."     State  v.  Hester, 

<^B.  55^;  Rex  f-  MiddlehurBt,  i  Burr.  4S  Ark.  40. 

Rex  v.  Brerelon,  8  Mod.  328,330;  "On     or     Abotit." — An     indictment 

V.  Stocker,  5   Mod.   137;  Rex    v.  charging  that  defendantdid  unlanfuHj' 

Stoughton,  1  Str.  900;  Rex  v.  Ward,  2  "carrj  on  or  about"  (instead  of  "on  and 

Sir.    747;   Rex    V.    Flint,   Gas.    lerhp.  about")  his  person  a  pistol  is  defective, 

llardw.  370.     Compare  Shafer  v.  State,  Davis  v.  State,  .ij Tex.  App.  637. 

j6   Ind.  191;   Fagan   v.  State,  53   Ind.  9.  Blemer  v.  People,  76  III.  265, 171; 

161;  Thompson  v.   State,  37  Ark.  408;  Clifford  *.  State.  29  Wis.  327, 329. 

"-ate  V.  Beilby,  "  Wis.  104.  S.  Slate  v.  Ellis,  4  Mo.  474;  C€>m.  v. 

The  use  of  "or"  instead  of  "and"  is  Hawkins,  60  Mass.  (t  Gray)  463;  State 

'-'   = '--■' — -'        ■-  --    ■'  -    "   -      "--   ---r,.^   .     Ij.S.i'.P-' 
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State  V.  Beilby,  "  Wis.  104.  S.  Slate  v.  Ellis,  4  Mo.  474; 

""'          e  of  "or"  instead  of  "and"  is  Hawkins,  69  "         '     " 

ictment  only  where   it  v.  Rutherford.  13 

renders  the  statementof  the  offence  un-  ter,  6  McL.  C.  C.  186.     Compare  Clif- 


People  V.   Gilkinson,  4  Park,  ford  v.  State,    39  Wis.  330;  Whiteside 

Cr.  Gas.  (N.  Y.)  36.  v.  Slate,  4  Cold.  (Tenn.)  175. 

An  indictment   for   stealins  five  red  4.  State  v.  Ilarris.ii  Iowa4i4;State 

cows  of  the  value  of  fifteen  dollars  each,  ii.  Cooster,  10  Iowa  453;  State  v,viy&%. 

five  black  cows  of  the  value  of  fifleen  10  Iowa  448. 

^Jollars  each  and  five  white  cows  of  the  B.  See  State  v.  Pile,  >;  Ala.  73;  State 

value  of  fifteen  dollars  each  is  not  open  v.  Lonon,  19  Ark.  577;  State  v.  Nail,  19 

to   the  objection    that    the   offence   is  Ark.  tf>y.     Smith  v.   People,     i   Colo. 

charged   in   the   alternative.     Wein   v.  121;  Gom.   v.   Sampson,  97  Mass.  407; 

State.  14  Mo.  \it,.  Gom.  v.  Adams,  73  Mass.  <7  Gray)  43; 

Section  1142,  Mo.  R.S.,  providing  that  Com.  v.  Elwell,  43  Mass.  (2  Mete.)  190; 

u  public  officer  intoxicated  while  in  the  s.  c,  15  Am.  Dec.  398;  Com.  v.  Cooley, 

performance  of  his  duties,  or  becoming  27   Mass.  (10   Pick.)  37,  38;  Stuart  v. 

Intoxicated  so  as  to  l>e  incapable  to  per-  Pcoplt^,  42  Mich.  255;  State  v.  Rambo, 

form  his  official  duties,  shall  be  deemed  95  Mo.  462;  State  i'.  Gay,  10  Mo.  440; 

guilty  of  a  misdemeanor,  contains  two  Slate  v  Nowell,  69  N.  I-I.  199;  Kane  v. 

offences  staled  in  the  disjunctive,  and  it  People,  8  Wend.  {N.  Y.)  203;  People  -a. 

is  competent  to  indict  him,  according lo  Mather, 4  Wend.  (N.  Y.}  229,2^;  Hess 

(he  facts,  for  either  or  both   of  thise  i:  State,  5  Ohio  j;  Gom.  v.  Gillespie,  7 

'Offences,  but  where  the  indictment  was  Scrg.   &   R.  (Pa.)  469;    s.  c,   10  Am. 
&0De 
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each  offender  be  guilty  in  some  degree  of  the  same  crime,  so- 
that  he  might  be  separately  convicted,  even  though  another  was 
the  actual  perpetrator,"  If  each  may  be  so  convicted,  it  is  joint,  and 
otherwise  it  is  several.^  So  also  several  persons  may  be  chained 
in  the  same  indictment  in  different  counts,  for  different  offences;* 
but  it  is  thought  that  where  inconvenience  will  arise  from  such 
joinder,  the  indictment  will  be  liable  to  be  quashed  therefor,  in 
the  discretion  of  the  court  ;3  but  where  two  or  more  persons  are 
charged  with  committing  an  offence  which  is  in  its  nature  several, 
they  cannot  be  joined  in  the  same  indictment.* 

b.  Sufficiency  and  Effect  of  Joinder— (i)  Generally.— 
An  indictment  against  two  or  more  persons  may  charge  the  act 
to  have  been  done  by  them  collectively;^  but  the  joinder  of  all 
the  parties  interested  in  one  indictment,  in  the  absence  of  statu- 
tory provisions  controlling,  is  a  matter  resting  in  the  discretion 
of  the  prosecuting  officers,  and  a  person  Indicted  cannot  avail 
himself  of  the  fact  that  others  not  indicted  were  concerned  with 
him  in  the  same  offence* 

Where  the  offence,  though  committed  jointly,  is  of  the  nature 
to  be  severally  exclusively,  an  allegation  that  two  or  more  person* 
committed  it  is  equivalent  to  the  charge  that  each  did  the  act.^ 
But  an  indictment  which,  upon  its  face,  charges  several  defend- 
Dec.  475;  State  -o.  Atchison,  3  Lea  S.  State  ti.  Nail,  19  Ark.  5^3;  Com- 
(Tenn.)  719;  State  v.  Brown.  49  VL  *-.  GIllcEpie,  7  Serg.  &  R.  (Pa.)  469;  b- 
437;  Reg'  *-  Kelly,  3  Cox  (C.  C.)  171;  c.,  10  Am.  Dec.  475;  Lewellen  i;_ 
Reg.  V.  Whittaker,  7  Den.  (C.  C.)  309,     State,  18  Tex.  538. 

110;  Reg.  I'.  HaineE,  3  Car.  &  K.  368;  4.  Ltndsey  v.  State,  48  Ala.  169;  Peo- 
Reg.  I'.  Nickless,  8  Car,  &  P.  757;  Rei  pie  i'.  Hawkins,  34  Gal.  iSi;  Vaughn  t-.. 
V.  Lockett,  7  Car.  &  P.  516;  Rex  v.  State,  4  Mo.  330;  State  i'.  Hall,  97  N. 
Pa*sT,7  Car.&  P.smReg.f.Mazeau,  Car.  474;  State  w.  Deal  on,  91  N.  Car. 
4Car.  &P.  676;  Reg.  f.  Smith,  I  Moo.  788;  Statei'.  Roulstone.  3  Sneed  {Tenn,> 
115;  B.  c,  2  Lewin  iig,  297;  Reg.  -v.  107;  U.  S.  v.  McDonald,  3  Dill.  CO. 
GerriEh,  1  Moo.  &  R.  sig;  Reg.  *■  543;  U.  S.  ii.  Kazinski,  3  Sprague  C, 
Hurse,  2  Moo,  &  R.  360;  Rex  v.  C.  7 ;  U.  S.  11.  Davie,  33  Fed.  Rep. 
Standtty,  Rubs.  &  Rj.  30^.  631;  Reg.  v.  Devett,  8  Car.  &  P.  561; 

lATOMiy  and  B«celTlns  Btolan  Oooda. —  Reg.  ii.  Hayee,  2  Moo.  &  R.  i<;5;  Reg. 
AthtefandarecelverortheBtotengoods  !>.  Atkinson,  1  Sal k.  .181;  Rex 'ti.  Phil- 
may  be  jointly  indicted.  Com.  v.  lips,  2  Strange  92:;  Reg.  -v.  Dovey,  1 
Adams,  73  Mass,  (7  Gray)  43.  Com-  Law  J.  Rep.  (N.  S.)  M.  C.  10?;  s.  c.  r 
pare  People  v.  Hawkins,  34  Cal.  181.         Eng.  L.  &  Eq.  533;  s.  c,  15  Jur.  230. 

1.  Com.  V.  McChord.  2  Dana  (Ky.)  Laroeny ajid Bocslvtaf  BtolsnOoodi. — 
143.    See  State  v.  Edwards,  60  Mo.  490.     Two     persons     cannot     be    proceeded 

AacoBiorlM  befora  or  ftltOT  Uia  fvA  against  in  the  same  indictment,  one  for 
may  be  joined  in  one  indictment.  Train  the  larceny  of  the  goods,  the  other  for 
&  Head,  Preced.  13,  10.  See  Scullv  -v.  receiving,  etc.,  the  same.  People  f.- 
State,  39  Ala,  240;  Clifton  v.  State,  53  Hawkins,  34  Cal.  :8i.  Compare  Com. 
"1.  241;  Com.  TI.  Gannetl,83  Mass.  (i     n.  Adams,  73  Mass.  {7  Gray)  43- 


Allen)  7;  Hartshorn  v.  State,  29  Ohio        B.  State  v.  Johnson,  37  filnn.  493. 
St.  635;  Baker  f.  State,  11  Ohio  St  214;         «.  State   v.  Davis,  2  Sneed  (Tenn.j 
Stater.  Clayton,  II  Rich.  (S.  Car.)  L.     273;  State  f.  Jackson,  32  Me.  40.    See 


,. .,     Thompson     v.     State,.  Humph,  also  State  v.  Sleptoe,  65  Mo.  640. 
(Tenn.)  138;  Duhman  v.  State,  i  Tex.        7.  Slate  w.  Wadsworth,  30  Conn,  t,^; 

App.  c;93,  Sute  K.  Mills,  39  N.  J.  L.  (loVr.Js^V. 

3,  Com.  V.  Gillespie,  7   Ser^.  &  R.  See  also  Stale  v.  Ramho,  95  Mo.  462. 
(Pa.)    469;    B.  c,    10  Am.    Dec.    475;         Compare   State   v.   Bridges,  24  Mo. 

Lewellen  v.  Sutc,  18  Tex.  538-  353- 
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ants  for  several  offences,  committed  by  them  independently  of 
each  other,  some  of  them  being  committed  by  some  of  the 
defendants  at  one  time,  and  some  of  them  by  other  defendants 
at  another  and  different  time,  is  fatally  defective.'  But  the  fact 
that  some  of  the  counts  of  an  indictment,  all  the  counts  o(  which 
charge  the  same  felonj',  and  against  the  same  persons,  include 
also  another  person  as  defendant,  does  not  render  the  whole 
indictment  bad.* 

(2)  Principal  and  Accessory. — The  common  law  rule  is  that  the 
principal  and  all  accessories  before  and  after  the  fact  may  be 
properly  joined  in  an  indictment.'  In  an  indictment  against  both 
the  principal  and  accessories,  the  count  against  the  accessories 
should  state  the  facts  a.s  fully  as  the  counts  against  the  principal, 
and  should  not  do  so  simply  by  reference  to  the  latter  count.* 
It  has  been  said  that  an  accusation  in  an  indictment  against  prin- 
cipal and  accessory,  which  commences  and  concludes  in  the 
manner  provided  by  statute,  amounts  to  but  one  count,  and  the 
objection  that  each  is  separate  and  should  have  the  statutoiy 
conclusions  is  not  well  taken.* 

1.  EIHott  V.  State,  16  Ala.  78.  ma;'   be  filed,  even  though  it  doea  not 

S.  Clarlie  v.  State,  33  Ind.  67;  Caeil^  appear  from  the  return  of  the  exzmin- 
V.  State,  3a  Ind.  62.  ing  magistrate  that  it  was  committed 

8.  See  Scully  V.  State,  39  Ala.  340;  jointly,  but  the  burden  of  proving  that 
Clifton  -v.  State,  S3  Ga.  241;  Bulloch  v.  it  was  jointly  committed  is  on  the  prose- 
State,  10  Ga.  47;  i.  c,  54  Am.  Dec.  369;  cutlon.  Stuart  v.  People,  4]  Mich.  155. 
State  V.  Carver,  49  Me.  483;  Com.  v.  Adoltery.— -Joint  indictment  maj-  be 
Gannett,  83  MaBS.  (i  Allen)  7;  Harte-  found  where  the  Eame  evidence  as  to 
horn  o.  State,  zg  Ohio  St.  635;  Baker  the  act  which  constitutes  the  crime  ap- 
V.  State,  12  Ohio  St.  114;  State  v.  plies  to  all  persons  indicted.  There- 
Clayton,  1 1  Rich.  (S.  Car.)  581 ;  Thomp-  fore,  where  a  married  woman  and  single 
son  V.  State,  5  Humph.  (Tenn.)  138;  man  commit  adultery  they  may  be  ir- 
Dunman  v.  State,  i  T«.  App,  593.  dieted  jointly.     Com.  v.  EI  well, »  Mete. 

*.  Territory  v.  Conley,  a    Wyo.  Tr.     190;  b.  c„  35  Am.  Dec  398. 
331.  AaMtilt  andIneltlIlsA■■aIIlt.~An(n- 

B.  Bulloch  -v.  State,  10  Ga.  47;  s.  c.,  dlctment  against  two,  charging  one 
J4  Am.  Dec.  369.  with  an  assault,  with  intent  maliciously 

An  indictment  ctiarging  that  certain  and  feloniouBlv  to  kill  and  murder,  and 
persons  on  a  certain  date  did  unlaw-  the  other  with  maliciously  and  feloni- 
fuUv  play  for  money  charges  them  sev-  ously  Inciting  his  codefendant  to  make 
erally  with  separate  and  distinct  misde-  an  assault  with  that  intent,  ts  good  at 
meanors,  and  a  conviction  may  be  had     common  law.      State  v.  Pile,  5  Ala.  71. 

aaioEt  either  upon  proof  that  lie  has  AauLUlt  ajid  Battery. — Two  persons 
_  ived  with  any  person.  Lea  v.  State,  may  commit  an  assault  and  battery, 
64  Miss.  394.  each  on  the  other,  at  tlie  same  time,  but 

nta  words  "Jolntlr  ULd  Baramir"  in  each  would  t>e  guilty  of  a  several  of- 
an  indictment  of  two  persons  for  threat-  fence,  and  if  severalty  charged  mav  be 
ening  to  take  the  life  of  another,  held  joined  in  the  same  indictment;  but  the 
to  be  mere  surplusage.  Gay  v.  State,  court  has  the  discretion  to  quash  the 
3  Tex.  App.  168.  Indictment.     State   v.  l.onon,  19  Ark. 

Where  persons  held  for  trial  for  a  577. 
joint  offence  were  arrested  on  separate  Two  persorts  may  be  charged  in  the 
complaints  and  warrants,  they  may  still  same  count  of  an  Indictment  for  assault 
be  joined  in  the  information  and  jointly  and  l>att£ry  upon  two  or  more  persons, 
tried,  unless  they  claim  separate  trials  State  v.  Rambo,  91;  Mo.  461. 
under  the  statute-  Stuart  v.  People,  Libel.— An  indictment  for  libel  con- 
43  Mich.  355.  tained  two  counts,  one  against  a  cor- 

An  laforniAUoa  u  ear  »  Joint  onnet    poration,  and  the  other  af^nst  two  io- 
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dlviduals;  the  matter  alleged  was  the  are  charged  with  separate  duties  in  the 
same  In  both  counts.  Held,  that  there  government  of  the  corporation,  the 
wai  no  error  in  the  joinder  of  the  officers  of  such  two  departments  can- 
counts.  State  V.  Atchison,  3  Lea  not  be  joined  in  one  indictment.  cha>^- 
(Tcnn.)  7J9.  inir  a  hreach  of  public  duty.     State  i'. 

Bame— Ofllean  of  OonwratloM, —  Hall,  97  N.  Car.  474. 
Where  an  act  of  Incorporation  of  a  Obaoenlt;.^ — Two  defendants  cannot 
turnpike  road  and  bridge  company  be  jaintlj*  indicted  in  a  single  count  for 
made  it  the  duty  of  the  president  and  the  offence  of  obscenity,  the  acta  which 
directors  to  keep  the  road  in  repair,  constitute  such  offence  being  in  their 
and  the  neglect  to  do  bo  was  declared  a  nature  personal.  Such  indictment  will 
misdemeanor  in  the  president  and  In-  be  quashed  for  duplicity.  State  v. 
dividual  directors  for  the  time  being,  it  RouUtone,  3  Sneed  [Tenn.)  107. 
was  held  that  an  individual  director  Starkie  says  (i  Stark.  PI.  id  ed.  45; 
might  be  Indicted  for  such  neglect,  either  that  "if  in  the  same  indictment  a^ 
separately  or  jointly  with  his  codirec-  found  by  the  grand  jury,  several  of- 
tors,  and,  on  conviction,  might  be  pun-  fences  tw  alleged  to  have  been  com- 
ished  separaleiy,  although  the  hoard  of  niitted  by  several  .'persons,  no  advan- 
directors  consisted  of  seven  members,  tage,  it  seems,  can  be  taken  either  upon 
and  the  concurrence  of  a  majority  was  demurrer  or  arrest  of  judgment;  though 
necessary  to  the  doing  of  a  corporate  the  court  will,  in  its  discretion,  either 
acL  Kane  -v.  People,  S  Wend.  203,  quash  the  indictment  altogether  or  use 
Under  such  act,  the  offence  is  set  such  measures  ae  shall  obviate  any  in- 
farth  with  sufficient  certainty,  by  re-  convenience  (see  Young  n.  Rex,  3 
citing  the  substance  of  the  statute  im-  T.  R.  98,  106;  Rex  v.  Kingston,  8 
posing  the  duty,  averring  the  company  East  41,  46)10  the  defendants  which 
to  be  in  existence  as  a  bodj  corporate,  might  otherwise  arise.  If  the  charging 
and  that  they  have  erected  gates,  and  the  offence  to  have  been  committed 
exacted  toll,  without  formally  alleging  severally  makes  each  such  case  a 
the  road  to  have  been  made  and  com-  separate  indictment,  and  though  there 
pleted,  adding,  that  the  defendant  was  are  instances  where  indictments  have 
a  director,  (hat  he  had  notice  of  the  been  quashed  for  charging  several  of- 
road  lielng  out  of  repair,  and  had  been  fences  to  have  been  committed  by 
guilty  of  a  neglect  of  duty  In  the  prem-  several  persons,  as  against  several  offi- 
ises.  Com.  t.  Cooley,  17  Mass.  {10  ccrs  quod  colore  o^ciorum  morum,  se- 
Pick.)  37.  faraliter,  extorsive  eeferunt,  etc.;  yet 
KlsdvmeKBori. — Persons  guilty  of  there  are  a  great  number  of  authorities 
Tnisdemeanors  may  tie  indicted  sepa-  which  show  that  an  indictment  charg- 
rately  or  jointly.  State  v.  Nowell,  60  ing  the  offence  to  have  been  committed 
N.  H.  190.  .  sfparalUer  would  be  good.  Thus, 
Though  several  defendants  may  be  though  an  indictment  against  four  per- 
included  In  one  indictment  for  several  sons,  for  erecting  four  several  inns  and 
distinct  misdemeanors  of  the  same  selling  victuals  to  travellers  orfi-omiHiiBJ' 
kind,  if  severally  charged,  it  Is  within  nocumentitm  .(sec  Ren  v.  Kingston,  3 
the  discretion  of  the  circuit  court  to  East  41,  47;  i  Hale,  P.  C.  174I  was 
quash  such  indictment.  State  v.  Nail,  quashed,  yet  it  was  for  want  of  alleging 
19  Ark.  563.  that  (hey  did  the  act  separaliler  which 
Several  offenders  may,  in  some  cases,  would  have  made  tiie  charges  as  several 
be  included  In  the  same  Indictment,  for  Indictments;  and,  according  to  Lord 
different  offences  of  the  same  kind,  the  Hale  (2  H.  P.  C.  174).  '  it  is  common 
word  separately  being  Inserted  to  experience  at  this  day  that  twenty  per- 
make  the  charge  several  as  to  each,  sons  may  be  indicted  for  keeping  dis- 
Lewellen  v.  State,  18  Tex.  538.  orderly  houses,  and  they  are  daih'  con- 
Thus  two  cannot  be  indicted  jointly  vlcted  upon  such  Indictments;  tor  the 
for  being  drunk.  State  v.  Deaton,  91  word  sefaraliicr  makes  them  separate 
N.  Car.  788.  indictments."  (See  Young  v.  Rex,  3 
AneUon»m.— Two  persons  cannot  be  T.  R.  9S,  106.)  But  it  seems  to  war- 
jointly  Indicted  for  pursuing  the  busl-  rant  r.uch  a  joinder  in  the  same  Indict- 
ness  of  auctioneers  without  a  licence,  ment.  The  offences  must  be  of  the  same 
Vaughn  v.  The  State.  4  Mo.  530.  nature,  and  such  as  will  admit  of  the 
Dapaxtmantt  of  KniilclPAl  OorpoTft-  same  plea  of  the  same  judgment." 
tloB.— Where  two  separate  and  distinct  See  Com.  v.  McChord.  1  Dana  (Ky.} 
•departments  of  a  niunicipal  corporation  nt. 
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INDIFFERENT— INDIRECTLY— INDIVIDUAL. 

IHDIFFEREnT. — Impartial;  unbiassed.* 
nroiGBHT.— See  note  2. 
IHSiainTT. — See  Divorce. 
nroiRECTLT.— See  note  3. 
IKWVIDUAl.— A  natural  person;*  personal.* 

1.  Under  an  act  requiring  tndiSerent 

appraUers   to    be    appointed    of    land  _,    .        ,  ^ 

taken  execution,  an  uncle  of  the  plain-  *.  Com.   v.    Pittslmrgh,   41     Pa.   SL 

tiff   is   not    indifferent.        Tweed*   v.  183;  s.  c.  i   Wall.  (U.  S.)  272, 

Picket.   I    Day   (Conn.)    109.      Nor  a  In  an  act  giving  individual;  the  right 

□ephew  bj  marriage.     "The  legislature  to   use   the   road   of  a    railroad  and  to- 

in  directing  that  the  appraisers  should  place  cars  thereon,  "individual"  includes- 

be  indilTerent  must  have  intended  that  partnerships   and  corporationB.     Penn- 

there   should  not  be  Buch    a  relation  sylvania  R.  Co.  v.  Canal  Comminsion- 

l>etween  them  and  the  parties  as  could  ers,  ai  Pa.  10.     So  in  an  act  providing 

bias   their   minds  and  induce  them   to  that  "no  abatement  shall  be  made  in  the 

act  with  partiality.     As  the  degree  of  taxes    of    any    individual     until,"   etc 

relationship  is  not  designated,  it  is  rea-  Otis   Co.  v.  Inhabs.  of  Ware,  8  Gre^ 

sonable  to  adopt  the  rule  presented  by  (Mass.)  509. 

statute  as  to  cases  in  which  judges  are  S.  ''Individually"  is  used   of  the   Ha- 

disqualified  to  judge   between  parties."  bility   of    Etockholdere    in    distinction 

Pox  1!.  Hills,  I   Conn.   295,     The   ap-  from  their   liability   In   their  corporate 

pralser  is  not  indifferent  who  bears  the  capacity.     Sewall  v.  Allen,  6  Ward  (N. 

relation  of  landlord  and  tenant  to  one  Y.)   347.     It   means  "personsUy,"  not 

of  the  parties.     Mitchell  ii.  Klrkland,  "severally."     Mann  v.  PeuCy,   1  Sandf. 

7  Conn.  229.  Ch.  <N.  Y.)  270.     See  Stockholders. 

3.  A   trust   "to    aid   Indigent  young  Under  an  act   making  every  neglect 

men     ...    in  fitting  themselves  for  to  keep  and  preserve  the  road  in  good 

the  evangelical  ministry"  Is  not  void  for  repair  a  mlKdemcanor   in   the  president 

uncertainty.    "Neither    of   the    words  and  individual  directors  of  a   turnpike 

'indigent' or 'evangelical' is  of  rare  use  company,  the   liability  of  the  directors 

or   hidden   meaning.     They   are  quite  is  personal   and   Eeveral.     "If  the   in- 

within  ordinary  intelligence  and  point  dividual   officers   are  deemed  guilty  of 

with  a  sufficient  degree  of  certainty  to  an  offence,  they   must   t>e   Individually 

the  individual  to  enable  the  statute  of  punishable,  which   of  course   must  be- 

charitable  uses  to  distinguish  him  from  personal."    Kane   v.  People,  3    Wend, 

all  others.     It  Is  a  eufficiently  accurate  (N.  Y.)  303. 

statement  in  this  connection  to  say  tliat  IndiTidwd  Buikar,  in  a  statute  forbid- 

they  describe  a  man  who  is  without  Euf-  ding  ''any  bank,  banking  association  or 

licient  means  of  his  own;  arid  whom  no  individual    banker    to    advertise,"  etc 

person  is  bound  and  able  to  supply  to  "The  contest   Is  what  Is  meant  by  the 

enable    him    to    prepare    himself    for  two  words   'individual   banker.'    "ThCTe 

preaching  the  gospel."     Storr's   Agri-  is  no  contest  as  to  what  would  be  meant 

cultural  School  v.  Whitney  (Conn.),  35  by  either  word   If  it   stood  alone.    .     . 

Abb.  L.  J.  3S4.  An  individual  Is  one  entity, one  distinct 

S.  Where  the  expression  "shall  take  being,  a  sinele  one,  and  when  spoken  of 

directly  or  Indirectly  for  loan  of  monev"  the  human  kind  means  one  man  or  one 

is  used  in  a   usury  statute,  any   contriv-  woman.    To  Individualize   is  to  single 

ance,  if  the  substance  of  it   be   a   law,  out  from  the  species.     So  that  a  ri^ 

will  come  under  the  word  indirectly,  definition    of    the     words     'individual 

Floyer  v.  Edwards.  I  Cowp.  115.  banker'  is  one  person   banking  alone. 

In  a  contract   by  the  defendant  "not  .     .     .     The  plaintiff"scontention  is  that 

to    be    concerned,   direct    or    indirect,  the  legislature  used  the  word  'individual* 

In  any  line  of  stages  in   opposition  to"  in  the  sense  of  natural,  and  that  by  the 

the  plaintiff,  the  word  "indirect''  is  used  words  'individual  banker'  it  means  such 

for   the    special    purpose   of  guarding  a  banker  as  any  one  or  more  members 

against  any  kind  of  interference  by  the  of  the  commonwealth  may   be   in   the 

defendant   in   aiding  or  in  any  manner  exercise   of   no   more   than  the  rights 

promoting  the  establishing  or  carrying  common  to  all,  and  not  resting  on  nay 
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INDOOR-INDUBITABLE— INEVITABLE  ACCIDENT. 

nroOOIL—See  note  i. 

IHDOBSEMENTS.— See  Bills  AND  NOTES. 

IFDUBrrA:ffl>£.— See  note  2. 

IHSnCEHENT. — See  PLEADING;  Contracts;  False  Pre- 
tences; Prostitution, 

nraiilGIBLE. — (See  Eligible). — Disqualified  to  hold  office  as 

well  as  disqualified  to  be  elected  to  an  office.* 

IKETITABLE  ACCIDENT  OB  CASUALTY.-^See  ACCIDENT; 
Act  of  God;  Carriers;  Negligence;  Shipping). — A  fortui- 
tous event ;  an  accident  which  cannot  be   foreseen  or  prevented,* 

special   rranchise  c 
from  poaiCive  law, 

phrase   taken  into   legielative  parlance  casualty, or,  au  the  law  sometimes  states 

to  present  in  a  few  words  the  Idea  of  it.   Inevitable   accident,  it  must  be  such 

one  who  has  availed  himself  of  the  pro-  an  accident  as  the  defendant  could   not 

vlgions  of  the  banking  acta  of  this  Slate  have  avoided  hv  the  use  of  the  kind  and 

to  obtain  the  privileges  thereby  granted  degree  of  care  necessary  to  the  exigency, 

to  any  person  who  will  singly  comply  and    in    the    circumstances    in  which 

with  the  prerequisites;  it  is  used  to  dis-  he  was  placed."     If  one  who  is  doing 

tinguish   one   person  doing  banking  in  a  lawful  and  propei'  act,  using  due  care 

the  way   those   acts  authorize  from  an  and   proper   precautions   necessary  to 

association  of  persons  joining   together  the  exigency  of  the  case  to  avoid  injur- 

therefor.     .     .     .  An  individual  banker,  Ine  others,  accidentally  does  injure  an- 

then.  Is  he  who  has  availed  himself  of  other,  it  is  the  result  of  pure   accident, 

the   banking .  statutes  and  become  em-  or  is  Involuntary  and  unavoidable,  and 

S>wered   to  do  banking    thereunder."  no  action  will  He.     Brown  v.  Kendall,, 

eople  V.  Doty,  80  N.  Y.  215-  6  Cush.  (Mass.)  jq6. 

1.  Promissory  notes  do   not   pass  by        "All   causes    o!    inevitable   accident 

a  bequest  of  "indoor  moveables.      Pen-  casus   fortuitus  may   be  divided   Into 

niman  v.  French,  17  Pick.  (Mass.)  404;  two  classes,  those  which  are  occasioned' 

1.  Ct  18  Am.  Dec.  309.  by  the  elementary  forces  of  nature,  un. 

A  bequest  of  "all  I   possess,  indoors  connected   with   the  agency  of  man  or 

and   outdoors,"   will    pass   real  estate,  other    cause,   and    those    which    have 

Tolar  V.  Tolar,  3  Hawks  (N.  Car.)  74;  their  origin   either   In  the  whole  or  in 

s.  c,  14  Am.  Dec.  575.  part  In  the  agency  of  man,  whether  in 

S.  "When  such  terms  as 'clear,  pre-  acts  of  commission  or  omission,  of  non- 
cise,  explicit,  unequivocal  and  indubl-  feasance  or  misfeasance,  or  in  any 
table'  are  used  by  the  courts  In  defining  other  cause  Independent  of  the  agency 
the  requisite  proof  of  a  particular  fact  of  natural  forces.  It  Is  obvious  that  il 
to  be  made  out  by  verbal  testimony,  it  is  would  be  altogether  incongruous  to 
meantthataconviction  shallbefastened  apply  the  term 'act  of  God' to  the  lat- 
in the  minds  of  the  jurors  as  strong  as  ter  class  of  inevitable  accident."  Nu- 
verbal  testimony  is  able  to  convey.  It  gent  v.  Smith,  i  C.  P.  Dlv.  423;  For- 
is  meant  that  witnesses  shall  be  found  ward  i^.  PIttard,  i  T.  R.  37,  The  latter- 
to  be  credible — that  the  facts  to  which  sort  of  Inevitable  accident  does  not  ex- 
they  testily  are  distinctly  remem-  c use  a  common  carrier.  Mc Arthur  r.. 
bered— that  details  are  narrated  ei-  Sears,  11  Wend.  (N.  Y.)  190;  Merritt  t.. 
actlyand  in  due  order,  and  that  state-  Earle,  31  Barb.  {N.  Y.)  38;  s.c.,a9N.Y, 
ments  are  true.  The  word  -indubiuble'  116;  Redpath  v.  Vflughan,  ci  Barb.  <N.. 
.  .  .  was  used  in  a  sense  subject  to  Y.)  498.  "But,  are  'act  of  God' and  'in- 
these  limitations,  and  would  necessa-  evitable  accident,  convertible  terms?  No- 
rily  so  be  understood.  Absolute  cer-  doubt  they  were  so  viewed  by  Sir  WIll- 
tainty  is  of  course  out  of  the  question,  iam  Jones,  who  introduced  the  second 
Terms  are  used  with  relation  to  their  phrase  in  order  to  avoid  the  difficulty  of 
subject  matter."  Spencer  v.  Colt,  89  particularizing  certain  eminently  unex- 
Pa.  St.  318.  pected  events  as  God's  acts,  leaving  alt 

■.  State  V.  Murray,  j8  Wis.  99.  other  events  to  be  viewed  human.     But 

4.  Bouv.  L,  Diet.  cases  have  not  been  infrequent  In  which 
10  C.  of  L.— 38*                     Wl 
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JNEVITABLE  ACCIDENT  OR  CASUALTY. 

thlEparaphrBBc  has  been  rejected,  and  in  DR.  Lushingtom,  In  Hie  case  of  TW 

which  accidents  which  have  been  sup-  Europa,  "tnuat  be  conEldered  aa  a  rebt- 

posed  to  Ijc  inevitable  have  nevcrthelegg  tive   term,  and  must  be  construed   not 

been   held    not   to  be    'acta    of   God,'  abgolutel;  but  reaaonabl/  with  regard 

and   hence   not  grounds  on  which  the  to  the  circumstances  of  each  particular 

liability  of   the  carrier   could   be  dis-  case.     Viewed  in  that  light,  Inevitable 

charged."  Wliarton's  Law  of  Neg.  553.  accident  may  be  regarded  as  an  occur- 

"The  general   principle  is   clear;    the  rence  which  the  party  chained  wHh  the 

'act  of   God'  Je   natural  necessity — as  coLliuon  could  not  possibly  prevent  by 

winds  and  storms,   which    arise   from  the  exercise  of  ordinary  care,  caution 

natural  causes,  and  Is  distinct   from  in-  and   maritime    skill."      The    Morning 

evitable  accident."     Mansfikld,  C.  J.,  Light,  3  Wall.  CU.  S.)  550.     But  in  the 

in   Trent   Proprs.  w.   Wood,  4   Doug.  Grace  Girdler,  7  Wall.   (U.   S.)  303,  it 

J87.  was  said.  Swayne,  J.,  delivering  the 

IntluLawof  OoIUibm*.—"  Where  the  opinion  and  Chase,  C.  J.,  and  Clif- 

collislonoccurseiclusively  from  natural  ford     and      Davis,    JJ.,    dissenting: 

causes,  and  without   any  negligence  or  "Inevitable  accident  is  where  a  vessel 

fault  either  on   the  part  of  the  owners  is  pursuing  a  lawful  vocation  in  a  law- 

of  the  respective  vessels,  or  of  those  en-  ful  manner,   using  the  proper  precau- 

trusted  with  their  control  and  manage-  tions  against  danger   and   an  accident 

ment,  the  rule  of  law  Is   that   the  loss  occurs.     The  hiBhest  degree  of  caution 

must   rest  where   it  fell,  on  the  prlncl-  that  can  be  used  is  not  required;  It  is 

pie   that  no  one  is  responsible  for  such  enough  that  it  is  reasonable   under   the 

an   accident    if   it    was    produced    by  circumstances."     "When  there  Isarea- 

causes  over  which  human  agency  could  sonable  doubt  as  to  which  party  Is  to 

exercise  no  control     .     .     .     Inevitable  blame,  the  loss  must  be  sustained  by  the 

accident,   as  applied   to   cases   of  this  party  on  whom  it  has  fallen." 
description,    must    be    understood    to         In  LeaaM. — Fire,  against  the  will  and 

mean  'a   collision  which  occurs  when  without  the  negligence  or  other  default 

both  parties  have  endeavored  by  every  of   the    lessee,   happening  from   some 

means   In   their  power,  with  due  care  cause  to  him  wholly  unknown,  is  an  in- 

and   caution,  and   a  proper   display  of  evitable  casualty  within  the  meaning  of 

nautical  skill,  to  prevent  the  occurrence  the  term  as  used  in  an  enception  in  a 

of  the  accident.    The  Locklibo,  3  W.  covenant  to  lieep  in  good  repair.     "It  is 

Rob.  318)  The  John   Frazer,  21    How.  admitted  that  a  casualty  may  be  inevi. 

184.    It  is   not  inevitable  accident,  as  table  without  happening  by  the  act  of 

was    well    remarked    by    the    learned  God  or  by  the   public  enemies  of  the 

judge  In  the  case  of  the  Juliet  Ersltine,  country.     In  the  present  case,  the  ex- 

6  Notes   of  Cases  634,  where  a  master  pression  seems  to  me  to  mean  only  such 

proceeds   carelessly  on  his  voyage,  and  casualties  as  are  inevitable  by  the  de- 

afterwards  circumstances  arise  when  it  fendant,  and  not  such  as  might  not  be 

is  too  late  for  him  to  do  what  is  fit  and  avoided   by   the   united   efforts   of  the 

E roper  to  be  done.  He  must  show  that  whole  society.  .  .  .  An  accident 
e  acted  seasonably  and  that  he  'did  which  happens  without  the  slightest  de- 
every  thing  which  an  experienced  mar-  gree  of  negligence  or  defai^t  of  the 
Iner  could  do,  adopting  ordinary  cau-  defendant  is,  as  to  him,  an  inevitable 
tion,'  and  that  the  coIUsian  ensued  in  casuality."  Hodgson  v.  Dexter,  i  Cr. 
spite  of  such  exertions.  The  Rose,  7  C.  C.  1091  s.  c,  t  Cr.  (U.  S.)  345. 
Jur.  381."  In  a  covenant  In  a  tease  for  abatc- 
Clippord,  I.,  in  the  Union  Steam-  ment  of  rent  "in  case  the  said  warehouse 
ship  Co  V.  N.  Y.  &  Va.  Steamship  and  building,  or  any  part  thereof  re- 
Co.,  34  How.  (U.  S.)  113;  Lucas  v.  spectively,  shall  at  any  time  during  thi- 
Steamboat  Swann,  6  McLean  (C.  C.)  said  term  be  destroyed  or  damaged  b^■ 
281.  And  seeThe  Brazas,  14  Blatchf.  Bre,  flood,  storm,  tempest  or  other 
(C.  C.)  446.  inevitable  accident,"  the  inevitable  ac- 
A  collision  resulting  from  the  dark-  cident  intended  is  e/'Hif/eni,^iierM  with 
ness  of  the  night,  neither  party  being  in  the  other  terms  used  and  does  not  in- 
fault.  Is  an  "inevitable  accident,"  After  elude  one  arising  from  defective  con- 
quotingthe  aliove,  the  same  judge  says:  struction  of  the  building.  "It  Is  said 
"When  applied  to  a  collision  occa-  that  'inevitable  accident  Includes  that 
sioned  by  the  darkness  of  the  night,  which  was  not  evitable  by  the  acts  of 
perhaps  a  more  general  definition  is  al-  the  defendant.  I  do  not  think  that  is 
iowable."      "Inevitable  accident,"  says  thi'   real   meaning.     The    clause    is,   I 

mi 
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4»idf.  INFAMOUS  CRIMES. 

IH7AK0US  CBIHEa 

L  Definition,  603.  dure,  604. 

II.  What  Crimea  An  In&mous,  603.  2.   CeniiderediuioBftet.io^ 

I.  Considerad    as     to    Prix*-  HI.  Effect,  606, 

L  Definition. — An  infamous  crime  is  one  which  works  infamy 
in  the  one  who  has  committed  it.* 

n.  Wltat  Crimes  Are  Infiunoni — i.  Considered  as  to  Procedure. 
— The  importance  of  the  term  within  the  United  States  is  princi- 
pally due  to  its  significance  as  used  in  the  federal  constitution, 
which  forbids  prosecution  for  such  crimes  otherwise  than  by  in- 
dictment.* It  was  formerly  held  by  the  federal  courts  that  no 
crime  was  infamous  within  the  meaning  of  that  provision  unless 
it  was  expressly  made  infamous  or  declared  a  felony  by  an  act  of 
congress.*  Thus  the  offences  of  stealing  or  embezzling  from 
the  mails,*  of  passing  counterfeit  money  of  the  United  States 
with  intent  to  defraud ;  *  embezzlement  as  defined  by  the  federal 
statutes,^  and  the  offence  of  wilfully  and  fraudulently  omitting 
assets  of  a  bankrupt  from  the  inventory  of  his  effects,^  were 
held  not  to  be  infamous  crimes  requiring  an  indictment  for  their 
prosecution ;  and  in  the  absence  of  some  positive  provision  in  the 
statute,  the  presumption  of  the  court  is  against  an  intention  of 
congress  to  make  the  offence  infamous.*  This  doctrine  has  since 
been  expressly  disapproved  by  the  Supreme  Court  of  the  United 
States,  where  it  has  been  decided  that  any  crime  which  is  punish- 
able under  the  laws  of  the  United  States  by  imprisonment  for  a 
term  of  years  at  hard  labor  is  an  infamous  crime,  and  cannot  be 
prosecuted  except  upon  indictment  or  presentment  by  a  grand 
jury,*  and  that  court  has  also  held  that  crimes  against  the  United 
States  punishable  in  a  state  prison  or  penitentiary,  whether  with 
or  without  hard   labor,  are  infamous  crimes,**  thus  repudiating 

think,  intended  to  applj' to  matters  out-  ger."      Fed- 
side  the   existing  state  of  things    and  S.  United    States   1 
oateide   the   acts  and    defaults  of  the  Rep.  886. 
contracting  parties."     Fry,  J.,    Sauer  4.  United    States  v.   W/nn,   9  Fed. 
I'.Bitton,  yCh.  D.  815;  8.  c,  a6  W.   R,  Rep,  886;    United   States  v.  Baugb,  i 

nFed.  Rep.  784. 

lire  occurring  without   any   fault,  6.  United    States  v.   Yates,  6    Fed. 

negligence  or  hiame  of  ttie  lessee,  and  Rep.   861;  s.   c,  1   Cr,   L.   Mag.    c3o; 

which  could  not  reasonably  l>e  put  out.  United   Stales  u.  Burgess,  9  Fed,  Rep. 

is  an    inevitable    casualty   within    the  869;  United    States,  v.   Field,  16  Fed. 

meaning  of  a  covenant  to  surrender  In  Rep.  778;  In   rt   Wilson,  18  Fed.  Rep. 

good  order  and  condition,  ordinary  de-  33. 

caj  and   inevitable  casualty  eicepled.  6.  United   States  v.  Reillcjt,  30  Fed. 

Kellej-  V.  Duffy  f  Pa.),  9  Cent.  Rep.  410.  Rep.  46. 

1.  I  Bouv.  L.  Diet,  (lathed.)  793.  7.  United  States   v.  Block,  4  Sawy, 

1.  "No   person   shall   be  held  to  an-  (C.  C.)  311. 

Bwer  for  any  capital  or  otherwise  Infa-  S.  United  States  v.  Cross,  i  MacAr. 

tnou*  crime  unless  on  the  presentment  [C.  C.)  149. 

or  indictment  of  a  grand  jury,  except  9.  E*  farlt  Wilson,  114  U.  S.  41  J; 

In  cases   arising   in   the  land  or  naval  bk,  29,  L.  ed.  909. 

forces,  or  in  the  militia  when  in  actual  10.  Mackin  t.  United  States,  117  U. 

service  in  lime  of  war  or   public   dan-  S.  348;  bk.  19,  L.  ed.  909, 
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the  doctrine  announced  in  some  cases  *  that  the  question  whether 
the  crime  is  infamous  is  to  be  determined  solely  and  entirely 
from  the  nature  of  the  act,  and  in  total  disreg^ard  of  the  punish, 
ment  inflicted  * 

Under  the  rule  thus  laid  down,  the  uttering  or  passing  a  coun- 
terfeit interest-bearing  coupon  bond  of  the  United  States,*  or 
counterfeit  coin  *  and  conspiracy  to  commit  an  offence  against  the 
United  States,  or  to  defraud  the  United  States ;  •  and  an  attempt 
to  defraud  the  United  States  by  means  of  false  pension  vouchers* 
-are  infamous  crimes  not  to  be  prosecuted  except  upon  accusation 
hy  a  grand  jury. 

2.  Considered  as  to  Effect. — As  a  general  rule,  the  crime  it- 
self, its  nature  and  purpose,  and  not  the  punishment  inflicted,  is 
the  criterion  for  determination  as  to  whether  conviction  for  its 
commission  shall  make  the  convict  infamous,  and  shall  deprive 
the  person  convicted  of  his  competency  to  testify  as  a  witness  in 
judicial  proceedings.^  It  may  be  generally  stated  that  besides 
,  treason,  all  felonies  and  all  other  offences  known  as  crimen  fedsi 
.are  within  the  category  of  infamous  crimes.     The  common  law 

L  See  United  SutM  v.  Y»te«,  i6  tmprlconment  Tor  ■  term  of  yean  at 
Fed.  Rep.  861;  People  v.  Whipple,  9  hard  labor  \%  an  Infamoiu  crime  within 
Cow.  (N:  Y.)  7118.  the  meanlns  of  the  6ftb  unendment 

I.  Infa^r^a  Wilton.  114  U.S.  417;    of  the  conGUtution." 

And    In    Mackin   v.  United  State*, 


LuthoHze  the  said,  "The  most  concluElve  erldence  of 
Jneresa 

ment,    not    whether    the    punishment  ject  1%  to  be  found  in  ihc 

awarded   ti   an  Infamous  one.     Where  upon  the  police  court  of  the  District  of 

the  accused  Is  in  danger   of  being  gub-  ColuiiiblH  'original  and  excluilve  jutii- 

jected   to   an   infamous   punishment,  if  diction    of    all    offences    against     the 

convicted,  he   has   the   right   to   insist  United  States,  committed   in   the   dii- 

that   he   shall  not  t>e  put  upon  his  trial  trict,  notdeemedcapitalorotherwlsein- 

except  on   the   accusation   of  a  grand  famous  crimes;  that  is  to  say  .of  all  simple 

jury     .    .     .     The   remaining  question  assaults    and   lotteries    and   all   otiier 

to  be  considered  Is,  whether   Imprison-  misdemeanors   not   punishable  bjr  Im- 

ment   at  hard  labor  for  a  term  of  years  prtsonment  in  the   penitentiarj.*    Act 

Is  an  Infamous  punishment.     Infamous  of  Tune  17th,  1870,  en.  133,  4  i,  16  Stat, 

punishments  cannot  be  limited  to  those  at  L.  153;  R.  S.  D.  C,  V  '■M9-     'Infa- 

punishments  which  arc   cruel   and  un-  mous   crimes'   are   thus,  in  tne     nuMt 

usual;  because  by  the   seventh  amend-  explicit  words,  d<^finedto  be  thoae'pun- 

mentof  the  constitution 'cruel  and  unu-  Ishable   by   imprisonment   in  the  pmi- 

.sual  punishments'  axc  wholly  forbidden,  tentiarv.'  * 

.and   cannot,  therefore,  be   lawruUy  In-  >.  Bx  farU  Wilson,  114  U.  S.   417; 

flicted,    even    in   cases    of    conviction  bk.  19,  L.  ed.  89. 

upon  indictments  duly   presented  by  a  4.  United  States   v.   Petit,  114  U. 

grand   jury     .     .     .     Imprisonment   at  -     ■  ■-  -     »      ■ 

Sard  labor,  compulsory  and  unpaid,  U,  ... 

in   the   strongest  sense  of  Che  words,  348;  bk.  ig,  L.  ed.  9091  United  States  o. 

■involuntary     servitude'     for     crimes  Butler,  4  Hughes  (C  C.)   513;  United 

■poken  of  in  the  provision  of  the  ordi-  Stater  -a.  Brady  (D.  C),  3  Cr.  L.  Mag. 

nance  of  1887,  and   of  the  thirteenth  69. 

amendment    of   the    constitution,    bv  S.  United  States  v.  Tod,  35  Fed.  Rep. 

which   slavery  was   abolished.     Decid-  815. 

Ingnothlng  but  what   Is   required   by  7.  People  p.  WhippIe,oCow.'N.Y.) 

the   facts  of   the   case  before  us,  our  708;  United    States  v,  Yatca,  6   Fed. 

^judgment  is  that  a  crime  puniehable  by  Rep,  S6t;  1  Stark.  Er.,  pt  4,  715. 
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INFAMOUS  CRIMES. 


An  Ivlkmoai. 


signification  of  crimen  falsi  makes  it  include  any  crime  which 
may  injuriously  affect  the  administration  of  justice  by  the  intro- 
duction of  falsehood  and  fraud.* 

The  principle  above  laid  down  is  subject  to  the  qualification 
that  a  crime  involving  a  chaise  of  falsehood,  to  be  infamous,  must 
not  only  involve  a  falsehood  of  such  a  nature  and  purpose  as  to 
make  it  probable  that  the  party  committing  it  is  devoid  of  truth 
and  insensible  to  the  obligation  of  an  oath,  but  the  falsehood 
must  be  calculated  to  injuriously  affect  the  public  administration 
of  justice.* 

The  scope  of  the  term  crimen  falsi  is  not  in  all  cases  clearly 
defined,'  and  the  same  may  also  be  said  of  the  term  "  infamous 
crime"  itself.  The  following  crimes  are  held  to  be  infamous: 
perjury,*  subornation  of  perjury,"  the  suppression  of  testimony 
by  conspiracy  or  bribery  *  larceny,'  receiving  stolen  goods  know- 
ing their  character,*  forgery,*  barratry,*"  and  other  crimes  which 
raise  a  strong  presumption  of  the  untruthfulness  of  the  party 
under  oath,** 

The  question  is  not  whether  the  offence  be  such  as  to  aflect 
strongly  the  moral  character  of  the  party,  but  where  the  char- 
acter  for  truth  and  veracity  is  apparently  destroyed.  Therefore, 
such  offences  as  adultery,**  common  prostitution,*'  and  the  keep- 
ing of  houses  of  ill  fame,**  or  of  gaming  houses,*'  are  not  in- 
famous crimes.    And  it  seems  that  the  same  is  true  of  obtaining 


1.  I  Bouv.  L.  Diet.  (i;th  cd.)  457. 

J.  United  States  v.  B"lock,  4  Sawv. 
(C.C.)  314;  United  States  v.  V8te«,6 
Fed.  Rep.  861. 

S.  See  I  Greenl.  Ev.,  4  373. 

4.  Howard  t>.  Shipley,  4  East  180; 
AnonyinouB,  3  Salk,  155;  Rer  w.  Teal, 
11  East  307. 

a.  Im  rt  Sawyer,  1  Gsle  and  D.  141; 
B*  farte  Hannen,  6  Jur.  669. 

(.  Buthell  V.  Barrett,  t  Ryan  and  M. 
434;  Rexv.  Proddle,  I  Leach C.C. 441. 

but  a  mere  coiuplracj  to  get  a 
witness's  oath,  which  does  not 
accomplish  this  object,  although 
Indictable,  is  not  infamous.  State  v. 
KejB,  8  Vt  57;  s.  c,  30  Am.  Dec. 
4SO- 

T.  State  V.  Gardner,  t  Root  (Conn.) 
48j;  Lyforf  V.  Farrar,  31  N.  H.  (ii 
Foit.)3i4. 

In  Tennessee,  horse  stealing  is  not 
an  inramous  crime.  Wilcox  v.  Stale,  3 
Htiik.  (TennO  no, 

PsUt  LaxMiiy.— Although  petit  lar- 
ceny is  infamous  at  common  law,  yet 
in  many  of  the  states  it  has  been  reduced 
to  the  grade  of  a  misdemeanor,  and 
made  not  infamous.  See  Pniitt  v. 
MiDer,  3  Ind.  16;  Com.  v.  Keith,  48 
Mass.   (8   Mete.)  531;  SUte  v.   Hurt,  7 


Mo.  311;  Carpenter  v.  NIzon,  <  Hill 
(N.  Y.)  a6o;  Shay  v.  People,  11  N.  Y. 
317;  People  V.  RawEon,  61  Barb.  (N. 
Y.)  619;  People  V.  Alder,  3  Park.  Cr. 
Cbs.  (N.  Y.)  149;  State  v.  Gray,  14 
Rich.  (S.  C.)  171;  Uhl  V.  Com.,  6 
Gratt  (Va.)  706;  Pendock  v.  Macklnder, 
Willis  66.^, 

It  has  been  ktld  in  New  Hampshire, 
however,  a  penon  convicted  of  petit 
larceny  is  infamous.     Lyford  v.  Farrar, 

„      .,  ..        c.) 

500.  It  has  been  held  otherwise,  how- 
ever, in  Pennsylvania,  where  receiving 
stolen  goods  Is  only  a  misdemeanor. 
Com.  V.  Murphy,  3  Clark  {Pa.)  390;  s. 
c,  3  Pa.  L.  J.  290. 

9.  Rex  V.  Priddle,  i  Leach  (C.C.) 
443;  I  Greenl.  Ev.,  4  373. 

10.  Poage  V.  State,  3  Ohio  St.  119; 
State  V.  Candler,  3  Hawks  (N.  C; 
393;  Rex  -a.  Davis,  5  Mod.  74.  See  3 
East  P.  C.  1003. 

11.  See  Utley  v.  Merrkk,  5a  Mass. 
(II  Mete.)  303. 

13.  Little  V.  Gibson,  39  N.  H.  505. 
U.  State  V.  Randolpi),  34  Conn.  363. 

14.  Deer  v.  State,  14  Mo.  348. 

IB.  Rex  If.  Grant,  :  Ryan  £  M.,  N.  P 
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goods  under  false  pretences  in  Massachusetts,'  and  of  embezzle- 
ment in  Pennsylvania.* 

A  person  guilty  of  an  infamous  crime  cannot  be  affected  by  it 
until  after  the  judgment  of  conviction,  as  that  is  the  only  way  of 
determining  his  guilt. ^  A  mere  conviction  without  a  judgment 
rendered  upon  it  ts  not  sufficient.*  The  judgment  fixes  the  in- 
famy if  the  court  rendering  it  has  jurisdiction;'  and  even  tf 
the  judgment  be  erroneous,  the  infamy  attaches  and  continues 
until  it  is  vacated.^ 

in.  Effect — A  conviction  of  an  infamous  crime  disqualifies  the 
party  convicted  from  being  a  witness  in  the  state  or  jurisdiction 
where  he  is  convicted,  unless  he  is  subsequently  pardoned.'  But 
the  disqualification  elsewhere  depends  entirely  upon  the  law  con- 
trolling in  the  jurisdiction  where  he  is  offered  as  a  witness.*  In 
some  of  the  states,  however,  the  rule  excluding  witnesses  who 
have  been  convicted  of  infamous  crimes  has  been  abrogated  ;  but 
even  there  infamy  may  be  proved  to  affect  the  credibility  of  their 
testimony.* 

Infamy  also  excludes  from  jury  service.**  And  some  other 
disqualifications  or  incapacities  are  prescribed  by  some  statutes 
as  the  effect  of  conviction,  either  for  crime  generally,  for  crimes 
of  a  certain  class,  or  for  some  particular  oflence.** 

VKtbXl. 

I.  Definltjon,  606.  i.  By  Revtrial,  611, 

n.  At  Common  Lkw,  607.  2.  By  Pardon,  til. 

III.  Effect  of,  611.  V.  Statutory  ProWeioaB,  6i3. 

IV.  Removal  of,  611. 

L  Deflnititm. — Infamy  may  be  defined  to  be  a  state  gf  incompe- 
tency produced  by  conviction  of  crime  implying  such  a  dereliction 

1.  Utiey  V.  Merrick,  53  Mass.  (11  (N.  Y.)  707;   Sute  v.  Haraton,  €3  N. 

Mete.)  30a.  C.  394;  Com.  u.  Green,  17  Mass.ciq; 

9.  See  Schu/lkill   Co.  v.  Copel/,  67  Schuvlkill    Co.    v.     Cdpelev.  6S    Pa. 

Pa.  386.  386;  Reg.   V.   Alerman.   i   Gale  &  D. 

».  Dawley  v.  State,  4  Ind.  128;  State  361;     Rex   v.    Webb,    11     CoK   C.   C. 

v.  Valentine,  7   Ired.   (N.  C.)    L.  125;  133;  i  Greenl.  Ev.,  4  373. 

Jackson   u.  Osborn.  1   Wend.  (N.   Y.)  8.  Kirtchner   v.   State,  9   WU.   140- 

555;  Skinner  v.  Perot,  i    Ashrn.  (Pa.)  See  l  Greenl.  Ev^  !j  176. 

57;  People  V.  Whipple,  9  Cow.  (N.  Y.)  t.  See  Curtis  -v.  Cochran.  v>  N.  H. 

_„.    ii„i.„j    c*-._„    ..     i^i.M ,  14a;  Com.   r^  Hall,  86  Mass.  (4  Allen) 

30?;  Johnson's CaBe,2Gratt.CVa.)^i; 

„     ,„  R^nold  Ev,  116;   I  Whart  £¥^§397; 

I  Cowp.  I ;  s.  c,  1  Bish.  Cr.  L.,  1)  976. 

Loftl  374;  Rex  V.  Castell,  8  East  77.  10.  See  a  Hale  P.  C.  115;  a  Hawk.P. 

4.  See  Dawlej-  v.  State,  4  Ind.  ia8;  C,  ch.  43,  4  35;  1  Coke  Lit  6  b.;  Dun- 
People  w.  Whipple,^  Cow.  (N.Y.)707;  comb  Trials,  per  Pais  104;  i  Blsh.  Cr. 
Jackson  w.  Osbom,  2  Wend.  (N.  Y.)  L.,  ^  977;  1  Bish.  Crim.  Proc.  914. 
Sss;  United  States  v.  Dickinson.  3  Mc-  II.  Bj  act  passed  No».  .qth,i8i6(»es«. 
L.  (C.  C.)  335;  Barber  v.  Ginzell,  3  40,ch.  i),StateofNevi- York.imposesas. 
Esp.  60.  a  penalty' forchallenging  another  to  fight 

B.  Cookeu.  Maxwell,  1  Stark.  iSr  a  duel,  or  disqualitication  to  hold  or  be 

«.  Com.  V.  Keith,  49  Mass.  (8  Mete.)  elected   to   any  office  of  trust,  proved 

531.  emolument,  civil  or  mllitar/,  under  the 

7.  See  People   t:  Whipple,   g  Cow.  state;  and  in  Barker  r-.  People,  3  Cow. 
G06 
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of  moral  principle  as  carries  with  it  the  inference  or  conclusion  of 
a  total  disregard  of  the  obligations  of  an  oath.' 

n.  At  Commoa  Law.^At  common  law  those  crimes  which  on 
-conviction  work  disqualification  of  a  witness^  are  usually  classed 
under  treason,'  and  such  crimen  falsi*  as  involves  falsehood,  and 
which  may  affect  injuriously  the  administration  of  justice  ;*  but  a 
conviction  of  felony  without  an  attainder  does  not  destroy  the 
competency  of  a  witness*  It  is  said  that  it  is  the  crime,  and  not 
the  punishment,  which  renders  the  offender  unworthy  of  belief,' 
But  on  the  other  hand  it  is  held  that  infamy  of  character  does  not 
render  anyone  incompetent  as  a  witness,  nor  does  the  commission 
of  any  crime,  however  atrocious,  though  acknowledged  ;*  hence, 
in  order  to  incapacitate  a  party  to  be  a  witness,  it  must  be  made 
to  appear  that  the  judgment  was  rendered  by  a  court  of  compe- 
tent jurisdiction  and  for  an  infamous  crime .• 

It  has  been  held,  however,  that  a  conviction  of  an  infamous 

(N.  Y.)  686;  8,  c,  15  Am.  Dec.  3JI,  it  his  competency  m  a  witness.     Rose  v. 

is  ield  that  an  act  [a  conEtitutional  and  Bates.  12  Mo.  30. 

that  thererore  a  judgment  of  conviction  Oattiplncr  to  Defratid  OreOlton. — A 

under   it   legal   and   valid,  and   that  a  conviction  of  the  offence  of  conspiracy 

person  under  conviction  for  that  offence  to  defraud  creditors  does  not  disqualit} 

is  incapacitated  to  hold  office  under  the  the  parw  as  a  witness.     Blckel  v.  Fasig, 

state.  33  Pa.  St.  463. 

1.  Ville  de  Varaovie,  J   Dods.  186;  i  t.  Skinner  v.  Perot,  1   Ashm.  (Pa.J 

Greent.  Ev.  (14th   ed.),  !j  373;  1    Bouv.  57. 

L.  Diet  (isth  ed.)  793.  T.  See  i  Phill.  Ev.  35. 

OflMiM   Ineonalatwit    with    Honutr  WbaX  Orattaa  DIubUltr.— It  Is  said, 

and  Hnmanlty — SOaet  of. — It  has  been  however,  by  the  supreme  court  of  North 

said  that  wnere  a  man  is  convicted  of  Carolina,  in  the  case  of  State  v.  Valen- 

■n  offence  which  Is  inconsistent   with  tine,  7   Ired.  (N.  C.)  L.  335,  that,  "it  la 

the  principles  of  honesty  and  humanity,  not  the  conviction,  then,  but  the  judg- 

the  law  considers  his  oath  to  be  of  no  ment  which  creates  the  disability."    t 

weight,  and  excludes  his  testimony  as  Russ.  onCr.   (5th  Eng.  ed.)  597;  Hawk. 

of  too  doubtful  and  suspicious  a  nature  P.  C..  ch.  6,  4  94,  oc;  1  Phltl.  on  Ev.  31. 

to  be  admitted  in  a  court  of  justice  to  a.  See  State  v.  Valentine,  7  Ired.  (N. 

deprive    another    of    life,    liberty    or  C.)     L.     215,    217;     Rei     v.    Castete 

property.       Layfield      v.     Helllcar,    i  Car«lnion,  8  East  77. 

Bulstr.   154;  Bull.,   N.   P.  291;  Gill  Ev.  f.  See   Campbell   v.   Slate,  23   Ala. 

JS6;  1  Phil!.  Ev.  13.  44i    Utley   v.   Merrick,    «    Mass.   {11 

3.  Aa  admlulon  of  tha  ooDTlotlm  Of  Mete.)  301;  Carpenter  ii.  Nixon,  5   Hill 

•   tUonr   in   another    state    does    not  (N.  Y.)  z6o;  Stale  i'.  Valentine.  7  Ired. 


disqualify  without  the  production  of  (N.  C.)  L.  225;  SchuIylkiU  Co.  1 
the  record.  Com.  v.  Hanlon,  3  Brewst.  Copely,  67  Pa.  St.  386;  Uhl  v.  Com., 
<Pa.)  461.  Gratt.  (Va.)  706;  Wicks  v.  Smallbroke, 


S.  Layfield  v.  Helllcar,  3  Bulstr.  lu;  1   Sid.  51;  Cooke  v.  Maxwell,  3   Stark. 

Rex  V.   Crosby,   5   Mod.   16;   Celiers  183;  Stark.  Ev.,  pt.  2,  p.  1841  note  t,  pt. 

Case,  T.  Raym.  3^;  Co.  Litt.  6.  4,  p.  716. 

4.  King    V.  Senior,  1    Leach    C.  C.  ConTleUoB    FoIlowBd    by    JndfnMBt 

496.  Rmmmwt. — The     supreme     court     of 

B.  Vilte  de   Vareovie,   2    Dods.   174,  North  Carolina  say  in  the  case  of  State 

191.     As   to   what   crimes   disqualify  a  v.  Valentine,  7    Ired.   (N.  C.)   L.  225, 

person  after   conviction,  from   being  a  that  to  render  the  party  incompetent  to 

witness   at   common   law,  see  ante,  tit.  testify  as  a  witness  his  guilt  "  must  be 

[npamous  Crimrs.  legally  ascertained  by  a  conviction  and 

nrandnlent  Conduct  Of  Wttuaa*. — The  that   followed    by   a   judgment.      The 

fraudulent  conduct  of  a  witness  mieht  objection   is   a   strictly   legal  one   and 

affect  his  civil  liability;  does  not  afject  must    be    supported   liy   strictly   k'giil 
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proof.    Thte  c«n  onlj  be  dooe  by  the  of  the   offence   of  obtaining  goodi  by 

record,  and  that  must  show  both  the  falte   pretences  doe«    not    render    the 

conviction  and  judgment;  otherwise  it  party  an  Incompetent  wilnesB,  nor  can 

is  Incomplete  and  not  a  full  record  of  the  record  of  such  conviction  be  given 

the   case.      The    judgment  may   have  in  evidence  for  the  purpose  of  affecting 

been     arrested      and     the     conviction  his  credibility.     See  to  the  same  effect 

thereby  rendered  a  nullity,— as  if  it  never  Campbell  v.  State,  13  Ala.  415,  73. 

had    an    existence."      Rci    v.  Castele  BMalTlsf  Btolan  Oooda. — It  lias  been 

Careinion,  8  East  Tj\  Comyn.  Dig.,  tit.  said  that  a  conviction  af  the  offence  of 

Testimony,  a.  j.  receiving   stolen   goods  does   not  dis- 

Aaunlt  and  Battorr  wltb  Iiit«iit  to  qualify  the  person  as  a  witness.  Com. 
■nrder. — A  person  who  has  been  con-  v.  Murphy,  3  Pa,  L.  J.  290.  But  itwas 
victed  of  an  assault  and  battery  with  held  by  the  supreme  judicial  court  of 
Intent  to  murder,  and  sentenced  to  fine  Massachusetts,  in  the  case  of  Com.  -a. 
and  Imprisonment,  is  a  competent  wit-  Rogers,  48  Mass,  (7  Mete.)  503,  that  ■ 
ness.  United  States  v.  Brockius,  3  person  convicted  of  the  offence  of  re- 
Wash.  C.  C.  99.  In  this  case  the  court  ceiving  stolen  goods,  knowing  them  to 
say  that  "Any  incompetency  produced  be  stobn,  was  not  competent  as  a  wit- 
by  ttie  conviction  of  a  witness  depends  ness.  See  Rohan  v.  Swain,  59  Mass.  (5 
on  the  punishment,  and  not  on  the  na-  Gush.)  281,  afiy,  In  the  latter  case  the 
ture  of^  the  offence.  Yet  where  an  in-  court  say,  after  using  the  above  Ian- 
famous  punishment.  In  the  discretion  of  guage,  that;  "This  does  not,  I  am 
the  court,  is  not  added  there  is  no  dis-  aware,  necessarily  Indicate  that  the  of- 
qualification,  because  It  might  have  fence  is  a  felony,  but  the  distinction 
been  inflicted.  Fine  and  imprisonment  taken  by  the  court  between  the  case  of 
is  not  an  Infamous  punishment.''  a  conviction  for  this  offence  and  that  of 

UlMl — Alabama  Doetiliw. — A  con  vie-  cheating    by   false    pretences,   holding 

tion  of  libel  in  another  state  does  not  that  the  former  does  and  the  latter  does 

disqualify  a  witness  in  Alabama;  nor  is  not    disqualify  (Utlev   v.    Merrick,  51 

the  record  of  conviction  admissible  in  Mass.  (11   Mete.),  303)  tends  to  confirm 

evidence  to  discredit  him.     Campbell  thepasitionat>oveadvanced,thattliiEof- 

t>.  State,  ■ii   Ala.  44,  71.     In  this  cose  fence  is  substantially  of  the  same  char- 

the  court  say:  "Waiving  the  considera-  acter  as  larceny." 

tion  of  the  question  whether  a  convic-  Tatlt  I«rcsiiT. — It  fs  said  by  the   su- 

tion  of  an  infamous  offence  in  another  preme   court  of  New  York,  in  the  case 

state  would  render  the  convict  Incom-  of  Carpenter  v.  Nixon,  5  Hill  (N,  Y.) 

petent  to  testify  in  this,  it  is  sufTicient  to  360,  that   petit  larceny   is   not  a  felony 

state  in  response  to  this  objection  that  within  the  meaning  oil  Rev.  Stat.  701, 

a  conviction  for  libel  does  not   disqual-  $  23,  and   consequently  a  conviction  for 

ify   the   witness.     In   England,  where,  thatoffencedoes  not  render  theoffender 

for  a   libel   against   the  government,  a  an   incompetent    witness;    though   the 

party  was  condemned  to   stand   In  the  fact  of  his  conviction  may  be  shown  by 

pilloryi  thus  suffering  ignominious  pun-  way  of  Impeaching  his  credit. 

Ishment,  It  vn*  ield   not  to  render  him  In   Carpenter   v.  Nixon,  5    Hill   (N. 

incompetent  to  testify  as  a  witness,     a  Y.)  26a,  the  court  say:    "At   common 

Russ.   on  Cr.  (7th  Am.  ed.)  974;  Gilb.  law  petit  larceny  is  a  felony  and  the  of- 

127.     Our   statutes  have   not  changed  fender   an    incompetent   witness   after 

the  common  law  in  this  respect."  conviction  and  sentence.     In  the  case 

gam*— DoclTliie  In  Maaaaoliiisani.—  of  Wark  v.  People,  3  tlill  (N.  Y.)  391;, 
It  is  said  by  the  supreme  judicial  court  ne  were  inclined  to  think,  and  indeed 
of  Massachusetts  in  the  case  of  Utley  had  no  doubt,  that  this  offence  still  con- 
V.  Merrick,  ja  Maes.  {11  Mete.)  303,  tinned  a  felony  at  common  law,  though 
that:  "The  publishing  of  a  malicious  It  was  thought  probable  the  legislature 
libel  is  an  atrocious  offence,  and  is  pun-  supposed  they  had  reduced  it  to  the 
ishable  in  England  by  standing  In  the  gradeof  a  misdemeanor;  we  therecame 
pillory.  Yet  a  person  convicted  of  that  to  the  conclusion  that  the  provision  de- 
offence  and  so  punished  has  been  ad-  fining  what  should  constitute  a  felony 
judged  to  be  a  competent  witness.  See  within  the  statute  did  not  reach  those 
Charter  v.  Hawkins,  3  Lev.  426."  at   common   law   which   were   not  in- 

ObtalnlBX  Oooda  by  FalM  Pretaneea.  eluded  in  the  provision.     I  do  not  think. 

— The  supreme  court  of  Massachusetts  however,  that  thie   conclusion   controls 

say,  in  the  case  of  Utley  v,  Merrick,  53  the  question   wiiether  the  offender  has 

Mass.  (11  Mete.)  303,  ^at  a  conviction  been  restored  tocompetency  as  a  wit- 


ib.  Google 
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At  Commoii  Iat, 


nesi  by  the   section   above  rererred  to.  Dickinson,:    McL.  C.  C  y.y.  United 

The   section  removes  the  common   law  States  v.  Brockjus,  3  Wash.  C  C.  99. 

disqualification   in  all  cases  of  convic-  CartUett*    of   Convlatiou. — In  ordi- 

tion  for   'anjr  offence   Other  than  a  fel-  nary  cases  a  conviction  or  sentence  must 

ony;'  the   term   'felony'   as   here   used  be  proved  by  the  production  of  a  record 

meaning  that  offence  as  defined  \iy  the  regularly  drawn  up.     2   Phill.  Ev.  3sCi, 

revised  statute.     .     .     Petit  larceny  not  Thus, where  it  is  necessary  to  prove  that 

being  a  felony  within   this  provision  of  the  prisoner  is  in  lawful  custody  under 

the  «latute,  though  one  still  at  common  a  sentenceof  imprisonment,  neitlierthe 

law,  it,  of  course,  falle  within  the  class  production  ofthe  sentences  signed  by  the 

of  offences  which  are  accepted  from  the  clerk  of  the  assize,  nor  the  evidence  of 

general  operation  and  not  the  23rd  sec-  a   person   who   heard   sentence  passed 

lion.     All  are  accepted  under  the  de-  upon  the  prisoner  is  insufficient  for  that 

me   of   such  felonies.     The  record  of  purpose.     Rex   ii.    Rourdon,  3   Car.  & 

the  conviction,  however,  was  admissible  K.  a66. 

for  the  purpose  of  affecting  the  credit  BmotH   of   OanTlctlon.— A   record  of 

of  the  witness,  and   the  court  erred  in  the  conviction  of  a  witness  is  the  sole 

refusing  to  receive  it  for  that  purpose,  evidence  of  infamy.     Castelano  ti.Teyl- 

King  V.  Crosby,  5  Mod.  15.  Archb.  Cr.  Ion,  2  Marl.  N.   S.   (La.)  466;  Com.  v. 

L.  135;  Cowen  &  Hill's  Notes  to  Fhill.  Gorham,  99   Mass.  420;    Cushman    1: 

Ev.  66;  2   Hale  P.  C.  278;   I   Phlll.  Ev.  Loker,  2  Mass.  108;  People  v.  Whipple, 

3S;  I  Stark.  Ev.  99."  9  Cow.  (N.  Y.)  707;  People  v.  Herrick, 

Sun*— Beoord   of  ConTloUon  to   Dn-  13  Johns.  CN.  Y.)  82;  Rex  ii.   Cnstello 

paHll.— The  supreme  court  of  Virginia  Careinion,  8  East  77. 

say  in  Uhl  -v.  Com.,  6  Gratt.  (Va.)  706,  The  supreme  court  of  Massachusetts 

that  the  record  of  the  conviction  of  a  say,  in  the  case  of  Com.  ti.  Gorham,  99 

witness   for   petit   larceny    in    another  Mass.  420,  that:  "It  was  the  rule  of  the 

state  is   not   admissible  in   evidence  to  common  law  that  the  production  of  the 

impeach   the   veracity  of   a  witness  in  complete  record,  Including  the  convic- 

Virglnfa.  tion,  technically  so  called,  and  the  tinal 

Bmbaulamant. — The   supreme   court  judgment  thereon  was  necessary  in  or- 

of   Pennsylvania    say,   in   the   case  of  der  to  show  that  a  witness  offered  was 

Schuylkill   Co.   -u.   Copely,  67    Pa.  St.  incompetent    on   account    of    infamy. 

386,  that  one   who   has  been  convicted  This  rule  is  founded  on  the  reason  that 

and  is  undergoing  lils  sentence  for  em-  it  is   always  within  the  power  of  the 

bezzlement  as  a  public  officer  is  a  com-  court,  on   motion  in    arrest   or    for   a 

pelent  witness,  and  that  the  nature  of  new  trial,  to  set  aside  a  verdict  Illegally 

the  offence,  not  Its   punishment,  deter-  or  improperly  rendered  at  any  time  be- 

minee  its  character  and  infamy.  fore    judgment,   and     the    prosecution 

mcnMof  Pntillo  Infuny. — The  stigma  may  in  the  end  result  in  the  defendant's 

of  public  infamy  will  not  affect  the  ad-  acquittal." 

missibility  of  a  witness.    Jones  f.  State,  tame, — Attomar'a   Surrender   of  U- 

BTex.   168.      See    United    States  ii.  oanoa.—Thesupreme  court  of  Michigan 

icklnson.   2    McL.  C.    C.    3 25, '329;  Ae^if  inthecaseofDicktneon v.Dustln,3i 

United   States  ii.  Vanslckle,  1  McL.  C.  Mich.  j6i,that  the  entryon  the  records 

C.  219;  Ville  de  Varsovle,  2  Dods.  186.  of  a  circuit  court  reciting  that  an  attor- 

Thuslt  is  said  that  thecharacler  limited  ney  bad  been  guilty  of  malpractice  and 

by  a  want  of  chastity  does  not  render  directing  the   prosecuting  attorney   to 

a  witness  infamous  in  the  legal  sense  of  draft   the  proper  charges,   whereupon 

the  term.     How  far  the  want  of  c has-  the   attorney    appeared,   confessed   his 

tity  would  impair  a  woman's  credit  is  a  misconduct  and  tendered  a  return  of  his 

question  of  which  the  jury  has  the  sole  licence,   which   was  accepted   and   his 


right  to  judge.    Jot 


*.  Sute,  13  Tei. 


JndcnMnt  uid  ConTloUon. — A  person 
is  not  rendered  incompetent  to  give  evi- 
dence by  a  conviction  of  crime,  but  only 
by  the  judgment  on  the  conviction. 
State  V.  Valentine,  7  Ired.  (N.  C.)  L. 
235;  Bull.,  N.  P.  393.  Consequently  one 
convicted  of  an  infamous  offence  is  a 
competent  witness  until  after  senten 
has  been  passed.  United  States 
10  C.  of  L.— 39 


stricken  from  the  role  of  a 
neys,  is  not  admissible  to  impeach  the 
veracity  of  an  attorney  when  examined 
as  a  witness.  The  court  say  that:  "It 
is  not  proper  on  cross-examination  to 
question  a  witness  upon  his  criminal 
punishment  or  conviction  (Clemens  f. 
Conrad,  19  Mich.  i7o;Wili>ur  r. Flood, 
16  Mich.  40);  but  he  can  onlv  be  di- 
rectly attacked  by  record  evidence  of 
his  conviction,  and  we  do  not  think  this 
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crime  in  another  country  or  in  a  sister  state  of  the  United  States 
does  not  render  the  witness  incompetent  on  the  ground  of  in- 
famy ;'  but  this  doctrine  appears  to  be  at  variance  with  the  opin- 
ion entertained  by  foreign  jurists,  who  maintain  that  the  state  oi* 
condition  of  a  person  in  the  place  of  his  domicile  accompanies 
him  wherever  he  may  go* 

While  infamy  totally  disqualifies  as  a  mere  witness  in  a  case* 
its  effect  and  extent  are  limited  in  the  case  of  a  party  to  the  suit 
who  may  make  anaflfidavit  necessary  to  his  exculpation  or  defence, 
or  for  relief  against  an  irregular  judgment.* 

Whether  or  not  a  judgment  of  conviction  of  an  infamous  crime 
rendered  by  a  foreign  tribunal  of  competent  jurisdiction  is  ad- 
missible to  affect  the  competency  of  a  party  as  a  witness  in  a  state 
or  country  where  the  crime  is  also  held  to  be  infamous  is  not  en- 
tirely settled.' 

document  can  be  u»ed  as  a  record  of  1.     Pjnchon  v.  Steams,  53  Mas*.  (11 

that  sort.     A  record  of  conviction  for  Mete.)  304;  Com.  v.  Green,  17  Mass.  5IJ. 

contempt  of  court  punished  sum  mart  Ijr  See  Sanders  v.  Leigh,  1  Har.   Sc   McH. 

may,  perhaps,  be  comprehended  in  the  (Md.)  380;  Chase  v,  Blodgett,  10  N.  H. 

single  order  and  judgment,  but  where  31;    State   v.   Candler,   3   Hawks.   (N. 

an  attorney  has  appeared  for  any  other  C.)      L.    393;      Com.    v,     Hanlon,  '3 

misconduct  it  can  only   be  done  upon  Breirst.  (Pa.)  ^i. 

specific  charges,  and  an  opportunity  to  >■  See   Story   on   Confl.   L.,   (  630; 

be  heard  upon  them  so  that  there  may  be  Foelii,  Traite  de   Droit  Intern  Prive,  4 

a   full   defence,  and  an  appellate  court  31;  Merlin  Repert,  Z.01,  f  6,  n.  6.     See 

can    never  arrest  to    determine    their  also  3   Am.  &   Eng.  Encycl.  of  L.,  tit. 

legal   sufficiency.     The  judgment   and  Conflict  OP  Laws,  499. 

hearing  must  be,  as  in  other  cases,  upon  Itatntaa  Utttzvylag  OKpMdty. — It  Is 

the  particular  charges  he  Is  called  upon  the  general  rule,  however,  among  Eng- 

to  answer.     £x  farU  Bradley,  74  U.  5.  lish    speaking    people,     that    statutes 

<7  Wall.)  364;  bk.  19,  L.  ed.  214.  which  destroy  capacity  have  no  terri- 

Bajn*  —  Judpnent    of    OonTlctlan. —  torial  force;  and  the  subject  of  a  state 

The    judgment    of   conviction,    when  In  which  such  statutes  obtain  is  relieved 

cHered  against  the  competency  of  the  from   the  disabilities  so  imposed  when 

witness,  must  be  proved  by  the  record  of  he   touches   the   soil  of  a  foreign  state, 

an   authenticated   copy   produced   and  See   Whsrt.  Confl.  of  L.,  44  loi,  loji 

offered   at    the   time   the   witness   was  3  Am.  &  Eng.  Encycl.  of  L.  516. 

sworn    or  in  the   course  of  the   trial.  a.  State  v.  Mullen,  33   La.   An.  159. 

Com.  V.  Green,  17  Mass.   ^ij;  Hilts  v.  4.  'Although  the  general  rule  is  that 

Colvin,  14  Johns.  (N.Y.J  1S2;  People  V.  In   actions  between   third  persons  the 

Herrick,  13  Johns.  (N.  Y.)  81.  testimony  of  a  convicted   person  must 

Parol  ETldiBiUM  of  TiMiivoTtaUoiL — It  be  excluded  (/«  re   Sawyer,  3  Ad.   St 

was  held  by  the  supreme  court  of  Mary.  Eli.  N.   S,  JJi),  yet   he  is   allowed  in 

land,     however,    that    parol    evidence  cases  where  he  is  a  party  to  make   aflS- 

is  admissible  to  prove  that  the  witness  davits  in  exculpationor  defence  of  him- 

has    been    transported    as    a    convict,  self,  or  for  relief  against   regular  judg- 

Clark's  Lessee  v.  Hall,  3  Har.  &  McH.  ments.     Rex  v.  Gardner,  3   Burr.  1117; 

(Md.)  378;  State  v.  Ridgely.  3  Har.  &  Im  re  Davis,  z  Salk.  461. 

McH.  (Md.)   no.      In  the  former  case  6.  Affirming  the   doctrine,     State  v. 


expresses      the      further    Foley,  i<  Nev,  64;  Chase   v.  Blodgett, 
It    was    incumbent    on     lo    N.   ll.    24;  State   v.   Chandler.    \ 

tfie  party  objecting,  in  order  to  show     Hawks   (N.   C.)^  ; 


the    incompetency  of   the  witness,    to  Ion,  3  Brewst.  (Pa.)  461.     Denying  this 

prove  by  record  or  other  evidence  that  doctrine,   Clark's    Lessees    v.   Hall,   2 

he    was    transported    for    some   offence  Har.    &     McH.     (Md.)    378;    State  v. 

made  felony  or  infamous  by  the  com-  Ridgely,   2    Har,   &   Mcfi.  (Md.)  378; 

mon  law  of  England  or  by   the  statute  Cole   v.   Cole,   i    Har.  &J.  (Md.)  573; 

of  Great  Britain.  Com.  «.  Green,  17  Mass.  515,  539,  549; 
610 


ib.Googlc 


Xfteto£  INFAMY.  Braonlnt 

m,  EfEfeot  of. — Where  a  witness  becomes  incompetent  because 
of  conviction  and  sentence  for  a  crime  which  implies  infamy  of 
character,  the  effect  is  the  same  as  if  he  were  dead ;  and  if  he  has 
attested  any  instrument  as  a  witness  previous  to  his  conviction, 
evidence  may  be  given  as  to  his  handwriting  the  same  as  if  he 
were  dead.* 

IV.  Bemoraltrfl — The  disability  of  infamy  mav  be  removed  either 
by  a  reversal  of  the  judgment  or  by  a  pardon.* 

1.  By  Reversal. — The  incompetency  of  a  person  to  be  a  witness 
who  has  been  convicted  of  an  infamous  crime  may,  in  general,  be 
restored  by  a  reversal  of  the  judgment  of  conviction.  In  such  case 
the  reversal  of  the  judgment  is  proved  in  the  same  manner  as  the 
judgment  itself.* 

2.  By  Pardon. — A  pardon  restores  the  party  to  all  former  rights, 
and  is  said  to  make  the  witness  a  new  creature  and  give  him  a  new 
capacity  as  the  consequence  of  conviction  and  judgment.  The 
pardon  removes  the  incapacity  only  when  it  is  a  consequence  of 
the  judgment  according  to  the  common  law  and  not  annexed  to  a 
conviction   by  express   words  ;^    but  where  the  disability  is  an- 


National  TniHt   Co.  v.  Gleason,  77  N.  the  pardon  under  the  seal  or  the  c< 

"■     .75  N.  V-ir-  

8.  3  Mackey  U.S., 

n  Confl.  L.,  44  91,  93,  104,  his  identity  with  the  person  named  in 


Y.   400;  Sims  V.  Sims,  75  N.  V.  466;  monwealth  Is  produced,  is  competent  as 

'"       '"  "       "   —    3  Mackey  U.  S.,  D.  a  witness  if  he  accept  the  pardon;  but 

"    ""  his  identity  with  the  person  named  in 

the  pardon  must  be  established.     Com. 

I.  JoVies  V.  Mason,  >  Sir.  833;   Stark,  v.  Hanlon,  3  Brewst.  (Pa.)  461, 

Ev..  pt.  2.  4  193;  pt.  4,  p.  733.  Snorln  F«t<Iciii. — A  pardon,  although 

S.  Hoffman  r.  Coster,  1  W  hart.  (Pa,)  statinglhe  date  of  conviction  improper^, 

453.  is  sufficient  to  restore  the  incompetency 

S.  t  Fhiil.  Ev.  (6th   Am.  ed.  from  9th  of  a  witness  if  It  is  possible  to  show 

London  ed.)  i\.  that  It  was  intended  to  cover,  and  does 

]n  Texas   the   reversal   of  the  judg-  cover,  the  offence  of  which  the  record 

ment,  if  for  felony,  or  a   pardon  Is  nee-  shows  the  pr  Eg  oner  to  be  guilty.     Losser 

«ssary  to  restore   the   witness  to  com-  v.  Ohio   &  P.   R.  Co.,  1   Grant's   Caa. 

pelencv,  and  in  case  of  perjury  there  is  (Pa.)  329. 

no  relirf.     Code  Grim,  Proc.  art.  730.  RmaMlont  of  Purdon. — Theaupreme 

4.  People  V.  Pease,  3  Johns,  Caa.  (N.  court  of  Pennsylvania  say,  in  the  case 

Y.)333;  s,c.,  II  Am.  Iur.360,362.     See  of  Hoffman  i/.  Cosier,  2   Whart.  (Pa.) 

Howser  v.  Com.,  51   Pa.  SI.  332;  Com.  453,  that  a  pardon  by  the  President  of 

■V.  Hanlon,  3  Brewst.  (Pa.)  461;   Losser  the  United  States,  reciting  that  J  B  was 

f.   Ohio   &    P.  R.  Co,,  1    Grant's  Cas.  convicted    at    a    circuit   court   of   the 

(Pa.)  309;  Hoffman  r.Co8ter,2  Whart.  United  Slates  of  passing  a  counterfeit 

(Pa.)  4<;3.  bank  note  and  sentenced  to  three  years' 

A  pATdon  sruitad  ktttr  t«rm  of  tan-  imprisonment,  and   concluding   "  I   do 

tanos    has   been   fully   served   restores  hereby  remit  unto  him,  the  said  J   B, 

competency   but    not    full    credibility,  the   remainder  of   said   sentence,   and 

United   States   -b.   Tones,  3  Wheel,  Cr.  order  him  to  be  liberated  from  further 

Cas.  (N.  Y.)  454;   Hoffman    v.  Coster,  Imprisonmenton  the  payment  of  costs," 

a  Whart.  (Pa.)  4^3.  would  restore  the  competency  of  J  B  ai 

Avaxdon  beTore  «oiiTlotloii   restores  a    witness.      The    court    say:      "The 

.competencv.    Ex  farle  Garland,  71  U.  remainder  of  the  sentence  embraced  all 

S.  (4  WallO  333;  bk,  18,  L,  ed.  336.  except  that  which  had  been  executed,  as 

WlUunit  pttrdon  Inftm;  rsmkliUi  In  well  what  is  expressed  In  the  pardon 

Louisiana.     See  Slate  v.  Benoit,  16  La,  Itself    as   the   legal   consequencea  that 

An.  373.  follow   from   it.      A   remisalon   of  the 

PifdonlltutlMAaasptcd. — A  criminal  whole  sentence  could  not  do  more  since 

under  conviction  of  felony   for  whom  it  could  not  undo  what  had  been  doiHb 
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Statnt«T7  Fnmsimu.  INFAMY.  SUtnterr  PmtU«i. 

nexed  to  the  conviction  of  a  particular  offence,  by  the  express 
words  of  a  statute,  the  general  rule  is  that  a  pardon  will  not  restore 
his  competency.  Thus,  if  a  man  be  found  guilty  on  an  indictment 
for  a  felony  at  common  law,  a  pardon  will  make  him  a  good  wit- 
ness; but  if  he  be  convicted  of  perjury  or  subornation  of  per- 
jury he  will  not  be  rendered  competent  by  a  pardon,  if  the  statute 
expressly  provides  that  he  shall  never  be  admitted  to  give  evi- 
dence in  any  court  of  record.'  And  in  those  cases  where  the  par- 
don is  conditional,  the  condition  must  be  shown.*  In  those  cases, 
however,  where  a  witness  states  that  he  has  been  convicted  of  a 
felony  and  pardoned,  it  seems  that  he  is  competent  without  pro- 
ducing the  pardon.' 

VL  Statntory  PnmsiiHU. — In  England,*  and  in  most  of  the  United 
States,  the  disqualification  of  infamy  is  removed  by  statute,  leav- 
ing the  fact  of  conviction  to  be  proved  for  the  consideration  of  the 
jury  upon  the  sole  question  of  credibility.  Such  is  the  present 
state  of  the  law  in  California,*  Colorado,*  Connecticut,'  Dela- 
ware,* Georgia,*  Illinois,"*  Indiana,**  Iowa,**  Kansas,'^  Maine,'* 

One  of  the  consequences  resulting  from  241;  3  N.   Y.  Rev.  SUt.   681;  5    Eliz. 

the  sentence  was  the  disabilitj'  of  the  Ch.  9. 

party  to  be   Bworn   as   a   witnesB;  and  In   Holridge   v.   Gillespie,   2   Johns, 
where      all     the     sentence      removed  Ch.  (N.  Y.)   30,  35,  an   objection  was 
together  with  the  consequences  of  the  made  and  sustained  to   the   reading  or 
sentence,  except  what  had  been  suffered,  the  deposition  of  a  party  on  the  ground 
this   disability  is   removed.      It   cannot  that,  having  been  convicted  of  statutorj- 
exist   separate  from  the  sources   from  perjury,  though   pardoned   by  the  go v- 
which  it  is  derived.     As  to  the  language  cmor,  his  competency  as   a   witness  is 
of  the  pardon  it  does  not  appear  that  not  restored    (Rex  v.  Crosby,  2   Salk. 
any  particular  form  of  words  is  necee-  689;  Peake's  Ev.  129;  Phill.  Ev,  28),  the 
sary  in  such  an  Instrument.     In  some  statute  having  made  the  total  disability 
of   the   ancient   pardons    a   variety   of  to  become  ..  witness  a  part  o(  the  pun- 
language    is    found,    such    as    acquit,  ishment    and    conviction    is   re  versed - 
fardon,  release  and  exonerate,     3  Co.  See  1  N.  R.  L.  171;  Sess.  24,  ch.  74,  ^1. 
nst.   334.      In   others   only   the  word  a.  Beverige's  Case,  3  P.  Wms.  485. 
pardon.     3  Co.  Inst.  235.     In  the  forms  Proof    of     Pudon — How    Had*. — A 
used  by  the  executives  of  Pennsylvania,  granting  of  the  pardon  is  to  be  proved 
the  word  remit  is  employed;and  also.it  by  its  production  under  seal.     1   Phill. 
would    seem,  in    those    given    by   the  Ev.C6th  Am.ed.)from9th  Londoned.21- 
executiveofthe  UnitedStateB;norisit,  8.  Howscr  Ti.  Com.,  51  Pa.  St.  331. 
we   conceive,   necessary   to   remit    the  4.  6  &  7  Vict.,  ch.  S5;   14  &  15  Vict.„ 
crime  or  offence,  thou^  it  is  also  often  ch.  99;  2  Tayl.  on  Ev.,  4J  1346,  1347. 
done  in  the  English  forms.     Our  prac-  C.  I  Hilt.  Code,  ^  I,  1879. 
lice     is     to     recite     the    offence     and  6.  Gen.  St.  1877.  ch,  104. 
conviction     and    sentence    and     then  T.  Rev.  St.   1849,  tit.   t,  ^  141;  Gen., 
remit  the  sentence,  and,  as  it  is  by  the  St.  1875,  ch.  440. 
sentence  the  disability  attaches  as  one  S.  Laws  of  1374,  P-  ^5'- 
of  its  consequences,  this   form   would  9.  Code  1882,  4  3854.     Frain  v.  State, 
seem  appropriate.     In   x  Co.  Inst.  235,  40  Ga.  519. 

it  appears  that  the  King  s  remitting  tlie  10.  Rev.  St.  1880,  ch.  50;,  %  i.     Bar- 
indictment   before   conviction   pardons  tholomew  r.  People,  104  ifl.  601. 
ilie   offence;  a  fortiori  after   sentence.  11.  Code,  k  243-     Glenn  v.  Clore,  4* 
Remitting   the    sentence    pardons    the  Ind.  60. 
offence."  18.  Code  1851,  art,  2380;  Rev.  Codff 

1.  See  Hollridge  I'.  Gillespie,  2  Johns.  1880,  p.  3636. 

Ch.    (N.   Y.)   30,   3s;   Houghtaling  v.  13.  Comp.  Laws  of  1879,  j  3847. 

Kelderhouse,  i   Park*.  Cr.  Cas.  (N.  Y.)  I*.  Laws  of  1861,  ch.  53. 
(il2 
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INFANTS. 

Massachusetts,*  Michigan,*  Minnesota,'  Missouri,*  New  Hamp- 
shire,* New  Jersey,"  New  York,'  North  Carolina,*  Rhode  Island,* 
Vermont,"*  Virginia,*'  and  Wisconsin,** 

IHTAMTB.— (See  also  Bail;  Bills  and  Notes;  Bonds 
Carriers;  Child;  Conflict  of  Laws;  Contracts;  Costs 
Deeds;  Divorce;  Domicile;  Equity;  Equity  Pleadings. 
Error;  Estoppel;  Guardian  and  Ward;  Parent  and 
■Child.) 

1.  DeBnltkm,  613.  a.  Contracts,  644. 

II.  Privileges    and     Disabilities     ia  6.  Conveyance!,  649. 

Qeneral,  615.  e.  Restoration     of     Coniidera- 
1.  Legiitaiive  Relief  from  No»'  Hon  on  D\sajirma»ce,f>^. 

age,6t^.  d.    Contracts  for  Service,  6^. 

I.  Ri^it  to  Hold  Office,  615.  «.   Infant     Married     Women, 


3.  Rigkt  to  Make  a  Will,  618 

4.  Testimony  of  Infants,  619. 

-      ■'  tge,  622. 
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6.  Childen   Ventre  sa  Mere,  f^.  y  Acts  Binding  Ufon  lHfamls,fie». 

7.  Custody  of  Infants,  6^8.  a.  Contracts  for    Necessaries, 
ill.  Acts  and  Contracts  of,  and  Con-  660. 

veyanccB  by  and  to  Infants,  6]8.  b.   Other   Acts    Binding   afan 

\.  Rigkt   of  the    Infant  to    Avoid  Infants,(i&] 

His  Ads,  63S.  IV.  Torts,  LlabUity  and  Right  of  Ac- 

a.    Void  and  Voidable,  6]8.  tion  for,  668. 

i.   Trading    and    Partnerakip  t.   Torts    Committed  by    Infants, 

Contracts,  639.  668. 

c.  Time  for  Avoidance,  643.  a.  Frauduleni  Refreaentaiious 

d.  Infants'  Relief  Act,  644.  as  to  A^,  670. 

a.  Ratification  and  Avoidance,(t^.  1.   Torts  Against  I  nfamts,Oj\. 

1  SsraiTIOB. — An  infant  is  a  person  who  has  not  yet  arrived 
at  the  age  of  majority.     This  age  is  placed  by  the  common  law 

1.  Gen.  St.,  ci).  31,  ^  13;  Pub.  St„  ch.  la.  Rev.  St.  1878,  J  4073;   Sutton  v. 

169,  %   18;  Laws  of  i3^2,  cii.  312,  4  60.  Fox,  55  Wis.  531. 

Com.  V.  Gorham,  90  Mass.  ^o;  New-  BxcspUani. — In   a  few  states  an  ex- 
hall  V.  Jenkins,  68   Mass.  (2  Gray)  562.  ception   is  made  in  the  case  of  a  person 

3.  Rev.  St.  1846,  ch.  101,  ^  9^;  Laws  convicted  of  perjury,  such  person  not 
of  i86i,ch.  125,  p.  118.  Diclunson  t>.  being  permitted  to  testify,  even  though 
DusCin,  II  Mich.  561.  he  has  received  a  pardon  or  has  suffered 

!.  St.  1878,  p.  79J,  ^  7.  the  full  punishment  provided  by  law  for 

4.  United  States  v. 'Bieousch,  i  Fed.  the  offence.     Among  these  states   1 


Rep.  J13;  8.  c,  I  McCr.  C.  C.  4J.  Florida    (Thompson's   Dig.    334,   335; 

5.  Gen.  Law  1878,  ch.  228,  4  17.  Dig.  of  Law   1881,   p.  318);  Maryland 

6.  Rev.  St.,  p.  278,  i  I.  (Rev.  Code  1878,  p.  741,   \  i);  Missis- 


7.  Lawgofi86g,  ch.  678;  Code  Civ.  sippi  (Rev.  Code  1880,  4  1600), 
Proc,  4  832;  People  v.  McGlain,9i  N.  South  Carolina  (Gen.  St,  1S82,  4  3532). 
Y.  J41;  Perry  I'.  People,86  N.  Y.353;s.  In  AtkAuas  the  parties  may  consent 
.c.,62How,(N.Y.)  Pr.148;  National  T.  to  receive  the  testimony  of  a  person 
Co.-D.Gleason,77N.  Y.4oo;Donohuei'.  convicted  of  one  of  the  highergrades 
People,  56  N.  Y.  20S;  Delamatcr  v.  of  crime.  Dig,  of  St.  1874,  4  24, 
People,  5  Lans.  (N.  Y.)  332.  In  TennaiiM  such   Incompetency  re- 

8.  Rev.  St.  1873,   p.  388,  $   14;    State  mains  until  the  full  rights  of  cltiiienship 
V.  Oarston,  63  N.  Car.  294.  are   restored    according  to  the   statute 

».  Pub.  St.  1882,  ch.  214,  4  38.  provided.     St.  1871,  4  3812. 

10.  Rev,  St,  tSSo,  \  1008.  VHere  Incompetenoy  at  conunan  law 

11.  Johnson   v.   Com.,  2   Gratt.  (Va.)  has  bean  TsllSTed  by  statute  and  it  is 
581.  sought  to  impeach  the  credibility  of  the 
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a.  Conlrihalory  ^egligenctjS/j^  i.  Actiam  by  InfanU,  679. 

h.  Suit  ef  Partnt  and   Child  1.  Actions  Against  /»/a«/j,  686. 

for  Injury,  678.  3.  Suits  in  Equity,  6gi. 

c  Compromise*  for  Injuries,  4.   Validity    of    yudgmenfs    and 

&JIJ.  Decrees.  694. 

V.  Actiona  by  and  Agalnat  Infonta,  VI.  Responsibility  for  Crime,  697. 

for  both  sexes  at  twenty-one  years.*     In  some  States,  however, 
females  attain  their  legal  majority  at  eighteen.*     Popularly,  it 

witness,  the   judgment   of    conviction  down   by  Schouler,  Dom.  Rel^  4   393. 

must  be  offered  in  evidence.     Com.  v.  First,  Ihat  the  actual  domicile  will  be 

Gorham,  99  Mass.  ^jo.  preferred     to   the    domicile    of    birth. 

Beoord  Adndssltila  to  AlIMt  Oradlt  of  Second,  that  the  law  or  situation  of  real 

tlw  Witnail.— Com.  i<.  Hall,   S7   Mass.  property    must    prevail    over    lhat   of 

(4  Allen)  3031  Com.  £>.  Knapp,  26  Mass.  domicile.     Third,  that  the  law  of  the 

(9  Pick.)  497.  place  where  a  contract  is  made  must 

In  Taxas,  to  disqualify  a  witness  con-  prevail  over  that  of  domicile.     Male  v. 

victed  of  perj  ury  on   information  from  Roberts,    3    Esp.    163;    Saul     v.    Hi* 

another  State,  ft  should  be  shown  that  Creditors,  17   Mart.  (La.)  569;  Huey'a 

perjury  Is  a  felony  in  such  foreign  Slate,  App.   I    Grant   (Pa.)   51;  Story  Confl. 

and   that  it  could  l>e  prosecuted  upon  Laws,  1)1)  75,  8j,  331. 

such  information.     Pitner  v.  State,  33  In    Barrera   v.   Alpuente,   18    Mart. 

Tex.  App,  366.  (La.)  69,  it  was  decided  that  when  an 

V.  Ag«    ftf    Hijortty. — Pull     age     Is  infant  becomes  of  age  in  the  country  In 

attained   on  tbe  beginning  of  the  da^  which    he  is,   he   remains  of  age,  n» 

next  preceding   the   twenty-Hrst  anm-  matter   what   may  be  the  laws  of  the 

versary  of  birth.     "Thus  if  a  person  country  Into   which   he   removes.      In 

were  born  at  any  hour  on  the  first  day  Hiesland  v.  Kuns,  8  Blackf.  (Ind.)  345, 

of    January,   a,   d.   1801    (even   a   few  an   infant   of  age   in    Ohio  (18  years] 

minutes  before   twelve   o'clock  of  the  removed    to   Indiana    Itefore   she    was 

night  of  that  day),  he  would  be  of  full  twenty-one,  the  legal  age  of  majority  In 

age  at  the   first  instant  of  the  31st  of  Indiana.     It  was  lie/i/ that  being  of  age 

December,  A.  D.  i8zi,  although  nearly  by  thedomicile  oforiginshe  wasentitled 

forty-eight  hours  before  he  had  actually  to  change  her  domicile,  and,  electing  to 

attained   the   full  age  of   twenty-one,  make   Indiana  her  home,  she  became 

according  to   years,  days,   hours   and  subject  to  the  laws  of  that  state  and 

minutes;  t>ecause  there  is  not  in  taw,  in  became  an  infant  again  until  she  was 

tbis  respect,  any  fraction  of  a  day;  and  twenty-one. 

It  is  the  same  thing  whether  a  thing  Is  In  Thompson  v.  Ketcham,  8  Johns- 


done   upon  one  moment  of   a  day  or  (N.   Y.)   189,  suit    was   brought   1 

another."      State   v.   Clarke,   %    Harr.  promissory   note    made    in     yamaica. 

(Del.)  SS7;  Wells  v.  Wells,  6  fnd.  447;  The  defendant  pleaded  infancy.     Held, 

Hamlin   v.   Stevenson.  4   Dane   (Ky.)  that  he  must  show  that  the  plea  would 

TO7;  Herbert  v.  Turball,  1   Keble  589;  be  good  in  yamaica. 

r  Itzhueh  v.  Pennington,  6  Mod.  159;  z  When  an  infant  has  been  disseised, 

Kent  Com,  133.     Judge  Redfield  dis-  his  right  of  action  for  the  recovery  of 

sents  from  the  doctrine  laid  down  in  the  land  will  be  governed  by  the  law  in 

the  opinion  quoted,  i    Redf.  on   Wills  force  when  he  becomes  of  age,  and  not 

18-zo.  by  the  law  in  force  at  the  time  he  was 

In  Ca/i/i>rH:'ii  a  personis  of  age  atthe  disseised.      Gilker  v.   Brown,  65   Mo- 

first  minute   of  his    proper    birthday,  349. 

Civil  Code,  ^  5026.     So.  Dak.  Civ.  C.  a.  A  woman  is  of  age  at  eighteen  (by 

to.  statute)    in    Vermont,    Ohio,    Illinois, 

In  Louisiana  and  Texas  the  common,  Iowa,    Minnesota,    Kansas,   Nebraska, 

and  not  the  civil  law,  prevails.     Means  Maryland,   Missouri,  Arkansas,    Call- 

V.  Robinson,  7  Tex.  502.  fomia,     Colorado,     Oregon,     Nevada, 

Confllot  of  lAWiaato  Axaof  Kajority.  Washington,  Dakota,  Idaho.  Stimson 
— In  case  of  any  conflict  of  laws  arising  Am.  St.  Law,  J  6601.  And  see  Spar- 
over  the  time  at  which  an  infant  arrives  hawk  Ti.  Buel,  9  Vt.  41;  Stevenson  v. 
at  majority,  the  following  rules  are  laid  Wcetfall,  i^  111.  309;  Cc^l  ti.  Raph,  14 
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A  MnbOlttM.  INFANTS.  L«u»ttn  BdM 

means  one  of  tender  age,  who  is  quite  incapable  of  taking  care 
of  himself;  a  child,  in  fact,  under  seven  years  of  age;  and  one 
who  has  reached  years  of  discretion,  but  not  of  majority,  is 
usually  styled  a  minor.' 

TL.  Pritcleqeb  Ajn>  DiSABiLinEB  dt  Oehekai. — 1.  legisIatiTa 
Xelief  from  Non-A^. — In  several  States,  the  statutes  allow  a 
minor,  under  certain  circumstances,  to  obtain  a  decree  of  court 
rendering  him  of  age  for  all  purposes  of  property  and  contract.* 

2.  Bi^ht  to  HoU  Offloe.^Offices  where  judgment,  discretion 
and  experience  are  essentially  necessary  to  the  proper  dischai^e 
of  the  duties  they  impose,  or  offices  of  pecuniary  and  public  re- 
sponsibility cannot  be  held  by  infants.*  So  an  infant  cannot  be 
appointed  an  executor  or  administrator.  The  general  practice  is 
to  appoint  some  person,  generally  the  guardian,  to  act  during 
the   minority   of    the   infant   entitled   to   administration.*    The 

Minn.  194;    Parker  ».   Starr,   31    Neb.  law  to  give  validity  to  the  acU  of  an 

680;  Jackson  v.  Allen,  4  Colo.  263;  and  infant  in  another  State.  State  v.  Bunce, 

gee  Dent  v.  Cork,  65  Ga.  400.  65  Mo.  349. 

In  ^ar^/asi^,  a  female  infant  between        3.  Borvlaa   of   Froceil. — The    reason 

sixteen  and  twenty -one  may  give  a  valid  Eeems  to  be  that  an  infant  cannot  be 

receipt  for  her  propertj,  but  not  an  ac-  held   legally   responsible   for  his  acts, 

knowledgmcnt   for  the  payment  of  an  Thus  an  infant  may  serve  a  writ  where 

equivalent,     Crapster     i'.    Griffith,     3  he  is  deputized  by  the  sheriff  who   is 

Bland.  Ch.  fMd.)  5.     In  afew  States  a  responsible  to  the  plainCifT  for  the  acts  of 

woman  is  of  age  on  marriage.     Chubb  his  deputy.     Moore  v.  Graves,  3  N.  H. 

w.  Johnston,  II  Tex.46g;undBee  White  40S;  Barrett   v.   Seward,    aa    Vt.    176, 

».  Latimer,  II  Tex.  61.  So  also  in  Ore-  Poland,  J.,  dissenting;  but  an  infant 

gan.     In  Nebraska  a  married  woman  cannot  be  specially  authorized  to  serve 

over  sixteen  is  of  age.     Ward  f.  Lav-  process   by   the   magistrate   signing  it, 

erty.  19  Neb.  429.     In  Itnaa,  Texas  and  for  in  this  case  there  is  no  one  responsi- 

Laaisiana  all  minors,  male  and  female,  ble  to  the  plaintiff  for  misfeasance,  non- 

attain     their     majority    on     marriage,  feasance,  elc.     Harvey  v.   Hall,  xi  Vt. 

Sttmson  St.,  Ij  6601,  31 1.  That  an  infant  cannot  serve  process 

1.  Eversley,  Dom.  Rel.,  p.  784.    The  see  Tyler  v.  Tyler,  3  Root  (Conn.)  519; 

law  does  not  recognize  this  distinction,  Cuckson  i\  Winter,  2  Man.  Sl  Ry.  313. 

for  the  "child  of  nineteen  is  as  the  child  In  fadiana   it   is   /leld  that  an  infant 

of  five  years  old."  H  ear  le  ti.  Green  bank,  may  be  deputed  lo  serve  a   particular 

3   Atk.  691;.   703;   and   see   Morgan  v.         

Thorne,  7  M.  &  W.  400,     But  a  minor  deputy.  N, 

may  have  a  voice  in  the  choice  of  its  9  Ind.  243. 

guardian,  while  an  infant,  in  the  sense         Where  an  Infant  has  sat  as  a  juror. 

above  used,  may  not.  the  verdict  will  not  be  set  aside,  though 

3.  Kansas,    Arkansas,    Texas,    Ala-  the  losing  party  did  not  leam  of  the  in- 

bama,   Mississippi,    Louisiana.     When  fancy  of  the  juror  until  after  verdict. 

thus  emancipated  he  ma^  be  appointed  Wassum  v.  Feeney,  lai  Mass.  93;  s.  c.. 

administrator.     Succession  of  Lyne,  13  33  Am.  Rep-  35S. 

La.  Ann.  1  sj.  Or  become  surety  on  a         An  infant  cannot  act  as  bailiff,  faclor 

bond.  Cooper  r,  Rhodes,  30  La.  Ann.  or  receiver,  as  he  cannot  be  charged  on 

533.     But   the  statute  authorizing   the  an  account.     Tyler  on  Infancy  &  Cov.. 

removal   of  the   disabiliUes   of  minors  I)   7;  he   cannot   act   as  justice  of  the 

applies  only  to  such  minors  as  are  capa-  peace.  Golding'a  Petition.  ^7  N.  H.  146; 

ble  of  attending  to  their  own  business,  s.  c,  34  Am.  Rep.  66.  Though  he  may 

and  an  order  of  the  probate  court  re-  serve  as  notary  public.     United  States 

moving  the  disabilitiesof  a  minor  under  v.  Bixby  (Ind. 1,9  Fed.   Rep.  78.     An 

fourteen  is  void.     Doles  v.  Hilton,  48  infant  may  act  as  clerk  of  amilitiacom- 

Ark.  los.     See  Cox  v.  Johnson,  80  Ala.  pany.  Dewey  Ex  f  arte,  11  Pick.(Ma8s.} 

23,     But  such   a  statute   can   have   no  26;, 

effect  outside  the  State  in  which  it  is        4,  laCutt  ExwtnUr  orAdmlnlatrktor. 
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court  will  never  appoint  an  infant  as  trustee,  and  if  he  is  named 
as  such   in  any  instrument,  someone,  genenilly  his  guardian,  will 

— An  infant  cannot  hold  an  office   re-  has  been  appointed  executor  is  at  the 

quiring  the  receipt  or  disbursement  of  time  of  the   probate  of  tlie  wlli  under 

money.     Claridge   v.   Evelyn,  5   B.  &  the   age  of  twenty-one  yearB,  adminis* 

Aid.  81.     So   an  infant  cannot   act   as  (ration  with  the  wili   annexed   may  be 

administrator,  executor  or  trustee.  Col-  granted    during    his    minority,   unless 

llns  V.  Spears,  i  Miss.  310;  In  re  Goods  there   is   another  executor  who  accepts 

of  Duchess  of  Orleans,  l  Sw,  St  Tr.  353;  the  trust."  And  see  also  Rev.  Stats,  of 

Schouler,  Dom.  Rel.,  f)  394-  But  if  he  is  Wis.,  I,  3797;  StaU.  Minn.,  ch.  jo,  {  7. 

appointed  to  such  an  office  he  will   lie  This  rule  is  recognized  in  other  iurls- 

liable  for  money  received  after  his  ma-  dictions.     Pitcher   v.   Armat,   j    How. 

iority,  but  not  to  account  for  his  admin-  (Miss.)  58S;  Ellmaker's   Est.,  4   Watte 

istraUon  during  minority.     Hindmargh  (Pa.)  34;  Taylor   v.   Barron,  35  N.  H. 

T.   Southgate,  3   Rues.   324.  Carow  v.  484,  493. 

Mowatt,  1  Edw.  Ch.  (N.  Y.)  57.  If  there   are   several   executors,  and 

In   1S56,  S,  then  in  his   seventeenth  one  of  them  is  of  ful]  age,  no   adminis- 

year,  qualified  as  one  of  the  administra-  (ration  of  this  kind  ougM  to  be  granted, 

tors  of  H.     He  paid  out  on  just  debts  because  he  who  is  of  full  age  may  ese- 

all  the  aesets  that  came   to   his   hands,  cute   the   will.     Williams  on  Exrs.  479, 

but  did  not  apportion  them  ratably,  lie  480.     See   Cartrieht's   Case,   I  Freem. 

turned  over  everything  in  hie  hands  to  258.  and  see  also   Pub.  StaU.  Mass.,  ch. 

his  CO -administrator    in  1858   and   left  129,  k  4,  that  "when  a  person  named  aa 

the   State.     In    1877   a   bill   was   tiled  executor  of  a  will  is  at  the  time   of  the 

charging  S  with  <^inJa;CiiffV.  He  pleaded  probate     thereof    under    the    age     of 

Infancy,    //e/rf,  S  being  an  infant  and  twenty-one  years,  theother  executoror 

Innocent  of  fraud  or  tort,  was  not  liable  executors,  if  any,  shall   administer  the 

for   the  alleged    devastavit.     Saum  v.  estate   until   the   minor   arrives   at  full 

Coffelt,  79  Va.  510.  age,  when,  upon  giving  bond  according 

Where  the  only  next  of  kin  is  a  to  law,  he  majf  be  admitted  as  joint  ex- 
daughter  sixteen  years  old.  the  court  ecutor  of  such  will." 
A«//she  could  not  be  appointed  admin-  In  Wailis  v.  Wallis,  i  WinsL  (N. 
istrator  of  her  father's  estate,  nor  have  Car.)  78,  the  rale  is  laid  down  that 
a  voice  in  the  appointment,  and  a  cred-  where  the  widow  is  a  minor,  the  court 
Itor  of  (he  estate  received  the  appoint-  may  appoint  an  administrator  durante 
ment.  Rea  v.  Englesing,  56  Miss.  463.  minoritate  and  give  the  administration 
The  fact  that  the  minor  is  a  married  to  her  on  her  majority,  or  may  Gil  the 
woman  does  not  qualify  her  to  act.  office  on  her  appointment.  The  Eng- 
Briscoe  v.  Tarkington,  5  La.  Ann.  192.  lish  rule  is  to  appoint  the  guardian  of 

Where  a  minor  is  appointed  execu-  the  minor  to  the  temporary  administra- 
tor, the  court  will  appoint  an  adminis-  tion.  lohn  v.  Bradbury,  L.  R.,  i  P.  & 
trator  <Htn  testamento  annexe,  durante  D.  243.  And  this  is  the  rule  in  New 
minoritate;  and  so  also  in  the  case  of  York  by  statute.  McClellan's  Practice 
an  infant  who  is  entitled  to  administer  in  Probate  Courts,  p.  131;  2  N.  Y.  Rev. 
as  next  of  kin,  the  court  will  appoint  St.  74;  pt.  2,  ch.  6,  tit.  2,  art.  2,  4  27.  So 
someone  to  act  during  his  minority,  in  Louisiana,  the  parents  of  a  child  are 
Schouler,  Exre.&  Admrs.,  $  132;  Wms.  entitled  to  act  for  him.  Gusman's  Succ, 
on  Eirs.  481,  4S1  ;  Cope  v.  Cope.  16  36  La.  Ann.  199.  But  in  general  It  mtty 
Ch.  Div.  49.  This  administration  con-  be  said  that  the  probate  courts  in 
tinues  until  the  disability  of  the  infant  America  are  bound  by  no  hard  «nd 
ends,  and  the  latter  then  takes  the  duty  fast  rules  in  the  appointment  of  admin- 
on  himself.  A  provision  in  a  will  that  istrators  in  such  cases,  and  may  pass 
A  shall  act  as  executor  until  the  testa-  over  minors  and  next  of  kin  and  «p- 
tor's  son  becomes  21  years  old,  is  not  point  whomever  tbey  deem  best  fitted 
an  appointment  of  the  son  as  executor  for  the  office.  William's  App.,  7  Pa, 
when  he  arrives  at  21.  Frisby  i-.  With-  St.  259;  Pitcher  v.  Armat,  j  How. 
crs,  61  Tex.  134.  (Miss.)   288;    Schouler,   Exrs.,    4    133; 

In  America,  this  matter  Is  sometimes  Wms.,  Exrs.,  p. •479, 480;  3Redlieldoii 

regulated   by   statute,  as  in   Massachu-  Wills  *io5;  though  if  no  special  objec- 

setlg,  where  ft  Is  provided  (Pub.  Stats.,  tion  exists  It  is   regarded   as   proper  to 

ch.  130.  ^7)  that  "when   a  person  who  grant  administration   to   the  guardian. 
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be  appointed  to  act  in  his  stead.*  Whenever,  however,  property 
is  conveyed  to  an  infant  under  such  circumstances  as  would 
■create  a  constructive  trust  in  an  adult  grantee,  there  is  a  tendency 
in  the  courts  to  hold  that  the  infant  takes  the  beneficial  interest 
-also.'     Infants  may  hold  offices  which  are  purely  ministerial,  and 

2:8.  A  trust  which  requires  the  exer- 
cise of  discretion  cannot  be  exercised 
n,  on  by  an  infant.  King  v.  Bcllord,  i  H.  & 
linis-  M.343;  Lewin, Trusts,  pp. 37-8.  If  an 
_  ,  .  1  the  infant  is  named  as  trustee  in  an  instru- 
absence  of  statutes,  a  question  on  which  ment,  the  estate  will  vest  in  him.  No 
tlie  American  courts  do  not  seem  to  l>eneficial  interest  will  pass  to  him  in 
have  passed.  Jt  would  hardlj'  seem  such  case.  King  v.  Denlson,  i  Ves.  & 
;that  he  could.  B.  260,  275;  Jevon  v. Bush,  1  Vern.  342; 

See  farther  vol.  7, p.  173,  ExGCt;TORS     Lake  f.  De  Lambert,  4  Ves.  596,  a.  The 
--   -ts.IV.  court   in   such   case,  however,  will  re- 


1.  TnatMi. — An  infant  Is  regarded  move  the  infant  and  appoii 
as  wanting  in  the  judgment  and  ca-  to  act  in  his  place,  possibly  his  guardian, 
pacit^  of  a  trustee,  and  can  do  nothing  ifa  suitable  person.  £x/ar-/eSergison, 
that  requires  the  exercise  of  discretion,  4  Ves.  147.  In  the  matter  of  Fallen,  14 
as  everv  act  not  simply  ministerial  is  N.  J.  L.  147:  Re  Porter,  25  L.  J.,  Ch. 
at  least  voidable.  An  infant  would  48:;  s.  c,  3  Jur.  (N.  S.).  ^349.  Butwlth- 
never  be  appointed  a  trustee  by  a  court,  out  prejudice  to  the  right  of  the  infant 
for  he  could  not  give  a  valid  bond  for  to  be  restored  to  his  trusteeship  on 
the  safety  of  the  fund,  nor  could  he  be  reaching  majorilv.  Re  Shelmerdine.  33 
made  liable  for  a  breach  of  trust.  Whit-  L.  I.,  Ch.  474.  In  the  case  of  Binion 
more  f.  Weld,  1  Vern.  318;  Russell's  x:  Stone,  2  Freem.  169,  a  father  bought 
Ca»e,5  Rep.  27a;  Hindmarshr.South-  land  and  took  the  title  in  the  name  of 
■gate,  3  Russ.  324.  An  Infant,  however,  his  son,  five  years  of  age.  The  court 
has  no  privilege  to  cheat,  and  will  not  lield  the  land  was  held  in  the  hands  of 
be  protected  in  cunning  and  contrived  the  son  chained  with  a  resulting  trust 
frauds.  Evroy  f.  Nicholas,  2  Eq.  Cas.  in  favor  of  the  father.  And  see  Re 
Ab.  489;  Hillyer  T'.  Bennett.  3  Edw.  Ch.  Windle,  2  Edw.  Ch.  (N.  Y.J  s8v 
(N.  Y.)  22i:  Hill  f.  Anderson.  5  Sm.  Where  an  infant takesas trustee  he  may 
ii  M.  (Miss.)  216;  Wright  v.  Snowe.  2  he  held  to  his  trust  after  he  becomes  of 
De  G.  &  Sm.  w;  Davies  v.  Hodgson,  age.  Jevon  v.  Bush,  i  Vern.  341. 
25  Beav.  117:  Ebbett's  Case,  18  W.  R.  3.  From  the  great  inconvenience  al- 
so:; Lempriere  v.  Lange,  L.  R.,  u  Ch.  tending  the  appointment  of  an  infant  a» 
Div.  675,  An  infant  may  exercise  a  trustee,  a  strong  presumption  arises 
power  simply  collateral  over  both  real  that  property  conveyed  loan  infant  \» 
and  personal  estate.  King  z'.  Bellord,  i  intended  for  his  benefit  as  an  advance- 
H.  St  M.  343;  Re  D'Angibau,  L.  R.,  15  ment  or  otherwise,  and  the  court  will 
Ch.  Dlv,  ai8.  And  as  to  personal  estate  not  infer  an  intention  that  he  is  to  take 
he  may  exercise  a  power  in  gross,  not-  it  in  trust,  unless  it  distinctly  appears, 
withstanding  that  it  may  involve  the  But  if  such  an  appointment  is  actually 
application  of  discretion,  fff  D'Angi-  made,  the  parties  cannot,  on  the  strength 
bau,  L.  R.,  15  Ch.  Div.  228.  But  as  to  of  its  singularity  or  inconvenience,  or 
real  estate  it  would  seem  that  such  a  their  own  incompetence  to  act  as  trus- 
power  could  not  be  exercised  unless  ex-  tees,  set  up  a  claim  to  the  beneficial 
pressly  authorized  by  the  instrument  interest.  Perry,  Trusts,  t)  54;  Tiffany 
creating  the  power.  Hearle  v.  Green-  &  BuUard,  Trusts  and  Trustees,  p. 34S; 
bank,  3  Atk.  695;  s.  c,  l  Ves.  29S;  Re  Smith  ti.  King,  16  East  283;  Blinkhouse 
Cardrass' Settlement,  L.  R..  7  Ch.  Div.  v.  Feast.  2  Ves.  Sr.  27;  Mummai. 
728.  And  where  an  Intention  appears  Mumma,  2  Vern.  to;  Taylor  v.  Taylor, 
that  the  power  is  to  l>e  exercisable  not-  i  Atk.  386.  In  Lamplugh  v.  Lamp- 
withstanding  infancy,  an  infant  may  lugh,  where  the  father  purchased  an 
appoint  even  though  his  interest  may  estate  in  the  name  of  a  younger  son.  it 
be  affected   by  the    appointment.    Re  was  presumed  to   t)e 


ib.Google 


FriTllagM  ud  DlubllltlM.  INFA  NTS.  BiflU  to  Hake  %  mu. 

which    require  nothing  more  than   skill   and    diligence   in  their 
performance.! 

3.  Eight  to  Kake  a  WilL — The  age  at  which  a  person  may 
make  a  valid  will  is  now  generally  fixed  by  statute.  In  absence 
of  statutes,  the  common  law  allows  males  of  fourteen  and  females 
of  twelve  to  dispose  of  personalty  by  will,*  but  real  estate  can- 
not be  devised  until  the  owner  reaches  full  age*  The  age  for 
disposing  of  both  kinds  of  property  is  now  generally  fixed  by 
statute  at  twenty-one  years;*  but  in  some  States  persons  of 
eighteen  years  of  age  may  dispose  of  personalty  by  will,  while  no 
will  devising  real  estate  is  valid  until  the  testator  is  twenty-one;* 

V.  Denison,  l  Ves.  &  B.  260,  278;  Stile-  of  his  election  or  appointment  is  not 
man  -v.  Ashdown,  2  Atk.  480.  Like-  twenty-one  years  old.  So  if  he  is 
wise  in  America  a  conveyance  to  a  elected  constable  and  execute  process 
child,  the  parent  paying  the  purchase  as  such,  he  is  a  trespasser.  Green  v. 
money,  is  presumed  Co  be  intended  as  Burke,  3i  Wend.  (N.  Y.)  ^go.  This  is 
an  advancement,  and  there  is  no  result-  the  [aw  m  other  States,  and  in  Rhode 
ing  trust  tn  favor  of  the  parent  Cart-  Island  it  is  a  provision  of  the  State  con- 
right  V.  Wise,  14  111.  417;  Stanly  i-.  stitution  (art.  9,  ^  1  and  art.  2,  }  1), 
Brannon,6  Blackf,  (Ind.)  193;  Slack ii,  but  it  seems  that  the  acts  of  an  infant 
Slack. 26  Miss.  287  (personal  property);  as  a  public  officer  are  binding  upon  the 
Partridge  Ti.  Havens,  10  Paige  (N.Y.)  public  until  his  appointment  or  elec- 
618;  Tremper  v.  Burton,  18  Ohio  418;  tion  shall  be  declared  void.  People  v. 
Murphy  v.  Nathans,  46  Pa.  508;  Doug-  Dean,  3  Wend.  (N.  Y.)  438. 
las  V.  Price,  4  Rich.  Eq.  (S.  Car.)  322;  An  mfant  cannot  be  naturalized  on 
Thompson  w.  Thompson,  i  Yerg.  his  own  petition.  Le  Forrester's  Case, 
(Tenn.)  97;  but  this  presumption  may  ^  Mass.  419.  Nor  can  he  acquire  a 
be  rebutted  by  evidence.  Butler  v.  In-  settlement  by  cormorancv.  Sterling  v. 
Eurance  Co.,  14  Ala.  777;  Taylor  u.  Plainfickl,  4  Conn.  114. 
Taylor,  9  III.  303;  Doyle  v.  Sleeper,  i  S.  Co.  Litt.  89  b;  Davis  v.  Baugh,  1 
Dana  (Ky.)  531;  Peer  u.  Peer,  3  Stockt.  Sneed  (Tenn.)  477.  The  common  law 
(N.  J.)  432;  Jackson  w.  Matdorf.  11  rule  prevails  in  Wyoming;  and  in  New 
Johns.  (N.Y.)  91;  Shepard  r.  White,  Mexico  mates  of  fourteen  and  females 
10  Tei.  72;  Rankin  f.  Harper,  23  Mo.  of  twelve  may  dispose  of  both  realty 
579.  Where,  however,  the  minor  has  and  personaltj'  by  will.  Comp.  St., 
.conveyed  to  the  father,  he  cannot  avoid  4  1378. 
his  deed  on  the  ground  of  infancy.  Starr  3.  4  Kent  Com.  505. 
V.  Wright,  30  Ohio  St.  97.  •  4.  Moore  -v.  Moore,  13  Tex.  637. 
1.  An  infant  may  fill  a  purely  minis-  This  is  the  rule  in  England,  Canada, 
terial  office  as  clerk  of  the  peace,  either  Delaware,  Florida,  Indiana,  Iowa, 
in  person  or  bv  deputy.  Crosbie  ».  Kansas,  Maine,  Massachusetts,  Michl- 
Hurley,  Ale.  &  Nap.  (Ir.)  43:.  gan.  Minnesota,  Mississippi,  Nebraska, 
Schouler,  Dom.  Rcl.,  \  398,  says:  New  Hampshire.  New  Jen^ey, 
"The  true  principle  to  be  extracted  North  Carolina,  Ohio.  Pennsylvania, 
from  the  authorities  seems,  therefore,  to  South  Carolina,  Tennessee,  Texas  and 
be  that  the  court  will  enquire  whether  Wisconsin.  In  Georgia  an  infant  of 
an  infant,  as  such,  is  by  law  capable  fourteen  may  make  a  will.  O'Byme  v. 
of  discharging  suitably,  faithfully  and  Feeley,  61  Ga.  77.  In  Louisiana  the  age 
efficiently  the  duties  of  a  particular  is  sixteen.  Code,  54  1476-77.  In  Ken- 
oflice,  and  so  as  to  leave  open  all  the  tucVy  an  infant  under  twenty-one  may 
usual  remedies  Co  others;  and  this  is  a  make  a  will  under  a  power  specially 

E roper  rule  of  guidance,  the  statutes  given  him.  Gen.  St.,  ch.  113,  ^  3.  In 
eing  silent,  rather  than  ancient  prece-  Dakota,  California,  Connecticut,  Ida- 
dents  laid  down  as  to  particular  otiices  ho,  Montana,  Nevada,  Utah,  an  infant 
in  limes  when  they  were  transmissible  can  make  a  will  at  eighteen. 
in  families  and  mere  sinecures."  B.  In  Alabama,  Arkansas,  Missouri, 
In  New  York,  by  statute,  no  person  Oregon,  Rhode  Island,  Virginia  and 
can  hold  a  civil  office  who  at  the  lime  West  Virginia  the  age  at  which  realty 
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and  in  a  few  States  females  may  make  a  valid  will  at  an  earlier 
age  than  is  permitted  to  males.* 

1.  Teitimonf  of  In&nta.- — At  the  age  of  fourteen,  there  is  a 
presumption  that  every  person  has  common  discretion  and  under- 
standing, until  the  contrary  is  made  out ;  but  under  that  age  there 
is  no  such  presumption*  Therefore,  when  a  child  under  fourteen 
is  offered  as  a  witness,  a  preliminary  inquiry  into  the  degree  of 
understanding  of  the  child  is  necessary.  This  inquiry  is  con- 
ducted by  the  judge,  and  if  it  appears  to  his  satisfaction  that  the 
child  has  sufficient  natural  intelligence,  and  has  been  so  instructed 
as  to  understand  the  nature  and  effect. of  an  oath,  the  witness  is 
admitted  to  testify.*     The  question   is  wholly  one  of  intelligence 


n  be  devUed  is  fixed  at  twenty  ■ 


C.  C.  I 


State  11.  Whittier,  21   Mt. 

and    for    disposing     of   personafty    at  341;  BlacTtwell  ti.  State,   it    Ind.   196; 

eigliteen;  but  in  case  of  jnaufiiciericy  of  Stale  v.  Lattin,  29  Conn.  389;  McGutre 

personalty'    a    legacy   in    a  will  made  v.  People,  44.  Mich.  2S6;  State  v.   Ed- 

tinder  twenty-one  cannot  be  charged  on  wards,   79   N.   Car,  648;    Flanagin   v. 

the  realty.     Banks  ».  Shcrrod,  51  Ala.  State,  25  Ark.  92;  People  v.  Bernal,  i 

267.     Where  an  infant   old  enough  to  Cal.   66;  Cora.  v.   Le   Blar 

make  a  will  of  personalty  devises  real  (S.    Car.)   339;    Com. 
estate  to  a  stranger  and  personal  prop-      '"       '" 
erty  to  his   heir   the   stranger  has   no 
claim,  and   the   heir   takes   the   realty 
also.     Kearney   v,    Macorab,  16   N.  j. 


.   3    Bre 


Allen  (Mass.)  395;  Simpson o. State, 
Ind.  90;  Den  v.  Van  Cleve,  5  "'     " 


The  fact  that  a  girl  of  at 


Slate,  31 
N,  J.  t- 


(Md.)    197;  Snelgrove  v.  Snelgrove, 
Des.  Eq.(S.Car.)  274;  Me Ichori'. Bur- 
ger, I  Dev.  &  Bat.  Eq.  (N.  Car.)  634. 
-.  In  the   District  of  Columbia,  Itli- 


her  age  was  over  eight.    Kelly  v.  State, 
75  Ala.  21. 

The  evidence  of  a  child  of  six  or  seven 
has  been  received  on  a  trial  for  attempt 


nois,  Vermont  and  Washington  Teiri-  to  ravish.  State  t>.  Morea,  z  Ala.  275; 
tory  women  may  make  a  will  at  Washburn  v.  People.  10  Mich.  373; 
eighteen  and  men  at  twenty-one.  In  State  v.  Richie,  28  La.  Ann.  327,  A 
Maryland  the  same  rule  holds,  but  the  child  of  eieht  years  has  been  held  corn- 
statute  is  silent  as  to  personalty.  In  petent.  Wade  u.  State,  50  Aia.  ifn-  So 
Colorado  an  unmarried  raale  or  female  where  the  child  says  that  if  she  did  not 
of  seventeen  may  so  dispose  of  person-  tell  thetruth, "The  bad  man  willgetme." 
alty.  Gen.'  St.,  4  3481.  In  Nebraska  Logston  v.  Slate,  3  Heisk.  (Tenn,)  414; 
an  unmarried  female  of  eighteen  or  of  and  see  Vincent  u.btate,  3  Helsk.(Tenn.) 
sixteen,  if  she  be  married,  may  make  a  120,  "I  shall  eo  to  the  bad  world"; 
will.  Ward  V.  Laverty,  19  Neb.  419.  Com.  v.  Hulcbmson,  10  Mass.  225.  So 
In  New  York  a  male  of  eighteen  and  a  a  child  of  nine  years.  Draper  n.  Draper, 
female  of  sixteen  may  make  a  will  of  68  111.  17.  Ten  years.  Davidson  i'. 
personalty.  State,  39  Tex.  129.    On  the  Other  hand, 

3.  Greenl.   on   Ev.,   ^   367;  Wharton  the  evidence  of  a  child  of  four  was  re- 

Ev.,  ^398;  Schoul.  Dom,   Rel.,   4   398;  jected  because  she  was   too  young  to 

Rapalje  on  Witnesses,  ^  7.  testify.     Smith  i..  Slate,  41   Tex.   352; 

3.  Prellmlnuy  Bxunlsatlos  br  tha  Rex  r.  Pike,  3  C.  &  P.  598  (dying  dec- 
Court. — II  is  error  to  allow  a  child  larations).  A  child  of  nine  was  dis- 
under  seven  to  testify  without  a  pre-  qualified  for  lack  of  intelligence  where 
liminary  examination  by  the  court  to  her  examination  showed  utler  igno- 
ascertain  the  capacily  of  a  child  for  un-  ronce  of  the  nature  and  consequences  of 
derstanding  the  obligation  of  an  oath,  an  oath.  Williams  f.  Slate,  1]  Tex. 
Hughes  V.  Detroit,  G.   II.   &    M.   Ry.  App.  127.     In  Carter  r.  State,  63  Ala. 
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A\A  not  know  whnt  the  Bible  was;  had  gentlemen  to  retire  with  t>ie  child  and 

never  been  to  church  but  once,  and  that  examine  her  in  private.   Thej'  reported 

was  to  her   mother's   funeral;   did  not  that  "in  their   opinion   her   testimony 

Itnow  what  booli  it   was  she   laid   her  ought  to  be   heard,   but  received  with 

Jiand   on   when   she   was   sworn;    had  great  allowance."    This  reference   was 

heard  tellof  God,  butdid  not  know  who  If/if  irregular,  as  the  court  should  have 

it  was;  and  said  if  she  swore  to  a  lie  she  acted  on  its  own  judgment  at  a  public 

would  be  put  in  jail,  but  did  not  know  examination   in   the   defendant's   pres- 

nhe  would   be   punished  in   any  other  ence.     See  also  State  v.  Morca,  a  Ala. 

way."      She  was  held  incompetent  to  275;  People  v.  Welsh,  63  Cal.  167, 

teElify.  Soalsoachildof  eleven,  who  had  Where,  however,  the  child  has  auffi- 

never  heard  of  God  or  the  devil,     Bea-  cient  intelligence,   but  has  never  been 

son  V.  State  72  Ala.   191.     A  child  of  instructed  as  to  the  nature  and  obliga- 

eight,  who  did  not  know  what  the  Bible  tion  of  an  oath,   the  child  maj"  be  in- 

is,    and    could    not    read,    but    stated  structed  and  the  trial  may  be  postponed 

she  would  "go  to  the  big  fires  of  hell"  for  that  purpose,     i  Greenl.  Ev.,  I)  366 

if  she  did  not  tell    the  truth,  was   held  (14th  ed.);  Com.  v.  Lynes,   143    Mass. 

competent  in  Com.  v.  Carev,  2  Brewst.  577;  Com.   i'.   Carey,  1  Brewst    CP«.) 

<  Pa.)  404.                                '  404;  Tenner's  Case,  a  City  Hall   Rec. 

Allowance  should   be   made  for  the  (N.  Y.)  147;  State  v.  Edwards,  79  N. 

nervous   agitation   of  a   child.      "The  Car.  648;  Rex  v.  White,  2  i:,each,C.C. 

State  then  offered  as  a  witness  Mamie  48  »;  but  thi«  practice   has  been  con- 

Scanlan.  Upon  being  thus  presented,  the  demned.  Taylor  -v.  State,  11  Tex.  App. 

•defendant  objected   to  her  being  sworn  C29;  Reg.  f.  Nicholas,  2  C.  &  K.  146. 

and  examined   because   of  her   tender  In  Rex  v.  Williams,  7  C.  &  P.  320,  it 

years,  whereupon  she  was  examined  by  appeared  that  at  the  time  of  the  crime, 

the  judge  respecting  her  qualifications  sixteen  weeks  before  the  trial,  the  in- 

3IS  a  witness;   and   upon   examination,  fant  had  never  heard  of  God,  or  of  a 

the   child   being  much  frightened  and  future  state  of  rewards  or  punishments, 

'  -scarcely  able  to  speak  above  her  breath,  and  that  she  never  prayed,  and  did  not 

stated  to  the  judge  that  she  could  not  know  the  nature  of  an  oath.     She  had, 

tell  her  age,  that  she  did  not  know  the  before  the  trial,  been  twice  visited  by  a 

nature  or  obligation   of  an   oath,  nor  clergyman,  who  instructed  her  as  to  the 

what  would  be  the  consequences  of  false  nature  of  an  oath.  At  the  trial  she  said 

swearing.     The  answers  of  the  child  to  she  would  go  to  hell  if  she  told   a   lie, 

the  questions  of  the  judge  were  invari-  and  hell  was  under  the  kitchen  grate. 

ably  In  monosyllables,  yes  and  no,  and  She  showed  no  Intelligence  as  to  relig- 

uttered  in  a  tone  scarcely  audible.    Up-  ion  or  the  future  state.     Her  e\-idence 

on  the  first  examination  the  judge   re-  was   rejected,   the   cdlirt    saying    that 

fused  to  have  her  sworn.     Upon  re-ex-  "The  effect  ofan  oath  on  the  conscience 

amtnation,  the  court,  on   inspection  of  of  a  child  should   arise  from  religious 

the  witness,  judged  her  to  be  between  feelings  of  a  permanent  nature,  and  not 

nine  and  ten  years  of  age,  and  having  merely   from   instructions  confined  to 

partially  recovered  from  the  fright  oc-  the   nature   of  an   oath,  recently  com- 

casioned  by  surroundings  entirely  new  municated  to  her  for  the  purpose  of  this 

to  her,  the  judge  ascertained  from  her  trial." 

statements  that  she  was  the  daughter  of  "It  may  be  regarded   as   settled   that 

the  defendant,  that  she  knew  her  pray-  wherever  there  is   intelligence  enough 

«r8,  could  read  some,  believed  in  God,  to  observe  and  narrate,  there  a  child,  s 

and  thought  it  wrong  to  tell  lieK."    The  due  sense  of  the  obligation  of  an   oath 

witness  was  then  sworn,  and  the  action  being  shown,  can  he  admitted  to   te«- 

■oi  the  court  was  sustained  on  appeal,  tify.       1    Whart.   Ev.,    4   398;    Rex  v. 

State  V.  Scanlan,   58  Mo.   204;   David-  Powell,  i  Leach  110;  Rex  v.  Brazier,  1 

eon  -D.  State,  39  Tex.  129.     The  exami-  I>each   199;  State   v.  Whitlier,  21   Me. 

nation  should  be  public,  and  it  is  error  341;  State   i>.    De    Wolf,  8   Conn.  98; 

to  have  the  child  examined  in  a  room  Com.   v.   Hutchinson,   10    Mass.    235; 

apart.     In  Simpson  v.  State,  31  Ind.  go,  Jackson  v.  Gridley,  18  Johns.  (N,  Y.) 

the  principal  witness  in  a  trial  for  rape  98;  Com.   v.   Carey,   3   Brewst.   (Ptu) 

was  a  child  only  six  years  old  at  the  404;    Draper    v.   Draper,  68    III.    17; 

lime   of  the   trial,   which   was  sixteen  Biackwell   v.    State,  II   Ind.  196;  Mc- 

months  after  the  alleged  offence.    The  Guire  v.  People,  44  Mich.  386',  State  v. 

-witness  was   examined   by   the  judge,  Levy,   33   Minn.   104;  Spears  v.  Snell, 

who,  not  being  satisfied,  appointed  two  74  N.  Car.zio  (boy  of  thirteen);  Wade 
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and  of  a  due  sense  of  the  obligation  of  an  oath,  and  the  judge  i& 
allowed  a  lat^e  discretion.*  Children  are  sometimes  held  incom- 
petent to  testify  in  suits  to  which  their  parents  are  parties,*  (See- 
Witnesses.) 

V.  state,  50  Ala.  164;  State  v.  Denis,  to  her  if  she  swore  falsely,  but  she 
-  )  La.  Ann,  iig;  State  -u.  Scanlan,  j8     would  teil  the  truth,"  and  in  BlackweU 


Mo.  104;  LogBton  -v.  State,  3  Heisk.  -v.  State,  11  Ind.  196,  the  h 
fTenn.)  414;  Flanagin  v.  State,  15  child  under  ten,  who  stalet 
Ark.  Qj;  Davidson   v.    State,  39   Tei.     A're  that  she  did  not  know  how  perjury 


would    be   punished,    but    believed    it 

mpetencjr  would  be;  she  knew  it  was  not  right  to 

It  ten  jeare  bj'  an  Indiana  etat-  Bwear   to   a  lie,  and  said  she  \\'ould  tell 

ute,  and   the  question   of  credibility  is  the  truth   if  sworn,  and  always,  if  her 

for  the  jury.     Holmes  v.  State,  88  Ind.  mother  wanted   her   to,  and   that   her 

145.    See   also,  for  same  rule  in  Ohio,  mother   had   told   her   to  in  this  case^ 

act   Feb.  1859,  4  i,  and   as  to  the  same  The  court  below  admitted  her,  and  the 

limit  in  Missouri,  State  v.  Scanlan,  58  court  on  appeal  declined  to  interfere. 

Mo.  304.      In   Arkansas,  a  child  under  a.    Intereit. — So     in     Mississippi     a 

ten  cannot  tegtify  In  civil  cases,  but  the  child  was  held  incompetent   (o   testify 

common  law  rule   applies   to   criminal  that  his   father  did  not  execute  a  note 

cases,     Warner  v.  State,  25  Ark.  447.  on  which  it  was  sought   to   charge  the 

1.    Competency   is    not  "inconsistent  estate.     Mclntyre  v.  Ledyard,  i  Sm.  & 

with    immunity   from  prosecution    for  M.  (Miss.)   Ch,    igt,   but   a    daughter 

penury.     Tohnson    v.  State,  61   Ga.  35,  wag   held  competent  to  testify  in  a  suit 

and   of  McGuire  -v.  People,  44  Mich,  to  which  her  mother  was   a   party,  a1- 

386.  though  her  testimony  might  go  to  show 

The  question  of  competency  is  for  that  the  property  in  controversy  be- 
the  court  and  the  decision  is  final  ex-  longed  to  her  deceased  father.  Parker 
ceptin  a  fla^ant  case  of  error.  Peter-  i^.  McNeill,  ii  Sm.  &  M.  <Miss,)  355- 
•on  V.  State,  47  Ga.  C24;  Brown  v.  Natural  children  have  been  rejected  as^ 
State,  a  Tex.  App.  115;  Oliver  v.  Com.,  witnesses  in  a  suit  involving  the  prop- 
77  Va.  590;  State  ti.  Edwards,  79  erty  of  their  deceased  natural  father 
N.  Car.  648;  State  t>.  Denis,  19  La.  (Lazare  v.  Jacques,  ic  La.  Ann,  599). 
Ann,  119;  Ake  v.  State,  6  Tex.  App.  and  the  doctrine  has  been  extended  to- 
186;  Wade  V.  Slate,  50  Ala.  164;  State  a  son-in-law  (McKinne^  v.  McKinney, 
V.  Jackson,  gOreg.  457.  Recent  statutes  2  Stew.  (Ala.)  17),  and  in  a  suit  against 
in  many  States  have  abolished  (he  test  two,  the  son  of  one  who  died  pending 
as  to  the  religious  belief  of  witnesses,  the  suit  was  lie/if  incompetent,  Shep- 
and  it  may  be  questioned  in  these  juris-  ard  v.  Ward,  8  Wend.  (N.  Y.)  542. 
dictions  whether  a  child  can  be  longer  But  this  doctrine  has  not  received 
held  to  an  understanding  of  the  reli-  universal  approval,  A  child  may  tes- 
gious  significance  of  an  oath,  Stephen  tify  for  his  father  on  a  criminal'  corn- 
Dig.,  Ev.  n.  40.  See  State  v.  Levy,  23  plaint.  State  i', Thompson,  10  Lu.  Ann_ 
Minn.  104,  where  the  court  say:  "Upon  122,  So  where  the  father  sues  to  recover 
the  question  of  her  understanding  the  for  labor  performed  by  the  child,  the 
obligation  of  an  oath,  the  court  below  latter  is  competent  to  testlfv  for  the 
seems  to  have  held  it  sufficient  to  ad-  plaintiff  (Keen  v.  Sprague,  3  Me.  77^ 
mit  her  if  she  understood  that  she  was  and  cf.  Belt  v.  Miller,  4  Har,  &  M. 
brought  to  court  to  tell  the  truth,  that  (Md.)  536,  And  where  a  father  sued 
11  is  wrongful  to  tell  a  lie,  and  that  she  for  the  debauching  of  his  daughter,  (he 
would  be  punished  if  she  told  a  lie.  girl  was  admitted  to  testify.  Mott  v. 
Under  our  statute,  which  admits  as  Goddard.  i  Root  (Conn.)  472. 
well  those  who  profess  to  Iwlieve  only  And  where  a  cestui  que  trust,  with  a 
in  the  punishment  which  human  laws  power  of  appointment  among  her  chil- 
inflict,  as  those  who  believe  in  punish-  dren,  sued  to  recover  land  conveyed 
ment  by  divine  law,  we  think  the  test  in  violation  of  the  trust,  the  tesli- 
acted  upon  by  the  court  below  suffi-  mony  of  her  son  in  her  behalf  was 
cient."  In  Davidson  u.  S(ate,  39  Tex.  held  competent.  Murray  r.  Finster, 
I  ig,  a  child  ten  years  old  was  admitted  3  Johns 
to  testify,  who  "did  not  know  what  God  Clung 
and  the  laws  of  the  country  would  do  Aiken 
021 
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5.  Kairiage. — The  common  law,  following  the  civil  law,  has 
ostablished  an  age  of  consent  at  which  infants  may  contract  valid 
marriages.  This  age  is  intended  to  follow  the  age  of  puberty, 
and  is  fixed  at  fourteen  for  males  and  twelve  for  females;'  but 
these  limits  have  been  raised  by  statute  in  many  States.*  Infants 
who  have  arrived  at  the  age  of  consent  may  contract  a  valid 
marriage  which  cannot  be  disaffirmed  by  either  party .•  Where 
infants  below  the  age  of  consent  marry,  the  law  regards  the 
marriage  as  voidable  by  either  party  when  both  parties  have  ar- 
rived at  the  ag£  of  consent ;  *  but  ratification  of  the  marriage 
will   be  inferred  from  continued  cohabitation  or  other  circum- 

iT.    Zimmerman,   7   Bradw.   (lU.)    156.  court    may   commit    her    e«tate    to   a 

The  objection  hsB  never  been  ield  to  receiver,    who    shall     hold    it    during 

■extend  to  grandchildren.     Highberger  coverture  and  then  deliver  it  to  her  or 

w.  Stiffler,  21  Md.  388.  her  heirs  excluding  her  husband,  and 

1.  Arnold  v.  Earle,  2  Lee  (Eng.  Ec.)  in   IVes/   Virginia  the  same  provision 

::9;  Rex  v.  Gordon,  Russ.  &   Ry.  48;  is  law,  except  that  the  receiver  delivers 

^o.  Lttt.,  79  b.;  Reeve,  Dom.  Ret.  236,  the   estate  lo  the  woman  as  her   Eole 

y7;  3   Kent  Com.  78;  Pool  w.  Pratt,  i  estate  on  reaching  majoritj'. 
Chip.  (Vt.)  354,  and  marriages  at  these        These   various   statutes   thus  raising 

aees  are  valid  without  the  consent  of  the  age  of  consent  should  be  Interpreted, 

nts.    The  Governor  v.  Rector,  when  possible,  in  accordance  with  the 

iph.    (Tenn.)    57;   Bennett    v.  common  law  as  merely  substituting  the 

amitn,  3t   Barb.  (N.  V.)  439,  and   this  statutory  ages  for  fourteen  and  twelve. 

in  spite  of  a  statute  prohibiting  ministers  i  Blsh.,  Mar.  &  Div.,  Ij  145. 
from  solemnizing  any  marriage  where         In  Koonce  f.  Wallace,  7  Jones  (N, 

the   man   is  under  twenty-one,  or   the  C.)  194,  under  a  statute  providing  that 

woman    under    eighteen,   without    the  "  females  under  the  age  of  fourteen  and 

parent's  consent.     Parton  v.  Harvey,  1  males  under  the  age  of  sixteen  shall  be 

Gray   (Mass.)   119.     Such  a  statute  Is  incapable  of  contracting  marriage,"  a 

directory  merely.  marriage  between  parties  under  these 

The  common  law  rule  is  expressly  ages,     who      continued      cohabitation 

adopted  by  statute  in  I^ew  Hampshire,  after    having    passed    such    ages    was 

VirgtHia,    West    Virginia,  Kenlacky  ield   valid.      Pearson,   C.    J^    sbjb: 

and   Louisiana.      Stimson   Statutes,   ^  "  In      the     opinion      of     this     court, 

6110.  the    only    effect    of    the    statute    was 

S.  Aft  Of  OOnient. — In  la-ma,  North  to    make  sixteen   Instead   of   fourteen  ■ 

Carolina  and  Texas  the  age  of  consent  years,  in  respect  to  mates,  and  fourteen 

is  put  at  sixteen  for  males  and  fourteen  instead  of  twelve  years,  in  respect  to 

for  females;  at  seventeen  in  the   male  females,  the  ages  at  which  the  parties 

and  fourteen  in  the  female  in  ^labiima,  respectively  were  capable  of  making  a 

Arkansas,      Georgia      and      Jilinois;  perfect  marriage,  leaving  the  rule  of  the 

eighteen   the   male   and   fifteen   in   the  common   law   unaltered    in    all    other 

female,  California,  Dakota,  Minnesota,  respects."     So  also  in  lovia,  where  the 

Ne-a;  Mexico,  Oregon  and    Wiscotisin  ;  statute  reads  that  "  male  persons  of  the 

eighteen  in  the  male  and  sixteen  in  the  age    of    eighteen     years    and    female 

female,    Indiana,     Michigan,     Idaho,  persons  of  the  age  of  fourteen  years 

Nebraska,  Nevada,  Okio  and    Wyom-  .     .     .    may   be   joined   in   marriage," 

ing;    Iwenty-one    in     the     male    and  the  case  of  Goodwin  o.  Thompson,  3 

eighteen  in   the   female,  Montana  and  Greene   (la.)    329,   held,    that  infanta 

Washington;  twenty-one  in  the  male  below  these  age;  might  still  marry,  and 

and  fourteen  in  the  female,  Ne-w  fork,  see  also  Beggs  v.  State,  55  Ala.  108. 
In    Maryland    and    Sou/A     Carolina        3.  See  note  10.     Mere  infancy  is  no 

females  under  sixteen  must  first  obtain  disqualification.      Gavin  v.    Burton,   8 

the    consent  .of    their     parents.       In  Ind.  69;  Frost  v.  Vaught,  17  Mich.  6y, 

Virginia  if  a  female  between  twelve  Bonney   i'.    Reardln,    6    Bush.    (Ky.) 

and     fourteen     marry     without      the  34. 

consent  of  her  parent  or  guardian,  the        4.  Harriue  Q&dfti  A<e  of  Ootuont. — 
(i22 
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B  note  No.  565;  and   in   this   state  there   must   be 

m.  436;  I  East  P.  C.  468;  i  a  judicial  decree  avoiding  Ihe  marriage. 

Stsh.  Mar.  &  Div.,  4   149.      Thus  atf-  People  t/.  Bennett,  39  Mich.  208,     But 

lering  from  other  contracts  of  infants,  see  coatra,  Shafher  v.  State,  10  Ohio  i. 

either  partv  may  dUaflirm,  for  in  mat-  The  dissent  to  the  marriage  may  be 

rimony  it  is  Important  that  both  parties  expressed  by  a  judicial  decree,     i  Bieh. 

should  be  bound  or  an  equal  election  of  Mar.  Sc  DIv.,  {  150;  2  Burn,  Ecct.  Law 

disafreement  be  open  to  botli.    Tyler  500;  Harford  i'.  Morris,  2   Hagg.  Con. 

Inf.&  Cov.,  4  81;  People  *.  Slack,  15  433;   Walls   v.   State,  32   Ark.  56^,  or 

Mich.  193.    The  majority  of  the  court  without   such   decree.      Co.  Lift.  796; 

in  this  case,  however,  doubt  whether  a  i    Bl.  Com.  436;  2    Bum,  Eccl.  L.  435; 

man   above   the   age   of   consent,  who  and    Bishop,   i     Mar.  &    Div,,   4    tS^i 

marries  a  woman  under  such  age,  can,  expresses  a  doubt  whether  such  judicial 

on  her  arriving  at  such  age,  repudiate  decree    could   be   obtained   before    the 

the  marriage,  and  lay  down  the   rule  infant  reaches  the  age  of  consent.    The 

that    there    must   lie   a  separation   by  guardian  of  the  infant  cannot  avoid  the 

mutual   consent   during   non-age,  or  a  marriage.      Parks  v,  Maybee,  1   U.  C. 

repudiation  by  the  wife  on  lier  arriving  C.  P,  3^7, 

at  the  age  of  consent.  In  a  few  States  marriages  contracted 

It  seems   to   be   law,  however,  that  while   either   party   is   below   the    age 

both  parlies  should  have   reached   the  of  consent  are  declared  void  by  statute, 

age  of  consent  before  the  marriage  can  JCentueiy^      Arkansas,       Texas,     and 

be  annulled.      l    Bish.  Mar.  &  Div.,  I)  Hfter  judicial  decree,  JVew  Mexico,  and 

147.      Reeve,   Dom.   Rel.  237,  dissents  only  when  the  parties  separate  during 

from  this  rule  in  commenting  on  a  case  non-age  and  do  not  cohabit  thereafter, 

in  Ralle's  Abr.  341,  where  a  wife,  being  in    Massackusella,    Michigan,    Aorik 

only  eleven  years  old,  did  disagree  to  Carolina,     Virg-liiia     and     Aritoita. 

Ilie  marriage,  and   the   husband,  being  Slimson,  Am.  Sts.,  f   6312.      In   other 

then  of  the   age  of  consent,   married  states    such    marriages     are    declared 

another  woman  and  by  her  had  a  child,  voidable     and     may    be     annulled   on 

Such   child    was    adjudged    to    be    a  petition   or  suit  from  the  date  of  the 

lUBtard,  because  the  first  marriage  Con-  decree,  Vermont,  Nevj  Tork,  Indiana, 

linued  valid,  for  the  first  wife  when  she  Wisconsin,  Minnesota,  Dakota,   West 

dissented     to    the    marriage    had    not  Virginia,        Arkansas,        California, 

arrived    at    the    age   when   she   could  Oregon  and  J^evada;  and  on  applica- 

d'lMenL    And  see  Tyler,  Inf.  &  Cov.,  4  tion  of  the  party  Injured  only  in  loiva. 

Si.    In  New  Tark,  in  Aymar  v.  Roff,  Idaho,     Waskinglon,     and     generally 

]  Johns.  Ch.  49,  a  man  married  a  girl  without      restriction      in      Michigan, 

twelve  years  of  age,  who  immediately  Kansas  anii  Wyoming. 

declared   her   ignorance  of  the  nature  In  Delaware  it  is  a  cause  of  divorce 

snd  consequences  of  the  ceremony  and  where  a  marriage  was  procured  when 

her  dissent   therefrom.     The  court  of  the    wife    was    under    siileen,  or   the 

chancery,  In   a   bill   filed   by  the   neit  husband  under  eighteen,  and  there  has 

frknd  of  the  infant,  ordered  her  to  t>e  been  ilo  ratiRcation,  and  similar  statutes 

placed   under    Ihe    protection    of   the  e,-\\tMn  Ariiona  anA  Idaho. 

court  and  enjoined  the  man   from   all  In  most  States   a  magistrate  is  for- 

Intercourse  or  correspondence  with  her.  bidden  to  issue  a  marriage  certificate  to 

Thiscourse  allows  the  girl  to  affirm  the  a  male  under  twenty-one  or  a  female 

marriage    on     reaching    the     age     of  under  eighteen,  Massackniells,  Maine, 

consent.    And  see  Eyre  v.  Countess  of  Vermont,     Ohio,     Indiana,     Illinois, 

Shaftesbury,  3  P.  Wms.  Ill,  Minnesota,       Nebraska,        Missouri, 

Tjler,  Inf.  &   Gov.,  4  81,  says:  "The  Arkansas,    Texas,    California,  Wyont- 

bcttcT    opinion    now    ia     that    parties  ing,  Alabama   and   Mississippi,  or   if 

marrying  before  the  age  of  consent  may  either     party    be     under     twenty-one, 

fluent  to  the  marriage  during  non-age  Rkode    Island,    Connecticut,   Pennsyl- 

«nd  thus  avoid  It  in  tele."  vania,      Virginia,      West      Virginia, 

A  marriage  contracted  b^  an  infant  NorlhCarolina,FloridaanA  Louisiana, 

Wder  Ihe  age  of  consent  is  voidable  except    on    the    written     or    personal 

onl7,and  until  disaflirmed  is  a  marriage  consent  of  parent   or  gLiardian.     The 

in  lact  and  sufScient  to  support  a  prose-  clerk  may  require  an  anidavit  or  other 

cution   for    bigamy  in    contracting    a  evidence  as  to  the  age,  Massachusetts, 

Hibiequent  marriage.     Beggs  ti.  Stale,  Prunsylvania,     Virginia,     Arkansas, 

iS  Ala.  loS;  Walls   v.  State.  3!   Ark.  California,      Mississippi,      and       In 
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stances  after  such  age  is  reached.*  Marriages  of  infants  under 
seven  years  of  age  are  regarded  as  absolutely  void.*  While  the 
law  thus  holds  an  executed  contract  of  marriage  binding  on 
infants,  the  same  does  not  hold  true  of  executory  contracts  of 
marriage.  An  infant  cannot  be  held  liable  for  breach  of  promise 
of  marriage,  although  if  the  other  contracting  party  is  an  adult,  he 
or  she  cannot  avoid  the  contract  on  such  ground.* 

6.  Child  ea  Ventre  8a  Mere.— A  child  en  ventre  sa  mere  is  a 
child  while  yet  unborn.  Although  the  point  was  formerly  in 
doubt,  it  is  now  settled,  both  in  England  and  in  this  country,  that 
from  the  time  of  conception  the  infant  is  in  esse,  for  the  purpose 
of  taking  any  estate  which  is  for  his  interest,  whether  by  descent^ 
devise  or  under  the  statute  of  distributions;  provided,  however* 
that  the  infant  is  bom  alive,  and  after  such  a  period  of  fcetal 

Indiana,      Calerado,       Oregon       and  ance.     a   Dane    Abr.   301;   Colcman's- 

Waihington,     such     an     alBdavit     is  Case.   6   City    Hall   Rec.  3;  Schouler, 

obligalorj',     Stimson,  Am.  Ste.,  4  6133,  Husb.  and  Wife,  4  24;  Tyler,  Inf.  and 

In  many  States  no  mInlBter  or  magis-  Cov.,  4  Si.     The  same  U  said  to  follow 

trate  shall  solemnize  a  marriage  when  from  kissing,  embracing,  sending  gins, 

he  liHG  reasonable  cause  to  believe  that  and  bo   on.     t   Bish.   Mar.   &    Dlv.,  ^ 

either  party  is  below  the  statutory  age,  130. 

generally    twenty-one,   Massachusetts,  3.  1  Burn.  Eccl.    Law    434  a;  i  Bl. 

Maine,  Nen>i  York,  Nev,  Jersey,  Ohio,  Com.  436;  note   11  by  Chitty:   Swinb. 

Wisconsin,      Maryland,      Dtlaviare,  Spousals  20,  33;  i   Blsh.  Mar.  &  Div.,  ^ 

Missouri,      Colorado,     Idaho,      New  147;  Schouler,  Husb.  &  Wife,  ^  34, 

Mexico  and   Arizona,  and   see    further  8.    BrMoh      of     PTOmlH. — Hunt      v. 

Stimson,  Am.  Sts.,  4  6134,  but  a  mar-  Feake,   5  Cow,  (N.  Y.)  475;  s.   c,   ij 

riage  solemnized   in   violation  of   this  Am.   Dec.    475;    Willard  v.   Stone,   7 

provision     is     unquestionably     lawful.  Cow.   (N.  Y.J   ii\  s.  c,  17  Am.  Dec 


although    the    officer    would    incur    a    406;  Hamilton  v.  I^omax,  36  Barb.  (N. 

Snalty   for    a    breach    of     his    duty.     Y.)  61s;   Fiebel  v.   Obersky,  13  .fl ' ' 
_  ilford    V.    Worcester,    7    Mass.    48;     Pr.  (N,  Y.)  N.  S.  403;  Morris  t.  Gra 


Farton  v.  Hervey,  i  Gray  (Mass.)  iig;  1  Ind.  354;  Develin  T^i      „„ 

Hantz    V.   Seaty,    6    Binn.  (Pa.)   4051  464;   Reish  v.  Thompson,  55   Ind.  34; 

Londonderry  I/.  Cheater,  3    N.  H.  368;  Cannon   v.  Alsbury,   1    A.   K.  Marsh. 

Rex  ».  Birmingham,  8  B.  &  C.  29.  (Ky.)  76;  s.  c,  10  Am.   Dec.  709:  Frost 

Fraud.— Where  the  marriage  with  an  v.  Vought,  37  Mich.  65;  Reish  v.  Wick, 

Infant  is   obtained   by  fraud  or   Undue  31  Ohio  St.  511;  s.  c,  27  Am.  Rep.  523; 

influence,  it  will  be  set  aside.  In  Lyndon  Warwick  f.  Cooper,  j   Sneed  (Tenn.) 

*.  Lyndon,  69  111.  43,  the  family  coach-  659;  Hale  v.  Ruthven,  20  L.  T.  (N.  S.) 

man   inveigled    the    complainant    Into  404;      Holt    v.    Ward    Clarencieux,   3 

marriage.     He  procured  the  licence  by  Stra.  937;  Ditcham  v.  Worall,  S.  C.  P- 

falsely  swearing  as  to  her  age,  and  the  D.  410.      And  a  male  Infant  may  plead 

girl    never    conabited    with    him,    Init  his    infancy  in   a    suit    for    breach    of 

repudiated  the  marriage  at  once.    The  promise  of  marriage,  even  though  the 

marriage  was  je/if  void,     Roberison  v.  ptalntiS' may,  by  reason  of  sucb  promise. 

Cole,  13  Tex,  356;  Harford  -v.  Morris,  z  have  been  induced  to  allow  him  to  have 

Hagg.  Con.  423,  connection  with  her.      Leichtweiss  v. 

1.  Such  B  marriage   is    regarded  as  Treskow,  31  Hun  (N.  Y.)  487.   Butsuch 

"inchoate  and  imperfect."     Co.  Litt.  33  a  promise  may  be  rati6ed  after  he  Is  of 

a;   2   Kent,   Com,    78,   79;   Fitzpatrick  age,    and    the     jury     may     determine 

V.  Fitzpatriclt,  6  Nev.  63;  Warwick  t/.  whether   language  used   by   him   after 

Cooper,  s  Sneed  (Tenn.)659,     No  new  majority   amounts  t 

ceremony  is  required  to  affirm  the  mar-  fresh  promise.     Nor 

riage.  Co.  LItt.  79;  Koonce  v.  Wallace,  4  C.  P.  D.  385;  Coxhead  t 

7  Jones  (N,  Car,)  194.     And  continued  C,  P.  D,  439. 

cohabitation  is  regarded  as  an  affirm-  The  plaintiff  need  not  al 
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existence   that   its  continuance  in  life  might  reasonably  be  ex- 
pected.* 
dccUration    that     he    or     she    is     of 


Tei.  115.  Nor  that  hii  or  her  parent 
or  guardian  had  consented  to  the 
tDurifigc.  Cannon  v.  Alsbury,  1  A, 
K.  Marsh.  (Ky.)  76;  g.  c,  10  Am.  Dec. 
709- 

1.  The  early  English  cases  holding 
Ihat  an  unborn  child  is  not  to  t>e  re- 
mrded  as  in  esse,  Pierson  -v.  Garnet,  2 
Bro.C.  €.38;  Ellison  u.  Aircy,  1  Vcs. 
Sr.  Ill;  Musgrave  v.  Perry,  2  Vern. 
710;  Bale  V.  Amherst,  T.  Raym.  83, 
Iwve  long  l:ieen  overruled,  and  the  law 
it  IS  stated  in  the  text.  Wallis  ».  Hod- 
son,  I  Atk.  115;  Clarke  v.  Clarke,  i  H. 
Black*.  399;  Clarkf  v.  Blake,  2  Bro.  C. 
C.  320;  s.  c,  3  Vcs.  jr.  673;  Scatter- 
wood  V.  Edge,  1  Salk.  339;  Snow  v. 
Tucker,  i  Sid.  153;  1-ong  v.  Blaci^atl, 
7  T.  R.  100;  Miliar  u.  Turner,  i  Ves. 
Sr.  8j;  Burnet  v.  Mann,  1  Ves.  Sr. 
ij6;  Beale  r.  Beale,  i  P.  Wms.  344; 
Durdet  v.  Hopegood,  1  P.  Wms.  486; 
Trower  v.  Bults,  1  Sim.  &  St.  181; 
Thelluion  v.  Woodford,  4  Ves.  Jr.  237; 
s.  c,  M  Ves.  Jr.  113;  Morrow  t,  Scott,  7 
Ga.  535;  Harper  v.  Archer,  4  Sm.  & 
Mar.  fMiss.)  99;  s,  c,  43  Am.  Dec.  472; 
Crisiield  v.  Storr,  36   Md.  129;  Hall  v. 


Hancock,   15   Pick.  (Mass.)  155;  Picot 

t'.  Armstead',  2  Ired.  Ea.  1 

(JMiie);  Stedfast  v.    Nicoll,  3  Johns, 
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.  (N.  Y.)  18;  Marsellis  v.  Thal- 
hbner,  j  Paige  (N,  Y.)  35;  b.  c,  21 
Am,  Dec.  66;  Jenkins  v.  Freyer,  4 
Paige  tN.  Y.)  47;  Mason  i.,  Jones,  2 
Barb,  (N,  Y.)  329,  351;  Barker  v. 
Pearce,  30  Pa.  St,  173;  Burke  v.  Wilder, 
1  McCord  Ch.  (S.  Car.)  551, 

Children  «t  ventre  sa  mere  are  con- 
sidered within  the  meaning  of  the  word 
"TJiildrwn"  in  a  vrill.  Petway  v.  Powell, 
3  Dev,  &  Bat.  Eq.  (N.  Car.)  308;  Simp- 
son V.  Spenc«,  s  Jones  Eq.  (N.  Car,) 
u8;  Hall  v.  Hancock,  15  Pick,  (Mass,) 
'SS;  Crook  V.  Hill.  L.R.,  3  Ch.  Div. 
773  (an  illegitimate  child).  So  also  of 
"grandchildren;"  Smart  v.  King,  Meigs 
;Tenn.)  149;  Hone  v.  Van  Schaick,  3 
Barb.  Ch.  (N.  Y.)488;  Swift  t;.  Duf- 
fteld,  5  S.&  R.  {Pa.)38,  Soof'persons 
living  at  the  death;"  Rawlins  v.  Raw- 
lins, 3  Coi  Cas.  in  Eq,  435;  Groce  i^. 
Rittenbury,  14  Ga.  232;  HalE  v.  Han- 
cock, 15  Pick.  (Mass.)  355;  Starling  v. 


■e  Corless,  L.  R.,  i  Ch.  Div. 


A  devise  to  an  unborn  illegitimate 
child  is  valid.  Pratt  v.  Flamer.  5  Har. 
&J.  {Md.l  10. 

But  this  fiction  is  for  the  child's  in- 
terest only,  and  applies  only  to  enable 
iiim  to  take  a  benefit  which  if  bom  he 
would  be  entitled  to.  Blasson  i ,  BIa«- 
son,  10  Jur.  N,  S.  1113,  McKnighl  v. 
Head,  i  Whart.  (Pa,)  313;  and  sec 
Armistead  v.  Dangerfield,  3  Munf. 
(Va,)320|s,c.,jAm.Dec.so:.  And /» 
re  Gardiner's  Est.,  L.  R.,  20  Eq,  647,  it 
was  ield  that  where  a  testatrix  made  a 
gif^  to  "all  my  brothers  and  sisters, 
share  and  share  alike,  but  no  share  to 
vest  until  the  recipient  had  attained  the 
age  of  twenty -one  years,"  the  class  was 
closed  when  the  eldest  became  twenty- 
one,  and  a  child  en  venire  sa  mere  at 
that  time,  but  bom  afterwards,  was  not 
entitled  to  share. 

The  child  is  regarded  as  in  esie  from 
the  time  of  its  conception.  Hall  v. 
Hancock,  15  Pick.  (Mass.)  355;  Mar- 
sellis V.  Thalhimer,  2  Paige  (N.  Y,)35; 
B.  c,  21  Am.  Dec,  99;  Harper  i>.  Archer, 
4  Sm.  &  M,  (M1S6.)  5^:  E.  c,  43  Am. 
Dec. 472,  Ifthechildis  subsequently 
bom  alive,  It  must  be  so  far  matured  as 
to  be  capable  of  living.  Hone  v.  Van 
Schaick,  3  Barb.  Ch,  488;  Harper  v. 
Archer,  4  Sm.  &  M.  (Miss.)  99.  A 
child  within  six  months  of  conception 
is  presumed  to  be  incapable  of  living. 
Marsellis  v.  Thalhimer,  3  Paige  (N. 
Y,)  35- 

Beck,' Medical  Jurisprudence,  vol.  I, 
p.  407  (i3th  ed.),  says;  "As  a  general 
rule.  It  seems  now  to  be  generally  con- 
ceded that  no  infant  can  be  born  viable, 
or  capable  of  living,  until  one  hundred 


itioned  to  the  contrary.  In  such 
cases,  we  should  recollect  that  females 
are  liable  to  mistakes  in  their  calcula- 
tions and  that  conceptions  may  take 
place  at  various  times  during  the  men- 
strual intervals,  and  thus  vary  the 
length  of  the  gestation.  Such  early 
births  are  at  the  present  day  very  gen- 
erally and  very  property  doubled 
.  ,  ,  We  may  ,  .  ,  conclude  that 
between  five  and  seven  months,  there 
have  been   instances   of  infants   living, 

the  chance  of  surviving  six  hours  after 
birth  is  much  against  the  child."  And 
see  Chitty,  Med.  Jur.  406  ace. 

On   the    other   han4,   by    statute,   a 
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child  born  ten  months  after  the  death  born  within  due  time,  to  prefer  a  claim 
of  the  father  comes  within  the  rule,  for  damages  sustained  by  death  of  the 
MasHleu.  Hiatt,  8j  Kv.314.  father.  The  George  &  Richard,  tL. 
A  devise  to  A  for'lite,  remainder  to  R.,  Adm.  466;  a.  c,  24  L.  T.  717.  The 
his  children,  carries  the  propertjr  to  an  child  wa«  afterwards  born  and  its  claim 
unborn  son  on  A's  death.  Snow  v.  was  assessed.  10  W.  R.  345,  146.  Mar- 
Tucker,  I  Sid.  153;  Reeves  1/.  Long,  i  riage  and  the  birth  of  a  posthumoui 
ijalk.  Z18.  So  the  remainder  was  child  revokes  a  will.  Doe  d.  Lanca- 
limited  lir^t  to  male  children  and  shire  f.  Lancashire,  e  T.  R.  49;  Warner 
then  to  female,  and  A  died  leavings  t.'.  Beach.  4  Gray  (Mass.)  163.  This  is 
daughter  and  his  wife  pregnant,  who  so  hy  statute  in  some  States,  e.g.  Penn- 
WB8  afterwards  delivered  of  a  son,  the  s^tvanla  and  Rhode  Island, 
latter  took  hy  devise.  Stedfast  v.  Nlcoll,  TartUloii  of  RmI  S>Ut«.— An  infant 
3  Johns.  Cas.  (N.  Y.)  18.  A  posthu-  en  venire  sa  mere  Is  not  bound  hy  a  de- 
mous  child  is  within  marriage  articles  cree  of  partition  made  before  his  birth. 
limiting  propertj  to  such  children  as  Pearson  v.  Carlton,  iS  S.  Car.  47;  GU- 
mav  be  living  at  the  death  of  the  father,  lespie  v.  Nabor,  59  Ala.44i;and  may 
and  will  lake  under  the  statute  of  dis-  reclaim  his  interest  from  a  remote  ven- 
tributions.  Millar  u.  Turner,  1  Ves.Ss;  dee  of  the  purchaser.  Massie  f.  Hiatt. 
Burnet  v.  Mann,  i  Ves.  icfi-  Where  81  Ky.  314.  So  Ihe.interest  of  such  a 
euch  a  child  takes  land  that  has  de-  child  is  not  divested  hy  a,  judicial  sale 
ecended,  he  takes  by  descent,  but  the  made  before  his  birth.  Detrick  v.  Mi- 
intermediate  profits  go  to  the  one  who  gatt,  19  III.  146;   McConnel   v.  Smith, 


took  prior  to  his  birth,  Bassett  r.  Bas-  23  III.  611;  Bowman  v.  Talbnan,  ; 
sett,  3  Atk.  10!;  Goodtltle  v.  Newman,  llow.  Pr.  (N.  Y.)  iii.  And  see  Mei 
3  Wila.  516,  536.     A  child  en  ventre  aa     v.  Mitchell,  17  N.  Y.  no.     In  England 


regarded  as  "a  life  in  being"  it  seems  that  a  child  en  ventrttamtre 
wiimn  me  rule  against  perpetuities,  is  bound  by  all  proceedings  in  a  case  up 
ThelluEOn   i>.  Woodford,    11    Ves.  112,     to  the  time  of  ita  birth;  so  if  an   infant 


born  after  a  decree,  who,  if  boi 
testator  rave  "to  each  and  every     fore   It,  would   have   been 


of  my  other  children  now  born,  or  here-  party  to  the  suit,  he  is  bound  by  the  de- 

after  to  be  bom,  and  who  shall  be  living  cree.     McPhers.   on   Inf  567.     Where 

at  the  time  of  my  decease,  £5000  apiece,  the   interest  of  children   then   born,  or 

to   be  paid   at   their   ages  of   11,  etc.,  the  enjoymentof  the  dower  right  of  the 

with   interest   thereon   to  be  computed  widow  requires   the  conversion  of  real 

from  the  day  of  my  death."  Held,  that  estate  into  a  personal  fund,  a  child  e» 

achild«fl  venire  sa   mere  at   the  tes-  I'enfrejn  mere  does  not,  until  bom,  pos- 

tator's   death,  but    born   seven  months  sess  any  estate  therein  which  can  affect 

a Iterwards, was  entitled,  but  with  Interest  the  power  of  the  court  to  pass  a  decree 

only  from  the  time  of  the  birth.     Raw-  directing  such  conversion.     Whatever 

lins   V.   Rawlins,   2   Cox,   Cas.   in  Eq.  estate  devolves  on  such  a  child  at  Ills 

4-.';.  birth  is  an  estate  in  the  property  in  its 

A  testator  gave  property  to  his  mar-  then  condition.     Knolts  v.  Steams,  91 

ried  daughter  for  life,  and  if  she  had  no  U.  S.  638. 

children  at  the  expiration  of  five  years  flUtntea.— Where   a   future  estate  or 

from  the  death  of  his  wife,  then  over  to  remainder  is  limited  by  deed  or  will  to 

certain  persons  named,  as  if  the  daughter  the  heirs,  issue  or  children  of  any  per- 

had  died  without  heirs.     Her  first  child  son,  a   child   en   ventre  sa  mere  at  the 

was  born  five  years  and  sii  months  af-  time  of  the  deatli  of  such  person  takes 

ter  the  testator's  widow's  death.     Held,  as  if  living,  although  there  ia  no  estate 

that  as  the  daughter  had  a  child  ex  ren-  to   support   the   contingent    remainder 

/re  sa  mere  within  the  five  years,  the  until   the  birth.    This  is   the    ntle  bv 

gift  over  had  not  taken  effect.      Pearce  sUtute  in  Neiu  Tort,  fllinois.   MUki- 

%'.  Cairington,  L.  R,,  Ch.  App.969.  gan,  Wisconsin,  Minnesota,  Virginia, 

A  collision   occured   at   sea  whereby  West     Virginia,     North      Carolina. 

some  of  the  crew  of  one  of  the  vessels  Kentucky,  Missouri,   California.  A'e- 

werc  drowned.     In  a  suit  in  admiralty,  vada,  Colorado,  Alabama,  Mississiffi, 

entered  on  behalf  of  the  owners  ol  that  Dakota,      Jdako,       Montana,      -Vev: 

vessel,  an   appearance   was   entered  in  Mexico.     See  Ilawley  I'.James,;  Paige 

bchalfof  a  child  of  one  of  the  drowned  (N.  Y.)  318,  464-     \ti  Michigan  such  a 

nien  en  ventre  sa  mete.    The  court  re-  child  takes  a  vested  interest.     Catholic 

served   leave   to  the  child  rn  venire,  if  Mui.  Benefit   Ass.  v.  Firnanc,  50  Mich. 
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Sj.  Consequently  a  future  estate  de- 
pendent on  the  death  of  any  person 
without  heirs,  isBue  or  children,  Is  de- 
feated bj  the  birth  of  a  posthumous 
.child  capable  of  inheriting  from  such 
pereon  in  Nt-w  Tork,  lUlnois,  Michi- 
gan, Wisconsin,  Afinnesota,  Virginia, 
West  Virginia,  Nortk  Carolina,  Ten- 
nessee, Missouri,  California,  Ne-cada, 
Alabama,  Dakota,  Idaho,  Montana  and 
Nev!  Mexico.  Such  posthumous  child 
it  be  bom  within  ten   months  of  the 


NIS.  Child  en  Tantn  te  Mara, 

otherwise.  Ariiena,  Imua,  Massacku- 
setis,  Maine,  Ne-w  Hampshire,  or  (j) 
unless  he  is  cKpressly  excluded  by  the 
will.  Arizona,  Nevi  Mamfskire,  Illi- 
nois (See  Slimson  Sts.,  1)1,  3844,  i6» 
and  [413).  Oaborn  v.  Jefferson  Bank, 
116  111.  130.  A  child  born  before  Its 
parents'  marriage,  and  rendered  legiti- 
mate by  the  subsequent  marriage,  is 
not  an  "  afterborn  "  child  within  the 
meaning  of  that  term  as  used  In  the 
-■'■-•-  defining   the   rights   of  such   a 


father's  death.     Kentucky,  Mississiffi,     child  omitted  from  a  parent's  will.  M 


Ifartk  Carotin 
and  West  Virginia. 
In  Delaware  and    Lot 


,  Virgin. 


Culloch's  Appeal,  113  Pa.  St,  247. 

Evidence  that  a.  testatrix,  who,  hy  a 
will  dated  nine  months  after  marriage, 


the  child,  if  born,   would   answer  to  a  served"  to  herself  certain  real  estate  and 

class.     California,   Dakota,  Montana,  the  right  to  dispose  of  it  by  will,  and 

Utah.     In  Connecticut  by    Stat.  1881;,  that  she  had  a  child  born  a  month  afler 

ch.  1 10,  4   130,  no  devise   can  be  made  the  will  was  made,  will  justify  a  finding 

* it  in  being  at  the  testator's  that  her  omission   lo   provide   for   the 


thee. 


terms  of  (his  statute. 

Daaeent  and  DUtrllintloii. — Generally 
for  the  purposes  of  descent  and  distri- 
bution a  child 


'.35- 


provided 
for  by  settlement,  nor  disinherited  by 
the  will  of  his  father,  is  entitled,  under 

N.  J.  Rev.  St.,  p.  1346,  4  19,  to  a  contri- 

sidered  as  living  at  the  death  of  the  button  from  the  other  children  of  the 
parent.  Hill  v.  Moore,  Murph.  (N.  Car.)  testator  of  such  portions  of  their  estate 
333.  The  Maryland  Code,  art,  93,  ^  derived  under  the  will  as  will  make  the 
I  ^4.  allows  nosthumous  children  of  an  share  of  such  child  equal  to  what  it 
s  other  children,  but  would  have  been  had  his  father  died 
intestate;  but  the  will  should  not  other- 
wise be  disturbed.  Wilson  v.  Fritts, 
32  N.  J.  Eq.  59.  And  see  Mitchell  v. 
Biair,  5  Paige  (N.  Y.)  j88.  And  it  is 
not  necessary  to  make  all  the  heirs  or 


declares  that  no  other  poethur 

lation  shall  be  considered  as  entitled  to 

distribution   in  his   or   her   own  right. 

Held,  that  one   l>om   afler   his  father's 

death,  but   before   his  aunt's,  Is  not  a 

posthumous  relation  to  his  ai 

f.  State,  65  Md.  ijS.  ,      , 

It  follows  that  a  child  en  ventre  sa  tion.  Haskins  v.  Spiller,  1  Dana  (Ky.) 
mere  not  mentioned  in  its  parent's  will,  170.  If,  however,  there  is  a  residue,  the 
takes  a  share  in  the  estate  just  as  any  share  of  such  child  should  be  taken 
other  child  that  is  bom  after  a  will  is  therefrom.  Bowen  v.  Hade,  137  Mass. 
made.     Chicago  B.  &  Q^,  R.   R.  Co.  ■ 


Waterman,  11  Fed.  Rep.  (Neb.) 
Express  provision  to  this  effect  is  made 
by  statute  in  Alabama,  Arkansas,  Dela- 
ivare,  ICentncky,  Missisaifpi,  Mis- 
souri, New  yersey,  Nevj  York,  Ne- 
braska, Oregon,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Tennessee, 
Texas,  Utah,  Virginia,  Washington. 
"  '  ■  e  States  a  slight  difTereni    ■ 


The  ficUon  of  the  child  en  ventre  sa 
mere  being  in  esse  cannot  be  invoked 
to  aid  anyone  but  the  infant,  and  tliere- 
fore  where  the  child  is  delivered  by  the 
casarean  operation  after  the  death  of 
the  mother  the  father  does  not  become 
tenant  by  the  curtesy.  Marsellis  i'. 
Thaihimer,  1  Paige  (N.  Y.)  35;  /*  re 
Francis  Winne,  i   Lans.   (N.  Y.)   508. 


made  between  a  posthumous  child  and     The   party  who   claims  through  such  a 


e  bom  after  the  will  is  made  but  be- 
fore the  death  of  the  testator.  Thus,  in 
-a  few  States,  such  child  wilt  take  Che 
share  it  would  have  had  if  its  parent 
had  died  intestate,  unless  (1}  provision 
.has  been  made  for  him  by  the  will   or 


hild  must  establish  the  fact  that  the 
child  was  born  alive,  and  if  the  child 
never  breathed,  there  is  no  legal  pre- 
sumption in  favor  of  life.  Marsellis  v. 
Thaihimer,  2  Paige  (N.  V.)  35;  Tvler, 
Inf.  &  Cov.,  4  158. 
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7,  Coitody  of  Infiuita. — This  subject,  together  with  the  commit- 
ment of  children  to  charitable  institutions,  will  be  treated  under 
Parent  and  Child,  which  see. 

m.  ACTS  hXa  COHTKACtS  OF  ABD  COlrvlTAVCE>  BY  AXS  TO  II- 
FAlTTB. — 1.  Right  of  the  Infimt  to  Avoid  Hit  Aoti. — a.  Void  and 
Voidable. — Infants  are  regarded  by  the  law  as  lacking  in  judg- 
ment and  understanding  sufficieilt  to  enable  them  to  guard  their 
own  interests,  and  the  law  protects  them  against  their  own  im- 
providence or  the  designs  of  others  by  allowing  them  to  avoid 
any  act,  contract  or  conveyance  not  manifestly  for  their  interests, 
to  which  they  are  parties,  and  to  place  themselves  in  statu  quo. 
Thus,  acts  and  contracts  of  infants  are  in  some  cases  binding  on 
them,  and  in  others  voidable  at  their  election.  This  is  the  modern 
doctrine;  but  the  older  cases  introduced  a  third  distinction  and 
held  ail  acts  of  infants  which  were  necessarily  prejudicial  to  their 
interests  as  absolutely  void  and  incapable  of  subsequent  ratifica- 
tion, while  those  acts  only  were  regarded  as  voidable  and  capable 
of  subsequent  ratification  as  might  or  might  not  be  of  benefit 
to  the  infant.  This  distinction  throws  upon  the  court  the  neces- 
sity of  deciding  whether  an  act  of  the  infant  is  necessarily  preju- 
dicial to  his  interests  or  not.  The  courts  of  late  years  have  re- 
fused to  take  this  responsibility  on  the  ground  that  if  the  infant 
wishes  to  determine  the  question  for  himself  on  arriving  at  his 
majority  he  should  be  allowed  to  do  so,  and  he  is  sufficiently  pro- 
tected by  his  right  of  avoidance.  Therefore,  in  some  jurisdic- 
tions, acts  that  were  formerly  considered  void  are  now  regarded 
as  voidable ;  and  in  cases  where  acts  have  been  pronounced  void, 
the  infant  has  exercised  his  option  to  avoid  the  act,  and  the  lan- 
guage used  is  not  necessary  to  the  decision.*    Thus,  the  negotiable 


„ jt  three  children  at  one  that  an  agreement  made  bvai. _.. 

birth  they  are  all  to  be  admitted  as  ex-  such  that  It  cannot  be  for  Kis  benefit,  is 

ecotors.     »  Wms.  Exrs.  •!«.  not    merely   voidable,    but    absolutely 

A  provision  made  for  a  child  enven-  voidi  though  in  general  hi*  contracts 
tfe  sa  mere,  wliich  Is  afterwards  bom  are  only  voidable  at  his  option.  But 
before  the  di;ath  of  the  testator,  was  this  distinction  is  in  itself  unreasonable, 
»e/J  not  to  extend  to  an  aftcrborn  and  is  supported  by  little  or  no  real 
posthumous  child,  although  the  division  authority,  while  there  is  consiJerable 
of  the  property  was  suspended  until  the  authority  against  it.  The  unreasona- 
uldeat  son  became  twenty-one,  and  the  bleness  seems  hardly  to  need  ant- 
division  was  to  be  made  between  "  all  demonstration.  The  object  of  the  law. 
my  children  now  born  or  to  be  born."  which  is  the  protection  of  the  infant,  it. 
Burke  V.  Wilder,  i  McCord  CIi.  (S.  amply  secured  by  not  allowing  the 
Car.)  551;  Richardnon  ii.  Sinkler.  2  contract  to  be  enforced  against  him 
DeKsaus.  (S.  Car.)  127.  during  his  Infancy,  and   leaving   It   In 

A  devise  to  A  and  his  children  gives  his  option  to  aflinn  or  repudiate  it  at 
him  an  estate  tail  if  he  have  no  children  his  full  age.  Moreover  the  dintlnctian  ii^ 
living  at  the  time  of  the  devise,  and  this  arbitrary  and  doubtful,  for  it  must  at- 
riile  is  not  changed  by  the  fact  that  the  ways  be  difficult  to  say  whether  a  par- 
devisee  han  a  child  rn  venire  sa  mere,  ticular  contract  cannot  possjblr  be 
Koper  V.  Roper,  L.  R.,  3  C.  P.  xl.  35.  beneficial  to  the  party.     As  for  tKe  au- 

1.  Told  UUl  VotfUbla. — Pollock,  in  his  thoritles,  the   word   void  ia   no   doubt 
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I'requenlly  used;  but  then  it  Is   likewise  Richmond,  if>  N.  H.  iji;  Allia   v.  BiL- 

to   be   found   in   casCB  where  it  is  quite  ings,  6   Met.   (Mass.)    415;  Pearsoll  i>. 

settled  that  the  contract  IB  in  truth  only  Chnpln,     44     Pa.    St.    9;     Terrill     v. 

voidable;  and  as  applied  to  other  sub-  Auchauer,    15   Ohio   Bt.   80,   85;    Van 

ject   matters,  it  has  been  keld  to  mean  Schaack  t;.  Robblns,  36  Iowa  201. 

onlj' voidable   in  journal   instruments.  In  the  leading  English  case  of  Will- 

Malins   V.  Freeman,   4   Bing.   N.   Car.  iams   v.  Moor,  11  ^f.  &  W.  256,  an  in- 

{95;  and   even   in   acts   of  parliament,  -fant  was  sued  on  account  stated,  which 

5avenport  v.  Reg.,  L.   R.,  3  App.  Cas.  his  counsel   contended   was   abBolulely 

iiS.   Thus  the  language  of  text  writers,  void    as    prejudicial     to    his     interest, 

of  judges,  and  even  of  the   legislature,  Baron  Parke,  in  his  opinion,  saj's:  ''But 

is  no  safe  guide  apart  from  actual  deci-  we  can  see  no  sound  or  reasonable  dis- 

sions.  tinction  in  this  respect  between  the  lia- 

■'But  when  we  look  at   the   decisions  bilitj  of  an  infant  on  an  account  stated 

Ihey  appear  to  establish   in   the   cases  and   his  liability  for  goods  sold  and  de- 

now  in  question  on\j  that  the  contract  livered,  or  on  any  olher  contract    .    .    . 

cannot  be  enforced  against   the   infant,  The   general   doctrine   h   that  a  party 

or  some  other  collateral   point  equally  may,  afler  he  attains  the  age  of  twent^- 

■-• — 'with  Its  being  only  voidable,  one,  ratify  and  so  make   himself  liable 

—  " ' -lisUnctl"  "--'     '— -■ -■-  ■■--'--■•-' "'- 


cucept  when  they  show  distinctly  that  on  contracts  made  during  infancy.  We 
t^e  contract  is  voidable  and  not  void."  think  that  on  principle  unopposed  by 
After  reviewing  the  English  cases,  he  authority  this  may  be  done  on  a  con- 
adds,  p.  58:  "On  the  whole,  then,  we  tract  arising  on  an  account  stated  as 
have  seen  that  In  several  Important  well  as  on  any  other  contract." 
classes  of  cases  (including  some  that  This  view  of  the  division  of  contracts 
were  formerly  supposed  exceptional)  and  acts  of  infants  into  two  classes, 
an  infant's  contract  is  certainly  not  valid  and  voidable,  and  rejecting  the 
void;  and  we  have  also  seen  that  there  old  class  of  "void,"  is  taken  by  most 
is  not  any  clear  authority  for  holding  modern  text  writers.  See  Wharton  on 
that  in  any  case  it  is  in  fact  void."  Contracts,  }  36;  Anson,  Contracts  (4th 
In  many  cases  the  courts  seem  to  ed.),  lo;;  Eversley,  Dom.  Rel.,  p.  795; 
have  used  the  terms  void  and  voidable  Benj,  Sales,  I)  3b\  I  Am.  Lead.  Cas, 
as  interchangeable,  and  the  word  void  (jth  ed.)  300;  Schouler,  Dom,  Rel,,  4 
hafi  merely  denoted  that  the  contract  at  403;  Addison,  Contracts,  *t3i;  1  Par- 
the  time 'the  suit  was  brought  was  not  sons  on  Contr.  '395;  Daniel,  Neg. 
binding,  but  leaving  the  question  Instr.,  ^  223.  In  Cheshire  v.  Barrett,  4 
whether  the  contract  might  not  be  rati-  McCord  (S.  Car.),  241,  the  court  say: 
lied  undecided.  Tluis  the  case  of  Con-  "The  result  of  my  reflections  after  a 
roe  v.  Birdsall.  i  Johns.  Cas.  (N.  V.)  good  deal  of  labor  bestowed  on  the 
127.  is  cited  as  an  authority  that  an  in-  subject  is  that,  in  general,  there  Is  but 
fant's  bond  is  void,  and  the  head  note  little  distinction  in  this  respect  between 
of  the  caiK  so  states  the  decision;  but  contracts  entered  into  by  aduits  and  in- 
the  language  used  was  that  "the  bond  fants  .  .  .  Those  [contracts]  based 
is  voidable  onlv  at  the  election  of  the  upon  a  moral,  legal  and  valuable  con- 
infant,"  AndinCurtin  !■.  Patton,  II  S.  sideration  bind  adults.  The  policy  of 
&  R.  (Pa.)  311,  the  court,  in  speaking  the  law  permits  an  infant  to  avoid 
of  an  infant's  contract  of  suretyship,  them,  but  if,  after  arrivir^  at  full  age, 
caKs  it  In  one  place  "al>solutely  void,"  he  thinks  proper  to  affirm  them,  he 
and  yet  in  the  very  next  line  are  found  ought  to  be  bound.  The  moral  obliga- 
the  expressions  "confirming"  and  "dIs-  tJon  is  sufliclent  consideration  to  sup- 
linct  acts  of  confirmation,"  showing  port  the  new  undertaking."  In  Hyer 
that  the  court  did  not  mean  to  hold  the  v.  Hyatt.  4  Cranch  C.  C.  i^,  the  court 
contract  incapable  of  ratification.  So  say:  '-lam  Inclined  to  thmk  that  no 
also  in  Thornton  I'.  Illingworlh,  2  B.  &  contract  entered   Into   by  a-   :-'-—   :- 


C.814,     Baylry,  J.,  calls   an   infant's  absolutely  void,  though  all  o 

trading  contract  :*oi'rf,  bdt  all   the  case  infants,  except  for  necessarico,  o.c  .u.m- 

decided  was  that   ratification   after  ac-  able.     There  are  some  dicta   that  con - 

tion   brought  would  not  avail,  and  the  tracts  made  by  an  infant  to   his   preju- 

case  plainly  shows   that   if  the  ratilica-  dice  are  void,  not  voidable;  but  I  doubt 

tion  had  been  before   suit  brought,  the  whether  in  law  there  l>e   any  difference 

infant  would  have  been  held.  For  other  as  to  validity  between   those  which  are 

cases  showing  how  "void"  is  often  inter-  benelicial   and   those  which  are   preju- 

preted  to  mean  "voidable,"  see  State  v.  dicial  to  the  infant;  both  aie  voidable; 
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instruments  of  infants  are   universally  regarded  as  voidable,  and 
not  void,  and  also  their  indorsements  of  such  instruments;*  and 

but   neither   U  absolutely  void.    There  44   Am.    Rep.   606;    United   Statee   :*. 

fs  no  case  in  which  it  has  been  decided  Balnbridge,   i    MaBon   (U.  S.)  71,  8i; 

that  a  contract  between  an   infant   and  Robinson  v.  Weeks,  56  Me.  102. 

an   adult  can   be   avoided  by  the  adult  An  indictment  under  the  act  of  1873 

upon   tlie  ground  of  the  infancy  of  the  -74,   ch.    31,    for    disposing    of    crops 

other  party.     If  the  contract  were   ah-  under  mortgage   cannot   be   suetaloed. 

KOlutely  void,  neither   party   would   be  where  it  appears  that  the  defendant  i6 

bound.    The  question  whether  the  con-  an  infant.     The  alleged  disposition  was 

tract  be  prejudicial  to  the  infant  is  aques-  a  disaiErmance  of  the  contract  and  ren- 

tionoffact.not  oflaw.andis  toouncer-  ders  it  void.     State  v.   Howard,  88  N. 

lain   to  become  the  test  of  tiie  validity  C.  650. 

of  the  contract.     It  le  a  question  which  1.  BiUa  ajid  Motei— The  almost  uni- 

depends  upon  many  circumstances,  and  versal  rule  is   that  the   bills  and   note^ 

cannot   always   be    ascertained   at   the  of  infants  are  voidable  only,  and  this 

time  of  the  contract."  And  see  Reed  v.  whether  they  are  or  are  not  negotiable. 

Batchelder,  1  Met.  (Mass.)  559.  Fant  v.  Cathcart,  8  Ala.  725;  Buzieli  ;■- 

"The  mere   fact   that  the  infant  as-  Bennett.  2  Cal.  101;  Alsop   v.  Todd,  i 

sumed  to  tiecome  a  surety  for  another  Root  (Conn.)   105;   Young  v.   Bell,  1 

is  not  in  itself  ground  eutScient  to  say  Cranch,  C.  C.  342;  Strain  v.  Wright,  7 

that  such  a  dealing  was  a  wrong  to  the  Ga.  568;  Gavin  i'.  Burton,  8  Ind.   169^ 

infant.    The  most  that  can  be  said   Is  Trustees  of  La  Grange  Inst.  i'.  Ander- 

that    the    court   cannot   see    how   the  son,  63  Ind.  367;  Best   ;■.  Givens,  3  B. 

infant  could   derive  benefit  from  such  Mon.   (Kv.)   72;   Stern   v.  Freeman,  4 

an  act,  but  that  is  not  sufficient   if  he  Met.  (Ky.)  309;  Reed  7.  Batchelder,  i 

himself,    after    arriving    at    maturity,  Met   (Mass.)   559;   Boody   :■.  McKen- 

deliberately  has  determined  the  matter  ney,  23  Me.  517;   Balwin  v.   Rosier,  t 

for  himself."     Williams  v.  Harrison,  11  McCrary  C.  C.  3S4;  Minock  v.  Short- 

S.Car.4ij.  "Infancyconfersaprivilege  ridge,  11   Mich.  304;  Fisher  v.Iewett, 

rather     than     imposes     a     disability."  Bcrton  (N.  B.)  69;  Aldrich  ».  Grimes, 

Lemmon  v,  Beeman.  ±c,   Ohio  St.  505;  10  N.  H.  194;  State  v.   Plaisted,  43  N. 

Harneri/.  Dipple,  31  Ohio  St.  71;  s.  c,  H.   413;  Goodsell   v.  Myers,  3  Wend. 

27  Am.  Am.  Rep.  496;  Owen  t'.  Long,  '"   ^' '    --"-■■    ■          "        ^     -  - 
:  II    Mass.    403;     Cole    v.    Pennoyer, 

14    111.     is8;    Morton    I^    Seward,    5  L.  (N.  Car.)  158;   Hesser  v,  Steiner,  5 

Bradw.  (III.)   1:33;   Sparman   v.  Keim,  W.  &  S.  (Pa.)  476;   Stokes  v.  Brown, 

83  N.  Y.  34s;  Chapin  v.   Shafer,  49  N.  3pln.  (Wis.)  311;  Dubose  v.  Wheddon, 

Y.  407;  Anderson  I'.  Soward,  40  Ohio  4   McCord    (S,    Car.)    an;   LitUe   t. 

St.  325;  s.  c.,  48  Am.  Rep.  6S7;  Scott  v.  Duncan,  9   Rich.  {S.  Car.)   55   (sealed 

Buchanan,    11    Humph.    (Tenn.)   468;  note);  Harris  r.  Wall,  1  Ex.  121;  Hunt 

Ridgeley  !■,  Crandall,  4  Md.  435;  N.  H.  ;■.  Massey,  5  B.  &  Ad.9M;  Wamsley  :■- 

Mut.  Fire  Ins.  Co.  v.  N'oyes,  32    N.  H.  Lindenberger,  i  Rand  (Va.)  478;  Ever- 

345;  Jenkins  v.  Jenkins,"i3   Iowa  195;  son    v.  Carpenter,   17   Wend   (N.  Y.) 

Strain  v.  Wright,  7  Ga.  568;  Vaughan  419.     The  few  early  cases  contra  mav 

t:  Parr,  20  Ark.  600;   Babcock  v.  Bow-  now     be     considered     as     overruled. 
man,  8  Ind.   110;   Holmes  v.  Rice,  45 
Mich.   142;  Weaver  v.  Jones,  34  Ala. 

420.  3  'Brev.  (S.  Car.r'l94i  McMinn  -.: 
The  old  rule  is  still  laid  down  in  Richmond,  6  Yerg.  (Tenn.)  9;  Beeler 
dicta,  when  the  court  can  pronounce  ti.  Young,  i  Bibb  (Ky.)  519.  But  as  to- 
the  contract  of  an  infant  to  be  to  his  this  last  case  see  Byles  on  Bills  (71h 
prejudice  it  is  void,  and  when  to  his  Am.  ed.),»6i,  note  i.  An  indorsement 
benefit,  as  for  necessaries,  it  is  good;  or  assignment  of  a  bill  or  note  by  an 
and  when  the  contract  is  of  an  uncer-  infant  is  voidable  only  and  the  endorsee 
tain  nature  as  to  benefit  or  prejudice.it  may  sue  any  party  to  the  bill  except 
is  voidable  only  at  the  election  of  the  the  infant  and  him  on  a  ratificaflon. 
infant;  but  that  election  must  be  exer-  Nightingale  v.  Withington,  15  Mass. 
cised  within  a  reasonable  time  al^er  272;  Frazier  t.  Masscv,  14  Ind.  3S2. 
attaining  majority.  Briggs  v.  McCabe,  27  fnd.  327;  Burke- 
Green  V.  Wilding,  59  Iowa  679;  s.  c,  ».  Allen,  39  N.  H.   106  itemble);  Dul- 
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the  same  is  now  held  of  instruments  under  seal,  although  the 
older  opinion  held  them  wholly  void.*  The  mortgages  and  con- 
veyances generally  of  infants  have  long  been  considered  as  void- 
able only ;  in   short,  valid   until  disaffirmed.*     In  fact,  the  only 

by   infants    are    voidable. 
Birdsa" 
Darch,  4  Price  300;  Drayton  -v.  Dale,  a     Y.)  117;  Patchin 

"    1:  C.  J93;  Hardy  v.  Waters,  38  Me.    310;  Blake  v.  Supervisors,  61  Barb.  (N. 


.   Croker,   4    Esp.   187;    fonea  v.  Conroe  i^.  Birdsall,    1  Johna.  Cas.   (N. 

-  ~   ■  "■  -     ;hin   1..  Cro 

le.  330;  B 

450;  Story"  on  Prom.  Notes,  (,'80.     If  Y.)  149;  Weaver  T.  Jones,  24  Ala.  410 

the  indorsement  of  the  infant  and  the  (bond  for  deed);  Mustard  v.  Wohlford. 

note  to  him   has   been  rescinded  and  a  15  Gratt.(Va.)  329  (bond  fordeed).  Tlie 

new   note  given  by  the   maker  of  the  caaeofBoylis  u.  Dine  ley,   3   M.   &   S. 

original  note  lo  the  father  of  the  infant  477,  Is  usually  cited  to  the  point  that  an 

payee   in    consideration    of   discharge  Infant's  bond  is  void,   but  all  that  was 

from  liability  on  the  old   note,  it  will  decided  in  that  case  was  that  a  bond, 

bar  a  recovery  on  the  first  note.     Wil-  being  under  seal,  cannot  be  ratified  save 

lis  Ti.  Twambly,  13  Mass.  304.  by  an  act  of  at   least  equal   solemnity 

An  injunction  to  restrain  proceedings  with  the  original  instrument.  And  see 

at   law   upon  a  note  of  an  infant,  en-  Swaftbrd  v.  Feiguson,  3  Lea.  (Tenn.) 

dorsed  by  his  father,  given  for  the  pur-  391. 

chase  of  lands  by  the  infant,  issued  on         Where  an  Infant  is  arrested  he  cannot 

a  bill  filed  by  Che  infant  to  dlaaflirm  the  execute  a  valid  bail  bond  and  must  go 

sale,  will  be  dissolved  as  to  the  father  to  prison  unless  the  bond  is  executed  by 

but  be  allowed  to  stand  as  to  Che  infant,  a  responsible   person,    as   next   friend, 

Parker   v.  Baker,  Clarke,  Ch.  <N.  V.)  VincenC  i..  Warner,   iGPhila.  87.    Bur 

136.  this  is  clearly  not  law.  State  u,  Weath- 

Where  an  infant  is  a  co-maker  with  erwax,  u  Kan.  463;  Fagin  v.  Goggin, 
an  adult  the  latter  is  held  although  the  13  R.  1.  39S;  for  it  is  surely  for  an  in- 
infant  disaffirms.  Taylor  II.  Dansby,  42  fant's  benefit  to  avoid  imprisonment. 
Mich.  82.  But  see  Cassier's  Case,   139  Mass.  4^8. 

A  bill  of  exchange  drawn  on  an  in-  that  an  infant  cannot  be   arrested   on 

fant  but  accepted  by  him   alter  arriving  civil  process. 

at  full  age,  cannot  be  avoided  by   him.         3.  Mortgage!  by  an  infant  are  voida- 
Stevens  u.  Jackson,  4  Camp.  164.  ble.      Skinnerf.   Maxwell,  66   N.  Car. 

Biiretyililp.— Where  aninfant  signsB  4^;  State  v.   Plai^ted,  43   N.   H.   413; 

Cromissorv  note  as  suretj'  his  contract  Monumental  etc.  Asso.   v.  Herman,  33 

.  voidable  only.     Owen  v.  Long.  112  Md.  128;  Eagle  Fire  Ins.  Co.  v.   Lt-ni, 

Mass.  403;  Hamer  v.   Dipple,  31   Ohio  6  Paige  (N.  Y.)  635;  Palmer  v.  Miller, 

St.   73;    Fetrow   v.   Wiseman,  40   Ind.  25  Barb.    [N.  Y.)  "390;    Richardson  i: 

148;  Williams  r.  Harrison,   11   S.  Car.  BorighC,  9  Vt.  368;  Gilchrist  v.  Ram- 

412;  Shropshire  v.  Bums,  46  Ala.  io8;  say,  17  U.  C.  0^  B.   500.    This   is   the 

Cole   V.   Pennoycr,   14  111.  i<;8;   Cum-  rule  also  with  chattel  mortgages.  Miller 


Cole  V.  Pennovcr,  14  III.  i<;8;  Cum-  rule  also  with  chattel  mortgages.  Miller 
mings  V.  Powell,  8  Tex.  80;  Mustard  v.  v.  Smith,  36  Minn.  348;  Corey  v.  Bur- 
Wohlford,  IS  Graft.  (Va.)  339;  Scott  v.  ton,  32  Mich.  30;  Chapin  v.  Shafer,  49 
Buchanan,  2  Humph.  (Tenn.)  468;  N.  Y.  411.  An  infant  who  has  bought 
Patchin  v.  Cromach,  13  Vt.  330;  Cur-  personal  properly  and  given  a  mortgage 
tin  V.  Patton,  i:  S.  H  R.  (Pa.)  305;  back  to  secure  the  purchase  money. 
Cockshott  V.  Bennett.  2  T.  R.  763.  may  avoid  the  mortgage,  but  by  so  do- 
See  contra  (Chat  such  contracts  are  Ing  he  annuls  the  sale  to  himself.  Heath 
void),  Allen  v.  Minor,  2  Call  (Va.)  70;  v.  West,  28  N.  H,  101;  Curtiaa  v.  Mc- 
Carnahan  v.  Alderdice,  4  Harr.  (Del.)  Dougall,  26  Ohio  St.  66. 
99;  Whcaton  v.  East,  5  Yerg.  (Tenn.)  Where,  however,  a  surety  on  an  in- 
41;  Maples  r.  Wightman,  4  Conn.  376;  fant's  notes  given  for  the  purchase  of 
s.  c,  10  Am,  Dec.  149  (based,  however,  chattels  holds  a  mortgage  on  these 
on  a  statute).  And  see  Lumsden'a  chattels  and  is  obliged  to  pay  the  note^. 
Case.  L.  R.,  4  Ch.  App.  431.  the  infant  cannot  avoid  the  mortgage. 

IntOTOSt, — An  infant's  contract  to  pay  Knaggs  i'.  Green,  48  Wis,  60;. 
interest   is  voidable   only,     Bradley   v.         A  mortgage  by  an  infant  wife  to  se- 

Pratt,  23  Vt.  37S;  that  it  is  void,  Fisher  cure  a  debt  of  her  husband  is  held  ab- 

V.  Mowbray, 8  East  330.  solutely  void.     Chandlers.  McKinney, 
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act  of  an  infant  as  to  which  there  now  exists  any  serious  question 
■whether  it  is  voidable  or  wholly  void  is  the  appointment  of  an 
agent  or  attorney,  and  the  modem  tendency  is  to  restrict  the 
authority  of  those  cases  holding  the  appointment  void  to  the 
exact  facts  to  which  the  decisions  are  applicable,  and  to  hold  void 
only  powers  of  attorney  under  seal,  and  "  warrants  of  attorney" ;  * 

«Mich.  ai?;  Cronfse  *.  Clark,  4  Md. 
Ch.  403;  Colcock  V.  Ferguson,  3  Desau. 
(S.  Car.)  48a. 

OtmTaruoai  by  an  infant  are  voida- 
ble.   Schafferii.Lai^etU,  57  Ala. 


Philips  *.  Green,  j  Mon.  (Kj^.)  344; 
Kendall  -v.  Lawrence,  aa  Pick.  (Mass.) 
540;  Davis  V.  Dudley,  70  Me.  116;  Dix- 
on V.  Merritt,  ai  Minn.  196;  Allen  v. 
Poole,  54  Miss.  333;  Ferguson  v.  Bell, 
17  Mo.  347;  Gillet  v.  Stanley,  i  Hill 
(N.  Y.)  I3i;  Bool  V.  Mli,  17  Wend. 
(N.  y.)  iiy;  Eagle  Fire  Ins.  Co.  v. 
Lent,  6  Paige  (N.  Y.)  635;  Skinner  v. 
Maxwell,  66  N.  Car.  45;  Roberts  v, 
Wi™n,  I  N.  H.73;  Wlieaton  f.  East, 
5  Yei^,  (Tcnn.)  45;  Gillespie  v.  Bailey, 
12  W.  Va.  70;  Wiser  v.  Lockwood,  42 
Vl,  7aoi  Tucker  ».  Moreland,  10  Pet. 
<U.  S.)  58;  Irvine  v.  Irvine,  q  Wall. 
(U.  S.)  617;  Jackson  f .  Woodruffe,  7 
U.  C.  Q^  B.  332;  Mills  V.  Davis,  9  U. 
C,  C.  P.  sio;  Foster  i'.  Lee,  2  Hannay 
(N.  B.J  4S6.  It  is  Immaterial  whether 
the  conveyance  is  by  an  infant  toife, 
Scranton  f.  Ste*vart,  ^a  Ind.  68;  Hoyt 
V.  Swar,  S3  III.  134;  Youse  v.  Norcoms, 
la  Mo.  1:49;  or  husband.  Barker  v.  Wil- 
son, 4  licisk.  (Tenn.)  468. 

An  exchange  of  property  U  voidable 
by  the  infant.  Williams  u.  Brown,  34 
Me.  j94t  Miller  v.  Ostrander,  12  Grant 
Ch.  <N.  Car.)  349.  So  a  conveyance 
to  an  Infant  is  voidable.  Spencer  v. 
Carr,  45N.  Y.  406;  Baker  i'.  Kennett, 
54  Mo.'Sa. 

A  deed  made  during  infancy  but  not 
delivered  until  ader  majority  is  valid- 
Sims  V.  Smith,  99  Ind.  469;  s.  c,  50 
Am.  Rep.  99. 

In  the  case  of  Touch  v.  Parsons,  3 
Burr,  1794.  1804,  the  rule  was  laid  down 
by  LuRO  Maksfisld  that  all  deeds 
that  take  eflcct  by  delivery  by  the  infant 
are  voidable,  while  those  delivered  by 
another  hand  are  void,  and  this  techni- 
cal rule  has  been  repealed  in  later  cases, 
although  it  has  no  significance  at  the 
present  day.  Bool  :■.  Mix,  17  Wend. 
(N.Y,)iiQ,  J31;  Conroe  v.  Birdsall, 
I  Johns.  Cas.  (N.  Y.)  127;  State  i-. 
Ptaieted,  43  N.  H.  413;  Fonda   v.  Van 


Home,  15  Wend.  (N.  Y.)  631  (per«>nal 
property).  Covenants  fn  a  deed  have 
t>een  declared  void.  Bagley  v.  Fletcher, 
44  Ark.  153. 

Even  a  gift  of  land  by  an  infant  hiu 
been  Md  voidable  only.  Slaughter  n. 
Cunningham,  34  Ala.  360;  /.  Person 
V.  Chase,  37  Vt  647  (chattels).  But 
see  contra  that  it  is  void.  Swaffbrd  v. 
Ferguson,  3  Lea  (Tenn,)  39a.  And 
see  Oxley  v.  Tryon,  35  Iowa  95. 

Land  was  conveyed  to  A  to  hold  itt 
trust  for  B,  then  an  infant,  for  life. 
The  deed  provided  that  the  land  should 
be  sold  if  B  should  at  any  time  so  request 
in  writing.  B  made  such  a  request  when 
ten  years  old,  and  it  was  ktld  that  he 
could  avoid  the  sale  on  reaching 
majority.  Hill  v.Clark,4  Lea  (Tean.) 
40.'!- 

Lmmi  by  or  to  infants  are  voMable. 
Griffith  11.  Schwenderman,  37  Mo.  411; 
Holmes  :',  Blogg,  3  Moore  5531  s.  c, 
8  Taunt.  508,  and  that,  too,  whether  the 
rent  reserved  is  the  best  rent  or  not. 
Slater  v.  Brady,  14  ir.  C.  L.  61,  A 
rent  charge  granted  by  an  infant  is 
voidable  only.  Hudson  v.  Jones,  3 
Mod.  3[o.  And  see  Co.  Litt,  308,  a. 
Touch  V.  Parsons,3  Burr.  1794:  Jcrfinsori 
i^.  Packer,  i  N.  &  McCord  {S.  Car.)  i ; 
Staiford  v.  Roof,  7  Cow.  {N.  Y.)  179. 

■■TTlsc*  ietUamanti  are  voidable. 
Temple  v.  Hawley,  i  Sandf.  Ch.  (N. 
Y.)  im;  Jones  i..  Butler,  30  Barb.  {N. 
Y.)  64;  Levering  i-.  Levering,  i  Md. 
Ch.  365.  And  see  McCartee  r.  Teller, 
3Paige(N.Y,)5>i. 

1.  Aconti  and  Attomajrs, — On  prin- 
ciple, it  would  seem  th.-it  the  power  of 
attorney  of  an  infant  should  stand  on 
the  same  Itasis  as  any  other  voidable 
act  of  an  infant,  and  should  be  con- 
sidered voidable  and  not  void;  and  it 
seems  that  the  doctrine  that  an  inlant's 
acts  done  through  an  agent  arc  i-oid. 
should  at  all  events  be  restricted  to  acts 
done  under  mere  naked  powers  of 
attorney,  to  do  acts  requiring  an 
authority  under  seal.  It  may.however, 
probably  tie  considered  settled  upon 
authority  that  a  mere  naked  povrer  of 
attorney  to  do  some  act  requiring  an 
authority  under  seal  is  abaolutely  void; 
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and  many  modern  cases  hold  the  appointment  of  an  agent  by  an 
infant  as  voidable  only,*  So,  also,  if  an  infant  submit  to  arbitra- 
tion he  must  elect  to  avoid  the  award  if  he  does  not  wish  to  be 

and  the  authorities   ububIIj  lay  down  of  an  alleged  agent.     RobblnBi'.  Mount, 

Ihe  rule  in  general  terms  that  an  infant  4  ^^^-  (^-  Y.)  553. 
cannot  empower  an  agent  or  attorney         A   sale   under  a   power  of  attorney 

to  act  for  him,   and    that   he    cannot  given  by  an  infant  does  not  confer  even 

affirm     what    he     cannot     authorize;  an  inchoate  title.     Philpot  r.  Bingham, 

though,   as   to  acts   not    requiring    an  55  Ala.  435.     It  is  said   that  an   infant 

authoritj   under   seal,   perhaps   it    can  cannot  confinn  what  he  cannot  author- 

hirdly  be  said  that  the  law  is  settled,  ize.     Artnitagen.  Widoe,  36  Mich.  124; 

M.  D.  Ewelt  in   13   Am.  Law  Rev.,  p.  and  in  Fetrow  v.  Wiseman,  40  Ind.  146, 

^SS.     It  seems   that  an  infant  cannot  It  is  laid  down   as  settled  law  that  "the 

o  confess  judg-  contract  of   an   infant    appointing   an 

WoodrofTe,  4   M.  &  agent  or  attorney   in   fact  is  absolutely 

W.650;  Knox  -v.  Flack,  2s  Pa.  St.  337;  void    and    incapable    of    ratification. 

Kain  !■.  Postley,  i   Edm.  Sel.  Cas.  (N.  And  see  Trueblood  i'.TTueblood,8  Ind. 

Y,)  131;  Bennett  r.  Davis,  6  Cow.  (N.  195;    Camahan   v.   Alderdice,  4  Harr. 

Y.)  393;  Waples  V.  Hastings,  3   Hbit.  (Del.)  99;     Flexner   v.   Dickerson,   73 

(Del.)  403;  Pickler   v.   SUte,   18    Ind.  Ala,   318.    This   rule  is  not  generally 

166;  Cole    V.   Pennoyer,    14    III.    158,  recognized,   however.     Tyler,   Infancy 

WKere  a  judgment  has  been  entered  on  and   Coverture,  (j   13,  says  a   power  of 

a  warrant   of  attorney   given   by   two  attorney   under    seal    is   void,  while   a 

or  more  persons,  one  of  whom  is  an  parol  poweris  voidable  only.     Saunder- 

infant,  the   warrant,   and   with    it  the  son  u.  Marr,  1  H.  Bl.  75,  and  Schouler, 

judgment,  will   be   vacated    as   to   Che  Dom.  Rel.,  ^  406,  says  that  the  rule  de- 

jnfant.  and  allowed  to  stand  as  to  the  clarfng  the  power  void  does  not  eeem  to 

other  parties.     Mottaux  v.  SI.  Aubin,  2  include  more  than  the  technical  warrant 

Wm.  Bl.  1133;  Ashlln  v.  Laughton,  4  of  attorney  to  appear  and  confess  judg- 

Moore  U   So.  719.     But  see  Powell  v.  ment  in  court.    See  Cheshire  w.  Barrett, 

Golt,   13   Mo.  485,  where   a  judgment  4  McCord    (S.   Car.)    241,   244;   Cum- 

against  an  infant  appearing  by  attorney  mings  v.  Powell,  8  Tex.  88. 
was  regarded  as  voidable.  In  Ward  v.  Steamboat  Little  Red,  8 

So  a  power  of  attorney  (not  under  Mo.  338,  it  was  ieW  that  an  infant  can 
seal)  to  sell  land  is  regarded  as  void,  become  a  party  to  a  contract  (not  re- 
Lawrence  V.  Mc  Arter,  10  Ohio  37;  Pyle  quired  to  be  made  by  deed)  made  witb- 
f.  Cravens,  4  LilL  (Ky.)  17.  It  was  out  authority  from  him,  bv  his  subse- 
lield.  however,  in  Duvall  v.  Graves,  7  quent  adaption  of  it,  as  well  as  by  his 
Bush  (Ky.)  461.  that  a  power  of  at-  previous  ei pressed  consent, 
lomey  coupled  with  an  interest  is  not  1.  It  is  expressly  Ae/rf  in  several  juris- 
absolutely  void,  and  in  the  caae  of  a  dictions  that  the  appointment  of  an 
deed  to  a  trustee,  executed  by  an  infant  agent  Is  voidable  only,  and  in  Hardy  v. 
with  a  power  to  sell  with  her  concur-  Waters,  38  Me.  450,  it  was  held  that  an 
rence,  it  was  held  that  such  delegation  infant  promisee  of  a  negotiable  note 
of  power  was  not  void  and  was  capable  may  authorize  another  by  parol  to 
of  ratification  by  her  joining  in  the  transfer  such  note  by  indorsement  for 
conveyance  at^r  she  became  of  age.  him,  and  that  Che  transfer  so  made  wan 

An    infant   brought   a   suit   by   next  valid  until  avoided;  and  Co  the  same  ef- 

iriend,  afterwards  she  employed  an  at-  feet  see  Hastings  v.  Dollarhide,  24  Cat. 

tomey  and  requested  him  to  dismiss  the  195;  Whitney   v.  Dutch,  14  Mass.  457; 

suit,  which  -waa  done.    The  next  friend  Fairbanks  v.  Snow,  145  Mass.  153.  But 

then  moved  the  court  to  strike  out  the  in  Semple  f.  Morrison,"  7  B.  Mon.  (Ky.) 

<ntry  of  "off"  from  the  docket  and  re-  298,  it  was  AeWthat  theimmediatepres- 

inslate  the  case  for  trial.     It  was  held  ence  and  concurrence  of  the  infant  in 

that  the  act  of  the  infant  in  appointing  the  act  of  her  attorney  in  the  aasign- 

tiie  attorney  waa  void  and  his  action  ment  of  a  promissory  note  did  not  help 

nugatory,  and  the  infant  was  unable  to  the  case,  and  that  such  assignment  was 

ratify    the   act   on    majority.      Wain-  void.  See  also  Patterson  v.  Lippincott, 

"right  c.  WltkinBon,6z  Md.  146.     And  47  N.  J.  L.  457;  McCarthy  v.  Murray, 

»ee  Wimhole   v.  Foote,   2  Dak.  1.     So  3  Gray   (Mass.)  378;   Kingman  f.  Per- 

an  infant  ig  not  responsible  for  the  tort  kins,  103  Mass.  111;  Vi^elsang  v.  Null, 
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bound,  and  his  compromise  of  an  action  is  merely  voidable.* 
Infants  can  also  become  stockholders  in  corporations,  but  can 
avoid  their  obligations  if  they  signify  their  election  in  due  sea- 
son ;  there  seem  to  be  very  few  cases  in  America  on  the  rights  of 
infant  stockholders*     Among  other  acts  that  are  considered  as 

67X611.465;  Toule  r.  Dresser,  73  Me.  Williams,  6  Munf.   (Va.)   453.     In   an 

3$i\  Helps  V.  Clapton,  17  C.  B.  (N.  S.)  old  case  an  infant's  submission   to   the 

^53;  Hail  V.  Jones,  21   Md.  439,  and  cf.  arbitration  was  said  to  be  void.     Rud- 

PottinBen'.  Stewart, 3  Har.&  J.(Md.}  sIoht.  Yates,  March  iii,  iji.     Aitd  in 

il.7;  King  I'.  Belford.  32  L.  J.,  Ch.  646;  tliis  country  it  is  laid  down  in  Gamache 
lenneU  v.  Walker,  100  111.  535.  In  Doe  v.  Prcvost,  71  Mo.  84,  that  an  action  to 
V.  Roberts.  16  M.  &  W.  7'78,  a  lease  by  which  a  minor  is  a  parly  cannot  be  re- 
the  agent  of  an  infantwasie/i/voidand  ferred  to  a  referee,  but  in  Georgia  thi» 
the  infant  allowed  lo  bring  ejectment  rule  is  qualified  so  that  an  infant  can- 
without  notice.  not  submit  to  arbitration  except  by  or- 

Where  the  agency  has  been  executed,  der  of  court.    Jones  v.  Payne,  41  Ga. 

however,  it  seems   that  the  infant  can-  J3.     In  New  York  it  is  tela  that  under 

not   avoid  it;   as  where  money  l>elong-  the   code   relating  to  the  submisBton  of 

ing  to   an   infant  was   received  by  his  controversies  to  arbitration  without  ac- 

brother  and  applied  by  him  at   the   in-  tion   that   an    infant  cannot  so  submil. 

fant's  direction  lo  the  support   of  their  Lathers  v.  Fish,  4  Lans.  (N.  Y.)  J13; 

parents;    then    the   infant   cannot    re-  and   see   Fisher   v.  Stilson,  5  Abb.  Pr, 

cover  the  monej-  so  expended   from  the  (N.  Y.)  ai,  but  in  the  same  State  it  hy- 

brother.     Welch   v.  Welch.  103  Mass.  been   Aeld  that   where  the   infant   n- 

563.  ceived  the  proceeds  of  the  award,  and 

The  good  sense  of  the  rule  seems  to  retained   them   for   two  years  after  he 

be   that   an   authority  delegated  by  an  had     attained    his    majority,    he     had 

infant   for  a   purpose   which    may   be  affirmed   the   award.    Jones  v.  Phcenix 

beneficial   to  him,  or   which   the   court  Bank,  8  N.  Y.  228. 

cannot  pronounce  to  be   to   his  preju-  An   infant   may   be   directed   by  the 

dice,  should  be  considered  as  rendering  award  to  pay  costs.  Proudfoot  v.  Poile, 

the  contract  made,  or  act  done  by  vir-  3  D.  &  L.  514. 

tue  of  it,  as  voidable  only,  in  the  same  n....-.^..   -.1.. 
manner  as  his  personal   acts   and   con- 
tracts are  considered.     Met.  on  Contr, 
42.     Sec  Powell  v.  Gott,  13  Mo.  458. 

All  the  adult  heirs  at  law  to  a  tract  t  Cas.   in  Ch.  379;  Evans  v,  i^ogaa.  • 

of  land  aflectcd  by  a  will,  united  in  em-  P.  Wms.  450;  but  the  rule  is  not  with- 

ploying  attorneys  to  prosecute  a  suit  to  out  an  exception.     Bishop  of  Bath  ett.-. 

set  the  will  aside,  agreeing  that  in  case  v.  Hippesley,  cited   in   Harvcy_  i'.  Ash- 

of  success,  as -compensation   for   their  ley,  3  Atk.  607.     Infant  plaintiffs  suin^ 

Kcrvices,  tJie   attorneys  should   receive  in   chancery   by  their  next  friends  caii- 

one-half  of  the  land.     Through  the  ex-  not   be   bound   hv  acts  of  the  attomcv 

ertions  of  the  attorneys  the  will  was  set  referring  the  suit  "to  arbitration,  and  Uk- 

aslde-     Held,   that    a    minor    heir,  al-  award  will  be  void  for  want  of  niutual- 

Ihough  benefited  by  the   result  equally  ity,  if  the  object  of  the  reference  fails  iii 

with   the   others,  was  not  bound  either  consequence.   BIddell  v.  Dowse,  6  B.  & 

at  law  or  in  equity  to  contribute  to  the  C.  255;  b.  c-,  9  D.  &  R.  404. 

payment  of  the  fee.     Dillon  v.  Bowles,  An   executed  compromise  by  an  iii- 

77  Mo.  603;  s.  c,  S  Mo.  App.  419.  fant  of  a  claim  against  him  is  voidabU'. 

1.  ATUdB  tnd  comproiDlHi  are  void-  Pitcher  i-.  The  Turin  Plant:  Road  Cu.. 
able.     Baker    v.   Lovett,   C.   Mass.   78;  10  Barb.  (N.  Y.)  436. 
Barnaby  11.  Barnaby,   i    Pick.    (Mass.)  The   compromise   of   an   action    for 
221;  Tipton   1..  Tipton,  3  Tones  L.  (N.  slander   is   voidable-      Ware  i'.   Carl- 
Car.)  552.     If  an  infant  submit  to  arbi-  ledge.  24  Ala.  622. 

tration,  he   may   execute  or  avoid  the  S.  BtOOk  contTBCti  are  voidable.     So 

award  at  his  election.     Bac.  Abr.,  Arb.  where  an  infant  bought  .-^tock  he  was 

C;  Godfrey    v.   Wade,   6   Moore   4SS;  allowed  to  recover  back  the  purchase 

Harvey  u.  Ashley,  3  Atk.  607;   Holt  r.  money.     Robinson   v.  Weeks,  sfi   Me. 

Ward,  Fitzgibbon    175.275;  Britton  r.  102.  Soalsowhcreaninfantpurchasedof 
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hisemplojer,3n  incorpomtedcompany,  shareholder  on  learning  the  fact,  an  J 
certain  shares  of  its  capital  stocK  and  can  continue  to  hold  the  transferror  ti> 
give  his  promissory  note  In  payment,  the  infant.  Castello's  Case,  L.  R,  8- 
be  was  allowed  to  recover  money  paid  Eq.  504;  Symon'e  Case,  L.  R.,  5  Ch. 
on  lite  note.  Indianapolis  Chair  Co.  -u.  App.  298;  Davis  v.  Southern  Croes  Co., 
Wilcoi,  59  lad,  439.  4  New  Zeal.  L.  R.,  Sup.  Ct.  410.  But 
A  slock  gambling  contrncl  is  void,  see  Parsons'  Case,  L..  R.,  8  Eq.  656. 
and  an  infant  cannot  recover  back  But  this  cannot  be  done  after  ttii: 
money  paid  for  margins.  Cruraney  v.  corporation  has  accepted  a  transferee  of 
MillB,  40  Hun  (N.  Y.)  370.  But  where  the  infant  as  a  shareholder.  Gooch's 
1  minor  of  limited  means  embarks  in  Caee,  L,  R.,  8  Ch.  App.  z66,  overruling 
sLock  transactions  to  a  large  amount  by  the  same  case  in  L..  R.,  14  Ea].  454.  The- 
waj  of  margins,  the  court  will,  even  in  infant's  subscription  must  be  repudiated 
absence  of  direct  evidence  that  he  did  within  a  reasonable  time  after  majorjtv 
not  intend  to  receive  or  deliver  the  stock  or  he  will  be  held  to  have  ratified  it. 
bought  or  sold  on  his  behalf,  infer  that  Dublin  etc.  Ry.  Co.  v.  Black,  8  Ex.  181. 
such  was  not  his  intent,  and  will,  there-  Where  an  infant  allowed  his  name  to- 
fore,  stamp  the  contract  as  a  wagering  remain  on  the  stock  book  after  he 
contract  merely,  contrary  to  the  policy  became  of  age,  he  ratifies  the  Bub- 
oftbelaw,and  void  ab  inili0,anA  if  the  scription.  Cork  etc,  Ry.  Co.  v.  Caze- 
whole  amount  deposited  by  the  minor  nove,  10  CL  B.  935;  /.  Mitchell's  Case, 
as  margins  is  lost  in  such  transactions,  L.  R.,  9  Eq.  363.  A  court  will  not 
he  is  at  liberty  to  recover  back  at  any  presume  that  an  infant  has  avoided  his- 
lime  from  the  brokers  employed  by  subscription,  and  hence  a  defence  or 
him  theamountsodeposited.  Ruchizky  infancy  in  an  action  for  an  unpaid  sub- 
'■-  DeHaven,  97  Pa.  St.  202.  scription  is  ineffectual  without  an 
U  Infuit  TSxj  Be  «,  Shftraboldar. —  allegation  of  avoidance.  Leeds  etc. 
'nfanl  shareholders  are  not  mere  Ry.  Co.  t.  Fearnley,  4  Ex.  26;  Curtis' 
"intractors,  for  then  they  would  have  Case,  L.  R.,  6  Eq.455,  But  a  repudiation 
Iten  eiempt,  but  in  truth  they  are  during  infancy  is  good.  Newry  etc. 
purchasers  who  have  acquired  an  Ry.  Co.  v.  Coombe,  3  Ei.  565.  But  the 
interest,  not  in  a  mere  chattel,  but  in  a  repudiation  at  any  time  must  be  clear 
eubjecl  of  a  permanent  nature,  either  and  specific.  Northwestern  Ry.  Co.  :■. 
bj'  contract  with  the  company,  or  McMichael,  5  Ex.  114. 
purchase  or  devolution  from  those  who  In  Lumsden's  Case,  L.  R.,  4  Ch.  31, 
have  contracted,  and  with  certain  ohli-  an  infant  held  stock  for  six  month-;. 
gations  attached  to  it,  which  they  were  after  attaining  majority,  the  stock 
bound  to  discharge,  and  have  been  having  been  transferred  to  him  during 
thereby  placed  in  a  situation  analogous  infancy,  and  then  sold  a  part  of  it.  lie 
to  an  infant  purchaser  of  real  estate  was  not  allowed  to  repudiate  his  sub- 
who  has  taken  possession,  and  thereby  scription.  The  court  declares  the 
becomes  liable  to  all  the  obligations  original  transaction  was  voidable  and 
attached  to  the  estate,  for  Instance,  to  not  void.  For  the  delay  necessary  to- 
pay  rent  in  the  case  of  a  lease  rendering  create  a  ratification,  see  MitchellV 
rent,  and  to  a  fine  due  on  tlje  admission  Case,  L.  R.,  g  Eq.  363  (two  years); 
in  the  case  of  a  copyhold  to  which  an  Ebhett's  Case,  L.  R.,  5  Ch.  302  (ten 
infant  has  l>een  admitted,  unless  they  months).  But  see  Hart's  Case,  L.  R.. 
have  elected  to  waive  or  to  disagree  to  6  Eq.  512,  where  a  lapse  of  three  years 
the  purchase  altogether,  either  during  was  ie/rf  nottoamount  toan  affirmance, 
infancy  or  after  full  age,  at  either  of  See  also  Cook  Stock  and  Stockholders, 
which    times   it   is   competent   for    an  44  H°  ^""^  ^3- 

infant  to   do   so.      Per  Parke   B.,   in         Unpaid   subscriptions  of  infants  arc 

Northwestern  Ry.  Co.  v.  McMichael,  5  not    to    be    reckoned    in    determining 

Ex.  114.  whether   the  entire  stock  of  a  corpo- 

Babtcriptloiu. — So     it    is    generally  ration      has      been      subscribed      for- 

ktld  that   an   infant's   subscription  for  Phillips  v.  Covington   and  Cin,  Bridge 

stock  is  voidable  either  during  infancy  Co.,  2  Met.  (Ky.)  219. 
or  within  a  reasonable  time  thereafter.         In  Canada.   R.    S.  Ontario,  ch.   15^, 

Re  Nassau  Phosphate  Co.,  L.  R.,  2  Ch.  five  persons  are  allowed  to  form  a  cor- 

D.  610;  Ebbett'fi  Case,  L.R.,s  Ch.  App.  poration.     Held,   that    where    one    of 

,q';  Baker's   Case,   L.  R.,  7   Ch.   iij.  these  five  persons  wasa  minorthecom- 

^'e   corporation  tias  a  corresponding  pany  had   no   legal   existence,   and   no 

TPhX.  to  refuse  to  accept  an  infant  as  a  subsequent   ratification    by   him  could. 
0                                                                  «3B 
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voidable  are  assignments  for  the  benefit  of  creditors,  and  many 
others  might  be  enumerated.*     Where  the  law  does  call  an  act 

validate   his   contract.      Hamilton   etc.  proves  unsuccessful,  he  ought  at  least  to 

Ry.  Co.  I'.Townsend,  13  Ont.  App.534;  be  held  so  far  that  the  assets  acquired 

16   Am.   &    Eng.    Corp.    Cases,  by  Che  firm  should   be  applied  to  the 

fayment  of  the  debts  of  the  concern. 
r  he  has  been  cajoled  Into  any  waste  of 
iiie  name  of  an  infant  he  cannot  his  capital  it  hardly  seems  equitable 
thereby  avoid  liability,  but  la  liable  that  the  creditor  of  the  firm  should 
personally  to  the  corporation  or  its  either  directly  or  indirectly  be  called 
creditors.  And  this  is  true  when  a  upon  for  reimbursement.  The  utmost 
transfer  is  made  to  an  infant  to  avoid  exemption  that  he  ought  to  claim  in 
liability.  Castleman  t>. Holmes,  4  I.  J.  such  a  case  is  that  he  should  not  be 
Marsh.  (Ky.)  1;  Roman  v.  Fry,  5  J.  J,  made  personally  responsible  for  debti 
Marsh- (Ky.)  634;  Castello's  Case,  L.  beyond  what  the  assets  of  the  firm  are 
R.,  8  Eq.  ^04;  Richardson's  Case,  L.  R.,  able  to  pay,  and  even  then  the  Infant 
19  Eq.  588;  Symon's  Case,  L.  R.,  5  Ch.  himself  shoulfl  claim  exemption. 
19S;  Mann's  Case,  L.  R.,  3  Ch.  459  i<.  "If  the  assignment  was  merely  void- 
In  this  case  it  seems  that  stock  able  it  is  entirely  clear  that  it  could  be 
standing  in  the  name  of  a  pledgee  avoided  only  at  the  election  of  the  in- 
was  on  the  payment  of  the  debt  fant,  and  t'hat  election  could  not  be 
transferred  to  a  minor  by  direc-  made  until  he  came  to  be  of  full  age, 
tion  of  the  pledgor,  the  pledgee  having  and  at  that  period  he  fully  ratified  and 
no  knowledge  of  the  minority.  On  confirmed  it."  Yates  v.  Lyon,  61  N. 
the  winding  up  of  the  company  the  Y.  344,  reversing  s.  c.  in  61  Barb.  (N. 
pledgee  was  held  liable.  In  Weston's  Y.)  205,  and  disapproving  of  the  doc- 
Case,  L.  R.,  5  Ch.614,  it  was  ir/i/ that  trine  laid  down  in  Pox  i'.  Heath.  11 
a   transferror  to   an   infant  was   liable  How.  Pr.  384,  which  held  that  such  a 


n  where  he  was  entirely  innocent  of  conveyance  was  absolutely  void.  • 
a  fraudulent  intent  in  the  transaction  In  Soper  v.  Fry,  37  Mich.  137,  it  was 
and  was  not  aware  that  the  shares  were  held  that  an  infant's  assignment  is  not 
being  transferred  to  a  minor.  And  see  void  but  only  voidable,  and  that  only 
Nickolls  V.  Merry,  L.  R.,  7  H.  L.  530.  by  the  infant  or  someone  in  his  right. ' 
1.  ABalsiimaiit  fOi  Oretflton. — A  ^rm  In  Furlong  v.  Bartlett,  si  Pick, 
of  which  an  infant  was  a  member  made  (Mass.)  401.  where  the  partner  of  a 
an  assignment  for  the  benefit  of  credi-  minor  assigned  Che  partnership 
tors,  one  of  whom  sought  to  have  the  property  in  trust  for  creditors,  the 
assignment  declared  void.  The  court  infant  was  not  allowed  on  reaching  ma- 
hay:  "It  cannot  be  doubted  that  the  jority  to  recover  from  the  assignee  in 
law  would  devote  the  assets  of  this  firm  trespass, 

to  the  discharge  of  the  partnership  obli-  Other  Toldal)!*  Aeta. — Executed  con- 
flations, whenever  any  court  should  be  tracts  are  voidable.  Hill  -c.  Anderson, 
appealed  to  for  that  purpose,  and  I  do  ^  S.  &  M.,(Miss.)  316;  Roliinson  v. 
not  see  that  the  supposed  equity  of  Weeks,  j6  Me.  103;  Adams  p.  Bealt.  67 
an  infant  partner  should  in  such  case  Md,  53.  Appeal  from  justice's  decision, 
prevail  against  that  of  the  creditors  of  Robbins  v.  Culler,  26  N.  H.  173. 
the  firm.  .  .  .  We  see  no  substan-  Judgments.  Trapnall  v.  State  Bank, 
tial  difference  whether,  in  such  a  case,  18  Ark.  53;  Walkenhorst  v.  Lewis,  14 
the  property  of  the  firm  is  subjected  to  Kan.  430;  Wheeler  v.  Ahrent>eak,  54 
the  payment  of  the  proper  debts  of  the  Tex.  535;  Kemp  v.  Cook,  t8  Md.  im. 
firm  by  the  process  of  law  or  by  the  See  I)  v,  Actions  By  and  Against  In- 
voluntary act  of  the  insolvent  debtors,  fants. 

In  either  case  the  result  Is  precisely  the  Contract  of  charterparty.  Thompson 

Kame.  and  the  infant  Is  bound  if  he  sim-  v.  Hamilton,  12  Pick.  (Mass.)  435. 

ply  says  nothing.     If  in  any  such  case  Usurious  contract.     Millard  v.  Hew- 

the  defence  of  infancy  is  to  be  made,  it  letl,  19  Wend.  (N.  Y.)  301, 

must  be  made  very  distinctly  by  the  in-  Agreement   to     carry    and     deliver 

fant  himGelf,  and  it  U  not  for  any  court  money.     West  v.  Penny,  t6  Ala.  t86. 

in  such  case  to  make  it  for  him.     It  is  Agreement    to    convey.    Casaell    -v. 

not  too  much  to  say  that  if  an  mfant  Potter,  13  Mich.  377. 

goes  into  a  mercantile  venture  which  Promise  to  pay  ■  jgint  debt.     Kenne- 
I.3G 
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of  infant  void,  it   often  happens  that   reasons  of  public  policy 
come  in.' 

This  privilege  of  the  infant  of  avoiding  his  acts  or  contracts  is 
personal  to  himself  and  cannot  be  taken  advantage  of  by  adults^ 
with  whom  he  deals  for  their  own  benefit,*  or  by  third  persons 
in  any  collateral  proceeding.*     The  privilege  being,  however,  for 

d/   f.   Doyle,    10   Allen   (MaBa.)    i6i. 

Agreement  as  to  a  soldier's  bounty,  dlate  a 

Holt  V.  Hott,  59  Me.  461;.  ground  of  the  infancy  or  the  tn(.ured. 

An  infant  soldier's  Kin  of  his  bounty  Monaghan  *,  Agr.   tire   Ins    Co.,  53 

and  pay  is  voidable.     Holt  v.  Holt,  59  Mich.  338. 

Me.  465.  But  see  Welch  v.  Welch,  103  In  Warwick  v.  Bnice,  1  M.  &  S.  205. 
Mass.  562.  the  defendant,  an  adult,  agreed  to  sell 
1.  Vtrid  Aota. — Certain  transactions  to  the  plaintiff,  a  minor,  all  the  potatoes 
by  infants  have  been  treated  \iy  the  then  growing  on  three  acres  of  land,  tO' 
courts  as  absolutely  void  where  the  be  dug  and  carried  away  by  the  plain- 
general  policy  of  the  law  requires  that  tilT,  and  the  infant  paid  £40  on  the 
they  should  be  treated  as  nullties.  Thus  agreement  and  dug  and  carried  away 
a  release  executed  by  a  minor  to  his  part  of  the  potatoes  and  was  prevented 
guardian  is  regarded  as  void,  for  the  by  the  defendant  from  removing  the 
law  will  not  allow  a  guardian  or  other  balance.  It  was  held  that  the  infant 
trustee  to  take  advantage  of  his  position  was  entitled  to  recover  for  this  breach 
to  secure  an  advantage  over  the  ward,  of  the  agreement. 

Fridge  V.  SUle,  3  Gill  &  J.  (Md.)  103.  ThLrd  persons,  however,  can  protect 
So  the  law  will  not  allow  an  infant  to  themselves  gainst  assuming  liabilities 
bind  himself  to  a  future  action  by  a  to  infants,  e.  g.,  an  auctioneer  is  not 
bond  with  a  penalty,  for  a  ratification  bound  to  accept  the  bid  of  an  infant. 
necessarily  gives  effect  to  an  act  to  be  Kinney  v.  Showdy,  i  Hill  (N.  Y.)  ^44. 
performed  perhaps  long  in  the  future.  In  a  late  Massachusetts  case.  Stiif  v.- 
Fisher  V.  Mowbray,  8  East  330;  Baylis  Keith,  143  Mass.  124,  it  seems  to  be  in- 
V,  Dineley,  4  M.  &  S.  477.  timated  that  the  adult  may  also  rescind- 
As  the  law  discountenances  specula-  A  contract  of  bailment  was  made  by  a 
tion  in  interests  likely  to  come  from  the  bailee  with  the  agent  of  an  undisclMed 
death  of  relatives,  tbe  release  of  a  minor  principal  who  was  a  minor.  It  was  held 
of  a  legacy  is  held  void.  Langford  1'.  that  the  bailee  cannot  rescind  the  con- 
Frey,  SHumph,  (Tenn.)  443;  and  the  tract  without  returning  the  goods, 
law  will  not  stand  by  and  see  an  in-  Holmes,  J.,  says:  "It  is  true  that  the 
fant's  generosity  and  ignorance  imposed  minority  of  the  principal  and  his  con- 
upon  to  his  detriment.  Cromse  v.  sequent  right  to  avoid,  if  known,  would 
Clark,  4  Md.  Ch.  403;  and  see  1  Whar-  give  a  motive  for  not  making  a  contract 
ton  on  Contr.,  4  36.  An  infant  cannot  with  him.  But  the  greatest  effect  which 
give  a  licence  to  cut  timber  on  land  could  l>e  attributed  to  that  consideration 
owned  in  common  by  himself  and  would  be  to  hold  the  contract  voidable 
another.  Richey  v.  Brown,  38  Mich.  435.  on  that  ground." 

a.  FtEional    PriTUsKa. — Hastings    v.  A  bill  will  not  lie  by  an   infant  for 

Dollarhide,   34   Cal.    195;    Johnson   v.  specific  performance  of  an   agreement 

Rockwell,  12  Ind.  76;  Arnous   -o.  Lea-  to  convey.     Plight  v.  Holland.  4  Russ, 

sassier,  10  La.  593;  s.  c,  39  Am.  Dec.  19S.     See  Carrol  v.   Potter,   23   Mich. 

470;  HartncBs  v.  Thompson,  5  Johns.  377;  Thompson   v.  Hamilton,  u   Pick, 

(N.  Y.)   160;  Gates  v.  Davenport,  29  (Mass.)  429. 

Barb.  (N.  Y.)  160;  Voorhies  u.  Wait,  S.  Beardsley  v.  Hotchkiss,  96  N.  Y. 
ij  N.  J.  L.  343;  Patterson  v.  Lippin-  so:;  Holmes  v.  Rice,  45  Mich.  142; 
cott,  47  N.  J.  L.  457;  Brown  v.  Cald-  Doane  *.  Covel,  $b  Me.  517;  Alsworth 
well,  10  S.  &  R.  [Pa.)  114;  Rose  v.  ».  Cordtz,  3:  Miss. jj;  Ward  t>.  Steam- 
Daniel,  3  Brev.  (S.  Car.)  438;  Davies  boat  Little  Red,  8  Mo.  3i;S;  Rose  v. 
■v.  Turton,  13  Wis.  185;  McGinn  v.  Daniel.  3  Brev.  (S.  Car.)  438;  Breck- 
Shaeffer,  7  WatU  (Pa.)  413;  Boyden  r.  en  ridge  r.  Ormsby,  iJ.J.  Mareh.  (Ky.) 
Boyden,  9  Met.  (Mass.)  425;  Putnam  f.  236;  Keane  v.  Boycott,  3  H.  Bl,  511; 
Hill,  38  Vt.  85;  Towlc  u.Dresscr,  73  Blake  ;'.  Supervisors,  61  Barb.  (N-Y.) 
Me.  252.  i49;Winche8ter  r-.Thaj-er.i29Ma<s.  129- 
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[  the   infant   passes  to  his  heirs  or  personal  repre- 


the  benefit  ( 
sentatives.* 

The  maker  of  a  note  cannot  refuBe 
payment  to  an  Indorsee  because  the  In- 
■dorsee  is  an  Infant.  Taylor  -v.  Croker, 
4  Esp.  187;  Nightingale  v.  Withington, 
15  Mass.  I^2■,  Hardv  v.  Waters,  38 
Me.  450;  Frailer  f.  Massey,  14  Ind.34,2. 
Sureties  and  Indorsers  for,  and  all 
joint  promisers  with  an  infant  are  liound, 
'Cven  though  the  infant  escapes  liabil- 
ity. Motteujc  V.  St.  Aubin,  i  Wm.  Bl. 
1133;  HartneBB  t?.  Thompson,  5  Johns. 
(N.  Y.)  160;  Taylor  v.  Dansby,  42 
Mich.  83. 

A  stranger  cannot  impeach  a  convey- 
ance by  an  infant.  Dominick  r.  Michael, 
.4  Sandf.  (N.  Y.)  374. 

In  a  Euit  to  foreclose  a  mortgage 
given  to  secure  a  promiEsory  note, 
the  maker  of  the  note  may  set  up 
by  way  of  defence  the  tact  that 
he  was  a  minor  when  he  executed 
the  same,  but  a  subsequent  lien  holder 
-cannot  join  in  this  defence.  Only  the 
minor  himself  can  plead  it.  Baldwin 
■V.  Rosier,  i  McCrary  <C.  C.)  384. 

Where  an  infant  mortgagor  has,  in  a 
Huit  against  him  and  his  vendee  to  fore- 
close, pleaded  his  infancy,  he  thereby 
avoids  and  renders  his  mortgage  void 
.ab  i/iilio,  and  a  separate  answer  by  the 
vendee,  alleging  such  infancy  and 
avoidance,  is  good.  Shrock  v,  Crowl, 
83  Ind.  243. 

A  creditor  who  attaches  his   debtor's 


■deed  on  the  ground  of  the  infancy  of 
the  grantor.  Kendall  v.  Lawrence,  32 
Pick.  (Mass.)  540. 

In  an  action  for  enticing  away  the 
servant  of  the  prosecutor,  it  is  no  de- 
fence that  the  servant  was  an  infant, 
and  not  bound  by  his  contract  of  ser- 
vice.    Murrell   v.   State,   4|   Ala.  367. 

Where  an  infant  and  adult  are  6ve6 
as  joint  contractors  and  the  minor 
pleads  his  infancy,  the  adult  cannot 
avail  himself  of  the  plea.  Mason  v. 
Denison,  15  Wend.  (N.  Y.)  64. 

1.  Person  v.  Chase,  37  Vt.  650;  Wil- 
•.on  ti.  Porter,  13  La.  Ann.  407; 
Dominick  v.  Michael,  4  Sandf,  (N. 
Y.)  374;  Bozeman  i>.  Browning,  31 
Ark.  364;  Dinsmore  i:  Webber,  sp  Me 


544;  Parsons  v.  HIM,  S  Mo.  135; 
Counts  V.  Bates,  Harp.  (S.  Car.)  464; 
Nolte  V.  Libbert,  34  Ind.  163. 


A  conveyance  by  a  minor  made  with- 
out consideration  may  be  avoided  by 
the  heir  of  the  minor,  the  latter  having 
died  before  becoming  of  age.     Veal  t. 


L.  R..  2   Eq.  481;  Har 

Mo.  8g;  s.   c,   56   Am.   Rep.  411;  111. 

Land  Co.  v.  Bonner,  75  III.  315;  Sharp 


advantage  of  this  privilege,  the  same 
right  does  not  pass  to  those  in  privity 
of  estate  merely  with  the  infant.  Whit- 
tingham's  Case,  8  Co.  43;  Hoyle  x: 
Stowe,  1  Dev.  &  Bat.  (N.  Car.)  313; 
Harris  v.  Ross,  it2  Ind.  314;  Singer 
Manufacturing  Co.  v.  Lamb,  81  Mo. 
221.  So  an  assignee  in  insolvency  can- 
not avoid  an  infant's  conveyance. 
Mansfield  v,  Gordon,  144  Mass.  168. 
Nor  his  guardian.     Oliver  v.  Howdlet, 


13  Mass.   137;  Parks  i'.  Maybee,  3 
C,  C.    P.   257;  Irving  !■.   Crockett,  4 
Bibb    (Ky.)   437.      A   few   cases   hold 


that  privies  in  estate  may  avoid. 
Beeler  v.  Bullitt,  3  A.  K.  Marsh.  (Ky.) 
380;  Jackson  v.  Burchin,  14 Johns.  (N. 
Y.)  124. 

C,  while  an  infant,  conveyed  alt  his 
interest  in  land  to  his  sister  and  died 
during  infancy.  His  brother,  B,  of  age, 
conveyed  to  I>  all  the  interest  he  had  by 
inheritance  from  C.  It  was  teld  that 
D  was  a  privy  in  estate  to  B,  and  could 
stand  in  liis  shoes  to  avoid  the  deed 
from  C  to  his  sister.  Nelson  v.  Eaton. 
1  Redf.  (N.  Y.)  49S.  See  also  Roach 
f,  Williams,  2  Mills  Const.  102,  where, 
though  the  point  is  not  passed  on,  the 
opinion  is  eipressed  that  where  a  fe- 
male parcener  had  during  minority 
joined  m  conveying  land,  and  married 
during  infancv,  her  right  of  disaffirm- 
ance devolved  on  her  husband.  So  in 
Shaw  V,  Boyd,  5  S.  &  R.  (Pa.)  311,  it 
la  stated  that  confirmation  by  the  hus- 
band would  bind  both  himself  and  wile 
during  coverture.  These  cases  seem 
to  rest  on  a  mistaken  construction  of 
the  words  "and  by  those  who  have  the 
estate"  in  Perkins,  ^  12.  See  Brcck- 
enridge  i'.  Ormsbv,  1  J.J.  Mar*h.  (Ky.) 
248. 

Littleton,  G34,  says;  "And  it  hath  been 
said  that  if  two  joyntenants  being  with- 
in age  make  a  feoffment  in  fee,  and  one 
of  the  infants  die  and  the  other  «ur- 
viveth.  inasmuch   as   both   the   infants 
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b.  Trading  and  Partnership  Contracts. — There  is  a  presump- 
tion that  an  infant  has  not  sufficient  discretion  to  enter  into  a 
trading  business,  and  he  cannot  bind  himself,  while  an  infant,  by 
any  contract  having  relation  to  trade.'  An  infant  may  be  a 
partner,  and  bind  the  firm  by  his  acts,  but  he  incurs  no  liability 
while  an  infant,  and  is  not  responsible  for  the  debts  of  the  firm, 
and  may,  when  he  comes  of  age,  or  before,  disaffirm  the  partner- 
ship agreement,  and  also  the  debts  of  the  firm.*  He  cannot, 
liowever,  as  against  his  copartners,  insist  that  in  taking  the  part- 
nership accounts  he  shall  be  credited  with  the  profits  and  not  be 

miEht  enter  jointly  in  their  lives,  thiB  Woode,  3  Manitoba  33.  Where  the 
right  accrueth  all  to  him  which  sur-  widow  and  tutrix  of  her  minor  children 
viveth,  and  therefore  hee  that  surviveth  entered  into  a  partnership  with  the 
maj  enter  into  the  whole."  Coke.  8  adult  heirs  as  administratrix  of  her  de- 
Rep,  425,  agrees  with  this,  but  adds:  "In  ceaeed  husband's  succession,  it  was  held 
this  case  if  one  joyntenant  had  made  a  thai  she  could  not  make  the  minor  heirs 
feoflment  in  fee  and  died,  the  right  members  of  the  firm,  and  they,  alter 
•IXHild  not  have  survived,  for  the  joyn-  her  death,  could  sue  the  Rnn  for  a  debt 
ture  was  severed  for  a  time."  And  see  due  them.  Cuilte  n.  Gassen,  14  La. 
also  Co.  Litt.  18S  a  and  193  a.  This  Ann.  j,  and  cf.  Stein  v.  Robertson,  30 
doctrine  has  been  very  much  limited  in  Ala.  a&6. 

a  late  well  considered  ca«e,  where  it  was  In  McGunn  v.  Hamlin,  29  Mich.  476, 

ield  that  the  rule  applies  only  where  it  the  plaintilT  agreed  to  form  a  partner- 

alBrmatively   appears  that   the   infants  ship  with  the  defendant  and  his  infant 

executed  the  deed  on  the  same  day  and  brother,  but  the  latter  never  signed  the 

as  near  as   possible  at  the  same  time,  partnership   articles.     It  was  held  that 

Tucker  u.  Coleman,  4   New  Zeal.  L.R..  the  infant  partner  was  not  a  necessary 


Sup.  Ct.  118. 

1.  Skinner  v.  Maxwell, 66  N.Car.45; 
llougton  V.  Cooper,  Penning.  <N.J.) 
"■'33;  Whitney  t',  Dutch,  14  Mass.  457; 
Kitchen  r.  L'ee,  11   Paige   (N.   Y.)  107. 

The  doctrine  of  necessaries  is  not  ex- 
tended to  trading  contracts,  and  an  in. 
fant  cannot  he  held  to  pay  for  goods 
(umished  him  to  enable  him  to  earn  a 
living.  Dilk  v.  Keighley,  a  Esp.  480. 
Whiltingham  v.  Hill,  Cro.  Jac.  494; 
Whywall  !■.  Champion,  l  Stra.  1063; 
Merriim  t'.  Cunningham,  11  Cush. 
(Mass.)  40;  Decell  v.  Lewenthal, 
57  Miss.  3ji;  s.  c.  34  Am.  Rep.  449 
(ramiing  materials). 

Where  an   infant  bought  gro 


it  for  a 


See 


party  t 

also   Goode   v.   narrison,  5  □.   cc  aiq. 

147;  Dana  v.  Stearns,  3  Cush.  (Mas*.) 

372. 

Where  land  is  bought  by  a  firm  an 
infant  partner  may  sue  to  recover  the 
purchase  money.  Sadler  v.  Robinson. 
5  Stew.  (Ala.)  S20. 

An  infant  who  was  a  secret  partner 
in  a  firm  represented  falsely  that  the 
ostensible  partner  was  worthy  of  credit 
for  their  mutual  profit.  It  was  held  that 
infancy  was  a  defence  to  a  suit  for  the 
price  of  the  goods,  although  the  vendor 
would  have  been  entitled  to  rescind  the 
sale  on  ground  of  fraud.  Vlnsen  i'. 
^  Lockard,  7  Bush  (Ky.)  458.     But  it  has 

>1ock  his  store  he  was  held  to  pay  for  been  held  in  Maryland  that  the  infant 
only  such  part  as  he  had  personally  by  the  mere  act  offorminga  partnership 
consumed.  Turberville  C.  Whitehouse,  holds  himself  out  as  an  adult,  and 
I.:  Price  693.  But  otherwise  if  the  pur-  practices  a  fraud  which  estops  him  from 
thue  was  made  with  the  guardian's  settinguphisinfancy indefence.  Kemp 
consent.  Rundell  v.  Keeler,  7  Watts  v.  Cook,  18  Md.  130.  But  this  is  not 
(Pa.)  237  (farming  materials);  Lowe  f.  generally  regarded  as  law.  Bates  on 
(iriflith.    I    Scott     4^8.    460     (rent   of    Partnership,  $  142. 

■■hop).  But  while  an  infant  acts  as  a  partner 

3.  Lindlev.  Partn..  p.   74.     Mason  i'.     he   can   bind   the  firm  by  his  acts,  and 
Wright,  13'Mel.  (Mass.)  306;  Folds  v.     where   he   assigns  firm  property  ti 


;.  Farr 


i.  firm  debt  a  third  person  cannot  ob- 
ject. Avery  v.  Fisher,  28  Hun  (N.Y.) 
508;  and  see  Bush  f.  Lint  hi  cum,  59  Md. 
344i  Keegan  f.  Cox,  tiC  Mass.  iSg. 
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debited  with  the  losses;*  and  as  against  the  creditors  of  the 
firm  he  has  no  higher  rights  to  the  firm  property  than  the  adult 
partners;  his  only  right  is  immunity  from  personal  liability*     If, 

1.  Llndley  on  Partn.  '75.  Bpedfled  in  the  a^eement  for  the  con- 
Where,  on  the  diBsolution  of  a  part-  Unuance  of"  the  partnership.  After  the- 
nerchlp  between  an  adult  and  an  infant,  partnership  had  continued  for  some- 
the  former  transferred  his  interest  to  the  time,  A  filed  a  bill  for  disiolution, 
latter  on  condition  that  he  should  pa^  the  appointment  of  a  receiver  to  take 
the  firm  debts,  it  was  held,  when  the  chaise  of  the  partnership  aBsets,  and  to 
infant  refused  to  do  so  on  the  ground  of  apply  the  same  to  the  dischai^e  of  the 
infancy,thatif  he  elected  to  rescind  the  partnership    debts,    and     also    for    an 

areement  on  the  ground  of  infancy,  the  Injunction  to  restrain  B  from  collecting 
ult  had  the  ri^t  to  have  the  firm  or  disposing  of  the  assets,  or  contracting 
property  applied  to  the  payment  of  the  debts  on  account  of  the  firm.  B,  bjr 
firm  debts,  just  as  if  no  agreement  had  next  friend,  Interposed  the  plea  of 
been  made.  Kitchen  i>.  Lee,  11  Paige  infancy,  and  prayed  that  the  bill  be 
(N.  Y,)  107,  and  cf.  Dunton  v.  Brown,  dismissed.  Upon  the  Slins  of  this  plea, 
31  Mich.  182.  And  where  the  infant  it  was  held  that  the  plea  of  Infancy  wa* 
ha*  drawn  out  a  large  share  of  his  con-  no  bar  to  the  dissolution  of  the  part- 
tribution  to  the  capital,  it  was  held  that  nership,  the  granting  of  the  injunction, 
he  must  bear  his  proportion  of  the  loss  and  the  appointment  of  a  receiver 
of  capital  on  the  failure  of  the  firm,  to  take  charge  of,  and  wind  up,  the 
Moley  V.  Brine,  120  Mass.  324.  The  affairs  of  the  firm  by  collecting  the^ 
infant  cannot  repudiate  the  partnership  debts  due  to  It,  by  taking  possession  of, 
and  sue  for  his  services  or  for  money  and  selling.  Its  assets,  and  by  applying 
contributed.  Page  v.  Morse,  12S  Mass.  the  same  to  the  payment  of  its  debts. 
99;  but  in  Sparman  t/.  Kelm  the  infant  but  that  It  was  not  competent  for  the 
was  allowed  to  rescind  the  partnership  court  to  pass  a  decree  Imposing  any 
agreement  and  recover  his  investment,  personal  liability  upon  the  infant 
less  what  he  had  received.  83  N,  Y.  defendant  for  the  debts  of  tlie  firm,  or 
34;;  s.  c^  9  Abb.  N.  Car.  i.  But  if  an  enforcing  against  him  any  of  the  terms 
infant  pays  a  premium  for  entering  a  or  conditions  of  the  partnership 
partnership,  and  then  disaffirms  the  contract,  or  even  compelling  him  to  pay 
agreement  before  arriving  at  major-  any  of  the  costs  of  the  proceedings, 
ity,  he  cannot  recover  back  the  pre-  Bush  *.  L.inthicum,  59  Md,  344.  And 
mium  paid.  Ex  f<"'<'  Taylor,  8  De  G.  where  the  infant  files  a  bill  toclOBe  the- 
M.  &  G.  254.  Wilson  v.  Pearse,  Peake  partnership  and  for  a  receiver,  the 
Add.  Cases  196,  where  Lord  Kcmyon  court  will  distribute  the  finn  assets 
U  said  to  have  held  that  a  deposit  paid  in  the  usual  way,  regarding  this  action 
by  an  infant  upon  an  agreement  to  pur-  by  the  infant  as  an  afl!)rmance  of  all 
chase  thegoocfwilland  stock  of  apublic.  that  has  been  done  by  the  firm.  Shirk 
house  could  not  be  recovered  back  by  v.  Schultz,  113  Ind.  571. 
him  on  his  refusal  to  complete  the  put-  a.  Bates  on  Partnership,  f  147;  Yates 
chase.  Holmes  v.  Biogg,  8  Taunt.  508;  v.  Lyon,  6(  N.  Y.  344;  Bush  v.  Lin- 
Adams  V.  Beall,  67  Md.  53.  But  where  thicum,  59  Md.  344;  Furlong  v.  Bartlett, 
the  infant  receives  no  l>eneflt  from  the  21  Pick.  (Mass.)  401;  Pelietier  f. 
partnership  it  was  held,  in  Corpe  v.  Conture,  147  Mass..  Jat..  3, 1889.  Where. 
Overton,  10  Bing.  352,  that  he  could  in  a  suit  against  a  firm,  an  infant 
recover  the  money  so  paid.  partner  plead*  infancy,  and  judgment  is 

In  Brown  v.  Hartford  Fire  Insurance  entered  against  the  other  partners,  it 
Co.,  117  Mass.  479,  the  infant  partner  in  may  be  satisfied  out  of  the  propertv  of 
a  firm  was  induced  by  a  fraud  of  the  the  firm.  Whittemor*  v.  Elliott.  7  ftun 
agent  of  the  insurance  company  to  ;N.  Y.)  518;  Gay  v.  Johnston.  32  N. 
settle  a  claim  for  loss,  and  the  firm  re-  H.  167,  and  where  the  principal  de- 
ceived and  divided  the  money.  In  a  suit  fendant  in  a  garnishee  (trustee)  procesa 
to  rescind  the  settlement  it  was  ruled  is  a  firm,  a  verdict  dischariiing  one 
that  they  must  restore  all  they  had  re-  of  the  partners  on  the  ground  of  infancy 
ceived.  although  the  infant  was  unable  does  not  release  the  gainlshee.  Bethel 
to  return  his  share.  v.  Chipman,  57   Mich.  3J9.      A   minor, 

A  and  B,  an  infant,  agreed  to  become  however,   whose    contribution    to    the 

copartners  in  business.      No  time  was  capital  of  the  firm  was  $1000,  but  who 

640 
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when  an  infant  comes  of  age,  he  is  desirous  of  retiring  from  the 
firm,  he  should  express  his  determination  speedily  and  unequivo- 
cally, for  a  person  cannot  retain  a  share  in  a  partnership  without 
its  incidental  obligations,  and  the  doctrine  of  holding  out  may 
be  sufficient  to  impose  liability  on  an  adult,  although  he  may  not 
long  have  attained  his  majority.  A  person  who,  before  he  comes 
of  age,  represents  himself  as  a  partner  must,  when  he  comes  of 
age,  take  care  to  give  notice  that  he  has  ceased  to  be  a  partner  if 
he  desires  to  avoid  liability.* 

It  is  generally  held  that  an  infant  cannot  be  adjudged  insolvent. 

had  eo!d  out  his  interest  to  his  j  Rand.  <Va.)  478.  Where,  Iwmevei- 
copartner  Tor  that  sum,  is  entitled  to  an  the  infant  succeeds  In  such  caae  on  \i\%- 
injunctiontopreventalev^y'oreitecution  plea  of  infancy,  he  1b  not  entitled  to- 
on his  property  under  a  judgment  got  costs.  Yamato  Trading  Co.  «■  Hoexler, 
against  the  tirm  without  hU  knowledge.  44  Hun  (N.  Y.)  491;  Magauran  v. 
Van  Sjcle  i'.  Rorback,  6  N.  J.  Eq.  234.  Jamie«on,  i  Moll.  510. 
And  see  Young  ti.  Huber,  39  Grant  In  England,  however,  the  practice 
Ch.  (Onl.J  49;  Mason  ts.  Denison,  II  Eeerne  to  tie  to  omit  the  infant  entirely 
Wend.  (N.  Y.)  6[z.  as  a  defendant.     Llndley  on  Partn.  281. 

The  adult  partner  cannot  setup  the     And  if  non-joinder  is  pleaded   Infancy 
"'  ■  ■        '  ■■  *  is  a  good  reply,  and  ratification  by  the 

infant  would  be  a  good  rejoinder.  Bur- 
gess u.  Merrill,  4  Taunt.  468;  Jaffray 
u.  Frebain,  5  Esp.  47;  Boyle  v.  Web- 
ster, 17  Q^  B.  950,  But  It  was  formerly 
thought  otherwise.  Gibbs  v.  Merrill,  3, 
Taunt.  307;  Es  farU  Henderson,  4. 
Ves.  163.  And  see  Story  on  Partner- 
ship,  I,  155, 

I.  Lindley  on   Partnership  "76,  Par- 
sons on  Partnership  *30. 

In  Goode  V.  Harrison,  j   B.  &  Aid. 

147,  an  infant  was  a  member  of  a  firm, 

ind  after  he  had  reached  twenty-one 

"-*  "t  either  expressly  affirm  or  dis- 

the  partnership,  and  there  was 


493. 


S3 


Wis, 


An 


inlta  By  and  Axalnat  tha  Finn. 
infant  partner  must  join  in  a  suit 
brought  by  the  firm.  Osburn  -v.  Farr, 
41  Mich.  134;  Teed  v.  Elworthy,  14 
East  ]io;  Kell   v.  Namby,  lo  B.  &  C. 


A  dictum  centra  is  found  ii 
I.  Pennywit,  i  Ark.  59. 


Phillips 


When  a  firm  in  which  an  infant  is  a 
partner  is  sued,  it  is  the  American  rule 
to  join  all  partners  as  defendants,  and 

if  the  infant  pleads  his  infancy  the  jury  did 

finds   for  the   infant   and    againBt   the  af!ii 

adult   partners.      Tuttle   v.  Cooper,  10  no 
Pick.  fMass.)  281;  Hartness  v.  Thomp- 
son, 5  Johns.  (N.   Y.)   160;  Mason   v  „ 

Denison,  ij   Wend.  (N.  Y.)  64;  Cutts  anceol^the  partnership 

V.  Gordon,  13   Me.  474;  Gay  v.  John-  majority,   and   not  having  done  so  he 

s ton,  33   N.   H.  167;  Cole  r.  Fennell,  2  was   responsible   to   persons   who   had 

Rand.  (Va.)   174;  Kirby  v.   Cannon,  9  sold  goods  to  the  firm  in  the  belief  that 

Ind.   371;  Barlow   v.   Wiley,  3   A.   IC  he  was  stil!  a  partner. 
Marsh.  (Ky.)  457.      And   the   plaintiff        Although  an   infant   may  become   a 

may  enter  a  nolle  frosequi  against  the  partner,  he  cannot  be  held  for  contracts  ■ 

infant.     Woodward  -ii.  Newhall,  1  Pick,  of  the  firm,  individually,  unless  he  af- 

(Maas.)  500;  Ex  parte  Nelson.  1  Cow.  firms,  or  doee  that  which  amounts  to  an. 

(N.  Y.)4I7;  Da  Costa  w.  Davis,  24  N.  affirmance,  after  he  attains  his  majoritv. 

J.  L.  319;  Allen   v.  Butler,  g   Vt.   121;  Bush  v.  Linthlcum,  59  Md.  344. 
Kirby  f.  Cannon,  9  Ind.  371;  Robertson         Where  an  infant  partner  on  reaching 

'"     ■'■      "  ■  ■         .—   .- .  -^   .  majority  ratifies  the  partnership  he   is 

liable  for  debts  of  the  firm  contracted 
during  his  infancy  although  he  was  ig- 
norant of  the  existence  of  the  debt  at  the 


C.)  6.  Where  in  an  action  on  a 
contract  the  defendant  pleads  non- 
joinder of  his  copartner,  a  reply  that 
such  copartner  is  an  infant  is  bad  on 
demurrer.  Slocum  v.  Hooker,  13  Barb, 
(N.  y.)  536;  Wamley  v.  Linden lierger, 
10  C.  of  L.— 41  « 


later.     Miller  v.  Sims, 


elused  to  pay  it 
I  Hill  (S.  Car.) 
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or  bankrupt,  inasmuch  as  he  cannot  be  a  bankrupt  for  debts  he 
is  not  obliged  to  pay,* 

infant  was  a  partner  purchased  goods  was  keld  that  an  Infant  might  be  ad- 
antl  gave  a  note  In  payment.  After  the  judged  insolvent.  /*  re  Smedlej',  lo 
goods  were  dIspoBed  of  and  the  part-  L.  T.  R.  431.  But  since  the  passage  of 
nership  cloeed  after  the  majority'  of  the  the  Infant's  Relief  act,  making  con- 
infant,  lie  refused  to  pay  the  note.  It  tracts  of  Infanta  wholl/ void,  it  £  now 
was  keld  that  ratification  could  not  be  settled  that  an  infant  cannot  be  a  bank- 
Inferred  from  incidenUl  nets  In  face  of  rupt.  Reg.  ».  Wilson,  5  Q^  B.  Dlv.  28; 
an  expresG  repudiation,  but  the  firm  Ex  parte  Jones,  iS  Ch.  Dir.  109; 
could  be  held  for  all  goods  remaining  £s  farte  Kibble,  10  Ch.  App.  373. 
on  hand  when  the  infant  came  of  age.  In  America  the  question  Is  somewhat 
AndinDanav.  Stearns,3CuBh.(MBgs.}  doubtful,  but  the  weight  of  opinion 
37],  the  ruling  in  Miller  v.  Sims  was  seems  to  be  in  accord  with  the  English 
eiid  to  go  beyond  any  case  within  the  doctrine.  Winchester  -v.  Thaj'cr,  iig 
knowle&e  of^the  court;  and  in  Crab-  Mass.  ilg;  Ex  parte  Cotton,  6  Law- 
tree  w.  May,  I  B.  Mon.  (Ky.)  289,  in  a  Rep.  (Conn.)  546.  And  see  Butler  v. 
suit  againsta  firm  on  a  promissory  note  Breck,  7  Met.  (Mass.)  i^  It  wa> 
one  partner  pleaded  infancy.  Theplain-  decided  in /»  re  Book,  3  McLean  (C. 
tlB  replied  thatthisdefendantcontinued  C.)  317,  that  an  infant  was  entitled  to 
to  act  as  a  partner  for  over  a  year  after  the  benefit  of  the  bankrupt  act  of  1841. 
he  had  reachefl  twenty-one,  and  had  not  But  in  /a  "  '  "■"-"■" 
disafGrmed  the  note  until  the  suit  was  106,     the 


brought.    The  replication  was  keld  bad     Blatchford,   I.,    of    the    subsequent 
without  an  averment  that  the  defendant     act   of  1867.     The   court   said   in    this 


knew  of  the  ni 

A  bin  for  recision   by  one  who  w 

minor  when  the  partnership  was  formed,  him  after 

filed  six  years  after  he  became  of  age,  idle  for  him  to  set  ?brth  in  a 

was  dismissed  on  the  ground  of  laches  case,  commenced  during  his  infancy,  a. 

in  analog;  to  the  statute  of  limitations,  schedule  of  his  creditors,  and   idle   for 

Whelen  v,  Harrison,  40  Leg.  Int.  (Pa.)  them  to  prove  their  debts  during  hie  in- 

170.     See  further  Ratification,  note  24.  fancy,  Ibr  the  whole  proceedings  mu&t 

1.  Banboptey. — O'Brien  v.  Currle,3  be  in  vain  if  the  debts  are  dlsallinned 
C.  Si  P.  283;  .ffe  Rainys.3lr.  L.  R.,Ch.  by  him  after  he  attains  his  majority,  and 
459;  Belton  v.  Hodges,  9  Bing.  365,  it  does  not  comport  with  the  proprie- 
holding  the  commission  void  and  not  ties  of  a  court  orjusUcc  that  it  should 
voidable.  Holt,  C.  J.,  says:  "Though  solemnly  entertain  proceedings  brought 
the  debts  of  an  infant  are  only  voidable  by  an  infant  bankrupt  voluntarily,  with 
by  him  at  his  election,  yet  no  man  can  the  surrender  of  his  property  to  the 
be  bankrupt  for  debts  which  he  is  not  court  and  its  granting  of  protection 
obliged  to  pay."  Rex  f.  Cole,  l  Ld.  thereon,  and  its  injunctions  against 
Ravm.  443;  .Sj!  parte  Sydebotham,  i  pending  suits,  and  then  permit  him 
Atk.  146;  Stevens  v.  Tacluon,  4  Camp,  afterwards  to  demand  the  restoration  of 
164;  Lord  Eldon  In  Bx parte  Adam,  i  his  property  and  the  virtual  dismissing 
VcB.  St  B.  494;  Ex  fartf  Moule,  14  of  the  proceedings,  against  the  will  of 
Ves.  fioa,  and  joint  commission  of  the  creditors  set  forth  in  the  schedule, 
bankruptcy  against  a  firm,  one  member  and  who  have  suffered  perhaps  Troni 
o<  which  is  an  infant,  will  be  superseded,  the  effects  of  the  injunctions  of  the 
There  should  be  separate  commissions,  bankruptcy  court,  on  the  ground  that. 
Ex  /ur/e  Henderson,  4  Ves.  163;  Ex  having  arrived  at  full  age,  he  disaffirms 
J-artc  Barwis,  fi  Ves,  601,  But  under  the  debts  so  set  forth. 
ij  and  13  Vict. ,  ch.  106,  ^  133  (now  "So,ln  an  involuntary  case,  the  prop- 
repealed),  no  exception  being  made  as  erty  of  the  infant  bankrupt  would  be 
10  infants  in  the  statute,  it  was  kcU  taken  by  the  court,  injunctlonK  would, 
that  an  adjudication  of  bankruptcy  afler  adjudication,  be  taken  against 
would  bind  an  infant  unless  it  was  pending  suite,  a  schedule  of  his  cr«di- 
unnullcd  on  petition  of  the  infant  tors  would  be  furnished  by  the  bankrupt 
within  the  time  limited  by  the  statute,  and  their  debts  would  be  proved  to  no 
Bx  parte  West.  2  De  G.  M.  &  G.  19S:  purpose,  for  his  disafGrmance  of  thi- 
a.  c,  JJ  L.J.B.  Cas.  71,  and  in  1861   it  debts    after   becoming    of   age    w-ould 
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c.  Time  for  Avo/dancc—When  an  infant  has  conveyed  real 
estate,  he  cannot  affirm  or  avoid  his  conveyance  on  the  ground 
of  infancy  until  he  has  arrived  at  the  age  of  majority;*  but  in 
other  transactions,  especially  where  personal  property  or  execu- 
tory contracts  are  involved,  the  infant  may  avoid  at  any  time.* 
This  distinction  is  for  the  infant's  benefit,  to  enable  him  to  re- 

neccGsitate  the  restoration  to  him  of  his  it  KeemB  iKat  the  perEonal   appearance 

properly,   without    any    relief   to    the  of  the  infant  must  be  such   as  to  lend 

creditors."     The  court  also  holds  that  color   to    the   deception,     Maclean    t. 

the  debtor  cannot  ratify  the  proceed-  Dummett,  J2  L.  T.  R.  710. 

Tl.  Welch  V.  Bunce,  83  Ind.  381;  Mc- 

,   Farrig    v.    Richardson,  6   Allen  Cormic  !•.  Leggett,8  Jones  L.  (N.Car.} 

(Mass.)   118,  the  court  say:  "There  Is  415;  Baker  r.  Kennett,  54  Mo.  82,  and 

certainly  fair  reason  to  doubt  whether  cf,   Schneider   v.    Staihr,  20  Mo.  169; 

the   legislature    intended     to     include  Hastings    k.    Dollarhlde,  34  Cai.  1051 

infante  among  those  who  are  entitled  to  Emmons    v.    Murray,    16   N.   H.  385; 

Iht  benefits  or  subject  to  the  duties  and  Cumrnings   v.   Powell,  8  Tex.  80;  Til- 

tiniitatians    created   by    the    insolvent  linghast    v,     Holbrook,    7   R.   I.    230; 

laws.     A  discharge  in  insolvency  would  Walsh  v.  Powers,  43  N.  Y.  13;  Slaugh- 

nol  relieve  them  from  debts   incurred  ter  v.   Cunningham,  24  Ala.  160;  s.  c, 

for  necessaries,  and  from  all  other  debts  60   Am.   Dec.   463;  Allen  v,  Poole,  54 

they  can  be  relieved  by  plea  and  proof  Miss.  323;  Tucker  v.  Moreland,  10  Pet. 

ofinfancy."  (U.  S.)  58;  Sims   v.  Everhardt,  101  U, 

Equity,  however,  will   not   interfere  S.  300. 

to  assist  the  infant  where  he  has  held  The  infant  may,  however,  enter  dur- 

himielf  out  as  an  a  ''■'■''  '        ■     -  ■   -  

son,   16  Ves.  165;  Ex   farie   Bates,   3 

Mont  D.  &  D.  337,  and   cf.  Ex  farU 

Lees,  I  Deac.  705.     And  creditors  will 

be  entitled  to  prove  against  hi&  estate  if 

he  becomes  bankrupt  after  twenty-one.  infancy  a  mortgage   give 

Ex   parte    Unity    Banking    Asso.,    3  defending    an   ejectment   suit    by   the 

De  G.  &  J.  63.  mortgagee  is  a  disaffirmance.    Gilchrist 

Butaminor's  Interest  In  the  property  v.  Ramsay,  27  U.  C,  Q.  B.  500. 

of  a  firm  of  which  he  had  been  a  mem-  S.  Grace  v.  Hale,  1  Humph.  iTenn.) 

ber  is  subject  to  a  warrant  of  Insolvency  27;  Adams  v.  Beall,  67  Md.  53;  Cogley 

properly  issued  against  the  firm,  there  ».   Cushman,    16   Minn.   397;  Hoyt  v. 

being  firm  debts  unpaid.     Pelletier  v.  Wilkinson,    w      Vt.    404;     Towie     1>. 

Conture,  1^8  Mass.,  Jan.  3,  1889.  Dresser,   73   Me.   253;  Rice   ti.  Boyer, 

Where    an  Infant    was  arrested    on  io8  Ind.  473;  Chllds  v.  Dobbins,  55  la. 

an  execution  issued  against  him  on  a  305;  Briggs   v.   McCabe,   27   Ind.  337. 

judgment  for  assault   and   battery,  he  Bailey  f.  Bamberger,  11  B.  Mon.  (Ky.) 

was   allowed   to    assign    his    property  113;     Shipman   v.    Horton,    17    Conn. 

under  the  insolvent  law   to  secure  his  4B1;  Riley   v.    Mallory,  33  Conn.  201; 

release.     People  v.  MuUin.  35   Wend,  Carru.  Clough,  26  N,  H.  280;  Kitchen 

(N-y.)698.  ».  Lee,  11  Paige  (N,  Y.)  107;  WillUf. 

Where  the  infant,  who  is  in  appear-  Twambly,  13  Mass,  204;  Price  v.  Fur- 

ance  of  age,   fraudulently   holds   him-  man,  27    Vt.   268;  Monumental   B'ld'g 

self  out   as    of  age,  equity  will  grant  Asso.  f .  Herman,  33  Md,  128;  Stafford 

relief.     The  undertaking  of  the  infant  v.  Roof,  9  Cow,  (N,  Y.)  636;  overriil- 

does  not  become  a  debt  but  a  liability  ing  s.  c,  7  Cow.  179,     But  see   Farr  v. 

to  par  a  sum  of  money,  and  as  under  Sumner,    13    Vt,   28,   where   the  court 

the  English   Bankruptcy   act  of  1883,  say;     "The  contract   of  an  infant  e»e- 

iiabililies   are   provable,  the   defrauded  cuted  in   certain  cases  is  not  void,  but 

creditor   can   on  the   majority  of   the  voidable  only,  and  in  general  he  cannot 

infant  take  proceedings  in  bankruptcy  while   an   infant,  unless  in  case  of  evi- 


and  prove  for  the  money  or  the  amount    dent    necessity,    disafGm 

advanced.     Ex    fartr  Jane»,    t8    Ch,     made  by  him,  as  the  same  want  of  dis- 
Div,   109;  B.  c,  15  L.  J.,  Ch.  673.     Bui     cretion  which  prevents  him  from  mak- 
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cover  personal  property  before  it  is  lost,  or  to  avoid  immediate 
consequences  of  his  contracts,  while  land  may  be  recovered  at 
any  time. 

d.  In/ants'  Relief  Act. — By  a  recent  statute  in  England,  a 
large  number  of  contracts  entered  into  by  infants  are  declared 
to  be  absolutely  void,  and  it  is  immaterial  whether  or  not  they 
would  be  prejudicial  to  the  infant.' 

2.  Bctiflotttlcnk  and  Avoiduioe.^-d.  Contracts. — While  an  infant 
is  entitled  to  avoid  all  contracts  except  those  of  the  classes  de- 
scribed in  the  following  section,  he  may,  after  arriving  at  full 
age,  waive  his  privilege  of  avoidance,  and  by  acts,  words  or  writ- 
ings, ratify  or  afBrm  his  voidable  contracts,  so  that  he  will  be 
bound  by  them.  What  acts  or  words  will  amount  to  such  a 
waiver  or  ratification  is  a  question  upon  which  the  law  is  not 
clearly  settled.  One  line  of  authorities  holds  that  an  infant's 
contract  imposes  no  legal  liability  on  him  until  ratified  after  full 
age  has  been  attained,  and  such  ratification  must  have  all  the- 

ing  ■  binding  contract  would   prevent  age  of  any   promise  or  contract  made^ 

him  from  avoiding  one  which  might  be  during  Infancy',  whether  there  shall  or 

beneficial  to  him.     He  Is   Incapable  in  shall  not  be  any  new  consideration  for 

the  latter  as  In  the  former  case  of  judg-  such   promise  or  ratification  after  full 

ing  what   is  for  his  benefit."     See  also  age." 

Corey   V.  Burton,  32   Mich.  30;  Arm!-  Sect.  3.  "This  act  ma/ be  cited  as  the 

taKev.Widoe,36Mich.  12^;  alto  contra.  Infants'  Relief  act,  iS;^" 

The  infant's  privilege  of  avoiding  Eversley,  Dom.  Reh  814,  in  corn- 
acts  performed  with  judicial  solemnity,  menting  on  this  act,  says  that  if  the 
and  constituting  matters  of  record  is  effect  of  section  i  is  to  make  the  con- 
still  more  limited,  in  point  of  time,  tracts  described  absolutely  void,  then 
than  his  privileges  in  avoiding  matters  section  1  is  super^uous;  and  Pollock, 
not  judicial.  The  former  must  be  Contr.  63,  says:  "it  is  difficult  to  see 
avoided  by  the  Infant  himself,  and  during  what  result  is  obtained  in  first  section 
his  minority,  and  by  some  act  of  rec-  which  is  not  equally  well  or  better  ob- 
ord,  as  by  a  writ  of  error,  or  an  audita  lained  by  the  second.  At  common  law 
querela.  Tyler,  Inf.  Cov.  (ind  ed.)  theinfantwas  not  bound  by  any  of  the 
67;  Tucker  7'.  Morcland,  lo  Pet.  {U.  contracts  specified  in  the  first  section,un- 
S.)  71;  Breckenridge  v.  Ormsby,  1  J.  J.  less  he  chose  to  bind  himself  at  full 
Marsh.  (Ky.)  153.  age;    by   the   second   section   he   can- 

1-  37  &  38  Vict.,  ch.  61,  1874.  It  is  as  not  so  henceforth  bind  hfmself.  No 
follows:  Sect.  1,  "All  contracts,  more  complete  protection  can  be  Imag- 
whetiier  by  specialty  or  by  simple  con-  ined,  and  the  first  section  appears 
tract,  henceforth  entered  into  by  in-  superfluous.  Perhaps  the  first  section 
fanta  for  the  repayment  of  money  lent  may  be  read  as  giving  a  popular  eipo- 
or  to  be  lent,  or  for  goods  supplied  sition  of  the  chief  practical  effects  of 
(other  than  contracts  for  necessaries),  the  second  one;"  and  elsewhere,  p.  £1, 
and  all  accounts  stated  with  infants  he  adds:  "The  operation  of  the  pres- 
shall  be  absolutely  void,  provided  d1-  ent  act  seems  to  be  to  reduce  all  void- 
ways  that  this  enactment. shall  not  in-  able  contracts  of  infants  ratified  at  full 
validate  any  contract  into  which  an  age,  whether  the  ratification  be  formal 
infant  may   by   any  existing  or  future  or  not,  to  the  position  of  agreements  of 


\r  by  the  rules  of  common  law  imperfect  obligation;  that  is,  which  ci 

or  equity,  enter,  except  such  as  now  by  not   be   directly  enforced,  but  are  valid 

law  are  voidable."  for  alt  other  purposes." 

Sect.  1.  "No   action  shall  be  brought  A   promise  to   marry  is  within  the 

whereby  to   charge   any   person   upon  act.     Coxhead  v.  Mullis,  L.  R^  3  C.  P. 

any  promise  made  after  full  age  lo  pay  D.  4;^;  but  see  Northcote  -u.  Daughty, 

any  debt  contracted  during   infancy,  or  4C.P.  0.385;  Ditcham   *.  Worml,  5 

upon  any   ratification   made   after  full  C.  P.  D.  410. 
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elements  of  a  new  contract  except  a  new  consideration.  There 
must  be  an  express  promise  or  such  acts  after  the  infant  be- 
comes of  age  as  practically  lead  to  the  conclusion  that  he  in- 
tended to  ratify  the  contract  and  pay  the  debt.*  Such  a  debt  is 
regarded  as  standing  on  the  same  footing  as  a  debt  that  has  been 
destroyed  by  a  discharge  in  bankruptcy,  and  not  as  one  that  is 
barred  by  the  statute  of  limitations,* 

The  other  line  of  cases  lays  down  the  rule  that  the  contracts  of 
infants  are  only  suspended  during  minority,  and  may  be  ratified 
on  full  age  upon  the  same  principles  and  for  the  same  reasons 
and  by  the  same  means  as  a  debt  barred  by  the  statute  of  limita- 
tions may  be  revived.'  Therefore,  a  new  promise,  positive  and 
precise,  equivalent  to  a  new  contract,  is  not  essential,  but  as  the 
words  "ratify"  and  " confirm  "  necessarily  import  that  there  is 
something  in  existence  to  which  a  ratification  or  confirmation  can 
attach,  any  words  or  acts  by  the  infant  after  arriving  at  full  age 
that  clearly  recognize  the  existence  of  the  contract  as  a  binding 

1.  BxpTMuPrMiilM. — Proctor?',  Sears,     ratification.     Hale  v.  Gerrigh,8N.  H. 

4  Allen  (Mass.)  95.  374.     "All  that   is  justly  due  j'ou  ehall 
"Such  a  ratification  maj' be  shown  b^     l>e   paid."     Wright  v.  Steele,]   N.  H. 

proof  of  an  express  promise  to  pay  the  51.     And   see  Ford  -v.   Phillips,  l  Pick, 

debt  made   by   the  infant  after  he  be-  (Mass.)  loj;  Thompson  v.  Lay,  4  Pick. 

comes  of  age,  or  by  proof  of  such  acts  ( Mass.)  48.     "I  will  pay  it  as  soon  as  I 

of  the  infant  after  he  becomes  of  age.  can  make  it,  but  I  cannot  do  it  this  year. 

05  fairly  and  justly  lead  to  the  inference  t  understand  that  the  holder  is  about  to 
that  he  intended  to  ratify  the  contract  sue  it,  but  she  better  not."  Held  an  af- 
and  pay  the  debt."  Tobey  v.  Wood,  firmance.  Babo  v.  Hansell,  2  Bail.  (S. 
113  Mass.  8S;  E,  c,  15  Am.  Rep.  27i  Car.)  114.  But  a  conditional  promise 
Cotlin  V.  Hoddox,  49  Conn.  492;  s.  c.,  is  not  actionable  without  proof  that  the 
44  Am.  Rep.  249;  Tibbits  v.  Gerrish,  15  condition  is  fulfilled.  Proctor  v.  Sears, 
N.  H.41;  s.  c,  s7  Am.  Dec.  307;  Fet-  4  Allen  (Mass.)  95;  Everson  t/.  Car- 
row  V.  Wiseman,  40  Ind.  148;  Edmunds  penter,  17  Wend.  (N.  Y.)  419;  Chandler 
V.  Mister,  .i;3  Miss.  765;  Hamer  v.  Dip-  v.  Glover,  32  Pa.  St.  509. 

I)le,3i  Ohio  St.72;  Turneru.  Gaither.         Where   an  infant   enters  tntoanex- 

03  N.  Car.  3^7;  s.  c,  35  Am.  Rep.  574;  ecutory  contract,  express  confirmation 

[lodges  V.  Hunt,  22  Barb.  (N.  Y.J   150.  or  a  new  promise  after   coming  of  age, 

lloit  V.  Underbill,  9  N.  H.  436.  must  be  shown  in  order  to  bind  hJm; 

A  merely  verbal  promise  is  sufficient,  but  where  the  contract  is  executed,  rati- 

West  r.  Penny,  16  Ala.  186.     Martin  f.  fication   may  be   inferred  from  circum- 

'tass.  137.  stances,  and  any    acknowledgment  of 

minor  after  Incoming  of  age  liability,  or  holding   the   property  and 

offered  to  pay  a  certain  sum   in   settle-  treating  it  as   his  own,  will   amount  to 

ment  of  a  claim  made  against  him  for  such   ratification.     Petty  v.  Rousseau, 

breach  of  contract,  it  was  held  to  be  no  94  N.  Car.  355. 

acknowledgment  of  the  contract.     Ben-         9.  "It  stands  not  upon  the  footing  of 

nett  V,  Collins,  52  Conn.  1.     A  promise  a  debt  barred  by   the  statute  of  limlta- 

to  pay  a  part  of  the  debt  is  binding  only  lions  and  afterwards  revived  by  a  new 

jis   to   that  part.     Edgeriy  t.  Shaw,  25  promise,  because  in  such  a  case  there 

N.  H,  514;  s.  c,  34  Am.  Dec.  J14.     But  has   always    been    an    existing    unex- 

see   Little  v.  Duncan,  g   Rich.    L.  (S.  tinguished  right,  since  the  limitation  af- 

Car.)   ^y,    Stokes  v.   Brown,  4  Chand.  fects  only  the  remedy  and  not  the  right; 

(Wis.)  39.  but  it  is  rather  like  a  debt  wiped  out  by 

Where  the  infant  after  majority  said:  a  discharge  in  liankruptcy."     EdmuntU 

"Yes,  I  owe  the  debt  and  you  will  get  v.   Mister,   58    Miss.   765;    Tibbeta   v. 

your  pay,  and  I  suppose  that  is  all  you  Gerrish,  25  N.  11.  41 ;  s.  c,  57  Am.  Dec. 

want,    but  refused  to  give  a  note  in  set-  307;  Wilcox  v.  Roath,  13  Conn.  5J0. 
tiement.  It  was  ifld  that  there  was  no        3.  The  contracts  of  an  infant  which 
645 
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obligation  will  constitute  a  ratification.'  This  latter  rule  seems 
more  consonant  with  principle  and  with  the  tendency  of  the 
modem  cases  holding  that  the  infant  is  sufficiently  protected  by 
a  right  to  avoid  his  contracts,  which  arc  valid  until  avoided.  In 
all  jurisdictions,  however,  acts  prejudicial   to   the  adult  party,  or 

are  only  suspended  during  hU  minority  the  defendant  said  that  he  knew  very 

may  be  revived  and  ratllKd  by  him  on  tittle  about  the  matter,  as  the  transaction 

arriving  at  age,  upon  the  same  princi-  wasmostly  managed  by  another  person; 

pies  and  for  the  same  reasons  and  by  Chat  he  thought  the  note  had  been  paid 

the  same  means  as  a  debt  barred  by  the  or  partly  paid,  and  that  his  uncte  would 

statute   of  limilations   may  be   revived  be  there  the  next  month   and   then   i' 

and  restored  to  Its  pristine  vigor   and  '         "'  ' 
efficacy.     Henry  v.  Root,  n  N.  Y .  526. 


lid  be  settled.  It  was  ield  proper  to 
submit  this  evidence  to  the  jury  on  the 
question  of  ratification.     Bay  ti.  Gunn, 


(N.  Y.)  .. 

Ratilicatian  has  been  defined  to  bv 

"any  act  or  declaration  which  reci^nizes 

^ "  binding; 

iy  thing 


which  recognises 
done  by  an  agent, 
acted   as   agent, 

party  which  in  I 
have  amounted 


1.  Hew     Tor*     Doctrlna.— Hi 
adult)   may   declare    on     the    original 
contract,  and   show   the   new   promise 
like  any  other  ratification  in  avoidance 

of  the  plea  of  infancy.  This  results  the  existence  of  Che  pi 
tiecessarily  from  the  fact  that  the 
contract  is  voidable  only  and  not  void. 
It  is  valid  until  disaffirmed.  No  ratifi- 
cation is  needed  to  make  it  binding. 
Oisatlirmance  is  needed  to  invalidate  it. 
The  plaintiff  may  therefore  sue  upon  It, 
and  if  the  defencfant  pleads  infancy,  the 
plaintiff  may  avoid  the  plea  by  showing 
A  promise  or  other  act  of  ratification  by 
which  the  defendant  has  deprived  him- 
self of  the  right  to  avoid  the  contract. 
In  such  a  case,  the  only  effect  of  ratifi- 
cation is  to  prevent  the  defendant  from 
(lisalSrming  the  contract  sued  on,  which 
being  valid  until  disaffirmed,  clearU" 
forms  the  basis  of  recovery,  the  ratifi- 
cation forming  matter  of  confession  and  infant"  Mi 
avoidance  to  the  plea  of  infancy. 
Stem  -v.  Freeman,  4  MeL  (Ky.)  309; 
Henry  v.  Root,33  N.  Y.  536;  Ackerman 
V.  Runyon,  i  Hilt.  (N.  Y.)  169; 
Vaughan  v.  Parr,  20  Ark.  600;  Thomas- 
son  V.  Boyd,  13  Ala.  419;  Curtin  v. 
Patton,  11  S.  &  R.  (Pa.)  305;  Best  v. 
Givens,  3  B.  Mon.  (Ky.)  73;  Hatch  t^. 
Hatch,  13  Atl.  Rep.  <Vt.3  791 

There  '     '         "         ■ 

maturity, 


bindmg  i 

1  party  who  has 
adoption   of  il. 

it  signed  by  the 
case  of  ^ultB  would 
the  adoption  of  the 


contract 


majority  amount  to  a  ratification." 
Harris  v.  Wall,  1  Exch.  122;  Rowe  r. 
Hopwood,  L.  R.,  4  Q^B.  i. 

"  Ratification,"  says  Baron  Parke,  "U 

an  admission  that  the  party  is  liahle  and 

'  —  J  '-  pay  the  debt  arising  from  a 

— nich    he    made    when    an 

Blane,  10   Exch. 

It  has  also  been  laid  down  that  "a 
ratification  necessarily  has  reference  to 
the  past,  and  as  applied  to  promises 
made  by  the  person  ratifying,  a  ratifi- 
cation Is  simply  an  intentional  recog- 
nition of  some  previous  promise  made 
by  him,  and  an  adoption  and  confirma- 
.     ,       .  . ,  tlon  of  such  promise  with  llie  intention 

be    after     he     attains     of    rendering    It    binding.       In    other 
ith  a  full  knowledge  of    words,    a    ratification    of    a    voidable 


his   rights,   one    of   three   things,  viz:     promise 

acquiescence  from  which  assent  may  be     election  not  to  avoid  it  but  to  be  bound 

fairly    inferred,    an     adequate    benefit    by  It."     Ditcham  i'.  Worrall,  5  C.  P.  D. 

enjoyed  which   has  grown   directly  -  -    «■        >        ■->.-       "  •     •  a  . 

indirectly  out    of   the    — '-'-'    -'- 

direct  act  of  express  assent 

Vance,  3  Rich.  (S.  C.)  164. 


1  reci^nltior 


410;  Eversley,  Dom.  Rel,  §  841. 

If  there  is  any  evidence  of  ratification 
s  for  the  jurj'  to  determine  whether 


Ratification  always  resolves  Itself 
mto  a  question  of  intention.  Durfee  v. 
Abbott,  61  Mich.  471. 

Slight  words  importing  a  recognition 
and  confirmation  of  the  contract  have 
been  left  to  the  jury  to  consider.  In  a 
suit  on  a  note,  there  was  evidence  that 


there  is  an  affirmation  o 

I^  Irvine,  9  Wall.  {V.  S.)  617, 62S. 

An  Indication  to  abide  by  the  award 
of  arbitrators  mav  be  ield  a  ratification. 
Jones  t..  Phoenii  Bank.  8  N.  Y.  22S; 
Barnaby,  1  Pick.  (Mass.) 
lee    Bcnham   t.  Bishop,  ^ 


■ir, 

1-  330- 
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which  evince  an  intention  to  retain  the  advantages  of  the  contract, 
are  usually  construed  into  a  ratification.* 

Two  principles  seem  to  be  in  conflict;  one,  that  an  infant  shall 
be  protected  against  his  own  imprudence  while  under  a  disability; 
the  other,  that  creditors  ought  not  to  be  cheated.  The  decisions 
vary  according  as  one  principle  or  the  other  predominates  with 
the  court. 

Where   a   new  promise   on   attaining  majority  is  requisite,  it 

Permitting  suit  by  default  TTiBj' be  an  Miss.   291;  Praut   t.   Wiley,  18   Mich, 

affirmance.     Terry  v.  McClintock,  41  164;  Gillespie  v.  Baiiey,  ij  W.  Va.  70; 

Mich.  493.  Keil  i-.  Healey,  84  III.  104;  s.  c,  25  Am. 

In  California  mere  retention  of  the  Rep.   434;  Davis   -k   Dudley,   70    Me. 

consideration  constitutes  an  affirmance.  236,  and  see  Tobev  v.  Wood,  123  Mass. 

Hastings   V.    Dollarhide,   24   Cal.    195.  88;    Todd  v.   Cla'pp,    itS    Mass.   495; 

But   see    Beniiain    t.   Bishop,  9    Conn.  Tyler    r.    Fleming,    35     N.    W.     Rpp. 

330.  tM'ch.)  903, 

Remaining    in    the    service    of     hif;         Non-assertion    of   righls   when    the 

employer  one  month  after  coming  of  courts   are  closed  during  a  war  is  not  a 

age  may  be  a  ratification.     Forsyth  v.  confirmation.  Thompson  v.  Strickland, 

llasUngg,  27  Vt,  646.  12  Miss.  574. 

Declarations   to   a   Etraneer  do    not        DtMtfflnnance. — A   few  cases   require 

constitute  a  ratification.     Chandler  ip,  express     repudiation     by     the    infant 

Glover,  33  Pa.  St.  509.     And  a  record  within  a  reasonable  time  after  majority' 

referring  to  personalty  cannot  be  used  to  free  himself  from  liability.     Holmes 

as  an  affirmance  of   a  conveyance  of  v.  Blogg,  8  Taunt.   30;  Richardson  v. 

realty.      III.   Land   Co.  v.  Bonner,  75  Boright,  9   Vt.   36S;  Kline  i/.  Beebe,  6- 

III.  315,      A    ratification   in   a  writing  Conn.    494;     Scott    t.    Buchanan,    11 

addressed  to  a  third  person  is  evidence.  Humph.  (Tenn.)  468;   Hastings  n.  Dol- 

where  the  statute  requires  a  ratification  larhide,   24   Cal,    191;.     In   an   English 

In  writing.     Stern  v.  Freeman,  4   Met.  case  a  plea  of  repudiation  aOer  arriv- 

(Ky.)  309.  ing  at  full  age  was  held  bad  for  want  of 

1.  ConatraetlTe  KntlflaatloiL — Silence  an  averment  that  it  was  made  within  a 

for  an  unreasonable  time   after   attain-  reasonable  time.     Dublin  etc.  R.  Co.  i', 

ing  majority  In  connection  with  a  use.  Black,  22  L,  J.,  N.  S.  (Ex.)  94. 
retention   or  disposition  in  any  way  of"        Express  acts  of  repudiation  of  course 

the  consideration  received  by  the  infant  irec  the  infant  from  liability.    Scranton 

constitutes   a    sufficient    ratification  to  v.    Stewart,    152    Ind.    68;    McGill    v. 

bind  the  infant.     Lawson  v.  Lovejoy,  8  Woodward,  3  Brev.  (S.  Car.)  401;  Hill 

Me.  405;  Boyden   t.   Boyden,   9   Met.  i>.  Anderson,  5   Sm.  &  M.  (Miss.)  Ji6; 

{Mass,)   Jig;'  Cheshire   v.   Barrett,    4  Aldrich    ;■.    Grimes,    10    N.    H.   194; 

McCord    (S.  Car.)  241;  Boody  v.  Mc-  Willis    v.    Twambly,    13    Mas*.    304; 

Kenney,  23  Me.  517;  Robinson  r.  Hos-  Tunison  v.  Chamblln,88  III.  378;  Baker 

kfns,   14   Bush    (Ky.)   393;  Deaso'n   v.  r.  Kennett,  54  Mo.  82. 
Boyd,  I  Dana   (Ky.)  45;  Alexander  v.         Suing  to  set  aside  a  transaction  is  a 

Hcriot,  Bail.  Ch.  (S.  Car.)  223;  Belton  diaaffirmance,     Gillespie   ti.  Bailey,   li 

..  D_j —   .. -,.  (S.Car.)46s;De-  W,  Va.  70;  St.    Louis   f"     "     ""     " 


.   Blake,   11    Wend.  {N.  Y.)  85;     Higglns,     44     Ark.    293;      Bagley 
V.  Irvine,  9  Wall.  (U.  S.)   617;     Fletcher,  44  Ark.  153;  House  v.  Ale 
'cr     V.   Welch,    11;    Ohio    156;     ander,  105  Ind.  ic 


rns.    40     Ala.    108;  Where  a  sale   has   been   disaffirmed 

Owens  V.  Phelps.  95  N.  Car.  286;  Huth  and   the   property   returned  by  the  in- 

V.   Carondelet   R.   Co.,   56    Mo.    202;  fant,  he  cannot  afterwards  change  his 

Price  V.  Winter,  ij;  Fla.  &S;  Corwin  !■.  mind  and  affirm  the  sale.     Edgcrton  r. 

Shaup,   76   111.24^;  Ihley  t'.  Padgett,  3  Wolf,  6   Gray  (Mass.)  453.     Evidence 

S.  E.  Rep.  (S.  Car.)  468;  but  see  Bur-  of  disaffinnance   may  be  met  by  proof 

dett  f.  Williams,  30  Fed.  Rep.  (Conn.)  of  prior  affirniance.    Scranton  u.  Stew- 

697.  art,  52  Ind.  69.     Schouter,  Dom.  Rel.,  \ 

But    mere   silence   is   not  usually   a  437,  in   attempting   to  give  a  summary 

coniirmation.     Wallace   v.  Latham,  52  of  the   doctrine   of    ratificatioo,   eaya: 
W7 


ib.Googlc 


.tteta  ud  CentrMU.                         INFANTS.  BatUoMin  ud  AvaidutM. 

■must  be  made  to  the  party  with  whom  the  infant  contracted,  or 
his  agent.*  It  is  not  necessary  to  the  validity  of  the  ratification 
that  the  person  lately  an  infant  should  be  aware  of  his  right  to 
avoid  his  contract ;  ignorance  of  the  law  gives  him  no  excuse.' 

■  "The  writer  makes  no  attempt  to  rec-  by  promise,  but  \>y  acts  done  or  omit- 

^nclle  the  numerous  dicta  of  the  courts  tedf     We  see  no  difference  in  principle 

■■on   this   important   subject.     The^  are  between  tiie  cases."     But  see  Owen  v, 

irreconcilable.     If  American   decisions  L^ng,  ii2  Mass.  401. 

themselves  may  be  regarded   aa   point-  Where  a  trustee  lor  infants  made  an 

.ing  out  a  general  rule,  it  seems  to  be  unauthorized  eaieoflandandthecej^ati 

'this:  tbal  a  mere  acknowledgment  that  afler  twenty-one  were  induced,  in  igno- 

a  certain  transaction  constitutes  a  debt  ranee  of  these  rights,  to  give  a  cotlfirma- 

is  insuflicient  to  bind  him  lately  an  in-  tory  deed,  equity  will  relieve  them  from 

fant;  but  that   an   acknowledgment  to  their  mistake,     Wilson  v.  Md.  Life  Ins. 

ithe    extent   Chat  he   justly   owes   that  Co.,  60  Md.  150. 

■debt,  with  equivocal  expressions  as  to  There  is  a  fine  of  cases  contra  to  the 
home  future  payment,  may  or  may  not  text,  all  resting  on  a  dictum  in  Harmer 
be  considered  sufficient,  though  the  v.  Killing,  5  Esp.ioi;  Hinetv  ii.  Mar- 
better  opinion  is  in  favor  of  their  sufB-  gariti,  3  Barr  (Pa.)  418;  Curdn  v.  Pat- 
<:iencj;  tliat  acts  or  omissions  on  his  ton,  11  S.  &  R.  [Pa.)  305;  Reed  v. 
part,  which  are  prejudicial  to  the  adult  Boshears,  4  Sneed  (Tenn.)  1 18;  Norris 
party's  interest,  or  evince  his  own  in-  tj.  Vance,  3  Rich.  (S.  Car.)  164;  Cham- 
tenbon  to  retain  the  advantages  of  a  hers  v.  Wherry,  i  Bail.  (S.  Car.)  L.  38; 
contract  made  during  Infancy,  may  be,  Petty  v.  RolierCs,  7  Bush  CKy.)  410; 
■especially  when  a  reasonable  time  has  Thing  v.  Llbbey,  16  Me.  57, 
«lapfied,  construed  Into  a  ratification,  Wharton  on  Contracts,  l)  57,  says: 
the  presumption  of  honorable  motives  "It  is  true  that  there  have  been  inti- 
being  fair  and  reasonable  under  the  cir-  motions  that  a  ratification  will  not  be 
cumstances;  and  finally,  that  a  distinct  recognized  by  the  courts  unless  made 
unequivocal  promise,  verbal  or  written,  with  a  knowledge  of  the  consequences, 
made  after  attaining  majority,  is  always  If  by  this  is  meant  that  loose  talk  by  a 
sufficient;  this  apparently  superseding  person  just  coming  of  age,  or  concee- 
Ihe  former  promise  altogether.  Incases  sions  induced  bv  miBBtatemcnts  or  sup- 
of  doubt,  moreover,  it  would  seem  to  be  pressions  of  the"  other  side,  will  not  be 
better  to  treat  the  evidence  presented  as  regarded  as  ratification,  the  conclusion 
constituting  facts  for  the  consideration  may  be  accepted  as  true.  But  to  say 
of  the  jury,  rather  than  a  question  of  that  a  knowledge  of  the  legal  conse- 
iaw  for  the  court  to  pass  upon,"  quences  of  a  ratification  is  necessary  to 

1.  Bigelow  v,Grannis,  2  Hill  (N,  Y,)  validate  a  ratification,  not  only  inter- 

lio;  Goodsell  u.  Myers,  3  Wend,  (N.  poses  a  condition  it  would  be diliicutl  to 

Y.)  479;  Mayer   v.   McLure,  36  Miss,  establish,   and   which  would   often    be 

389.     It  is  not  necessary  that  the  agent  made  dependent  on  the  testimony  of  the 

should   disclose  his  authority.     Hait  v.  party  himself  long  anerwards  when  his 

Underbill,  10  N.  H.  220.  views  may  have  changed,  but  would  in- 

AfflrmanM  by  an  agsnt  is  good  where  validate  all  ratifications,   since  there  is 

-the   agent  has    authority,     Carrell    t:  no  ratification  all  of  whose  legal  conse- 

Potter,  23  Mich,  377;  and  see  Orvis  v.  quences  can  be  foreseen."     CiliMg  the 

Kimball,  3  N.  H.  314.  above  casee;  but   it  has  been  recently 

a.  iKaoraneaof  Righto.— Anderson  v.  said   that  "there   must  be   an    express 

:Soward,  40  Ohio  St. 325;  s,c.,48Am,  confirmation  or  new  promise  voluntarily 

Rep. 687;  Clark  v.  VanCourt.  100  Ind.  and   deliberately  made   with   a   knowf- 

113;  B.  c,   50   Am,   Rep,  774;  Ring  v.  edge  that  there  is  no  existing  legal  lia- 

Jamison,  66  Mo.  424;  Taft  v.  Sargeant,  bility."    Turner  v.  Galther,  87  N.  Car. 

'iSBarb.  (N,  Y.)  320;  Morse  I'.  Wheeler,  357;  s.  c,  3^  Am.  Rep.  574;  Baker  v. 

.4  Allen  (Mass,)   570,  where  the   court  kennelt,  54  Mo.  82. 

-say:     "If  such  knowledge  be  necessary  The   rati6cation   must  be  voluntary, 

to  the  ratification  of  an  infant's  promise  however  and  is  not  good  if  made  under 

jiftercomingof  age,why  is  it  not  neces-  the  terror  of  arrest    Ford  n.Phillips,  i 

.■sary  in  those  coses  of  ratification,  not  Pick,  (Mass.)  202. 
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The  ratification,  however,  must  in  all  cases  be  made  before  suit 
is  brought'. 

Much  of  the  discussion  on  what  constitutes  a  ratification  is 
now  ended  in  some  jurisdictions  by  a  statute  requiring  the  ratifi- 
cation to  be  in  writing  and  signed  by  the  party  to  be  chained 
before  an  action  can  be  brought  on  the  contract  made  during 
infancy.*  In  Iowa,  the  infant  is  required  by  statute  to  disaffirm 
within  a  reasonable  time  after  majority.' 

b.  Conveyances. — A  conveyance  by  an  infant  is  valid  until  it  is 
avoided  by  him  after  arriving  at  full  age,^  and  he  is  entitled  to 
exercise  his  right  of  avoidance  at  any  time  within  the  term  of 
the  statute  of  limitations  after  his  majority.  Mere  delay  in  tak- 
ing advantage  of  this  privilege  will  not  work  as  a  waiver  or  ratifi- 
cation ;  *  but  acts  of  the  infant  after  arriving  at  full   age  incon- 

I.  Ford  II.  Phillips,!   Pick.   (Mass.}     the  minor  attains  his  age,  but  to  avoid 


313;  MeiTiam  v.  WiD^ing,  6  N.  H.  432;  unmistakable  in   its  character,  dibafBrm 

Thing  V.  Libbej,   16  Me.  55;   Hale  v.  their  validity.     Notice   that   he   disaf- 

Gerribh,    8   N.    H.   374;    Tfiornton  v.  firms,  followed  by  acts  of  ownership  or 

Illingworth,  2  B.  &  C.  824.  such  as  indicate  a  claim  of  title  against 

S.  Lord  T«iit«Tdeii'*  Aet. — "No  action  the  convevance   intended  to   be  disaf- 

Bhall  be  maintained  to  charge  any  per-  firmed,    such     as    posscsalon,    suit    to 

son  upon  way  promise  made   after  full  regain  poseession  or  to  cancel  the  deed, 

agetopay  any  debt  contracted  during  payment   of  taxes,  selling,  leasing   or 

infancy,  or  upon  any  ratilication,  after  oHering  to  sell  Or  lease,  improving  the 

full  age,  of  any  promise  or  simple  con-  premises,  or  such  like  acts."      Tunison 

tract   made  during  infancy,  unless  such  v.  Chamblin,  SS  111.  378;  Singer  Manu- 

promise  or  ratification  shall  be  made  by  facturing   Co.   v.   Lamb,  81   Mo.   iji; 

some  writing,  signed  by  the  party  to  be  Uecker     1'.     Koehn.      21     Neb.     ;;g; 

charged  therewith."      SUt.  9   Geo.   4,  Palmer  v.   Miller,   35   Barb.   (N.   V.) 

ch.  14,  S  5  (1828).  This  statute  has  been  399. 
substantial iy  re-enacted  in  Maine,  New        0.  ' 
Jersey,  Vir^nia,  West   Virginia, 

tucky,      Missouri,     Arkansas,      South  infants,  t 

Carolina  and  Mississippi.     Thurlow  i'.  tinued  for  a  period  less  than  that  pre- 

Gilmore,   40   Me.   37S.     A  written  ac-  scribed    by  the  statute  of    limitations, 

knowledgment  to  a  third  person  is  suf-  unless  accompanied  by  ailirmative  acts 

ficlent  evidence.     Stem  v.  Freeman.  4  manifesting  an  intent  to  assent  to  the 

Met.  (Ky.)  309.     See  Mawsonr.Blane,  conveyance,  will   not   bar   the   Infant's 

10  Exch.  206,  right  to  avoid  tlie  deed.    And  those 

S.  Wright  11.  Germain,  ai  Iowa  585.  confirmatory  acts  must  be  voluntary." 

Whalis  a  reasonabletimedependsupon  Sims    v.   Everhardt,   toi    U.    S.    300: 

rircum stances.    Jones  u.  Jones,  46  Iowa  Wells  f.  Seinas,  N.  Y.  24  Fed.  Rep,  82; 

466.     Six   months   has   been  Ae/rf  to  be  Irvine,  9  Wall.   (U.  S.)  6:7;  Huth  t. 

an  unreasonable  time.     Hoover  f.  Kin-  Carondelet  etc.   R.   Co.,  56   Mo.   202; 

sey,  5s  Iowa  668.  Durfee    v.    Abbott,     61      Mich.    471; 

"it  the  infant   may   disaffirm  before  McMurray   v.    McMurray,  66   N.   " 


coming  of  age  as  well  as  within  a  175;  Green  *.  Green,  69  N.  Y.  553; 
reasonable  time  after,  notwithstanding  Jackson  v.  Burchin,  14  Johns.  (N.  Y.) 
the  code.     Murphy  t.  Johnson, 45  Iowa     124;  Voorhles  i^.  Voorhies,  24  Barb.  (N. 


Chiids   11.   Dobbins,  55   Iowa  570.  Y.)    150;    Smith   v.   Sackett,   5   Gilm 

See  also  note  ij.  "  (111.)   534;   Kountz  v.  Davis,  34   Ark. 

For    statute     in     Pennsylvania,   see  i;9o;   Vaughan   v.   Parr,  20  Ark.  600: 

Soullier  II.  Kern,  69  Pa.  St.  :6.  Drake  v.  Ramsay,  5  Ohio  151;   Boody 

*.  "Deed!  made  by  a  minor  are  not  v.  McKenney,   33   Me.  517;   Davla  i'. 

void,  but  only  voidable.     Their  validity  Dudley,  70  Me.  236;  Urban  v.  Grimes, 

doe? not  depend  on  a  ratification  afteV  3  Grant  (Pa.)  96;  Moore  i>.  Abemethy, 

649 
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sistent   with   the    assertion   of  the    privilege,   or    which    fairly 

indicate    that    he    intends    to  ratify   the    deed,    will    prevent 
him  from   disaffirming   the   conveyance,'     There  is   also   a  line 

7    DlackC     (Ind,)     442;     GillcBpIe     z:  from  which  a  disBent  or  dUaffinnance 

Builey,    13    W.    V'a.    70;    Wallace   v.  might  be   inferred    for   three   or   four 

Latham,  ^2  Miss.  191:  Prout  v.  Wiley,  years  atter  twentv-one,  but  where  he 

38  Mich.  164;   Birch  1:  Linton,  78   Va.  iidmitted   that   he'  had   sold   the  land, 

^84;  s.  c,  49  Am.  Rep.  381;  French  i',  said    he     was      Eatisfied,     offered 


McAndrcw,   61    TAiss.  "187;    Foster 
Lee,  2  Hannav  {N,  B.)  486. 
Where  a  minor,  sijtleen  y 
claiming  a  remainder  intere 
joined     in    quit -claiming    all    interet 
therein,  together  with  her  brother,  who 
was  also  a  remainderman,  and  of  age, 
the  quit-claim  being  iii  general  terms 
endorsed  on  the  back  of  a  deed  of  the 


exchange  other  lands  for  it,  and  »aw  the 
purchaser    putting    on    improvements. 
^  ,     without    objection,     ield    these     were 
realty,     sufficient   acts    from  which  to  infer  a 
confirmation.       Wheaton    v.    East,    5 
Yerg.  (Tenn.)  41.     But  mere  declara- 
tions or  proiiiiseE  to  make  a  deed  of  af- 
firmance will  not  constitute  an  affirm- 
Glamorgan  v.  Lane,  9  Mo.  446. 


e-tenant,   their  mother,  and  attested  And   see   Davidson   f.  Young,  38   111. 

oy     their    father,    after     a     lapse     of  145;    Con/fa,   Houser   v.   Reynolds,  t 

twenty  years  from  her   reaching   ma-  Hayw.  (N.  Car.)  143;  Ferguson  !■.  Bell. 

jority,  during  which  valuable  improve-  17  Mo.  347.     Accepting   the  fruits  and 

ments  were  made  on  the  land  by  a  ioita  silence  for  fourteen  years  is  an  affinn- 

fiiic      purchaser,      such    claimant    in  ance  of  the  deed.      Ihley  i'.  Padgett,  3 

remainder  could  not  recover  the  land.  S.  E.  Rep.  (S.  Car.)  468.     And  irregu- 

In  such  a  case  ignorance  of  what  she  larities  in  a   sale  are  ratified   by  long 

had    done    would     be     no     protection  silence.    Jamison  v.  Smith,  35  La.  Ann. 

cription.     Nathans  v.  Ark-  609. 


against  prei 
Wright,  66  Ga. 

Acquiescence    after    majority 
settlement  of  boundaries  binds  all  par- 


ICortfacei. — Where  an  infant  mort- 
gaged land  and  after  majority  con- 
veys the  land  subject  to  the   mortgage. 


Brown  v.  Caldwell,   10  S.  &  R.  (Pa.) 

1.  The  cases  generally  show  a  repug- 
nance to  setting  aside  a  solemn  deed  at 
the  caprice  of  an  infant  So  it  is  said 
that;  "A  deed  will  be  confirmed  by  any 
deliberate  act  after  twenty -one,  by 
which  the  infant  takeB  a  benefit,  or  rec- 
ognizes its  validity."  McCormic  v. 
Leggett,  8  Jones  L.  (N.  Car.)  43.S; 
Irvine  r.  Irvine,  9  Wall.  (U.  S.)  617; 
Phillips  V.  Green,  5  Mon.  (Ky.)  344; 
Scott  If.  Buchanan,  11  Humph.  (Tenn.) 
46S. 

Where  the  infant,  after  arriving  at 
full  age,  saw  the  purchaser  make 
valuable  improvements  on  the  estate, 
he  is  estopped  to  avoid  the  deed  after- 
wards. Wallace  v,  Lewis,  4  Harr, 
(Del.)  7S;  Allen  v.  Poole,  54  Miss.  333; 
Davis  11.  Dudlev.  70  Me.  236;  Bostwick 
V.  Atkins.  3  Comst.  (N.  Y.)  53.  But 
see   Brantley    v.   Wolf,   60   M'iss.   420. 


16  Ten.   74;     he  thereby  ratifies  his  n 


ton  Bank  i>  Chamberlain.  15  Mass.  210; 
Lynde  v.  Budd,  2  Paige  (N.  Y.)  191: 
Phillips  V.  Green,  5  Mon.  (Ky.)  344; 
Losey  V.  Bond,  94  Ind.  67;  Allen  r. 
Poole.  54  Miss.  313;  Story  v.  Johnson, 
2  Y.  a  C.  Ex.  607.  But  a  warranty 
deed  in  fee  without  reservation  of  the 
mortgage  will  disaffirm  the  mortgage- 
Diion  V.  Merritt,  21  Minn.  196;  Allen 
I'.  Poole,  54  Miss.  333;  but  see  Palmer 
V.  Miller.  25  Barb.  (N.  Y.)  399.  But  a 
warranty-  deed  made  before  majority. 
nor  a  quit  claim  deed  after  majoritv. 
will  not  have  that  effect.  Singer  Manii . 
facturing  Co.  v.  Lamb,  Si  Mo.  211. 

Where  the  infant  buys  land  and 
gives  a  mortgage  back  to  secure  the 
purchase  money  the  two  deeds  consti- 
tute one  transaction,  and  one  deed  can- 
not be  ratified  or  avoided  witiiout  pro- 
ducing the  same  effect  on  the  other. 
Dana  v.  Coombs,  6  Greenl  (Me.)  Si;: 
s.  C-,    19   Am.   Dec.   194;    Ottman    ;■- 


the  infant    is    permitted   to   disaffir 

Wilie  TJ.  Brooks,  45  Miss.   542;  Bundle 
:■.   Spencer,  34   N,    W.   Rep.   (Mich.) 

^V  here  the   minor   has   done  no  act 


Uecker  v.  Koehn,  ji  Nub.  5^9;  Cc^ley 
V.  Cushman,  16  Minn.  397;  Richardson 
V.  Boright,  9  Vt.  ■568;  Bigelow  v.  Kinney, 
.1  Vt.  353;  Skinner  r.  Maxwell,  6*  N. 
Car.45;  Heath  :■.  West,  iS  N.H.ioi; 
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of  cases  requiring  an  infant  to  disaffirm  his  conveyance  within 
a  reasonable  time   after   arriving   at   majority;'    and    the   samc 


Robbint  v.  Eaton.  10  N.H.561;  Young  the  infant's  protection.     That   ten,  lif- 

1',    McKee,    13    Mich.    55);    and    see  teen    or   twenty   vears,  or   »uch  other 

Walsh   V.  Powers,  43  N.  Y.  23;  s.  c,  3  time   as  the  law  mav  give  for  bringing 

Am.  Rep.  6^.  an  action,  is   necessary  as  a  matter  or 

The  ratification  relates  back  to  de-  protection  to  him  is  absurd     .     .     , 

liver;  so  as  to  cut  out  intermediate  vol-  Reason,  justice  to  otliers.  public  policv 

unla'ry  conveyances.    Palmer  v.  Miller,  (which  is  not  subserved  by  chertshin]; 

is  Barb,  {N.Y.)  399,  defective   titles),  and  convenience,  re- 

An  infant   mortgaged   his   property  quire   the  right   of  disafiirmnnce  to  be 

and  when   he  came  of  age  made  a  will  acted   upon  within  a  reasonable  time. 

directing  the  payment  of  his  just  debts.  What   is  a  reasonable  time  will  depend 

//eld,  this   was   an   affirmance   of  the  on  the  circumstances  of  fach  particular 

mortgage,  although  that  instrument  was  case,  and  may  be  either  for  the  court  or 

not  mentioned  in  the  will.     Merchants'  for  the  jury  to  determine.     Where,  as 

Fire  Ins.  Co.  v.  Grant,  2  Edw.  Ch,  (N.  in   this   case,  there  is  mere  delay,  with 

Y.)  544.  nothing  to  explain  or  excuse  it,  or  show 

\n  act  showing  a  clear  intention  not  itn  necessity,  it  will  be   for   the  court." 

to  be  liound  by  a  mortage  is  a  disaf-  Goodnow   v.   Empire   Lumber  Co.,  31 

fiimance.     Sute  f.  Plaisted.  43  N.  H.  Minn.    468;  s.   c,  47   Am.    Rep.    7^; 
"■     ■  V.   Barley,  55  Tex.  3" 


Unsecured  notes  for  (he  purchase  40  Am,  Ren.  Sot;  O'Dell  v.  Rogers.  44 
price  have  been  equitably  enforced,  and  Wis.  136;  O'Brien  v.  Gaslin,  20  Neb. 
the  court  refused  to  permit  a  disaffirm-     347;   Ward    i'.   Laferty,    19   Neb.   429; 


ceofthe  notes  and   the   retention  of  Kainsford  v.  Ralnsford,  Spears  Ch.  (S. 

the  land.     Weed  v.  Beebe,  21  Vt.  495.  Car.)   38?;    Kline   v.   Beebe,  6  Conn. 

lavooatlon   of   SaiBmsnt. — A   sewer  494;  Wall^e  v.  Lewis.  4  llarr.  (Del.) 

having  been   constructed   through  de-  80;    Hastings   z:    Dollnrhide,   34    Cai. 

fendant's  lot,   at  the   joint  expense  of  195;    Scott  i'.   Buchanan,    11    Humph, 

himself  and   plaintiff  (who  owned   the  (Tenn.)  468;  Featherston   v.  McDon- 

idjoining  upper   lot),  under  a  written  ell,  15   Ont.   C.  P.  t6l;  Harris  tj.  Can- 

■greemententered  into  while  defendant  non.   6  Ga.  382;  Bigelow  ii.  Kinnev,  3 

ws«  an  infant,  his   disaffirmance  of  the  Vt.   353;  Hartman   v.  Kendall,  <   '"^ 


attaining    his    majority     403;  Cork  etc.  Ry,  Co.  v.  Caienove,  1 

e   as  a   revocation   of  the     Q^  B.   935:  Northwestern   Ry.  Co.  1 

easemen't  created  by  it;  and  plaintiff's     McMichael,   5    Exch.    114;    Jon. 


continued   use   of  the  sewer,  afier  such  Butler,  30  Barb.  (N,  Y.)  641;  Petty  :■. 

diBBfiirmance  and   revocation,  would  lie  Roberts,  7  Bush  (Ky,)  410. 

a   nuisance,    which    defendant     might  The   possession   of  real   estate  by  a 

abate  by  obstructing   the   sewer.     Mc-  widow,  under  right  of  dower,  is  no  ex- 

Canhv  V.  Microsi.  72  Ala.  332;  8.  c,  47  cuse   for   the  failure  of  a  minor  heir,  to 

Am.  Hep.  418.  whom   the   fee   belongs,  to  disaffirm  a 

BiehAn^  of  Land. — Where  an  infant  deed   made  thereto  within  a  reasonable 

exchanges  land,  and  sells  or  retains  the  time   after   arriving  at  full  age.     Long 

land  thus   acquired   after  majority,  he  t:  Williams,  74  Ind,  113, 

cannot  disaffirm  the  exchange.     Will-  A  deed  cannot  be  disaffirmed  twelve 

""  "  ..."  "..■  years  after  the  infant's  majority.  Gersc 
1'.  Taylor,  3  New  Zeal.  L.  R.  (Cl. 
App.)  265,  which  doubts  whether   the 

American   cases  f oh (ra  are   in   accord 

of  a  right  to  disaffirm,  the  party  hold-  with    English   law   and    equity.       See 

ing  it  is  required,  out  of  regard  to  the  Sims    i'.    Everhardt,    102    U.   S.   300, 

rights  of  those  who  may  be  aHected  by  where  the  court  say:  "There   appears 

its  exercise,   to   act   upon   it  within  a  to  be  a  greater  number  of  cases  whicli 

reasonable  time.     There  is   no   reason  hold   that   silence   during  a  much   less 

for  allowing  greater  latitude  where  the  period  of  time  [than  the  period  of  the 

right  exists   liecause   of  infancy  at  the  statute   of  limitations]   will  be  Ac/rf  li> 

<ime  of  making   the  contract.     Area-  be   a   confirmation   of  a  voidable  deed, 

sonable    time     after    majority    within  But  they  rely  upon  Holmes  v.  Blogg,  8 

which  to  act  is  all  that  is  essential  to  Taunt.  35,  which  was   not  a  case  of  an. 
0^1 
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Tcsuit    is    produced     by     a     statute     in     some     jurisdictions." 
A  purchaser  for  value  of  land  conveyed  by  an  infant  will  hold 
it  against  a  subsequent  deed  of  the  infant   of  which  he  has  no 
legal  notice.* 

A  person  may,  of  course,  avoid  a  conveyance  made  during  in- 
fancy by  entry  upon  the  premises  or  by  express  notice  of  dis- 
affirmance followed  by  a  deed  to  a  third  person ;  but  in  many 
States  a  doctrine  has  grown  up  that  a  mere  conveyance  to  a  third 
person  works  a  disaffirmance,  and  the  original  grantee  may  be 
summarily  ejected  by  such  third  person.* 

infanl'B  deed,  or  subsequent   caseB   de-  years.      Blankenship   v.   Stout,   %$   III. 

cided  upon  its  authoritj',  or  they  rest  in  ii6,  133. 

part    upon  other    circumstances   than  9.  An  infant  conveyed  land  and  on 

tnere  silent  acquiescence,  such  an  stand-  attaining  his  majority  ratified  the  con' 

ing    by   without    speaking    while    the  veyance.     He  afterwards  conveyed  to  a 

grantee    has  made   valuable   improve-  third   person,  who   had   notice  of   the 

inents,  or  making  use  of  the  considera-  deed  made  during  inrancrbut  no  notice 

tion  for  the  deed."  of  the  ratification.     HeU,  that  the  last 

PorgetftilnesB  of  a  deed  made  In  in-  named  |>urchaser  held  tKe  land.      "  If 

fancy  is  no  excuse  for  delay.    TunUon  the    ratification    of   a    deed    made    in 

T.  Chamblin,  RS  III.  378.  infancy  is  by  a  written  instrument, such 

A  bill  for  the  specific  performance  of  instrument  is  within  the  policy  of  the 

j»  contract  of  an  infant  to  sell  real  es-  registry  taws;  if  by  acts  iit  fais,  notice 

late   should  not  be  brought  until  a  rea-  of  such  acts  must  be  brought  home  to 

*onable  time  after  the  infant  arrives  at  the  subsequent  purchaser."     Black  v. 

majority.    Carrell  v.  Potter,  13   Mich.  Hills,  36   111.  376;  b.  c,  87   Am.   Dec. 

377;  GriHis   v.   Younger,  6   Ired.   Eq.  224;   Halbrook   v.   Dickenson,   56    111. 

"■'     "  ir.)   jio;    Petty    v.   Roberts,    7  500.      And   see    Weaver  v.  Carpent 


Bush.   (Ky.)   410;  Walker  v.   Ellis,  li  42  Iowa  343;  Mustard  v.  Wohllord,  15 

III.  470;  and  see  Mustard  v.  Wohlford,  Gratt.  (Va.)  329. 

15  Gratt.  (Vh.}  319.  S,  BeroefttlaiL    by   Daed. — A    woman 

1.  Such    statutes    exist    in    Dakota,  who  had  given  a  deed  of  land  when  she 

California,  loitia,  Kansas,  Washington  was  a  minor  deeded  it  again  to  another 

Territory  and    Georgia.      Wright   v.  person  after  she  became  of  age.     Held, 

Germain,  21  Iowa  1585.  that  the  later    grantee  could  eject  an 

What    is    a    reasonable    time    after  occupant  whose  title  was  derived  from 

majority,   under    section   2138   of    the  the  former  one;  and  that  the  record  of 

Code,   within    which    an    infant    may  the  latter  deed  was  a  sufficient  revoca- 

disaffimi   a  contract  made  in   infanuy,  tion  of  the  earlier  one  without  making 

depends  upon  the  circumstances  of  each  re-entry.     Haynes  v.  Bennett,  53  Mich. 

case.     But  as  the  plaintiff  in  this  case  15;  Losey  v.  Bond,  94  Ind.  67;  Dawson 

idid  not  attempt  to  disaflirm  his  conduct  i>.  Helmes,  30  Minn.  107;  Eureka  Co.  v. 

■except  by  bringing  this  action,  and  did  Edwards,  71    Ala.  248;  s.  c,  46   Am. 

not  firing  tliis  action  until  three  years  Rep,  314;  Youse  v.  Norcoms,  ii   Mo. 

and  eight  months  after   attaining   her  ^49;  5.  c  51  Am,  Dec.  145;  Peterson  r. 

majority,  and  three  months  after  being  Laik,  24   Mo.  541;  Corbett  ».  Spencer, 

legally  advised  that  she  could  disaflirm,  30  N,  \V.  Rep.  <Mich.)  385;  Tucker  v. 

held,  that  the  action  was   not  brought  Moreland,  10  Pet.  (U.  S.)  58;  Black  11. 

within   a   reasonable   time.      The   Set  Hills,  36  111.  376;  Hughes  i'.  Watson,  10 

that  she  was  informed  by  persons  not  Ohio  ts?;  Cresinger  i'.  Welch,  ij  Ohio 

.<[ualified  to  give  legal  advice  that  she  ii;6;   Hastings   ti.   DoUarhide,   34   Cal. 

tould   not  bring   her  action   until  her  tQs;  Hoyle  v.  Stowe,  2  Dev.  &  Bat.  (N. 

infant  brother  became  of  age,  was  not,  C.)  310;  McGan  ■v.  Marshall,  7  Humph, 

in  the  eye  of  the  law  a  sufficient  reason  (Tenn.)   121;  Mustard  v.  Wohlford,  15 

for   the   delay.      Green   u.  Wilding,  59  Gratt.  (Va.)  319;  Pitcher  r.  Laycock,  7 

iowa  679;  8.  c,  44  Am.  Rep.  696.  Ind.  398. 

In  Illinois  the  court  adopts  the  nile  The  disaffirmance  may  be  made  by 

of  the  statute  in  other  cases  of  disability,  a  quit  claim  deed.     Bagley  v.  Fletcher, 

And  requires  a  disaffirmance  within  two  44  Ark.  153. 
652 


i  by  Google 


INFANTS.  BktUMtlM  ud  ATOiduiM. 

This  subsequent  conveyance  will  not  act  as  a  disaffirmance  of 
the  prior  deed  unless  it  is  so  inconsistent  with  it  that  the  twO' 
cannot  stand  together,* 

A  conveyance  to  an  infant  will  be  held  to  be  affirmed  if  he  con- 
tinues in  possession  of  the  land,  or  exercises  acts  of  ownership- 
over  it,  after  majority,  in  a  way  that  indicates  his  intention  to 
ratify  the  transaction.* 

A  roorteage  made  after  the  Infant  has  of  age  will  not  act  as  a  disaffirmance  of 

reached   mil   aee   Is   not   neceesarily  a  hia  prior  deed  unless  he  has  made  an 

dUaffinnance  oi  a  prior  convej'ance  and  entry   to    revest    possession.       Cilinff' 

I  mortgagee  of  the  iirst  grantee  mav  Slator   *.   Bradj-,    14    Ir.   C.    L,   Rep- 
forecloEe  and   take  the  premises  on  a  61. 

bill  joining  the  infant  and  his  mort-  Schouler,  Dom,  Rel.,  4  440,  says.' 
gagee  as  defendants.  Buchanan  v.  "The  New  York  courts  have  latterly- 
Griggs,  iS  Neb.  121,  been  disposed  to  retrace  their  steps;  re- 
Bond  for  a  deed  given  b/  the  infant  luctanceto  do  injury  to  others,  doubl- 
to  A.  Later  a  conveyance  to  B  during  less,  contributing  to  Increase  the  stricl- 
minority.  On  reaching  majority  the  ness  of  the  requirements  on  the  infant's 
inrant  gave  a  deed  to  A.  Held,  a  part.  The  present  rule  appears  to  be 
"  ~  " --  ..  .  that,  unless  the  lands  were  wholly  va- 
cant or  the  infant  remained  in  poeses- 
livy.j  173.  sion,  he  must  make  an  entrj'  or  do  some 
These  cases  seem  to  be  all  based  on  a  other  act  of  equal  notoriety  before  he 
few  early  New  York  cases  where  wild  can  pass  title  by  a  second  conveyance^ 
land  was  involved.  It  was  there  ield  There  is  no  authority  in  the  New  Eng- 
Ihat entry  was  unnecessary  to  complete  land  States  to  oppose  this  latterdoc- 
a  diiaffirmance.    Jackson  v.  Carpenter,  trine,  nor   do  we  find  any  in  the  other 

II  Johns.    (N.    V.J    S39;    Jackson    v.  Middle  States." 

Burchin,  14  Johns.  (li,  Y.)    124.     But  1.  InooiuUtantDeed*.— Leitensdorfer 

the  New  York  courts  have  limited  the  v.  Hempstead,  18   Mo.  269;   McGan  f. 

eSecl  of   the   rule   to   lands   that    are  Marshall,  7  Humph.  (Tenn.)  isi. 

wholly  vacant  or  are  in  possession  of  A  quit-claim  deed  made  after  attain- 

thc  infant     In  all  other  cases  an  enlrv  ing  majority  will  not  have  the  effect  to- 

muBt  be  made.     Dominick  v.  Michael,  disaffirm   a  mortgage  made  during  mi- 

4  Sandf,   (N.   Y.)   374,   41:;   Bool   v.  nority,  as  the  two  instruments  are  con- 

Mii,  17  Wend.  (N.  Y.)  119.     And   the  sistent  with  each  other,  and  can  stand 

entry  must  be  set  forth  in  the  pleading,  together,  the  quit-claim  deed  only  pur- 

Voorhiet  v.  Voorhies,  14  Barb.  (N.  Y.)  porting  to  convey  the  estate  remaining 

150.  in  the  grantor  at  the  lime  of  Its  execu- 

In    Georgia    the    subsequent     deed  tion.     The  Singer   Manufacturing  Co. 

f^ves  no  immediate   right  as    against  v.   Lamb,  81  Mo.  321;  Breckenridge  t'. 

adverse     possession.         Harrison       v.  Ormsly,  J.  J.    Marsh.  (Ky.)  236.     See 

Adcock,8  Ga.  68.     And  see  Moore  *.  eomra,    Bagley   v.    Fletcher,   44    Ark. 

Abemalhy,     7     Blackf.      (Ind.)     442;  153. 

WoTMster  V.  Eaton.  13  Mass.  371;  C,  the  vendee  from  an  infant,  morl- 
Roberts  v.  Wirein,  i  N.  H.  73.  gaged  to  A,  and  later  conveyed  in  fee 
In  the  New  England  States  a  writ  of  to  B.  The  infant  on  attaining  full  age 
tntrj  is  equivalent  to  an  actual  entry,  quit-claimed  to  B,  who  tried  to  set  this 
Chedboume  v.  Rackliff.  30  Me.  354.  deed  up  against  a  foreclosure  suit  by  A. 
It  seems  Chat  the  grantor  must  be  in  Held,  that  the  quit -claim  operated  as  a 
»ctuai  or  constructive  possession  and  conJirmation  of  the  original  convey- 
not  be  estopped  by  laches  from  assert-  ancetoC,  Eagle  Fire  Co.  f.  Lent.  A 
ing  his  right.     Riggs  i'.  Fisk,  64  Ind.  Paige  (N.  Y.)  635. 

100.  3.  Armfield   v'  Tate,  7   Ired.  L.  (N. 

The  American  doctrine  in  the  Netu  Car.)  258;  Henry  v.    Root,  33   N,  Y- 

ftirt  case  ia  examined  at  length  in  the  526;   Holmes   :'.  Blogg,   8   Taunt.  508; 

twofjohnson  r-McKay,!  New  Zeal.  Dewey   ^>.   Burbank,   77    N.   Car.  259^ 

L-  R.   (Sup.   Ct.)    156,  and   disUnclEv  Dana   i'.   Combs,   6   Me.   89;   Callis  v- 

wpudiated,  and    it    was    held    that    a  Day.  38    Wis.   643;   Boody  v.  McKen- 

■ubtequentdeed  by  an  infant  oncoming  ney,  23  Me.  517;  Hubbard  I'.Cummings, 
(S53 
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c.  Restoration  of  CousidiralioH  on  Disaffirmance. — Where  the 
infant  has  received  the  whole  or  a  part  of  the  consideration  under 
a  contract,  and  then  elects  to  disaffirm,  the  cases  are  not  agreed 
as  to  how  far  he  will  be  required  to  restore  the  consideration. 
There  is  an  effort  on  the  one  hand  to  hold  the  infant  to  common 
honesty,  and  on  the  other  not  to  deprive  him  of  his  full  legal 
right  of  disaffirmance.  Where  the  contract  is  executory  on  the 
infant's  part,  and  he  refuses  to  perform  it,  he  may  set  up  his  in- 
fancy in  defence  of  a  suit  against  him.  The  better  opinion  is, 
in  such  cases,  that  if  he  retains  the  consideration,  or  has  parted 
with  it  after  he  has  reached  his  majority,  he  will  be  held  to  have 
ratified  the  contract,  and  cannot  maintain  his  defence  successfully 
without  a  return  of  the  consideration.*  Other  cases  place  no 
restrictions  on  the  right  of  the  infant  to  avail  himself  of  his  de- 
fence, but  give  a  right  of  action  to  the  adult  to  recover  that  part 
of  the  consideration   retained   by  him   after  reaching  majority.* 

I  Greenl.  (Me.)  ii;  Boyden  v.  Boyden,  Brantley  f.  Wolf,  60  Miss.  410;  Taft  v 

■cf  Met.  (Mass.)  519.     Robbing  r.  Eaton,  Pike,  14  Vt.  405;b.  c,  39  Am.  Dec.  laS; 

10  N.  H.   561;    Cheshire  i-.   Barrett,  4  Bailey  r.  Bamberger,  11  B.  Mon.  (Ky.) 

McCord  (S.  Car.)  iinLyndei.  Budd,  113;    Strain    v.    Wright,   7    Ga.    568; 

a  Paige(N.  Y.)iQi;Middletoni'.H(^,  Thomsson    v.    Phillips,    73    Ga.    140; 

j  Bush  (Ky.)  478;  Phillips  v.  Green,  5  Tipton  v.  Tipton,  3  Jones  L.  (N.  Car.) 

Mon.  (Ky.)  344.     This  is  true  also  of  a  551;  Rgchiiky  v.  De  Haven,  97  Pa.  St. 

lease.     Baxter  i>.  Bush,  29  Vt. 465.     An  202;   Towle   i'.   Dreseer,   73   Me.   152; 

inTant  bought  land,  the  price  to  be  paid  Bartlett   r,   Cowles,  ic   Gray   (Mass.] 

in  instalments.     He   paid   three  instal-  445;    Stout    v.    Merrill,    35    Iowa    47 

Tnents  after   arrivii^   %t   majority  and  (Btatute);   Carr   v.   Clough,  a6   N.   H. 

then  desired  to  disaffirm  the  purchase.  iSo;  Chandler   v.  Simmons,  97   Mass. 

Held,  he  could  not  do  so,  the  land  hav-  5oS;Phi1poti'.  Sandwich  Manufacturing 

ing  decreased  in  value.     Hook  f.  Don-  Co.,  18  Neb.  54. 

aldson,  9  Lea  (Tenn.)  56.  Wliere,   however,   the   consideration 

Bsat. — The  plea  of  infancy  is  a  good  received  by  the  infant  has  been  taken 

flefcnce  to  an  action  on  a  writtenobTiga-  from  him,  rightly  or  wrongly,  upon  an 

lion  given   for   the   rent  of  land,  when  execution  against  a  third  person  he  is 

the  action  is  commenced  before  the  in-  not  obliged,  as  a  condition  precedent  to 

fant  has  attained   his  majority  and  be-  disathrming   the   contract,  to  take  any 

fore  the  expiration  of  the  term.     Flex-  steps   to    recover   the    property   taken 

ner  ti.  Dickerson,  72  Ala.  318.  from   him.      Lemmon   v.   Beaman,  45 

1.  RastiffKtlon  of  CoualdaraUoK. — If  Ohio  St.  <05. 

the   infant,  after   he  arrives  at  age,  is  A  purchaser  of  chattels  who  gives  a 

shown    to    be    possessed   of   the   con-  mortgage  back  for  the  purchase  money 

^ideratlon    paid    him,    whether    it    be  cannot  disaffirm  the  mortgage  and  hold 

property,  money  or   choses   in   action,  the  chattels  free.     Curtissr.  McDougal, 

and   either   disposes   of  it   so   that   he  26   Ohio   St.  66;  Kna^g   v.  Green,  48 

oannot  restore  it,  or  retains  it  for  an  Wis.601 ;  SkinnerT;.  Maxwell,66N.  Car. 

unreasonable     length     of     time     after  45;  Heath  v.  West,  28  N.  II.  loi, 

attaining  his  majority,  this  amounts  to  S.  BeMutlim  of  CoaildBrsUoa. — Hav- 

an    affirmance    of   the    contract.      So  Ing  disaffirmed   the   contract,  the   law 

likewise  if  it  be  shown  that  he  bos  the  imposes  on  her  no  legal  obligation  to 

power    to   restore   the   thing    that    he  repay  the   purchase   money.      That  is 

received,    he     cannot    be     allowed    to  implied  in  the  proposition  that  she  may 

CBcind  without  first  making  restitution,  disaffirm  without  restoring  or  offering 

.. ,.,. 26ATa.      ' .--..-.    ...-. T,  __ 


Manning  v.  Johnson.  26  Ala.  446;  s.  c,     to  restore  the  purchase  money. 
<"»   Am.  Dec.  734;  Bingham  v.  Bailey,     infant  disaffirm  a  contract  after 

Harris   f.   Musgrove,  59    of  age.  he  must  do  it  in  tela;  that 


r.  401;  Womack  f.  Womack,  8  Tex.     say,  if  he   has   property  in   his   hands 
j    Wilie  I',   Brooks,  45  Miss.   ^42;    acquired    bv  the   contract,  the   other 
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In  neither  case,  however,  is  the  quondam  infant  held  for  the  con- 
sideration where  he  has  parted  with  it  during  infancy,  but  only 
(or  such  part  as  remains  in  specie  after  majority.* 

Where  the  contract  has  been  executed  by  the  infant,  and  he 
seeks  by  action  to  recover  property  he  has-  conveyed,  he  will  be 
held  in  a  court  of  equity  to  do  equity  before  the  court  will  inter- 
pose in  his  behalf,  and  restoration  of  the  consideration  where  it 
is  retained  after  majority  is  a  condition  precedent  to  a  decree  in 

party  nay  reclaim  it.     But  if  the  prop-  replevj'   the  goods.      Burnett    v.   Mc- 

«rtj'  has  passed  from  his  hands,  or  tfhe  Laughlln,  13   III.  App.  349;  Nolan   v. 

has  received  money,  the  law  imposes  no  Jones,  53  Iowa  3S7;  Badger  v.  Phinney, 

obligation  on  him   to  account   for  the  15  Mass.  359. 

property  or  to  repay  the  money  upon  "                '    ~ 


his  disaiRrmance  of  the  contract.     It  is  v.   Simmons,  97  Mass.  50S;  Bartlett  ti. 

not    neceesary    that    the    other    party  Drake,  too  Mass.  174;  b.  c,  i  Am.  Rep. 

should  be  placed  in  slain  qua.     Dill  v.  iDi;  Walsh  v.  Young,    no   Mass.  396; 

Bowen,  54  Ind.  204;  Carpenter  v.  Car-  -Green   v.  Green,   69   N.  Y.  jS3i  s.  c, 

penter,  45  Ind.  141;  White  v.  Branch,  25  Am.   Rep.   233;  Dill  v.  Bowen,  54 

51    Ind.  310;  St.   Louis   etc.   R.  Co.  w.  Ind.  304;  Abemathy  f.  Phillips,  8l  Va. 

Higgins,  44  Ark.  293;  Wiser  v.  Lock-  769     ("consideration      remaining      in 

wood,  42   Vtjio.      And  see  House  v.  kind");    Brantley   tf.   Wolf,  60    Miss. 

Alexander,  105  Ind.  109;  s.  c,  55  Am.  410J  Brawner  r.  Franklin, 4  Gill  (Md.) 


Rep.   189;  Corey  t'.  Burton,  33    Mich.    463;  Shurtleff  v.  Millard,  11  R.  I.  272; 
}o;  Miller  «.  Smith,  36  Minn.  248.  Reynolds   v.   McCurry,   100    III.   356; 

Where    a    guardian,   under    a    void     Betts  ti.  Carroll,  6  Mo.  App.  518;  Man- 


decree,  sells  the  land  of  his  ward,  and  ning  v.  Johnson,  j6  Ala.  446;  Jenkins 

appropriates  the  purchase  money  to  his  t'.  Jenkins,  12  Iowa   195;  Carpenter  t. 

own  use,  the  ward  will  not  be  required  Caipenter,  45  Ind.  142;  Carr  v.  Clough, 

to   restore  to  the   purchaser  the  price  26   N.   H.  280;  s.  c.  39  Am.  Dec.  345; 

paid  by  him  as  a  condition  precedent  to  Richardson  v.  Linney,  7  B.  Mon.  (Ky.) 

havigg  the  sale  set  aside.      R^nolds  z:  571 ;  Thing  v.  Libbey,  16  Me.  55. 

McCurry,    100     111.    356;    Moore     1;  It  must  be  shown  that  the  considera- 

Appleby,  36  Hun  (N.  Y .)  368.  Hon,   if  money,   is   retained    in  sfeeie. 

A   ward  may,  after  he   becomes  of  Miller  v.  Smith,  j6  Minn.  348;  s.  c,  37 

age,    disaffirm    a    contract    which     he  Am.  Rep.  407. 

made,    while     an     infant,     with     his  Testimony  that  the   article   returned 

guardian,  without  restoring,  or  offering  is   depreciated   in  value  is  inadmissible 

to  restore,  the  property  which  he  pur-  either  to  defeat  the  action  or  in  mitiga- 

«hased  and  received  under  the  contract;  tlon  of  damages.     Price  v.  Furman,  27 

but  where,  after  majority  and  without  Vt.  268;  but  see  Bartholemew  w.  Finne- 

fraud   or  undue  Influence,  such   ward  more,   17   Barb.   (N.  Y.)  428,  where  it 

«iiecutes  to   his  guardian   a   receipt  for  was  held  that  no  rescission  of  the  con- 

the  value  of  the  property   received  by  tract   was   possible   where  a  horse  had 

him,  Euch  act  is   a  valid   ratification  of  been  injured  by  the  infant  and  his  value 

the  contract,  even   if   such   ward   was  lessened. 

ignorant  of  the  fact  that  he  had  a  right  Section  2338  of  the  Iowa  Code,  which 

10  disaffirm.     Clark  v.  Van  Court,  100  provides   that  a  minor  is  bound  by  hit. 

Ind.  113;  s.  c.,  50  Am.  Rep.774;  Fetrow  contract    unless    he    disaffirms    it,  "and 

t'.  Wiseman,  40  Ind.  148,  disapproved.  restores   to   the   other  party  all  money 

In  a  suit  by  an  infant  to  recover  for  a  or  property   received  by  him  by  virtue 

fraud    practised  .  upon    him,   it    is    no  of  his  contract,  and  remaining  viilhiB 

4lefence  that  the  consideration  has  not  his  control^''  only  requires  a  return  of 

been  returned.     Shuford  v.  Alexander,  tlie   identical   money   or  property,  and 

74  Ga.  293.  not   the   payment   of  other   money  or 

Where  the  quondam  infant  refuses  to  property   which   he   may  have   at  the 

Jay  for  property  purchased,  some  cases  time  of  disaffirmance,     flawes  i'.  B.  C. 

old  that  the  title  revests  in  the  adult.  R.  &  N.  Ry.  Co.,  64  Iowa  315. 

Kitchen  v.  Lee,  11   Paige  (N.  Y.)  107;  The    New    Hampshire    doctrine    is 

Strain  v.  Wright,  7  Ga.  56S.  And  he  may  much   more  strict,  and  requires  the  in- 
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his  favor ;  but  where  the  qucndam  infant  is  pursuing  a  legal  right, 
a  court  of  law  can  impose  no  equitable  conditions,  and  cannot 
compel  a  restoration  of  the  consideration;*  but  here  again  the 
courts  in  some  jurisdictions  require  the  infant  to  place  the  other 
party  in  statu  quo,  so  far  as  may  be* 

d.    Contracts  for  Service. — -An  infant  who  contracts  to  serve 
for  a  given  time  at  a  definite  rate  may  at  any  time  during  minor< 

fant  to   place  the  other  party  in  ilalu  tract    until    he    reached    the    age    of 

quo  before  he   can   rescind.     He   must  twenty-one,  then  on  demand  or  suit  he 

restore  the  consideration   in   specie  or  can  be  held  to  account  for  It.    The  rale 

account  for  what  is  lost.     Hal!  v.  But-  Ib  different  where  the  contract  has  been 

tertield,   59   N.   H.   354;  ».   c,  47   Am.  executed.    Then   the   quondam  infant. 

Rep-   309;  Heath  v.  Stevens,  48  N.  H.  or    anyone     asserting   a   claim   in   his 

151;   see  also   Cheshire   v.   Barrett,  4  right,  must  become  the  actor,  and  com- 

}4cC.  (S.  Car.)  241;  Bingham  v.  Bar-  ing  into   court   in  quest  of  equi^,  he 

ley,  C5  Tex.  381.  must  do  or  offer  to  do  equity,  as  a  con- 

\^^ere  an  infant  assigned  a  policy  of  dition   on   which   relief  will  t>e  decreed 

insurance  on   his   life,  he  was  allowed  him.    This   is   the   difference   between 

to  avoid   the  assignment  by  paying  the  asking  and  resisting  relief    .     .     .    But 

assignee   the   premiums    necessary    to  it   is   only   in  eoulty  this  principle  ob- 

keep  the  policy  alive  before  avoidance,  tains.     If  the  suit  be  at  law,  the  tender 

City    Savings   Bank   v.  Whittle,  63  N.  need  not  ordinarily  be  made  as  a  con- 

H.  587.  dition  of  recovering  the  property.     "  ■ 


V.   Laycock,   7  Ind.  396;  Miles  v.  Lin-  money  or  other   valuable   thing  be  is 

eerman,    34    Ind.    385;     Cresinger    v.  esse   and   in   possession   of   the    party 

Welch,    15    Ohio      156;     Bedinger    v.  seeking  reliel;  or  in   him   from  whom 

Wharton,   37   Gratt.  (Va.)  857;  Green  the   r$ht  to   sue  is  derived,  the  bill,  lo 

.   Green,  69   N.   Y.   553;  Dawson  v.  be  sufficient,   must   tender,  or  offer  to 


Helmes,  30  Minn.  107;  Self  v.  Taylor,  produce  or  pay,  as  the  case  may  be. 
33  La.  Ann.  169;  Reynolds  v.  Mc-  Not  so  if  the  infant  has  used  or  con- 
Curry,  100  III.  356;  Kerr  v.  Bell,  44  sumed  it  during  minority;"  and  >ee 
Mo.  iot;  Hillyer  v.  Bennett,  3  Edw.  Goodman  v.  Winter,  64  Afa.  410. 
Ch.  (N.  y.)  232\  but  see  Stuart  v.  9.  ATOlduioe  of  PvtnenUp.— An In- 
Baker,  17  Tex.  417;  Vogelsang  v.  Null,  fant  cannot  recover  partnership  prop- 
67  Tex.  465;  Shaw  *.  Bovd,  j  S.  &  R.  erty  after  rescinding  the  partnerships 
(Pa.)  309;  Q  Am.  Dec.  368.  so  as  to  prejudice  the  firm.  Skinner  v. 
The  whole  doctrine  is  summed  up  as  Maxwell,  66  N.  Car.  45;  Sadler  c.  Rob- 
follows  in  Eureka  Co.  v.  Edwards,  71  inson,  a  Slew.  (Ala.)  5*0. 
Ala.  3^;  s.  c,  46  Am.  Rep.  314:  "A  An  adult  partner  assigned  all  the 
distinction   is  taken   in   the  books  be-  firm  property  Intrust  for  creditors.  The 


tween    executory   and    executed    con-  infant    assented,   but  on  reaching   full 

tracts   made  by  infants.     In  the  former  age  sued  the  assignee  in  trespass.     It 

class  of  cases.  If  the   infant   on   coming  was  ji«/tf  that  the  action  would  not  lie, 

of  age  disaffirms  the  contract,  then  the  and  the  court  expresses  adoubt  whether 

adult  purchaser   or   contractor  will  t>e  the  infant  would  be  entitled  toanythlng 

forced  to  become  the  actor  to  have  the  more  than  a  share  of  the  surplus  alter 

contract  performed.     In  such  cases  the  paying  the  firm  debts,  even  if  tlie  firm 

infant,  or  quondam  infant,  is   under  no  were  solvent.     Furlong  v.  Bartlett,  31 

conditions   or   limitations   in  asserting  Pick.  (Mass.)  401.  So  if  tlie  infant  con- 

the   invalidity  of  the   contract.     Being  tributes  money  to  the  assets  of  the  firm 

voidable,  and   he   making   timely  elec-  and  does  work  for  it,  he  cannot  on  re- 

tion  to  avoid  it,  by  pleading  his  minor-  cision   sue   the   adult  partner   for    the 

ity,  his   defence,  if  sustained  by  proof,  money  contributed  or  for  the  value  of 

will  prevail.     He  need  not  tender  back  the  work  done.     Page   v.   Morse.   laS 

anything  he  may  have  received  or  ac-  Mass.  09.     And  see  Dunton  v.  Brown, 

quired  under  the  contract.     The   most  31  Mich.  181. 

Uiat  can  be   required   of  him   is  that  if        Um  and  OeevpaUon. — Where  a  ven- 

he  retained  and  held  all  or  any  part  of  dee  of  land  Is  sued  for  use  and  occnpa- 

what   he   had   received  under  the  con-  tion,  he  may  offset  valuable  improve- 
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ity  avoid  the  contract  and  claim  compensation  for  the  services 
rendered.'  There  is  a  strong  inclination  in  the  courts  to  allow 
the  employer  part  payments,  and  to  set  up  a  counter  claim  for 
board  and  necessaries  furnished,  even  to  the  extinction  of  the 
infant's  claim,*  Whether  the  employer  can  also  claim  an  offset 
for  the  damage  caused  by  the  breach  is  a  question  upon  which 
the  authorities  are  divided,'     If  the  infant  continues  in  servicL- 


menu  rn«de  by  him,  and  equity  Tavors 


;  Moses  v.  Stevi 


Pick.  (Mae 
ch.i        " 
Dev.  Si  Bat.  ( 


J;  Nashville  etc.  R.  Co.  v.  Elliott,  i 
ildw.  (Tenn.)  6n.  But  eee  Wilheltn 
Hardman,  13  Md.  140.  A  few  earh 
iCB  tOKtra.  Weeks  v.  Leiehton,  5  N .  ri  _ 
V.  Harney  T.  Owen,  4  Blackf.  {rnd.> 
McCoy  i>.  Huffman.  8  Cow.   (N. 


improvements.  Weaver  r.  Ji  ,  , 
Ala.  410;  Petty  i'.  Roberts,  7  Bush 
(Ky.)  410.  And  see  French  z:  McAn- 
drew,  61  Miss.  187. 

An  infant   landlord   cannot   demand 
rents  over  again  on  reaching  lull  age. 

Parker  v.   Elder,   11   Humph,   (Tenn.)  337;  McCoy  i>.  Huffman.  8 

546.  Y.)  84.  have  been  overruled. 

A  minor  signed  an  instrument  in  S.  Hoxie  ri.  Lincoln,  J j  Vtao6;  Stone 
writing,  acknowledging  the  receipt  of  a  v.  Dennison,  ti  Pick.  (Mass.)  i;  Squier 
vehicle  fmm  H,  for  theuKe  of  which  he  v.  Hydliff,  9  Mich.  174;  Wllhelm  v.. 
ngreed  to  pay  $i;o  per  month,  and  when  Hardman,  13  Md.  140;  Roundy  i'. 
Iht  payments  amounted  to  $675,  with  Thatcher,  49  N.  H.  526. 
interat,  the  vehicle  was  to  become  his  The  agreement  of  hiring  should 
property.  The  vehicle  was  delivered  always  be  looked  to,  whether  the  in- 
to him  on  payment  of  ^175,  and  he  fant's  services  were  to  bepaid  for  in. 
used  it  in  his  business.  About  a  month  money  or  by  board  and  education- 
afler  the    agreement  was    signed    the  Mountain  v.  Fisher,  22  Wis.  93.     And 


w  offered  to  r 
H,  and  demanded  back  the 
hidpaid.  H  refused  to'rece 
''        '     r  brought   e 


.  Board,  17  Ind.  313;  Breed 
I'.  Judd,  I  Gray  (Mass.)  455. 

Where   an  mfant  is   taken   into  the  - 


him  to  recover  the  money  he  had  p 
but  continued  to  use  the  vehicle  in 
business  for  about  two  weeks  after  the 
date  of  his  writ,  when  H  took  posse 
iionofit.  ^e/oF,  that  the  action  couia 
be  maintained,  and  that  the  defendant 
*Bs  ool  entitled  to  recoup  for  the  use 
of  the  vehicle  white  in  the  possession 
of  tite  minor.  McCarthy  v.  Hendei 
ij8  Mass.  310. 

1,  "The  contract  which  the  defendants 
Kck  to  make  binding  on  the  plaintilTis 
merely  a  .       .    -       .. 


against    family  and  supported   there  i 


0  pre- 


n  that  payment   is   to    be  made 

services  rendered.     Thorp  v.  Bate- 

1,  37  Mich.  68;   Defrance  v.  Austin, 

9  Pa.  St.  309.     But  see   Wright  v.  Mc- 

Larinan,  g2  Ind.   103. 

Where  man  action  by  an  infant  to  re- 
cover for  domestic  services  rendered,  an 
mswer  that  the  decedent  furnished  such 
infant  with  boarding,  clothing,  books. 
;c.,  while  she  was  a  member  of  the  de- 
Sdent's family,  etc.,  is  insufficient  upon 
emurrer.  The  lawimplies  no  promise 
t  for  the  upon  the  infant's  part  to  pay  the  de- 
piaintiHs  services.  "  The  law  gives  him  cedent  for  boarding,  clothing,  books, 
the  privilege  of  judging  whether  it  is  etc.,  while  she  remained  a  member  of 
beneficial  or  not,  and  of  avoiding  It  if  he     the  family. 

elect  Having  avoided  it,  he  is  entitled  S.  "He  [the  infant]  is  entitled  to  re- 
10  recover  a  quantum  meruil,  in  the  cover  what  hia  services  are  reasonably 
ume  manner  as  If  he  had  worked  for  worth,  taking  into  consideration  the  in 
the  defendants  without  any  contract  jury  to  the  other  party,  and  if  under  all 
between  them."    Gaffney  v.  Harden,     the  circumstances  his  services  are  worth 


0  Mass.  137;  Van  Pell  v.  Corwme,  6 
Ind.  363;  Doane  v.  Covel,  56  Me.  SJ?; 
Judkinsf.  Walker,  17  Me.  38;  Brown 
r.  Whittemore,  44  N.  H,  369;  Lufkin  v. 
Mayall,  15  N.  H.  82;  Hudson  v.  Wor- 
dcn,39Vt.382;  Ray  f.  Haines,  jj  III. 
485;    Davies   t.  Turton,    "     '"'      "" 


--  —    -  n,    13 
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nothing,  he  cannot  recover.  .  .  ,  The 
court  are  inclined  to  adopt  this  rule, 
and  although  1  have  great  doubt  whether 
it  is  not  infringing  the  general  rule  of 
law  on  the  subject  of  contracts  with 
infants,  yet  I  more  readily  yield  my  as- 
sent to  this  course  on  principtee  of 
hen    I   reflect   that   so    muir 
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after  he  becomes  of  age  on  the  same  terms,  he  will  be  held  to 
have  ratified  the  contract.* 

The  parent  is  entitled  to  his  child's  services  during  minority, 
and  usually  he  must  assent  to  any  contract  of  hiring  between  ms 
child  and  a  third  person ;  but  if  the  parent  makes  no  objection, 
the  third  person  can  take  no  advantage  of  the  want  of  assent,* 

e.  In/ant  Married  Women. — Where  the  disability  of  coverture 
is  added  to  that  of  infancy,  the  infant  may  disaffirm  at  any  time 
during  coverture,  no  matter  how  long  that  may  continue,  and  for 

mtnoraare  emancipated  by  theirparenls  is  no  bar  to  a  recovery  by  the  infant  for 

.     .     .     and  become  adults  for  the  pur-  such  Bcrvice,  and,  in  an  action  therefor, 

POBC  of  making  contracts  and  remain  an  apawer  setting  up  such  articlea,  and 

infanta  to  avoid  tbem.      It  would  be  un-  alleging  performance  of  the  covt 

safe  for    the   community  unless    some  by   the  defendant,  is  insufficient  < 


such  principle  were  adopted."   Thomas  murrer.     Kerwin   i- .    Myers,    ■ 

V.  Dike,  II  Vt.  273;  Hoiie  r.   Lincoln.  359. 
2;;   Vt.  206;   Lowe  V.  Sinklear,  27  Mo.         1.  "We  have  no  hesiution  in  saying 

308;  Ray  V.  Haines,  SJ  1)1.  485;  Judkins  that  if  evidence  of  the  affinnance  of  the 

f.  Walker,  17  Me.  38;  b.c,  31;  Am.  Dec.  contract  were  required,  the  jury  ought 

229;  Moses  Ti.  Stevens,  I  Pick.  (Mass.)  to   have  found   it   in   this   case   in   the 

132.     Set  contra   Whitmarsh  n.  Hall,  3  fact    of   the    service   being    continued 

l)en.  (N.  Y.)  375, where  the  court  say:  without  demand   for  increased  w^es 

"I  think  that  the  infant  plaintiff  in  such  after  the  infant  came  of  age."     Spicer 

action  i9  entitled,  by  well  settled  prln-  v.  Earl.  41  Mich.  191;  Forsyth  v.  Ha«l- 

ciplesof  law,  to   recover   such  sum  for  Ings,  37  Vt.  646. 

hiR  services  as  he  would   be  entitled  to        3.  One  qualification  of  this  right  is 

if  there  had  been  no  express  contract  that  it  dies  with  the  death  of  the  father, 

made.     A   recovery   is  allowed  on  the  The   son    t>eing    emancipated    by    the 

assumption   that   there   is    no   eipress  death   of  the  father,  his  obligation  to 

contract."     Wfdrigi'.  Ta^art,  51  Mich,  perform  the  contract  made  for  lilm  by 

103,  the  father  is  at  an  end;  certainly  after 

An  infant  agreed  to  work  for  at  least  he  has  arrived   at  years  of  discretion, 

six  months,  giving  two  weeks'  notice  on  Barnes     v.    Barnes.     50     Conn.     57a; 

leaving.     On  his  leaving  before  the  six  Waugh  v,  Emerson,  79  Ala.  395. 
months    had    expired,   without    giving         Where  one  contracts  with  an   Infant 

notice,  it  was  ke/rf  that  he  could  recover  to  pay  him  for  personal  servicer,   he   is 

for  wages  without  deduction   for  dam-  not  at  liberty,  after   the   services  have 

ages    from    the   breach.     Derocher   v.  been  rendered,  and  after  the  infant  has 

Continental    Mills,  58    Me.  217;  s.  c,  4  become   of  age,  to   refuse   to   pay  him 

Am.    Rep.   286.     And    see    Meeker  i».  because  he  was  at  the  time  of  conttact- 

Hurd,  31  Vt.  639  {semblc  arc).  ing  an  infant  without  a  guardian,  when 

In    a   Michigan  case  it  was  said  that  It  appears  that  there  was  no  one  entitled 

where    the    fact    of   infancy  was    not  to   receive  his  wages.     Gates  v.  Dav- 

known   when   the  contract  was   made,  enport.   39    Barb.    (N.    Y.)    160.     The 

and   the   contract   was   reasonable,  the  employer  cannot  make  a  new  contract 

infant  cannot    repudiate   the   contract  with  the  infant  to  supersede  the  first, 

and  sue  on  a  gtmn/Km  meruil.     Spicer  except  by  consent  of  the  father  or  per- 

r.   Earl,   41    Mich.    191;    s.  c,  32    Am.  son       making      the       first      contract. 

Rep.  152.  McDonald   v.    Montague.  30  Vt.  357. 

The  infant  cannot  be  sued  for  breach  But  the  contract  of  hiring  is  not  vrad 

of  contract.     Frazier  t.  Rowan.  2  Brev.  because    there    is    no    assent    by    the 

(S.  Car.)  47.     But  in  a   suit  for   neces-  parent,    if   he    makes     no     objection. 

saries   he  may   set  oiT the  value  of  his  Nashville  etc.  R.Co.i'.Elliott,i  Cbldw. 

labor.     Francis  f.  Felmit.  4  Dev.&  Bat.  fTenn.)6ii:   Burdsall  t'.  Wagoner,  4 

(N.  Car.)  498.  Colo.  261;  Schoonover  t.  Sparrow,  37 

Where  a  minor  has  performed  work  N.    W.   Rep.   (Minn.)  g^;   O'Neil   v. 

and   labor  for   another   under    invalid  Chicago.  Mil.  etc.  Ry.  Co.,  33   Minn, 

articles  of   Indenture,  the  performance  489. 
by   the   adult  of  his  covenants   therein         The  father  is,  however,  bound  by  his 
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a  reasonable  time  thereafter.*  While  the  wife  continues  covert, 
acts  that  would  constitute  a  ratification  in  ordinary  cases  may  not 
always  be  set  up  against  her,  but  she  may  be  estopped  from  dis- 
afHrmance  by  her  own  acts.* 

/.  Affirmance  by  a  Court  of  Equity. — Chancery  has  power  to 
elect  for  an  infant  in  a  case  properly  brought  before  the  court, 
whether  to  affirm  or  disafhrm  a  transaction  to  which  the  infant  is 
a  party.' 

son's  contract  to  the  extent  that  his 
claim  depends  on  the  son's  perform- 
ance.  Rogers  v.  Steele,  24  Vt.  513. 
And  see  Roundj  v.  Thatcher,  49  N.  H. 
526. 

1.  Wilson  V.  Branch,  77  Va.  65;  s.  c., 
46  Am.  Rep.  709;  Birch  v.  Linton,  7S 
Va.  584;  Sims  V.  Smith,  86  Ind,  577; 
Scranton  -o.  Stewart,  J2  Ind.  68^  Sims 
T.  Bardoner,  86  Ind.  87;  s.  c,  44  Am. 
Rep.  163;  McMorris  v.  Webb,  17  S. 
Car.  558;  s.  c.  43  Am.  Rep.  639;  Good- 
tww  V,  Empire  Lumber  Co.,  31  Minn. 
jfiS;  s.  c,  \l  Am.  Rep.  798;  Sims  v. 
Everhardt,  101  U.  S.  300. 

It  is  a  question  of  fact  whether  the 
.disaffirmance  of  a  deed  made  bj  an  in- 
fant fenie  covert  was  unreasonably 
delayed  after  she  had  reached  her  ina- 
joriCy;  and  in  an  action  bj'  her  to 
recover  real  estate  so  conveyed,  a  cross 
complaint  bj  the  defendant  to  quiet 
the  title  thereto  on  account  of  such 
-delay  should,  besides  alleging  the  lapse 
of  time  and  circumstances,  aver  that  the 
delay  had  been  unreasonable.  Stringer 
V.  Northwestern  Mut.  Life  Ins.  Co., 
83  Ind.  100. 

Statutes  giving  married  women  the 
right  to  convey  do  not  affect  the  inca- 
pacity of  infancy.  Harrod  v.  Myers, 
z\  Ark.  593;  s.  c,  76  Am.  Dec.  409. 

I.  MaUierson  v.  Davis,  z  Coldw. 
<Tenn.)  443. 

A  married  woman  may,  at  any  time 
during  coverture,  disatlirm  a  deed  made 
by  her  while  an  infant,  and  she  Is  not 
estopped  by  the  facts  that  when  the 
deed  was  executed  she  appeared  and 
was  believed  by  the  grantee  to  be  an 
adult,  that  the  grantee,  with  her  knowl- 
edge, after  reaching  majority, improved 
the  land,  and  that  he  had  conveyed  to 
an  innocent  purchaser,  and  that  after 
majority  she,  with  her  husband,  enjoyed 
and  exercised  dominion  over  the  con- 
sideration received.  Buchanan  v.  Ilub- 
tiard,  96  Ind.  1 , 

In  1859  an  infant  married  woman 
aged  seventeen  yeard  joined  her  hus- 
band in  the  execution  of  a  deed  convey- 
ing bis   lands.    The   husband  died  in 


1880,  and  nineteen  months  thereafter  she 
gave  notice  of  disaffirmance  to  the 
grantees  of  the  husband's  vendee,  and 
four  months  later  sued  them  for  parti- 
tion, alleging  the  above  facts  in  her 
complaint.  Answer  that  the  convey- 
ance was  for  full  value,  and  that  the 
defendants  were  purchasers  for  full 
value,  without  knowledge  oftheplain- 
tifTs  claim;  that  her  husband,  with  the 
proceeds  of  his  sale,  bought  other  lands 
near  those  in  controversy,  and  resided 
thereon  with  the  plaintiff  from  1859 
until  his  death,  since  which  she  has 
resided  thereon,  and  has  taken  a  third 
thereof  as  widows  that  with  her 
knowledge  defendants  made  valuable 
improvements,  and  for  twenty -three 
years  paid  all  taxes,  yet  she  failed  to 
disaffirm  or  give  notice  of  her  intention 
until    March,    1882.      Held,    that     the 

acts  pleaded  do  not  constitute  an  es- 
toppel. Richardson  ii.  Pate,  93  Ind. 
1.  c,  47  Am.  Rep.374.  But  see 
V.  Alford,  64  Miss.  8;  Darraugh 
Blackford,  5  S.  E.  Rep.  (Va.)  543; 
Hartmann  v.  Kendall,  4  Ind.  403; 
Anderson  v.  Mather,  44  N.  Y.  149; 
Schmldtheimer  v.  Eiseman,  7  Bush 
<Ky.)  1-  - 


m. 


K-y.)  29a 
An  inr 


38  Ark.  178;  s.  c,  41  Am.  Rep.  i ;  Drew 
V.  Drew,  40  N.  J.  Eq.  458.  And  see 
Barker  v.  Wilson,  4  Helsk.  (Tenn.) 
168. 

S.  A  decree  of  a  court  of  chancery 
confirming  a  lease  of  an  infant's  realty 
is  so  far  binding  on  the  Infant  that  he 
cannot,  by  a  bill  of  review,  an  original 
bill  or  other  proceeding,  impeach  it  to 
the  prejudice  of  a  ir5iiai(J«  purchaser 
for  value,  of  the  leasehold  Interest,  be- 
fore suit  brought.  Anderson  v.  Am- 
monett,  9  Lea  (Tenn.)  1;  Talbot  v. 
Provin,  7  Baxt.  (Tenn.)  jo3. 

Chancery  may  authorize  a  partition 
sale.  Cocks  v.  Simmons,  57  Miss.  183; 
Scott  V.  Porter,  2  Lea  (Tenn.)  314. 

Chanccrv  may  authorize  a  sale  of 
the  infants  lands  and  a  rcinveattnei)!. 
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In  equity,  also,  the  proceeds  of  lands  or  personalty  sold  during 
minority  retain  their  original  character  of  the  thing  sold,  and  no 
conversion  takes  place  until  after  the  infant  attains  full  age  and 
does  some  act  indicating  an  intention  on  his  part  to  effect  the 
conversion.* 

3.  AoU  Blading  Upon  Infimt*. — a.  Contracts  for  Necessaries. — 
There  are  some  contracts  manifestly  for  the  benefit  of  the  infant 
where  it  would  be  detrimental  to  his  interests  not  to  be  bound  by 
them.  Such  contracts  the  law  holds  as  binding  as  contracts  be- 
tween adults.  These  contracts  have  to  do  with  the  existence  and 
proper  maintenance  of  the  infant,  and  he  might  suffer  severely 
if  he  could  not  pledge  his  credit  for  the  supply  of  necessaries  to 
himself.  Food,  lodging,  clothing,  medical  attendance  and  educa- 
tion  are   the   leading  elements   in   the  doctrine  of  necessaries,* 

Proctorif.  Scharpff.SoAla.  277;  Sharp  S9.III.71;   Carver  v.   Carver,  6f   Ind. 

V,  Flndley,  re  Ga.  712;  but  see   Mess-  195;  Insurance   Co.   ».   Bann,  103   U. 

ner  v.  Giddings,  65  Tei.  301;  Pughsby  8.435;  '^^   '^^   Burnis  v.  Burrui,  56 

!>.  Pughsby,  75  Ga.  9j;  Rogers  f.  Pace,  Miss.aa;  Cook  u.  Rogers,  64  A.U.  406^ 
7<  Ga.  436;  and   cf.  Knotts  v.  Stearns,         1.  Foreman  v.  Foreman,  7  Barb.  (N. 

91  U.  S.  638.'  Y.)  115;  Wells  V.  Sceley,  47    Hun   {N. 

An  infant  cannot  make  an  election,  Y.)  109.     Especially  when  the  conver- 

and  cannot  create   an  estoppel  against  Bion  Is  made  under  order  of  court   to 

himself;  but  a  court  of  equity  has  un-  pay  debts,  or   for  any   other   purpose, 

doubted   power   to  elect   for   him,  and  the   surplus   remains  realty.     Snowhill 

wilt  not  allow  him  to  receive   and  hold  v.   Snowhill,  3   N.  J.  Eq.  20;  Fidler  v. 

the  proceeds  of  an  unauthorized  sale  of  Iliggins,   11    N.  J.    Eq,  138;  March  i'- 

his  property,  and  at  the  same  time  re-  Berrier,6  Ired.  Eq.  (N.  Car.)  534;  Genet 

pudiate   the  sale:  equitable  estoppels  of  v.  Talmadge,  1  Johns.  Ch.  (N.  V.)  rfi; 

this   character  apply  to  Infants  an  well  Shumway  v.  Cooper,  16  Barb.  (N.  V.) 

BS  adults.  Goodman  v-  Winter,  64  Ala.  156;  and   cf.   Lloyd   v.  Hart,  2  Pa.  St. 

410.    And  where,  if  the  infant  were  an  473  (case  of  a  lunatic).  And  this  is  so, 

adult,  he  would  be  put  (o   an   election,  even  though  the  proceeds  be  invested  in 

the   court   may   postpone   the  election  pergonal  securities  (Sweezy  v.  Thayer, 

until   he   arrives   at  full   agCtOr,  after  i  Duer  (N,  Y.)  286),  and  on  the  death 

reference  to  a  master  to  determine  the  of  the   infant  the  proceeds  are  distrib- 

advisabili^,  may  elect  for  him.   Brown  uted  according  to  tfieir  original  cliarac- 

V.   Brown,  L.  R.,  2  Eq.  481 ;  Robinson  ter.     Paul  v.  York,  1   Tenn.   Ch.   547; 

IT.  Robinson,  19   Beav.   494;  McQueen  Thompson   v.   Pettibone,   79   Ky.  317. 

V.  McQiieen,   i  Jones   Eq.    (N,   Car.)  And  the  conversion  is  complete  when 

16;  AddiBon   IP.   Bowie,   a   Bland    Ch.  the   infant  arrives  at  full  age.    Forman 

(Md.)6o6.  And  where  an  infant  is   put  v.   Marsh,    11    N.   Y.   544.    Though  it 

to  an  election  hi«  personal  incapacity  is  seems   that   he  may  elect.     Sweezy  v. 

not  sufficient  to  exclude  the  application  Thayer,   i  Duer  (^}.  Y.)  38G.     A  court 

of  the  rule.    In  re  Chesham,  31  Ch.  D.  of  equity  is  slow  to  direct  a  conversion. 

466,473;  Storring  i/.  Borren,  j^   Barb.  £■ /irr/e  Phillips.  19  Ves,  118;  Kelland 

(N.  Y.)  595.  V.  Fulford,  L.  R.,  6  Ch.  D.  491.  Wherr 

Ih  re  Birchail,  i6Ch.  D.41,  Jesshi.,  the   infant  was  the  owner  in  fee  subject 

M.  R.,  says:  "The  court  can  approve  «  to   a   devise    over    if   he    died    under 

compromise  on  l>ehalf  of  infants,  but  it  twenty-one,  the  proceeds  of  timber  cut 

cannot   force    one   upon   Ihem  against  on  the  estate  were  regarded  as  person- 

the  opinion  of  their  advisers."     Walsh  ality.     Dyer  v.  Dyer,  34  Beav.  504. 
V.  Walsh,  116  Mass.  377;  and   see  For-         a.    "  Necessaries,     in    the    technical 

stall's   Succ,   32    La.    Ann.  97;  In   re  sense,  means   such  things  as  are  neces- 

Livingstone,  34  N.  Y.  555.  The  infants  sary  to  the  support,  use   or  comfort  of 

must  always  be  made  parties  to  such  the  person  of  the  minor,  as   food,  rai- 

~~iceedings  and  be  served  with  process,  ment,  lodging,  medical  attendance,  and 

icker  V.  Bean,  65    Me.  352;  Rowland  such    personal    comforts    as    comport 

f.  Jones,  62  Ala.  323;  Bonnell  i>>  Holt,  with  his   condition   and   circumstaoces 
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The  term  "  necessaries,"  however,  is  not  confined  in  its  strict  sense 
to  such  articles  as  are  indispensably  necessary  to  the  support  of 
life,  but  is  extended  to  articles  fit  to  maintain  the  particular  per- 
son in  the  state,  station  and  degree  in  life  in  which  he  is.  Thus, 
articles  that  are  mere  conveniences  or  matters  of  taste  may  be 
considered  necessaries  where  the  usages  of  society  render  them 
proper  for  a  person  in  the  rank  of  life  in  which  the  inf^t  moves ; ' 

in  tire,  including  a  common  school  edu-  medical  education  has  been  decided  not 

cation."     Price  V.  Sanders,  60  Ind.  310;  to  be  a  necesaarj'.    Turner  v.  Galther, 

Co.  Litt.  171  a;  Reeves.  Dom.  Rel.  127;  83  N.  Car,  357;  b.  c,  35  Am.  Rep.  574, 

Bac.   Abr.   Infancy  tl).  i;  Com.   Dig,  So   religious    instnictlon.       St.  John^ 

Enfant   {B.),  5;  Shelton   ti.  Pendleton,  Parish  v.  Branson,  40  Conn.  75.      In 

18  Conn.  417;  Schouler,  Dom.  Rel.,  {  Stanton  -n.  Willson,  3  Day  (Conn.)  37, 

411;  Smith,  Contr.  269,  eajs:  "It  la  well  there  was  a  recovery  for  schooling  at 

.established  by  the  decisioni  that  under  college  and   also   for   "classic   books," 

the   denomination   nemiaries  fall  not  but  the  question    was    not  speclRcBlly 

only  the  food,  clothes  and  lodging  nee-  raised.     See  also  Oliver  v.  McDuilie, 

essary  to  the  actual  support  of  life,  but  18  Ga.  <2I.     But  teaching  an  infant  a 

likewise  means  of  education  suitable  to  trade     is    regarded     as    a     necessary. 

the   infant's   degree;  and   all  those  ac-  Cooper  v.  Simmons,  7  H.  &  N.  707. 

commodationa,  conveniences,  and  even  In  1871  G  married  a  widow  having  a 

matters   of  taste,  which   the  usages  of  son  ten  years  old.     In  1874  the  son  was 

society    lor     the    time    being    render  reasonably  well  educated.     He  died  in 

proper  and  conformable  to  a  person  fn  1878.    G   set  up   against   his  estate   a 

the  rank  in  which  the  infant  moves."  claim  of  (799.83,  for  his  maintenance 

It  is  well  to  bear  in  mind  the  remark  of  and   education   during   years    1874    to 

Thomas.  J.,  in   Breed  ii.  Judd,   i    Gray  1878,  inclusive.      It  was  iW<f  that  G's 

(Mass.)  4i;8,  that  "It  would  be   difficult  claim  was  not  sustainable  as  being  for 

to  lay  down  any  general  rule  upon  this  necessaries.      Gayle    v.  Hayee,  79   Va. 

(tubject.   and    to    say   what   would    or  543. 

would  not  be  neceiisaHes.     Itisafleni-  Boud  of   an   infant   ts  a  necessary. 

b\e  and  not  an  absolute  term."  Bradley  v.  Pratt,  23  Vt.  378. 

BdtieUloit.— It  has  been  ruled  that  an  1.  Peters  v.  Fleming,  6  M.  &  W.  41. 

infant  may  be  liable  for  schooling,  and  Articles    of   mere   luxury   are   always 

if  It  becomes  a  question  of  law  how  eiicluded,  though   luxurious  articles  of 

much  schooling  is  necessary,  then  you  utility    are    in    some     cases     allowed. 

must  enquire  what  situation  in  life  he  is  Chappie  v.  Cooper,  13  M.  &  W.  251. 

required'  to  fill.     A  knowledge  of  the  The  necessaries  for  a  single  infantare 

learned   languages   may   be    necessary  those  which  pertain  to  him  individually ; 

for  one,  a  mere  knowledge  of  reading  those  of  a  married  infant  are  such  an 

and     writing    may    be     sufficient    for  pertain  to  himself  and  family;  and  those 

another.     Peters   v.  Fleming,  6   M.  &  of  a  married  infant  to  whom  the  law  has 

W,  42;  Mantey  v.  Scott,  i  Sid.  112,  entrusted  his  estate  are  such  as  pertain 

A    common   school    education   is    a  to   himself,  his   family,  and   his  estate. 

necessary,     Co.  Litt.  172;  Raymond  v.  Chapman    v.    Hughes,   61    Miss.   330; 

Loyl,   10  Barb.  (N.  Y.J  489;   Price  v.  Cauline  *.  Phillips,  5  Harr.  (Del.)  428; 

Sanders,  60  Ind,  310;  Middlebury  Col-  Abel  v.  Warren,  4  Vt.  i^i;  Turner  v. 

lege  V.  Chandler,  16  Vt.  683.      In  the  Trlsby,    1    Stra.    168;    "furbervillc    v. 

last  caK   the   court  intimated   that    a  Whitchouse,   12    Price   693;  Beeler  v. 

^^olle^ate  education  is  not  to  ht  ranked  Young,  i  Bibb  (Ky.)  jio. 

as  a  necessary.      The  court  adds:  "I  An  infant  husband  is  liable  for  the 

would  not  be  understood  as  making  any  debts  of  his  wife.      Butler  w.  Breck,  7 

allusion   to  professional   studies,  or  to  Met.   (Mass.)   164;  Roach   v.   Quick,  9 

the   education   and   training   which    is  Wend.   (N.  Y.)   138;  Paris   v.  Stroud, 

requisite  to  the  knowledge  and  practice  Barnes'  Notes   95;  certainly  for  necea- 

of  the  mechanic  arts.    These  partake  of  saries    furnished     to    her.      Gavin    c 

the  nature  of  apprenticeships,  and  stand  Burton,  8  Ind.  69. 

I    peculiar    grounds    of   reason    and  Wedding  presents  for  the  bride  of  flie 
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but  articles  of   mere  ornament  cannot  be  necessaries.*     Neces- 
saries concern  the  person  and  not  the  estate,  and  an  infant  cannot 

Law  Rev.  590.     So  wedding  garments  to    relieve    an   infant   from    draft    for 

in   reason.      Sams   v.  Stockton,  14  E.  military  service.      Dorrell  v.  Hastings. 

Mon.  (Ky.)  132;  Jo"lan  u.  Coffield,  70  18    Ind.   47^.       A    bicycle.      Pyne   v. 

N.  Car.  110.  Wood,  145  Mass.  558. 

A  solicitor's  bill  for  drawing  a  mar-  HoriM,  carriages  and  accoutrcmeltW 

rUite   settlement   may  be   a   necessary,  are  not  ordinarily  neceBsanes,  but  thep- 

Helps  f.  Clavton,  17  C.  B.,  N.  S.  553.  may  be.     A  guardian  may  furnish  hit 

The  uniform  for  the  servant  of  an  ward  with  a  riding  horse.  Owens  v. 
infant  officer  maybe  a  necessary,  but  Walker,!  Strobh.Eq.  (S.  Car.)  189.  But 
the  infant  cannot  be  charged  for  in  another  case  a  horse  and  saddle  were 
cockades  for  the  vrhole  company,  not  considered  necessaries,  although 
Hands  v.  Slaney,  8  T.  R.  578.  In  the  infant  was  one  hundred  and  eighty 
Peters  v.  Fleming,  6  M.  &  ^^^  42,  the  miles  from  home.  Beeler  v.  Young,  1 
jury  found  that  line  rings  and  a  watch  Bibb  (Ky.)  519;  Smithpelers  v.  Griffin, 
and  chain  were  neceBsaries  for  an  10  B.  Mon.  (Ky.)  259;  Rainwaterv.Dur 
infant.  It  was  ie/rf,  on  a  motion  for  a  ham,aNott&  McC.  (S.Car.)  M4;s.c., 
new  trial,  that  the  watch  and  chain  10  Am.  Dec.  637  iMerriam  t/.  Cunning- 
might  be  necessaries,  and  therefore  it  ham,  11  Cush.  (Mass.)  40;  Wood  - 
was  proper  lo  submit  the  whole  claim  Losey,  50  Mich.  475. 
to  the  jury.  And  a  horse  is  not  a  necessary,  even 

Gold  filling  for  teeth  may  be  a  neces-  to  an  infant  farmer.  House  ii.  Alexander, 

sary.     Strong  v.  Foote,  43  Conn.  203.  105   Ind.   109;  s.  c,  55    Am.  Rep.  189; 

Their  account   mounts  up  to   more  Grace   v.  Hale,  i   Humph.  (Tenn.)  27, 

than    a    thousand   dollars,  comprising  But  see   Aaron   v.  Harley,  6   Rich.  L. 

charges  for  many  articles  which  might  (S.  Car.)  26;  Harrison  v.  Fane,  I  M.  & 

be     ranked     with     necessaries     when  G.    550.       Horseback    exercise,    wIicd 

supplied  in  reason;  but  not  at  the  rate  prescribed   tw   a   physician,  may   be   i 


of  twelve   coats,   seventeen   vests   and  necessary.     Hart  v.  Prater, 

twenty. three  pantaloons,  in  the  space  Cornelia  f.  Ellis,  11   III.JS41  vroarton 

of  twenty-one  months  and  fifteen  days;  w.  Mackenzie,  5  Qj.  B.  (xjb. 

to  say  nothing  of  three  bowie  knives,         A   buggy  is   not  a   necessary  for   « 

sixteen    penknives,    eight    whips,    ten  clerk.      Howard   v.   Simpkins,  70  Ga. 

whiplashes,   thirty. nine    handkerchiefs  322;  Rice  v.  Bover,  108  Ind.  472. 

and    five   canes,  with   kid    gloves,  fur         Stock  for  a  farm  ie  not  a  necessary. 

caps,  chip  liats,  and  fancy  bag  to  match.  Decell   v,  Lewenthal,  57   Miss.  331;  s. 

Such  a  bill  makes  one  shudder.   Gibson,  c,  34  Am.  Rep.  449.     But  ice  Mohney 

C.  J.,  in  Johnson   v.  Lines,  6  W.  &   S.  v.  Evans,  51  Pa.  St.  80. 

(Pa.)  80;  B.  c,  40  Am.   Dec.  ^42.      See         A  journey   by  a   child   without   the 

alBoBurgharti'.AngerBtein,6C.&P.690.  permission  of  the  parentis  not  a  necei- 

An  attorney's  bill  for  defending  an  sary.  McKanna  i?.  Merry,  61  111.  177. 
Infant  in  bastardy  process  is  a  neces-         1.  Peters  v.  Fleming,  6  M.  &  W.  4], 

sary.      Barker   r.   Ilibbard,  54   N.  H.  where  Parke.  B..  says:  "The  true  rule 

539.     And  see  Thrall  v.  Wright,  38  Vt.  I  take  to  be  this,  that  all  such  articles 

494;  Epperson  i>,  Nugent,  57  Miss.  45.  as  ate  purely  ornamental  are  not  nec- 

Hot  H>MMUi«B. — A  pair  of  solitaires  essaries,  and  are  to  be  rejected  iiecause 
and  a  goblet  for  a  present.  Ryder  v.  they  cannot  be  requisite  to  anyone; 
Wombwell,  L,  R.,  4  Ex,  32.  Tobacco,  and  for  such  matters,  therefore,  an  in- 
though  for  an  infant  soldier.  Bryant  fant  cannot  be  made  responsible.  But 
V.  Richardson,  L..  R.,  3  Ex.  93  a.  Din-  if  they  are  not  strictly  of  Ihia  descrip- 
ners  of  an  undergraduate  in  college  in  tion,  then  the  question  arises  whether 
his  rooms.  Wharton  z;  Mackenzie,  ^  they  were  bought  for  the  necessary  use 
Q,  B.  606;  Brooker  t.  Scott,  11  M.  &  of  the  party  in  order  to  support  himself 
W.  67.  Kid  gloves,  cologne,  cravats  properly  in  the  degree,  state  and  station 
and  fiddle  strings.  Lefils  v.  Sugg,  15  of  life  in  which  he  moved;  if  they  were, 
Ark.  137.  So  saddles,  bridles,  liquor,  for  such  articles  an  Infant  may  be  re- 
pistols,  whips,  fiddles  and  strings,  sponsible.  That  must  be  a  question  for 
Glover  *,  Ott,i  McCord  (S.  Car.)  ^73.  the  jury,  and  it  is  for  them  to  decide 
Norcigarsandtobacco.  Bryant  11. Rich-  whether  the  articles  were  of  such  dc- 
ardson,  12  Jur.,  N.  S.  300.     Money  paid  scription  or  not." 
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be  held  for  repairs  to  his  property,  though  they  may  be  necessary 
to  preserve  it  from  serious  and  immediate  damage.' 

As  this  liability  of  the  infant  is  for  his  benefit,  it  cannot  be 
pushed  to  his  disadvantage,  and  the  articles  furnished  must  be 
actually  necessary  at  the  time;  that  is  to  say,  an  infant  who  is' 
living  with  his  parent  or  guardian  whose  duty  it  is  properly  to 
support  him,  or  one  who  is  already  abundantly  supplied  with 
similar  articles,  cannot  be  held  liable  for  goods  furnished  him 
that  may  be  classed  as  necessaries.* 

In  an  action  against  the  infant  to  recover  the  price  of  articles 

1.  Rapaln  to  Seal  Brtate. — Tupper 
V.  Caldwell,  12  Met.  <Maas.)  C59;  e.  c, 
46  Am,  Dec.  707;  Malhesi^.  Dobschuetz,  Imbecile  and  possessed  of  no  estate-  A 
72  111.  438;  West  II.  Gregg,  1  Grant  sister  of  the  deceased  nursed  ttiem 
(Fa.)  53;  Price  V.  Sanders,  60  Ind.  310.  through  their  last  illness  and  prepared 
Even  where  the  contract  was  made  b;-  the  bodies  for  interment.  For  these 
theguardian.  Wallis  f.  Bard  well,  ij6  services  she  presented  a  claim  to  the 
Mass.  366.  So  also  timber  furnished  administrator,  who  refused  payment  on 
for  a  house  is  not  a  necessary.  Free-  the  ground  that  the  charges  were  ex- 
man  V.  Bridger,  4  Jones  L.  (N.  Car.)  i,  orbitant,  and  paid  the  balance  to  the 
So  insurance  on  property.  N.  H.Mut.  father  as  distributee.  Held,  ihaX  the 
Fire  Ina.  Co.  -v.  Noyes,  31  N.  H.  345.  claim  being  for  necessaries,  >nd  the 
Services  of  an  attorney  In  a  suit  to  pro-  parent  unable  to  pay  it,  the  estate  of  the 
tect  the  Infant's  title  cannot  t)e  charged  minors  was  liable. 

as   necessaries.     Phelps   v.   Worcester,        The  parent   may   sanction   the   pur- 

II   N.  H.  51.     See  contra  Munson   r.  chase,  and   in  such   case   the   infant  is 

Waehband,  31  Conn.  303.  bound.     Atchison   ti.   Bru£f,    co   Barb. 

An    infant    may  be  liable   for   rent.  (N.   Y.)   381;    Watson    v.    Hensel,    7 

Lowe  V.  Griffith,  :  Scott  458.  Watts   (Pa.)  W;  Strong  v.  Foote,  42 

3.  Alreadr   Snpvllad. — "The   rule   of  Conn.  loj.     But  where  credit  is  given 

law   Is   that   no   one  may  deal  with  a  to  the  parent  the  infant  is   not   liable. 

minor;  the   esception  to  it   is,   that   a  Sinklear  v.  Emert,  18  III.  63;  Ryan  i-. 

stranger  mav  supply   him  with  neces-  Boltz,  41  Hun  (N.  Y.)  152. 
saries  proper  for  him   in   default  of  a         In  Dalton  1:  Gib,   ^    Bing.   (N.  C.) 

supply  by  anyone  else;  but  his  inter-  198,  an  infant  living   m   a   pretentious 

ference  with  what  is  properly  the  guar-  manner  purchased  at  diRerent  times  silks 

dian's  business  must  rest  on  actual  ne-  of  a  considerable  value,  some  of  which 

cesslty   of  which  he   must  judge  in   a  were  ordered   in   the  presence   of  her 

manner  at  his  peril."  Johnson  v.  Lines,  mother,  and  some  were  ordered  sent  to 

6   W.   &   S.   (Pa.)   80;    Bainbridge   ti.  her  hotel.     It  was  held  that  the  infant 

Pickering,  2  \V.  Blacks.  1335;   Story  v.  was  liable  for   the   price   although  the 

Perry,  4  C.  &  P.  526;  Angel  v.  McLel-  seller  made  no  enquiries  of  the  mother 

Ian,  16  Mass.  28;  Swift  v.  Bennett,  10  whether   the   silks  were  necessaries  or 

Gush.  (Mass.)  436;  Wailing  v.  Toll,  9  not.     The    court    say:  "The  presence 

Johns.  (N.  Y.)   141;  Kline  v.  L'Amou-  of  the  mother  when  the  daughter  pur- 

reux,   2  Paige  (N.  Y.)  419;   Perrln  v.  chased  the  articles,  and  her  omission  to 

Wilson,  10  Mo.  451 -Freeman  V.  Bridger,  reject  those  which  were  delivered  at  thu 

4  Jones   L.   (N.   Car,)    i;    Uussey   v.  hotel,    rendered   enquiry    superfluous." 

Roundtree,  Busbee   L.   (N.  Car.)    110;  And  in  Brayshaw  t>.  Eaton,  5  Bing.  (N. 

Connolly  v.  Hull,  3  McCord  (S.  Car.)  C.)    231,  which  was  a  suit  against  an 

6;  Kraker  v.  Byrum,  13  Rich.  (S.  Car.)  infant  by  a  tailor,  It  was  held  that   ;m 

163;  Elrod  I'.  Myers,  2   Head   (Tenn.)  enquiry  by  theplainlilT  as  to  thedefend- 

33;  Reading  r.  Wilson,   38   N.  J.   Eq.  ants  circumstances  is  not  a  condition 

446;  Nicholson  I'.  Spencer,  11  Ga.  607.  precedent  to  recovery.     Tindal,  C.  J., 

The  fact  that  the   parent   is   poor  and  says;  "That  it  is  prudent  for  a  trades- 

unable  to  pay  will  not  make  the  infant  man  to  make  such  enquiry  is  clearj  but 

liable.     Hoyt  r.  Casey,  114  Mass.  397;  he  is  not  bound  to  make  It  by  an  infiexi- 

6.  c,  19  Am.  Rep.  371.  But  see  Werner's  ble  rule  of  law.     The  question  in   these 

Appeal,  91  Pa.  St.  ai,  where  two  mi-  casus  is  whether  the  articles  furnished 
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furnished  as  necessaries,  there  is  a  preliminary  question  for  the 
court  whether  the  articles  can  be  necessaries.  If  that  is  decided 
for  the  plaintiff,  the  jury  must  then  decide  whether  under  all  the 
•  circumstances  the  articles  were  necessaries,  that  is,  whether  they 
were  suitable  to  the  minor's  condition  and  estate,  and  whether  he 

were  necetaarv  for  the  defendant;  and  90,  it  wu  ield  that  evidence  to  show 
that  question  is  Independent  of  any  en-  U)at  an  infant  was  alreadv  sufGclently 
quiry  tlw  plaintiFT  could  make.  After  supplied  with  the  artlclei  furnished  was 
every  enquirj  that  could  be  made,  It  properlj'  rejected,  as  It  was  not  pro- 
might  still  turn  out  that  the  goods  were  posed  to  show  that  the  plaintiff'  had 
necessarj.  The  proposition,  therefore,  knowledge  of  the  fact;  but  the  later 
in  the  books  as  to  the  necessity  of  en-  case  of  Barnes  i^.Toye,  13  Q^B.  D.  410, 
qulry,  must  be  understood  with  refer-  dissents  from  that  rule  and  Molds  the 
ence  to  the  prudence  of  such  a  step,  and  jury  should  decide  whether  the  goodk 
as  of  a  duty  of  Imperfect  obligation."  supplied  were  necessaries,  taking  Into 
BosANtyiBT,  J.,  adds,  "It  is  said,  in-  consideration  not  only  the  character  of 
deed,  in  several  of  the  coses  that  the  the  goods,  but  the  question  whether  the 
plaintiff  ought  to  make  enquiries;  but  defendant  was  in  possession  of  such  a 
the  consequence  Is  not  that  he  should  supply  of  goods  of  the  same  description 
be  non-suited  if  he  fails  to  do  so,  but  that  he  was  not  in  want  of  these;  and 
that  he  tmets  thedefendantat  his  peril."  this  was  followed  in  18S7,  in  Johnstone 
And  c/.  Eames  v.  Sweetser,  loi  Mass.  v.  Marks,  19  (^  B.  D.  m.  In  this 
So.  case  the  plaintiff  was  a  t^lor  and  sued 
If,  therefore,  the  Infant  be  supplied  by  an  infant  for  clothes  supplied.  The  de- 
his  parent  or  any  other  penon  he  can-  fendant  proposed  to  prove  by  the  ert- 
not  render  himself  Uableforwhatwould  dence  of  his  father  that  he  was  suf- 
. otherwise  be  necessaries.  Gav  v.  Bal-  iiciently  supplied  with  clothes  at  the 
lou,  4  Wend.  (N.  Y.)  403;  (iuthrie  v.  time  of  the  pur<:hase.  This  evidence 
Murphy,  4  Watts  (Pa.)  So;  Pool  v.  was  *e/rf  admissible. 
Pratt,  I  Chip.  (Vt.)  252;  Beeler  !■.  Where,  however,  the  infant  is  absent 
Young,  I  Bibb  (Ky.)  521;  Cook  >■.  from  home  or  without  a  natural  pro- 
Deaton,  3C.  &  P.  114;  McKanna  v.  tector,  he  is  liable  for  necessaries  fur- 
Merry,  61  111.  180;  Davis  r.  Caldwell,  nished  him.  Hunt  t  Thompson  > 
iiCush.5ii.  And  see  Locker.  Smith,  Scam.  (III.)  179;  Smith  r.  Youne,  3 
•■'     H.  346;  Foster  v.  Redgrave,  L.  Dev,  &   Bait.  (N.  Car  --  * 


41    N.    II 
R.  4  Ex. 


4Ex.3s».  Cain,    3    Jones     L.     (N.    Car.)     tii; 

if  the  mmor  resides  with  hie  parents  Epperson  t.  Nugent,  57  Mise.  45. 
there  is  a  presumption,  rebuttable  bv  A  person  who  takes  from  an  alms- 
proof,  that  he  is  fully  supplied  with  houscaininor. whose  father  isaninmate 
necessaries.  Connolly  v.  Hull,  3  Mc-  of  a  soldiers'  home,  and  whose  mother 
Cord  (S.  Car.)  6;  Jones  i.  Colvin,  1  has  been  committed  to  n  reformatorv 
McMull.  (S.  Cai.)  14;  Freeman  v.  institution,  who  has  a  guardian,  and 
Brldger,  4jones  L.  (N.  Car.)  1;  Perrin  who  will  inherit  property  upon  the  death 
».  Wilson,  10  Mo.  451.  of  his  father,  mav   maintain   an   action 

In   Rivers  !>.  Gregg,  5   Rich.  Eq.  (S.  against    the    minor,   after   his   fatherV 

Car.)  174,  the   rule   Is   laid  down   th.il  death,  for  necessaries   furnUhed  to  him 

■■when  it  is  shown  that  an  infant  is  sup-  upon   the  credit  of  his  expectations  of 

plied  with  necessaries  by   his  parent  or  property.      Trainer   :■.   Trumbull,    141 

guardian,  or  with  funds  amply  suHicient '  Mass.  ^j;. 

to  secure  them,  the  presumption  of  law         When  a  minor  is  provided  with   nec- 

and  of  reason  must  be  that  he  does  not  essarie«  by  n  parent  orguardian, neither 

stand   in   need  of  credit  to  obtain  what  henorhisg\iardianisanswerab]eforncc- 

is   necessary   for   him.     And  after  this  essarics  furnished   by  others;  but  if  he 

frima  facte   showing,  he   who  aileges  stil!  have  the  articles  furnished,  he  will 

that  notwithstanding  this  the  infant  was  be   compelled,  in   a   court  of  equity,  to 

in  a  slate  of  destitution,  must  take  upon  pay  for   them   or   return  them,  but  the 

himself  the  burden  of  proving  the  alle-  bill  must  be  properly   framed  to  jusliry 

faUon.'      And   see   State   i'.  Cook,  12  such  decree.     NIchbl   p.  Steger,6  Lea 

red.L.  (N.  Car.)67.  (Teon.)   393;    ..  c.,  a   Tenn.   Ch.  laS; 

In  Ryder  v.  Wombwell,  L.  R.,  3  Ex.  but   in   general   there  b  no  remedy  fn 
664 


ib.Googlc 


Acta  uid  CoBtnMti.  INFANTS.  AeU  Binding  Vpmi  In&aU. 

was  or  was  not  already  supplied  with  them.'  The  burden  of 
proof  is  on  the  plaintiff  to  show  that  the  articles  were  necessaries.* 
Where  necessaries  are  supplied  to  an  infant  and  paid  for  by  a 
third  person,  the  infant  is  liable  to  an  action  by  such  person  for 
the  money  advanced,^  and  when  money  is  loaned  directly  to  the 

equity  for  neccBBaries  furnished,  as  the  fend  ant,  the   infant."     Phelps   v.'Vfor- 

remedy  at  law  Is  complete.     Oliver  v.  cester,    II  N.  H.  ji;  Beeler  v.  Young, 

McDuffie,  28Ga.  ■;22.  i  Bibb   (K,y.)    jig;  Merriam    v.    Cun- 

Where  necessaries  are  fumiBhed  with  ningham,    ii    Cush.   (Mass.)  401  Bent 

things  that  are  not  necessaries,  there  Is  v.    Manning,   10   Vl.     235;   Jordan   v. 

a  remedy   for   the  former  but  none  for  CofBeld,  70  N.  Car.  110. 
the  latter.     Turberville  v.  Whitehouse,         "The  true  question  Is  not  a  mere  ab- 

13   Price   693;  Maddox  v.  Miller,  i  M.  atract  one  whether  the  articleg  supplied 

&  S.  738;  Bent  V.  Manning,  10  Wt.  235;  were  in  their   nature   neceBsarles,   bul 

Johnsonx'.  Lines,6  W.  &  S.  (Pa.)  80.  a    practical    question     whether     they 

1.  QuMtldn    for    CooTt. — "We    think  were    necessaries    for    the    delendant, 

this  \s  the  true  view  of  the  law  on  this  that    is    Hecessary   to    him,  and    they 

subject,  that  whether  the  articles  sued  for  could  not   lie   if  he  already  had  plenty 

were  necCBBaries  or  not,  Is  a  question  of  of  them."     Lindley   L.  J.  in  Johnstone 

fact  to  be  submitted  to  a  jury,  unlcBs  in  v.  Marks,  35    W.  R.  806;  B.C.,  igQ^B. 

3  very  clear  case,  when   a  judge  would  D.  jog.  So  the  infant  may  show  that  he 

be    warranted    in    directing    a  jury  au-  was  already  fully  supplied  with  similar 

thoritativel^  that  some   articles,  as,  for  goods,  and  it  is  immaterial  whether  the 

iamonds    or    a  race    horse,  plaintiff  knew   it    or    not.     Barnes   v. 


:,   die 


13  Qi  B.  D.  410;  Trainer  v. 
Davis  f.  Caldwell,  12  Cush.  (Mass.)  Trumbull,  141  Mass.  530;  Hoyt  v. 
512;  Mohney  r.  Evans,  51  Pa,  St.  80.  Casey,  113  Mass.  307;  McKanna  v. 
"NecesBaricB  are  a  mixed  question  of  Merry,  61  111.  180;  Rivers  v.  Gregg,  j 
law  and  fact.  The  court  determines  Rich.  Eq.  (S.  Car.)  274;  Mortara  r. 
whether  the  articles  furnished  fall  Hall,  6  Sim.  46;.  See,  however.  Bray- 
within  the  class  of  necessaries  suitable  shaw  v.  Eaton,  7  Scott  183. 
to  anyone,  infant  or  adult,  in  the  de-  It  Ib  for  the  infant  to  show  that  hi- 
fendant's  situation  or  condition  of  life;  was  so  supplied.  Parsons  i>.  Keyes.  43 
and  If  the  court  decides  that  they  do  Tex,  557;  contra  Burghart  v.  Hall,  4 
come  within  the  class,  the  jury  are  to  M.  &'W.  717;  and  see  Nicholson  r. 
decide  whether  the  particular  artl-  Wilbom,  13  Ga.  467;  Thrall  r.  Wright, 
<Xe»    furnished  were     actually     neces-  38  Vt.  494. 

sary   under   the   circumstances   of  the  3.  Bnidan  of  Proof, — Wood  i>.  Losey. 

case     ...     As  a  matter  of  law,  the  50    Mich.    475;    Rundel   v.   Keeler,   7 

court  should  have  decided  that  the  to-  Watts    (Pa.)  137;  Bent  v.  Manning,  10 

bacco  and  cash  for  cotton  picking  were  Vt,   225;  Merriam   i'.  Cunningham,  11 

not  necessaries,  and  so  of  the  bagging  Cush.  (Mass.)  40;  Wharton  v.  McKen- 

and   ties."      Decell   v.   Lewenthal,    57  lie,   5   (^B.6o6;  Thrall  »,  Wright,  38 

Miss.  331;  and  see  Stanton  -o.  Willson,  Vt,  494. 

3  Day  (Conn.)  37;   Peters   v.    Fleming,  Schouler,    Dom.    Rel.,    ^    411,    says: 

(.    M.&W.42;   Ryder    v.    Wombwell,  "The    result    of  the  cases  on  both  sides 

L.  R.,   4  Ex.   33;    but   c/,  Genner   v.  of  the  Atlantic  seems  to  be  that  unless 

Walker,   ig   Law   Times   (N.    S.)  30B,  the  articles  are,  both  be  to  quality  and 

where  CocKBVRN,  C,  J,, says:  "I  really  quantity,  such  as   must   be   necessaries 

cannot  understand  it  [this  rule],  unless  to  anyone,  the  burden  of  proof  lies  on 

it  means   that  it  is  to  lie  a  question  of  the   plaintifT  to  show  such  a  condition 

law  for  the  judge  to  determine  whether  of  life   of  the  defendant  as  might  raise 

the  articles  disputed  are  or  are  not  nee-  to     the     rank    of    necessaries     things 

essaries.     If  that  is  to  betaken  to  be  which  would  otherwise   he   considered 

law,   of  course   I  must    act    upon    it;  luxuries." 

but  I   should   certainly  have  preferred  ).  "We   suppose   the   rule  to  be  well 

the   law  as   it  was   previously  under-  settled,  that   an   infant   ia   liable   to  an 

stood  to  be,  ttiat  it  was  for  the  jury  to  say  action  at  the  suit  of  a  person  advancing 

what  articles  were  reasonably  necessary  money  to  a  third  party  to  pay  for  neces- 

with  reference  to  the  position  of  the  de-  saries' furnished  to  the  infant,  but  that  he 
t5«5 
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infant,  he  is  liable,  in  equity  at  least,  to  the  lender  to  the  extent 
that  the  money  is  applied  to  the  purchase  of  necessaries.' 
Whether  an  infant  is  liable  on  a  promissory  note  given  in  pay- 
ment for  necessaries  is  not  a  settled  question,  but  the  tendency 
of  the  courts  is  to  hold  the  infant  to  the  extent  of  the  value  of 
the  necessaries,  where  that  is  possible.*     In   no  case,  however,  is 

supplied  to  him,  voidable;  that  whenever  the  instrument 
by   him   expend   '      ■-''■-■  ■    -  ......  u        -.--  <- . 

ictuallv  be   laid 
The   r 

In  the  latter  case   the   contract   arises  it  was  given."     Schouler,  Dom.  Rel.,  If 

upon  the  tending,  and  that  the  law  will  414;  Reeve,  Doni.  Rel.  139,  230;  2  Dane 

not  support  contracts  which  are  to  de-  Abr.  364-5;  Met.  Conlr.  75. 
pend   for  their  validity  on  a  subsequent  So^  promissory  note   is  go 

contingency."      Swilt    v.    Bennett.    10  extent  of  the   value  of  the  i 

Cush,  (Mass.)  436;  ciling  Ellis  v.  Ellis,  Stone  v.  Dennison,  13  Pick.  (Maes.)  i; 

5   Mod.   368;  Earle   i'.   Peake,  1    Salk.  Earle  v.   Reed,   10   Met.   (MaBS.)  387; 

387.    "An  infant  is  not  answerable  for  Morton  v.  Seward,  5  Bradw.  (III.)  533; 

money  borrowed,  though  expended  by  McMinn  tJ.  Richmond,  6  Yeix.  (Tenn.) 

him    for   necessaries,    nor   for   money  0;  Beeler  v.  Young,  i  Bibb   (Ky.)  s'9i 

borrowed   by   him   to  buy  necessaries,  Dubose   v.    Wheddon,   4   McCord   (S. 

unless  it  was  actually  so  applied.     And  Car.)  111 ;  Ilaine  v.  Tarrant,  i  Hill  (S. 

perhaps  the  infant  is  not  answerable  in  Car.)400.     That  the  note  Is  good  in  full, 

that  case,  unless  the  lender  either  lays  see   Bradley  v.  Pralt,  33  Vt,  378,  where 

out  the  money  himself  or  sees  it  laid  out  an  infant  boarded    with  A  for  twenty 

in  necessaries.''  Randal  v.  Sweet,  1  Den.  weeks  at  a  reasonable  price.    A,  being^ 

(N.  Y.)  460;  and  see  Walker  v.  Simp-  indebted   to  B,  drew  an  order  on  the 

son,   7    W.   &   S.  (Pa.)  83;  Bradley  v.  infant,  authorizing  him  to  pay  B,  and 

Pratt,  23  Vt.  386;  Smith  v.  Oliphant,  i  the  infant  assented  to  the  arrangement 

Sandf.    (N.   Y.   Supr.)  306;  Clarke  i'.  and  later  gave  B   his  promissory  note. 

Leslie,  5  Esp.  28.  In  a  suit  upon  tliis  note  it  was  held  that 

But   money   loaned   to   an   infant  to  the  consideration  was  open  to  enquiry. 

pay  olf  a  mortgage  on  property  inher-  and  it  being  found  a  fair  one  the  infant 

itei  by  him,  is  not   regarded  as  a   nee-  was  liable  for  the  face  of  the  note  with 

essary.     Magee  v.  Welsh,  18   Cal.  155;  interest.     And  cf.  Ray  w.  Tubbs,  v>\U 

and  see  Bicknell  v.  Bicknell,  Itt  Mass.  688. 

^65;    West   V.  Gregg,    i    Grant's  Cas.         That  such  note  is  voidable, see  Ayers 

(Pa.)  53.  V.    Burns,  87  Ind.   245;   s.  c.  44   Am. 

1.  Price    )'.    Sanders.   60    Ind.   310;  Rep.  75[j;Bu2zell  r.  Elennett,!  Cal.  loi; 

Smith  V.  Oliphant,  2  Sandf.  (Sup.  Cl.  Dunlap   v.   Hales,  i  Jones   (N.   Car.) 

N.  Y.)  306;  Harris  v.  Lee,  1  P.  Wms.  381.     That  it  is  void.  Bee   McCrillis  i . 

482;  Marlow   v.    PitKeld.   i    P.   Wms.  Mow.  3  N.  H.  348;  Fenton  v.  White.  1 


558.     See^Walson    -l:   Cross,   i    Uuv.     South  (N.J.)  100;   Swasey  r.  VanUer- 
(Ky.)  147;  Darbv   f.  Boucher,  i   Salk.    heyden,  10  Johns.  (N.  Y.)  33,overruled 
by  Goodsell  v.  Myers,  3  Wend.  (N.  Y.) 


Where   money  is   loaned   under  e 

thority  of  the   court  in  good  laith,  the  An   infant's  trust  deed  is  not  void, 

infant  must  repay.    Cane  v.  Cawthorn,  nor  voidable,  to  the  extent  that  it  is  for 

32  La.  Ann.  9,^3.  necessarieB.  Cooper  i'.  Stiite,37  Ark. 421. 

9.  HoU  tat  HMaauiTlea.—Reeve  and  Guthrie      i:     Morris,    22    Ark.     411: 

others   state   the    law    thus.  "That  an  Trueman  t.  Hirst,  i  T.  R. 41.     And  sec 

infant  is  not  bound  by  an  express  con-  Martin  v.  Gale,  4  Ch,  Div.  428:  Hedj;- 

tract  lor   necetssaries   to  the  extent  of  ley  v.  Holt,  4  C.  &   P.   104.     But   see 

such  contract,  but  is  bound  only  on  an  Biylis  v.  Dineley,  3   M.  &  S.  < 


mplied  contract  to  pay  the  amount  of  iniant's  endorser  or  surety  on  such  a  note 

their   value   to    him;    that    when    the  is  sometimes  given    a  remedy  against 

instrument  given  by  him  as  security  for  him.     Conn  t'.  Coburn,  7  N.    W.   368; 

payment  is   such  that  by  the  rules  of  Ayers  v.  Burns,  87  Ind.  245;  s.  c,  44 

law     the     consideration      cannot     be  Am.     Rep.    759      And    see     Dial     f~ 

enquired  into,  it  is  void,  and  not  merely  Wood,  9  Baxt.'  (Tenn.)  296. 
C66 
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the  infant  held  for  more  than  the  real  value  of  the  necessaries 
supplied.' 

b.  Other  Acts  Binding  on  Infants. — An  infant  trustee  is  bound 
by  a  conveyance  under  the  trust.*  An  infant  is  also  bound  by 
any  act  which  the  law  would  have  compelled  him  to  perform, 
such  as  the  partition  of  lands,^  assignment  of  dower,*  or  release 
of  mortgaged  premises  on  satisfaction  of  the  debt,*  or  support  of 
a  bastard  child.* 

He  is  bound  by  his  recognizance  to  appear  in  court  in  a  crimi- 
nal case,  as  it  is  for  his  interest  not  to  be  confined  meantime.'' 
He  is  bound  by  his  enlistment  in  military  service,  although  this 
is  usually  regulated  by  statute.*  An  infant,  on  similar  principles, 
may  be  bound  by  a  contract  of  apprenticeship,* 

1.  Locke   V.  Smith,   41    N.    H.   346;  After  this  minor  son  becomes  of  age 

Parsons  v.  Keys,  43   Tex.  557;  Trainer  he  brings  his  suit  in  equity  to  disaffirm 

V.  Trumbull,   141   Mass.  527;   Price  v.  said  eale  as  to  one  moiety  of  said  real 

Sanders,  60  Ind.  310.     Equity  will  set  estate  and  to  have  the  same  decreed  to 

aside   oi>  the  ground   of  fraud   a  note  him.     The   facts   proved  and   the   cir- 

made  after  the   maker's   majority  and  cumstances  establish    that   the   assign- 

— —  for  extravagant  supplies  sold  to  raentof  the  title-bond  was  made  and  in- 


while  an    infant.       Brook  v.  Gaily,  tended  simply   as    an   indemnity  t( 

:  Atk.  34.  sons   as  the  sureties   of  the   father 

The  value  is  always  open  to  exami-         "         

nation  as  a  question  of  fact.     Earle  v. 

Reed,  10  Met  (Mass.)  387;  Johnson  v. 

Lines,  6  W.  &  S.  (Pa.)  60;  Beeler  v.  debt.and  thereby  the'sonsw 

Young,  I  Bibb.  (Ky.)  519.  from    their   liability   as   such   sureties. 

S.  Prouty   I'.    Edgar,    6    Iowa    353;  Held,  that   the   said  asHignnient  to  the 

Starr  v.  Wright,  io  Ohio  St.  97;  Elliott  sons  must  be  treated  as  ft  contract  in 

I'.  Horn,  10  Ala.  34S;  Bridges  -u.  Bid-  the  nature   of  an   equitable  mortgage, 

well,  10  Neb.  1S5.     And  see  Sheldon  v.  and  when  the  said  debt  to  S  was  satis- 

Newton,   3   Ohio   St.   494,   where    the  fied  it  became  inoperative  and  the  bene- 

infant  bought  for  another  and  at  once  ficial     interest      In     the     real     estate- 

conveyed    to    him.       And    an     infant  revested  in  the  father  and  passed  from 

trustee  can   be   compelled   to  convey,  him  bj- said  contract  of  sale  to  the  pur- 

Diffin  -o.  Simpson,  3  Kerr.  (New  Br.J  chaser,  and  the  son's  suit  was  properlv 

194.  dismissed.  Traderu.Jarvis,  33  W.Va.ioii. 

S.  Bavington  v.  Clarke,  2   Penn.  115.  8.  People  v.  Moorea,  4   Den.  (N.V.J 

But  this  does  not  apply  to  a  voluntary  ^iS;  s.  c„  47  Am.  Dec.  172;  Stowers  v. 

distribution,   as   the    Ihw   might    have  Hollis,  83  Ky- 5^4;  McCall   v.   Parker, 

made    a    ditferent    one.     Kilcrease    v.  13   Met.   (Mass.)   372;  Bordentown   v. 

Shelby,  23  Miss.  161.  Wallace,  50  N.  J.  L.  13  (bound   on   hi^. 

ft.  Jonesii-Brewer,!  Pick.(Mass.)3i4.  bond);  Gavin  r.  Burton,  8Ind.69. 

S.  A  father  having  a  title -bond  for  7.  State  i>.  Weatherwax,  12  Kan.  463; 
real  estate  purchased  by  him,  endorsed  Fagin  v.  Goggin,  12  R.  L  398. 
thereon  an  absolute  assignment  to  his  S.  BnUitment. — King  -o.  Rotherlield 
two  sons,  they  at  the  same  time  becora-  Greys,  1  B.  &  C.  345;  Com,  n.  Gamble,  11 
Ing  his  sureties  on  a  bond  to  S;  the  S.Sl  R.  (Pa.)93;  United  Stales  i>.  Bain- 
said  real  estate  is  subsaquently  sold  by  bridge,  i  Mas.  (C.  C.)  71,  83',  TarbleV 
the  father,  the  sons  uniting  in  the  Case,  13  Wall.  (U.  S.)  397.  The  statutt 
wHtten  contract  of  sale  to  a  third  usually  provides  that  a  contract  of  en- 
party,  and  the  title-bond  is  then  as-  listment  shall  not  be  binding  on  an  in- 
signed  by  the  father  and  sons  lo  the  fant  under  eighteen  years  of  age  with- 
purchaser,  and  It  and  the  possession  of  out  the  consent  of  parent  or  guardian. 
the  real  estate  are  delivered  lo  him  and  In  re  Tarb'e,  25  Wis.  390;  In  re  Mf- 
ne  paid  the  purchase  money.  During  Donald,  1  Lowell  (U.  S.)  100;  Seavci 
these  transactions  and  until  after  said  v.  Seymour,  3  ClitT.  (U.  S.)  439. 
sale    one  of  the    sons   was    a    minor.  9.  AppranUeeiUp. — Woodrufl' f.  Lo- 
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IV.  T0KTB,LusiiJTTAVDBieETOFACTionFOS. — 1.  Torts  Committed 
by  Infenta^An  infant  is  liable  for  all  injuries  to  property  or  per- 
son wrongfully  committed  by  him.  His  privilege  of  infancy  is 
given  to  him  as  a  shield  and  not  as  a  sword,  and  it  cannot  be  used 
for  protection  against  the  consequences  of  wrongful  acts;  for, 
where  civil  injuries  are  committed  by  force,  the  intent  of  the  per- 
petrator is  not  regarded.*  So  an  infant  is  held  responsible  for  a 
tort   committed  at  the  command  of  his  parent  or  guardian  •  or 


the  Indenture  in  perBon,  and  he   ts  not  4  Am.  Rep.  390;  Elwell  v.   Msrtin,  31 

hound  where  it  U  executed  b^  his  father  Vt  217. 

only.     McDowlee   Case,   8  Johns.  (N.         Whether  an  infant  under  fourteen  is 

Y.)  318;  Stokes  V.  Hatcher,  4  N.  J.   L.  liable  for  slander  is  doubtful.     Reeves, 

84.      Conlra,    that    such    a    contract    JB  Dom.  Rel.  2c8.      See   Defries  V.  Davis, 

voidable,    Clark  v.  Goddard,    tg  Ala.  i  Bing.  (N.  C.)  691. 
164,  where   the   court   laj:     "'fhe  law        Injnilai    to     PropartT. — A    child   of 

cannot  lay  down  a  rule  for  the  decision  seven  held  liable  for  damage  to  shrub- 

ofthisquestion,  for  some  trades  or  oc-  bery  and  flowers.     Huchting  o.  En^l, 

ciipations  might  and  probably  would  be  17  wis.  230.     In  trespass.  School  Dist. 

beneficial   to   the   infant,   while  others  11.  Bragdon,  13  N.  H.  507.     An  infant 

wnuld   be  injurious,   improper,  and  In  occupying  land  is  liable  for  s  nuisance 

some  cases  degrading.    Trades  and  arts  and  injury  to  neighbors  from  the  n^li- 

well   adapted   to   some  capacities   and  gent  use  of  hla  land.  McCoon  w.  Smith, 

circumstances  would  be  utterly  inelegi-  3  Hill  (N.  Y.)    147;  Cooley    on    Torts, 

We  under  other  circumstances."  Peters  to6.     An  infant  Is  liable   in  ejectment, 

I',  Lord,  18  Conn,  337,     And  see  Nick-  aa  disseisin  is  a  tort.  Marshall  v.  Wing, 

erson  t,  Easton,   11  Pick.  (Mass.)    110;  jo  Me.  63;    Beckley  v.  Newcomb,   14 

Langham  v.  State,  55  Ala.  114.  N.  H.  363. 

An  infant  is  not  estopped  by  a  repre-         S.   Tort    1)j  Oosnumd    oT   Parait. — 

Nentation  aa  to  his  age  In  a  contract  of  Humphrey   v.    Douglass,   10  Vt.  71;  e. 

apprenticeship.     Houston    v.  Turk,   7  c,  33  Am.  Dec.  177;    Huching  tj,  Engel, 

Yerg.  (Tenn.)  13.  17  Wis.  130;  School    DisL  v.  Bragdon, 

1.  Injurln  to  FsraolL. — Zouch  v.  Par-  23  N.  H.   507;  Smith   v.   Kron,   96  N. 


,   1802;  Jennings   v.   Run-     Car.   392    {semble)\,  Chandler   1 

(where   a   mare   was     ton,  37  Tex,  406;  Cooley  on  Torts,  106. 
In   Scott  V.  Watson,   46   V 
majorit)'  of  the   c 


f '"^Or  c  " 


T'.  Jones,  31  New  Br.  4;  Chandler  v.  the  scriptural  injunction  to  children  of 
Com.,  4  Met.  (Ky.)  68;  Barham  v.  Tur  obedience  to  their  parents,  invoked  in 
beville,  I  Swan  (Tenn.)  437.  So  where  defence.  No  such  construction  can  be 
an  Infant  shot  an  arrow  and  struck  given  to  the  command  'children,  obey 
another  child  in  the  eye.  Bullock  i-.  your  parents  in  the  Lord,  for  this  \» 
Babcock,  j  Wend.  (N.  Y.)  391.  A  right,' as  to  sanction  or  justify  the  tres- 
child  of  thirteen  threw  a  piece  of  mor-  pass  of  the  son  upon  the  land  of  an- 
ter  and  struck  the  plaintiff.  Peterson  t'.  other,  and  the  asportation  of  his  crops, 
HalTner,  59  Ind.  130;  s.  c,  s6  Am.  Rep.  even  though  done  by  the  express  com- 
3l.  An  infant  was  held  for  frightening  mands  of  his  father.  The  defence  is 
a  horse  with  a  fire  cracker.  Conklin  v.  as  unsound  in  (Is  theology  as  it  is  base- 
Thompson, 39Barb.  (N.Y.)  118.  Grata  less  in  its  law."  Mat,  J.,  dissenting: 
ball  game.  Nealv.  Gillett,  23  Conn.  437.  "lam  not  quite  satisfied  with  either 
An  Infant  is  liable  for  procuring  the  the  law  or  the  theology  of  the  opinion 
delivery  of  goods  by  fraud.  Matthews  in  this  case  .  .  .  If  the  doctrines  of 
T.  Cowan,  59  111.  341.  So  for  embezzle-  the  opinion  are  to  prevail  in  a  case  like 
menl.  Peigne  f.  Sutcliffe,  4  McCord  this,  then  the  common  law  is  but  a  re- 
(S.  Car.)  387;  s.  c,  17  Am.  Dec.  756.  vival  of  the  old  doctrine  that  the 
So  for  stolen  money.  In  an  action  of  parents,  by  eating  sour  grapes,  have  wcX. 
money  had   and   received.     Bristow  v.  the   children's   teeth  on  edge,"  and  cf. 
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where  he  procures  another  to  commit  a  tort,'  but  he  cannot  bt; 
held  for  torts  committed  under  his  implied  authority,* 

Although  an  infant  is  liable  for  his  torts,  he  is  not  liable  for  the 
tortious  consequences  of  his  breach  of  contract.  Whether  the 
form  of  the  action  be  contract  or  tort,  the  infant  cannot  be  held 
for  a  mere  violation  of  contract,*  but  the  contrad  cannot  avail  if 
the  infant  goes  beyond  the  scope  of  it.  The  tort  must  be  a  dis- 
tinct and  substantive  wrong  in  itself,  even  though  it  grow  out  of  a 
contract,  to  make  the  infant  liable.  The  contract  must  be  gen- 
erally put  in  proof  to  support  the  action,  but  that  is  because  the 
tort,  inasmuch  as  it  is  committed  by  departing  from  the  terms  of 
the  contract,  cannot  be  shown  without  showing  the  contract,  and 
not  because  the  contract  is  otherwise  involved.*     So  an  infant  may 

Kiri(p»trick  V.  Hall,  67  Me,  543.     And  sufficient"  to  render  the  infant  liable  in 

KC  Wilton  i>.  Garrard,  59  111.51;  that  tort.     Moore   v.   Eastman,  I    Hun  (N. 

ihe  parent  ie  not  liable  for  the   torts  of  Y.)  578;  Munger  v.  HesB,  18  Barb.  (N. 

hU  child  when  committed  without  his  Y.)  75.    See  contra   Ward  v.  Vance,  i 

Inoirledge  or  assent;  but  as  to  this,  see  Nott   &  McC.  (S.  Car.)  197,  and  dicla 

Clwndler    v.    Deaton,     37    Test.    406;  In   Norris   v.    Wait,  2    Rich.  (S.  Car.) 

which  intimates  that  a   parent   may  be  iji,   and   Evans   i'.  Terr^,  1   BJev.  (S. 

liable  when  he   conceals   the   fact   that  Car.)  80;  where  opinions  are  expressed 

.    his  child  committed  the  tort,  that  the  plaintiff  might  maintain  an  ac- 

1.  Sikes  V.  Thompson,  16  Mass.  389;  tion  for  the  deceit  practised  on  her  by 
Tiai  o.  Tlfft,  4  Den.  (N.Y.)  1 75,  where  the  defendant,  a  minor,  in  the  breach  of 
a  child  wa«  held  in  damages  for  setting  liis  promise  of  marriage. 

adog  on  a  hog.  4.  Torti  OonneeUd  with  CoutiMU. — 

2.  Robbins  v.  Mount,  4  Rob.  (N.  Y.)  Freeman  v.  Boland,  14  R.  I.  39;8.  c,  s' 
«3;"-c-.   33   How-   Pr.   14;    and   see     Am.  Rep.  340. 

Dumliam  v.   Seavems,  lot    Mass.  360,  Where  an  infant  hired  a  horse  to  go 

where  en  infant  was  keld  not  liable  for  to  a  certain  place,  and  went  to  a  dif^ 

a   malicious    prosecution   begun   by  a  ferent  place,  and  the  horse  was  returned 

next  friend  vrtthout  the  knowledge  and  injured,    he     is    liable     in    trover    for 

consent  of  the  Infant,  although  he  as-  conversion.     Homer  i-.Thwing,  3  Pick. 

«ented   to   the   suit   when   he   was   In-  (Mass.)    492;    Hall    v.   Corcoran,    107 

formed   of  It.     See    contra    Smith    v.  Mass.  251.     So  where  an  infant  hired  a 

Kron,  96  N.  Car,  393  (jemA/e).     But  he  horse    to    go    to    a   certain    place    and 

cannot   be   held    responsible   for  tres-  return  the  same  day.     He  returned  by 

passes  committed  by  hia  guardian.  Cun-  a  circuitous  route  by  which  he  doubled 

ningham  v.  I.  C.  Ry.  Co.,  77  111.  178.  the  distance,  stopped  at  a  house  on  the 

t.  Studwell    V.    Shafter,   54    N.    Y.  way,  left  the  horse  all   night   without 

149;   Pteacott     V.    Norris,    3a    N.    H.  fo«3    or    shelter,   and    by   such    over- 

101;    Gllson    V.    Spear,    38    Vt.    311;  driving  and  eipoaure  caused  the  death 

Campbells.  Perkins.  8  N.  Y.  430,  441;  of    the   horae.      The   infant   was   keld^ 

Xolan  u.  Jones,  53  la.  387;  Jennings  11.  liable  for  the  value  of  the  horse.     Toune 

Rundail,  8  T.  R,  335;  Fltts   i^.  Hall,  9  tj.  Wiley,  13  Vt.  351;.     The  distinction 

N.  H.+ii;  Schenit   v.   Strong.  4   N.J.  seems  to  be  that  if  an  infant's  wrongful 

L.  87.     So  an  infant  is   not  liable  for  act,  though  concerned  with  the  subject 

false  representations   as   to  the  sound-  matter  of  a  contract,  and  such  that  but 

ness  of  a  horse.     Green   v.  Greenbank,  for  the  contract  there  would  have  been 

I  Marsh.  (Eng.)  485;  Howiett   v.  Has-  no   opportunity   of   committing   it,  is, 

well.  4  Camp.  1 18;   Morrill  v.  Aden,  19  nevertheless,  independent   of  the  con- 

^''-505;  Westti.  Moore,  14  Vt.  447.  Or  tract  in  the  sense  of  not  being  an  act  of 

U  to  his  ownership  of  property  sold  or  the  kind  contemplated   by  it,  or  belng^ 

pledged.     Doran   v.  Smith,  49  Vt.  353;  an  act  expressly  forbidden   by  it,  then. 

s.  c,  17   Am.   Law   Reg.    (N.    S.)  43.  the  infant  is  liable.    Pollock.  Contracts, 

"Acts,  however  aggravated, which  mere-  p.  55;  Ray  v.  Tubbs,  50  Vt.  688;  s.  c, 

\i  establish  a  breach  of  the  contract  on  28    Am.    Rep.    519.      In    Burnard    f. 

iepartof  theinfant,manifestly  arein-  Haggis,     14    C.    B.    (N.     S.)     45,   an 
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be  liable  in  trover,  though  his  possession  of  the  goods  arises  out 
of  a  previous  contract.' 

a.    Fraudulent    Representations  as  to   Age. — An   infant   is  not 

infant,  a  student  at  Cambridge,  hired  a  ordinary  care  and  skill  [n  the  use  of  the 

horse  for  a.  ride  and  was  distinctly  told  thing   bailed,   but   fails   from   want  of 

that  it  was  not  fit  for  jumping.      He  skill  and  eiiperience,  and  not  from  any 

nevertheless  caused  the  horse  to  jump  a  wrongful    intent,   it   is   in    accordance 

fence,   and   thereby   caused    its   death,  with   the   policy   of   the   law   that   his 

He  was  ir/<i  liable,  and  the  court  said:  privilege     base'd    upon     his    want     of 

''  It    appears   to   me    that    the  act    of  capacity  to  make  and  fulij  understand 

Tiding  the  mare  into  tlie  place  where  such     contracts,    should     shield      him 

-ihe  received  her  death  wound  was  as  .     .     .     But  when,  on  the  other  hand, 

much   »   trespass,  notwithstanding   the  the    infant    wholly    departs    from    hU 

hiring     for     another     purpose,    as    if,  character  of  bailee,  and  by  some  positive 

without  any  hiring  at  all,  the  defendant  act    wilfully   destroys    or    injures    the 

liad  gone  into  (he  Held  and  taken   the  thing   bailed,  the   act   is   in   its   nature 

inare  out  and  hunted  and   killed  her.  essentially  a  tort,  the  same  as  if  there 

It  was  a  bare  trespass  not  within  the  had  been  no  bailment,  even  if  assumpsit 

«bject  and  purpose  of  the  hiring.  might    be   maintained   in    case    of   an 

In   Walley  v.  Holt,  35  L.  T.  (N.  S.)  adult,  on  a  promise  to  return  the  thing 

■<i3i,  an  infant  hired  a  horse  and  cart  to  safely,"      Schenk  v.  Strong,  4  N.  J.  L. 

go  to  C  and  back,  and  with  the  eipress  87;  Woodman  v.  Hubbard,  35  N.  H.  73; 

agreement  that  he  should  go  nowhere  Campbell  v.  Stakes,  2   Wend.  (N.  Y.) 

^Ise  and  carry   but  two  persons.      He  137;  s.  c,  19  Am.  Dec.  561.     In  Fish  v. 

dn>ve  to  B,  four  miles  beyond  C,  and  Ferris,  j    Duer   (N.  Y,)  49,  the  court 

■on  the  return  trip  carried  four  persons,  sums  up  the  doctrine  in  saying:  "  From 

He   also   beat   and   abused   the    horse,  the  moment  an  Infant  becomes  a  tree- 

Mrhich  in  consequence  of  this  treatment  passer  his  plea  of  infancy  fails  him," 

had  to  be  killed.     The  infant  was  held  The  doctrine  of  these  cases  has  been 

liable.  strongly   disapproved   of   in   Pemntyi- 

In  Eaton  f.  Hill,  50  N.  H.  135;  s.  c,  vania.      Wilt   v.   Welsh,   6   Watts,  g; 

^    Am,    Rep.    18a,      Bellows,   C.  j.,  Penrose  f.  Curren,  3   Rawie  351;  s.c., 

says:     "We      thmk,      then,     that      the  24    Am.   Dec.  356,  where    ROGERS,  J, 

-doctrine    is   well    establibhed,  that   an  says:  "  The  foundation  of  the  action  is 

jnfant  bailee  of  a  horse  is  liable  for  any  contract,  and,  disguise  it  as  you  may,  it 

positive   and   wilful   tort   done   to    the  is  an  attempt  to  convert  a  suit  originally 

unimal  distinct  from  a  mere  breach  of  in  contract  into  a  constructive  tort,  so 

contract,  as  by  driving  to  a  place  other  as   to   charge    the    infant."      And   see 

than   the  one   for  which   he   is   hired,  Livingston   v.  Cox,  6   Pa.  St.   360,  and 

refusing  to  return  him  on  demand  after  cf.  Root   v,  Stevenson,  24   Ind. 

the  time  has  eipired,  wilfully  beating  Am.  Lead. Gas     '"          "   ■  •■     - 

him  to  death,  and  the  like;  so  if  he  wil-  of    authority 

fully  and    intentionally   drive    him   at  Cooley  on  Torts  109. 

fuch     an    immoderate     speed     as     to  In  an  early  case  It  was  keld  that  an 

seriously   endanger    his    life,  knowing  infant  inn-keeper  was  not  liable  in  tort 

that  It  will  do  so     .     .     ,     In  all  these  for  the  loss  of  his  guest's  goods,  when 

■cases   it   may  be  urged   that   the   law  he  was  protected  by  his  Infancy  from  a 

implies  a  promise,  on  the  part  of  the  suit  on  contract  for  the  non-delivery  of 

bailee,  to   drive  the  horse   only  to  the  the  same  goods.     Crosse  v.  Andross,  : 

appointed  place,  to  return   him  at  the  Rolle   Ab.   I,   Action  sur  Cast,   D.  3. 

end  of  the  journey,  not  to  abuse  him  or  So  also  an  infant  carrier  was  not  keld 

■ilrlve   him   immoderately,   and    that    a  liable  in  tort  for  non-delivery  of  goods 

failure   in   either    respect   is   merely   a  entrusted  to  him.      Fumes  v.  Smith,  1 

breach   of  contract.      So   it   might   be  Rolle  Ab,  530. 

said  that  the  law  would  raise  a  promise  1.  Trorer.— Baxter   v.   Bush,   19  Vt. 

not  to  Ull  him;  and  yet  no  one  would  461;;  Hiort  v.  London*  N,  W.  Ry.  Co., 

fail    to   see   that   to   kill    him   wilfully  4  Ex.  Div.  194;  Hall   v.   Corcoran,  107 

would  be  a  positive  act  of  trespass,  for  Mass.   251,     "Where  property  ia  bailed 

which  the  infant  should  be  liable  the  to  a  minor,  and  he  use  the  property  for 

''.imc    as    If   there    were   no    contract  a  dilTcrent  purpose  from  that  for  which 

.     .     .     When  the  Infant  stipulates  for  it   was   bailed,  the  bailment   ii  thereby' 
670 
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bound  by  his  fraudulent  representations  as  to  his  age,  and  in  an 
action  against  him,  arising  out  of  any  sale  or  contract  to  which  he 
was  a  party,  he  is  not  estopped  to  set  up  his  infancy  in  defence, 
although  he  may  have  induced  such  sale  or  contract  by  fraudu- 
lently representing  himself  to  be  of  age.*     There  is  a  tendency  in 

determined  and  the  minor  U  liHble  In  if  he  demande  them,  the  refuBal  of  the 
trover."  Green  v.  Sperry,  i6  Vt.  390;  inrant  to  deliver  them  would  seem  to  be 
B.  c,  4]  Am.  Dec.  519;  VsBse  v.  Smith,  a  tort  wholly  independent  of  the  con- 
-6  Crancli  (U.  S.)  326,  where  a  ship-  tract,  on  which  trover  might  be  main- 
owner  was  not  allowed  to  recover  talned."  And  Bee  Strain  i>.  Wright,  7 
againgt  an  infant  supercargo  for  breach  Ga.  ^68^  JefTord  t'.  Ringgold,  6  Ala. 
«f  InBtructions,  but  it  was  held  that  an  544;  Carpenter  v.  Carpenter,  4c  Ind- 
uction of  trover  lay.  142;  Goulding  f.  Davideon,  26  N.  Y. 
Where  an  infant  gave  a  promissory  60S;    Chandler   v.  Simmons,  97   Mass. 


note  in  payment  for  a  chattel  obtained     514;  Kilgore  v.  Johnson,  17  Tex.  341. 
bv  fraud  and   pleaded  infancy  to  a  suit       In  WalkerTf.  DaviB,i  Gray  (Masa.)  «o6 
s   held  that  he  might     a  minor  got  an  old  man  drunk  and  ther 


be  sued  in  trover.  Walker  v.  Davis,  i  bought  his  cow,  giving  his  note  in  pay- 
Gray  (Mass.)  506.  So  goodB  bought  ment,  this  he  defeated  by  a  plea  of  in - 
bv  an  infant  who  refuses  to  pay  for  fancy  and  he  was  then  held  in  trover 
them  may  be  replevied.  Badger  v.  for  the  valueofthecow,  whlchhad been 
Phlnney,  15  Mass.  359;  e.  c.,  Am.  Dec.  sold  by  the  infant.  But  see,  where  the 
105;  Nolan  P.  Jones,  53  Iowa  387;  Ben-  infant  has  parted  with  the  property, 
nett  V.  McLaughlin,  13  III.  App.  349.  Fitts  i>.  Hall,  9   N.    II.  441,  44c;  Whit- 

An  infant  is  reBponsible  for  obtaining  comb  v.  Joslyn,  51    Vt.   79;  Bums  t>. 

goodB  on  credit  intending  not  to  pay  for  Hill,  19  Ga.  22. 

them.     Wallace   v.   Moras,  5    HilfcN.  1.  Batopp*!.— "  We    are     not    aware 

Y.)39i;  but  cf.  Campbell  t'.  Perkins,  that  any  case  hOE  gone  the   length  of 

S  N.  v.  430,  440,  or  where  he  makes  holding  a  partv  estopped  by  anything 

payment  by  a  check  on  a  bank  in  which  he  has  said  or  done  while  he  was  under 

he  hM  no  funds.     Matthews  v.  Cowan,  age ;  and  we  think  it  would  be  repug- 

59  III.  341.     But  there  is   no  civil  re-  nant  to  the  principle  upon  which  the 

sponsibility  for  obtaining  goods  under  law  protects  infantB  from  civil   liabili- 

false  pretences,  though   the  Infant  mav  lies  in  general.     .     .     .     We  are  clear 

he  ji</ii  criminally.     People  v.  Kendall,  that  the  doctrine  of  estoppel  is  inapplic- 

25  Wend.  (N.  Y.)  399.  able   to  infants."     Brown  v.  McCune, 

Conversion,  however,  is  always  to  be  5  Sandf.   (N.  Y;J   224;  Burley  t.   Rus- 

dietinguished  from  the  breach  of  a  con-  sell,  10  N.  H.  184;  s.  c,  w  Am.  Dec.  146; 

tract   to   sell   and   account  for  the  pro-  Conroe  v.  Blrdsall,  I  Johns.  Ca«.  (N.  - 

ceedB.     Monger  v.  Iless,  38   Barb.   (N.  Y.)    127;  Heath   i-.   Mahoney,  7   Hun 

Y.)  71::  Bums  V.  Hill,  19  Ga.  31.  (N.   Y.J  100;  Studwell  v.   Shapter,   u 

In  Lewis  V.   Littlefield,   15  Me.  233,  N.  Y.  249;  Wieland  v.  Kobick,  no  i\\. 

an  infant  fn  whose   hands  money  had  16;  s.  c,  51    Am.   Rep.   676;  Lackman 

■been  put  by  the  plaintiff  <o  abide  the  re-  v.  Wood,  25  Cal.  147;  Norris  v.  Vance, 

suit  of  an  illegal  wager,  and  who  paid  3   Rich.   (S.  Car.)   164;    Carpenter   v. 

it  to  the  winner  after  a  notice  from  the  Carpenter,   45    Ind.    142;    Conrad    v. 

plaintiff  not  to  do  so,  was  keld  liable  in  Lane,  26  Minn.  389;  s.  c,  37  Am.  Rep. 

trover.    Green  v.  Sperry,  16  Vt.  390.  412;  Hughes  ii.  Gallans,  10  Phila.  618; 

So  If  an  infant  receive  goods  for  the  Merriam  v.  Cunningham,  11  Cush. 
purposeof  bestowlnglabor  on  themand  (Mass.)  40;  Burditt  -v.  Williams,  30 
■subBequentiy  refuses  to  return  them  on  Fed.  Rep.  (Conn.)  697;  Sims  u.  Ever- 
demand,  he  is  liable  for  the  conversion,  hardt,  102  U.  S.  300;  Whitcorob  v.  Jos- 
Mills  I'.  Graham,  4  Bos.  &  Pul.  140.  lyn,  51  Vt.  79;  b.  c,  31   Am.  Rep.  678; 

Pareons  on  Contracts,  vol.  1,  p.  310.  Brown  r.  Dunham,  i  Root  (Conn.) 
says;  "When  the  sale  [to  an  infant]  U  272;  Price  *.  Hewitt,  8  Ei.  146;  Bart- 
rescinded  [by  the  infant],  the  propertv  lett  v.  Wells,  :  B.  &  S.  836;  De  Roo  v. 
in  the  goods  should  revest  in  the  seller,  Foster,  13  C.  B.,  N.  S.,  272. 
■so  far,  at  least,  that  if  he  find  them  in  The  civil  law,  however,  declares  any 
the  poBseHBion  of  the  infant  he  may  contractmadeunderthesecircumstances 
peaceably  retake  them  as  hisown.  And  valid,  and   this   is   the   rule   in   Texas, 
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equity,  however,  to  hold  an  infant  responsible  for  any  contract 
that  he  may  have  induced  by  his  misrepresentations  as  to  his  age, 

especially  where  his  appearance  bears  out  his  assertions.'     An  in- 

where  the  civil  law  rormerlj'  prevailed,  rowed   money,  and   his   son,  who   was 

Kilgore  V.  Jordan,  17  Tex.  34 1,  where  neM  in  remainder  and   an  infant,   wa* 

the  whole  subject  is  fullj  ana  ably  die-  witness  to  the  mortgage  deed,  and  the- 

cuEsed.    Carpenter  v.  Pridgen,  40  Tex.  court   relieved   on   the   ground   of  the 

ja.     In  Maryland,  loo,  it  has  been  keld  fraud  in  the  infant  by  not  giving  notice 

that  where  an  infant  forms  a  partner-     to   the   mor( -'  "-'     "■'-      -"■--- 

ship  with  an  adult,  he  holds  himself  out  certainly,  wj 

fraudulently  to  the  world  as  one  capa-  the  youngmmi  uiu  nut  una-ai,  uul  iluu. 
ble  of  contracting,  and  Is  Iherelore  only  heard,  of  the  settlement  under 
bound  by  the  firm  contracts.  Kemp  i/,  which  his  title  arose;  but  Lord  Cow- 
Cook,  18  Md.  130.  PER  said:  'If  an  infant  is  old  and  cun- 

Intimations  are  Bometimea  found  in  ning  enough  to  contrive  and  carry  on  a 

the  reports  that  Infanta  would  be  bound  fraud,   he  ought   to   make   satisfaction 

by  gross  frauds.     Stoolfoos  v.  Jenkins,  for  it.'     In  Becket   v.  Cordley,   i    Bro. 

12  S.&R.(Pa.)3™;andsee  Sterlingt'.  C.  C.  358,   Lord  Thi;rlow  says:    'If 

Adams,  3  Dav  (Conn.)  411;  Henry  i^.  there  was  fraud  of  which  the  infant  was 

Root,  33  N.  Y .  e,iti,  5^.  conusant,  she  would  be  iMuod  at  mucii 

Where  an  infant  who  has  arrived  at  as  an  adult.'  In  Clcil  v.  Lord  Sa1is< 
vears  of  discretion  stands  by  and  allows  bury,  l  Vern.  124,  an  infant  was  held  to 
his  property  to  be  sold  as  the  property  be  bound  by  an  olfermadeby  him  Inhis. 
of  a  third  person,  he  is  estopped  to  re-  answer,  whereby  the  other  side  were 
claim  it  from  tiie  purchaser.  Thomp-  delayed,  the  infant  not  having  imme- 
taav.  Simpson,  2  Jones  &  L.  (Eng.}  no;  diately  alter  his  coming  of  age  applied 
Barham  i>.  Turbeville,  i  Swan  (Tenn.)  to  tlie  court  to  retract  his  offer  and 
437;  Irwin  v.  Morell,  Dud.  (Ga.)  71;  amend  his  answer.  In  Savage  v.  Yo&- 
WhitUngton  i^.  Wright,  9  Ga.  13;  Hall  ter,  9  Mod,  35,  the  court  heid  that,  in 
V.  Timmons,  1  Rich.  Eq.  {S,  Car.)  t  JO;  the  case  of  fraud,  'infancy  or  coverture 
but  mere  knowledge  on  the  part  of  the  shall  t>e  no  excuse,'  and  the  court  not 
infant  will  not  raise  the  estoppel.  Nor-  only  recognized  the  case  of  Watts  f. 
ris  V.  Wait,  3  Rich.  L.  (S.  Car,)  148;  Cresswell,  but  also  reUed  on  Clerc  t'. 
""'"""""1  of  the  purchase  money  Bedford,  13  Vin.  Abr.  536-7,  in  which 
"'*'"■""'  "n  equity.  Tele-  case  Clerc,  an  infant  and  clerk  to  an  at- 
torney, had  a  mortgage  on  his  master's 
:,  ^Ohio  St.  307;  Com.  estate  and  engrossed  asubsequentmorl- 
t'.  Shuman,  18  Pa.  St.  343;  Good-  gage  of  the  same  to  another  without 
man  v.  Winter,  64  Ala.  410.  But  giving  notice  tiut  the  estate  was  mort- 
generatly  there  must  be  some  fraud,  gaged  to  him;  and  for  that  reason,  and 
Schnetl  v.  Chicago,  38  111.  38J.  It  Is  on  the  ground  of  fraud,  his  morlfpige 
laid  down  by  some  courts  that  the  doc-  was  postponed.  Apply  these  principles 
trine  of  estoppel  in  pais  has  no  appiica-  to  the  present  case.  Did  not  William 
tion  to  infants.  McBeth  v.  Trahne,  69  Cory,  who  was  nearly  of  age  and  mar- 
Mo.  642;  Montgomery  v.  Gordon,  51  ried,  conceal  his  Infancy?  It  is  clear  he 
Ala.  377-  And  see  Bigelow  on  Estop-  did.  Did  he  not  employ  his  brother, 
pel  (4th  ed.),  pp.  579-586;  2  Herman  an  attorney,  to  prevail  upon  the  trustees, 
on  Estoppel,  4  1116-1122.  to  transfer  the  3^.  stock,  under  a  rep- 

1.  BqultaUa    Batoppal.— In   Cory   t.  resentation  that'thev  ran  no  HA  in  do- 

Gertckcn,  2  Mad.  40,  the  VicK  Chan-  ing  so?     He  did.  Was  not  thata  fraud? 

CBLLoRsays:  "Thoughlngeneral  apay-  The  concealment  of  his  infancy  under 

ment  to  an  infant  may  be  bad,  yet  if  the  such   circumstances    certainly    was    a. 

infant  practices  a  fraud  he  is  liable  for  fraud,  and  precludes  him  or  hb  assigns, 

the  consequences.     At  law  an  Infant  is  who  stand   precisely   in   his   situation, 

liable  in  tort,  and  cannot  plead  his  in-  from  calling  for  a  repayment." 

fancy;  as  where  (a  very  Btrongcase)  an  An   Infant,  to  all   appearances  over 

action  of  assumpsit  was  broughtagainst  twenty-one  years   of  age,  engaged   in 

an  infant  for  money  embeiiled  by  him.  business   and   borrowed  money,  repre- 

Bristow  i>.  Eastman,   1  Esp.  173.    .    .    .  senting  himself  to  be  twenty-two  year* 

In  Watts  i>.  Cresswell,  9  Vin.  415;  s.c,  old.     His    estate    in    bankruptcy   wa« 

i  Eq.  Abr.  515,  a  tenant  for  life  bor-  held  liable  in  equity  to  pay  the  debt. 
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fant  is  not  liable  for  such  representations  in  an  action  (or  deceit, 
although  this  rule  has  been  denied  in  some  jurisdictions.'     In  a 

E*  farle  Unitj  etc.  Banking  A»bo.,  3  where  the  purchaser  or  an  infant's  land 
3  DcG.  tfj.  63.  Andsee  Inman  v.  In-  brought  a  bill  to  compel  specific  per- 
man,  L.  K.,  15  Eq.  360;  Nelson  r.  formance  on  the  ground  that  the  infant 
Stocker,  4  DeG.  &  J.  4^8;  Wright  v.  had  fraudulently  represenud  himself  to 
Stiowe,  4  DeG.  &  Sm.  321.  In  Lem-  be  of  age,  but  the  court  refused  to  in- 
priere  v.  Lange,  L.  R.,  li  Ch.  Div.67S,  lerfere.  It  appeared,  however,  that  the 
an  infant  had  obtained  a  lease  on  the  purchaser  had  notice  that  there  wa* 
false  representation  that  he  was  of  age.  great  doubt  as  to  the  seller's  age,  and 
It  was  keld  that  the  lease  must  be  it  also  appeared  that  the  bargain  wa*  a. 
declared  void  and  possession  given  up  bad  one  on  the  part  of  the  infant,  who 
and  the  infant  enjoined  from  parting  was  under  the  control  of  his  father,  and 
with  the  furniture,  although  he  could  that  the  latter  aesumed  the  whole  con- 
not  be  made  liable  for  use  and  occupa-  trol  of  the  negotiation  and  received  the 
lion.  benefit  of  the  price. 

Where  an  infant  has,  by  fraudulently  There  must,  however,  be  active  fraud 

misrepresenting   that    he   was   of  age,  on   the   part  of  the   infant.     Baker  i'. 

induced   another  person   to   enter   into  Stone,  136  Mass.  405;  Brantley  f.  Wolf. 

contract  with  him,  under  which  mate-  60    Miss.    aio.     But    in    Ferguson    v. 

rials  were  supplied  and  work  done,  such  Bobo,  54  Miss.  111,  a  female  infant  of 

person  may  maintain  an  action  against  nineteen,  knowing  her  rights,  conveyed 

such  infant  to  obtain  a  return  of  the  land   to  her  father  for  the  purpose  of 

materials  in  the  posseBsion  of  the  infant  enabling  him  to  borrow  money  by  giv  - 

and   an   account   and   payment   of  the  ing   a   mortgage  thereon   to   one   who 

value  of  so  much  of  such  materials  as  was    Ignorant   of  her    mlnoHly.     The 

were  no  longer  in  his  control  and   dis-  money  was   loaned   and   subsequently, 

position,    and    where    the    infant    has  the  lender  being  still  Ignorant  of  her 

'    '  abill  ofeichange  for  the  whole  minority,  the  father  conveyed  the  land 


sum  claimed  to  be  due  he  will  be  held  to  pay  the  debt.  The  infant,  on  reach- 
to  pay  it.  Campbell  ».  Ridgely,  13  ing  full  age,  brought  ejectment,  and  it 
Vict.  L.  R.  (Australia)  701.  was  held  that  a  court  of  equity  v 


Where    an   infant  cetlui  que   trust  enjoin    her    from    asserting   her   legal 

induces  the  trustee  to  make  payment  to  title    and    thus    perpetrating    a   fraud, 

him   by   misrepresenting   his   age,  the  The  court  say:  "It  maybe  stated  as  a 

payment  is  a  discharge  of  the  sum   due.  general  proposition,  fully  borne  out  by 

Overton  v.  Bannister,  3  Hare  503.  the  authorities,  that  whenever  an  infant 

An  infant  ward,  falsely  representing  who  has  arrived   at  years  of  discretion, 

himself  to  be  of  age,  made  a  settlement  by   direct   participation  or   by   silence 

with  his  guardian,  taking  for  his  share  when  he  was  called  upon  to  spealc,  has 

certain   building   lots    at   a   valuation,  entrapped  a  party  Ignorant  of  his  title  or 

He  executed  a  discharge  to  his  guard-  of  his    minority,   into   purchasing   his 

ian.     No  advantage  was  taken  of  the  property    from    another,    he    will     be 

infant  in  such  settlement,  and  by  it  the  estopped  in  a  court  of  chancery  from 

guardian  was  induced   to  surrender  a  setting  up  such  title."     But  see  Geer  v. 

certain  security   he   hod    taken   for   his  Hovey,  i  Root  (Conn.)  179,  that  equity 

own  protection  in  managing  the  estate,  cannot  recognize  the  fraud  of  an  infant. 

Held,  that  the  ward  cannot  now  disre-  1,  DeoelV— The  text  states  the  rule  of 

gard,  in  a  court  of  equity,  his  discharge,  the  common  law.    Johnson  v.  Pye,  I 

and  call  upon  the  estate  of  the  deceased  Sid.  258;  Price  u.  Hewett,  8  Ex.  146; 

guardian  to  account.     Hayes  i/.  Parker,  Schouler,   Dom.   Rel.,  J  425;  Adelphi 
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Eq,  630.  Loan    Asso.  v.   Falrhurat,  9   Ex. 

itucky  an  infant  was  not   al-     430. 


lowed  in  equity  to  recover  land,  when 

to  induce  a  purchaser  to  take  the  land 

she  had  made  oath  before  a  magistrate     is  that  an  infant  is  liable  In  an  action 

that  she  was  ofage.       Schmitheimer  v.     ex  delicto    for  an   act  of  wilttil   fraud 

Eiseman,  7  Bush  (Ky.)   29S.     And  see     onl^  in  cases  in  which  the  form  of  the 


Ferpison  -o.  Bobo.  54  Miss.  121  ■  David- 
son -a.  Young,  38  III.  145-  See  also 
Dibbleii.JoneB,jJonesEq.(N. Car.)  3(19,     mfji  of  the  fraud  consists  i 
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few  States  an  infant  is  forbidden  by  statute  to  disaffirm  a  contract 
or  conveyance  procured  through  his  own  fraudulent  misrepre- 
sentations.' 

3.  Tortf  againit  InfiuiU. — a.  Contributory  Negligence. — Infants 
have  the  same  right  as  adults  to  sue  for  any  injury  to  their  person 
or  property,*  the  suit  being  brought  by  guardian  or  next  friend. 
The  ordinary  principles  of  Taw  govern  such  actions,  except  in  so 
far  as  they  may  be  modified  to  be  adapted  to  the  immaturity  of 
discretion  or  judgment  of  infants,  and   these  modifications  are 

firincipally  met  with  in  treating  the  doctrine  of  contributory  neg- 
igence  in  its  application  to  children.  It  is  now  settled  taw  that 
a  child  is  held  only  to  such  degree  of  discretion  and  care  as  is  to 
be  reasonably  expected  from  children  of  his  age,  and  children  too 
young  to  be  sui  juris  cannot  be  held  responsible  for  contributory 

tion  which  really  originated  in  a  con-  believe  that  lie  was  of  age  when  the 
tract,  the  plea  of  infancy  Is  a  good  de-  contract  wa£  made,  and  that  the  de- 
fence. For  gimple  deceit  on  a  contract  fendant,  at  the  time,  sought  to  entrap 
of  sale  or  exchange  is  an  affirmance  hy  him  into  the  contract,  then  secretlj  in- 
the  plaintiif  of  the  contract  of  sale  or  tending  to  repudiate  it  to  his  own 
exchange,  and  there  is  no  cause  of  profit  and  to  the  plaintiff's  lots,  he 
action  unless  some  damage  or  Injurj*  would  be  liable  for  the  damage  result- 
results  from  It,  and  proof  of  damage  ing  from  his  fraud.  Yeager  v.  Knight, 
could  not  be  made  without  referring  to  60  Miss.  73a, 

and  proving  the  contract."      Gllson  v.        An   infant   may  be   held   criminally 

Spear,  38  Vt.  311;  Curtin  c,  Patton,  11  Uabte   for  his  fraud.     Neff  v.  Lkndis, 

S.  &  R.  (Pa.)  309.    See,however,  Rice  110  Pa.  St.  aoi. 

V.  Boyer,  108  Ind.  471;  s.  c,  58  Am.         But  mere  silence  by  the   infant  does 

Rep.  .^3,  where   the  court  sajs:  "Our  not     constitute     fraud.       Stillman     t: 

judgment,   however,  Is  that  where  the  Dawson,  i  De  G.  &  Sm.  90. 
infant    does    fraudulently   and    falsely         1.  Rev.  Code  of  Iowa,  4  3339;  Comp. 

represent  that  he  is  of  iiill  age,  he  is  Laws  of  Kan.,  ch.  (yj,  Ij  3.     See  Prouty 

liable   in  an  action  ex   delicto   for  the  v.  Edgar,  6  Iowa  353;  Jaques  v,  Sai, 

injury  resulting  from  his  tort.     The  re-  39  Iowa  367.      If,  however,  the  other 

suit  does  not  involve  a  violation  of  the  contracting  party  knew  of  the  infancy 

principle  that  an  infant   Is  not  liable  the  statute  does  not  apply.     Beller  i>. 

where  the  consequence  would  be  an  in-  Marchant,  30  Iowa  350. 
direct  enforcement  of  the  contract,  for        S.  An  infant  of  fourteen  can  recover 

the  recovery  is  not  upon  the  contract,  against  his  employer,  who  sets  him  to 

as  that  is  treated  as  of^  no  effect,  nor  is  work  on  a  dangerous  machine  without 

he  made  to  pay  the  contract  price  of  the  instructing  him  as  to  the  danger,  for  an 

article  purchased  by  him,  as  he  Is  only  injury    sustained.     Coombs     v.     New 

held  to  answer  for  the  loss  caused  by  Bedford  Cordage  Co.,  103   Maae.  571; 

his  fraud.     In  holding  him  responsible  but  not,  however,  where  he  has  learned 

for  the  consequences  of  his  wrong  an  to  use   the   machine,  and   its   dangers, 

equitable  conclusion  is  reached  which  from   some   other   source.     Sullivan  v. 

strictly    harmonizes   with   the   general  India  Manf.  Co.  113  Mass.  396. 
doctrine  that  an  infant  is   liable  for  his         Although  an  infant  Is  exempt   from 

torts."      FilU   Ti.  Hall,   9   N.    H.   441;  arrest  fordebt,  Cassier'sCase,i39Ma£s. 

Davidson  f.  Young,  38  III.  145;   Eck-  45S,   either  upon   execution   or  mesne 

stein  V.  Frank,  i   IJalv    (N.    Y.)   334;  process,  he  cannot  mainlaln  an  action 

Schunemann  I'.  Paridise,  4O   How.  Pr.  for  an  Illegal  arrest  and  false  imprison 

(N.  Y.)  426;  Towne   f.  Wiley,  23  Vt.  men t  against  the  ofKcer  or  the  person 

.155' 3^' (J"^"*'*);  Manning  r/.  Johnson,  aiding  the  officer  in  making  the  arrest, 

.'6    Ala.  453:   Hughe!!    t'.    Gaflans,    10  if  the   arrest  was   made   upon   a   valid 

I'hiU.  (Pa.)  618.  writ;  and  the  fact  that  the  infant  noti- 

Semtlt,  that  if  the  plaintiff  can  aver  fied  the  defendant  of  his  infancy  at  the 

.-ind  prove  that  he  was  induced,  by  the  time  of  the  arrest  is  immaterial.  Gassier 

positive  affimiHlion  of  the  defendant,  to  i'.  Fales,  139  Moss.  461. 
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negligence.'  The  rule  may  be  generally  laid  down  that  the  age, 
the  capacity  and  discretion  of  a  child  to  observe  and  avoid  danger 
are  questions  of  fact  to  be  determined  by  the  jury,  and  his  re- 
sponsibility is  to  be  measured  by  the  degree  of  capacity  he  is  found 
to  possess;*  hence,  a  person  injuring  a  child  may  be  held  respon- 
sible to  him  under  circumstances  where  an  adult  could  have  re- 
covered nothing.  Where  the  infant  is  a  mere  trespasser  and  is 
injured  in  consequence  of  his  trespass  he  is  without  redress,  but 
in  such  cases  the  courts  are  lenient  to  the  infant  and  not  only 
require  that  the  injury  shall  occur  through  no  fault  of  the  adult 
in  order  to  relieve  him  from  liability,  but  also  allow  a  remedy  to 
the  infant  if  the  thing  causing  the  injury  is  such  as  naturally  at- 
tracts children  and  is  left  exposed  or  unguarded.  This  is  the 
principle  of  the  turn-table  cases  in  which  children  have  been 
allowed  to  recover  for  injuries  caused  by  playing  with  railroad 
turn-tables  which  were  left  unfastened  and  open  to  public  access." 

1.  For  a  full  dlscuBsion  see  vol.  4,  p.  Btopped.     But  in   Nagle  v.  Alleghanr 

41,  Contributory    Nbglioknce,  (j  Valley  R.  Co,  88  Pa,  St.  35,  »  was 

3S.  Shearman  &  Redfield  on  Negl.  (4th  keld  that  the  presumption  that  a  boy  of 

«).)i  4  73.  fourteen  has  capacity  to  avoid  danger 

In  RMlroadCo.u.Gladmon,  15  Wall,  can  be  rebutted  only  by  clear  procMof 
(U.  S.)  401,  Hunt,  J.,  said:  "Of  an  in-  absence  of  discretion,  the  court  saying: 
fanloftender  years  less  discretion  Is  "Atwhatagemust  an  Infant's  reaponsi- 
required  [than  of  an  adult]  and  the  de-  bility  for  negligence  be  presumed  to 
gree  depends  upon  his  age  and  know]-  commence?  This  question  cannot  be 
edge.  Of  a  child  of  three  ^eare  of  age  answered  by  referring  it  to  a  jury.  That 
less  caution  would  be  required  than  of  would  furnish  us  withnorule  whatever. 
one  of  seven,  and  of  a  child  of  seven  It  would  give  us  a  mere  shifting  stand- 
less  than  one  of  twelve  or  fifteen."  ard  affected  by  Ihe  sympathies  or  pre- 
Ranch  V.  Lloyd,  31  Pa.  St.  358;  Thur-  judices  of  the  jury  In  each  particular 
ber  V.  Harlem  etc.  R.  Co.,  60  N.  Y.  case.  One  jury  would  fix  the  period  of 
316,  Acts  that  In  an  adult  would  be  responsibility  at  fourteen,  another  at 
contributory  negligence,  such  as  would  twenty  or  twenty-one.  This  is  not  a 
justify  a  non-suit,  In  an  Infant  would  question  of  fact  for  the  jury,  but  of  law 
be  properly  a  question  to  be  left  to  the  for  the  court."  And  see  Dietrich  i<. 
jury.  Barry  v.  New  York  Cent.  etc.  R.  Baltimore  etc.  R.  Co.,  jS  Md.  347. 
Co.,  93  N.  Y.  289.  And  in  Haycraft  v.  It  has  been  *e/rf  that  a  child  of  four 
Lake  Shore  R.  Co.,  64  N.  Y.  636,  the  is  incapable  of  negligence.  Fink  -v. 
question  whether  a  girl  of  sixteen,  in-  Missouri  Furnace  Co.,  10  Mo.  App.6l; 
jured  bv  her  own  carelessness,  was  Erie  etc.  R.  Co.  ».  Schuster,  li3Pa.  St 
'  contributory  negligence  was  413.     So  of  one  under  six.    Bay  Shore 


ea; 


I  the  jury  under  Instructions  that  etc.  R.  Co.  «.  Harris,   67   Ala. 

sne  was  not  to  be  held  to  the  same  de-  see  Ryder  v.  New  York,  jo  N,  Y.  Sup. 

S'ee  of  care  as  an  adult.    But  see  Atlas  a:o,   and   cf.  Johnson   i/.  Chicago  etc, 

nglne    Works   v.   Randall,    100    Ind.  R.  Co.,  56  Wis.  174. 

393,  where  it  Is  said   that  contributory  9.  Chicago  &  Alton  Ry.  Co.  *.  Beek- 

n^llgence  on  the  part  of  a  minor,   not  er,  76  III.  33. 

B  mere  child,  will  be  a  bar  to  recovery.  I.  See  more  fully  vol.  4,  Contribu- 

It  was  held  in  Fauter   v.   Clark,   15  tory  Negligence,  4  2z,  h  2  on  p.  45 

111.   App.  470,   that  a  boy  of  fourteen  and  ^26.  Shearman  &  Redfield  on  Neg., 

was  exercising  ordinary  care  in  obey-  4  73  (4th  ed.). 

Ing  the  order  of  the  feeder  of  a  planing  The  owner  of  a  city  lot  is  not  liable 
machine  to  remove  a  silver  caught  In  for  the  death  of  a  child  who  falls  into 
the  machinery  whereby  he  lost  his  hand,  an  unfenced  pond  on  the  lot,  It  not  be- 
lt appearing  that  be  was  ordered  to  do  Ing  so  near  the  street  as  to  be  danger- 
whatever  the  feeder  directed,  and  that  oug  to  passers.  Klix  11.  Nleman,  68 
the  machine  could  have  been  easily  Wis.  371;  s.  c.,  tio  Am.  Rep.  854;  ftod 
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In  some  jurisdictions  the  negligence  of  the  parents  or  guardians 
of  small  children  which  is  in  any  way  contributory  to  the  accident 
is  imputed  to  the  children  and  prevents  a  recovery  by  them :  this 

rule  originated  in  New  York,  in  the  case  of  Hartfield  v.   Roper, 

and  has  been  followed  in  many  States,'  but  this  rule  is  not  appli- 

In   Schmidt   f .  Ktuiaae   City  Distil Hng  the    defendant  where   the   earth   exca- 

Co^  90  Mo.  284;  %.  c.,  59  Am.  Rep.  16,  vated  had  been  thrown  on  the  plaintilf 'k 

it  was  keld  that  an  action  for  the  death  lot  in  auch  a  way  a.i   to   Invite    him    to 

of  a  child  by  falling  into  an  unfenced  climb  up   and  follow   defendant's  path 

pool   of  hot   water   sixty  feet  from  the  to  the  hole.    It  was  keld  that  this  latter 

highway  and  two  hundred  and  twenly-  allegation  was  sufficient  tosendthecase 

five  feet  from    any  house,  ntay  not    be  to  the  jury. 

maintained  without  proof  that  the  place  It  is  on  this  principle  that  the  long 

was   attractive  to  children,  or  that  to  line    of   turntable    cases    rests,   where 

t's 
sorted  there  lor  a:  _ 
u.  Wuret,  86  Pa.  St.  74;  8.  c„  3^  Am.  turntables.    For  a  fulllist  of  thesecases 
Rep.   684;  Hargreaves  v.    Deacon,   15  see  vol.  4,  p.  53,  Contributory  NEC- 
Mich.  I.  LiOENCE,  4  36;    Children   as  Tres- 

In  Galligan  v.  Metacomet  Manf  Co.,  passers,  and  Shearman  &  Redfield  on 
143  Mass.  527,  the  court  says:  "Merely  Neg.  t4thed.),  4  73;  Beach, Contr.  N^., 
abstaining  from  driving  the  children  off  4  70.  In  McAlpin  v.  Powell,  70  N.  Y. 
is  not  an  invitation  which  would  im-  116,  a  boy  often  years  was  not  allowed 
pose  any  duty  or  responsibility  for  the  to  recover  for  injuries  caused  by  a  de- 
use  of  the  lot."  Here  Ihe  plaintiff,  seven  fective  lire  escape,  and  in  St,  Louis  etc. 
vear«  old,  fell  down  a  bank  in  a  vacant  R.  Co.  v.  Bell,  Si  111.  76,  a  boy  of  nine 
lot  in  the  rear  of  her  house  and  sepa-  was  not  allowed  to  recover  for  an  in- 
rated  therefrom  by  a  fence  built  by  the  jury  received  when  meddling  with  a 
defendant's  worknien.  But  see  Moyni-  turntable;  but  in  both  these  cases  there 
han  V.  Whidden,  143  Mass.  287.  was  no  negligence  proved   against  Ihe 

In  Mangan  v.  Atterton,  L.  R.,  I  Ex.  defendant,  and  in  the  latter  case  the 
3*9;  %.  c,  4  H.  &  C.  138,  the  defendant  turntable  was  not  in  or  near  a  publicor 
placed  a  machine  on  the  side  walk  frequented  place.  In  Keffe  ■v.  Milwau- 
wheie  anyone  could  set  it  in  motion,  kee  etc.  R.  R.  Co.,  21  Minn.  207,  the 
and  the  plaintiff,  four  years  old,  put  opposite  wat  the  fact,  and  that  was  con- 
his  fingers  between  t*he  cogwheels  sidered  a  material  element  In  the  deci- 
while  his  brother  of  seven  was  turning  slon;  but  in  Kolsti  i'.  Minneapolis  etc. 
it.  It  was  ield  that  being  a  trespasser  R.  Co.,  32  Minn.  133.  it  was  keld  where 
he  could  not  recover.  And  see  Hughes  a  turntable  was  latched  but  not  locked, 
V.  Macfie,  l  H.&C.744.  But  these  cases  and  the  fastenings  were  those  common- 
have  been  disapproved  in  England,  ty  in  use,  that  the  company  was  not  re- 
Clark  V.  Chambers,  L.  R.,  3  Q^  B.  D.  quired  so  to  fasten  the  turntable  that 
3^7'  339-  The  trespass  must  be  the  boys  could  not  unfasten  it  and  set  it  in 
substantial   cause   of  the   injury,  how-  motion. 

tver.   Daley  v.  Norwich  etc.  R.  R.  Co.,  1.  See  vol.  4,  p.  87,  Contributory 

36  Conn.  ^91.     As  in  a  case  where  the  Neglige.vce,  ^   38  (3|,  and  statement 

defendant  negligently  hung  a  gate  and  of  Hartfield  v.  Roper.ii  Wend.  615,  00 

the  plamtiff,  six  years  old,  passing  by,  that  page.     The  Netv  York  rule,  as  it 

shook  it  and  it  fell  upon  him.  The  iury  mav    be      called,     is      that    where    a, 

having  found  he  was  guilty  of  no  negli-  child   is    so   young  as   not   to   be   ihi 

gence  he  was  permitted  to  recover  in  jiris.  and   therefore   not   fairly  to  be 

spite  of  his  trespass.  Birge  v.  Gardiner,  held    responsible    for    the    exercise    or 

19  Conn.  507.     The   distinction   seems  such  degree  of  care  as  is  required  of 

to  rest  on  whether  the   defendant   has  persons  of  full  age,  fails  to  exercise  that 

reason   to   expect   from   the   attractive  degree  of  care,  the  negligence  of  his 

nature    of   the    dangerous    thing  that  custodians,  whether  parents  or   lawful 

children  would  go  lo  it,  as  for  instance  guardians, or  persons  to  whose  care  the 

in  the  case  of  Mackey  t>.  V'rcksbui^.  64  child   is   entrusted   by   them,  is  to   be 

Miss.  777.  a  child  of  six  >^uedfordnmage  imputed    to    the    child.    In    the    Mine 

from  falling  into  a  hole   excavated   by  manner  as  if  they  were  acting  under  hit- 
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cable  when  the  child  has  been  in  the  exercise  of  the  ordinary  care 
of  an  adult,  nor  when  the  child  is  old  enough  to  exercise  reason- 
able care  in  its  own  behalf.^  It  is  to  be  observed  also  that  under 
this  rule  the  negligence  of  the  parent  or  guardian  must  occur 
when  he  is  acting  in  that  capacity,  and  there  must  be  actual  neg- 
ligence on  the  part  of  such  guardian*  This  doctrine  of  imputable 
negligence  seems  to  rest  on  the  doctrine  of  the  identification  of 
parent  and  child,  but  that  doctrine  being  a  fiction  the  rule  is 
denied  in  other  jurisdictions,  and  the  infant  is  not  held  responsible 

directions,  Instead  of  his  acting  under  street.    Cosgrove  v.  Ogden,  49  N.  Y. 

thein.     Shearman  &  RedlieM  on  Negl.  355.     And  see  Jeffereonville  etc.  R.  Co. 

(4th  ed.),  4  74.    These  learned  writers  v.  Bowen,  40  Ind.  545;  s,  c.,49  Ind.  154; 

deny,  however,  that   is   rule   is   settled  Leslie  u.  Lewiston, 63  Me. 46S;  Chicago 

law  in  New   rork  and  suggest  strong  &    Alton    R.  Co.    v.    Becker,    84    III. 

reasons  whv  the  court  of  appeals  would  4S3. 

not    consider     the     question     as     res  Ac*  of  Child. — There  is  great  difficulty 

adJKdUata  (^  75).  in  defining  the  age  atwhich  a  child  can 

A  full  list  of  cases  ib  given  in  vol.  4,  be    subject    to    this    nile    of   imputed 

p.  87.     The  rule  is  probably  adopted  in  negligence,  or  the  age  where  It  Is  negli- 

England.     Singleton  -v.  Eastern  Co,  R,  gent  to  allow  the  child  to   go   abroad 

Co,,  7  C.  B.  (N.  S,)  187.  but  it  may  be  unattended.      A   jury  may  consider  it 

doubted  since  the  decision  of  Clark  v.  negligence  to  allow  a  child  of  ten  to  go 

Chambers,  L.  R,,  3  Qj.  B.  D.  317.  out  unattended  and  the  court  will  allow 

1.  McGarry  v.  Loomis,  63  N.  Y.  104;  the  verdict  to  stand,     Karr  ti.  Parks,  40 

O'Brien  w.  McGlinchy,  08  Me,  551.     In  Cal,  188;  Lovett  v.  Salem  etc.  R.  Co.,g 

Iht  V,  Forly-eecond   St,  R,  Co.,  47  N,  Allen  (Mass,)  557,     But  the  line  seems 

Y,  317,  a  child  three  years  old  was  sent  lo     be    drawn     under     eleven    years. 

bvits  parents  across  the  track  belonging  McMahon  v.  New  York,  33  N,  V.  64a. 

to   Ihe   defendant,  attended   only  by  a  But  in  the  case  of  a  child  of  six  it  is  not 

child    of   nine    and    was   killed    by  a  regarded     as    conclusive    evidence    of 

passing  car,  and  in   an   action   by  the  negligence  to  allow  him  to  go  abroad 

parent  this  was  not  hrld   to   be   such  unattended.      Oldfield    v,   Harlem    R. 

negligence     as     to     bar     the    parent's  Co,,   14   N,   Y,  310,    So  of  a  child  of 

recovery.       And    Bee    Collins    v.    So,  eight.     Drew  v.  Sixth  Avenue  R.  Co., 

Boston   R.  Co,,  142    Mass,  301,  where  26  N,  Y.49.   Nine,  Sheridan  w.  Brook - 

the  question  of  negligence  was  left  to  lyn  etc,  R.  Co.,  36  N.  Y,  39.     But  it  is 

the  furv  in  a  case  where  a  child  of  four  negligence  in  law  to  allow  a  child  of 

was  permitted  to  be  on  the  street  with  two    lo  go   unattended.      Callahan   v. 

a,  sister  of  ten.     East  Saginaw  R.  Co.  Bean,  9   Allen    (Mass.)  401;  Krelg  ti. 

f.  Bohn,  17  Mich,  ^03,  Wells,  i  E,  D,  Smith  (N,  Y.)  74.     But 

S,  Aatnal    HecUgenc*    of    Parent.—  see  cantra   Boland  v.  Missouri  R.  Co,. 

Lannen   f.  Albany  Gas   Co.,  46   Barb.  36   Mo.  4S4,  and   cf.  Gibbons  v.  Wilt- 

(N.  Y.l  2<i4,  s.  c.  on   app.,  44   N,  Y,  lams,    135     Mass,   333    (three    vears); 

459,  where   the  judge   remarks  that  to  Mangam  if.  Brooklyn    R.  Co.,  36  Barb, 

hold  otherwise  ■■  would  be  ■  visilmg  the  (N.   Y,)   130;   but    rf.    Ihl    v.   Forty. 

sins  of  the  fathers  upon  the  children'  to  second  St,  R,  Co.,  47  N.  Y,  317:  Staf- 

an    extent    not    contemplated     in    the  ford  if.  Reubens,  115  111.  196;  Robinson 

Decalogue   or   in   the   more   imperfect  f.  Cone,  22  Vt,  lt3  (four  years):  Glas- 

digests  ol  human  law."  and  of  Holly  v.  sey  v.  Hestonville  etc,  R,  Co,,  57  Pa. 

Boston  Gas  Co.,  8  Grav  132 ;  Mangan  v.  St,  172.    -But  c/,  Chicago  v.  Major,  18 

Brooklyn  R.  Co.,  38  N".  Y,  455.  III.  349    (six   years),  Chicago    v.  Starr, 

But  if  the  parent  has  used  reasonable  42  111.  174,     But  c/.  as  to  a  child  of  five. 

care,  and   the   child   escapes   from   the  Karr  v.  Parks.  40  Cal.  iSS, 

atteiidant   and   is   injured,  there  Is   no  Where,    however,    the     act    of    the 

neghgence  on  the  part  of  the  parent  to  parent  is  the  direct  cause  of  the  injury, 

be  imputed.    Thus  it  is  not  necessarily  his  negligence  is  imputed  to  (he  child, 

negligence    to    permit    a  child   to    be  Morrison  v.  Erie  R.  Co.,  56  N.  Y,  wl; 

Alone    In   a   room   where   the  door   is  and  r/.  Walters  f,  Chicago  etc.  R.  Co., 

«pen.     Fallon  v.  Central   Park  etc.  R.  41    Iowa   71 ;  The   Burgundia,  29   Fed. 

Co.,  64  N.  Y.  13,  or  to  play  in  a  retired  Rep.  {N.  Y.)  464. 


ib.Googlc 


Tort*,  liability,  Ete.  INFANTS.  Into  Ag«liwt  Inlhata. 

in  any  way  for  negligence  of  his  parent.'  This  seems  to  be  the 
true  rule.  In  those  jurisdictions,  also,  where  the  negligence  of 
the  parent  may  be  imputed  to  the  child,  regard  must  be  had  to  the 
circumstances  of  the  parents  or  guardians,  and  where  the  parents 
are  poor  or  laboring  people,  they  will  not  be  held  to  the  degree 
of  care  that  would  be  required  of  persons  more  able  to  guard 
their  children.*  Where  the  doctrine  of  comparative  negligence  is 
held,  the  New  York  rule  of  imputable  negligence  does  no  great 
injustice,  but  the  rule  of  comparative  negligence  is  not  applicable 
to  injuries  to  children  too  young  to  exercise  ordinary  care.* 

Whoever  deals  with  an  infant  must  have  due  regard  to  the  lack 
of  discretion  of  the  child,  and  a  person  selling  a  dangerous  explo- 
sive to  a  child  is  liable  for  any  injury  to  him  resulting  therefrom.* 

b.  Suit  of  Parent  and  Child  for  Injury. — In  case  of  an  injury 
to  the  infant,  the  parent  is  entitled  to  an  action  for  his  loss  of 

1.  See  vol.  4,  p.  88,  Contributory  with  impunitj."     Chicago  v.  Major,  iS 

Negl.,  4  3S,«.i.     This  is  called   the  III. 349.     EquallvatrongiB the  language 

"  VerntoKl  rule"  hy  Sheannan  &  Red-  of  the  court  in  O'Flaherty  o.  Union  R. 

field,  Negl.  (4th  ed.),  4  78;  Robinson  v.  R.  Co.,  45  Mo.  70:    "To  say   that  it  is 

Cone,  13  Vt.  213,  was  the  case  of  a  hoy  negligent  to  permit  a  child  to  go  out  ta 

nearly   four   jrears   old   who   was   run  play    unless    it   is    accompanied   by  a 

over   while    coasting.      Redpield,  J.,  grown  attendant,  would  be  to  hold  that 

says:  "  We  are  satisfied  that  although  a  free  air  and  exercise  should  only  l>e  en- 

child     or     idiot    or    lunatic     may    to  Joyed  by  the  wealthy  who  are  able  to 

some    extent    have    escaped    into    the  employ    such    attendants,  and    would 

highway  through  the  fault  or  negligence  amount  to  a  denial  of  these  blessings  to 

of  his   keeper,  and   so   be   improperly  the  poor,"     Chicago  v.   Hesing,  83  III. 

there,  yet  if  he  is  hurt  by  the  neglieence  104;  Kay  v.  Penn.   R.  R.  Co,  6^  Pa. 

of  the  defendant,  he  is  not  precluded  St.  269;  Pitts bui^  etc.  R.  Co.  w.  Pear- 

from   his   redress.      If  one   knew  that  son,  71   Pa.  St.   169;  Philadelphia  etc. 

such  a  person  is  in  the  highway,  or  on  R.  Co.  v.  Long.  75  Fa.  St.  257;  Wallers 

a  railway,  he  is  bound  to  a  proportionate  t.   C.  R.  I.  &  P.  R.  Co.,  41  Iowa  71; 

degree  of  watchfulness, and  what  would  Hoppe  v.  Chicago  etc.  R.  Co.,61   Wis. 

be  ordinary  neglect   in   regard   to  one  3^7;  Frick  v.  St.  Louis  etc.  R.  Co.,  75 

whom  the  defendant  supposed  a  person  Mo.  S42;  Isal>el  v.  Hannibal  etc.  R.  Co., 

of  full  age  and  capacity,  would  be  gross  60  Mo.  475. 

neglect  as  to  a  child  or  one  known  to  be  8.  See  vol.  3,  p.  373,  Comparative 

incanableof  escaping  danger."    Norfolk  NEOLiuENce,    4    9,  Tvien    not  appli' 

etc.  R.  Co.  f.  Ormsby,!?  Gratt.  (Va.)  caiU    to   ciildren,  Sor   a   full  collection 

455;  Galveston  etc.  R.  Co,  v.  Moore,  59  of  cases  on  this  point,  and  cf.  Pittsburg 

Tex.  64;  Railroad   Co.  v.   Herbeck,  60  etc,   R.   Co.  v.   Bumstead,  48   III,  ail; 

Tex.    6oj;    Houston     etc,    R.    Co.    v.  Heach,   Contr.   Negl.,   j    41;    Kuni  r. 

Simpson,    60    Tex.    103;    and    Beach,  Troy,  104  N.  Y.  344. 

"■""'"  i.  The  defendant  sold  gunpowder  to 
an  infant  on  his  request,  and  the  infant 

^                     ,  was  injured  by   the   explosion:     "The 

le  daily    labor  of  both   parents  for  case  cannot  be  distinguiithed  in  principle 

their  subsistence,  and  these  parents  are  from  that  of  a  man  who  delivers  a  cup 

unable  to  employ  nurses  who  can   keep  of  poison   to  an  idiot  or  puts  a  razor 

3   constant   and   vigilant   eye  momen-  into  tlie  hand  of  an  iufantinitscradle.'' 

tarily  on  their  children,  and  we  cannot  Carter  v.  Towne,  98  Mass.  567.     So  one 

hold  as  a  moHer  of  law  that  every  lime  who  sold  loy -pistol  cartridges  toayoung 

a  child  of  four  years  of  age  steps  into  boy,   knowing   them    to   t>e  dangerous 

the    store    unattended    the    mother  is  and  that  the  boy  was  unfit  to  be  trusted 

guilty   of   such    negligence    as    would  with    them,   la    liable    for   the   conse. 

authorize    every    reckless   or    careless  quences,     Binfori]   v.  Johnston,  82  Ind. 

driver  to  run   Over  and  trample  ii  down  4'f>.     And   it   is   negligent  to  entrust  a 
678 
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services,  and  the  child,  for  any  permanent  injury,  the  effects  of 
which  reach  beyond  his  majority.  These  actions  may  be  brought 
concurrently.*  In  an  action  by  the  father  any  contributory  neg- 
ligence on  his  part  would  be  a  defence,  but  such  negligence  is  no 
defence  in  an  action  brought  by  the  child,* 

c.  Compromises  for  Injuries. — Though  an  infant  is  liable  for 
torts,  he  is  not  bound  by  any  contract  he  may  make  in  a  settlement 
for  injuries  by  or  to  him.  So  a  note  given  in  settlement  of  an  injury 
is  good  only  for  the  actual  damage.'  A  parent,  as  such,  can 
make  no  settlement  for  an  injury  to  his  child  that  will  bind  the 
child.* 

V.  ACTloin  BT  Ant  AQAnm  DlTAirK— l.  Aotioiu  by  In&nU— An 
infant  is  entitled  to  sue  on  any  cause  of  action  accruing  against 
him,  but  he  is  not  considered  as  having  sufficient  discretion  to 
conduct  a  suit  in  person,*  and  the  suit  must  therefore  be  brought 

loaded    gun     to    one    incompetent  to  4.  Lootnts  t/.  Cline,  4  Barb.  (N.  Y.J 

handle   it.     Dixon   r.  Bell,  (MauLe  &  453.   Contra,  Merrltt  v.  Williams,  Harp. 

Sel.  19S.     But  in  Poland  1/.  Earhart,  70  (S.  Car.)  306.     See-  also   Passenger  R. 

Iowa  285,  it  was  held  that  an  dltegation  R.  Co.  v.  Stutler,  54  Pa.  St.  375. 

that  the  defendant  sold  a   revolver,  in  B.  Appa«TULCe     br    AUomeT. — It    in 

violation  of  the  statute,  to  the  plaintilTs  well  settled  that  an  infant  cannot  sue  in 

minor  son,  fifteen  years  old,  with  which  person  or  by  attorney.    JeiFrie  v.  Robj- 

he  afterwards  injured  himself,  does  not  deaux,   3    Mo.  33;  Miles  v.  Boyden,   ; 

show  a  cause  of  action  in  the   plalnUfF  Pick.  (Mass.)   313;  Clark   r.  Turner,  1 

to  recover  for  loss  of  service  and  ex-  Root   (Conn.)  200;  Mockey  i'.  Grey,  J 

pense  of  caring  for  him.     [t  should  also  Johns.  (N.  Y.)  191;  Nicholson  «.  Wil- 

show  that  the  accident  ought  to  have  born,   13  Ga.  467;   Wright  v.  McNatl. 

been   anticipated  by   the  defendant  as  40  Tei.  425;  McGiffen   v.  Stout,  Coxi; 

the  probable  result  of  the  sale.     And  (N.J.)  92. 

see   2  Shearman   &   Redfield  on  Negl.  An  Infant  brought  a  suit  by   her/ro- 

{4lh  ed.),  I,  686.  chetn  ami,  in   a  court  of  law.     Arter- 

1.  Central  R.  R.  v.  Brlnson,  64  Ga.  wards  she   employed   an   attorney  and 

47,1;  Houston  etc.   R.  Co.  i'.  Miller,  51  requested  him  to  dismiss  the  suit,  which 

Tex,  371;  Pratt  Coal  and  Iron  Co.  v.  was  accordingly  done.     Amotion  was 

Brawley,83  Ala.37j;Sibley  T.  RatlifTe,  subsequently  made  in   the  name  of  the 

8    S.    W.    Rep.    (Ark.)    &&.      See  also  mdnihy  her  frockein   am i,  asking  the 

Propst  V.  Ga.   Pac.   Ry.  Co.,  83.  Ala.  court  to  strike   out  the  entry  of  "off,"' 

518.  which   had  been   made  in  the  case,  and 

3.  This  distinction  fs  clearly  brought  reinstate   it    on   the    docket   for  trial, 

out  in  BellefonUine  etc.  R.  Co.  v.  Sny-  Held: 

der,  ir„  18  Ohio  St,  3^  (suit  by  infant),  tst.  That  the  infant,  until  she  reached 

and  Bellefontaine  etc.  R.  Co.  f.  Snyder,  the   age   of  twenty-one  years,  was  in- 

sr.,  24  Ohio  St.  670  {suit  by  parent),  competent  to  appoint  an  attorney,  or  to 

See  Louisville  etc.  Canal  Co.  v.  Mur-  take   any   step   in  the  suit  which  could 

pby,  q  Bush  (Kv.)  5;j;  Gleasny  v.  Hes-  bind  her  rights. 

tonville  etc.  R.'  R.  'Co.,  '.^  Pa.  St.  173.  jnd.  That  the   appointment  of  an  at- 

S.  Ray  II,  Tubbs.  50  Vt.  6SS;  Hanks  torney  by  her  being  nugatory,  his  dis- 

f.  Deal,  3  McCord  (S.Car.)  3^7;  Ware  missal    of   the   suit   was   simply   void. 

I'.  Cartledge,   24   Ala.   622,   Pitcher  v.  Wainwright  u.  Wilkinson,  62  Md.  146. 

Turin   PUnk   Road   Co.,  10  Barb.  (N.  But   see   Stumps   v.  Kelley,  21  III.  140, 

Y-)43l-  ..,-,... 

Where  an  infant  compromises  for  ai 

injury  done  to  himself,  he  may  recover  Where,   howi 

enough  more  than  he   has  received  to  plaintiff  with   an   adult,  hi^  appearance 

make  full  compensation.     If  full  satis-  by   the   attorney  of  the   adult  is  valid; 

faction  has  l>een  already  made  he  is  en-  and   in   such   cu^e  an  appeal  to  the  su- 

titled   to  nominal  damages.     Baker  v.  preme  court  will  not   be   dismissed  be- 

I.,ovett,  6  Mass.  78.  cause   the  infant  does   not   appear  bf 
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in  his  name  by  his  guardian  or  by  a  third  person  who  is  styled  the 
next  friend  or prochein  ami.^  In  some  jurisdictions  the  suit  may 
be  instituted  either  by  the  general  guardian  or  by  a  next  friend,* 
but  elsewhere  the  general  guardian  conducts  the  suit,  although 
a  next  friend  may  be  appointed  if  the  guardian  do  not  dissent,  or 

guardian  or  guardian  uc^/iVen,  Chand-  a  penglon  agent  tmpXoj^  bv  him  to 
ler  v.  ChantUer,  78  Ind.  417.  And  the  collect  peneion  money  collected  by  lilin. 
father  cannot  eue  on  a  contract  made  Thomas  v.  Bennett,  s6  Barb.  (N.  Y.) 
bj  his  minor  son.  Oeburn  v.  Fair,  43  197.  And  in  all  notices  and  rulei  In  a 
Mich.  134.  case  the  next  Triend  uks  his  own  name. 

BntplOTmant  of  AttonMy-— This  rule,     People   v.   New  York,   11    Wend.  (N. 
however,  does  not  prevent  a  next  friend     Y.)  164. 

from  emploj'ing  an  attorney  to  conduct  A  suit  in  equity  for  a  legacy  should 
the  case,  and  in  fact  that  is  considered  be  brought  in  Uie  name  of  the  infant 
one  of  his  duties,  "as  he  is  not  supposed  and  not  that  of  the  guardian,  though 
to  be  a  person  learned  in  the  law,  and  payment  can  only  be  l^alty  made  to 
his  intervention  is  by  no  means  designed  the  latter.  Simpson  v.  King,  1  Ired. 
to  dispense  with  the  services  of  an  at-  Eq.(N.Car.)  11.  And  see  Hoyt  r.  Hil- 
torney  to  carry  on  the  proceedings  and  ton,  a  Edw.  Ch.  (N.  Y.)  aoi;  Lemon  c, 
to  tiy  the  cause,  if  necessary."  Balti-  Hausbarger,  6  Graft.  (Va.)  301. 
more  etc.   Rj-.  Co.   v.   Fitzpatrick,  36         Where  the  suit  is  in  the  name  of  the 

Md.    619;    Carter    v.   MontgomeiT,  I  next  friend  for  the  benefit  of  the  infant, 

Tenn.   Ch.   455;  People  u.  New  York,  there  is  no  cause  of  error.     It  is  enough 

II  Wend.  (N.  V.)  164.     It  would   seem  if  it  appears  that  the  action  U  for  Uie 

to  follow  that  the  Infant  would  be  bound  benefit  of  the  infant.  Gulf  Cal.  etc. 
10  pay  the  attorney  for  his  servicCB,  but     Ry.   Co.   t>.  Styron,  66  Tex.  431.     And 

one  case  intimates  that  the   next  friend  see  Elrod  v.  Lancaster,  a  Head  (Tenn.) 

cannot  bind   the     infant  for  attorney's  571. 

fees,  Houck  v.  Bridwell,  38  Mo.  App.  1.  Barwick  v.  Rackley,  45  Ala.  iij; 
(^^■  Cook  II.  Adams,  27  Ala.  194;  Sutton  v. 
Where  the  next  friend  dies  pending  Nichols,  20  Kan.  43;  Kletfel  f. Bullock, 
the  suit,  the  infant's  attorney  should  at  8  Neb.  336;  Hurt  v.  Southern  Ry.  Co, 
once  move  for  the  appointment  of  a  40  Miss.  374  (and  is  not  bound  to  show 
new  one.  Bracey  v.  Sandiford,  3  Madd.  he  has  no  guardian);  Brown  »,  Hull, 
468;  and  where  the  party  named  as  next  16  Vt.  673;  Judson  t.  Blanchard,  3 
friend  is  dead  at  the  institution  of  the  Conn.  579;  Perkins  v.  Wright,  37  Ind. 
suit,  the  infant  may  amend  and  substi-  17;  Evane  v.  Mason,  i  Lea  (Tenn.)  j6; 
tutc  a  new  name.  Bond  ;'.  Dillard,  50  Fox  r.  Minor,  31  Cat.  11 1.  In  Deford 
Tex.  302.  i;.  Keyser,  30  Md.  179.  the  court  de- 
1.  Hooks  V.  Smith,  iS  Ala.  338;  cides  Ihat  m fan ts  were  properly  repr«- 
Strodef.  Clark,  la  Alu.  631;  Jennings  sented  by  next  friend,  although  they 
T.  Collins,  99  Mass.  29;  Raymond  v.  had  a  guardian  appointed  by  the  or- 
Sawyer,  37  Me.  406;  Price  v.  Phcenix  phans  court,  and  says:  "By  the  com- 
Mut.  Ins.  Co.,  17  Minn.  497;  Jack  r.  mon  law  infants  could  sue  or  defend 
Davis,  19  Ga.  319;  Fox  t>.  Minor.  32  onlv  by  guardian.  It  was  by  the  statute 
Cal.  III.  So  where  a  promise  is  made  of  Westminster  i ,  ch.  48,  that  they  were 
•to  the  guardian  of  the  minor  children  authorized  to  sue  by  frockeitt  om/in  an 
of  A.  B,"  it  was  keld  that  the  action  assize;  and  by  the  statute  of  West- 
must  be  brought  in  the  name  of  the  minster  2,  ch.  15,  that  they  were  author- 
children.  Carkskadden  v.  McGhee,  7  ized  so  to  sue  in  all  other  actions.  And 
W.  &  S.  (Pa.)  141;  Wilson  v.  Unselt,  according  to  Lori>  Coke,  since  these 
12  Bush.  (Ky.)  315.  And  where  suit  statutes  an  infant  shall  sue  by /rurieiK 
was  broughtfnlhenameoftheguardian  ami  and  defend  by  guardian."  2  JuiL 
the  judgment  was  reversed.  Longstreet  261,390;  Co.  Litt.  135  «.,  and  Fiti- 
r.  Tilton,  Coxe  (N.J.)  38;  Bradley  v.  Herbert,  in  the  N.  B.  (37)  H.,  lays  It 
-\mtdon,  10  Paige  (N.Y.)  231;.  Butby  down  that  "an  infant  shall  sue  by 
statute  in  Nevada  the  guardian  sues  in  prerhein  ami,  but  if  the  Infant  be  de- 
his  own  name.  Ricord  i'.  Central  Pa-  fendant  in  any  action  he  shall  make  his 
*jfic  Ry.  Co.,  ic  Nev.  i67;and  in  New  defence  by  guardian  and  not  by /rocAcia 
York  the  guardian   was  allowed  to  sue  amir    Mr.  Hargravr  thinks  tt  prob- 
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if  his  interests  are  in  any  way  adverse  to  those  of  his  wards.'  It 
is  not  necessary  that  the  suit  should  be  instituted  with  the  knowl- 
edge and  consent  of  the  infant,^  but  the  next  friend  or  guardian 
while  conducting  the  suit  is  regarded  as  an  officer  of  the  court, 
appointed  to  look  out  for  the  interests  of  the  infant  in  this  par- 
able, however,  that  neither  Fitzhbr-  next  friend.  Spencer  v.  Robbins,  io6 
BERTnorLoRDCoKBdesignedtobeun-  Ind.  580.  And  cf.  Wettif  v.  Langdon. 
<)erBtood  as  excluding  the  election  to  sue  it  Vict.  L.  R.  (Australia)  530;  W  ol- 
either  by /ruciei'w  ami  or  by  guardian,  lord  v.  Oakley,  43  How.  Pr.  (N.  Y.) 
.and  in  accordance  with  tiiis  suggeetion  118. 

have  l>een   the  decisions  and  the  estab-  An  infant  married  woman  in  Indiana 

lished  practice.     3  Wma.  Saunders,  5th  can   have   no  guardian,   and   therefore 

ed.,  117  /  i"  she  sues  in   reference   to   her  separate 

See  also  Roberts  v.  Maddox,  5  Ar)i.  property  by  a  next  friend.    Ex  farie 

51;  Bradley   v.  Amidon,  10   Paige  (N.  Post,  47  Ind.    142.     And  cf.  Dugas  v. 

V.)  23s-  Gilbeau,  ij  La.  Ann.  581. 

The  court  will  not  permit  anyone  to  It  seems  to  be  a  practice  in  suits  by 

act  as  neit  friend  w!io  has  any  adverse  an  Infant  wife  that  the  husband  should 

Interest  to  the  infant.     Walker  v.  Crow-  be  allowed  to  join  as  a  co-plaintilT  and 

der,  3  Ired.  Ch.  (N.  Car.)  478.  then  the  suit  proceed   under  the  direc- 

1.  This  whole  matter  of  the  practice  tion  of  the  next  friend  of  the  wife.  Hop- 
in  suits  by  and  against  infants  is  often  kins  v.  Vergin,  11  Bush.  (Ky.)  677; 
regulated  by  statute,  and  the  statutes  of  Adams  v.  Hannon,  3  Mo.  212.  And 
each  State  should  be  carefully  looked  at  the  wishes  of  the  husband  should  be 
for  the  details.  consulted,     Anderson  i'.  Anderson,  :i 

In  Simpson   p.  Alexander,  6  Coldw,  BubIi.  (Ky,)  327. 

<Tenn.)  619,  the  court  aavs:  "And   al-  B.  Oonient    of   Iaf«Bt.— Bar  wick    i'. 

though  the  practice  of  allowing  an  in-  Rackley,   45  Ata.  zit,,  where  it  is  said, 

fant  to  eue  by  his  guardian,   describing  "a  motion  to  dismiss  was  made  founded 

him  as  Buch,  has  prevailed  in  this  Slate,  on    a    petition    of    the    infant,  on  the 

stilt  he  is  in  all  respects  the  Mtxl  friend  ground  Ihat  the  next  friend  was  a  mere 

of  the  infant.     He  is   charged  with   all  volunteer  and   filed   the    said   petition 

the  duties  and  liabilities,  subject  to  the  without  the  knowledge   or  consent   ot 

same  restraints,  and  bears  the  same  re'  the  infant;   that   said   next   friend  was 

lation   to  the   infant   and   the   suit   as  believed  to   be  irresponsible;  that  said 

though  he  liad   been  described   as   the  infant  was  sixteen  years  of  age  and  had 

next  friend  of  the  infant,     ,     ,     .     He  a  guardian  able  and  willing  to  represent 

is,  in  the  conduct  of  the  suit,  subject  to  him     .     .     .     and  that  the  interference 

the  control  of  the  court;  and  if  be  fail  of  the  said   Racklev  in  the   aftairs   ol 

to  do  his  duty,  or  if  any  other  sufficient  said  infant  was  whollj'. unauthorized  by 

ground  be  brought  to  the  knowledge  of  him."    The  court  overruled  the  motion, 

the  court,  as  if  he  have  an  interest  in  holding  "the  true  doctrine  on  this  sub- 

the  subject  matter  of  the  litigation  an-  ject  to  be,  that  it  ie  not  necessary  to  ob- 

tagonistic  to  the  interests  of  the  infant,  tain  either  the  consent  of  the  infant  or 

the  court  not  only  has  the  power,  but  the  leave  of  the  court  in  such  cases  be- 

it  Is  its  duty  to  remove  him  and  appoint  fore  the  commencement  of  a  suit."  And 

another,  who  may  be  more  faithful   or  see  Morgan  v.  Thome,  9  Dowl.  Pr.  238; 

not  subject   to  a  similar   temptation,"  s,  c,  7   M.  &  W.  400;  Pyne  i'.  Wood. 

See  Daniels' Ch,  Pr.f*.  ij^  Mass.  5^8;    Fulton   v.   Rosevelt,   1 

Thomas  v.  Dike,  11  Vt.  273;  Robson  Paige   (N.  V.  )    178,     But   where   t«o 

1:  Osborn,  13  Tex.  298.     In  Texat,  by  suits  are  instituted  in  behalf  of  the  in- 

statute,  a  special  guardian  must  always  fant  at  the  same  time,  the  court  will  in- 

be  appointed.    Bond  v.  Dillard,  jo  Tex.  stitute  an  inquiry  which  is  most  for  the 

302.     And  in  Alabama  the  infant  may  advantage   of   the   infant.     Dormer  i'. 

fcue  by  next  friend,  whether  he  have  a  Portescue,  3  Atk.  130. 

jjeneral    guardian    or    not.     Hooks  %•.  The  court  will  direct  an  inquiry  it 

Smith,  18  Ala.  338;   Hunt  t.  Southern  the  suit  brought  is  for  the  benefit  of  the 

Ry.  Co..  40  Miss.  374.  infant,  and  if  it  is  not,  proceedings  will 
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ticular  suit,  and  to  whom  is  entrusted  its  management  and  con- 
trol.^ No  relationship  between  the  infant  and  the  next  friend  is 
necessary,*  although  the  father's  natural  right  to  appear  as  next 
friend  is  to  be  respected,^  but  apart  from  that  any  person  may  act 
as  next  friend  without  regard  to  his  means  or  standing  who  can 
give  security  for  the  costs.*     The  infant  cannot  be  held  respon- 

Y.)  178;  Garr  v.  Drake,   2  Johns.  Ch.  agreeing  to  paj  the  cost*   of  suit     It 

(N.  Y.)  542.     But  the  enquirv  will  not  was  keld  that  a»  C   wa«  next  frieiul  in 

be  made  on  the  instigation  0/  the  next  oil   but    name,  he    was    liable  on   his 

friend  himself.     1   Dan.  Ch.  Pr.  •73.  agreement. 

I.  oneer    of  Ooort.— That   the   neit  a.  Rue  v.  Metrs,  43  N.  J.  En.  377; 

friend  is  regarded  as  an  officer  of  the  Woolf  v.   Pemberton,  6  Ch.   Div.  19, 

court,   see    Baltimore   etc.   Ry.  Co.  v.  where   a    suit   had   been   instituted   In 

Fitzpatrick,     36     Md.    6iq;    Klaus    v.  behalf  of  Infants  bj' a  next  friend  wlth- 

State,  54  Miss.  644;   Bartfett  i>.  Batts,  out  the  knowledge  of  their  father,  and 

14   Ga.  519;  Isaacs   v.    Boyd,    c    Port,  it  was  keld  that  tlie  father  had  a  right 

(Ala.)   3^.     Who   manages    the   suit,  to   be  substituted  as  next  friend  even 

Sutton  V.  Nichols,  20  Kan.  43.  after  a  decree  had  been  rendered.     But 

Thecourt  has  authority  to  remove  the  where  the  father  sued  as  next  frfcnd 

next  friend  at  any  stage  of  the  case  and  without  leave  of  court  and  it  appeared 

appoint  another  where  it  la  for  the  in-  that  the  father  had  an  Interest  in  the 

fant's  benefit,      Barwick  v.  Rackley,  45  suit  adverse  to  that  of  the  infant,  the 

Ala.  215;  Klaus  v.   State,  S4  Miss.  644;  court  dismissed  the  suit.     Patterson  v. 

Deford  i>.  Keyser,  30  Md.  179,  and  so  Pullman,  kh  III.  80. 

In  Mills  17.  Humes,  !3   Md.  346,  where  4.  "In  England  afrocMeinamiU  a^- 

the  next  friend  was  a  material  witness  pointed  by  the  court,  and  be  must  be  a 

for  the  plaintiff  and  disqualified  by  his  man   of  character   and   substance;  but 

Gsltion    from    testifying.      Davies    v.  here  any   person  who  chooses  can  act 

icket,  4  Taunt.  765;  Martin  v.  Wcy-  as  such,  no  matter  what  his  means  and 

man,  26  Tex.  460;  Tate  v.  Mott,  06  N.  standing  may  be,  provided  he  can  give 

Car.  19;  Guild  p.   Cranston,    S  Cush.  security  for  costs.     We  do  not  mean  to 

(Mass.)  ,iio6;  Bank  of  U.  S.v.  Ritchie,  say  that  this  has  been  settled  by  judi- 

8  Pet  (U.  S.)  :]8;  Simpson  v.  Alexan-  cial  determination,  but  by  a  practice  go 

der,   6  Coldw.  (Tenn.)  6ig;   Brown   v.  long  pursued  and  acquiesced  in  as  to 

Hull.  16  Vt.  671;   Hood  V.  Pearson,  67  render  it  impossible  to  alter  it  but  by 

Ind.  368.     So  also  where  the  next  friend  legislative  enactment."     Miles  1:  Kaig'' 

refused   to  appeal.     DuPuy   v.   Wels-  ler,  10  Yerg.  (Tenn.) 

ford,  38  W.  R.  763;  Ward   v.  Ward,  i  ■'  It  has  been  before   stated  that   any 

Mer.  706;  RuGsell  v.  Sharpe,  l  Jac.   &  person  who  may  be  willing  to  undertake 

W.  482.  the  office  may  be  the  next  friend  of  an 

The   next    friend    cannot    withdraw  infant.      .     .     .      Though  it   has   been 

from  the  case  without  the  permission  of  doubted,  it   is   now   clear   that   a   next 

court.     Melting   v.   Melling,   4   Madd.  friend  of  an  infant  need  not  be  a  person 

161.  of  substance,"     Daniels,  Ch.   Pr.   "74; 

Where  the  next  friend  is  in  anyway  Green   v.  Harrison,   3    Snccd  (Tenn.> 

connected  with  the  defendant  he  should  131;  Robson  «.  Osbom,    13   Tex.   398; 

be  removed.     Burgess  v.  Bottomley,  15  Cook  v.  Rawdon,  6  How.  Pr.  133. 

Ch.  Div.  343;  Gee  v.  Gee,   12   W.   R.  Whcr^  the  next  friend  is  irresponsi- 

187.     And  see  Ball  v.  Miller,  59  Iowa,,  ble  or  insolvent   he   may  be  removed, 

634.     So  if  he  shows  an  unwillingness  Smith  v.  Anderson,   t   Bail.   (S.  Car.) 

to  prosecute     the    action.       Hardy    j'.  133.     Or  required  to  give  security   for 

Scanlin,    1    Miles   (Pa.)   87;    Ward   v.  costs.     Fulton  *.  Rosevelt  I  Paige  (N. 

Ward.  3  Mer.  706.  Y.)  178.     Giving  security  forcosts  will 

3.  Burns  V.  Wilson,  1  Mo.  App.  179;  not  obviate  the  necessity  of  suing  bv 

Guild  V.  Cranston, 8  Cush.  (Mass.)  506;  next  friend.  Sutton  -v.  Nichola,  30  Kan. 

Bartlctt  V.  Batts,  14  Ga.  539.    In  Evans  43. 

V.    Mason,    i    Lea      (Tenn.)     16,    A  The  defendant  cannot  be  appointed 

slandered   B's    daughter  by    charging  as   next   friend.      Payne   v.   Little,   13 

her  with  criminal   intercourse  with  C.  Beav.  1 14.     Bui  where  the  next  friend 

C   thereupon   authorized  B  to  sue   A.  is  a  defendant  In  right  of  his  wife   his. 
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sible  for  costs,'  which  must  be  borne  by  the  next  friend  in  the 
event  of  the  suit  going  against  the  plaintiff  *  but  it  seems  that  the 
next  friend  will  be  allowed  to  reimburse  himself  from  the  estate 
of  the  infant  if  it  appears  that  he  has  conducted  the  suit  carefully 
and  in  good  faith.*  In  practice  the  next  friend  is  rarely  appointed 
by  the  court  by  special  order,  the  recital  in  the  writ  being  con- 
sidered  sufficient  evidence  of  appointment,  unless  objection  is 
made  by  the  defendant,  in  which  case  the  proper  order  may  be 
supplied  ;*  in  fact,  the  next  friend  is  hardly  considered  to  be  a 


name  will  be  stricken  out  as  defendant. 
LewU  V.  NobbB,  8  Ch.  DIv,  591. 

A  next  friend  or  guardian  appointed 
out  of  the  jurisdiction  must  have  special 
authoritj  to  sue,     Williams   w.    Storrs, , 

6  Johns.  Ch.  {N.  Y.)  373;  VerHerf. 
Verrier,7  Phila.  (Pa.)  618. 

1.  0  o  ■  t  •■ — "  No  execution  IsGueH 
against  the  infant  for  the  cost;  for  it  Is 
said  coBtB  came  in  lieu  of  the  common 
law  amercement  of  the  plaintilf  fra 
false  clamore,  and  the  plaintifT  could 
not  be  subject  to  amercement,  and  of 
course  could  not  be  liable  to  its  substi- 
tute." Cook  V.  Adams,  a?  Ala.  294; 
■  Heft  71.  McGill,  3  Pa-  St.  256;  Sprouie 
V.  Botts,  I,  J.  J.  Marsh.  (Ky.)  163; 
Bouche  V.'  Rj&n,  3  Blackf.  (Ind.)  472. 
See  ctmira  Howett  v.  Alexander,  i  Dev. 
(N.  Car.)  431,  where  execution  for 
costs  issued  against  an  infant  plaintilT 
on  (he  ground  that  no  one  would  un- 
dertake the  oftice  of  next  friend  if  made 
liable  for  costs. 

Execution  for  costs  issues  against  the 
estate  of  the  guardian.  Schoen  v. 
Schlessinger,  ^7  How.  Pr.  (N.  Y.) 

a.  Newton  v.  L.   F 

7  Dow  &  L.  328:  Bet 

C.  B.  178;  Swain  v.  Follows.  18  CL  b" 

D.  s8s;  Klaus  v.  Stale,  54  Miss.  644; 
Albee  v.  Winterink,  55  Iowa  184.  And 
c/.  Vance  ».  Fall,  48  Iowa 364;  Holmes 
V.  Robinson,  2  Ind.  398;  Evans  v.  Ma- 
son, I  Lea  (Tenn.)  26;  Baltimore  etc. 
Ry.  Co.  V.  Fitzpatrick,  36  Md.  619; 
Sprouie  V.  Botts,  sJ.  J.  Marsh.  (Kj.) 
162;    Ferryman    v.    Buf^ster,   6   Port 


L.  324.  where  an  infant  was  ordered  to 
pay  costs. 

In  some  jurisdictlona  the  liability  of 
the  next  friend  to  pay  costs  is  statutory. 
KlefTel  w.  Bullock,  8  Neb.  336;  Linner 
V.  Crouse,  61  Barb.  (N.  Y,)  289. 

Unless  there  is  such  an  admission  of 
the  next  friend  as  makes  him  liable  for 
costs  the  defendant  need  not  plead,  but 


may  move  to  dismiss.  Keeran  v.  dow- 
ser, s  Blackf.  (Ind.)  604. 

In  Afassathaiells  the  next  friend  Is 
not  liable.  Crandall  u.  Slaid,  11  Met. 
28S;  overruling  Blood  v.  Harrington.  8 
Pick.  553.  And  WiLDB,  J.,  says  the 
defendant  can  call  on  the  intant  to 
furnish  an  endorser  for  costs  or  become 


e  Howett  i>.  Alexander, 


♦■  Zr 
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rule  laid  down  by  Lord  Thuriow  i 
this  regard  is,  that  no  degree  of  mistake 
or  misapprehension  will  be  suHicient 
to  charge  the  frochein  ami  with  costs; 
and  that  anyone  who  will  stand  forward 
in  that  character  on  the  behalf  of  in- 
fants is  to  be  encouraged  to  every  pos- 
sible extent  to  which  he  can  be  supposed 
to  intend  the  infant's  benefit,  Whittaker 
u.Marlar,  1  Cox  Cas.  285.  Lord  Hard- 
WICKE  held  that  if  it  appear  that  the 
next  friend  was  sufficiently  warranted 
in  bringing  suit,  and  that  it  was  brought 
on  and  continued  In  a  reasonable  man- 
ner, and  without  laches,  then  the  infant 
ought  to  reimburse  him.  Taner  v. 
Ivie,  2  Ves.  Sr.  466.  But  the  costs  will 
not  be  charged  on  the  Infant's  estate, 
imlesB  the  court  is  satisfied  the  suit  was 
brought  in  good  faith  and  with  the  bona 
fide  intent  to  benefit  the  witness.  Pearce 
II,  Pearce,  9  Ves.  548."  And  where 
there  is  a  fund  belonging  to  the  Infant 
in  the  control  of  the  court  the  costs  may 
lie  charged  against  it.  Waring  v.  Crane, 
2  Paige  (N.  Y.)  79. 

\.  Evidence  of  Ivpolntnunt. — "The 
probabilitv  is,  that,  like  many  other 
such  requisites,  the  practice  of  obtain- 
ing such  previous  order,  from  incon- 
venience, fell  into  disuse;  probably  in 
the  confidence  that  the  authority  would 
not  t)e  called  in  question,  or,  if  called  in 
question,  could  be  supplied  when  all 
was  right  and  well  Intended,  by  an  or- 
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party  by  some  courts,*  while  by  others  his  interest  in  the  suit  is 
considered  sufficient  to  disqualify  him  as  a  witness.*  Where  the 
infant  sues  alone,  the  defendant  must  make  due  objection  by  a 
plea  in  abatement  or  a  motion  to  dismiss,*  and  the  defect  can  be 
remedied  by  amendment  and  is  deemed  to  be  cured  after  verdict,* 

der  nunc  fro  tunc;  and  if  the  derend-  J.  J.  Marsh   (Kj.)    i6s;  but   the  court 

iint    appeared    and    pleaded    It   would  will   protect   the  infant's  rights,  and  if 

be  too  late  then  to  question  the  author-  the  next  friend  U  needed  as  a  witness, 

ity  of  the  frochein  ami.     It  was  put  on  the  court  will  remove  him  and  appoint 

the  footing,  in  this  respect,  of  a  power  someone  else.      Barllett   v.   Batts,    14 

uf  attorney',  which  is  always  presumed  Ga.  539;  the  substitute  giving  security 

to  exist,  and   which   cannot   be  ques-  for  the  costs  already  incurred.     Golden 

lioned    unless    seasonably   challenged,  v.    Haskins.   1    Edw.   Ch.  (N.  Y.)  3it; 

and  may  then  be  supplied."     Guild  v.  Helms  v.   Franciscus,   2    Bland    (Md.) 

Cranston,   8   Gush.    (Mass.)  506;  Bar-  544.     And  where  a  person  has  been  ap- 

wick   V.   Rackley,  45  Ala.  215;  Bethea  -  pointed  next  friend  without  hU   knowl- 

-■.  McCall,  3  Ala.  449;  Trask  v.  Stone,  edge  or  consent,  he  if-   not   disqualified 

7  Mass.  341;  Boynton  v.  Clay,  58  Me.  as  a   witness.     Burwell   v.   Corbin,    1 

^36;    Deford   V.  Keyser,   30   Md.   179;  Rand.  (Va.)    131;  and   see   Luplon  i-. 

Klaus  If.  State,  54  Miss.  644;  Resor  v.  Lupton,  i  Johns.  Ch.  (N.  Y.)  614;  Sin- 

Resor,  9  Ind.  347;  Judson  II.  Blanchard,  clafr   v.   Sinclair,    13    M.   &    W.    640; 

3   Conn.    579;     Burwell   v.   Gorbin,    i  holding  that  there  is  no  disqualification 

Rand.   (Va.)    131 ;  and   see   Stumps  v.  in     any    case.      This    disqualification, 

Kelley,  32  111.  140.  which  is   that  of  interest  in  the  suit,  is 

Where  an  infant  sues  by  next  friend,  based  on  the  responsibility  of  the  next 

it  is  not  necessary  to  aver  in    the  com-  friend   for  costs,  but    such    dlsqualifica- 

ptaint   that  the  plaintiff  is  an  infant,  or  Hon   has   been   abolished  by  statute  in 

that   the  written   consent   of  the  next  many  jurisdictions. 

friend  had  been  filed.     Dodd  v.  Moore,  S.  Plea  Is  l.bfttanieiit. — Bird    v.  Pegg, 

01  Ind.  J22;  s.  c,  92   Ind.  397;  and  see  s   B.  &    Aid.  418;  Finl^-  u,  Jowle.   13 

Funk  V.  Davis,  103  Ind.  aSi.  East    6;    Apthorp    v.    Backus,    Kirby 

But   the   next   friend   is  regarded  as  (Conn.)    407;  Jones   v.  Steele,  36   Mo. 

having   no    authority   before   appoint-  334;    Holton   i'.  Towner,  81    Ka.  360; 

ment.   and   hence   cannot   sue   for  any  Albert   v.  State,  66   Md.  335;  Tate   v. 

cause  of  action   that  requires  a  special  Motl,q6  N.  C.  [9;  Blood  v.  Harrington, 

demand  before  suit.     Miles  v.  Hoyden,  8    Pick.   (Mass,)   552;   Smith    1:    Van 

3  Pick.  (Mass.)  213.  Houton,  g  N.J.  L,  381;  Heft  v.  McGill. 

l.Kot*  Party.— "The  guardian  or  next  3  Pa.  St.  256;  Greenman   v.  Cohee.  61 

friend   is  not  in  any  sense  a  legal  party  Ind.   201;  Jack   i'.   Davis,  29  Ga.   jig; 

to   the  action,   although   his  name  ap-  Schemerhorn   v.  Jenkins,  7  Johns.  (N. 

pears  upon  the  record.      Tate  t/.  Mott,  Y.)  ^73,  and  the  failure  to  sue  by  next 

q6  N.  Gar.  19;  Brown   v.   Hull,  16  Vt.  friend   is   no    ground   for    a    non-suit 

673;  Anon.  2    Hill    (N.  Y.)  417;  Bart-  Treadwell  t».Bruder,3  E.  D.  Smith  (N. 

lett  V.  Batts,  14  Ga.  539;  Baltimore  etc.  Y.)   ^96;  Drago   v.  Moso,  1    Speer   L. 

Ry,  Co,  *.  Fitzpatrick,  36  Md.  619.  "It  (S.  Car.)  iii.     Overruling   McDaniel 

appears   to  me  that  the  view  taken  by  n.  Nicholson,  2  Mill  Const,(S.C«r.)  344. 

this  court   in  Moi^an  t.  Thorne,  7  TA.  The  allegation  of  appointment  is  not 

&  W.  400,  is  perfectly  correct;  that  he  traversable,   but   the   objection   sluMiId 

is   not  a  party,  but  Is  merely  to  be  con-  be     made     by     preliminary     motion, 

sidered   as   an   ofRcer  of  the  court,  es-  Schuck  -u.  Hagar,  14  Minn.  239, 

pecially   appointed   by   them    to    took  4.  JUnsadmsiit  of  mrlt. — The  infant 

after  the  interests  of  the  infant."     Pol-  is     allowed     to    amend     his    writ    by 

lock,  G.B.,  in   Sinclair   f.   Sinclair,  13  inserting  the   name   of  a   next  friend. 

M.  &  W.  640;  but   he  is  a  party  within  Blood   ti.  Harrington,  8   Pick.  (Mass.) 

the   meaning    of   a    statute    requiring  J52;  Young  r.  Young,  3   N.  H.  34^,  or 

writs   to   be  endorsed  by  the  party,  his  he   may  be  appointed   on   motion   and 

agent  or  attorney.     Crossen  v.  Dryer,  the  cause  will  go  on.     Rima  v.  Rossie 

17  Mass.  222.  Iron  Worlts,  47  Hun  (N-  Y.)  153;  Neal 

9.  DlwiiwllfliiMC    Iut«rart. — Head    v.  t.   Spooncr,   20    Fla.  38;   Webster    v. 

Head,  3  Atk.  511;  Sproule   v.   Botts,  5  Page,  54  Iowa  461. 
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and  in  some  States  an  infant  is  allowed  to  sue  in  forma  pauperis^ 
In  other  jurisdictions,  however,  the  next  friend  must  be  specially- 
appointed  by  the  court  before  process  is  sued  out,  and  due  ap- 
pointment as  well  as  the  infancy  of  the  plaintiff  must  be  alleged 
and  proved.* 

The  authority  of  the  next  friend  ends  on  judgment,  which  he 
has  no  authority  to  collect,'  and  if  the  infant  becomes  of  age 

And  the   irregularity'  is  cured   afler  Buch  order  \%  obtained  he  is  authorized 

verdict.      Smith   i',  Camej',  117   Mass.  to    prosecute   without    a    next    friend. 

179;  Bartlett  ».  Batts,  14  Ga,  539;  Jones  Wright    -v.   McLarinan,  91    Ind.    103; 

V.  Steele,  30  Mo.  334;  Kid  v.  Mitchell,  Hood  v.  Pearson,  67  Ind.  368. 
I  Nott&  McCord  (S.  Car.)  334.  S.Bond    v.    IHllard,    50    Tex.   302; 

Under  the  A'eiu  J"or*  practice,  it  was  Shirlej'  v.  Hagar,  3  Blackf.  (Ind.)  215; 

'  " the  objection  after  Stanley   v.   Chappell,  8   Cow.  (N.  Y.) 


the  answer  had  been  served.  Parkg  v.  235;  Wilder  e.  Ember,  u  Wend.  (N. 
Parts,  19  Abb.  Pr.  (N.  Y.)  161.  But  Y.)  191;  Grantman  ,  "••  "  "  ■ 
delay  in  making  the  objection  may  be     {N.  Y.;  173;  Boyd   i 


excusable.     E*  parte  Scotl, 

Y.)   33.       And    if   the   suit   is    begun  the  complaint  as   a   party   and   not  au 

without  a  next  friend  the  proceedings  agent.  Clav  i'.Baker,4i  Hun  {N.Y.)58. 

will  not  be  set  aside  if  the  appointment  See  Sinclair  n.  Sinclair,  13  M.&W.  646, 

is  made  previous  to  the  motion  to  set  Where  an  infant  sues  by  a  guardian 

aside,  and  the  costs  of  this  motion  are  ad  litem    (as   provided   in   section  371 

paid.     Fitch   V.   Fitch,  18   Wend.   (N.  Code  Civ.  Proc.),  the  complaint  must 

v.)  513.     And  see  Rutter  v.  Puckhofer,  allege    the    due    appointment    of   the 

9  Bosw.    (N.    Y.)    638;    Wolford    v.  guardian,  for  the  appointment   of  such 
Oakley,  43  How.  Pr.  (N.  Y.)  118.  guardian    Is    a    traversable    fact,    and 

1.  Suit     In    Formft    Faoperli. — The  must   be   stated  in  order  that  it  may  be 

right  to  commence  suit  without  security  traversed.      Held,    accordingly,   that  a. 

for  costs,  conferred  by  the  act  of  i8ji,  special   demurrer    to    a    complaint,    on 

is  a  right  personal  to  Che  plaintilT.     The  this    ground,     was    rightly    sustained, 

guardian  or  next  friend   of  an   infant  Crawford   !■.  Neai,  56  Cal.jll;  Porter 

plaintiff    cannot    avail    himself   of   it.  c.  Hannibal  &  St.  Jo.  R.  Co.,  60   Mo. 

And    the    fact    that    the    person   who  160;  Byers   v.  Des  Moines  etc.  R.  Co., 

assumes  to  act  as  next  friend  is  unable  11    Iowa   54;  Fitzgerald   -v.    Villiers,  3 

10  give  security  for  the  prosecution  of  Mod.  236;  contra,  Meyenberg  v.  Kldred, 
Ihesuit  is  a  very  sufficient  reason  why  35  N.  W.  Rep.  (Minn.)  371. 

he  should   neither   seek,   nor   be    per-  Minority  is  a  fact  to   be  litigated  on 

milted,  to  place  himself  in  that  attitude,  the     pleadings.      Hanly    v.    Levin,    5 

Green   v.   Harrison.  3   Sneed   (Tcnn.)  Ohio  227;  McGillicuddy   -u.  Forsyth,  5 

131;  and  as  the  infant  must  sue  by  next  Blackf.    (Ind.)    435;     but    see     contra 

friend   he   cannot    therefore   have    the  Schuek  v.  Hagar,  24  Minn.  339. 

benefit  of  the  statute.      Roy  t,  L,  N.  3.  It   must   be   paid   to   the    general 

0.  &  T.  Ry.  Co.,  34  Fed.  Rep.  (Tenn.)  guardian    or    the   clerk   of   the   court. 

176.    The  rule  in /nrfiaHo  is,  however.  Smith  v.   Redus,  9   Ala.   99;  Miles  v, 

different,  and  where  the  statute  allows  Kaigler,  10  Yerg.  (Tenn.)  10;  Klaus  v. 

a  suit  in  forma  faaferis  there  is  no  State,  54  Miss.   644;  but  see  Baltimore 

liability  for  costs  on  the  infant  or  next  etc.  9.^.  Co.  o.  Fitzpatricli,  36  ' "  '    ' 

friend.     Brittotf  v.  State,  115  Ind.  (5.  that  "in  the  absence  of  a  regu 

The  requirement  of  the  statute,  R.  S.  stituled  guardian  for  the  inlan 

1881,  ^  j6o,  that  the  court  shall  assign  friend's  attorney  of  record]m; 

a   poor    person    an    attorney,   te   sttb-  the  money  recovered  of  the  1 

stantially  complied  with  by  appointing  give  a  sufficient   acquittance 

the  attorney  of  such  an  infant  as  next  and    enter   satisfaction    on 

friend  without  liability  for  costs.  Morgan   ».   Thome,   7   M.   i 

When  an  infant  plaintiff  cannot  pro-  Where  the   attorney  employ* 

cure  any  person  to  act  as  next  friend,  next  friend  has  collected  the  j 

and  it  it  shown  that  he  has  but  little  he  Is  responsible  to  the   infaii 

means,  it  is  not  error  to  allow  him  to  for  the  sum.     Collins  -v.  Broi 

prosecute  as  a  poor  person;  and  when  N.  270. 
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pending  the  suit,  he  may  be  admitted  to  prosecute  in  his  own 
name.' 

2.  Aotioiu  Agninrt  Infitnts.— When  a  cause  of  action  exists  against 
an  infant,  the  suit  must  be  brought  against  him  in  his  proper  per- 
son,*  but  for  his  own  protection  the  law  does  not  allow  him  to 
appear  in  person  or  by  attorney,'  but  protects  his  rights  by  ap- 
pointing a  guardian  ad  litem  to  conduct  the  case.  Such  person  is 
cither  the  general  guardian  of  the  infant  or  a  third  person  specially 
appointed  by  the  court  in  case  there  is  no  general  guardian,*  or 
his  interests  are  adverse  to  those  of  the  infant's,  or  for  other  rea- 

1.  Patton   V.   Furlhmier,  i6  Kan.  29.  minor,  and  not  the  guardian.     Tucker 

When  the   Infant   arrives   at  majority  v.  McClure,  17  Iowa  583, 

during   the   pendency   of  the   suit,   he  B.  Defence  'by  Attomer. — An   infant 

may  enter  that  fact  upon  the  record  and  cannot   defend   by   attorney  or  in  per- 

thenceforward   conduct   the  suit  alone,  son.     Alderman  r,  Tiirell, 8  Johns.  (X. 

lIolmeB  V.  Robinson,  j  Ind.  39S;   Shut-  Y.)  418;     Bullard  -:  Spoor,  2  Cow.  {N. 

tlesworth  v.  Hughey,  6  Rich.  (S.  Car.)  Y.)  430;  Knapp  i'.  Crosby,  1  Mass.  479; 

329;  Ricord   v.  C.  P,  By.  Co.,  ij  Nev.  Miles   v.   Boyden.  3  Pick.  (Mass.)  213; 

167;  or    at    most    on    atnendment    by  Fetrow  i;.  Wiseman,  40   Ind.  14S;   Ke«- 

striking    out    the    name    of  the    next  ler  v.  Penninger,  59   111.  134;  Bedall  i-. 

friend,     I.assiter   v.    Simpson,  3    S,  E,  Lewis,  4  J.  J.   Marsh.  (Ky.)  56a;  SUr- 

Rep.   (Ga.)   143;  or   where   the   infant  bird  v.  Moore,   21    Vt.    529;    Fuller  v. 

has  sued  in  his  own  name   without  ob-  Smith,  49  Vt.  sji;  Thornton  i>. Thom- 

jection  he  may  proceed  without  amend-  ton,  37  Mo.  303;  De  La  Hunt  v.  Holder- 

■      Woodman  v.   Rowe,  59  N.   H.  baugh,  j8  Ind.  285;  Cavenderf. Smith, 

,1;  Iowa  157;  Marshall  v.  Wing,  5oMe. 6]; 

iVhere  a  husband  sues  as  next  friend  Gamache  v.  Prevost,  71  Mo.  84;  Bustard 

of  his  minor  wife,  and  pending  suit  she  r.  Gates,   4  Dana  (Ky.)  439;   Winston 

.   becomes  of  age,  the  declaration  can  be  i-.  McLendon,  43  Miss.  254;  Wright  v. 

amended   so   as  to   strike  out   the  rep-  McNatt,  49  Tex.  415. 

resentatlvc   character  of  the  husband.  An  infant  cannot  appear  in  person  or 

and   leave   the   suit  to   proceed  in  the  by  attorney,  even  to  set  aside  proceed- 

names  of  the  husband  and  wife.     Brv-  ings,  where    there   was   no     guardian, 

ant  V.  Helton,  66  Ga.  477.                     '  Shepherd   v.   Hibbard,    19   Wend.  {N. 

The  court  makes  an   order   relieving  Y.)  96. 

the    next    friend     from     future    costs.  A  judgment  does  not  bind  an  infant 

Wainwright  v.  Wilkinson,  62  Md.  146.  appearing  by  attorney.     Goodridge  v. 

But  he  must  give  security  forpast  costs.  Ross,   6    Met.    (Mass.)   487;    Bailey  f. 

Davenport  t:  Davenport,  i  Sim.  &   St,  McGinniss,  57   Mo.  363;  Townsend  v. 

'01.  Coi,   45   Mo.  401,     The    judgment    is 

In  Louisiana  a  minor  may  sue  in  his  voidable  only,  and  good  untilset  aside 

own   name   when  lie  has   l>een  emanci-  bv  the   infant.    Taylor  v.  Rowland,  26 

pated.     Beaucbamp  v.  Whittington,  10  lex.  303;  Marshall  i'.  Fisher,  ilones  L. 

La.  Ann.  646.  (N.Cir:)iii. 

If  the   suit   has  been  improperly  be-  4.  Qnardlui  *A  Ut«m. — The  appolot- 

gun,  the  infant  may  abandon   it  on  at-  ment  is  for  the  particular  case.     Larkin 

faining  his  majority,  and  leave  the  next  v.  Mann,  2   Paige  (N.  Y.)  37;  Roberts 

friend   to   pay   the   costs.      Waring  i'.  f.  Stanton,  3  Munf.  (Va.)  139, 

Crane,  J  Paige  (N.  Y.)  79.  Where  the  general  guardian  appears 

a,  Oliver   V.   McDuflie,   28   Ga.  521;  and  defends,  a  special   appointment  is 

Jack   o.  Davis,  29  Ga.  319.     In   Wake-  not   necessary.     Hughes   v.   Seller,   34 

field   V.  Marr,  65   Me,   341,   a  bill   in  Ind.  337;  Sm'ilh  v.  McDonald,  42  Cal. 

equity  was  brought   against  a  guardian  4S4;  Colt   v.   Colt,  19  Blatchf,  (C.  C.} 

to  procure  the  conveyance  of  land  held  403;  Mansur   v.   Pratt,   101    Mass.  60; 

by   the   infant   ward   as  trustee.     The  Cowan   i'.  Anderson,  7  Coldw,  (Tenn.) 

court   dismissed   the   bill,  holding  that  384,391. 

the  minor  should  be  a  party  to  the  bill;  "All  motions  for  aguardian  adliUm 

and   sec   Tucker   v.   Bean,  65  Me.  3.^2.  shall  be  made  in  writing,  and  the  couK 

.So  the  judgment  must  run  against  the  shall  appoint   such  guardian  only  ailcr 
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sons.*  It  is  usual  to  appoint  the  nearest  relative  of  the  infant,* 
but  as  in  the  case  of  the  next  friend,  the  guardian  ad  litem  is  re- 
garded as  an  officer  of  the  court,  and  not  a  party  in  any  technical 

due  enquiry  as  to  the  fitness  of  the  per-  381.     Where  the  mother,  who  was  ap- 

Gon  to  be  appointed,  and  such  guardian  pointed   guardian    by  the   will  of  the 

must  file  an   answer   in   every    caae."  father,  appeared    and   defended.     And 

Young  -v.  Young,  91  N,  Car. 359;  Bond  see  In  a  like  case,  Treiber  -v.  Shafer,  18 

f.  Dillard,  50  Teic,  302.  Iowa  29;  Swain  v.  Fidelity  Ins.  Co.,  54 

The  atatute  may  prescribe  that  the  Pa.  St.  4,55;  Clark   i'.  Piatt,  30  Conn. 

infant  shall  appear  by  general  guardian,  z8a.     Such  appearance  is  deemed  equiv- 

If   he   has  one,  as  in   Kentucky.     Mc-  alent  to  the  appointment  of  a  guardian 

Makin  v.  Stratton,  82   Ky.  316.     And  ad  Hlem.     Price  v.  Winter,  15  Fla.  66. 

this  Beems  the  general  rule.     Oliver  v.  The  guardian  ad  litem  should  be  a 

McDufRe,  z8  Ga.  528;  Winston  -o.  Mc-  real  and  not  a  nominal  person,  and  the 

Lendon,43Miss,ii;4;FoulkeBi',  Young,  appointment  of  "John  Doe"  as  guardian 

21  N.  j.  L.  438;  Pucket  V.  Johnson,  45  is  error.    Bullard  v.  Spoor,  1  Cow.  {N, 

Tex.  550;  Lloyd   v.   Malone,  13  III.  43;  Y.)  4J0;  Young  v,  Whittaker,  1  A.  K. 

Tucker  v.  Bean,  65  Me.  353;  Roach  v.  Marsh.  (Ky.)  398,  though  i' 


[,  57  Ala.  576;  Brown  -v.  Severson,    old  practice  sanctioned   such  appolnt- 
3  Heisk.  (Tenn.)  381;  Swan   11.  Hor-     ments.     Mercer  v.   Watson,   1    Watts 
4  Gray  (Mass.)  179;  Robinson  v.     (Pa.)  330;  Fearing  v.  Clawson,  i   Hall 


(Pa.)  330;  F 
(N.  ■/.)  55 ; 


Swift,  3  VL  383;   Gronfier  r.  Puymirol,  (N.  Y.)  55;  Van  Deusen  f.  Brower,  6 

igCaLeag;  Buddecke  f.  Buddecke,  31  Cow.  (N.' Y.)  50. 

iJa.  Ann.  573.  Where  the  record  faile  to  show  that 

The  fact  of  infancy  must  be   sworn  part  of  the  defendants  a 

to  before   a  guardian  ad  litem  will  be  order  "      -" -■" 

appointed.     Rhett  v.   Martin,  43    Ala.  for  th 

86.     See   centra    Martin   v.  Porter,  4  Ing  is  void.      Sullivan  v.  Sullivan,  43 

Heisk.  (Tenn.)  407.  III.   318;    Rucker   v.   Moore,   <    Heisk. 

An  appearance  for  a  minor  defendant  (Tenn.)  716. 

by  guardian  ad  litem,  without  the  au-  The  acceptance  of  the  guardianship 

thorlty  of  an  order  of  the  court,  is  an  by  the  person  appointed  should  appear 

irregularity,  which  maybe  objected  to  oi  record.     Daniel  ir.  Han^an.  3  J.  J. 

by  a  motion  to  strike  out  the  answer.  Marsh.  (Ky,)  48;    Schaefer  v.  Gates,  3 

But  where  minor  defendants  have  been  B.  Mon.    (Ky.)   453;    Fox  f.  Cosbv,  1 

served    with   summons    and    have  an-  Call  (Va.)  l;  St.  Clair  r.  Smith.j  O'hio 

swered  by  their  general    guardian   or  3<s.     The   record  should  show  tile  fact 

guardian  oiZ/fVcniithecourt  willasBume,  of  the  appointment  or  the  decree  wilt 

when  the  record  is  silent,  that  the  ap-  be    erroneous    and    may    be  reversed. 


Cintment  of  the  guardian  was  regu-  Myers  v.  Myers,  6  W.  Va.  369;  Mc- 
ly  made.  Emeric  v.  Alvarado,  64  Donald  v.  McDonald,  3  W.  Va.  676. 
CaL  ,^29.  See  Ivey  v.  McKinnon,  84  1,  A  guardian  ad  litem  is  appointed 
N.  Car.  651.  if  the  interests  of  the  general  guardian 
Where  a  guardian  ad  litem  is  ap-  are  adverse  or  he  fails  to  appear. 
pointed,  his  appointment  should  appear  Stinson  v.  Pickering,  70  Me.  373;  Man- 
of  record.  Fuller  w.  Smith,  40  Vt.  353,  sur  k.  Pratt,  101  Mass.  60;  Cowan  v. 
Abdil  V.  Abdil,  36  Ind,  389;  Stinson  v.  Anderson,  7  Coldw.  (Tenn.)  384;  Wells 
Pickering,  70  Me.  373;  Myers  v.  Myers,  v.  Smith,  44  Miss,  296;  cf.  Freedman  v. 
6  W,  Va.  369;  Rhett  v.  Marthi,  43  Thompson,  41  Miss.  49;  Grant  v.  Van 
Ala,  86;  Tretber  v.  Shaefer,  18  Iowa  Schoonhoven.  9  Paige  (N,  Y.)  355; 
39,  And  when  the  record  shows  the  Gronfier  v.  Puymirol,  19  Cal,  639.  The 
appointment  of  a  guardian  ad  litem,  plaintiff  or  a  person  out  of  the  juris- 
but  no  motion  therefor  or  prayer  in  the  diction  cannot  be  appointed  guardian 
bill,  such  appointment  will  be  con-  ad  litem.  Anon,  18  Jur.  770.  But  a 
sidered  the  act  of  the  court  on  Its  own  codefendant  mav  be,  Bonfield  v. 
motion, whlchit  might  maketnaj/DK/e.  Grant,  11  W.  k.  375  (semble);  1 
Rhoads  v.  Rhoads,  43  III.  339.  The  Daniell's  Ch.  Pr.  "leo. 
appearance  and  defence  of  the  general  1.  They  (infants)  defend  by  guardian 
or  natural  guardian  may  be  shown  by  to  be  appointed  by  the  court,  who  is 
parol.  Fuller  v.  Stnlth,  ^  Vi,  353;  usually  the  nearest  relation  not  con- 
Brown  t'.  Severson,  12  Ileisk,  (Tenn.)  cemed.  In  point  of  interest,  in  the 
C87 
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sense,'  and  the  same  rules  apply  to  both.  No  attorney  or  party 
in  the  suit  should  be  appointed,  and  the  defence  of  the  guardian 
must  be  not  merely  formal,  but  real  and  earnest ;  he  should  put 
in  issue  and  require  proof  of  every  material  allegation  to  the  in- 
fant's prejudice,  whether  it  be  true  or  not,  and  make  no  conces- 
sions on  his  own  knowledge,  and  in  every  case  the  cause  must  be 
heard  and  no  judgment  entered  except  on  proof.* 
Suit  is  begun  against  an  infant  by  service  on  him,  and  neither 

matter  in  question.     It  1e  not  error,  but  44.     And  can  allow  him  a  reaconable 

It  U  calculated  to  awaken  attention  that  compensation.      Walker  v.   Hallett,   i 

in  this  case,  though  the  infants,  as  the  Ala.  379. 

record    shows,   had    parents    living,   a  LDnUMofOnAnUaiiadUtein. — Pinch- 

person  not  appearing  Troni  his  name,  or  back  i'.  Graves,  42   Ark.  222;  Chalfant 

shown  on  the  record  to  be  connected  v.  Monroe,  3  Dana   (Ky.)  35;   Randall 

with  them,  was  appointed  guardian  ad  v.  Wilson,  34  Mo.  76;  Revely  v.  Skin- 

lilem.     Bank  of  U.  S.  v.  Ritchie,  8  Pet.  ner,  33  Mo.  98;  Soper  v.  Fry,  37  Mich. 

(U.   S.)    128;  Grant   v.    Van    Schoon-  256;  Price  «.  Crone,  44  Miss.  571 ;  L<»^ 

hoven,  9  Paige  {N.  Y.)  155;  Rhoada  v.  v.  Mulford,  17  Ohio  St.  484;  Fischer  v. 

Rhoadfi,  43  111.  239.  Fischer,  54  III,  331;  Tucker  ii.  Bean,  65 

1.  Officer    of    Ottort.— The    plainHfF  Me.  351;   Covington   etc.    Rv.   Co.  v. 

objected  to  the  relationship  of  the  judge  Bowler,  9  Bush   (Ky.)  46S;  Berrett  f. 

to  the  guardian  a^/iVem  as  disqualifying  Oliver,  7  Gill   &J.  (Md.)  191;  Eaton  f. 

the  judge  from  sitting  in  the  case,  but  Tlllinghast,    4    R.    I.   376;    Howell    i'- 

as  the  statute  refers  to  relationship  to  Mills,  53  N.  Y.  322. 

"a    party,"    the     objection     was     not  The   rights  of  the   infant  are   under 

sustained,   the    guardian    ad   litem    not  the    special     protection    of    the    court, 

being  a  party  to  the  action.     Bryant  v.  which  Is  bound  to  notice  them  whether 

Livermore,  30  Minn.  313;  McDonald  v.  they  are  specially  pointed  out  by  the 

McDonald,  14  Ind.  68.     And  there  he  guardian  ad  litem  or  not.     Thus  where 

is  competent  to  testify.  incompetent  evidence  is  offered  against 

The  court  (hay  remove  the  guardian  the  infant  the  court  cannot   admit  it, 

and  appoint  a  substitute  if  at  any  lime  even    though    the    guardian   does   not 

the  interests  of  the  infant  demand  it.  object.      Cartwright   v.    Wise,    14   III. 

Walker  v,  Hull.  35  Mich.  488;  Henly  v.  417.     The   general  rule  is  clearly  laid 

Gore,  4   Dana    (Ky.)  133;  Damouth  v.  down  in  RhoaifR  v.  Rhoade,  43  111.  23.): 

Klock,  19  Mich.  289.  "The  rule  is  intleiible  in  this  State  that 

The  power  of  the  court  to  appoint  a  the  guardian  ad  litem  shall  make  s  de- 
guardian  ad  litem  for  parties  to  a  suit  fence  of  the  interests  of  the  infant  as 
who  are  minors,  and  who  are  unrepre-  vigorouB  as  the  nature  of  the  case  will 
sented.  Is  unquestioned.  Tliis  is  a  admit.  It  is  understood  to  be  the 
discretionary  power  vested  in  the  special  duty  of  such  guardian  to  submit 
courts  from  the  necessity  of  the  case,  to  the  court,  for  its  consideration  and  de- 
and  that  discretion  must  rent  in  the  cEslon,  every  question  involving  the 
sound  judgment  of  the  court;  and,  rights  of  the  infant  affected  by  the  suit. 
under  ordinary  circumstances,  the  ...  A  bill  cannot  be  taken  as  con- 
exercise  of  that  discretion  is  not  subject  fessed  against  Infants  under  any  circum- 
to  revision.  Smith  v.  Tavlor,  34  Ten.  stances,  nor  their  interests  decreed 
589;  and  cf.  Gronfier  v.  t'uymirol.  19  away  without  an  answer  by  the 
Cal.  619;  Cowan  I'.  Anderson,  7  Coldw.  guardian  ad  litem,  or  on  full  proof. 
(Tenn.)  284;  Rhoads  v.  Rhoads,  43  lil.  Nor  can  a  default  be  entered  against 
339;  Burrus  v.  Burrus,  56  Miss.  92.  them;  and  it  is  further  ield  that  nolh- 

The     court,   in    its    discretion,   will  ing  can   be   admitted,   but   everything 

consult     the     wishes     of     an     infant  must  be  proved,  against  an  infant;  and 

defendant  over  fourteen  years  of  age.  strict  proof  is  required,  and   the  record 

Walker  v.  Ilallett,  i    Ala,  379,  and  the  must     furnish     proof     to     sustain     ■ 

court     has     authority    to     appoint     a  decree     against     them,    whether     the 

|;uardian    ad    litem     for    non-resident  guardian  ad  litem  answers  or  not."     A 

mfants.     Walker  in  Hallelt,  i  Ala.  379;  judgment     by     default     is    erraneous. 

Graham  i;.  Subletl,6  J.  J.  Marsh.  (Ky.)  Peak  r.  Pricer,  11  III.  164;  Chalfant  f. 
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he  nor  his  guardian  can  accept  or  waive  due  service ;'  the  require- 
ments of  the  statute  in  respect  to  service  must  be  strictly  com- 


Monroe,  3  Dana  (Kj-.)  35;  Massie  v. 
Donaldcon,  8  Ohio  377;  Metcalfe  v. 
Alter,  31  La.  Ann.  389. 

A  counter  claim  to  the  suit  of  an 
infant  prosecuted  by  next  friend  cannot 
be  taken  as  confessed  for  want  of  a 
replj'.  A  guardian  ad  litem  must  be 
appointed  for  him  and  a  reply  filed,  de- 
nying everj-  material  allegation  in  the 
counter-claim;  and  the  circuit  court 
■hould   see  that  this  is  done.     Morris 


Ch.  (N.  Y.)  367;  Grain 
Cart.  (Ind.)  374;  Smith  v.  Smith.  13 
Mich.  158;  Chaflin  r.  Kimball,  23  III. 
36;  Lenox  v.  Notrebe,  i  Hemp.  (U. 
S.)  151.  And  c/.  English  r.  Savage,  s 
Oreg.  518.  The  answer  of  the  infant, 
(Ten  though  Bwom  to  by  hie  guardian, 
cannot  be  used  as  evidence.  Bulitlej' 
r.  VanWyck,  a  Paige  (N.  Y.)  563; 
Stephenson  v.  Stepheneon,  6  Paige  (N. 
Y.)  3-;3;  Benson  v.  Wright,  4  Md.  Ch. 
3;S;  Bank  v.  Alexandria  v.  PaCton,  1 
Rob.  (Va.)  499;  Stewart  v.  Duvall, 
7  Gill  &  I.  (Md.)  179;  Coffin  1'.  Heath, 
6  Met.  (Mass.)  76. 

But  it  seems  that  admissions  by  the 
infant  may  be  received  against  him. 
Haile  V.  Lillie,  3  Hill  (N.  Y.)  149; 
O'Neill  I-,  Read,  7  Ir.  L.  R,  434.  But 
•eeClaxton  v.  Clailon,  56  Mich.  567; 
Lundav  f.  Thomas,  26  Ga.  537. 

The'usual  answer  by  the  guardian  is 
to  the  effect  "that  Che  infant  Itnows 
nothing  of  the  matter,  and,  therefore, 
neither  admits  nor  denies  the  charges, 
but  leaves  the  plaintiff  to  prove  them 
>s  he  shall  be  advised,  and  throws  him- 
•clfupon  the  protection  of  the  court." 
Dow  V.  Jewell,  21  N.  H.  470. 

The  guardia,n  can,  however,  waive 
further  service  on  himself,  and  consent 
lo  an  immediate  hearing  of  the  case. 
Pollock  ...  Buie,  43  Miss.  140.  And 
can  execute  a  discharge  to  remove  the 
inconiDetency  from  interest  of  a 
witness.  Walker  v.  Ferrin,  4  VI,  523. 
And  generally  may  consent  to  any 
matter  relating  to  the  conduct  of  the 
case.  as.  for  example,  to  the  taking  of 
evidence  by  deposition.  Knatchbull  v. 
Fowie,  1  Ch.  Div.  604. 

The    infant     nor    the    guardian    ad 

litem  can  make  no  binding  submission 

:o  C.  of  L.— 44  ft 


to  arbitration  of  the  case.  Jones  i'.. 
Payne,  41  Ga,  13;  Fort  v.  Battle,  13. 
Sm.  &  M.  (Miss.)  131;  but  see  Han- 
num  V.  Wallace,  9  Humph.  (Tenn.) 
129.  Nor  can  the  guardian  ad  litem 
make  a  binding  agreement  that  the  de- 
cision in  one  case  shall  determine  that 
in  another,  although  the  cases  Involve- 
precisely  the  same  facts,  and  Uie  uune- 
parties,  and  substantially  the  same- 
points  of  controversy.  McClure  v. 
Farthing,  31  Mo.  109. 

The  court  may  confirm  a  compro- 
mise which  will  not  be  set  aside  except 
for  fraud  or  collusion.  Walsh  v. 
Walsh,  116  Mass.  377. 

The  time  for  filing  dilatory  pleas 
dates  from  the  appomtment  of  the 
guardian  ad  litem.  Fall  River  Foun- 
dry Co.  V.  Doty,  42  Vt.  412.  But  it  is 
copy  of  the 


-)  ^37- 
The  guardian  ad  litem  is  responsible 

for  the  character  of  the  defence,  and  is. 
liable  to  the  infant  in  damages  if  he 
neglects  his  duty.  Knickerbocker  v. 
De  Freest,  2  Paige  (N.  Y.)  304.  And  he 
must  always  put  in  a  defence,  and  can- 
not omit  it  because  he  docs  not  think 
the  infants  arc  proper  parties  to  tlie 
suit.  Farmers'  Loan  and  Trust  Co.  r. 
Reed,  3  Edw.  Ch.  (N.  Y.)4(4.  If  the 
guardian  fails  to  answer,  the  court  should 
compel  him  or  remove  him  and  appoint 
a  substitute.     Henly  v.  Gore.  4  Dana 

1.  aerriM  of  ProcMi.— Genobles  v. 
West,  23  S.  Car,  154;  Young  v.  Young, 
91  N.  Car.  3jg;  Winston  v.  McLendon. 
43  Miss.  254;  Good  V.  Norley,  28  Iowa 
iSS;  Abdll  V.  Abdil,  36  Ind.  287;  Robins 
*.  Robins,  2  Carter  (Ind.)  74;  Clark  v. 
Thompson,  47  III.  xe,\  Kansas  City  etc. 
Ry.  Co.  I..  Campbell,  62  Mo.  583;  Len- 
ox i/.  Notrebe,  1  Hemp.  (U.S.)  251; 
Armstrong  v.  Wyandotte  Bridge  Co., 
"■:Cahon    (K^)    <66;    Taylor    v. 


The; 


e  of  fit 


defendant  is  not  equivalent  to  li 
sonal  service  required  by  the  statute  to 
be  made  by  the  officer,  and  a  judgment 
against  Ihe  minor  will  be  reversed  on 
appeal  or  error,  when  this  personal  ser- 
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plied  with/  and  no  guardian  ad  litem  can  be  appointed  until  the 
infant  has  been  properly  served.*  In  case  of  a  default  by  the 
infant,  then  it  is  incumbent  on  the  plaintiff  to  move  for  the  ap> 

■vice  has  not  been  obtained.  Wheeler  r.  the  Bummons.  Until  this  is  done  the 
Ahrenbeak,  S4  Te».  535;  Finlej  v.  Ro-  court  has  no  jurisdiction  of  them,  and 
Ijcrtson,  17  S.  Car.  435;  Whiteside*  ii.  Ihe  apnointniem  of  a  guardian  arf /i/eat 
■Barker,  34  S.  Car.  373;  White  v.  Al-  1«  void.  Johnston  v.  S.  F.  Sav.  Union, 
-bertson,  3  Dev.  (N.  Car.)  241.  63  Cal.  i<:,a,;  McCloskey  n.  Swccnej.66 
"      "    "  -^  '     ■-'-■-  *'-•  "!   Tex. 


■Barker,  34  S.  Car.   373;   White   v.  Al-  1«  void.    Johnston  r.  S.  F.  Sav.  Union, 

■      -  "        (N.  Car.)  HI-  eiCal.  ss4;ft'-'"--' ■=• " 

17.   Mangam,   84   N.  Y.  Cal.   113;  Sprt 

<^jj;Prfcew.  Winter,  15  Fia.  66;  Brown  amfiaipini..  Page,  18  Wali.(U.S.)350. 

r.   Severton,   11    Heisk.    (Tenn.)    381;  tn    a   suit   for    partition,   under   (he 

Clark  V.  Thompson,  47  111.   15;  Co«ter  statute,  process  should  be  served  upon 

r.  Bank  of  Georgia,  14   Ala.  37;   Price  a  minor  defendant  before  a  guardian  arf 

r.  Crone,  44  Miss.  571.  And  a  return  by  litem  is  appointed.     Brock  v.  Doyle,  18 

the  sheriff  that   the  process  was  "cxe-  Fia.  171. 

.cuted  in  full"  is  insufficient.     Carter  v.  When   it   is   necessary  to  appoint  a 

Inerahahi,  43  Ala.  78.  guardian   ad   litem   for  a  minor  over 

It  must  appear  affirmatively  that  the  fourteen  years   of  age,   the  minor,  or 

infant   was  dulv  served   witti  process,  someone  m  his  behalf,    must  apply  for 

AbdiltJ.  Abdil.'ie  Ind.   287;  Winston  the  appointment  within  ten  days  after 

:■.  McLendon,  43   Miss.   154.     And   in  service.     It  would  seem  that  the  court 

some  States  process  must  also  be  served  is  authorized  to  appoint  on  application 

on   parent  or    euardian.     Ingersoll   i'.  only  when  the  minor  is  fourteen  years 

ingersoll,   4)    Miss.     155;     Bellamy  t'.  of  age.  Filmore  i'.  Russell,  6  Colo.  171. 

Guhl,  63  How.  Pr.  <N.  Y.)  460;  Con  v.  An  infant  above  fourteen  should  be 


Story,  80   Kr.  64;    Helms    V. 
t>ournc,    43    Wis.    60.     And    a 


consulted.     Walker  v.  Hallett,  i 
379- 


showing  personal  service  on  the  infant,  A  guardian  ad  lilem  will  always  be 

but  none  on  his  father,   is  insufficient,  appointed  upon  petition  of  the  infant  in 

Muliins  V.  Sparks,  43  Miss.  129.     And  his  own  name.     Bush  v.  Linthicum,  59 

Rce  Irwin  v.  Irwin,  57  Ala.  614.  Md.  344. 

Under  the  code,  the  service  of  sum-  Personal    seri'ice    of    little    children 

mons  upon  an  infant  over  the  age  of  with   an   application   for  leave   to   sell 

fourteen  years,  but  not  upon  (he  guard-  tniet  property  of  which  they  are  bene- 

ian,   no  guardian   ad   litem   being   ap-  ficiaries,  though  required  by  the  act  of 

pointed,  but   the   record    reciting   that  1876,   is    a    formality.       Boardman    r. 

tlie  infant   defendant  appeared   by  his  Taylor,  66  Ga.  638. 

next  friend  as  well  as  by  attorney,  held  Jndginaiit    Valdabla, — If    there    has 

sufficient  service,  and  the  appearance  lieen  no  personal  service  on  the  infant, 

authorized.  Filmore  i>.  Russell,  6  Colo,  any  judgment  rendered  against  him  in 

171.  the  suit  is  voidable  at  his  election,  even 

3.  T&e  cnardlui  *A.  litMn  can  only  tie  though  a  guardian  ad  litem  may  have 

regularly   appointed   after  service   on  been  appointed  and  an  answer  filed  and 

the  infant.    Ingersoll  v.  Mangam,84  N.  defence  setup.     Robb  u.  Irwin,  ij  Ohio 

Y.  6ij;    Davis   V.   Crandall,  10  N.   Y.  689;   Preston    t:    Dunn,   15    Ala.  507; 

in;  Crocker  1-.  Smith,  10  III.  App.  376;  Nelson   v.  Moon,   3   McLean    (U.  S.) 

Pinchback    v.    Graves,   42    Ark.    aij;  319;  Larkins  u.  Buliard,  88  N.  Car.  35; 

Insurance  Co.  v.  Bangs,  103  U.  S.  435;  Groniier  v.  Puymlrol,  19  Cal.  639;  Cox 

Carrington   n.  Brents,  t   McLean    (U.  f.  Story,8o  Ky,  64;  Gibson  i-.  Chouteau. 

S.)  16;  Harvey  f.  Cubbege,  7sGa-  79*;  39  Mo.  536. 

Montgomery  11.  Carlton,  56  Tex.  361;  Where    a    suit    is    brought,   not    to 

Hendricks    v.    McLean,    18    Mo.    32;  enforce  a  claim  or  lien  upon  property. 

Price   w.  Crone,  44  Miss.  571;  Good   v.  but   to  cancel   a  purely  personal   con- 

Kori^,  3S  Iowa  188;  Graham  v.  Sub-  tract,  the  circuit  court  cannot  acquire 

lett,  6  J.  J.   Marah.   (Ky.)  44;  Taylor  jurisdiction  of  the  defendant  unless  he 

T.  Walker,  i  Heisk.  (Tenn.)  734.  appear  or  there  be  personal  service  of 

Infants  cannot  be  brought  Into  court  process  upon   him   within   the  district. 

«n    stipulations    of    attorneys.       Mc-  If  he  is  an  infant,  the  decree  against 

Dermaid  v.  Russell.  4  III.  489"  him   is   void   on    its   face,   the    record 

Where    infants     are    made     parties  showing   affirmatively  the   non-service 

defendant,  they  must   he   served   with  of  process. allhougha  guardianaJ/iVfM 
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pointment  of  a  guardian  to  conduct  the  defence.*     Where  the 
infant  comes  of  age  pending  the  suit  he  is  entitled  from  that  time 

was  appointed  for  him  in  his  absence. 
Insurance  Co.  v.  Bangs,  103  U.  S.  435; 
Whitney  v.  Porter,  33  III.  445- 

The  judgment  of  a  court  of  general 
jurisdiction  recited  an  appearance  by 
minor  defendants,  an  adjudication  that 
they  were  minors,  the  appointment  of  a 
guardian  ad  litem,  and  his  appearance 
and  defence  for  them.  Meld,  the  fact 
that  the  minors  were  not  reallj-  cited 
personally,  even  if  sufficient  to  cause  a 
reversal  of  the  judgment  on  direct  pro- 
ceedings, furnished  no  ground  for 
attacking  the  judgment  in  a  collateral 
proceeding.  McAnear  ti.  Epperson,  54 
Tex.  220;  s.  c,  38  Am.  Rep.  625; 
Wheeler  v.  Ahrenbeak,  54  Tex.  535; 
Kremer  11.  Haynie,  67  Tei.  450. 

So  also  where  no  guardian  ad  lilem 
has  been  appointed,  the  judgment  is 
voidable.  CrHara  v.  MacConnell,  93 
U.  S.  150;  Walkenhorst  -v.  Lewis,  34 
Kan.  ilo;  Allison  v.  Taylor,  6  Dana 
(Kt.)  87;  Roberts  v-  Stanton,  i  Munf 
(Va.)  119;  Austin  v.  Charleston  Fem, 
Sem-  S  Met.  (Mass.)  196;  Bailey  -v. 
McGinniss,  S7  ^°-  3^'!  Blake  v. 
Douglas,  37  Ind.  416;  Barber  v.  Graves, 
"i  Vt.  193;  St.  Clair  V.  Smith,  3  Ohio 


363;  Peak  V.  Shasted,  11  111,  137;  s.  c, 
74  Am.  Dec.  83;  Moore  v.  McEwen,  5 
S.  &  R.  (Pa.)  373;  Webster  v.  Page,  .^4 
Iowa  461 ;  Larkins  v.  Bullard,  98  N.  Car. 
3S;  Finley  v.  Robertson,  17  S.  Car.43s; 
Taylor  v.  Rowland,  26  Tex.  293; 
Quigley  v.  Roberts,  44  III.  503;Bonne1l 
V.  Holt,  89  111.  71;  Montgomery  v. 
Carlton,  56  Tei.  361;  Boyd  v.  Roane, 
49  Ark.  397;  Parker  ti.  Starr,  21  Neb. 
-680;  Milard  -u.  Marmon,  116III.  649; 
Drake  v.  Henshaw,  47  Iowa  291; 
Tucker  t>.  Bean,  65  Me.  352;  Cook  v. 
Rogers,  64  Ala.  406;  Carver  v.  Carver, 
64  Ind.  195. 

The  judgment  is  valid  until  set  aside. 
Bernecker  v.  Miller,  44  Mo.  toi; 
England  !>.  Garner,  90  N.  Car.  107;  Sim- 
mone  ti.  McKay,  5  Bush  (Ky.)  25; 
Frierson  u.  Travis,  39  Ala.  150.  That 
It  is  absolutely  void  see  Whitney  v. 
Porter,  23  IH.  445;  McDaniel  v.  Car- 
rell,  19  111.  2J6;  s.  c,  68  Am.  Dec. 
587;  Linnville  v.  Darby,  1  Baxt.  (Tenn.) 
306;  Allsmillert'.  Trentchenlcht,  5  S.W. 
Rep.  (Ky.)  746;  Piercy  v.  Piercy,  5  W. 
Va.  199. 

Where  tiwre  was  an  actual  appear- 
ance by  guardian  the  decree  is  valid, 
ihough  there  Is  no  record  of  the  fact. 


Hopper  V.  Taylor,  i  Head  (Tenn.)  353, 
And  where  one  decree  has  been  set 
aside  because  there  was  no  guardian  ad 
litem,  a  subsequent  decree  In  the  same 
cause  wilt  not  be  set  aside  for  the  some 
reason,  the  record  showing  no  appoint- 
ment.    Tuttle  V.  Garrett,  74  III.  444. 

The  omission  to  appoint  a  guardian 
does  not  affect  the  jurisdiction  of  the 
court.  Sims  v.  N.  Y.  Dentistry  Coll., 
35  Hun  fN,  Y.)  344. 

The  case  is  not  at  issueunUlaguard- 
ian  ad  litem  has  been  appointed  and 
filed  an  answer.  Daily  v.  Reid,  74 
Ala.  415;  Ewing  v.  Ferguson,  33  Gratt. 

<v..)  S48. 

The  Code,  section  387,  making  valid 
judgments  against  infants  and  certain 
other  persons,  in  cases  where,  being 
parties  defendant,  they  are  not  person- 
ally served,  does  not  apply  to  cases 
where  there  has  never  been  any 
service  upon  the  infant,  nor  upon  any 
person  representing  him.  Stancill  v. 
Gay,  93  N.  Car.  463;  Perry  v.  Adams, 
98  N.  Car.  167. 

Where  the  statute  provides  for 
service  on  non-resident  defendants  by 
publication,  service  may  be  made  upon 
non-resident  infants  in  that  manner. 
Bryan  v.  Kennett,  113  U.  S.  179; 
Walkenhorst  v.  Lewis,  34  Kan.  420. 

1.  AppointmABt  br  Plaintiff— Jud- 
son  V.  Storer,  5  N,  J.  L.  544;  Fear- 
ing V.  Clawson,  i  Hall  (N.  Y.)  55; 
Knickerbocker  v.  De  Freest,  3  Paige  (  N . 
Y.)  304;  Mockey  v.  Grey,  3  Johns.  (N. 
Y.)  iqi;  Clark  v.  Gilmanton,  13  N.  H. 
515;  Kesler  v.  Pennington,  59  111.  134. 
The  appointment  must  be  made  before 
the  court  can  pass  on  the  case.  Roach  ii. 
Hix,  57  Ala.  576.  So  where  infants  are 
non. residents  who  have  been  served  by 
publication.  McDermaid  v.  Russell, 
41  III.  489;  Mace  f.  Scott,  17  Abb.  N. 
C.  (N,  Y.)  100;  Walker  v.  Hallett,  1 
Ala.  379;  Graham  v.  Sublelt,  6  J.  J. 
Marsh.  (Ky.)  44;  Shropshire  v.  Reno, 
5  Dana  (Ky.)  583;  Swan  v.  Horton,  14 
Gray  (Mass.)  179;  Stinson  r.  Pickering, 
70  Me.  373.  And  it  is  the  duty  of  the 
court  to  see  that  a  guardian  is  appointed 
whether  theplaintiffmovesornot.  Cov. 
&.  Lei.  Ry.Co.fl  Bush  {Ky.)  468;  Conck- 
lin  V.  Hail,  3  Barb.Ch.  (N.  Y.)  136.  The 
court  will  appoint  the  clerk  of  the  court 
or  an  attorney.  Carter  v.  Montgomery, 
3  Tenn.  Ch.  455;  Cook  v.  Rawdon,  6 
How.  Pr.  (N.  Y.)  133. 
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on  to  conduct  the  suit  in  person.^  The  guardian  ad  litem  can 
employ  an  attorney  to  conduct  the  suit,*  but  the  infant  defendant 
is  personally  liable  for  the  costs  in  the  event  the  suit  goes  against 
him.' 

Infancy  is  an  affirmative  defence  and  must  be  specially  set  up* 
in  the  answer,  but  the  burden  of  proof  is  on  the  infant  to  make 
out  the  defence." 

S.  Soitt  in  Xqnity. — Chancery  regards  the  infant  as  a  privileged 
person,  and  while,  in  general,  the  rules  regulating  suits  at  law  are 
applicable  to  suits  in  equity,  chancery  is  able  to  exercise  a  lai^er 
discretion  and  can  adopt  such  means  as  are  necessary  fully  to 


Met.  (Ky.)  might  be   enforced  hy  MccuUon.     Bjr 

^    50   Me.   021  the  act  concerning  guardians  and  wariM 

Stupp  V.  Holmes,  48  Mo.  Sg;  Bursen  v.  provision   is   made   for  the    TXising  of 

Goodspeed,  60  Hi.  177;  Patton -u.  Furth-  n<eanB  to  pa^  debto  against  tiie  minor's 

mfer,  16  Kan.  39.     See  Sims  i/.   N.  Y.  estate  by  a  sale   of  his   property  under 

DentistrvColl.,  35  Hun  (N.  Y.)  344.  the    direction    of   the    proliate    court 

An  infant  was,  by  his  general  gnard-  Held,  tiiat  a  EheriiTs  sale,  and  deed  ei- 

ian,  made  a  party  defendant  to  an  ac-  ecuted   in   pursuance   thereof,  under  a 

tion  of  ejectment,  upon   the  verdict  in  judgment  in  partition  awarding  eiecu. 

which  the  lower  court  rendered  judg-  tion  for  costs  against  a  minor  distrihu- 

mcnt  in  his  favor,  and  this  court  against  lee,  vested  title  in  the  purchaser  of  the 

him  after  ke  came  of  age,  but  without  minor's  interest.     Laughter  v.  Seela,  59 

any  entry  showing   appearance  by  him  Tex.  177. 

as  an  adult,  and  he  filed  a  bill  for  the  A  fund  in  chancery  should  not  be 
recovery  of  the  land  within  three  years  given  up  without  securing  the  guard- 
alter  he'  came  of  age.  Held,  that  the  ian's  costs.  Sheahan  v.  Circuit  Judge, 
judgment  in  ejectment  was  no  bar  to  ii  Mich.  69.  An  infant  is  not  liable 
the  new  tuit,  Boro  i'.  Harris,  13  Lea  for  costs  on  a  bill  for  the  recoveir  of 
(Tenn.)  36.  land  descended  to  them.  Tuttle  v.  Gar- 

On   coming  of  age  he  is  allowed  to  rett,  74  III.  444, 

plead  or  demur  anew  if  it  is  necessary  4.  Roe  *'.   Angevine,  7  Hun  (N.  Y.) 

to   protect   his   rijjhts.     Stephenson  :■.  679.     See  Bryant  t',  Pattinger,  6  Bush 

Stephenson,  6  Paige  (N.Y.J  351.     Or  (Ky.)   473;    Clemson  v.  Bush,  3  Binn. 

amend  hU  answer,     Winston  Ti,  Camp-  (Pa,)    413;   Campbell    ti,    Wilson.    23 

bell,  4  Hen.  &  M.  (Va.)  477.     And  see  Tex.  15^;  Shiver   ...   Shelback,  1  Ball. 

Bulkley  v.  Van  Wyck,  5  Paige  (N.  Y.)  (U.  S.)  165. 

536;  Coffin  a.  Heath,   6   Met.   (Mass,)  In  some" States   evidence  of  infancy 

76.     The  plainlifT  can  then  amend  his  may  be  given  under  the   general  issue. 

bill  and  waive  an  answer   under   oath.  Wailing  z:  Toll,  9  Johns.  (N.  Y.)  141; 

Stephenson  v.  Stephenson,  6  Paige  (N,  Thrall  v.  Wright,  38  Vl,  494;  Cutts  r. 

Y.)  J53-  Gordon,  13  Me. 474;  Da  Costa  t'. Davis, 

1,  Gott  V.  Cook,  7  Paige  (N.Y,)sai;  4  Zabr.  (N,J.)  319. 

Doe  w.  Brown,   8   Blackf    (Ind.)   444;  Where  there  are   several   issues  and 

Colgate  V.  Colgate.  23  N,  J,    Eq.   372;  the  pica  of  infancy  is   proved,  the  case 

Carter!'.  Montgomery, 2 Tenn. Ch,  455.  ends  at  once.     Rohrer  v.  Morningstar. 

8,  Ooit*.— Perry  man   v.   Bui^ster,  6  18  Ohio  579. 

Port.    (Ala.)    99;    Gardiner    v.    Holt,  On  a   suit   on   a  judgment,   infancy 

Strange  1217;  Bryant  f.  Llvermore,  20  cannot  be  pleaded.     Ludwickc  n.  Fair, 

Minn.  313:  and  see  Smith  v.  Smith,  69  7  Ired.  L,  (N.  Car.)  413. 

111.  308;  but  sec  Morgan  r.  Morgan,  11  B.  Roberts   v.   Bethell,   la   C.  B.,  K. 

Jur.  N,  S.  213,  for  costs  on  misconduct  S,  778;  State  v.  Arnold,  13  Ired.  L.  (N. 

ofguardian.  Car,)  :a4. 

Under  the  Probate  act  of  ioth  March,  Where  the  plaintiff  replies  a  ratifica. 

1843,  the  share   of  each   distributee.  In  tion,  the  infant  has  the  burden  to  show 

the  partition  of  an  estate,  was  liable  for  (hat    the   ratification   was    also    mode 

costs  in  proportion  to  the  share  he  re-  during  infancy.     Bay   v.  Gunn,  i  Den. 

ceived,    and    the    payment    of   which  (N,  Y.)  108. 
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protect  the  interests  of  the  infant.'  So  equity  will  not  hold  an 
infant  to  strict  rules  of  pleading,  but  will  allow  him  to  take  ad- 
vantage of  any  defence  whether  pleaded  or  not.*  The  court  will 
see  that  proper  service  has  been  made  on  the  infant,'  and  will 
require  an  enquiry  into  the  merits  of  every  case  before  a  decree  is 

1.  Pace  V.  Face,  19  Fla.  438.  infant  showed  error  on  their  face  GufE- 

An  Infant  suitor  or  defendant,  when  clent  to  justify  the  court  in  setting  the 

brought   into  court,  becomes  the  ward  decree  aside  on  bill  filed   by  the  infant, 

of  the   court,   whose   duty  it  is  to  see  Lloyd  v.  Kirkwood,  112  111.  319. 
that  his  rights  in  the  subject   matter  of        The  infant  can  object  to  the  jurisdic- 

the    litigation    are  properly  presented  tion  on  the  ground   that  the  remedy  is 

and  protected.     If  the  general  guardian  at  law  and  not  in  equity,  although  the 

fails   to   appear,   the   court   should  ap-  guardian  has  not  raised  the  objection  in 

point  a  guardian  ad  litem  to  look   after  his  answer.   Bowers  v.  Smith,  10  Paige 

the    infant's    rights.     If   the   guardian  (N.  Y.)  193. 

who  undertakes  this  trust,  whether  he  S,  In  a  suit  in  equity  against  infants, 
!«  the  general  guardian  or  guardian  ad  process  should  be  served  upon  them  and 
/iVem,  fails  to  properly  protect  the  In-  a  guardian  ad  litem  appointed  by  the 
terests  of  the  ward,  it  is  the  duty  of  the  court  to  defend  them,  notwithstanding 
court.  Jim  spontc,  to  compel  him  to  do  their  legal  guardian  is  also  a  party;  but 
so  whenever  that  fact  comes  to  the  where  a  general  guardian  appears  and 
knowledge  ol  the  court.  The  court  makes  the  defence  required  by  law  and 
should  sec  that  the  proper  pleadings  is  heard  by  the  court  as  the  representa- 
are  made  to  present  any  defence  the  in-  live  of  the  infant,  such  action  is  equiva- 
fant  may  have.  Lloyd  -v.  Kirkwood,  lent  to  his  affeinlmeni  as  guardian  ad 
112  111.  329.  Equity  will  not  suffer  litem;  but  the  cause  should  not  be 
ttie  interests  of  an  infant  to  be  preju-  heard  without  answer  in  behalf  of  in- 
diced  by  admissions  or  laches.  Long  fant  defendants.  Thompson  v.  McDer- 
;■.  Mulford,  17  Ohio  St.  484;  Milly  v.  mott,  19  Fla.  853;  Walker  v.  Hull,  35 
Harrison,  7  Coldw.  (Tenn.)  191,  Mich.  488. 
"  ■■'                                          'o  be  found         The  mode  for  the  r " 


where  the  court  has  Interfered  and  in-  to  answer  bills  in  equity  issuing  against 

stituted    an    Inquiry,   by  a  reference,  in  infants,    prescribed    by    the    13rd      rule 

order   to  ascertain   whether  the  suit  is  of  Chancery  Practice,  is  e*c/iijitie  of  all 

for  the  benefit  of  an  infant;  and,  as  oc-  other  modes;   and  hence  service  on  in- 

casion   required,  the  court  has  changed  fant  defendants   personally,  whose  pa- 

a  guardian  and  the  position  of  the   in.  rents  are  living  and  not  interested  ad- 

fant  in  order  to  have   its   rights   better  versely  to   Ihem,  whether  they  are  of 

protected."     Bowen   i*.   Idley,  1    Edw.  tender  years  or   have   nearly   attained 

Ch.  (N.  Y.)  148.  And  the  court  can  or-  their  majority.  Is  irregular;  and  the  ap- 

der  the  infant  to  be  placed  on  theother  pointment  of  a  guardian   ad  litem  on 

side  of  the  case,  if  it  is  shown  that  he  such  service  is  premature  and  errone- 

is  on  the  wrong  side.   Le  Fort  -a.  Dela-  ou9.     Hlbbler  v.  Sprowl,  71  Ala,  50. 
field.  3  Edw,  Ch.  (N.  Y.)  32,  Where  the   formalities   are    not    all 

%.  Westbrook   v.   Munger,  64  Miss,  complied  with  the   decree   may  be   set 

S7S;  Price    v.    Crone,    44    Miss.    571;  aside.  Ivey  v,  Ingram,  4  Coldw.  (Tenn.) 

Turner  Ti.  Short,  4  S.W.Rep.(Ky,)  347;  ijg;  Swam  i'.  Fidelity  Ins,  Co.,  1:4  Pa. 

So,  the  court  protects  the  rights  of  an  St  iqjj  Girty  v.  Logan,  6  Bush  (Ky.) 

infant  without  the  necessity  of  his  filing  8;  O^Hara  v.  McConnell,  93  U,  S.  150; 

a  cross  bill.     Gilmore  v.  Gilmore,  109  Stimsoo  tj.  Pickering,  70  Me.  573;  Rob- 

111.  277,  erts   V.   Stanton,   3   Munf.   (Va,)    IJ9; 

Where  a  bill  to  establish  and  enforce  Crockett  ti.  Drew,  j  Gray  (Mass.)  399. 
a  resulting   trust  as   against   an   infant         If  a  decree  be  entered  by  the  couii, 

heir  showed  upon  its  face  that  the  al-  ordering  a  sale  of  the  lands  of  infantt, 

leged  trust  arose  twenty-five  years  be-  before  a  guardian  ad  litem  is  appointed 

fore  suit,  and  the  court  rendering  a  de-  for  them,  and  before  he  files  an  answer 

cree  therein  gainst  the  infant  failed  to  for  them,  and  under   such   decree   the 

require  the  guardian  ad  litem  to  set  up  lands  of  infants  he  sold,  and  the  sale  be 

the  laches  in  defence,  it  was  held  that  confirmed    by  the    court,   any   one  of 

the  proceedings  and  decree  against  the  these  infants   may   within   six   months 
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entered.!  An  infant  cannot  be  made  a  party  to  a  bill  for  discovery, 
as  he  does  not  answer  under  oath.* 

4.  Validity  of  Judgments  and  DocreeB. — When  a  decree  in  equity 
has  been  rendered  against  an  infant,  after  a  full  hearing,  where  a 
guardian  ad  litem  has  appeared  and  answered  and  process  has 
been  duly  served,  it  will  not  be  reversed  except  for  fraud,  collu- 
sion, or  some  material  error;*  but  where  there  has  been  a  defect 

after  he  attains  the  age  of  twenty-one,  In  foreclosure  suite  against  an  infant 
appear  in  (he  suit,  whether  it  be  ended  a  guardian  ad  litem  is  alwaj'B  neces- 
or  not,  and  have  these  decrees  reviewed  sary.  Stinson  v.  Pickering,  70  Me.  173. 
and  reversed,  and  on  such  a  reversal  of  An  infant  residing  with  its  mother, 
such  decrees  for  this  error  the  title  of  who  is  a  widow  and  a  resident  of  another 
the  purchaser  of  the  land  falls,  and  the  State,  will  not  be  presumed  to  have  a 
parties  must  by  proper  proceedings  by  guardian  residing  in  this  State,  and  in 
(he  court  be  put  in  statu  que.  Hull  v.  a  suit  against  such  infant  for  (he  pur- 
Hull,  26  W.  Va.  1.  See  also  Ewing  v.  pose  of  foreclosing  a  mortgage  on  real 
Ferguson,  33  Gratt.  (Va.)  548.  estate  situated  in  thia   State,  it  will  be 

In  Tennessee  8  guardian  may  waive  sufficient   to  state   in   the  affidavit   for 

aervtce  on  the  infant.     Scott  v.  Porter,  service  of  notice  by  publication:  "That 

2  Lea  (Tenn.)  324.  said     ,    .     .     are  non-residents  of  the 

1,  DvcrM  Pro  OoafsBM.— A  guardian  State  of  Nebraska,  and  that  service  of 

ad  litem  cannot  admit  away  the  righls  a  summonB  cannot  tie  made  upon  them 

of  the  infant;  nor  will  a   bill  be   taken  In   this   State."     Davis   v.    Huston,  ij 
Neb.  18. 

When   the   defendants   to   a  bill  for 

I.   25s;  Hamilton  foreclosure  are  some  of  them  infants,  it 

1.  Gilman,  ii  111.  360;  Wells  v.  Smith,  is  irregular  and  erroneous  to  render 

-    ..  ..  ..  lecree  of  sale  wil'  .      .   ^    . 

o  the  register  to 

vhether  the  premises  are  susceplibfe  of 

',   Daily  v.  Reid,   74  division,  whether  a   sale   of  part  only 

Ala.  415;  Jones  v.  Jones,  56  Ala.  613;  would  not  be  sufEcient,  whether  the  in- 

Hooper  V.  Hardie;  80  Ala.  114;  Englisli  tereat  of  the  infants  requires  a  sale  in 

V.  Savage,  j  Oreg.  518;  Tucker  v.  Bean,  parcels,  and  what  parcel  should  be  first 

65  Me.  351;  Turner  v.  Jenkins,  79    111.  sold.      Bojle  *.  Williams,  7a    Ala  351. 
238;  Burt   V.   McBain,   29   Mich.   260;         I.  Le^ett  u.  Sellon,  3  Paige  (N.  Y.) 

Lane  v.  Hardwicke,  9  Beav,  148;  Barker  84. 

V.  Hamilton.  3  C0I0.Z91;  Thompsons.         3.  IMorvai  Binding. — "An  infant  de- 

McDermott,   19   Fla.   851;  Quiglcy   v.  fendant  is  as  much   bound  by  a  decree 

Roberte,  44  111,  503;  Rhoads  v.  Rhoads,  in  equity  against  her  as  a  person  of  full 

43  111.  339;  Bank  of  U.  S.  v.  Ritchie,  8  age;  therefore,  if  there  be  an  absolute 

Pet.  <U,  S.)  ij8;  Wright  v.   Miller,  8  decree  against  a  defendantwhois  under 

N.  Y.  9;  Dow  -u.  Jewell,  31  N.  H.  470,  age,  she  will  not  be  permitted  to  dis- 

486;  Greenwood  v.  New  Orleans  etc.,  pute  it,  unless  upon  such  grounds  as  an 

13  La.  Ann.  426;  Hanna  v.  Spotts,  5  B.  adult  might  have  disputed  it,  as  fraud, 

Mon.  (Ky.)  363;   Cowan  v.  Anderson,  collusion   or  error.     ...     She    may 

7  Coldw.  (Tenn.)  191;  Heath  v.  Ashley,  either  impeach  the  decree  on  the  ground 

15  Mo.  393.  -  of  fraud  or  collusion  between  the  platn- 

An   infant  cannot  be  compelled   in  tilf  and  her  guardian,  or  she  may  show 

equity  to  testily  in  a  case  in  which  he  is  error  in  the  decree.     She  may  also  show 

a  party,  and  (he  court  may  suppress  his  she  had  grounds  of  defence  which  were 

deposition  freely  given  if  it  is  unfavor-  not    before    the    court     or    were    not 

iible  to  his  cause.     Moore   v.   Moore,  4  insisted  on  at  the  hearing;  or  that  new 

.Sandf.  Ch.  (N,  Y.)  37;Serlei'.  St.  Eloy,  matter    has   subsequently  arisen   upon 

J   P.  Wms.   386.     But   see   Bennett   v.  which    the     decree    may     be     shown 

Welch,  15  Ind.  333.  wrong."     Ralston  v.  Lahee,  8  Iowa  17; 

An  infant  may  at  anytime   impeach  s.  c,  74  Am.  Dec.  101.     Or  that  the 

a  decree  in  favor  of  hit  guardian  and  merits  of  the  case  w 
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m  the  proceedings  the  infant  may  lose  his  rights  by  laches.*  This 
rule  is  subject  to  the  exception  that  in  many  jurisdictions  an  in- 
fant is  allowed  his  day  in  court  after  he  arrives  at  his  majority  to 
come  in  and  show  cause  why  the  decree  should  not  be  made  abso- 
lute.    If  he  does  not  come  in  he  is  bound  by  the  decree.* 

In  the  case  of  a  decree  of  foreclosure  of  a  mortgage  on  property 


And  Bee  Turther  Gregory  v.  Molee- 
worth,  3  Atk,  636;  Richmond  v.  Tay- 
leur,  I  P.  Wme.  734;  1  Dan.  Ch.  Pr. 
•1(4. 

Re  Hogton,  L.  R.,  18  Eq.  573;  Rivers  *, 
Durr,  46  Ala.  418;  In  re  Livingston,  34 
N.  Y,  55?;  English  v.  Savage,  5   Oreg. 

-   "■*  e  II.  Chicago  etc.  R.  Co., 


518;  McXem 


.   Fishi 
,  ,  .,..__,    Smith    V. 

McDonald,  41  Cat.  484;  Wills  v. 
Spraggin,  3  Gratt.  (Va.)  ^67;  Martin  v. 
Weyman,  16  Tex.  460;  Allman  v.  Tay- 
lor, lot  III.  185;  lAoyA  V.  Klrkwood, 
113  111.  3^9;  Mutual  Life  Ins.  Co.  v. 
Schwamer,  36  Hun  (N.  Y.)  373;  Sira- 
moni  f.  Goodell,  63  N.  H  458;  Ashton 
r.  Ashton,  31;  Md.  496.  So  a  decree  in 
favor  of  an  infant  plaintiff  ca 
reopened  by  him  except  foi 
Johns       "  '     --■ 


objection  to  the  possession  and  made  no 
defence  to  the    proceeding.     Wllliamur 

V.  Williams,  94  N.  Car,  731.  Ani 
see  Williamson  v.  Hartman,  u2 
N.  Car.  336. 

Where  judgment   was  confeaecd  by 
the   attomej-.   and    it   was    allowed  Eo 

ind   for    six    years   after   the   i 

came  of  age,  it  wui 
lost  his  right  to  set  i1 
Cook,  i8  Md.  130;  s 
681.  See,  however, 
mond,  41  Md.  548. 

3.  Inlut'R  Dmr  In  Conrt. — Kuchen- 


S"  MUs.  514;  Waring  v.  Reynolds,  3  B.     became  of  age,  it  wus  ieid  that  he  had 
on.  (Ky.)  59;    Marshall   T      ""  *  

"      Car.)     ' 


.,  79  Am 


beise 


/.  Beckert,  . 


111. 


[71; 


i-.Beclon,  3  Jones  Eq.  (N.  Car.)  419; 
Zirkle  t>.  McCue,  26  Gratt.  (Va.)  517; 
Williamson  t:  Gordon,  ig  Ves.  114;  cV". 
Clark  V.  Piatt,  30  Conn.  382. 

There  is  no  appeal  from  a  refusal  to 
"pen  a  judgment.  Phillips  v.  Alle- 
ghany  Co.    R.   Co.  (Pa.).  3  AU.  Rep. 


V.  Clark,  67  Ind.  2S9;  Simpson  1 
exander,  6  Coldw.  (Tenn.)  619;  Wright 
V.  Miller,  i  Sandf.  Ch.  (N.  Y.)  103;  a- 
Ct  59  Am.   Dec.  447;  Waring  v.  Key- 
be     nolds,  3  B.   Mon.  (Ky.)   m;   Harris  v. 
fraud.     Youman,  Hoff.  Ch.   (N.  Y.)  178;  Ral- 
Lahee,  8  Iowa  17;  s.  c.,  74  Am. 


-l-  Walker   i 


Mulvea 


^°"»in  r.  Shoup.  76  III.  146';  McMur- 
;•.  ■  McMurray,    60     Barb.     (N. 

_    17;    Wickers  ham    v.     Timmons, 
vt:»-wa    367;     Waples     v.    Waples, 
^L  (Del.)  458;  Mason  v.  Debow, 
^r.    (N.  Car.)    178;   Townsend    v. 
,. .  -45    Mo.    401;    Lloyd    V.    Kirk- 

I'^^Zm.^      an  ill.  319. 
H^^  •^  ^sre   the   record    showed    that 
t-<i  S-  ain   ad  litetn 


Wilkinson  v.  Oliver,  4  Hen. 
iiMuii.  ■(Va.)45o;  Coffin  v.  Heath,  6- 
Met.  (Mass.)  76;  Scottish  Manitoba. 
Investment  etc.  Co.  i^.  Blan chard, 
2  Manitoba  Rep.  154;  Dow  v- 
Jewel],  s  I  N.  H.  470;  Mair  11. 
Kerr,  2  Grant  (Up.  Can.)  213;  Long, 
V.  Mulford.  17  Ohio  St.  484;  Moss  v. 
,,.„_.,         .     ^.  Story,  80  Ky. 


^ 


/<?i^ 


76   111.   iS;     Hall,  79  Ky.  40;  Cox  i 

64. 

The  decree  should  contain  a  clause 

providing  for  the   day  in    court  in    the- 

iollowing  words:  "And  thisdecree  is  to 

be  binding  on   the  defendants,  unless. 

on   being   served   with   subptena,  they 

shall,  within    six    months    alter    they 

shall    attain    the   age    of   twenty-one,. 

show  unto  this  court  good  cause  to  the 

.  inted   In     contrary ."     By  the  practice  established 

led  for  the     under  this  rule,  if  the  infant  defendant 

to   assert     is  dissatisfied  with   the  defence  which 

ts   delayed     has  been  made  for  him  and  wishes  to 

was     make  a  new  defence,  he  must,  in  gencr- 

ieid     al,  wait  until  he  has  attained  the  age  of 

years,    but.    upon    special 

..^    ..,  es   shown,   ht  may   obtain 

.«a  proceeded  to  an  end;  and  all  leave  to  make  a  new  defence  during 
*"  vi/-  ^^'^^  necessary  was  a  final  decree.  his  infancy,  and  in  such  case,  in  order 
^J^*>«re  the  plaintiff  was  in  possession  to  bind  him  by  the  decree  to  be  made, 
(l^  *•■  suit  for  partition  was  progressing,  he  will  be  treated  as  a  complainant 
»^  *-lle  Infants,  for  a  number  of  year*  and  be  bound  accordingly,  with  no  right 
(J^^*"  reaching  majority,  raised  no  to  show  cause  against  the  second 
6»3 


effort  r 


(((^■■^^^^^-four  years  old. 

(li**    tf»^  cause  would  not  be  opened 

r^h^*"     *''*'"  *°  assert  their  rights,  when     circumsti 
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of  an  infant,  the  infant  is  allowed  his  day  to  show  cause,  but  only 
for  error  in  the  decree,  and  he  will  not  be  then  permitted  to  go 
into  the  accounts,  or  to  redeem  the  mortgage  by  paying  what  is 
due."  The  more  usual  practice,  however,  is  not  to  foreclose  but 
to  sell  the  property,  and  in  that  case  the  sale  is  absolute  without 
any  day  to  show  cause.* 

There  is  a  growing  tendency  to  put  Judgments  at  law  on  the 


aground  of  fraud,  collusion  or  error,  he  N.  Car.    14;  UiayA   v.   Kirkwood,    1 11 

mar  proceed  by   original  bill  without  111.  329;  and   that  Is  true,  even  though 

waiting  to  attain  hU  majoritj.     McLe-  the   decree   Itself  may  be  rever»ed  for 

more  D.  Chicago  etc.  R.  Co.,  j8   Miss,  error.     England    t/.  Gamer,  90  N.  Car. 

C14.  197;  Allman   v.   Taylor,    lot    11).   185; 

But    the  court   retains  control  over  Wright  v.  Miller,  1  Sandf.  Ch.  (N.  Y.) 

the   method    of   attacking   the  decree.  103;  Gwinn  v.   Williams,  30   Ind.   374 

Field  v.  Williamson,  4   Sandf   Ch,  (N.  (where  the  judgment   was   obtained  bj 

Y.)  613,  where  the  Vice  Chancellor,  the  guardian  to  defraud  the  infant). 

-says:  "I   think   the   counsel  err  in  the  So  an   infant  is  concluded  by  a  de- 

erfect  which  they  give  to  this  provision  cree  enforcing  a  vendor's  lien,  though 

of  the  decree.     It  does  not  permit  tiim  he  had  a  title  that   his   guardian   failed 

to   assail   the  decree  in  any  mode  that  to  assert.     Cocks  v.  Simmons,  57  Miss. 

he  pleases,  without  regard  to  the  course  183. 

«f  practice  pursued  by  theadult  defend-  Inftnt  FlalntUf , — A  decree   need  not 


show  cause  except  in    give    a    day    to   infant  complainants, 
needing  adapted  to  the    Jameson  v.  Moseley,  4  Mon.  (Ky.)4t6; 

:  of  the  case;  and  in  order  to  In-      McCly    1!.   Norris,    4    Giim.  (111.)  370, 


stitute  such,  he  must  iirst  obtain  the  383;  Brown  i>.  Armistead,  6  Rand, 
leave  and  direction  of  the  court.  Not  (Va.)  504;  Williamson  v.  Johnston,  4 
that  the  court,  in  a  case  of  anv  doubt,  Mon,  (Ky.)  355;  Becton  v.  Bccton,  3 
■would  refuse  leave,  but  that  there  is  a  Jones  Eq.  {N.  Car.)  412;  Simpson  v. 
cound  judgment  and  discretion  to  be  Alexander,  6  Coldw.  (Tenn.)  619,631; 
exercised  in  each  instance,  both  as  to  Cannon  v.  Hemphill,  7  Tei.  iS|,  301. 
the  probable  cause  for  granting  leave  1.  ForBclDmre. — "In  decrees  of  fore- 
and  the  most  expedient  mode  of  effect-  closure  against  an  infant  there  is.  Be- 
ing the  object."  The  infant,  however,  cording  to  the  old  and  settled  rule  of 
need  not  wait  until  he  is  of  age,  but  practice  in  chancery,  a  day  given  when 
inajr  apply  for  redreee  against  the  de-  be  comes  of  age,  usually  six  months,  to 
tree  as  soon  as  he  sees  fit.  Newland  i:  show  cause  again_sl  the  decree  and 
Gentry,  18  B.  Mon,  (Ky.)  666;  Rich-  make  a  better  defence,  and  he  is  enti- 
mond  V.  Tayleur,  !  P.  Wms.  736.  tied  to  be  called  in  for  that  purpose  bj 

If  this   cfaure  is  omitted,  the  decree  process  of  subptcna.''     1  Dan.  Ch.  Pr. 

Tnay   be   set  aside.     Beeler  r,  Bullitt,  4  •167)1;     Jackson    v.   Turner,  t   Leigh 

Bibb   (Ky.)    n;    Wright   t,.   Miller,   4  (Va.)    iig;   Mills   l.   Dennis,  i  Johns. 

Barb.  [N.  Y.)  600;  Townsend   i>.  Cok,  Ch.  (N.  Y.)  ,^7;  Dow  r.  Jewell.  11  N. 

45   Mo.  401;  Coffin   i'.    Heath,  6  Mel.  H.  470,  491;  ijoffin   v.    Heath,  6   Met. 

(Mass.)  76.  (Mass.)  76. 

The  rule  allowing  an  infant  his  day  The  infant  cannot  redeem  his  prop- 
has  been  abrogated  in  some  jurisdic-  ertv  when  it  has  once  been  foreclosed, 
tions.  Phillips  ».  Dusenberry,  8  Hun  Matlack  v.  Galton.  3  P,  Wms.  353; 
(N.  Y.)  34S;  and  it  never  applied  to  an  Williamson  f.  Gordon,  19  Ves.  114) 
infant  trustee.  Walsh  v.  Walsh,  116  Mills  v.  Dennis,  3  Johns.  Ch.  fN.  Y.; 
Mass.  377.  367;  McCiay   t:  Norris,  4  Gilm.  (HI.) 

PtiTdiMn      tor     Valtie, — A      decree  370. 

against  an  infant  will  not  he  set  aside  to  This  rule,  however,  does  not  tpaXj 

affect  the  rights  of  a  purchaser  for  val-  to  cases  where  there   has  been  fTvud  or 

ue   without   notice   who   has    acquired  collusion   in   obtaining   the   decree.      1 

rights  under  It.     Bennett   v.    Hammill,  Dan.  Ch.  Pr.  "173;  Loyd   v.   Maoadl, 

3Sch.&Lef.{IrighCh.)5^6;Gronfierir.  i  P.  Wms.  73. 

Fuymlrol,  t9Cal.629;Joj'cei'.  McAvoy,  3.  Booth  v.  Rich,  i  Vem.  195;  Cooke 
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same  footing  as  decrees  in  equity,  and  to  hold  them  binding 
where  the  infant  has  had  full  opportunity  to  make  his  defence, 
and  infancy  is  regarded  as  a  personal  defence  that  may  be  waived, 
and  whether  the  plea  is  set  up  or  not,  the  judgment  against  an 
infant  properly  before  the  court  is  as  obligatory  on  him  as  if  he 
were  of  full  age  ;*  but  in  any  event  the  judgment  or  decree  cannot 
be  set  aside  except  by  some  direct  judicial  proceeding  instituted 
for  that  purpose  * 

TL  BUPOmBlLlTT  FOB  CsiMl.— An    infant's  responsibility  for 
crime  rests  on  his  capacity  to  entertain  a  criminal  intent.   The  law 

V,  PareoriE,  1  Vem.  429;  Mille  v.  Den-     Cochran  v.  Violet,  37  La.   Ann.   317. 

nis,  sjohns.  Ch.  (N.  Y.)  367;  Smiths.     Equity   may,  however,  interfere   to  set 

,   Bradle7,6  Sm.&  M.  (Miss.)  ^5;  Brown     aside  a    judgment    against    an    infant 


V.  Armistead,6Rand.(Va.J504;  Creath  where   the   plaintiff  has    no   equitable 

V.   Smith,   3o   Mo.  113;    Wlfkinaon   v.  claim.    L'Amoureux  T.Crosby, 3  Paige 

Oliver,  4  Hen.  &  Mun.  CVa.)  4.iio.    And  (N.  Y.)  422;  s.  c.,  22  Am.  Dec.  655. 

see  Hendricks  v.  Mclean,   18   Mo.  32,  "In   the   case  of  Rawles  ».  Slate,  56 

45,  where  the  court  lays  down  the  gen-  Ind.  433,  it   was   decided   that  the  fact 

eral  rule:   "That  no  day  is  given  where  that  a  guardian   ad  litem  had  not  been 

the  decree  directs  the  sale  of  land  to  appointed  for  an   infant  defendant  in  u 

be  made  for  the  payment  of  debts,  and  bastardy  suit,  was  not  suRicient  ground 

the  convej'ance  is  not  to  be  made  by  for   arresting   the   judgment    therein." 

tlie  infant.     Where   he    is  required  to  De  Priest  w.  State   rel.    Harris,  68  Ind. 

unite  in  the  conveyance,  or  to  make  the  ;6g. 

conveyance,  time  IE  given  him   to  show  It  is   to   be   noted,   however,   that  a 

cause  against  the  decree  after  his  ma-  judgment  will  not  be  set  aside  if  the  in- 

turity."     Winston  v.  Campl>ell.  4  Hen.  fant  has  become  of  age  before  the  judg- 

&   M.  (Va.)   477;    Rogers   v.  Clark,  4  ment   is   entered,  and  therefore  an  affi- 

Sneed  (Tenn.)  46S.  davil  that  the   defendant  was  an  infant 

The  court,  however,  has  authority  to  at  the  time  of  the  filing  of  the  answer 

set  aside  the  sale  and  order  a   new  one,  was  Meld  insufHcient.  Stupp  v.  Holmes, 

where  it  Is  for  the  interest  of  the  infant,  48  Mo.  89. 

and   may   do   this   on   its  own  motion.  3.   Livingston  1-.  Noe,  i   Lea  (Tenn.) 


167;  Duncan  v.  Dodd,  2  Paige  (N.  Y,)  Trapnall  v.  State  Bank,  18  Ark.  53; 
99.  And  still  more,  where  there  Is  any  Day  v.  Kerr,  7  Mo.  416;  Lloyd  v.  Ma- 
fraud  In  the  trdnsaction  the  court  will  lone,  23  111.  43;  Tucker  v.  Moreland,  10 
interfere.  Howell  v.  MilU,  53  N.  Y.  Pet.  (U.  S.)  59;  Martin  r.  Weyman,  z6 
3J3.  Tex.  460.  But  the  infant  can  proceed 
1.  "While  the  court  will  always  be  for  any  matter  not  presented  at  the 
careful  of  the  rights  of  infants,  it  hearing.  VaughanTi.  Hudson,  59  Miss. 
wilt  not,  in  all  cases,  set  aside  irregular  431. 

judgments  against  them,  asof  course;  it  So  an  infant  cannot  defend  a  suit  on  a 

will  not  do  so  where  it  appears  from  the  judgment  on  the  ground   that  the  judg- 

■   otherwise,   thai   the   infant  ment   was   obtained   against  him  while 


iuSered  no  substantial  injustice."  Syme  an  infant.  Ludwick  v.  Pair,  7  Ired. 
V.  Trice,  q6  N.  Car.  243;  McCrosky  v.  (N.  Car.)  433;  Townsend  o.  Cok,  45 
Parks,  13  S.  Car.  90;  Phillipa  v.  Dusen-     Mo.  401.     But  see  Etter  v.  Curtis,  7  W. 


berry  ,8  Hun   (N.   Y.)   348;   Bickel  v.  &  S.  (Pa.)  170. 

Ersklne,    43     Iowa     213;     Morgan   v.  "To  impeach  a  decree  on  the  ground 

Thorne,   7    M.    &    W.  400;    Fuller  v.  of   fraud  or  collusion,  the   infant  may 

Smith,  49  Vt.  353;  Rankin  V.  Kemp,2i  proceed   either  bv  a   bill  of  reviewer 

Ohio    St.     651;   Gotlendorf  r.    Gold-  supplemental  bin'ln  the  nature  of  a  bill 

Schmidt,  S3  "N.   Y.    110;    Richards  1'.  of   review,   or   he   may  so  proceed  by 

Richards.  10  Bush   (Ky.)6i7i  Pond  r.  original  bill.     He   may  also  impeach  a 

Doncghuy,  18  B.  Mon.  (Ky.)  5^8;  Mar-  decree  on  the  ground  of  error  bv  origi- 

shall   V.  Fisher,   t  Jones   L.   (N.  Car.)  nal  bill,  and  he   is   not  obliged,  for  that 

111;  Ludwick  V,  Fair,  7  Ired.  (N.  Car.)  purpose,  to   wait   till    he  has   attained 

4)j;  Kemp  i/.Cook,  18  Md.  130;  and^/.  twenty-one-"     Dan.  Ch.  Pr.  •164. 
697 
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regards  children  under  seven  years  of  age  as  conclusively  incapable 
of  committing  crime.'  Children  above  that  age  may  be  convicted 
for  committing  crime,  but  the  law  protects  children  between  the 
^es  of  seven  and  fourteen  who  are  accused  of  crime  by  requiring 
the  prosecution  to  establish  the  capacity  of  the  child  to  entertain 
a  criminal  intent  by  clear  and  strong  proof.'  As  it  is  commonly 
put,  there  is  a  presumption  that  a  child  between  the  ages  of  seven 
and  fourteen  \s  prima  facie  incapable  of  committing  crime,  but 
this  presumption  may  be  rebutted.'  A  person  over  fourteen  is 
prima  facie  responsiiale  for  crime.  It  is  commonly  stated  as  an 
exception  to  the  above  rule,  that  a  male  infant  under  the  age  of 
fourteen  is  conclusively  presumed  incapable  of  committing  rape, 
but  it  may  be  doubted  whether  this  rule  is  law  in  America* 

1.  I  Hale.P.C.  >7;  I  Hawk.,  P.  C.  i;     sponsibility  for  the   commisdon  or  the 
t  Russell,  Crimes   t)  I  Bishop,  Cr.  L.,    crime,  the  legal  presumption  of  his  In- 


Y.)  4J< 
163;  Cc 


'•\  People  Ti.  Townsend,  3  Hill  (N.     nocence  on  account  of  his  tender  vea 


«r)\  State   v.   Guild,    id  N.  J.  L.  no  longer  existE;  but  in  absence  of  such 

)m,  V.  Mead,   10   Allen  fMass.)  proof  the  legal  prcBuraption  must  pro- 

398;  State  «.  Goln,  9   Humph.  (Tenn.)  duce   an   acquittal."      Willet  v.Cora., 

175;  Marsh  ti.  Loader,  14  C.  B..  N.  S.  13  Bush   (Ky.)   230   (perjury);  Parker 

SJ5.     This  filing  of  ages  is    wholly  ar-  ti.    State,    20    Tex,    App.    451;   Reg.  *. 

bitrary,and  perhaps  the  only  real  value  Adams,  i  New   Zeal.  L.  R.  (Ct.  App.) 

of  it  is  in  ascertaining  where   the   bur-  311.     And   see   State   v.   Toney,  15  S, 

den  of  proof  lies.  State  f.Aaron,4  N.J.  Car.  409;  which  holds   thai   Independ- 

L.  131;  B.C.,  7  Am.  Dec. 592.  These  ages  ent  evidence  of  capacity  is   not  essen- 

are  changed  by  statute  in  some  States,  tial. 

e.g.:     "No  person  shall  in  any  case  be         S.   Godfrey   v.    Stale,   31    Ala.  323; 

convicted  of  any  offence  committed  be-  State   ti.   Bostick,  4   Harr.  (Del.)  563; 

fore  he  was  of  the   age   of  nine  years,  Irby  i>.  State,  32  Ga.  496;  Hill  *,  State, 


ir  of  any  offence  committed  between    63   Ga.    578;    s.   c,  36   Am.  Rep.  1 
e  years  of  nine  and  thirteen,  unless  it     State   11,  Goin,  9   Humph.  (Tenn.)  1 
shall  appear  b^  proof  that  he  had  dis-     Stage's  Case,  5  City  H.  Rec.  i 


crellon    BufficienE    to    understand    the  4.   The   rule  of  "the    English   law   is 

nature  and  illegality  of  the  act  const!-  based  on  the  assumption  that  a  boy  un- 

tuting    the    offence."      Paschal's   Tex.  der  fourteen  is  physically  undeveloped. 

Dig.,  art.  1638.     See    Wusnig  v.  State,  and  therefore  incapable  of  committing 

33  Tex.  651;  Stale  n.   Barton,    17   Mo.  rape.   The  rule  as  first  adopted  in  Ohio 

288;  Angelo  ti.  People,  96  111.  Jog;  t.  c,  is,  that   whether   a   boy   is   physicallv 

36   Am.  Rep.  132   (irresponsible   up  to  capable   of  committing  rape  is  a  ques'- 

ten  years).     In  New  York   the   age  of  tion   of  fad  depending  on  climate,  and 

responsibility  is  fixed  at  twelve.     Penal  in  countries  where  boys  develop  earlv. 

Code,  4  19.     In  California  at   fourteen,  a   boy   under  fourteen  may  be  entirely 

Penal  Code,  J  26.  capable  of  committing  rape.     The  fact 

S.  State   V.    Learnard,   41    Vt.    581;;  of  puberty  may  be  shown  and  the  pre- 

Com.   T!.   Mead.   10  Allen  (Mass.)  39!);  sumpHon  rebutted.     Williams  ti.  State. 

Stephenson  ti.  State,  28  Ind.  272;  Stale  14   Ohio   222;  s.  c,  45   Am.   Dec.  536, 

V.  Adams,  76   Mo.   355;  State  11.  Tice,  The  burden  is  on  the  State  to  prove  ca- 

90  Mo.  112;  Statef.Fowler,s2  ra.103;  pacity  for  the  crime.    Hiltabiddle  i-. 

Carr  v.   State,   7   S.    W.   Rep.  (Tex.)  State,   35   Ohio   St.   55;  s.   c.,  31;   Am. 

328;  Angclof.  People,  96  III.  2og;  3.  c.,  Rep.    ^92;  Wagoner   v.   Slate,   $   Lea 

36   Am.   Rep.    132;    Stale   v.  Pugh,  7  (Tenn.)   352;  s.   c,   40   Am,   Rep.  36; 

Jones  (N.  Car.)  61.     But   see   State   v.  State  i'.  Jones,  3  S.  Rep.  (La.)  57.     But 

Arnold,  13  Ired,  L.  (N.Car.)  1S4;  Law  see  contra  that  the  presumption  is  con- 

I'.  Com.,  7s  Va.  885;  s.  c,  40  Am.  Rep.  elusive.     Reg.  11.  Phillips,  8  Car.  &  P. 

750.     "When   the   prosecution  satisfies  736;  State  v.  Handy,  4  Harring.  (Del.) 

the  jury  that  the  infant,  at  the  time  he  566;  Williams   -a.   State,   20  Fla.   777; 

committed    the  offence,   knew  it   was  Stephen   ti.   State,  11   Ga.  135.     It  has 

wrong,  and  was  aware  of  his   legal  re-  been   held  that   a  boy  under   fourteen 
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INFANTICIDE— INFER.  Deflniuoii, 

An  infant  accused  of  crime  does  not  defend  by  guardian,  as  in 
civil  process.'  His  confessions  may  be  used  against  him  *  but  his 
minority  must  be  clearly  made  out.*  He  cannot  plead  that  the 
crime  was  committed  at  the  command  of  his  parent  or  guardian  ;* 
when  illegally  imprisoned  his  remedy  is  habeas  corpus.^ 

An  Infant  is  liable  to  bastardy  process*  He  is  bound  by  his 
recognizance  to  appear,' 

See  also  vol.i,  p.  327,  AGE,  IN  CRIMINAL  LAW,  and  vol.  4,  p. 
683,  Criminal  Law,  V.  Capacity  to  commit  crime^2).  Infancy. 

IHFAircICIDE.— See  Homicide. 

INFECTIOTTS  AKHULS.— See  Animals;  Health;  Quaran- 
tine. 

IHFSa.— See  note  8. 


may  be  convicted  of  an  attempt  to 
commit  r»)e.  Com.  ii.  Green,  l  Pick. 
(Mbbg.)  -j&>i  People  v.  Randolph,  a 
Parker  Cr.  (N,  Y.)  174.  See  contra 
State  V.  Sam.,  1  Wins).  (N.  Car.)  300. 
1.  Word  V.  Com.,  3  Leigh  (Va.) 
473- 


1.  Car 


T  V.  State,  7  S.  W.  Rep.  (Tex.) 
328.  In  Stole  V.  Guild,  10  N.  J.  L.  163; 
s.  c.,  iS  Am.  Dec.  404,  a  boy  of  twelve 
jreara  of  age  was  convicted  of  murder 
on  hU  own  confession,  with  imperfect 
corroboration  by  circumstantial  evi- 
dence. See  Sute  v,  Bostick,  4  Horr. 
(Del.)  563;  Stale  u.  Aaron,  4  N.  J.  L. 
J31 ;  8.  c,  7  Am.  Dec.  S9^' 

S.  The  infant  may  tesUfy  to  his  own 
age.  Cheever  v.  'Congdon,  34  Mich. 
196;  State  V.  Cain.  9  W.  Va.  559; 
WaUon  V.  Brewster,  i  Pa.  St.  381 
{stmbUy,  Hill  v.  Eldridge,  liG  Mass. 
134.  The  opinion  of  medical  eupcrtg  is 
admissible.  State  v.  Smith,  Phill.  L. 
(N.  Car.)  joi;  but  the  age  must  be 
made  out  by  sworn  testimony,  and  the 
jury  cannot  judge  on  inspection.  Ste- 
phenson V.  StAte,  1%  Ind.  271;  Morse 
V.  State,  6  Conn.  9.  See  conira  that 
the  jury  may  judge  on  inspection. 
State  V.  Arnold,  13  Ired.  (N.  Car.) 
"  ;  People   v.   Townsend,  3   Hill  (N. 


Mead,  10  Allen 
(Mass.)  398;  Humphrey  v.  Douglass, 
10  Vt,  71;  State  V.  Learnard,  41  Vt, 
585. 

B.  Cathing  f .  State,  f>i  Ga.  243. 

«.  Chandler  ir.  Com.  4  Met.(Ky.)66. 

7.  State  V.  Weatherwai,  12  Kan. 
463;  Fagin  v.  Go^n,  la  R.  I.  398. 

Book*  Goiunlt«d  In  the  PreparaUon  of 
Thta  Artlcls.— Schouler,  Domestic  Re- 
lations (3rd  ed.)  1882;  Field,  Law  of 
InfanU  (ist  ed.)  1888;  Tyler,  Infancy 


and  Coverture  (2nd  ed.)  1883;  Ewell's 
Leading  Cases  on  Infancy  {ist  ed.) 
1876;  Eversley,  Domestic  Relations  (ist 
ed.)  1885;  Reeves,  Domestic  Relations 
(ind  ed.)  1888;  Bishop,  Marriage  and 
Divorce  (6th  ed.)  1881;  Perry  on  Trusts 
(3rd  ed.)  1882;  Lewin  on  Trusts  (8th 
ed.)  :88s;  Schouler,  Executors  and 
AdminUtrators  (2nd  ed.)  1889;  Will- 
iams on  Executors  (6th  Am.  ed.)  1877; 
Daniells,  Ciiancery  Practice  (stti  Am. 
ed.)  r879;  Jones  on  Mortgages  l4(h  ed.) 
1889;  Tfiomas  on  Mortgages  (2nd  ed.) 
1887;  Parsons  on  Contracts  (7th  ed.) 
1883;  Wharton  on  Contracts  1882;  Ben- 
jamin on  Sales  (slh  Am.  ed.)  1888; 
Pollock  on  ContVacU  (Watd's  ed.) 
1885;  Randolph  on  Commercial  Paper 
l886;Lindleyon  Partnership  {2nd  Am, 
ed.)  18S8;  Same  Rapalje's  ed.  i88S; 
Same  Wentworth's  Notes  i8S8;  Slorv 
on  Agency  (7th  ed.)  1882;  Morawelz 
on  Corporations  (2nd  ed.)  1S86; 
Waterman  on  Corporations  1888;  Tay- 
lor. Private  Corporations  (2nd  ed.) 
1888;  Cook,  Slock  and  Stockholders 
1887;  Hawes,  Parties  to  Actions  1884; 
Barbour  on  Parties  (2nd  ed.)  1884; 
Freeman  on  Judgments  1881;  Bishop, 
Criminal  Law  17th  ed.)  1882;  Cooiev 
on  Torts  (2nd  ed.)  1888;  Shearman  and 
Redfield  on  Negligence  (4th  «d.)  1888; 
Bigelow  on  Estoppel  (4th  ed.)  1886; 
Herman  on  Estoppel  and  . 
cata  1886;  Greenleaf  on  E 
1883. 

B.  "We  think  the  judg 
maiim  (the  law  never  pre. 
more  misleading  bv  subi 
word  'inferred'  for  'presu 
former  is  a  stronger  word  tl 
(in  connection  with  the  wo 
for  the  purpose  of  excluding 
dence.  To  infer  is  derivi 
Latin    in/erre,  compount: 
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INFERENCE— INFERIOR  COURTS. 

nn'EILEB'CS. — A  deduction  or  conclusion  from  facts  or  propo- 
sitions known  to  be  true.* 

mFEBIOa  COUHXa— (See  Courts,  vol.  4  p.  453).— The  tech- 
nical meaning  of  this  term  is  courts  of  special  and  limited  juris- 
diction, which  are  erected  on  such  principles  that  their  judgments 
taken  alone  are  entirely  disregarded,  and  whose  proceedings  must 
show  their  jurisdiction.  The  expression  is  also  used  as  synony- 
mous with  courts  not  of  record.  In  American  constitutional  law 
the  term  also  applies  to  courts  from  which  an  appeal  or  writ  of 
error  lies  to  a  higher  court.* 

from,   and   '  ferre,' \o   carry   or   bHng,  Bank  i'.  JudBon,  8  N.  Y.  2j(}.     And  see 

iind   its   strict   meaning   is   to  bring  a  the  distinction  recognized  in  i  Bl.  Com. 

result  or  conclusion    from    something  207;  x  Bl.  Coin.  33. 

back  of  it,  that  is,  from  some  evidence  Ail  courts  from  which  an  appeal  ties 

or  data  from  which  it  may  be  logical)/  are   inferior  courts,  in  relation  to   tlie 

deduced.     But  to  presume  is  from  the  appellate    court,    before    which     their 

Latin  frasumere.  consisting  of  ' pra^  judgment  maj  be  carried;  but  the/  are 

belbre.and 'jBfflere,' to  take,  and  signi-  not   therefore    inferior    courts   in    the 

ll<:s  to  take  or  assume  a  matter  before-  technical  sense  of  those  word*.    The/ 

hand,     without     proof — u>     take     for  apply  to  courts  of  special  and   limited 

jjranted.  jurisdiction,  which  are  erected  on  such 

"We   do   not   euppose  jurors   would  principles  that  their  judgment*  taiien 

wt-igh  these  words  in  the  light  of  such  alone,  are  entirely  disregarded,  and  the 

a  verbal  criticism,  but  we  know  of  no  proceedings    must    show    Iheir     juris- 

t>etter  way  to  illustrate  the  substantial  diction,     MaR5hali.,  C.  J.,  in  Kempe'a 

differencein  the  impression  which  these  Lessee   ».  Kennedy,  5  Cranch   (U.S.) 

two  words  are  calculated  to  make  on  185.     The  inferior  courts  of  the  United 

the  common  mind."     Morford  v.  Peck,  States   are  all   of  limited  jurisdiction, 

ift  Conn,  385.  but    they   are    not    therefore    inferior 

1.  Gates    u.   Hughes,   44    Wis.   336.  courts  in  the  technical  sense  of  those 

An    inference    Is    something    inferred  words,  whose  judgments,  taken   alone, 

from  precedent  matter,  separated  from  are  to  be  disregarded.     McCormick  i'. 

which     it     is     a     mere     absurdity    in  SuUivant,  10   Wheat.  (U,  S.)   199;  Ex 

language.      There   may   be    precedent  parte    Watkins,  3    Pet.    (U.   S.)    193; 

matter  and  no  inference,  but  there  can  Kennedy  v.  Ga.  St.  Bank,  8  How.  (U. 

be  no  inference  without  precedent  mat-  S.)  61 1 ;  Ruckman  v.  Cowell,  1    N.  Y. 

ter;    they    must    stand     together,  and  i;o7.      Circuit   courts   are   not   inferior 

oannot    be    separated.      Chambers    v.  courts   in   the   technlcBl   lense  of   the 

Hunt,  3  Harr,  (N.  J.)  ^c^  books,  but  they  are  so  in  some  respects. 

When     the     facts     themselves     are  They  are   subordinate   to  the  supreme 

directly  attested,  the  jury  may  deduce,  court,  and  their  jurisdiction  is  special 

or   infer,  or  frtsumt  from   them   the  and    limited    both    in    regard    to    tlie 

truth  or  falsity  of  the  main  proposition;  nature  of  the  cases  on  which  they  can 

and    the    principal    question    may    be  decide  and  the  nature  of  the  parties  who 

thereby  determined  in  the  affirmative  may  come   into   them.     Livingston   v. 

or   in   the   ne^iative,  as   the  conclusion  Van  Ingen,  1  Paine  (U,  S.)  ^8. 

may   necessanlj   follow     the    attested  "A  preliminary  question  is:  What  is 

premises.      Gates   r.  Hughes,  44   Wis.  meant  in  this  constitution  by  the  term 

336.  'inferior  courts'?    The   relator's   argu- 

S.  The  rule  for  jurisdiction  is   that  ment  is  largely  based  upon  what  coun- 

nothing  shall  be  intended  to  be  out  of  sel  suppose   to   be   the    common    law 

liie  jurisdiction  of  a  superior  court  but  definition  of  an   inferior   court,  which 

that  which  specially  appears  to  t>e  so;  always  means  a  court  which  is  not  one 

and,  on  the  contrary,  nothing  shall  be  of  the  four  great  courts   of  the   realm; 

intended   to  be  within  the  jurisdiction  that  is,  the  court  of  chancery  and  the 

of  an  Inferior  court  but  that  which  is  so  three  great  common  law  courts  sitting 

expressly  alleged.      Peacock   -u.  Bell,  i  at  Westminster.  Tomlyn,  Law  Diet. 

Saund.   73   &  ns.;  Yales   v.  Lansing,  7  "Another  less  accurate  distinction  is 

Johns.   (N.  y,)   407;  Chemung   Canal  found  in  the  distinction  between  courts 
700 
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INFIDEL— INFIRMARY—INFIRMITY— INFLICT. 

IBlflDXL — (See   WITNESS). — One   who   does   not  believe    the 
Christian  religion.* 

IHFIBJUAT. — See  note  2. 

nrPEUIITY.— A  disease ;  a  malady ;  feebleness.* 

IHFLICT. — See  note  4. 


of  record,  whose  records  establish  them- 
eelves  and  are  valid  judgments  in  them- 
selves, and  courts  not  of  record,  pro- 
ceeding under  special  conditions  whose 
jurisdiction  is  not  presumed.     .     .     . 

"An  American  constitutional  use  of 
the  word  refers  to  relative  rank  and  au- 
thoritVi  and  not  to  intrinsic  quHlitv." 
Swift  u.  Judges  of  Wajne  Circ.  Ct. 
(Mich.),  7  West  Rep.  Soo.  And  see 
Davev  v.  B.  C.  R.  &  M,  R.  R.  Co.,  10 
Wis.ss3. 

"What  tests  are  to  be  applied  In  de- 
tennining  the  question  of  infeHoritv? 
It  may  be  «olved  bj  showing  that  tlie 
court  Is  either  placed  under  the  super- 
visorj"  or  appellate  control  of  those 
named,  or  that  the  jurisdiction  conferred 
upon  it  is  limited  and  confined.  Con- 
ceding that  the  act  in  question  does  not 
place  the  court  which  creates  it  under 
the  supervisory  control  of  the 
court,   and   only  allows    appeal* 


rights  and  franchisee,  both  ai 
the  people  and  private  persong,  U'  e 
cannot  be  otherwise  than  an  Inferior 
tribunal  in  the  strictest  sense  of  the 
word."  A  board  of  supervisors  of  elec- 
tions is  such  within  the  meaning  of  an 
act  giving  circuit  courts  supervision 
and  control  of  proceedings  before  in- 
ferior triliunals.  Cunningham  v. 
Squires,  i  W.  Va.  431;  s.  c.  9S  Am. 
Dec.  770. 

I.  Omichund  V.  Barker,  Willes  541 
And  see  Hale  v.  Everett,  53  N.  H.  57. 
"The  -infidel'  is  one  who  doe«  not 
recognize  the  inspiration  or  obligation  of 
the  lloly  Scriptures,  or  the  generally 
recognized  features  of  the  ChristEan 
religion.  The  'atheist'  is  one  who  does 
not  believe  in  the  existence  of  a  God." 
In  an  action  upon  an  insurance  policy 
it  is  not  competent  to  show  that  the 
lit  deceased  was  an  Infidel  in  order  to  draw 
id  the  inference  of  suicide.  Gibson  v. 
o  be  prosecuted  directly  American  Mut.Life  Ins.Co.,37  N.  Y.  580, 
to  the  supreme  court,  yet  it  will  still  be  3.  In  a  contract  by  physicians  to  pre- 
an  inferior  tribunal  if  its  jurisdiction  is  scribe  for  and  attend  the  inmates  of  the 
limited  and  inferior.  General  jurisdic-  county  infirmary,  the  Infirmary  may 
tion  is  that  which  extends  to  a  great  consist  ofseveral  buildings.  Johnson  i>. 
variety  of  matters.  Limited  jurisdic-  SantaClara  Co.,  28  Cal.  54^. 
.,__    _, .._^  ____,.„ J. _?__.__    ,_         .    ,.,_,. — "nC^lli 


tion,  also  called  specific  and  ii 


that    whii 

:h    ext 

ends    only 

specified 

causes. 

"     Slate  V. 

Mo.  200. 

"All  CO' 

iirtsfrc 

writ  of  en 

•or  lies 

relation  tc 

J  thecc 

lurt  before  1 

3.  Webster  quoted  in  Collins  II.  State, 


certain  24  Tex.  App.  l49;s.c.,5S.  W.  Rcp.8 

■Daniels,  66  In  this  case  it  was  held  that   a   statute 
providing  that  the  written  testimony  ol 

n  appeal  or  a  witness,  taken  at  the  examining  trial 

ir  courts  in  of  the  accused,  can  be  read  in  evidence 

which  their  when   he   by  reason  of  bodily  infirmity 

judgments  may  be  carried  and  by  which  cannot  attend,  does  not  require   a   per- 

they  may  be  reviewed,  annulled  or  af-  manent  infirmity.     A  witness  who  had 

firmed.     It  is  in  this  latter  sense  that  been  left  a  chronic  Invalid  by  an  attack 

the  framers  of  our  constitution  used  the  of   measles,   was   held   to  be   suffering 

words    inferior    courts.     Thej'    meant  from   an   infirmity  within  the  meaning 

thereby  courts  whose  judgments  could  of  the  a 

■"          iewed  and  their  errors  corrected  '    "  ' 


by  another  and  a  higher  tribuni 
gent  V.  State,  18   Ala.   5J4;   Ex  parte 
Roundtree,    51    Ala.    42;  Saunders  v. 
State,  5;  Ala.  42. 

"A  tribunal  which  is  not  a  comti 
law  court,  which  does  not  proceed 
cordjng  to  the  course  of  the  comti 
law,  a  newly  created,  limited  and  s 
cial  jurisdiction  from  which  ~"  "" 
is  allowed  by  statute, 


does  not  necessarily  imply 
direct  violence.     There  is  no  more  ap- 
propriate use  of  the  word  'inflict'   than 
in  connection  with  punishment,  and  to- 
'inflict  punishment'  clearly  includes  im- 
prisonment  and    involuntary    restraint. 
as  we]]  as  hanging,  beheading  and  whip- 
ping.    We  can  have  no  doubt  that  any 
bodily  harm  which  Is  caused   to  be  suf- 
appeal     fered   by   the   act  of  the  accused  is  an 
■■        -       'injury  inflicted'  within  the  meaning  of 
"     n.    I/.    Mscloon,   101 
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a7>op-b.  INFORM  A  TION. 

mOBXATION  (Ciiminal).  —  See  Criminal  Law;  Criminal 
Procedure;  Quo  Warranto. 

I.  Definition,    Criminal  Infonnation,     IV.  Forms  of  lafotmatloD,  706. 

702.  I.    Signature      and       Verifica- 

II.  Source,  702,  fi'oit,  707. 
III.  When  Information  Lies,  702.                       a.   Concluiiom,  •^m. 

t.  Right  to  File  Informaiion^lti^.  3.  Sufficiency, -jiji. 

2.  Constitutional  and   Statutory  4.  Amendiaent,  "jit^ 

Prokibilioni  Against  In/or-  V.  Information  in  nature  of  QnoWar- 
mations.  703.  ranto,  709. 

L  Seflnitloii — Criminal  Informatioii. — An  information  is  an  accu- 
sation or  complaint  exhibited  against  a  person  for  some  criminal 
offence.  It  differs  from  an  indictment  principally  in  that  in  an 
indictment  the  facts  constituting  the  offence  are  presented  to  the 
court  upon  the  oath  of  a  grand  jury,  whereas  in  informations  the 
facts  are  presented  by  way  of  suggestion  or  information  upon  the 
oath  of  some  authorized  public  officer.* 

Information  is  also  a  proper  remedy  in  certain  civil  and  quasi 
civil  proceedings  as  well  as  in  those  which  are  strictly  criminal.* 

n.  Soaroe. — Prosecution  by  information  is  founded  on  the  com- 
mon law.' 

m.  When  Infonnation  Lies. — All  public  misdemeanors  which 
may  be  prosecuted  by  indictment  may  be  prosecuted  by  informa- 
tion in  behalf  of  the  commonwealth,  unless  the  prosecution  be 


I   for  the   same  offence. 
"Stateat>.  Nagle.  i7Blacltf  (U.S.  C.  C.) 

An  Inrormation  resembles   nol   only  i.  Bish.  Crim.  Proc.,  fj  141. 

an  indictment  in  the  correct  and  tech-  Information   Is  a   proper  remedj"  for 

nlcal    description   of   the   offence,   but  unauthorized  pOEECssion  of  lands  of  the 

also  in   actions  qui   tarn,  in  which   the  State.     Queen  v.  Hughes,  L.  R.,   i  P. 

informer  must  show  the  forfeiture  and  C.  App.  81;  Com,   1:    Heite,  6   I^eigh 

its  appropriation,  oral  least  the   pro-  (Va.)  JS8;  Queen  i^.  Blagden,  10  Mod. 

portion   given   him   b^  statute.      Com.  196.  And  against  an  imponerforlhe  du- 

V.  Messenger,  4  Mass.  465.  ties  on  smuggled  goods.     United  Stales 

A  justice  of  the   peace   cannot   hold  t'.  Lj'man,  iMason  (U.  S.)  48a.     And 

one  to  bail  for  an  offence  which  may  hy  where  a   statute  impose*  certain  Gne«, 

law   be   prosecuted  by  information  jai  one-half  to    be   paid  to   the   informer, 

/am,  as  well   as   indictment.     Com.  v.  State  of  Texas  ».  Gargia,  38  Tci.   543, 

Cheyney,  6  Mass.  347.  See   Ward   v.   Tyler,  1  Nott  &   tdcC. 

An  information   may  be  had  against  (S.  Car.)  33. 

a  justice  of  the  peace  for  taking  a  rec-  S.  "There  can  be  no  doul)t  that  this 

ogmzance    vith    insufficient     sureties,  mode   of    prosecution   by   infonnation 

Respublica   v.   Bums,   i    Veates  (Pa.)  (or    suggestion)   filed     on     record     br 

370.  the  king^   attorney  general,  or   by  his 

A  felony  cannot  be  prosecuted  by  in-  coroner  or  master  of  the  crown  office  in 

formation.     Com.  v.   Barrett,  g  t^igh  the  court  of  king's  bench,  is  as  ancient 

(Va.)665.  3B  the  common   law   itself"    4  Black. 

The  affidavit  of  a  private   individual  Com.  'iog. 

is   not  an    information    and   will    not  As  to  origin  and   history  of  infoima- 

therefore    supfiort    a    prosecution    for  lions  see  Pryme's  Case,   j   Mod.   459; 

crime.     State  v.  Kelm,  79  Mo.  515.  Rex  v.  Berchet,   i   Show.  106;  Bacon  s 

But  where   an   indictment   has  lieen  Abrldg., Information;  Coleon  Inrorma- 

quashed    because   of  InsulGcient   aver-  tion  '1  el  teg.;  4  Black.  Com.  "jio. 
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When  InfOTDBtlon  LIm. 


IN  FORMA  TION. 


Wbra  laficBaUon  Um. 


15s;  Rex  V.  Moi^an,  1  Doug.  314. 
But  this  sort  of  information  is  not 
known — or  not  generally — in  the  Amer- 
ican practice  .  .  .  &ur  prosecuting 
officers  will  grant  informationg  more 
freelj'  Ihan  tlie  English  attorney  gen- 
erals, and  more  freely  in  some  States 
than  in  olhers  .  .  .  yet  their  dis- 
cretion will  present  more  or  less  prac- 
tical obstacles,"  i  Bish.  Crim.  Proc,,  ^ 
141,  ».  7.  See  Atty.  Gen.  v.  Evart 
Brewing  Co.,  34  Micii.  461:  Bish.  Crim. 
Law,  ^{  346,  j66,  258,  638;  Reed  v.  C. 
"     Canal,    65     Me.    131.      See    Jjju* 


Wa, 


restrained  by  the  statute  to  indictment.*     But  it  may  not  be  ex- 
hibited for  treasons,  felonies,  or  misprision  of  treason.* 

1.  Right  toFile  Information. — In  England  informations  maybe 
filed  by  the  attorney  general,  ex  officio,  upon  his  own  discretion, 
without  any  leave  of  the  court.  During  a  vacancy  in  that  office 
they  may  be  filed  by  the  solicitor  general.*  In  the  United  States 
the  district  attorneys  have  a  right  to  prosecute  by  information  as 
a  right  inherent  in  their  office  without  leave  of  court.* 

2,  Constitutional  and  Statutory  Prohibitions  Against  Proceedings 
by  Information. — The  provision  in  the  constitution  of  the  United 


As  to  the  powers  and  practice  of  the 
attorney  general  and  other  officers  in 
filing  informations  see  Rexi'.  Wilkes,  4 
Burr.  2^27;  Wilkes  v.  Rck,  4  Bro.  P.  C. 
360;  Rex  V.  Phillips,  3  Burr.  1564;  Rex 
t'.  Plymouth,  4  Burr.  J089;  Rex  i.  Rob- 
inson, I  W.  Bl.  541 ;  Rex  v.  Joleffes,  2 
T.  R.  190. 

The  statute  4  and  5  W.  &  M.  18,  en- 
acted that  thecierk  of  the  crown  shall 
not  file  any  information  without  ex- 
press direction  from  the  court  of  king's 
bench.  4  Black,  Com.  •311;  Rex  -u. 
Brooke,  2  T.  R.  190.  This  statute  is 
said  to  have  been  in  force  in  Maryland. 
Killy  Rep.  Stat.  180.  But  not  in  Ala- 
bama, State  V  Moore,  19  Ala.  520.  It 
is  doubtful  if  tlie  statute  is  common  law 
in  the  United  States.  Bish.  Crim. 
Proc.,  5  143.  See  Com.  v.  Varner,  2 
Va.  Cas.  6l;  Com.  ti.  Ayres,  6  Gratt. 
(Va.)  668. 

1.  Com.  v.  Waterborough,  5  Mass. 
j^g;  Troy's  Case,  1  Mod.  5. 

"I  think  it  cannot  be  doubted  that  a 
criminal  information  is  a  criminal 
cause  or  matter;  it  only  differs  in  mere 
I'orm  from  an  indictment."  Per  Cole- 
ridge, C.  J.,  Queen  v.  Steel,  L.  R.  2, 
H^  B.  D.  40. 

It  lies  at  common  law  to  prevent  the 
usurpation  for  private  franctiise.  Com. 
V.  Arreson.  15  St.  R.  (Pa.)  130:  Cham- 
l>ers  i>.  Baptist  Educational  Society,  i 
B.  Mon.  (Kj.)  215;  Com.  v.  Lex,  6  B. 
Mon.  (Ky.)  397;  Com.  ir.  City  of  Frank- 
fort. 13  Bush  (Ky.)  iS..;. 

a.  Cole  on  Information  '9;  2  Hawk.. 
ch.  26.  i  3;  CuBh.  Pi.  &  Ev.,  C.  C.  69; 
Itiicon's  Abridg..  Information;  Com. 
I'.  Barrett,  9  Leigh  (Va.)  665. 

"In  England,  when  the  application 
ih  by  a  private  person  the  court  will 
not  always  grant  it.  though  an  indict- 
ment would  lie.  Ex  farle  Cransbv,  8 
Cas.  C.  C.  35*.;  Rex  i-.  Peach,  i  Burr. 
1:48;  Reg.  ■<•:  Marshall,  4  Ellis  &  B. 
47S;  Rex  V.  Smilhson.  4  B.  &  Atl.  861; 
1    Nev.  &    M.   77_s;  Anonymous,  Loffl 


3.  Cole  on  Information;  Rex  v.  Phil- 
lips, 3  Burr.  1654;  Rex  v.  Mayor  of 
Plymouth,  4  Burr.  1089;  WilWs  i-. 
King,  4  Bro.  P.  C.  360;  4  Burr.  2553. 
They  may  also  Ije  filed  by  the  queen  s 
coroner  and  attorney  (commonly  called 
the  master  of  the  crown  office);  but 
not  without  previous  leave  of  the 
court  of  queen  B  bench,  given  in  open 
court,  and  a  recognizance  t>eing  en- 
tered into  bv  the  prosecutor,  pursuant 
to  statute.  Cole  on  Inform.  2.  But  in 
practice  the  attorney  general  seldom 
exhibits  an  information  unleaa  so  di- 
rected by  one  of  the  house  of  parlia- 
ment, the  lords  of  the  treasury,  or  the 
commissioneiG  of  some  public  depart- 
ment.    Cole  on  Inform.  9. 

4.  I  Bish.  Crim.  Proc.,  t,  144;  Res- 
publica.  Griffith,  2  Dall.  (Pa.)  112; 
State  V.  Dover,  9  N.  H.  468. 

B7  Wliom  Made. — An  information  is 
the  ofRcial  act  of  the  state's  attorney, 
and  not  the  act  of  the  person  upon 
whose  affidavit  it  is  made:  and  it  must 
clearly  appear  on  the  face  of  the  in- 
formation that  the  charge  against  tlie 
accused  is  preferred  by  the  attorney. 
Prophit  i:  State,  12  Tex.  App.  333; 
Thompson  -a.  State,  it,  Tex.  App.  39; 
Johnson  v.  State,  17  Tex.  App.  230. 

A  justice  of  the  peace  cannot  hold 
one  to  bail  for  an  offence  which  may  by 
land  l>e  prosecuted  by  information  qui 


ib.Google 


INFORMATION.  Vbra  UcmMte  Xte. 

States,  that  "  no  person  shall  be  held  to  answer  for  a  capital  or 

otherwise  infamous  crime  unless  on  presentment  or  indictment  of 

a  grand  juiy,"'  except  in  certain  cases,  applies  only  to  prosecutions 

tam   a»   well   as  indictment.     Com.  v.  Sawy.  (U.  S.)  211;  i;  Nat.  Bank   Reg. 

Cheney,  6  Mass.  347.  321^ 

As  to  informations  qui  lam.  Bee  Ket-  The   violation    of  the    stAtutc   ef  the 

land  V.   Cassius,   z  Dall.   (U.  S.)  365;  United  States  prohibiting  anj'  person 

Merriain    v.   Lanedon,  lo   Conn.  461;  who  has  been  removed  from  ttie  Indian 

State  T.  Garcia,  38  Ten.  543.  country        from        returning        thereto 

1.  Const.    U.   S.,    amend,     article  5.  majr     be     punished     by     information. 

In      United      States       courts.       An  U,  S.  v.  Howard,  17  Fed,   Rep.  638. 

offence   against  the  laws  of  the  United  Where     congress     has      reduc^     a 

States,  which  is  of  a  character  not  capi-  crime   from   the   grade  of  infamous  to 

tal  or  infamous,  may  be  prosecuted  in  that  of   a    misdemeanor   the   offender 

the  courts  of  the  United  States  by  an  may    be    prosecuted    by    information. 

information  according  to  the  course  of  U.   S.   v.   Cross,    i    McArth.   (D.  C.) 

the   common    law.     United    States    v.  149.     And  all  crimes  and  offences  com- 

Sheppard,  1   Abb.  U.  S.   Rep.  431;  U.  mitted   against   the   election   franchise 

S.  V.  Maxwell,  3   Diil.  (U.   S.)  271;  11  which  are  not  infamous  may  be  prose- 

Int.  Rev.  Rec.  148;  U,  S.  v.  Walier,  i  cuted  either  by  indictment  or  infOTma- 

Sawy.  <U.  S.)   701;  Stockwell  v.  U.  S.  tion  filed  by  a  district  attorney.     U.  S. 

13   Wall.  (U.  S.)  531;  United  States  v.  Rev.  Stat.,  4  1023. 

Isham,   17    Wall.   {U.   S.)  496;  United  The   following  offences   against   the 

States  I'. Mann.  1  Gall,  (U.S.) 3; United  United  Slates  have  been  held  not  to  be 

States   V.  Block,  4   Sawy.   (U.S.)  211;  Infamous   and   may   be   prosecuted   by 

United  States  r.  Miller,  3    Hughes  (U.  information:    Stealing   from   the    mafl. 

S.)  sy;  United  States  T.  Gates,  6  Fed.  U.  S.   v.   Wynn,  3  McCrary  [U.   S.) 

Rep.SS:;  Re  Wilson,  18  Fed.  Rep.  33,  166.    A  conspiracy  to  make  counterfeit 

"I  have  no  doubt  that  an  information,  coin.     U.   S.   v.   Burgess,   3   McCrary 

although  in  U>e  remote  past  it  was  used  (U.S.)  178.  Embezzlement.     U.  S.  v. 

as  an  instrument  of  oppression,  would,  Rellley,  20  Fed.  Rep,  (C,  C    Ne».)  46. 

if   authorized  by    congress,  be  a  con-  Passing  counterfeit  money.     U.  S.   !■. 

stitutional   and  lawful   proceeding    for  Field,   Jl    Bjatchf.   (C.  C.)   330.   Eir.- 

the  prosecution  of  offences  of  the  grade  bezzling    a    Iclte*   in    postal    cuslody 

of  misdemeanor  and  not  infiimous;  and  which  has  a   valuable  thing  enclosed. 

the    practice     and     precedents   in  the  U,  S.  f.  Baugh,  4  Hughes  (U.  S.)  501. 

federal  courts  seem  to  me  to  favor  such  Infunonj    CilinM. — Conspiracy    has 

a  proceeding  as  legal,   without  express  been  held  to  be  infamous  and  cannot 

enactment  authorizing  it,  in  cases  di-  be  prosecuted  by  information.     United 

rectly  affecting  the  public  service,  and  States  v.  Butler,  4  Hughes  (U,  S.)  511. 

such    an    information   corresponds,   in  See  United  Stales  i'.  Blackburn,  I   N. 

mv  iudement,  to  that  class  of  informa-  Y.  Weekly  Dig,  276. 

dons  which    the    attorney   general    in  In  United  States  i/.  Waddell,  nJ  U. 

England   would   file    sua    sfonit,   and  S.  76,  It  was  said  to  be  ■  very  aerioos 

would   be   filed  in  this  country  by  the  question  whether  the  crime  (sec.  5508, 

district  attomev."     Per  Cox,  J.,  U.  S.  Rev.  Stot.)  of  conspiracy  "to  injure  or 

7'  Brady   i  Crim.  Law   Mag.  (Sup.  Ct.  oppress,    threaten    or    Intimidale   any 

Dist  of  Col.)  73.  citizen  In  the  free  exercise  or  enjoy 

OlbncBi     Mot    lalkmoM.  —  Offences  ment  of  any  right  or  privilege  secured 

arising  under  the  revenue   laws  being  to  him  by   the  constitution  or  laws  of 

misdemeanors  merely,   and   not  "infa-  the    United   Sutes,  or   because   of  his 

mous  "  may  be   prosecuted  by  informa-  having   so    exercised   the   aaroe,"   etc., 

Hon  filed  by  the  district  attorney.     U.  etc.,   U   not   an  infamous   one  by   the 

S    V    Ebert    i   Cent.  Law  Jour.  105;  language   of  the    statute,  and  cantiol. 

U.  S.  w.  Buzzo,  iS  Wall,  (U.  S.)  115.'  therefore,   be   prosecuted   on   Informa. 

A  lunkrupt  who  makes  a  wilful  and  lion, 

fraudulent  omission  from  his  inventory  A   crime    puntehable    bj    Imprison- 

of  some  of  his  assets,  contrary  to  the  ment  In  a  state  prison  or  penJtentUr. . 

bankruptcy  statute,  may  be  prosecuted  with  or  without  hard  labor,  is  an  inf.. 

by    information.     U.    S.   v.    Block.    4  mous   crime,   within   the   proviMon    <f 
704 
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by  the  United  States.*  In  some  of  the  States  there  are  constitu- 
tional prohibitions  against  proceeding  by  information  in  any  case 
where  an  indictment  lies;'  in  others  the  restriction  is  limited  to 
cases  of  infamous  crimes.' 


the  fifth  amendment  of  the  constitution 
that  "No  person  shall  be  made  to 
answer  for  a  capital  or  otherwise  infa- 
mous crime  unless  on  presentment  or 
indictment  of  a  grand  jurj,"  and,  there- 
fore, cannot  be  prosecuted  by  informa- 
tion in  any  court  of  the  United  States. 
Mackin  v.  United  States,  117  U.  S. 
3jo;  Bx  farle  Wilson,  114  U.  S.  417; 
United  Slates  «.  Tod,  25  Fed.  Rep.  815. 

In  prosecuting  an  Information  to  en- 
force a  BCizure.  under  the  act  of  Aug- 
ust 6,  1861,  declaring  private  property 
used  in  promoting  insurrection  to  be 
"lawful  subject  of  prize  and  capture," 
issues  of  fact  should  be  submitted  for  a 
trial  by  jury  according  to  the  course  of 
the  common  law.  United  States  i^. 
Athens  Armorj',  i  Abb.  U.  S.  Rep.  129. 

It  U  not  necessary  that  a  criminal 
Information  should  show  either  that 
the  defendant  has  been  held  to  answer 
the  chai^  on  complaint  before  a  com- 
missioner, or  that  the  charge  had  been 
found  true  by  a  grand  jury.  U.  S.  v. 
MoUer,  16  Blatchf  CU,  S.)  65.  See 
U.  S.  V.  Renzone,  14  Blatchf.  (U.  S.)  69. 

Under  BeTenus  Laws. — See  U.  S.  v. 
Twenty-eight  Packages,  Gilp.  (U.  S. 
D.  Ct.)  306;  U.  S.  V.  A  Package  of 
Wool,  Gilp.  (U.  S.  D.  Ct.)  349. 

Admiralty — Belinre  Ei*«ntlal  to  Jnr- 
IMUctloa.— In  cases  of  information  an 
actual  seizure  of  the  res  prior  to  the  fil- 
ing of  the  libel  Is  eseential  to  the  juris- 
diction of  the  court.  The  Tug  May,  6 
BIm.  (U.  S.)  243.  And  such  precedent 
seizure  must  be  averred  in  the  libel. 
The  Lewellen,  4  Biss.  (U.  S.)  156. 

In  revenue  or  instance  causes  the  cir- 
cuit court  may,  upon  appeal,  allow  the 
introduction  of  a  new  allegation  into 
the  Information  by  way  of  amendment 
The  Edward,  i  Wheat.  (U.  S.)  261. 

See  generally  Schooner  Bolivia  and 
Cargo.  I  Gall.  (U.  S.)  75;  Schooner 
Harmony,  i  Gall.  (U.  S.)  125;  The 
Samuel,  i  Wheat.  fU.  S.)  9;  The  Emily, 
9  Wheat.  (U.  S.)  381;  The  Merino, 
9  Wheat.  (U,  S.)  391;  The  Palmyra, 
13  Wheat.  (O.  S.)  13;  Schooner  Hope- 
ful V.  United  States,  7  Cr.  (U.  S.)  389; 
Brig  Caroline  v.  United  States,  9  Cr. 
(U.  S.)  497. 

1.  In  State  OoniU. — "The  provisions  in 

the  constitution,   as  lirst  reported,  and 

10  C.  of  L.— 4s  ■  7f 


the  amendments,  all  have  reference 
solely  to  trials  in  the  courts  of  the 
United  States."  Per  Redkiblq,  J., 
State  V.  Keyes,  8  Vt.  63.  They  do  not 
restrict  the  States  in  the  prosecution  of 
capital  or  infamous  crimes,  to  the  com- 
mon law  indictments.  Noles  v.  State, 
24  Ala.  672;  State  v.  Jackson  ef  a/,,  ji 
La.  Ann.  J74;  State  v.  Anderson,  30 
La.  Ann.  js?:  Stale  v.  Shumbert,  i 
Richards  (S.'Car.),  N.  S.,  85;  State  t. 
Cowan,  19  Mo.  339. 

3.  No  person  shall  for  any  indictable 
offence  be  proceeded  against  criminally 
by  information  except  in  cases  arising 
in  the  land  or  naval  forces  or  in  the 
militia  when  in  actual  service  in  time  ot 
.!  danger.     Const,  of  Ky., 


art.  I,  4  10;  Const,  of  Miss.,  art  1,4  3I- 
Or  (in  PcHHSylvania,  Kentucky,  Ala- 
bama and  Missisaifpi)  by  leave  of  the 
court  for  misdemeanor  or  oppression  in 
office.  In  Alabama  and  Mississippi 
the  legislature  may  dispense  with  a 
grand  jury  in  certain  cases  of  petit 
crimes.  Const,  of  Ala.,  art  1,  \  g; 
Const  of  Miss.,  art.  i,  %  3.  Proceeding 
by  way  of  information  Is  said  to  be 
abolished  by  the  constitution  of  So»tk 
Carolina.  State  t.  Mitchell,  1  Bay.  (S. 
Car.)  367.  See  Cleary  v.  Dellessellne, 
1  McCord  (S.  Car.)  35. 

S.  In  Nevj  Tork  the  restriction 
applies  only  to  a  capital  or  other 
infamous  crime.  Const  of  U,  S.  (1889) 
art.  1,46.  In  Vermont  state's  attor- 
ney may  prosecute  by  information  all 
crimes  except  those  punishable  by 
death  or  Imprisonment  more  than  seven 
years.  Rev.  Stat  Vt,  ch.  86,  4  1618. 
In  Netv  Hampshire  any  offence,  the 
punishment  for'  which  may  be  death  or 
imprisonment  for  more  than  oneyear, 
is  triable  only  hy  indictment.  Gen. 
Laws  N.  H.,  ch.  260,  k  '■ 

In  what  cases  information  may  be 
the  tiasls  of  criminal  prosecution: 

Indiana. — See  Hennly  -v.  State,  74 
Ind.  99;  Lindsey  -o.  State.  71  Ind.  40; 
Davis  V.  State,  69  Ind.  130.  In 
Georgia,  Groves   v.  State,  73  ( 
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IT.  Famu  of  Infiffmation. — Except  the  formal  beginning  and 
dose,  the  structure  of  an  information  Is  the  same  as  that  of  an  in- 
dictment, and  the  substantial  parts  should  be  drawn  as  exactly  and 
nicely  as  the  corresponding  parts  of  an  indictment  for  the  same 
offence.  The  same  rules  applicable  to  indictments  apply  to  in- 
formations in  determining  their  sufficiency.* 

In  Conntcticmi  the  sUtute  requires  peraon  of  life,  Kbem  or  property  wiVi- 
an  indictment  by  a  sranil  jury  onlj'  in  out  due  process  a/ law,  was  not  de- 
tiassa  where  the  cnme  is  punishable  signed  and  does  not  have  the  efiect  to 
with  death  or  imprisonment  Tor  life;  prevent  the  States  from  punishing  fel- 
the  practice  is  to  summon  a  grand  jury  onies  by  criminal  informations  without 
in  such  cases  only,  and  in  all  other  presentment  or  indictment  by  a  grand 
cases  to  proceed  to  trial  on  the  com-  jury ;  but  as  respects  the  punishment  <^ 
plaint  of  a  single  grand  juror,  or  the  crimes,  the  amendment  merely  re- 
information  of  an  attorney  for  the  quires  that  this  shall  be  eHected 
state.  3  Swift's  Dig..  Laws  of  Conn,  through  courts  of  justice  by  regular 
370.  The  same  practice  prevails  in  judicial  proceedings  therein  previously 
MUkiram.  I  Bish.  Crim.  Froc.,  5  '44;  prescribed  by  law.  Rowan  -o.  State, 
Campbell,  Political  Hist  of  Mich.  161,  30  Wis.  131. 

But    in    Maine,    it    was  keld  that    a 

1  Matsaelmaelta  criminal   prosecu-  commitment   to  a  workhouse  by  the  ex 

lion    may    be    by    Information    when  farte   determination   of  two  overseers 

expressly  authorized  by  statute;  in  cases  of  the  poor  was  not  due  process  of  law, 

before  police   justlceu    and   in    courts  and    was    in    violation    of    the      14th 

martial.     Rev.  Stat,  of  Mass.,  %  1012.  amendment.     City  of  PorUand  v.  City 

In  Ljimisiana  the  prosecution  of  all  of  Bangor,  65  Me.  120       See  also  as  to 

except    capita]     offences    may    be    by  due  process  of  law,  Sears  i.'.  Cottrell,  5 

information.      State   v.  Hoods,  31    La.  Mich.  351;  Brown   i>.   CommissloneTB, 

An.  267;   State   v.   Anderson,   30   La.  so  Miss.  46S.     And   where  hy  the  gen- 

An.  5j7;  State   i>.  Newton,  30   La.  An.  eral  laws  of  the  State  persons  charged 

'■'SS;   "nd   1«   State   has  the   right  to  with   certain   offences  of  the  grade  oT 

prosecute  by  Indictment  or  information,  misdemeanor      must      be      proceeded 

but  cannot   prosecute   by  both   at  the  against    criminally    by    indictment.  It 

State  I'.  Ross,  14  La.  An.  was  held  that  the  legislature  may  grant 
to  municipal  corporations  the  power  to 

New    Hatnfshire    informations  ordain   that  persons  charged  with  such 

may  be  filed  at  any  regular  term  of  the  offences     may    be    proceeded    against 

court   by  the   attorney  general   or   the  criminally    by   infonnation.     State    11. 

solicitor  in  his  absence,  at  their  discre-  Cowan,  20  Mo.  3'jo. 
tion,  in  all  cases  of  offences  and  misde-         1.  See  Inuicthent.  State  v.Elliott, 

ineanora,  excepting  in  capital  cases  or  41  Tex.   2^4;  Cooley,  Black  Com.  310; 

other     infamous     crimes.       State     -u.  Whart.  Crim.    Plead.   &   Prac,   4   87; 

Dover,  9   N.  H.  46S;  Stale   v.  Ingalls,  Bishop,  Crim.   Proc.,  f,   147;  Enders  v. 

S9  N.  H.  88.  People,  20   Mich.  233;  People  v.  01m- 

I'n  Arkansas  under  the  provisions  of  stead,  39  Mich.  357;  Viwel  v.  State,  31 
theconstitutionofthe  Staletherecanbe  Ind.  64;  Gallagher  v.  People,  110  III. 
no  criminal  prosecution  in  the  circuit  179;  Dyer  v.  State,  85  Ind.  525;  Autle 
court  by  information,  except  for  the  v.  State,  6  Tex.  App.  302;  Leather- 
removal  of  county  officers  from  office,  wood  v.  State,  Tex.  App.  244;  Mc- 
Texas  &  St.  Louis  R.  R.  v.  State,  41  Junkins  v.  State,  20  Ind.  140;  Watson 
Ark.  488.  I'.  State,  38  Tex.  548. 

See  generally  People  -c.  Whipple,  9  An  information  takes  the  place  of  an 
Conn.  (U.  S.)  707;  Com.  v.  Shave,  3  indictment,  and,  like  it,  should  show 
W.  &  S.  (Pa.)  338;  Reddish  d.  State,  that  the  act  was  unlawful,  and  should 
4  Tex.  App.  3^;  Rex  v.  Hickman,  i  state  specifically  the  manner  and  char- 
Wood  C.  C.  34.  acter  of  the  act     Avery  v.  People,   11 

Tlw    Fotirt««iiUi    Amendment. — The  111.  App.  332;  Thomas  v.  State,  jS  Ala. 

fourteenth   amendment  to  the  constitu-  36,^. 

(ion  of  the    United    States,  which  dc-         An  information  under  a  statute  must 

tlares  that  no  State  shall  "deprive  any  contain  all  the  substantial  requisite*  of 

ro(i 


"t 
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Toraa  of  Intonutioa. 


IN  FORM  A  T/ON. 


FoniK  rf  Infinaation. 


1,  Signaiurc  and  Verification. — A  criminal  information  must 
be  signed  by  the  informing  officer.* 

2,  Cofulusioti. — If  any  information  conclude  contra  formam 
statuti,  and  the  offence  charged  is  not  within  any  statute,  these 
words  may  be  rejected  as  surplusage  * 

an   indictment  at  common  law.     State    ports  to  be  made  hy  him.     Rasberrj  v. 
V.  Miles,  4  Ind.  577.  Stole,  i  Tex,  App.  664, 

A  proper  venue  must  be  laid  in  the  In  moEt  States  hy  statute  It  mntt  be 
information.  People  v.  Higgins,  15  111,  supported  by  the  oath  of  the  prosecuting 
no.     See  Evarta  v.  State,  <B  Ind.  421.     officer.     Baramon  i..  State,  4  Ind.   514; 

The  words   "Knox   count.v   and   cir-     Dist.  of  Columbia  *.  Herlilj,  1  McArth. 
cuil"  on  Ihe  margin  of  an  information,     '"   ""  '  " 
though   thej"  be  not  expressly  referred 
to,   mav  imperfectly  serve    for    a  venue 
through  the  whole  case.     State  Bank  v. 
State,  I  Blackf.  (Ind.)  367. 

But  it  is  not  necessary  in  an  informs 
lion  to  show  why  the  prosecuti 
not  commenced   by  indictment. 
T'.  Frain,  82  Ind,   533;   Hodge   tj 
85  Ind.  <;6i. 

AfldATlt  And  IntOimatlon. — In  char^' 
rn^  offences  the  same  certainty  is  re- 
quired in  the  affidavit  and  information 


(D.  C.)  466, 

It  was  held  in  Vermont  that  the  oath 
was  unnecessary.  States'.  Sickle,BraTt, 
(Vt.)  .32. 

The  English  practice  did  not  require 

a  verification,  except  when  applied  for 

n   was     by  private  persons.      Cole,    Crim.    Inf. 

Slate     so.ti  seq.,-  Rex  f.  Fielding, i  Burr. 654; 

State,     Rex  *.  Gardiner,  2  Burr,  iiij;  Rex   v. 

Willitt,  —  T.  R.  294;  Rex   V.  Jones,  1 

Strain  704;   Rex   v.  Haswell,   i    Doug. 

387;  Rex  *.  Miles,  1  Doug.  384. 

The  verification  of  the  prosecuting 
that  is  necessary  in  an  Indictment,  and  officer  upon  information  and  belief  is 
the  information  must  be  quashed  if  the  sufficient.  State  v.  Nulf,  I  ^  Kan,  404. 
affidavit  upon  which  it  is  based  is  in<  If  the  affidavit  is  bad  the  Information, 
sufficient.  State  v.  Beebe,  S3  Ind.  171.  though  otherwise  sufficient,  will  be 
Lftnsnac«  Vied  In  Informattiui. —  quashed.  State  v.  Gartrell,  14  Ind.  380. 
Where  an  information  contains  common  See  generally  Brooster  v.  State,  if 
law  phrases  and  references,  it  may  be  Ind.  190;  State  v.  Clevingcr,  14  Ind. 
assumed  that  a  description  contained  in  366;  State  v.  Ellison,  14  Ind.  380;  Levy 
■-  ■         ■         V.  Slate,  6  Ind.  381;  Malone  *,   State. 

14  Ind.  220;  Washburn  v.  People,  10 
Mich.  373:  People  v.  Smith,  25  Mich. 
497;  Stale  v.  Montgomery,  8  Kan.  351; 
Bishop,  Crim.  Proc.  713  a. 

In  ladiaBa  an  information  must  be 
based  upon  an  affidavit  first  filed.     It  is 

.   .._      _..   .  not  sufficient  that  the  information  itself 

formation  itself.    Lackey   v.    State,    14    Is  verified.   Carpenter  v.  State,  14  Ind. 


it  to  have  i 
lerpretation.     Chapman  t'.The  People, 
39  Mich.  357. 

Taxo*  Praotlc«. — In  Texas  a  tran- 
script to  the  court  of  appeals  in  a  case 
prosecuted  on  an  information  should 
bring  up  the  affidavit  on  which  the  in- 
formation is  based,  as  well  as  the  in- 


"he  knows  the  contents  of  the  forego- 
ing information  and  that  he  has  good 
reason  to  believe  and  does  believe  the 
tame  to  be  true  as  therein  set  forth"  is 
sufficient.  Washburn  v.  People,  10 
Mich.  373. 

a.  Southworth  v.  State,  5  Conn.  336; 
Knowles  v.  State,  3  Day  (Conn.)  103. 
But  In  Texas  the  constitution  of  the 
State  requires  that  indictments  or  in- 
formations shall  conclude  "  against  the 
In  Canada,  by  the  master  of  the  peace  and  dignity  of  the  State,"  and  the 
crown  office,  Reglna  v.  Crooks,  5  U,  omission  of  the  word  "  tlie  "  before  the 
C.  (O.  S.)  733.  word  "State"  is  fatal  to  an  information. 

In   Texas   it  seems  it  need   not  be     Thompson  v.   State,  i;  Tex.  App.  168. 
•l^Dcd  by  the  countj  attorney  If  it  pur-    So  if  the  information  commence  "by  and 
707 


of  ItB  supporting  affidavit,  yet 
formation  must  be  self- sufficient,  irre- 
«pectlve  of  the  affidavit  on  whicli  it  is 
t^sed.  If  necessary  allegations  be 
wanting  in  the  information  they  cannot 
be  supplied  bv  the  affidavit;  for  the  ac- 
cused must  plead  to  and  be  tried  upon 
the  charge  in  the  information,  and  not 
on  the  allegations  of  the  affidavit.  Pitt- 
man  V.  State,  14  Tex.  App.  576. 
1,  Bishop,   Crim,  Proc,  k  m- 
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Foma  of  Iiifi>niutlon.              INFORMA  TION.  TtntM  of  InfbnutioB. 

3.  Sufficiency. — The  crime  chained  in  an  information  must  be 
expressed  with  reasonable  precision,  directness  and  fulness.' 

with  the  nuthorily  of  the  Stale"  and  offence  charged,  and  if  it  a\to  set  forth 

omit  "of   TexaB.       Saine  v.  State,   14  the  sentences  with  such  exactness  as  to 

Tei.  App.  144.  show     that    thev    bring    the    convict 

Where  there  is  no  jurat    to  the  aSi-  within  the  law  for   additional  punish- 

davit  on  which  the  information  is  based,  nicnt.     An   information   for  additional 

there  is  no  legal  information.      Scott  v.  puniihmenl  for  a  third  offence  of  acon- 

Statc,  9  Tex.  Am>.  434.  vict  who  has  been  before  sentenced  to 

Where  an   onence   unknown  to  the  additional    punishment    for    a    second 

common    law    has     been    created    by  offence    is    irregular,    if    not     faiallv 

statute,  whether  the  proceeding  be  by  defective,  if  it  merely  recite  the  first 

bill,  Information    or   the   common  law  information  in  which  the  two  fbrmcT 

declaration,  the   same  certainty  is  re-  convictions   were    averred    instead    of 

quired     in    the     specification   of   fact*  directly     averring     them.       Hilde      f. 

consUtuUng  the  oflence  as  in  a  bill  of  Com..  2    Mete.  (Mass.)  408;  Evans   v. 

indictment.     State  v.  Williams,  8  Tex.  Com.,  3  Mete.  (Mass.)  453. 

3j6.  It  is  not  necessary  that  an  informa- 

See  also  Turner  v.   People,  33  Mich,  tion   should   show   on   its   face   that  a 

363;    McNamee  v.   Peopie,  31    Mich,  preliminary  examination  has  been  had, 

473,  or  tieen   waived,   in   cases   where    the 

For  English  form  of  Information  see  defendant  ia  not  a  fugitive  from  justice. 

Bish.  Crim.  Proc,  f  146.  Washburn  v.  People,  10  Mich.  372. 

An  information  In  the  county  court.  An    information   does    not    put   the 

like  an  indictment,  should  be  carried  on  accused  on  trial  for  a  different  offence 

"in  the  name  and  by  the  authority  of  from  that  covered  by  the  preliminary 

the  People  of  the  State  of  Illinois,"  and  examination.      Brown    v.    People,    39 

conclude,  "against  the   peace  and  dig-  Mich.  37. 

nity  of  the  same."     Parrls  i>.  People,  76  For    sulBclency  of   and   practice   in 

III.  175.  cases     of     information,     see     United 

1.  Com.  V.  Phillips,  16  Pick.  (Mass.)  States   v.  Funkhauser,  4   Biss.  (U.  S.) 

*>3;  Vogel  f .  State,  31  Ind.  64.  176;    United    States    v.   78    Cases    of 

An   Information   on    oath  "that   the  Books,  2   Bond   {U.  S.)  171;  Sawyer  r. 

complainant  has  probable  cause  to  sub-  Steele,  3  Wash.  (U.  S.)  464;  Kallock  r. 

pect     that  the  accused   has  committed  Superior  Court,  56  Cat.  229;  People  v. 

the  offence  charged,  is  not  a   complaint  Quvise,  56  Cal.  396;  People  v.  Lewis, 

made   with   such    reasonable   and   suf-  61    Cal.  366;  People   ».  Flores,  64   Cal. 

ficient  certainty  as  to  be  the  ground  of  426;   People    r.   Vlerra.   67   Cal.   131; 

a  conviction    and    sentence.     Com.  v.  Kilbourn   v.  State.  9  Conn.  56°;  State 

Phillipn,  16  Pick.  (Mass.)  211.  -a.   Lochbaum.  38   Conn.  400;  State   v. 

Nor  an  infonnation  in  which  the  dis-  Jackson,  39  Conn.  129;  State  *.  Ransell, 

trict  attorney  charges   the  offence  "as  41   Conn.  433;  Avery  v.  People,  11   III. 

he  verily  believes."     Vannatta  -v.  State,  App.  332;  Eldora  n.'Burlingsme,  6]  III. 

31  Ind.  no.  32;  Vogel  v.  Sute,  31  Ind.  64;  Vanatta 

Where  an   offence  created  by  statute  v.  State.  31    Ind.  aio;  Evarts   v.  State, 

is  described  in  an  information  in   the  48   Ind.  422;  State   v.  Zimmerman,  53 

words  of  the  statute,  and  the  averments  Ind.  360;  Shinn   v.  Stale,  68   Ind.  423; 

iire  sufficient  for  an   intelligible  verdict  Davis  v.  State,  69  Ind.  130;  Heanly  v. 

and  judgment,  the  prisoner  must  show  State.  74  Ind.  99;  Iter  v.  State,  74  Ind. 

that  other  omitted  averments  are  neces-  188;  Sturm  v.  State,  74  Ind.  278;  Slate 

sary  to  insure  a  fair  trial  or  reasonable  v.  Bunnell,  81   Ind.  315;  State  ».  Frain, 

protection  against  further  prosecution.  82   Ind.  502;   Smith   v.   State,  85   Ind. 

Staler.  Lockbaum,  38  Conn.  400.  553;  Hodge  v.  Stale,  85  Ind,  j6i;"Miller 

WHat  Hnat  be  Bacited  In  an  Infonu-  v.  State.  107   Ind.  152;  State   v.  Harp. 

tlOB   for  Additional    Pnnlalinient.—An  31   Kan.  496;  State  i^.  Steams,  aS  Kan. 

information  for  addition.il   punishment  154;  State    v.   Goodwin,  33    Kan.    538; 

need  not  set  forth  the  previous  convic-  State   v.  McGaffin,  36   Kan.  315;  State 

tlons  and  sentences  in  exteuio,  but    is  v.  Collins,  33  La.  An.  152;  State  :'.  De 

sufRclent  if  it  set  forth  the  convictions  Serrant,  33  La.  An.  979;  State  t'.  Mal- 

with   such   particularity  as   to  identify  loy,  30   La.  An.,  part   1,  61  j  People   r. 

them  and  indicate  the  character  of  the  Calder,   30     Mich.    85;    McNamee    r. 
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IN  FORM  A  TION. 


of  Qnv  WunmUb 


4.  Amendment.  —  An  amendment  unlike  an  indictment,  is 
amenable  by  the  district  attorney,  with  leave  of  court,' 

T.  Infitmatlon  in  Nature  of  Quo  Warranto.— An  information  in 
the  nature  of  a  quo  warranto  is  an  information  criminal  in  form, 
presented  to  a  court  of  competent  jurisdiction  by  the  public  prose- 
cutor, for  the  purpose  of  correcting  the  mis-user,  non-user,   or 


People,  31  Mich.  473;  People  -v.  Barke- 
low.  37  Mich.  455;  People  i'.  Stuart,  43 
Mich.  255;  People  v.  Hall,  48  Mich. 
481;   People   V.   Halej',  48   Mich.   495; 


106.  tn  thia  case  the  court  say  (page 
<o6):  "That  the  public  prosecutor  maj 
amend  an  infonnation  at  any  time  be- 
fore trial,  is  too  well  eettled  to  admit 
:op1c  V.  Murray,  57  Mich.  396;  State     of  diepute;  and  even  during  trial  it  has 


T'.   Bach,  25   Mo.    App.   554;  State 

Shaw,  26  Mo.  App.  383;  iState  v.  Gai- 

iiraon,2  Ired.  (N,  Car.}  377;  Hutchinaor 

V.  Com.,  91   Pa.   St.  390;   Ilutchlnsor 

f.  Com.,  96   Pa.  St.    503;  Lasindo   v 

State,  I  Ten.  App.  59;  Blake  v.  State,  3     barreif  by    the 

Tex.  App.  149;  Stinson  v.  State,  5  Tex.     presents  a  question   upon  which  thi 


otlen  been  done.  And  that  he  tnay 
Htnend    by    adding    ■    new    count     is 

equally  indiBpulable.  But  whether  he 
may  add  such  a  count  Tor  the  offence 
already  charged,   after   that   offence   1e 


J.  31;  Brewer  v.  Slate,  5  Tex.  App, 
243';  Leatherwood  -o.  State,  6  Tex.  App. 
144;  Tucker  v.  State,  6  Tex.  App.  251 ; 
Harrison  v.  Slate,  6  Tex.  App.  256; 
Strickland  v.  Slate,  7  Tex.  App.  14; 
Hunt  V.  State,  9  Tex.  App.  404;  Smith 
r.  State.  9  Tex.  App.  475;  Rivers  v. 
Slate,  10  Tex.  App.  177;  Thomas  v. 
State,  ij  Tei.  App.  227;  Allen  v. 
State,  13  Tex.  App.  28;  Wadgymar  it. 
State,  21    Tex.   App.  409;  Clements 


has  not  been  an  entire  uniformity  of 
decision.  In  many  instances  amend- 
ments of  informations,  wtiether  pre- 
sented by  public  ollicerE  or  qui  lam, 
have  been  permitted  in  EHgland  after 
the  statute  of  limitations  has  run 
against  the  offence.  In  others,  and  es- 
pecially where  there  appeared  to  have 
been  an  unreasonable  delay,  they  have 
been  refused."  See  Merriam  v.  L.ang- 
■  -    -  462.     -  ■■    ' 


State,  31  Tex.  App.  258;  Holtzgraft,  23  amended  by  adding  new  charges.  Com. 

Tex.  App.  404;  Slate   v.  Johnson,  1    D.  t.  Rodcs,  1    Dana   (Kv.)   595.     Nor  in 

Chip.  (Vt.)  129;  State   v.  Pratt,  54   Vt.  Virginia,  after  demurrer,  when  the  of- 

484;  State  V.  Clancev,  $(>  Vt.  698;  State  fence  charged  in  the  presentment  upon 

T.    Brainerd,    57    Vt. "  369;    Winn     v.  which  the   information   is   based  does 

Peckham,  42  Wis.  493;  Chase  v.  State,  not   amount  to  a  misdemeanor.     Com. 

50  Wis.  510.  T.     Williamson,     4    Gralt.     (Va.J    554. 

1.  State   f.  Merchant,  38    Iowa  375;  See   as  to  allowance   of  amendments. 

King  f.  Gosae.  I  Lev.  189;  Anonymous,  Com.  r.  Smith,   1   Cranch   (U.  S.)  32: 

Comb.  45;  State   v.   Weare,  38  N.  H.  U.  S.  v.  Evans,    1    Cranch   (U.  S.)  ss; 

314;  Rex  V.  Harris,  I  Salk.  47;  Rex  f.  U.  S.  v.  Schack,  i  Cranch   (U,  S.)  56; 

Wilkes,  4    Burr.   2568.     In    EHgland,  Brig  Caroline  v.  U.  S.,  7  Cranch  (U. 


the  attorney  general  is  entitled  to 
the  amendment  without  a  rule  to  show 
cause.     Atty.     Gen.   v.   Ray,  11    M.  & 
W.464. 

An  information  may  be  amended  in 
a  point  to  which  the  defendant  has  ex- 
cepted by  plea  in  abatement.  Rex  v. 
Leaward,  2  Stra.  739;  King  u.  Sea- 
wood,  1  Ijd.  Rayni.  1472;  Regina  i*. 
Stedman,  2  Ld.  R'aym.  1307;  as  by  sub- 


;  Win 


.  Peckham,   43   Wis. 

82  Ind.  '         "     ■ 
;  State  V 


I'.  Cook.  30  Kan.  i 
S.-;  Vt.  f,a,^. 

PrftcUee-JndfDMiit  on  Damnmr  M  la- 
tbrmaUon.- Where  a  demurrer  to  an  in- 
formation for  addiUonal  punishment  of  a 
convict  is  overruled,  respondeat  oaaler 
is  not  the  necessary  judgment,  but  judg- 
ment in  citief  may  be  rendered.  Evans  11. 
:Mass.)4S3.  " 
5  Rich.  (S.  Car.)  39.  see  SUte  v.  Stanford,  20_Ark 
vrr  10  cure  a  variance.  State  v.  Steb-  v.  Davis,  4  Mass.  137: 
bins,  39  Conn.  464.  A  criminal  infor-  borough,  5  Mass.  257;  Cushing  1 
mation,  filed  by  a  public  prosecutor,  is  Hacket,  10  Mass.  163;  Brimmer  v. 
not  amendable  by  adding  a  new  count  Proprietors  of  L/Ong  Wharf,  5  Pick, 
for  the  offence  already  charged  after  (MasK.)  111;  U.  S.  v.  Lyman,  4  Mason 
the  statute  of  limitations  has  run  upon  (L'.  S.)  482;  State  v.  Taylor  et  al.,  t 
•uch  offence.  Stale  v.  Rowley,  12  Conn.     Root  (Conn.)  22G;  Ward  i'.  Tyler,  i  N. 


:  Waahlngtor 


Illy 

■«;  Hill 

137;  Com.  V.  Wat 
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INFORM  A  riON.  D«flnitio». 

usurpation  of  a  public  office  or  corporate  franchise.*     (See  Quo 
Warranto). 

niTORKATION  (Definition). — Instances  of  the  legal  use  of  the 

word  information  in  the  sense  of  a  communication  of  knowledge 
are  cited  in  the  notes.* 

Si  McC.  (S.  Car.)  ia;  Parris  v.  People  Letter  of  enquiry  had  been  written  by  an 
76  111.  274;  Attj.  Gen.  v.  Brown.  34  actual  pereon,  although  under  a  feigned 
N.J.Eq.  89;  U.  S.  V.  xyt  Barrels  of  name,  an  answer  in  reply,  givingsuch 
WhLskey,  I  Bond  {U.  S.  C.  C.)  587;  information  would  present  a  casedis- 
Demott  !>.  Com.,  64  Pa.  St.  102;  State  tinguish able  from  the  present."  Per 
V.  McKinney,  31  Kan.  570;  i!!:iipper  v.  Dillon,  J.,  United  States  i-.  Whittfcr 
Slate,  4  Tex.  346;  God<^rd  v.  State,  u  5  I*'"-  "J-  S-)  41. 
Conn.  4i;2.  In  Stattita — PbyilolMi  PnrantMt  traat 
1.  High  on  Extraordinary  Leg.  OlTlns. — The  word  "information,"  at. 
Rem,  4  591.  used  in  the  statute  of  New  York  pro- 
"An  inionnation  in  the  nature  of  a  viding  that  "no  person  authorized  to- 
writ  ot  quo  warranle  is  a  substitute  for  practice  physic  or  surgery  shall  be  al- 
that  ancient  writ  which  has  fallen  into  lowed  lo  disclose  any  Information 
disuse,  and  the  information  that  hat  which  he  may  have  acquired  in  attend' 
superseded  the  old  writ  is  defined  to  be  a  ing  any  patient  in  a  professional 
criminal  method  of  prosecution  as  well  character,  and  which  information  was 
to  punish  the  usurper  by  a  fine  for  the  necessary  to  enable  him  to  prescribe 
surpation  of  the  franchise,  as  to  oust  for  such  patient  as  a  physician,  o    ' 

, J  __!__  ..  r__  .L_   I.  1...     gj.(  f.^^  jii^  g^  J,  surgeon," ci 

Is    the    knowledge   which     ^..    _. 
i  acquire  in  any  way  which,  wKile- 

_  tending  the  patient,  whether  by  their 

iviuiigFul    possessor,    the     fine    ^eing  own   insight   or   by  verba!   statement? 

nominal  onlv."     People  t'.   Utica   Ins.  from    him   or   from    members    of   hie 

Co.,  isJohns.  CN.  Y.)  3S7.  family,    or    from    nurses    or    strangers. 

3.  QlTlni    InfornLiitlDii. — Where     an  given  in  aid  of  the  physician  in  the  per- 

Indlctment  charges  that  the  defendant  formance    of   his    duty.      Knowledge, 

knowingly     deposited     in     the     mail  however     communicated,   is    informa- 

a    letter     giving  information    when,  tion."     Per  Gilbert,  J.,   Edington   -r. 

how     and     of   whom     an    article     or  Mut.  Life   Ins.  Co.  of   N.  Y^  5   Hun 

thing      designed      and     intended      to  (N.  Y.)  8. 

prevent  conception  could  be  pro-  Under  a  statute  making  a  reward 
cured,  and  the  letter  was  in  answer  payable  "to  the  person  .  .  .  who 
to  a  flctitious  letter  and  addressed  to  a  shall  make  discovery  and  give  Informa- 
person  who  had  no  c^iistence,  the  letter  tion  against  .  .  ,  persons  guilty  of 
was  held  not  lo  be  within  the  act  of  con-  such  crime,"  etc.,  one  who  is  the  means 
gress  of  July  i3th,  1S76,  prohibiting  of  convicting  the  guilty  party,  though 
mailing  obscene  bookR,  etc.  The  an  accomplice  substantially  made  the 
court  say:  "The  letter  written  and  re-  discovery  and  gave  the  inlormation.  is 
ceived  by  defendant  was  addressed  to  a  entitled  to  the  reward.  In  the  Matter 
person  who  had  no  existence.  On  Us  of  Kelly,  39  Conn.  i6i. 
face  it  did  not  siow  Hat  it  ipas  -within  Where  by  a  public  advertisement  a 
tbe  prohibited  statute.  If  it  had  been  reward  was  offered  to  any  person  who 
suffered  to  go  through  the  mail  to  the  would  give  such  information  as  should 
place  to  which  it  was  addressed  it  lead  to  the  apprehension  and  convic- 
would  not  have  been  called  for,  but  tion  of  the  parly  guilty  of  the  offence, 
would  have  been  sent  to  the  dead  letter  and  B,  whom  the  plaintiff  had  taken  in- 
office,  and  could  not  have  given  to  any  to  cufilody  on  suspicion  of  being  con- 
person  the  prohibited  informiition.  cernedinlheoffence, offered  tomakedU- 
The  defendant,  doubtless  intended  to  closures  if  furnished  with  something  to 
^ve  the  inhibited  information,  but  the  eat  and  drink.and  Cheplaintiffcommuni- 
statute  does  not  apply  to  a  letter  cated  this  offer  to  a  sub-inspector  ol 
merely  intended  by  the  writer  to  give  police,  to  whom  B   made   a   confession 

If  a  the  plaintiff  w 
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INFORMATION  OF  TNTJiUSION—INFORMERS. 

DTFOBKATION  OF  niTKTrSIOir. — Information  of  intrusion  is  a 
proceeding  by  the  State  prosecuting  ofHcer  against  intruders  upon 
the  public  domain.* 

IH70BKEBS. 

I.  loformera — Definltioa,  711,  IV.  When  InformerB  are  Intetctted^ 

II.  Who  May  be.  712.  Prosecution  ol  Suit,  730. 

I.  OffiKer/ of  the  United  Staies,'i\^  V.  Forteituie— Pardon  by  the  Preti- 

III.  Inlormer's  Right  to  Share  In  the  dent — Effect  of,  721. 

Proceeds  ot  Porleituie,  71;.  \.  Remiaaion     by     Secrtlarj    of 

I.   When  Net  Entitled  lo  Comfen-  the  Treasury,  711. 

aation,  716.  VI.  Statutes,  722. 

a.  A-aards — Lavi  Governittf.jij.  Vlt.  Informer — Incompetency     «■    a 

a.  Informer's  Interest — Whem  Witness,  714. 
//   Veils,  717.  -     "         ■  ■ 

b.  In/oraer  —  Disclosing     a 
Conspiracy — His  Share,  718 

I  iHTOBKEBs — ^DEFHitTiov. — An  informer  is  one  who,  with  the 
intention  of  having  his  information  acted  upon,  first  gives  such 
information  of  a  violation  of  the  law  as  induces  prosecution  and 
contributes  to  the  recovery  of  the  fine,  penalty  or  forfeiture.* 

Smith  V.  Moore,  i  M.  G.  &  S.  438.  An  affidavit  to  found  a  modon  for 
A  hired  driver  of  a  cabriolet  liaving  qtie  viarranto  is  sufficient  if  It  statee 
brought  home  the  horse  apparently  the  deponent's  "informallon  and  be- 
much  111  used  br  him,  the  owner's  son  lief"  that  the  party  againet  whom  the 
(in   the   owners    absence]  called  in   a  application  is  made   has   eiercleed   the' 

KUceman  and  told  him  that  the  driver  office.  King  n.  Slythe,  6  Barn,&  Cr«Bi. 
d  ill  used  the  horse.  The  policeman  240. 
said  that  if  the  complainant  charged  1.  i  Bouv.  Law  Diet.  (15th  ed.)  797. 
the  driver  with  cruelty  to  ihe  horse  he  /»  England  it  Is  filed  In  the  ex- 
would  arrest  him;  the  complainant  said  chequer  by  the  king's  attorney  general 
"I  do,"  and  the  policeman  apprehended  for  any  trespass  committed  upon  the 
the  driver  under  the  statute  (s  and  6  lands  of  the  crown.  It  is  grounded  on. 
W  4,  ch.5909)  imposing  penalties  upon  no  writ  under  seal,  but  merely  on  inti- 
persons  wantonly  and  cruelly  ill  treat-  maUon  of  the  king's  officer  who  "gives- 
ing  any  horae,  etc.  //c/rf.  that  the  com-  the  court  to  understand  and  be  Jn- 
plainant  must  be  considered   not  as  a  formed"  of  (he   matter  in  question.     5 

Crty  giving  information  to   (he  officer,  Bl.  Com.  261;  Cro.Jac.2i3. 

consequence  of  which  the  driver  was  In  America. — In   Massachusetts  and 

Krresled;    but  as   a   principal    causing  Virginia   the   remedy  is  resorted  to  in 

the   arrest   to   be   made.      Hopkins   v.  case  of  an  intrusion   upon    escheated 

Crowe.  1  Ad.  &  El.  774.  lands.     Com.   v.   Andre,   it,   Mass.  <3 

When  a  defendant   answers   that   he  Pick.)  224;  Com. ii.  Hite,6  Leigh  (Va.) 

has  not  any  knowledge   or  Information  588. 

of  B.  fact  charged  in  tlie  plaintiff's  bill,  Massachusetts   Gen.  St.,  ch.  141,  aii- 

he  is  not  bound  to  declare  his  belief  one  thorizcs   information  of  intrusion  to  be 

■way  or  the  other.     It  Is  only  when  he  filed  by  the  district  attorney  in  case  of 

stales  a  fact  upon  information  or  hear-  any  Intrusion  upon  lands  held  by  the 

say  that  he  is  required  to  state   his   be-  Slate  in   this  county  for  the  benefit  or 

iief  or  unbelief.     Morris   i'.   Parker,  3  use  of  any  tribe  of  Indiana  or  any  in- 

Johns.  Ch.  (N.  V.)  J97.     See  Belief;  dividual  (hereof,  or  any  descendants  of 

Hearsay.  them. 

mrorma    and    Belleres.— An     affida-  3.  Sawyer  v.  Steele,  3  Wash.  (U.  S.) 

vit  that  deponent  is  "inforined  and  be-  464;  Cily   Bank   v.  Bangs,  i  Edw.  CIl 

lieves"     ...    is     sufficient    to   hold  (N.  Y.)  95;  L-ancaster   v.  Walsh,  4  M. 

defendani  to  bail  in  England.     Scuer-  &  W.  16;  100   Barrels   of  Whisky,  » 

bop  V.  Schmanuel,  4  Dow).  &  Ry.  180.  Ben.  (U.  S.)  14. 
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Wlw  May  be.  INFORMERS.  Vlko  K^  Iw. 

The  fact  that  a  person  has  procured  testimony,  be  it  never  so 
valuable,  does  not  entitle  such  person  to  an  informer's  share 
where  a  fraud  has  been  disclosed  by  others,  and  proceedings 
have  been  commenced  in  consequence  of  such  information,* 

No  exertion  which  one  may  make  under  a  supposition  that  he 
is  entitled  to  a  part  of  the  penalty  as  informer  can  constitute 
him  an  informer,  unless  he  actually  gave  information  which  led 
to  a  seizure  « 

IL  Wffil  MA.T  BE. — It  is  provided  by  the  United  States  statute 
that  whenever  any  person  not  an  officer  of  the  United  States 
shall  furnish  to  a  district  attorney  or  to  any  chief  officer  of  the 
customs,  original  information  concerning  any  fraud  upon  the 
customs  revenue,  perpetrated  or  contemplated,  which  shall  lead 
to  the  recovery  of  any  duties  withheld,  or  of  any  fine,  penalty 
or  forfeiture  incurred,  whether  by  importers  or  their  agents,  or 
by  any  officer  or  person  employed   in   the  customs  service,  such 

1.  U.   S.  V.    Simons,    7    Fed.    Rep.  having   on  the  day  previous  presented 

709.  the  ship's  papers  at  the  custom  house, 

S.  Brewster  »■  GeUlon,  i  F^ne  (U.  and  made  known  the  facts  to  the  reve- 
ls.} ^>h.  nue  officer.     After  the  decree  of  distri- 

Oontait    Betweea    InlimiMn. — In    a  bution      awarding      the      prosecutor's 

contest   between  informers,  he   is    in-  moiety  to  the  captain  of  the  intended 

former  who,  with  the  intention  of  hav-  slaving  vessel,  and   after  the   paj'ment 

ing   his   information  acted  upon,  gives  of  the  moiety  in  conformity  to  the  dc- 

iniormation  of  a  violation  of  law,  which  crec,  a  petition  was  tiled  by  the  master 

induces  the  prosecution  and  contributes  of  the   steamer   to  open  and  set  asidi: 

to    the    recovery  of  H    fine,  penally,  or  the   decree    of  distribution;  it  was  *cW 

forfeiture,  which  is  eventually  recover-  that  the  award  had  been  properly  made 

able.  under  (lie  act  of  (lie  20th  of  April.  iSiS. 

The  authority   to   compromise   con-  and  that  this  being  the  case,  it  was  not 

ferred  on  the  secretary  of  the  treasury  necessary    to    decide    whether   it  wat 

by  the  lOlh  section  of  the  Act  of  Marcli,  competent  for  the  court  to  open  the  de- 

1363 — xi  U.  S.  Stat,  at  L,  740 — is  not  cree  and   take  jurisdiction  of  the  sec- 

an   authority  to  compromise   criminal  ond  petitioner's  claim.     United   Stateii 

prosecution.  Therightsof  custom  house  v  Isla  de  Cuba,  2  CliiT.  (U.  S.)  458. 

officers  and  informers  are  rights  which  In  admiralty  seizures  a  court   cannot 

should  be  carefully  protected.     United  award    a    proportion    of  the  proceeds 

States   V.   George,   0   Blalchf  (U.  S.)  of    the     property   comdemned    to    in- 

406.  formers     unless     the     case    be   within 

The  master  of  a  vessel,  while  in  a  some  statutory  provision.  But  it  will 
foreign  port,  becoming  convinced  that  allow  compensation  for  expenses  in  se- 
tt was  the  intention  of  certain  persons  curing  and  preserving  the  property. 
on  board  to  employ  her  in  the  slave  Ex  parte.  Cahoone,  2  Mason  (U.S.) 
trade,  brought    the  vessel   to  a    port  in  85. 

the   United   Stales.     When  he  arrived  Joint  Acti.— Though   the   first  infor- 

iii   the  port  for  which  he  had  sailed,  he  mation  of  a  fraud  on   the  customs  was 

was    towed     into    the     liurbor    by     a  communicated  to  the  government  from 

hteamer,  the  master  of  which,  learning  an   individual    discovery    and   knowi- 

from  some    person   or    persons  of  the  edge  of  one  of  the  claimants,  yet  if  the 

vessel  that   she  had  been  intended  for  act    of   information    subsequently    as- 

Ihc     slave     trade,    went     immediately  sumed  the  form   of  authoritative  com- 

upon    landing   to  the     United     States  municatlon  in  being  reduced  to  writing, 

district  attorney,  gave   information  of  and  put   in   tlie  name  of  all,  it  became 

the  intended  slaver,  and  made  a  sworn  the   joint   act   of  all.  and  gave  to  each 

statement   thereupon.     Tlie   master  of  individual   inchoate  interest  in  the  re- 

the  vessel,  on   the  following  day,  also  suits.      JanyueB   v.   United    States,  21 

gave  the  intelligence   to   the  attorney,  Ct.  CI.  311. 
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■Wlo  Kij  b«.  INFORMERS.  Who  May  b«. 

compeisation  may,  upon  such  recover^',  be  paid  to  such  person 
^n  furnishing  information  as  shall  be  just  and  reasonable.* 

No  payment  shall  be  made  to  any  person  furnishing  informa- 
tion in  any  case  wherein  judicial  proceedings  shall  have  been  in- 
stituted, unless  his  claim  to  compensation  shall  have  been  estab- 
lished to  the  satisfaction  of  the  court,  or  judge  having  cogniz- 
ance of  such  proceedings,  and  the  value  of  his  services,  duly 
certified  by  the  said  court  or  judge  for  the  information  of  the 
secretary  of  the  treasury  * 

The  fact  that  a  person  has  procured  valuable  testimony,  mak- 
ing a  strong  case  against  the  offenders,  but  for  which  it  is  indeed 
doubtful  whether  any  conviction  could  have  been  had,  or  any 
money  recovered  from  them,  does  not  entitle  the  person  pro- 
curing such  testimony  to  any  portion  of  the  fine,  when  the  fraud 
has  been  discovered  by  others  and  by  them  disclosed,  and  pro- 
ceedings have  been  commenced  in  pursuance  of  that  informa- 
tion. The  statute  gives  the  informer's  share  to  the  one  who 
furnishes  the  original  information  which  shall  lead  to  the  recovery 
of  the  fine,  but  whether  justly  or  unjustly,  awards  nothing  to 
those  who  furnish  evidence  to  confirm  the  truth  of  the  statements 
■of  the  original  informer,  and  this,  although  the  applicant  may 
have  spent  much  time  and  expended  money  in  ferreting  out  the 
details  of  the  fraud,  since  their  action  cannot  be  said  to  have  in- 
duced the  prosecution." 

1.  Actofjuneund,  1874,^4;  18  Stat.  The  entire   crew  of  a  vessel,  which 

.at  L..  186.  was   afterwards   seized   and    forfeited. 

3.  Actof  Juneiind,  1874,  ^6;  18  Stat,  met    the     consular     agent     upon     hU 

.at  L.  186.  leaving    the    ship,   and   demanded    an 

3.  U.  S.  v.  George.  6  Btatchf.  (U.  S.)  audience,  and    made    a    otatement    of 

406, 4:8.  their    suepidons,    and    the     facts    upon 

What  InfbnnaUon  Is  KMaaiary. — An  which  they  were  founded,  and  pro- 
informer,  in  the  legal  ae  well  as  the  or-  tested  against  proceeding  on  the  voyage, 
dinars  sense  of  the  term,  whether  the  at  which  meeting  the  first  mate  took  a 
information  he  gives  applies  to  cue-  prominent  part,  but  no  steps  were 
toms,  internal  revenue,  criminal  mat-  taken  by  the  consul  looking  to  the 
lere,  or  forfeitures  for  any  other  reason,  seiiure  of  the  vessel,  but  an  arrange- 
is  he  who  gives  the  information  which  ment  was  made  to  proceed  on  the 
leads  directly  to  the  seizure  and  con-  voyage.  After  the  departure  of  the 
demnation,  regardless  of  the  question  consul,  the  crew  held  another  meeting, 
of  evidence  furnished,  or  interest  taken  and  drew  up  a  formal  written  protest, 
in  the  prosecution.  100  Barrels  of  setting  up  the  facts  before  stated,  and 
Whiskey,  a  Ben.  {O.  S.)  14;  Wescat  refusing  to  proceed  on  the  voyage  under 
V.  Bradlord,  4  Wash.  (U.  S.)  4g2.  any  circumstances,  which  protest  was 

It  must  be   information   upon  which  not  in  the  handwriting  of  the  mate,  and 

the  seizure  is  made.   Van  Nees  v.  Buel,  was  signed  by  all  the  crew.     Upon  the 

4  Wheat.  (U.  S.)  74.  receipt  of  this  protest,  the  consul  be^an 

If  the  officer  acts  upon  the  informa-  the  first  oHicial  interference  in  antici- 

>ion  and  makes  the  seizure,  that   action  pation  of  seizure,  tooU  the  crew  ashore, 

invests    an   inchoate   right   in   the  in-  and  took  the  sworn  testimony  of  each 

former  who  has  given  the   information  of  tlie  crew  upon  the  charges  preferred 

upon    which     the    seizure    was    made,  by  them    against   the  officers  and    pas- 

which  is  consummated  by  a  condemna-  sengers  of  the  vessel,  at  which  hearing 

tion.    Jones   v.  Shores.'r   Wheat.  (U.  other   members  of   the   crew   took   as 

S.)  461;  Wescat   t'.  Bradford.  4  Wash,  prominent  part  as  did  the  mate.     After 

IL',  S.)49i.  this  investigation,  a  man-of-war  waa 
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W)u>  Maj  b«.  INFORMERS.  Cmam  rf  the  17. 1 

1,  Offioen  of  the  United  States. — It  seems  that  any  person  re- 
ceiving pay  from  the  government  of  the  United  States,  whose 
duty  it  is  to  disclose  any  information  he  may  receive,  is  an  officer 
of  the  United  States,  within  the  meaning  of  the  act  of  1874,  and, 
therefore,  cannot  be  an  informer.  A  person  whose  duty  it  is  to 
disclose  information,  and  who  violates  such  duty  if  he  does  not 
disclose  it,  cannot  be  an  informer,  and  that  person  who  imparted 
the  information  so  as  to  be  informer  must  be  one  who  has  im- 
posed upon  him  no  official  duty  to  impart  the  information. 

If  a  party  is  under  pay  of  the  government  and  receives  a  salary' 
or  wages  of  any  kind  for  his  services  in  endeavoring  to  ferret  out 
frauds,  any  information  he  receives  it  will  be  his  duty  to  disclose 
to  the  collector  or  other  officer  of  the  treasury  department,  and 
he  cannot  be  considered  an  informer;  but  if  he  be  simply  em- 
ployed by  the  special  agent  of  the  department  to  unearth  smug- 
gling transactions,  with  the  understanding  that  he  should  de- 
pend for  his  compensation  solely  upon  his  right  to  the  informer's 
share,  then  he  should  receive  it,* 

sent  for,  and  the  seizure  was  made.     It  be  considered  as   infomiers  where  they 

was  held  that  Che  entire  ctew,  and  not  incidentally,  and  not  in  the  direct  pros- 

Ihe  mate,  were  the  informers,  so  as  to  ecution  or  course  of  their  duty,  or  of 

entitle   them  to  the  informer's   tnoietj'.  any  special  retainer  for   that   purpose. 

U.  S.  f.  City  of  Mexico  (Fla.),  32  Fed.  made  a  discover/. 

Rep.  105  (June  t4th,  18S7).      This  case  "As  if  an  inspector,  put    on   board 

was  decided  under  Uie  law  for  the  pre-  a    vessel    merely    to   keep    the    cargo 

vention  of  the  violation  of  neutrality,  safely  discovers  smuggled   goods   con- 

U.  S.  Rev.  Stat.,  5   5183.     The   court  cealed,   or  where     an    otScer    sent   to 

i>ays:  "  In  this  case  I  am  satislied  that  enquire      into     a     particular     charge 

the    crew    were    the    informers,    both  discovers   something    entirely   different 

technically  and  actually;  and,  although  and     before     unsuspected,     or   where 

some  were  more  prominent  tlian  others  he   is   told    by   someone    as   a    friend 

it  is  impossible  to  discriminate  in  their  and  not  as  an  officer,  or  the  facts  which 

favor.     I  think  every  name  was  signed  his  informant,  not  wishing  to  be  known. 

to    the    written    protest,   and    all    arc  refuses   to   br^ng  forward   himself,   but 

entitled  to  share.  tells  him  for  the  very  purpose  of  eno- 

"  The    naval    officers    and   consular  bling  him  to  give  the  information  In  hi> 

;]gent  in  whose  behalf  a  petition   has  own  name.     In  these  cases  an  officer 

been   filed   did    their    duty   as   officers  could  be   an   informer.     U.    S.   v.    100 

in  conveying  the  information  received  Barrels  of  Distilled  Spirits,  l  Low.  (f. 

to     other     official    authority,    but     no  S.)  244. 

information   was   given  by 'any  one   of  Before  the  act  of  1874  an  officer  could 

them  but  what  had  been  received  in  the  not  always  be  considered  an  informer 

regular  discharge  of  his  duty.     It  was  merely  because  he,   as   an   officer,   ac- 

in   the   performance   of  duty  touching  quires  information  useful  to  the govern- 

the   subject- matter,  and   under  special  ment.     If  (hia  Itnowledge  is  acquired  in 

orders  to  investigate,  that  their  knowl-  the    ordinary    discharge    of   his    duly 

edge  was  acquired,  and   reporting   the  touching  the   very   subject   matter,  or 

same  cannot  cerUinly  give   righ(t<   as  under  a  special  retainer  to   investigate 

informers."  that  matter,  he  could  not  be  Ac/i/ entitled 

The  term  "  informer,"  as  used  in  the  to  a  gratuity.     U.  S.   i'.   31   Barrels   of 

U.   S.   Rev.  Stat.,  4   5 2i>4,  includes   the  Whiskcv,  9  Int.  Rev.  Rcc.  169;  U.  S.  f. 

plaintiff  in  a  popular  action,  or  a  person  Funkhauscr,  4  Biss.  (U.  S.)  176,  183. 

suing  for  a  penalty  given  by  statute  to  Under  the  present  law,  United  States 

anvperson  suing  for  the  same.     Pollock  naval  officers  and  a  consular  agent  who 

ij.Ttie  Laura,  5  Fed.  Rep.  133.  conveyed  information  received  by  them 

1.  U.  S.  V.  Simons,  7  Fed.  Rep.  709.  leading  to  the  seizure   of  a   ves'sel    to 

Before  the  act  of  1874  officer-;  might  other  uflicial  authorities,   hut  gave  iv> 
711 
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nt  IVFOBHXS'S  RlQHT  TO  SHAXZ  IIT  THE  PSOCEEDS  OF  FOK- 
JTEIT U JIE,— The  informer's  right  to  share  in  the  proceeds  of  for- 
feiture, under  acts  of  congress  of  June  30th,  1864,  and  July  13th, 
1866,  13  Stat,  at  Large,  305;  and  14  Stat,  at  Large,  145,  has  been 
decided,  and  the  court  holds  that  the  informer's  share  in  a  fine, 
penalty  or  forfeiture  does  not  vest  until  money  was  recovered : 
but  the  act  of  1872  did  not  prohibit  payment  for  prior  services, 
nor  does  it  deprive  such  informer  of  compensation  fairly  earned 
under  provisions  of  the  statute.' 

Where  a  person,  pursuant  to  the  U,  S.  Rev.  Stat.,  §  3491,  has 
sued  another  in  the  name  of  the  United  States  for  defrauding 
the  government  by  making  false  claims,  defraying  all  the  ex- 
penses of  the  suit,  and  obtained  judgment  for  a  targe  amount, 
the  secretary  of  the  treasury  cannot,  under  §  3469,  authorize  a 
compromise  of  claims  in  favor  of  the  United  States,  and  satisfy 
the  judgment  for  a  mere  nominal  amount,  and  thus  confiscate 
the  prosecutor's  right  to  the  costs  and  one  half  the  recovery  as 
provided  by  §  3491  of  the  U.  S.  Rev.  Stat.» 

information  except  what  had  been  re-  thim  party,  and  in  eommunicating  re- 
ceived in  the  regular  discharge  of  their  Hults  to  KIk  superior,  could  notconbti- 
duty,  are  not  informerB.  A  consular  tute  an  officer  an  informer,  A  deputy 
officer  who  furnishca  the  officers  with  a  collector  whi)  receives  information  bv  h 
itaCement  of  factb  regarding  the  sailing  telegram  addreiised  to  the  collector  that 
and  the  objects  and  intentions  of  a  ves-  a  certain  vet^i^l  within  hie  district  had 
aeland  tries  Co  prevent  her  departure  and  goods  on  board  liable  to  forfeiture,  and 
■ner  her  seizure  furnishes  assistance  to  who  sent  the  telegram  to  the  colleclor. 
the  government,  is  not  an  informer,  did  not  become  the  informer  as  againi-t 
Neltner  would  be  a  detective  emploj-ed  the  person  sending  the  telegram,  bv 
by  such  officer  to  obtain  Information,  having  verified  some  of  its  statements 
U.  S.  V.  City  of  Mexico  (Fla.),  31  Fed.  and  having  sent  information  of  sucli 
Rep.  105.  verification    to     the    collector.     50,000 

Before  the  act  of  1874  the  fact  that  a.  Cigars.  1  Low.  (U.  S.,)  li;  U.  S.  1:  low 

person  obtained  the  information   on  a  Barrels  of  Distilled  Spirits,  i  Low.  (U. 

communication  of  which  he  bases   his  S.)  244;  8Inl.  Rev.  Rec.  10. 

claim   as  informer,   while   in   the   dis-  So  also  a  special  agent  of  the  go^'' 

charge  of  his  official  dutj- as  a  revenue  eminent    appointed     to    investigate     a 

ofRcer  of  the  government,  does  not  de-  fraud,  was   not   an   informer  tn  respect 

bar  him  from  claiming  a  share  of  the  to  facts  found  in  the  ordinary  and  reg- 

fine  as  informer.    8  Int.  Rev.  Rec.  lo:  ular   discharge   of  his  duty,  and  could 

U.  S.  V.  64  Barrels  of  Whiske.v.   9   Int.  not  claim   an  informer's  share  of  a  for- 

Rev.  Rec.  169;   13  Op.  Atty.  Gen.  369.  feiture  enforced  on  the  results  of  his  in- 

Neither  could   an   officer  always  be  vestigation.     U.   S,   v.   278   Barrels    of 

considered  an  informer  merely  because  Distilled  Spirits,  4  L.  &  Eq.  Rep. 237. 

he  as  an    officer    acquired    information  1.   Ramsay  v.  U.  S..  3i  Ct.  CI. 443. 

useful  to  the  government.  Ifhislinowl-  a.  15.    B.    i'.   Griswold,  30  Fed.  Rep. 

edge  was  acquired  in  the  ordinary  dis-  761. 

charge  of  his  duty  touching  the  very  Joint  Informars. —  Where  the  officer.-^ 
subject  matter,  or  under  a  special  order  of  a  revenue  cutter  could  sue  for  an  in- 
to investigate  that  matter,  the  govern-  former's  share,  al  common  law,  there  i» 
ment  was  entitled  to  the  benefit  of  it,  no  question  but  what  they  could  shari' 
U.  S.  V.  100  Barrels  of  Distilled  Spirits,  as  joint  and  common  informers.  Sawyer 
1  Low.  (U.  S.)  144;  8  Int. Rev.  Rec.  20;  w.  Steele,  3  Wash.  tU,  S.)  464, 
4  Cutting  Machines,  3  Ben,  (U.  S,)  a^o;  Where  a  crew  of  a  vessel  were  ad- 
9  Int.  Rev.  Rec.  144.  judged   informers,  it  was  ordered  that 

So  before  the   law  of  1874,  mere  dili-  after  the  payment  from  the  fund  then 

f^nce   in  conducting  a  search  original ■  in  the  hands  of  the  register  of  the  court 

mg   upon  definite   information   from  a  of  the  propercosla  in  the  hearlngof  the 


ib.Googlc 


InfbnDar'i  Bight  to  Share  in 


INFORMERS. 


th«  FrooMda  «f  FarfUtw*. 


1.  When  Not  Entitled  to  Compenution. — Sums  recovered  on 
forfeited  bail  bonds  are  not  fines  and  penalties  or  forfeitures 
within  §  4  of  the  act  of  June  22nd,  1874,  and  the  petitioner 
is  not  entitled,  under  its  provisions,  to  compensation  as  an 
informer.  Neither  is  the  secretary  of  the  treasury  authorized  to 
give  rewards  to  informers  under  the  act  of  June  i6th,  1880, 
which  makes  provisions  for  the  expenses  of  the  government  in 
bringing  to  trial  and  conviction  persons  engaged  in  counterfeiting 
and  other  felonies.  The  act  of  June  22nd,  1874,  §  6,  providing 
for  a  certificate  by  the  judge  or  court  to  the  secretary  of  the 
treasury  as  to  the  value  of  an  informer's  service,  has  no  applica- 
tion to  the  act  of  June  i6th,  1880.* 


cause,  the  balance  should  be  paid  to 
those  who  were  the  crew  of  the  steam- 
ship, as  It  appeared  from  the  pay  roll 
as  filed  in  the  case,  in  the  petition  for 
seamen's  wages,  and  the  sum  be  divideJ 
between  the  members  of  the  crew  in 
proportion  to  the  several  rates  of 
monthly  wages  therein  stated.  U.  S. 
-.:  City  of  Meiico,  33  Fed.  Rep.  105. 

The  proviso  in  the  duties -collection 
act  of  1799,  4  91,  I  Stat,  at  L,  697, 
tliat  where  property  forfeited  is  less 
than  $250  the  share  of  the  United 
States  shall  be  applied  toward  the 
costs  of  prosecution,  is  of  general  appli- 
cation and  affects  forfeitures  under  the 
internal  revenue  laws.  So  much  of 
the  treasury  regulation  of  September 
md,  1866,  as  forbids  s-fro  r.tla  applica- 
tion for  such  purpose  of  the  govern- 
ment's share  is  unauthorized  by  law. 
1  Water  Tub,  3  Ben.  (U.  S.)  436;  10 
Int.  Rev.  Rcc.  139. 

Halt  be  Plrat  Informar. — The  party 
<- 1  aiming  to  share  in  the  judgment 
must  bo  the  first  informer,  and  his  in- 
formation must  be  substantial  and  ca- 
pable of  proof.  The  share  of  the  in- 
former must  be  taken  from  the  net,  not 
from  the  gross,  proceeds.  United 
States  V.  Funkhauser,  4  Biss.  (U.  S.) 
.76, 

The  court  cannot  award  a  proportion 
of  the  proceeds  of  the  property  con- 
demned to  the  informer  unless  the  case 
be  within  some  statutory  provision.  It 
will  allow  compensation  for  expenses 
incurred  in  preserving  the  property. 
The  Langdon  Cheeves,  2  Mason  (U.  S.j 
85- 

Under  the  act  of  March  3,  1867,  14 
Stat,  at  L.  546,  the  determination  of 
disputes  as  to  shares  of  a  fund  arising 
from  forfeiture  for  violation  of  custom 
Inws.  belongs  to  the  court  having  the 
.zuiitody      of      such      funds,      and     it 


will  decree  how  the  same  shall 
be  distributed,  under  the  direction  of 
the  secretary  of  the  treasury,  as  a  min- 
isterial officer.  United  States  v.  Com- 
mack,  7  Int.  Rev.  Rec,  31. 

1.  /«  re  Brittlngham,  j  Fed,  Rep. 
191. 

Undar  Ui*  OonlticfttloK  Act. — Al- 
though under  the  act  of  August  6th, 
1S61,  to  confiscate  property  used  for  In- 
surrectionary purposes,  an  informer  may 
file  an  information  along  with  the 
attorney  general,  and  so  make  the 
proceedings  enure  under  the  act  to  his 
own  benefit  equally  as  to  the  benefit  of 
the  United  States;  yet,  aflcr  the  pro- 
ceedings have  been  instituted  by  th« 
attorney  general  alone,  and  wholly 
for  the  benefit  of  the  United  States,  and 
after  issue  has  been  joined  and  proofs 
furnished  by  other  parties,  no  person 
can  come  in  asserting  that  he  was  the 
informer  and  share  the  benefits  of  the 
proceedings.  Francis  -v.  U.  S^  5  Wall, 
{U.S.)  338. 

An  informer  does  not  acquire  ■  right 
to  a  moiety  under  the  Confiscation  act 
of  August  6th,  1S61,  in  regard  to  land 
informed  against,  after  a  complete  title 
to  the  property  has  been  acquired  by 
conquest,  as  in  a  case  where  the 
information  was  filed  after  the  conquest 
has   been   settled,  and   the  property  in 


denying 


that  its  district  attorney  hai 
proceedings  in  confiscation  t 
rted  on  under  the  act  and  the  land 
to  be  sold,  and  the  purchase  money 
to  be  received;  second,  by  the  fact  that 
the  commissioner  of  the  Freedmen's 
Bureau,  to  whom,  as  agent  of  the 
United     States,    congress     gives     the 


;i(i 
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8,  Awudi — Law  Oovflming. — Courts  are  not  at  liberty  to  grant 
rewards  in  cases  where  a  party  has  performed  a  public  duty, 
unless  there  be  some  positive  regulation  which  provides  for 
such  cases.  To  found  a  title  for  compensation  there  must 
be  some  direct,  extraordinary  assistance  or  service,  or  expense, 
which  the  law  recognizes  as  a  just  charge  in  rem,  independent  of 
any  notion  of  official  duty,  or  some  positive  statutory  provision 
in  point.  So  an  informer  cannot  be  awarded  a  proportion  of  the 
proceeds  of  the  property  condemned  unless  the  case  be  within 
some  statutory  provision.  But  the  law  will  allow  compensation 
for  expenses  incurred  in  securing  and  preserving  the  property.* 

a.  Informer's  Interest — When  it  Vests,— A.n  informer  has  nO' 
vested  interest  in  the  subject  matter  of  a  suit  instituted  upon  in- 
formation given  by  him.  The  attorney  general  may  properly  ask 
leave  to  dismiss  the  information  against  the  interest  and  objec- 
tion of  the  informer,  or  may  ask  for  a  reversal  of  the  decree  in 
the  court  below,  which  has  been  given  in  favor  of  the  United 
States,  and  that  the  cause  be  remanded  with  a  view  to  its  dis- 
missal* An  informer's  share  is  not  fixed  by  verdict ;  it  does  not 
attach  until  final  judgment.' 

control   and   m«t^ement  of   all  cap-  peraona    for    service    rendered   to   the 

tured    and     abandoned     land,     never  public,    Independent    of    contntct     or 

claimed    the    land    itself,   but  after  it  stalutorj'    provisione.      Such    are    the 

had  beta   gold  and  the  price  paid  Into  cases    of    maritime     salva|^   granted 

court,  and   a  raoletj'  adjudged   to   the  upon  recapture  of  public  vesaela.     The 

infOTmer,  has   taken   the  other  moiety  Aquila,  i  Rob.  37. 

without  question.  The   informer  of  a  violation  of  the 

An  informers  Interest  in  such  a  case  revenue   laws,   by   virtue  of   which    a 

stands  on  a  very  different  footing,  and  seizure  is  made  and  condemnation  of 

is  to  be  judged   of  by   very   different  the  property  is  obtained,  can  entitle  him- 

principtea  of  estoppel,  from  that  of  a  self   to   a   reward   or    portion    of   the 

purchaser  of  the  land  who  haa  paid  his  properly  only  in  ca«ea  provided  for  by 

money  to  the  United   States  in  conse-  some  statutory   provisions.     Such  ser- 

quence  of  their  offer  to  sell  under  the  vices  do  not  create  a  legal  or  equitable 

act.     An  informer,  to  entitle  himself  to  title   Co   compensHtion,     A   party   who 

the  statutory  reward   for  his  services,  gives  material  information   is   not  cn- 

must  infonn  against  property  which  is  titled,  at  common  law  or  Inchancery,  to^ 

the  subject  of  judicial  condemnation,  a  part  of  the  proceeds  of  any  property 

There    can      be     nothing     to     divide  seized   and    condemned    by   means  of 

if  there   is  nothing    to    condemn.     In  such  information,  or  to  any   particular 

this    case    the    land,    when    informed  compensation     for     such     information 

•gainst,  was   already  the    property  of  when  given  to  officers  of  the  govern- 

the    United     Slates.      The    title    had  ment     It  is  the  duty  of  every  citizen  to 

passed  by  tlie  completed  conquest  and  aid   In  detecting  violations  of  the  laws 

there   was  nothing  to  reach  by  judicial  and   enforcing    the    od ministration    of 

process.     Information,  in  the  statutory  public  justice.     No  compensation  will 

sense,  could  do  no  good;  it  was  cap-  be  allowed   except  when  some  statute 

hired  property  and  needed   no  judicial  holds  out  from  public  policy  a  specific 

sentence  of  forfeiture  to  make  it  abso-  reward  that  the  public  faith  is  pledged 

lutely    the     property    of    the    United  to    allow    it.     Robinson    v.    Hook,    4 

States.    Tittts  v.  V.S.,  to  Wall.  (U. "" 

S.)  m- 

1.  The   Langdon  Cheeves,   3  Mason  S.)  454. 

(U.S.)  85.  8,  U,  S.  V.  35,000  Gallons  of  Dis- 

In  England  there  are  certain  cases  in  tilled  Spirits,  7  Int.  Rev.  Rec.  106. 

whicli  the  Uw  awards  compensation  to  An  informer's  share  may  be  subjected 
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b~  Informer — Disclosing  a  Conspiracy — His  Share. — When  an 
informer  procures  the  arrest  and  conviction  of  certain  members  of 
A  conspiracy  who,  upon  their  examination,  confess  and  impHcate 

to  m  chai^  of  a  proportionate  ihare  of  share  must  be  determined  bythe  law  aa 

thecoBte  of  the  proceedings.     U.  S.  v.  It   stands  at  the  time  of  the  finaldecne 

la  Barrels  of  Paraffine  Oil,  6  Int.  Rev.  of  forfeiture.  15,000  Gallons  of  DittJUcd 

Rec.  J03.  Si  iriU,  I  Ben.  (U.  S.)  367. 

Oompaaiatloa. — The   court  will    not        So  under  a  former  law  allowing  cui- 

Award  a  proportion  of  the   proceeds   of  torn  officere  a  portion  of  forfeitures  and 

property  condemned   to  officers  of  the  penalties  until  final  judgment  of  con- 

Svernment    for   their  services   as  In-  demnetion   no  part    of   the    forfeitui* 

■mere,  unless  the  case  be  within  some  vested  absolutely  in  the   collector;  but 

statute  provision.      But   It   will   allow  after  final  judgment  his   share   Tested 

compensation  for  expenses  incurred   in  absolutelj,  and  could  not  be  remitted  bjr 

securing  and   preserving  the  property,  the  secretary  of  the  treasury.  If,  during 

The   giving   Information   of  violations  the  proceedings,  a  remission  be  made 

«f  the   laws  Is  a  duMr  of  every  citizen,  of  the  whole  properly  forfeited,  the  col- 

and  especially  of  ofncers.    The  Lang-  lector's  share  was  gone;  if  of  part  only, 

don  Cheeves,3  Mason  (U.  S.)  8;.  his  title  attaches  to  the  remainder,  and 

Wbaa  BoM  br  Uu  Marahal.— fhe  in-  by   a  judgment  of  condemnation   be- 

lerest  of  an  informer  in  the  proceeds  of  comes   vested    and   Indissoluble.    The 


A>rfelted  property  sold  by  the  marshal     Mar^retCa,  3  Gall,  (U.   S.)    1 

under   a  venditioHi  exponas  for  a  for-     also  The  Hollen,  i   Mason  {\3.  S.)  431; 

felture  under  the  Internal  revenue  laws,     U.  S.  f.  Lancaster,  4  Wash.  (U-  S.)6t. 


I   vested   at  the  time  when  the         Under   the   duties -col  lection    act   of 
9   of  the   sale   are   paid   to  the     1709,  4  oi,  whose  provisions  allowane- 
marshal,  and  cannot  be  affected  by  any     half  of  nnes,   penalties   and  forfeitures 


proceeds   of  the   sale   are   paid   to  the     1709,  4  oi,  whose  provisions  allowoi 
marshal,  and  cannot  be  affected  by  any     half  of  nnes,   penalties   and  forfeitu  .. 
reflations  subsequently  made.     U.  S.     to  be  paid  to   the  collector  and   other 


._,.  o  Cigars,  ^Blatchf  (U.  S.)  soo;  officers,  it  has  been  decided  that  whert 

8   Barrels   of  Distilled    Spirits,  i   6en.  the  claimant  of  property  seixed   elects 

(U.  S.)  472.  to  give  a  bond  and  pay  or  secure  the 

Monar  Haeomwd  on  Bond. — Money  payment  of  the  duties,  and  on  condem- 

recovered   in  a  suit  on  an  export  bond  nation  of  the  vessel  and  goods  he  loses 

eren   under   the  internal  revenue  laws  both  the  duties  and  the  property  ■eized, 

Ing  exclusively  to  the  United  States  the  duties  thus  paid  constitute  no  part 

the   same  as  money  recovered  in  a  suit  of  the  proceeds  of  the  goods  forfeited, 

on  any  other  contract  with  the  govern-  within  the  meaning  of  the  statute.   Tbe 

ment,  and  neither  revenue   officers  nor  right  of  the  collector  acquired  bj  (he 

informers   can   have  any  share  therein,  seizure   Is   a  right   only   In   the  goods 

Internal  Rev.,  13  Op.  Ally.  Gen.  115.  themselves  which  have  been  selaed  and 

Acta  of  daimant — Ho  Waiver.— The  forfeited.     Hoyt   v.  United   States,  10 

consent  of  the   claimant   that  a  vessel  How.  (U.  S.)  109. 

seized  for  a  violation  of  the  non-inter-         The  right  of  a  collector  to  share  un- 

course    laws,    upon     his     information,  der  a  previous  law  In  the  procecda  of 

should  be  sent  Into  another  district  for  forfeitures  in  rem  attaches  on  seizure, 

settlement,  or  a  disavowal  by  him  of  and  in  case  of  personal   penalties,   oa 

having    instituted    the    suit    does    not  suit  brought.     In  each  case  It  is  ascer- 

amount  to  waiver  by  him  of  his   rights  tained  and  consummated  by  the  judg- 

to  share  of  the  forfeiture.     Sawyer  v.  ment;  that  the  collector  dies  before  or 

Steele,  3  Wash.  (U.  S.}  464.  after  the  judgment  Is  immaterial.  Jones 

Whon  tlw  Bight  ot  M  lafOniMr  Toita.  v.  Shore,  i  Wheat  ( U.  S.)  46a. 
— The  r^ht  of  an  informer,  under  the         Under   the   law  giving  the  collector 

internal  revenue  laws,  vests  only  when  of  revenue  a  share  of  forieiture  for  his 

the   money   representing   the   forfeited  services  In  making  seizure,   his  right  1* 

property  is  paid  over  and  is   ready  for  oi.ly    Inchoate.     If  the   forfeiture   bas 

distribution.     Until  then  his  rights  are  been  justly  Incurred,  yet  the  govera- 

liable   to   be   divested   by  the  govern-  ment  reserves  to  Itself  the  right  to  re- 

ment.   15,000  Gallons  of  Distilled  Spir-  lease  It  either  in  whole  or  In  part,  and 

Its,  I  Ben.  (U.  S.)  367.  until  the  proceeds  have  be«n   actually 

In  case  of  a  change  of  the  law  pend-  received   for  distribution.    But  what- 

ing  suit  the  amount  of  the  Informer's  ever  is  reserved  to  the  gorenaaeat  ant 
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others  engaged  in  the  same  fraudulent  transaction,  and  these  in 

turn  are  ^so  arrested,  convicted  and  Aned  solely  upon  such  in- 
formation, the  original  informer  is  entitled  to  share  in  such  iines.' 

of  tbe  forfeiture  Is  rcBerred  as  well  for  by   him,   and  to   be  due  to  the  United 

Uie  eei^ng  officer  as  for  Itself,  and  is  States. 

distributable  accordingly'.  The  gov-  Tlie  sums  fixed  upon  \>y  the  compro- 
emment  cannot  release  the  collector's  mise  were  based  ^aiViy  upon  penalties 
share,  as  such,  and  yet  retain  to  itself  and  partly  upon  taies  due.  and  in  the 
the  other  part  of  the  forfeiture.  Thus,  suit  against  the  collector  the  commls- 
where  aflsr  a  seizure  congreBs  specially  sioner  was  of  the  opinion  that  the  in- 
authorized  a  remission  of  the  forfeiture  formers  should  receive  nothing  from 
with  the  exception  of  a  sum  equal  to  that  part  of  the  gross  sum  paid,  which 
double  duties,  the  collector  is  entitled  was  designed  to  cover  taxes.  The  court 
to  one  moiety  of  the  whole  amount  re-  held  that  the  right  of  the  informers  to 
served  as  the  condition  of  the  remission,  their  portion  of  the  sum  paid  was  not 
McLane  v.  U.  S.,  6  Pet.  (U.  S.)  404.,  In  affected  by  the  fact  that  a  part  of  such 
Hoyt  H- U.  S.,  10  How.  (U.S.)  109,  sum  is  designated  to  cover  taxes,  and 
tttia  case  is  distinguished.  that  the  collector  cannot  be  held  liable 

Under  the  act  of  1799,  called  the  du-  on  his  official  bond  for  the  amounts  so 

ties-collection  act,  the  right  to  share  in  paid  to  the  informers,  whether  they  are 

forfeitures  and  penalties  is  given  to  the  legally  entitled  thereto  or  not     U.  S. 

collector  who  made  the  seizure,  or  who  v.  Roum,  3  McCrary  (U.  S.)  381. 

brought  the  suit,  and  not  to  the  collector  After  a   final   decree  has  been  made 

who  was  in  office  at  the  time  of  the  de-  and  executed  by  paying  the  penalty  Im- 

cree  or  judgment,  or  the  receipt  of  the  posed   into  the  United  States  treasuiy, 

forfeiture,  if  there  had  been  any  Inter-  a  petition  filed   in  the  court  which  has 

mediate    appointment.     Van    Ness    v.  made  the  decree,  by   a  party  claiming 

Buet,  4  Wheat.  ( U.  S.;  74.  to  t>e  the  original  informer  in  said  case, 

The  proper  rule  of  distribution,  un-  cannot  be  considered,  though  the  cer- 

d«r  act  of  March  2nd,  1867,  ch.  1S8,  of  tlficate    prays    the   court   to  ascertaim 

Eroceeds   of  fines,   penalties    and  for-  the   amount   he  is   entitled   to   for   his 

itures  among  custom  officers  of  ports  services  for  the  Information  of  the  si 


collection  district,  is  explained  In  Hahn  has   no  jurisdiction.     The  original  suit 

V.  United   States,    14   Ct.   CI.  30^,  and  had  been  determined  and  the  power  of 

this  decision   is  affirmed  .in  107  U.  S.  the  court  in  the  premises  was  at  an  end. 

403.  But  the  act  of  March  ind,  1867,  ch.  Ex  parte  Gaus,   j   McCrary   (U.    S.) 

188,  was  repiealed  by  act  of  June  22nd,  393, 

1874,  ch.  391;  which   makes   extensive  1.  U.    S.    v.   Simons,   7    Fed.   Rep. 

changes  In  previous  laws  governing  en-  709. 

forcement,  compromise  and  remission  A  conspirator  may  earn  immunity 
of  penalties  for  violation  of  the  duty  from  punishment  by  his  voluntary  con- 
laws,  compensation  of  officers  and  In-  fesslon,  and  by  the  district  attorney 
formers,  and  regulating  these  subjects  consenting  to  make  use  of  his  testimony 
anew.  18  Stat,  at  L.  iS6.  against  the  conspirators,  but  equitably 
Three  several  suits  were  instituted  I'n  he  Is  entitled  to  nothing  more.  Whiskey 
rem  by  the  United  States  for  the  for-  Canes,  99  U.  S.  594. 
feiture  of  certain  distilled  spirits,  and  The  original  informer  ought  not  to 
such  proceedings  resulted  in  a  decree  lose  his  share  of  the  fine  which  would 
of  forfeiture.  The  sum  of  money  oh-  have  been  Imposed  upon  the  parties  he 
lained  by  compromise  was  paid  into  the  informed  against  directly,  by  th^r  con- 
registry  of  the  court.  In  two  of  the  fesslng  and  inculpating  others,  and 
cases  the  informersweredesignated  and  thus  securing  Immunity.  The  interest 
ield  entitled  to  a  portion  of  the  pro-  of  the  informer  Ought  to  be  identical 
ceeds.  Final  orders  of  distribudon  with  that  of  the  governmenL  The 
were  made  and  checks  issued  to  the  col-  interest  of  the  government  requires  the 
lector  accordingly.  He  paid  the  in-  leading  members  of  the  conspiracy  t* 
formers  their  respective  shares.  A  suit  t>e  punished.  U.  S.  f.  Simons,  7  Fed. 
on  the  collector's  official  bond  was  Rep.  713.  No.  4  head  note  of  thU  case 
brought  to  recover  the  several  sums  reads:  "Hence,  where  A  Informed 
of  money  alleged  to  have  been  received  against  B,  C  and  D,  for  smuggling,  BiMl 
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IT.  WhEV  iMIOSMZBB  ABS   IVTEBESTID. — PSMECUTIOH    OF    SUIT. 

—The  provisions  of  §  179  of  the  act  of  June  30th,  1864,  as- 
amended  by  the  act  of  July  13th,  1866,  14  Stat,  at  Large  III, 
145,  relating  to  informers'  shares,  are  expressly  applicable  only  t& 
cases  not  otherwise  provided  for;  but  where  it   is  not  otherwise 

firovided  for,  they  are  applicable  whether  the  fine,  penalty  or 
orfeiture  is  recovered  or  is  recoverable  by  indictment  or  informa- 
tion or  action  of  debt.  The  form  of  prosecution  is  immaterial 
in  respect  to  the  rights  of  any  person  claiming  as  informer;  and 
under  the  statutes  in  force  May,  1870,  the  fact  that  a  fine  or 
penalty  can  be  recovered  only  by  indictment  is  no  objection  to- 
the  claim  of  any  person  to  be  declared  informer.* 

Where  a  statute  creates  a  new  offence  and  affixes  a  specific 
pecuniary  penalty,  appropriating  one-half  thereof  to  the  informer, 
it  adopts  by  implication  those  remedies  by  which  alone  the  in- 
former can  sue ;  but  the  absence  of  an  informer  does  not  author- 
ize a  change  in  the  nature  of  the  remedy  and  the  substitution  of 
one  not  contemplated  in  the  statute.' 

these,  or  one   of  them,  confesaed   and  iect  to  a  share  to  tnformerB,  if  the  flnft 

implicated  E  Tor  receiving  the  property  Itself  would    be.     U.   S.   v.   Fanjul,   i 

smuggled,  and  E  wae  arrested,  and,  act-  Low.  (U.  S.)  1 17. 

ing  upon  the  advice  o{  a  third  party,  Parol  Erldenoe. — On  a  petition  bj  *n 

also  confessed  and  implicated  F  and  G,  informer  for  his  share  of  the   proceeds- 

as  his  principals  in  the  transaction,  who  of  forfeited  propertj',  although  he  gave 

were  convicted  and  fined."     Held,  that  information  in  writing,  he  may  give  evi- 

A  was  entitled  to  the  informer's  share  dence  by  parol  that  Re  gave   ouier   in- 

of   the  fine  imposed.     See   Wescot  v.  formation  leading   to   further  seizures, 

Bradford, 4  Wash.  (U.  S.)  491.  more   extensive   Oian   the   information 

How   the   amount  of  an   informer's  given  in  writing.     Wescot  v.  Bradford, 

share  Is  to  be  computed,  under  certain  4  Wash.  (U.  S.)  493. 

statutes,      see    i    Still,  i    Ben.   (U.  S.)  An  InlOniiar  Heed  Hot  Aiaiat  In  Uw 

374;  U.  S.  V.  Hook,  3   PitUb.  (Pa.)  54;  Bolt.— An  informer  is   not  obliged   to 

14  Pittsb.  Law  Jour.  361.  assist  in  prosecuting  the  suit  for  a  for- 

1.  iS   Int.  Rev.  Rec.  29;  9  Int.  Rev.  feiture,   and   does   not   lose   his   right* 

Rec.  169;  9  Int.  Rev.  Rec.  145;   13  Op.  as  an   informer  bv   misconduct  as  an 

Attj.  Gen.  aj8.  agent  in  the  care  of  the  property  sdzed. 

>.  U.  S.  w.  Tilden,  11    L.  Rep.,  N.  S.  Wescot  v.  Bradford,  4  Wash.  (U.  S.) 

If  an  Informer,  in  hia  libel,  unites  his         Qnl  T«n   Aotlona. — The    action    au- 

rights  with  those  of  tlie  United  States,  thorized  by  the  U.  S.  Revised  Statutes, 

In  the  manner  of  a  qai  iam  action,  it  is,  J^  3490,  3491,  340*  and  3493,  to  recover 

at  most,  only   an   irregularity,  not  af-  a  penalty  and  damages   for  making  a 

lecting  the  nature  of  5ie  proceedings,  false  claim  against  the  United  States,  is 

If  the  informer  cannot  take  any  inter-  a;j((  iam  one,  and  may  be  commenced 

est,  condemnation   will   take   place   to  by  any  person  who  will,  without   the 

the   United   States.     The   Emulous,    i  previous   authority  or   consent   of  the 

Gall.  (U.  S.)  563.     Note—this  case  was  district  attorney  of  the  United  States, 

reversed   on  another  ground  and  under  Hence  the  complaint  In  such  an  action 

the  name  of  Brown  v.  U.  S.,  8  Cranch  need  not  be  subscribed  by   the   district 

(U.S.)  110.  attorney.     It   Is   sufficiently  subscrilied 

The  sum  recovered  upon  a  forfeiture  by  the  partv  or  his  attorney  within  the 

rec<^nizance  for   the  appearance  of  a  meaning  of  the  Oregon  Civil  Code,  $( 

person  charged  with  a  violation  of  the  7g  and  tfi,  when   It  Is  subscribed  by  the 

duty  laws,  ^>eB  not  take  the  place  of  a  attorney  of  the  person  who  brii^  nich 

fine  which  would  be  imposed  upon  con-  action.     United   States   V.  Grinrold,  5 

vlction  in  any  such  sense  that  it  is  sub-  Sawyer  (U.  S.)  15- 
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power  of  the  president  of  the  United  States  to  pardon  from  fine, 
penalty,  or  for  forfeiture  after  judgment,  by  which  the  rights  ot 
an  informer  to  share  in  the  amount  have  become  vested  or  fixed, 
does  not  extend  to  remit  the  informer's  share.  The  preadent 
can  discharge  the  share  of  the  government  only,'  And  a  pardon 
by  the  president  granted,  as  to  all  interests  of  the  United  States 
in  the  forfeiture  incurred  by  violation  of  the  embargo  law,  and  a 
direction  that  all  further  proceedings  on  behalf  of  the  United 
States  be '  discontinued,  does  not  remit  the  interest  of  a  vested, 
moiety.* 

1.  B«miMion  Ity  Seontary  of  the  Tnamry. — The  power    of   the- 
president  to  pardon  for  offences  does  not  preclude  congress  from 

The  United   States  alone  can  eue  Tor  to  said    bond,   and   required   all  pro- 

the  penalty  imposed  by  section  i  of  the  ceedinga   on   the   part   of    the   United 

Steamboat  act  of  July  7th,  183S.     Brie-  States    to  be   forthwith    discontinued. 

coe  V.  Uinnian,  to  InL  Rev.  Rec.  53.  Held,  that  the  terms  of  the  pardon  were 

1.  U,  S.  V.  Harris,  I    Abb,   fU.  S.)  such  as  to  remit  only  the  interest  of  the 

110.  United  States,  and  not  the  rights  of  the 

a.  U.   S.  V.  Lancaster,  4   Wash.  (U.  officers.     U.  S.  v.  I.ancasMr,  4   Wash 

S.)  64,  tu.  S.)  64. 

So  a  pardon  by  the  president  for  a         In  case  a  vessel  condemned  as  for- 

vlolBtion  of  the  revenue  laws  for  which  feited    to     the    United    States    for     a- 

tiie  accused  has  been  indicted  and  sen-  violation   of   the   Slave-trade   act,  the 

tenced  to  fine  and  Imprisomnent,  wtiich  president  was   advised   to   remit  only 

recites    conviction    of    conspiracy    to  the  interait  of  the  United  States.on  tlie- 

defraud    the   revenue    as    the    onence  ground    that    his    pardon    could     not 

pardoned,  does  not  entitle  the  offender  defeat  the  vested   rights  of  the  seizing 

to  have  a  remission  of  a  forfeiture  of  officer.     4  Op.  Atty.  Gen.  573. 
property  involved  In  the  offence,  which         On  the  question  whether  the  president 

has  been  adjudicated  under  some  other  has  tlie  power  to  pardon  offences  com- 

piuvislon  of  the  statute.     Rt  Weimer,  mltted by  Iheownersorraastersof steam 

!Rep.  38.     See  also  U.  S.  t>.  Roello,  34  vessels  in  respect  tu  the  transportation 

nt.  Rev.  Rec.  331.  of  passengers  in  violation  ofthe  statute. 

When    an    offender's    property    has  it    is   adjudged    that  he   can.      6  Op. 

been  confiscated  by  the  United  States  Atty.  Gen.  393. 

government,  for  acts  done  and  permit-  A  party  was  convicted  and  fined  for 
ted  in  aid  of  the  late  civil  war,  and  the  violating  the  internal  revenue  law. 
proceeds  had  not  been  actually  paid  to  Afterwards  the  court  adjudged  a  certain 
the  party  entitled  to  receive  them  person  as  the  informer,  and  that  one- 
Bs  informer,  or  Into  the  United  States  half  of  the  fine  should  be  for  his  use- 
treasury,  such  funds  are  within  the  and  the  remainder  for  the  use  of  the 
control  of  the  court,  and  the  offender,  United  States.  AlUrwards  the  precl- 
itpon  being  pardoned  for  such  acts  dent,  by  a  pardon,  remitted  to  the 
by  the  president,  and  having  complied  offender  the  payment  of  two-thirds  of 
with  the  conditions  of  the  pardon,  Is  the  fine.  One-third  of  the  fine  with 
entitled  to  have  such  proceeds  restored  interest  was  paid  Into  court.  The 
to  him.  Brown  ».  U.  S.,  Wooiw.  (U.  Informer  claimed,  and  was  allowed  by 
S.}iqS;McCahon  (U.  S.)  239.  the    court,  the  whole   of   the   amount 

A  vessel  was  seized  by  the  collector  adjudged  to  him,  on  the  ground  that  the 

and  libelled  for  forfeiture  for  a  violation  president  had  no  right  to  remit  any  of 

of  the  Embargo  act,  and  released  on  a  the  part  of  the  fine  so  adjudged  to  the 

bond    for  her   value.      She   was  con-  informer,  and  that  he  was  entitled  to 

demned   as   forfeited,   and   a  suit  was  the  whole  of  such  part  as  If  there  had 

brought  by  the  United   States  on  the  been    no    remission.      The  <M>nT)ctloR 

bond.      Afterwards   the   president  re-  was  under   the  act  of  June  30th,  1864^ 

raltted  to  the  defendant  all  the  righto  }{  41;  13  Stat,  at  I~   339.      U.  S.  ». 

and  Interest  of  the  government  in  and  Harris,  1  Abb.  (U>  S-J  iia 
10  C.  of  L.— 46                          721 
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■giving  the  secretary  of  the  treasury  authority  to  remit  penalties 
ind  forfeitures.' 

Whatever  power  of  remission  in  the  secretary  of  the  treasuiy 
<ongres3  chooses  to  annex,  as  a  condition  to  the  grant  of  the 
penalties  given,  is  not  a  power  to  pardon,  but  simply  a  restric- 
tion, limitation  or  condition  annexed  to  the  grant  of  the 
■penalty.* 

VL  STATUTEfl. — Except  in  case  of  smu^ing,  it  shall  not  be- 
^lawful  for  any  officer  of  the  United  States,  under  any  pretence 

1.  The  Laura,  114  U.  S.  411.  4469  of  the  U.  S.  Revised  Statutes,  for 

9.  United    States     v.    Lancaster,    4  carrying  a  greater  number  of  pauei^en 

"Wash.  (U.  S.)  66.  than  the  certificate  of  Inspection   per* 

In  a  case  of  a  vessel  being  seized  for  mlts,  end  such  remission  will  operate 

violating    a   statute   In   regard   to    the  as  afulldischarge.  Section  53940ftheU. 

transportation  of  passengers,  a.  remis-  S.  Revised  Statutes,  providing  that  tlw 

sion  being  applied  for  to  the  aecretarjr  secretarj  of  the  treasurj  maj,  in  cer- 

of  the  treasury,  under  section  1   of  the  tain  cases,  remit  lines  and  penaltlet,  I* 

jicl  of  March   3rd,  1797,  the   question  not    unconstitutional.    The    Laura,    8 

ikrose   whether   the   case   came   within  Fed.  Rep.  613. 

the  pardoning  power  of  the  president.  Under  act  of  March  3rd,  1707,   m  re- 

This  was  the  opinion  of  the  Attornbv  mission  of  a  forfeiture  or  penalty  bj  the 

■General:  secretary  of  the  treasury,  arising  under 

1.  That  the  president  had   power  to  the  revenue   laws,  after  judgment  and 

purdon    the    imprisonment,    fines    and  execution  issued,  extends  to  the   sbare 

forfeitures   imposed   for    violating    the  of  the  officer  as  well  as  to  the  interett 

provisions  in  regard  to  space  for  and  of  the  government.     U.   S.   v.   Morris, 

number  of  passengers,  unless,  perhaps,  lo   Wheat,    (U.   S.)   346;    affirming   1 

as  regarded   a  forfeiture,  the   right   of  Paine  (U.  S.)  309, 

which  had  duly  vested  in  the  custom  If  the  secretary  recite*  his  authority 
bouse  officers  or  others,  except  the  under  a  special  act,  and  assumes  to  re- 
United  States,  a.  That  it  was  doubtful  mit  In  pursuance  of  that  act,  the  remis- 
whcther  the  president  had  power  to  sion,  if  unsupported  by  such  act,  cannot 
remit  such  forfeiture.  3.  That  the  sec-  be  supported  under  the  general  act  of 
retary  of  the  treasury  had  power  to  re-  March  3rd,  1797.  The  Margaretta,  1 
mltall  forfeitures  of  vessels   for  carry-  Gall.  (U.  S.)  515. 

ing  an  excess  of  passengers.    4.  That  If  the  remission  Is  made  on  the  pay- 

■the  president  had  power  to  pardon  in  ment  of  costs,  this  is  a  condition  prece- 

all  cases  of  vessels  libelled  by  reason  of  dent,  and  the  remission    la   inoperative 

liens  on  them  for  penalties  Imposed  by  until  the  costs  are  paiJ,   Jungbluth   v. 

the  statute.     5.  That   the  secretary  of  Redfield,  4  Blatchf.   (U.  S  )   219;   The 

the  treasury  had  the  concurrent  power  Palo  Alto,  2  Ware  (U.  S.)  34^ 

to  remit  in  the  last  named  cases,  but  If  the  remission   be   conditional,  the 

any    doubt    could     be    cured    by    the  secretary  has  no  power  to  revoke  it  af- 

authority  of  the  president,  as  no  inter-  ter  the  condition  has  been   performed, 

est  but  tliat  of  ttie   United   States  was  whether  the  possession  of  the  goods  has 

affected.    6.  That,  as  the    act  of  1797  been  delivered  to  the  claimant  or   not. 

afforded  the  means  of  judicial   investl-  The  Palo  Alto,  2  Ware  (U.  S.)   343;  6 

Ration  as  to  the  question  of  remission,  N.  Y.  Leg.  Ot>s.  a63. 

it  was  more  convenient  in  the  cases  of  The   secretary's  power   to   remit  or 

seizures  and  prosecutions  instituted  by  mitigate  penalties   extends  as  well    to 

officers   of  the   customs,  to  dispose  of  those  given  to  the  person  suing  for  the 

that  class  of  seizures  In  that  way  than  same  as  to  those  ^ven  to  the  United 

to  refer  them  to  the  unaided  discretion  States,  or  partly  to  the  United   Slates 

of   the  president.    6   Op.   Atty.  Gen,  and  partly  to  the  informer,  and  can  in 

48S.  all  cases  be  exercised  after  a*  well  as 

.    The  secretary  of  the  treasury  may  before   suit   brought,  provided   the  In- 

remlt  claims  of  informers  and  of  the  former's  claim  has   not   been   actually 

United  States  to  penalties  and  forfeit-  determined  by  the   court.     Pollock   t-. 

aires  incurred  under  sections  4465  and  The  Laura,  5  Fed.  Rep.  133. 
792 
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whatever,  directly  or  indirectly,  to  receive,  accept  or  contract  for 
any  portion  of  the  money  which  may,  under  any  of  the  provisions 
of  this  or  any  other  act,  accrue  to  any  such  person  furnishing  in- 
formation ;  and  any  such  officer  who  shall  so  receive,  accept  or 
contract  for  any  portion  of  the  money  that  may  accrue  as  afore- 
said shall  be  guilty  of  a  misdemeanor,  and  on  conviction  can  be 
fined  not  exceeding  $5,000,  or  imprisoned  for  not  more  than  one 
year,  or  both,  in  the  discretion  of  the  court,  and  he  cannot  there- 
after be  eligible  to  any  office  of  honor,  trust  or  emoluments. 
The  person  making  such  forbidden  payment  may  recover  it  back 
by  action.* 

Extra  compensation  for  detection  of  smuggling,  or  for  infor- 
mation, may  be  paid  in  certain  cases  by  the  secretary  of  the 
treasury.* 

1.  Actofjuneaand,  1874,011.391,4  •};  below  f  1,000,  the  applicant  ah*U  nodfy 

18  Stat  at  Large,  pt  3,  186.  the    liistrict    attorney  of   the    United 

8.  iS  Stat,  at  L.arge,  pL  3,  1S6;  act  States  and  the  collector  of  cuBtoms  of 
or  June  aind,  1S74,  c3i.  391,  {^  3,  4.  said  district,  who  shall  furnish  the  tec- 
Statutes  authorizing  offers  of  reward  retary  of  the  treasury  all  practicable 
for  diacoverj  of  frauds  upon  internal  Information  necessary  to  enable  him  to 
revenue  are  cited  and  reviewed  in  San-  protect  the  interests  of  the  United 
bom,  Contract,  15  Op.  Atty.  Gen.  133.  Stateii.     Act  of  June  land,  1S74,  ch.  391, 

Repeal   of  former  lawa   authorizing  %  20;  iS  Stat,  at  Large,  pt.  3,  190. 
payment  of  moieties  to   Informers  and         The   secretary  of  the  treasury  may 

custom  house  officers.  Act  of  June  a  and,  remit,  on  application   therefor,  or  mitf- 

t^4i  44  Ii  >•  ch.  139;   18  Stat,  at  Large,  gate    any   fine    Or  penalty  provided  for 

ptj,  186;  Rev.  Stat.  Supp.  No.  1.  in   laws   relating   to   steam   vessels,  or 

Provisions  authorizing  employment  discontinue  any  prosecution  to  recover 
of  persons  to  aid  the  officers  of  the  penalties  denounced  in  such  laws,  ex- 
United  States  in  collecting  money  due  cepting  the  penalties  of  imprisonment 
the  government,  under  the  customs  or  removal  from  otGce,  using  his  own 
revenue  laws,  or  for  smuggling.  Act  discretion.  But  he  cannot  remit  or 
of  June  aand,  1874,  ch.  391,  Ijl)  2  to  8;  mitigate  the  fine  after  the  share  of  the 
Rev.  Stat.  Supp.  No.  i,  77.  informer  has  been  determined  by  a  auit- 

For   a   new  reguiatiqp  of  laws  gov-  able  court.     U.  S,  Rev.  Stat,,  4  5294. 
erning   enforcement,  compromise,  and        Title  53   of  the   Federal    Statutes,  In 

.remitting  of  penalties   for   violation  of  whichsections446j  and  4469arefound,is 

the  duty  laws,  and  the  like,  see   act  of  entitled    "Regulations  of  Steam   Ves- 

June  aand,  1874,    ch.   391;    Rev,   Stat,  sels,"    These  sections  and  section  5394 

Supp.  No.  1,76,  were  originally  enacted  as  port  of  the  act 

No  officer  of  the  United   States   can  of  February  aSth,  i87i,entitled,  "An  act 

compromise  or  abate  any  claim   of  the  to  provide  for  the  better  security  of  life 

government  under  the  custom  laws,  for  on  t>oard  of  vessels  propelled  in  whole 

any  fine,  penalty  or  forfeiture  incurred  or  in  part  by  steam,  and  for  other  pur- 

by  a  violation   thereof.     If  any   officer  poses,   section  4469  being  a  partof  tec* 

attempts  to  make  such  compromise  he  tion  48  of  that  act,  section  4467  beings 

■hall  be   deemed  guilty,  and  on  convic-  part  of  section   49,  and   5194  being,  in 

tion   thereof  shall   be   imprisoned  not  substance,  section  64. 
exceeding  ten  year«  and   be  Rned  not         The  act  of  AuguGt6th,  i86i,proTidea, 

exceeding   (10,000.      The   secretary  of  in  substance,  that  if,  during  an  Insur- 

the  treasury  has  power  to  remit   fines  rection  against  the  government  of  the 

and  penalties,   or   to  compromise  the  United  States,  any  person  shou1d,aner 

aame  in  accordance  with  existing  laws,  the  prescribed  proclamation,  purchase 

Act  of  June  land,  1874,  ch.  391,  4  19;  18  or  acquire,  sell  or  give,  any  property  of 

Stat  at  Lar^e,  pL  3,  109.  whatsoever  kind    or    description,  with 

Whenever  an  application  is  made  to  Intent  to  use  or  employ   the  aaine,  or 

the   secretarr  of  the  treasury  for  such  suffer  the  same  to  be  used  or  employed, 

-ranlwloa,  which  amount  ohall  not  fall  in  aiding  or  abetting  or  promoting  Micb 
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Vn.  ISTDKMEB — IHCOMPETEKCT  AS  A  VlTITEBB. — The  general 
rule  is,  under  the  common  law,  in  criminal  cases  as  well  as  in 
civil,  that  a  person  interested  in  the  event  of  the  suit  or  prosecu- 
tion is  not  a  competent  witness.  But  there  are  exceptions  to 
this,  as  for  instance  where,  from  the  nature  of  the  offence,  there 
can  be  no  conviction  if  the  party  interested  be  not  a  witness.* 

An  informer,  who  is  entitled  to  any  part  of  the  penalty,  is.  in 
general,  incompetent  to  give  evidence;  but  in  some  instances  the 
testimony  of  informers  has  been  received  where  a  statute  could 
receive  no  execution  unless  the  party  seeking  to  recover  the 
penalty  was  admitted  as  a  witness,*  An  informer  is  a  competent 
witness,  although  he  receives  a  part  of  the  penalty  on  the  ground 
of  necessity  and  of  public  policy,  and  of  attaining  the  manifest 
objects  of  the  statute  and  the  ends  of  justice.* 

tnBurrection;    or  If  anj'  person,  being  or   to  some  public  use,  and   the  other 

the  owner   of   auch    property,   should  part  to  the  informer  or  prosecutor."    j 

knowingly  use  or  employ,  or  consent  to  Kerr's  BI.  Com.  t4th  Eng.  ed.)    149;  3 

the  use  or  employment  of  the  same  for  Cooley's  Bl.  Com.  159. 

such  purposes,  all  such  property  should  England  has  an  act  to  redress  disor- 

be  lawful  subject  of  prize  and  capture  dersincommon  informers, and  forbetter 

wherever   found,  and   the   president  is  execution  of  penal  laws  which  •ppUes 

required  to  cause  It  to  be  seized,  con-  only  to  fofular  actions.   18  Eliz.,  ch.  t. 

fiacated  and  condemned.     The  proceed-  Speaking  of  these   statutes,   an  able 

ing«  for  condemnation  are  to  be  had  in  writer  says: 

the  courts  of  the  U  nited  States  having  "Owing  to  the  number  of  penal  stat- 

Jurisdiction  of  the  amount,  or  In  adml-  utea  which   now  existed,   and   the  en- 

ralty  in  any  districtin  whichsuch "prize  couragement  which   they  held   out   to- 

and  capture"  might  be  seized,  or  into  needy  persons  to  bring  information  for 

whicti   they  might   be   taken  and  pro-  the  sake  of  the  forfeitures,  two  statutes 

ceedings  first  instituted.  were  made  in  this  reign,  namely,  in  the 

The  attorney  general  or  the  district  iSlhand  ^istyearsofthisqueen  [Eliza- 
attorney  of  the  United  States  for  the  beth]  for  the  purpose  of  regulating  this 
district  in  which  the  property  might  at  troublesome  description  of  people,  and 
any  time  be,  is  authorized  to  institute  in  some  instances  inflicting  corporal 
the  proceedings  of  condemnation,  and  punishment  o«  such  persons  if  convicted 
in  such  case  thev  are  to  be  wholly  for  of  malicious  or  oppressive  proceedings. 
the  benefit  of  the  United  States;  or.  Among  other  things,  compounding  in - 
any  person  may  file  an  information  with  formations  on  penal  actions — that  b, 
such  attorney,  and  then  the  proceed-  tailing  any  money  or  promise  from  the 
inge  are  to  be  for  the  use  of  an  informer  defendant  without  leave  of  court  by 
and  the  United  States.  [This  act  was  way  of  making  a  composition  with  him 
Intended  for  private,  not  public  prop-  not  to  prosecute — subjectedtheoficnder 
erty.]     11  Stat,  at  Large,  J19.  to  a  penalty  of  £to,  two  hour«  standing 

Popular    Actions.— Bbck stone    says.  In  the  pillory,  and  to  be  fore*er  disabled 

in   regard   to   the  applicalion   of  these  from    suing    such     fofular    aclionsJ' 

penalties  and  forfeitures;  Crahb's  Hist.  Eng.  Law  509. 

"The  usual  application  of  these  pen-  The  term  "informer,"  as  used  in  Uw 

iiltlesor  forfeitures  is  either  lo  the  party  United  States  Revised  Statutes,  4  5394, 

a^rieved,  or  else  to  any  of  the  queen's  Includes  plaintiff  in  a  pofmlnr  attien,  or 

subjects  in  general.     But   more  usually  a  person  suing  for  a  penalty  gi»en  by 

the  forfeitures   created   bv   statute  are  statute   to   any  person    suing   for  the 

>tiven  at  large  to  any  comrnon  informer;  same.     Pollock  »,  The  Laura,  5  Fed. 

or,  in  other  words,  to  any  such  person  Rep.  133. 

or  persons  as  will  sue  for  the  same;  and  1.   i 
hence   such    actions  are  called  fopalar 


,  because   they   are  given  to  the     Shipley,  4  East    180;  Mead  v.  RobJn- 
peopie     in      general.     Sometimes   one    son,  Wllles  42^. 
part  is  given  to  the  crown,  to  the  poor,        S.  U.S.f.Murpliv,  16  Pet.  (U.S.)  113. 
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An  informer  is  a  competent  witness,  although  he  mjy  receive  a 
part  of  the  penalty.  This  is  not  strictly  the  rule  at  the  common 
law,  but  is  founded  on  necessity  and  policy,  and  is  now  fully 
established.^ 

1.  D^oiitioiu  Token  Beftoe  the  TriaL — ^A  deposition,  taken  before 
the  trial,  of  an  informer  who  is  entitled,  under  the  act  of  coru 
gress.  to  a  portion  of  a  fine,  forfeiture  or  penalty,  is  not  admissible 
evidence.  The  act  of  congress  only  makes  such  informer  a  com- 
petent witness  when  "  he  shall  be  necessary  as  a  witness  on  the 


1.  U.  S.  T.  Patterson,  3  HcLean  (U.  to  clear  upon  grounds  of  public  policj, 

S.J  S3.  with  a  view  to  the  public  interest,  aiitd 

The  informer  !■  a  competent  witness  because  of  the  principle  on  which  r«> 

in  a  prosecution   on   Stat,   it,  Geo.   3,  wards  are  given.     The   public  has  an 

<^-    37i    providing    against    exporting  interest  in   the   suppression   of   crime 

machinerv.  and  the  conviction  of  criminals;   it  !• 

So  a  prosecution  for  penalties  under  with  a  view  to  stir  up  greater  vi^lanca 

Stat.  9  Anne,  ch.   14,   ^  5,  the  loser  of  In     apprehending     that    rewards    are 

monej  at  cards  may  prove  loss.  given;  and   It  would  defeat  Che  object 

On    a    prosecrtion   under    Stat.  23,  of  the  legislature  to  narrow  the  mean* 

Geo.  3,  ch.  13,   4  I,   for   seducing  artl-  of  conviction   by   means   of  these  re- 

ficers   to  go   out  of  the  kingdom,  the  wards,  and  to  exclude  testimony  which 

prosecutor  is  a  compelent  witness,  al  would  otherwise  have  been   admisEible. 

though  entitled  Co  a  moiety  of  the  pen-  Rex  v.  Williams,  9   B.   &  C.  UQ,  556; 

alty.  I   Loffl's   Gilb.   Ev.  145,  350;  U.  5.  v. 

An  informer  who  receives  one  half  Murphv,    16    Pet.    (U,    S.)   aoj;     U. 

of  Che  penalty   on   conviction   is,  not-  S.   v.   Wilson,    i    Baldw.    (U.   S.)  99; 

withstanding,     a    compeCenC    witness.  Rex 'u.  Teasdale,  3  Esp.  68,fi;  Salisbui; 

This    rule  is    chiefly  founded    on    the  v.  Connecticut,  6  Conn.  loi;  Com.  v. 

);round  of  public  policy.     U.  S.  v.  Pat-  Moulton,  9  Mass.  30. 
(crson,  3  McLean  (U.  S.)  299.  Where   Che  general  question  of  tfa« 

At  common  law,  in  cases  of  summary  ad m is EibillCy  of  witnesses,  to  whom   k 

convictions,  where  a  penalty  Ig  imposed  reward  was  offered  by  the  government, 

hy  EtaCute,  and  the  whole  or  a  part  Is  being  admitted,  to  the  twelve  judges,  It 

given   to   the   informer   or  prosecutor,  was  decided  In  the  affirmative.     Case 

who  becomes  entitled   to  it  forthwith  of  the  Rioters,  i   Leach,  Cr.  Caa.  35^ 

upon  the  convlcCion,  he  is  not  a  compe-  note  a. 

tent  witness  for  the  prosecution,  Rei  The  general  rule  of  incompetencj 
T.  Williams,  9  B,  &  C.  549;  Rex  v.  does  not  apply  In  those  cases,  hy  reason 
Tilley,  l  SCra.  316;  Com.  v.  PauU,  4  of  interest,  where  the  informer  and 
Pick.  (Mass.)  251.  prosecutor,  in  divers  summary  con- 
Where  the  penalty  Is  Co  be  recovered  victlons  and  trials  for  petty  offence;,  are 
by  the  witness  in  a  subsequent  civil  interested  in  the  fine  or  forfeiture, 
action, he  is  not  an  Incompetent  witness  l  Greenl.  Ev.  (13th  ed.),  ^  413. 

ion  the  indictment.     Rex  v.  Luckup,        The  rule  is  settled   that,  in  a  public 

VilleB+lS'*;  9B.&  C.  557,  558.  prosecution,   no   question   can   be    put 

The  circumstances  that  a  witness  for  which  tends  to  reveal  who  was  the 
Che  prosecution  will  be  entitled  to  a  re-  secret  agent  of  the  government.  Atty, 
ward  from  the  government  upon  con-  Gen.  v.  Briant,  15  Law  Jour.,  N.  S. 
-viction  of  the  offender,  or  to  a  resto-  Ex.  26;;  5  Law  Mng.,  N.  S.  333. 
ration  as  owner  of  the  property  The  iaw  does  not  require  that  the 
stolen,  or  to  a  portion  of  the  fine  or  Information  shall  be  as  full  as  the 
penalty  inflicted,  are  not  admitted  as  a  evidence  which  may  ultimately  be  given 
valid  objection  Co  his  competency.  By  at  the  trial,  or  which  may  be  necessary 
the  very  statute  conferring  a  l>enenC  to  establish  a  forfeiture.  Ids  sufficient 
upon  a  person  who,  but  for  Che  benefic,  if  It  be  acCed  upon,  induces  the  prose- 
would  nave  been  a  witness,  his  compe-  cution,  and  contributes  to  the  recovery. 
tency  is  virtually  continued,  and  he  Is  If  the  information  furnishes  ground  of 
as  much  a  witness  after  that  benefit  as  inquiry,  prosecution  and  recovery,  the 
he  would  have  been  before.     The  case  Informer    Is    entitled    to    the   reward. 
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INFRINGEMENTS. 

trial."  of  which  necessity  tlie  court  shall  be  the  judge  after  hear, 
ing  the  other  testimony,' 

ZHTRnrOEKEHTB— (In  Patent  Law). 


r.   Definition,  736. 
II.   Infiingement  Oeoerally,  717. 
I.     Mode  of  Operation.  ^^^. 
i.     Similarity    of   Principle,     and 

Idea,  728. 
3.     Snferierily   or    Inferiority    of 

Meckanical  Siill  or  of  Ma- 


In/ri»eemtnl       by        Ute       of 
Part  of  Patented  Maekintry, 


'.  743' 


(1)  Generaliy,  y^3. 

(2)  When  Patentee  ft  Enti- 
tled to  Broad  Comtlrnc- 
tion,  746. 

(3)  When  Patents  Limited 
by  Action  of  Patent  Of- 

.J3-  A<-,748- 

Mechanical      EquivaUmt*.     III.   Inmngers,  748. 


chi 
Differences  of  Form,  732. 
Equivalents,  733, 
(1)     Definition  of  Equivalents, 

733- 
(J)     Reqmisilei  of  Equivalents, 


(4) 


'.  734- 


Infringement    of    Combination, 

735- 
(1)     Special   Definition,  Prin- 
ciple, 7,«. 
(3)      Formal 


(3) 
(4) 

Cs) 

(6) 


.Maitre 
f  Elcmt 


■'  737- 


,  for 


Restriction      to      Cc 

lion,  739. 
Use    of    Cembinati 
Different  Purfos. 
Infringement  of  Process,  7<b. 
CO      special  Definition,  ^^. 

(2)  Omission  of  Step  or  of  In- 

gredient, 741. 

(3)  Process — Hotu     Far     In- 

dependent of  Machinery, 
742- 

(4)  Process  and  Product,  742. 


Making,     Selling     and     Using 

Patented  Device,  748, 
Imtemtion  as  Affecting  Infringe- 
ment, 7S1. 
(0      Manufacture  and    Sale    of 
PatenOd Dwtammiith  In- 
tent    to     Procwrw      In- 


Territorial   Extent    of   Right, 
753- 
ipeoBatioD   for    Ii 

7S4; 

1.     General   Right    of    Compensa- 
I  Measnre  of 


Damages,  754. 
(1)      licence  Fee 

Damages,  754. 
(2}      When  Licence  Fee  Can   be 
Taken    as    Measure     of 


(3)     M, 


Dam 


'/f«.75S- 


'easure  of  Damages, 
Where  Test  of  Licence 
Fee  Cannot  be  AppUed. 


I,  DlFUlTlOH. ^Infringement  of  a  patent  right  is  a  copy  of 
the  thing  described  in  the  specifications  of  the  patentee,  either 
without  variations  or  with  such  variations  as  are  consist- 
ent  with  its    being  in   substance  the   same  thing.*      It    takes 

Sawj'cr  t>.   Steele,   3   Wash.    (U.   S.)  trial,   for   such    fine,  penalty,   or    for- 

464.  feiture,    such    officer    or    other     per- 

1.  The  Schooner  Thomas  v.  U.  S.,  1  eon,    may    be    a    wiCnesE    upon    such 

Brock.  (U.  S.)  367.  trial  ;     but    in    Euch     case    he     ahall 

This    case    was     decided    under     a  not    receive    any     part    or    share    ot 

law     which     provides    that     if     any  the  said  fine.       Act  of   1799.  ch.    11S, 

officer,    or    other   person,    entitled    to  f  91;  t  Story's  Laws  of  the  U.  S.,  p. 

a    part     or     share    of    any    of     the  656. 

fines,    penalties,    or    forfeitures,    shall  3,  Burr    v.   Duryee,  i  Wall.   (U.  S.> 

be    necessary    as    a    witness,    on    the  531. 
720 
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Koda  of  Opar»tloir_ 


(a)  tVial  Mav  hr  E-^idfuce. 
758- 

(*)  Wherel'laintif's  Inven- 
tion Is  Used  in  CoH- 
junclion  -wilh  Other 
Devices,  759. 

(<:)     Profits  of  Defendant  as 
Measure  of  Damages, 
J  60. 
{4)     Increase  of  Damages,  761. 


(5) 


<6) 


Forfeiture  of  Damages  by 
Failure  la  Mark  in  Ac- 
cordance   v/itk    Slat  nit, 

Ignorance  of  Bxislence  of 

Patent    —     Conduct     of 

Patentee  as   Mitigating 

Damages,  -jb^i. 

(7)     Interest  on  Damages,  761. 

Profits,  -jfa. 

(I )     Principle  on  WiiciA  ward- 


frf.76:, 
(3)     Definition,  ^f.i. 

(3)  i'rofils    WAere  Camflain- 

anfs  Device  Is  Used' 
Jviti  Oilier  Devicatstr  Is 
Merely  an  Imfrovtment, 
764. 

(4)  Measure  of  Pro/ils— Con- 

struction, 76c. 
:;)     Measure  of  Profits— Vsc^ 
765- 

(6)  Licenee  Fee  as  Measure  vf" 

Profits.  767. 

(7)  Time  to  be  Inclnded  in  Ac- 

counting, 767. 

(8)  Deductions   to   be  AlUrwedT 

Infringer,  767. 
(q)     Interest  on  Profits,  768. 
Damages  in  Suits  in  Equity  Un- 
der Rev.  Stat.,  Sec.  49X1,  769. 


place  whenever  a  party  avails  himself  of  the  invention  of  ther 
patentee  without  such  variation  as  will  constitute  a  new  dis- 
covery.* 

n.  mKnrOEMEn  CterSKAixT. — l.  Xodo  of  Operation. — Where 
the  machine  used  by  the  defendants  is  substantially  and 
jn  its  mode  of  operation  like  the  plaintifTs,  it  is  an  infringe- 
ment." 


1.  Curtis 


Patentt     (4th      eA.) 


Carter  v.  Baker,  t  Sawf.  (U.  S.)  511; 
Van  V.  Herbert,  i  Bias.  <U.  S,)  m; 
Rich  v.  Lippincott,  x  Fish.  Pat.  C as.; 
May  V.  Fond  du  Lac  Co.,  17  Fed.  Rep. 
691. 

Onlr  BnbvtMitUl  ACTMnwiit  Vmm- 
nty. — To  constitute  infringement  the 
plaintifTs  invention  need  onlj  be  sub- 
atantiallv  adopted.  Cox  v.  Grif(gB,  i 
Bis-.  (U.  S.)  361;  Sewall  v.  Jones,  91 
U.  S.  171.  It  is  not  necesuirjr  that  it 
should  be  adopted  in  every  particular. 
Sewall  V.  Jones,  91  U.  S.  171;  Water- 
bury  Braas  Co.  v.  N.  Y.  Brass  Co.,  3 
Fish.  Pat.  Cfls.  43. 

If  the  machine  complained  of  were 
a  cop/  tn  form  of  the  machine  de- 
scribed in  the  specification,  it  would 
at  once  seem  to  be  an  infringe- 
ment. It  could  be  nothing  else.  It 
Is  only  Ingenious  diversities  of  form 
and  proportion,  presenting  the  ap- 
pearance of  something  unlike  the 
thing  patented  that  give  rise  to  ques- 
tions. Winans  v.  Denmead,  is  How. 
(U.S.)  330. 

*.  Sewall 


Robb. 


f,  Jone«,   91 
i,  Pel.  (C.C 


.  R.  1 


Co.,   I    Fish.     Pat.   Cas.   340^    s.   c.  4 : 
Blatchf.  (U.  S.)  337. 

flnbatuitlal  IdsntUy. — One  machine'' 
or  manufacture  it  not  a  violation  oC' 
another  unless  it  is  subGtantlatly  the  ' 
same.  It  need  not  be  identical,  but  iL' 
must  be  similar  [n  its  mode  of  opera- 
tion.  Smith  v.  Downing,  1  Fish.  Pat.. 
Cas.  64.     See  note  83. 

Dolnc  Sams  Work  in  "*■*"*■  "tf ally 
Same  War. — The  use  of  a  device  doing; 
the  sameworlt  in  subEtantially  the  same 
way  and  accomplishing  substantially 
the  same  results  as  another  patentedi 
device,  Is  an  infringement  of  tlie  patent- 
Shaver  v.  Sldnner  Mfg.  Co.,  30  Fed.  Rep. 
68;  Sewing  Machine  Co.  u.  Frame,  2^ 
Fed.  Rep.  596;  Cantrell  v.  Wallick,  117 
U.  S.  6B9;  s.  c,  35  Pat.  Office  Gan.. 
871. 

A  structural  dlflerence  will  not  avoid. 
infringement.  Sewing  Machine  Co.  v. 
Frame,  24  Fed.  Rep.  596;  s.  c,  28  Pat. 
Office  Gaz.  96. 

Such  arrangement  would  have  em- 
bodied his  invention,  and  its  use  now 
would  infringe  his  third  claim,  because 
it  would  affect  the  result  indicated,  for 
the  object  indicated,  by  su))stantialljr 
the  same  means  and  mode  of  operation. 
McComb  I'.  Beard.  10  Blatchf.  (U.  S.> 


ib.Googlc 


Infringewnt  OaoanUly. 


INFRINGEMENTS. 


liiHilultTtf?Tiso^ 


2.  Similarity  of  Principle  and  Uea. — An  infringement  is  a  copy 
made  after  and  agreeing  in  principle  with  the  article  described  in 
.the   Letters   Patent,^   the  word  principle  meaning  the  mode  of 


—If  the  defend 
nnts  have  embodied  the  essential  ele 
ments  of  the  plalntifTfi  invention  it 
their  dcTke,  they  infringe.  Sessions  t 
Romadka,  z8  Pat.  Office  Gaz.  7^1;  «.  c. 
;i  Fed.  Rep.  134. 

BntntaJttUl  Slmllulty—The  sole  en- 
<(uiry  is  whether  the  mode 
hy   the  defendant   ' 
",  in   whole    ' 


S.)  219;  s.  c,  3  Baan.&Ard.  PaUCu. 
308;  B.C.,  13  Pat.  Office  Gaz.  1128. 
InfrliLB«nent    Not    Dependent   Opoa 

Hmum. — In  determining  theque»tionof 
infringement,  the  court  or  jury  are  not 
to  judge  about  similarities  or  differences 
by  the  nanieE  of  things,  but  are  to  look 
al  the  machines  or  tlieir  several  devices 
or  elements  in  the  light  of  what  Ihey  do 
or  what  office  or  function  they  perform, 
substantially  the  and  to  find  that  one  thing  is  substan- 
part,   with   the     tially  the  same  as  apother  if  it  performs 


l)laintifr«.    Tilghman  v.  Werk,  i  Bond     substantialtv  the 
fU.  S.)  <;li.     Whether  that   identity  is     stantiallv  the  sai 
described  bythe  terms  ''the same princi.     earae  result.      M 
])ie,"  "the   same    modus    operandi,"  or 
;iny   other.     Foss  v.    Herbert.   1    Biss. 
V.     S.)     121;      Rich    v.    Lippincott,    2 
Fish.     Pat    Cas.  11  Carter  t'.  Baker,  1 
Sawy.  (U.  S.)  su. 

Insomuch  as  the  plaintiff's  actual 
invention  is  subetantially  reproduced  by 
the  defendant,  and  there  is  a  substantial 
identity  In  the  means  by  which  the  ma- 
teria portion  of  the  result  was  accom- 
pHshed,  I  am  of  the  opinion  that  the 
mode  of  operation  which  the  defendant 


function   in  sub- 

wav  to  obtain  the 

line'Co.  V.  Murphv, 

97  U.  S.  120;  B.  c,   13   Pat.  Office  Gai. 

366;  Cantreil  v.  WalUck,  117  U.  S.  689; 

B.  c,  35  Pat.  Office  Gaz.  871. 

If  a  device  operates  in  substantiaily 
the  same  way  as  the  device  in  the  pat- 
entee's invention  it  is  an  infringement, 
although  it  was  not  known  or  in  use  at 
the  date  of  that  invention.  Potter  v. 
Stewart,  18  Blatchf.  (U.  S.)  561;  »■  c,  7 
Fed.  Rep.  215. 

Bubitantlai  Adoption  of  nalntU'i 
Hetboda. — A    substantial    adopCir 


has  adopted  i«  within   the  Umitu  of  the     the  plainlilTs  mellwds  is  infringemenl 

patent    and    is    included    in    the    first     ''■■-'-'-   ■-■ .  t7...i.   n_.   ,-. 

flaim.  SchilUnger  r.  Gunther,  li 
HIatchf.  (U.  S.1  152;  llnllidav  v.  Covel, 
37  Pat.  Office  Gaz.  7S5;  s.  t.,  27  Fed. 


Kep.  J  , 

Infringementrequires:  ist.  Similarity 
«f  design;  2nd.  Substantially  the  same 
result  or  purpose.  Henderson  r. 
Cleveland  Co-operative  Stove  Co.,  I3 
P«t.  Office  Gaz.  4.  The  accomplish- 
ment of  substantially  the  same  result  in 
substantially  the  same  waj-.  Fobs  v. 
Herbert,  a  Fish.  Pat.  Cas,  31;  s,  c,  i 
BlsB.  (U.S.)  121.  Producing  the  given 
result  by  the  same  mode  of  operation  or 


KIdd  r.  Spence,  4  Fish.  Pat.  Cas.  37. 

BnbituiM  of  DpwaUon. — A  patented 
machine  is  infringed  by  a  machine 
which  incorporates  In  its  structure  and 
operation  the  aubstance  of  the  opera- 
tion; that  Is.  by  an  arrangement  of  me. 
chanism  which  performs  the  K«me 
service  or  produces  the  same  effects  in 
the  same  wav.  Iloffheins  v.  Brandt.  3 
Fish.  Fat.  Cas.  218;  Sewall  if.  Jones, 
91  U.  S.  171;  Werner  r.  King,  96  U. 
S.  218;  s.  c,  13  Pat.  Office  Gaz.  1715.  To 
constitute'  infringement  the  patentee's 
devices  must  subatantiallv  be  adopted. 
Waterbury  Brass  Co.  t.  JJew  York  etc. 
Brass  Co.,  3  Fish.  Pal.  Cas.  43. 

Verd  "SnbctULtUl.  " —  'The  word 
"substantial,"  as  applied  In  actions  for 
an  infringement,  is  not  susceptible  of  an 
exact  definition.  Brooks  v.  Bicknell.  3 
McLean  (U.    S.)  250:  s.c,  2  Rob.  Pat. 


combination  of  poi  _  _ 
r.  Winkley,2GaIl.  (L".  S.)  51. 

Similarity  of  design  being  established 
an  Infringement  occurs,  if  a  result  in- 
cident to  the  construction  of  the  device 

Is  the  sameas  that  of  (he  complainant.     

even  though  the  primary  purpose  of  the     Cas. 

construction  is  a  difierent  object.     Hen-       Bune  "InHubttanoo' 

derson  v.  Cleveland  Co-operative  Stove     machine   is   the   same  in   Bubslance  as 

Co.,  13  Pat.  Office  Gaz.  4;  s.  c,  2  Bann.     another  if  the  principle  be  the  same  in 

&  Ard.  Pat.  Cas.  fxH-  both,  although   the   forms   may  be  dif- 

Infrlngement  where  all  obtain  a  like     ferent.     Sickels  v.  Borden,  3   Blatchf. 
■■«BUlt  by  substanHnllv  the  same  means.     (U.  S.)  535. 

""    ■         "      •  -   — gs.   {U.         I.   Haseld 


Coltfricd   r-.   Barthofomae, 
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operation  of  the  machine,  or  an  embodiment  in  tlie  defendant';; 

device  of  the  same  idea  as  the  patentee's,  and  its  arrangement 
carrying  it  out.' 

Cas.  378;    Page  v.  Ferry,  i    Flah.  Pal.  In  order  to  ascertain  the  true  nature 

CaH.J98i    Halliiiay   v.    Covel,  37   Pat.  and  value  of  an  invention,  the  subslanci; 

Office  Gaz.  785.  and   principle   of  it  must  be  separated 

All  modes,  however  changed  in  form,  from  its  accidents,  its  essence  from  its 

which   act  on   the   same  principle   and  modes.     A  mere   change  in  the  latter 

eifect   the    same    end,   are    within   the  while  the  former  were  retained  would 

patent.    McComb  v.  Brodie,  2  Pat.  Of-  not  avoid   an  infringement.    Blanchard 

fice  Gaz.  117;  i  Woods  (U.  S.)  153.  v.  Reeved,  1  Fish.  Pat.  Cas.  103. 

It  is  a  familiar  rule  that  to  copjr  the  A   patent   in    calling    for    a  specific 

frinciple  or  mode  of  operatien  described  mode  embraces   in   law  all  mechanical 

I  a  patent  is  an  infringement,  although  equivalents  or  modeE  which  operate  on 

such  copj' should  be  totally  unlike  the  the    same    principle;   consequentlj    all 

original      in       form     or     proportions,  modes  which  act  substantially  on   the 

Winana  w.  Denmead,  15  How.  {U.  S.)  same  principle  and  etfect  the  same  end 

330.      An   infringement  is  a  copy  made  are   within   the   ^tent.      Pitts  v.   Ed- 

aiter  and   agreeing   with  the  friucifle  monds,   2  Fish.   Pat,  Cas.  57;  Odiome 

laid  down   in  the  specification.     Gallo-  v.  Denney,  3  Bann.  &  Ard.  387. 

way  V.  Bleaden,  Weba.  Pat.  Cas.  (Eng.)  1.  By  principle  of  a  machine  i%  not 

533;  Walton  T'.  Potter,  Weba.  Pat.  Cas.  meant  the  original  elementary  princi- 

(Eng.)   586;     Page     v.   Ferry,  i    Fish,  pies  of  motion  which   philosophy  and 

Pat.   Ca*.   398,  and   agreeing   substan-  science  have  discovered,  but  the  modus 

ttally  and  In  principle  with  the  articles  n/fraiK^i',  the  peculiar  device  or  manner 

described  In   letters   patent.     Haselden  of  producing  any  given  effect.     White- 

;■,  Ogden,  3  Fish.  Pat.  Cas.  37H.  more  v.  Cutler,  i  Gall.  <U.  S.)  478.     Il 

Ammgvinsiit  by   Dafandant  oT  Derlee  means   the   peculiar  mode,  manner  or 

"0»  Same  Principle."^ If  the  defendant  device  by  which  the  proposed  result  or 

has    arranged    his     machinery     on    the  effect  is  produced.      Pitts  v.  Wemple,  2 

same  principle  as  claimed  by  the  plain-  Fish.    Pat.  Cas.   10;  s.  c.,*  i   Bies.   (U. 

tiff  he  is  guiitv  of  infringement.  Parker  S.)   87;  Judson   v.  Cope,   1   Fish.   Pat. 

I.  Haworth,  4  McLean  CU.  S.)  370.  Cas.  615;   s.   c,    1  Bond   (U,   S.)   327. 

Whoever  uses  the  principle  of  an  in-  The  oferalive  cause  by  which  a. certain 

vendon  covered   by   a   patent  will   be  effect  is  produced,  Che  combination  of 

hfld  to  have   infringed  it,  under  what-  powers,  Is  called   the  principle  of  the 

ever   forms    or    modiUcations   he   may  machine.     Brooks  i',  Jenkins,  3  McLean 

have  adopted  it.     McComb  v.  Brodie,  1  (U.  S.)  432;  Parker  v.  Stiles,  5  McLean 

Woods  (U.  S.)  153.  {U.  S.)  44. 

Wlist  PatsntM  Meaiki  by  tlw  OmotIp-  Whatever  is  essential  to  produce  the 

UOn  in  hla  SpMULcatlon. — Where  a  pat-  appropriate  result  of  a  machine  inde- 

entee  has  described  one  mode  of  prac-  pendently  of  its  mere  form  is  a  matter 

ticing  his  invention  as  the  law  requires  of  principle.   Olcott  i'.  Hawkins,  1  Am. 

him  todo.he  must  be  understood  as  mere-  L.  J.,  N,  S.  19. 

ly  describing  the  tiest  mode  and  not  as  Here  wns   a  great  leading  principle 

excluding  a  method    different  from  it  in  the  feed  of  the  machine  devised  and 

only  in  a  single  detail  which  produces  invented  by  Wilson.     He,  to  be   sure, 

the  same  result  and  is  distinctly  within  describes  the  particular  manner  in  which 

its  object.     Lorrilard  &  Co.  i'.  iAcTJovi-  he  carries  out  that  idea,  but  once  get 

ell  &  Co.,  2  Bann.   &  Ard.  Pat.   Cas.  that  in  mind  and  it  is  clear  that  you  can 


"BttbtUntUl    Itlaatltr"     Sefluad    by        This  is,  it  may  be  said,  an  ingeni< 


rry  it  out  in  a  variety  of  forms. 

This  is,  it  may  be  said,  an 
"Prtnclpla." — "If  the  operative  princi-  variation,  or  difference,  by  which  the 
pie  of  two  machines  be  the  same,  the  idea  of  Wilson  is  carried  out. 
ijubstantial  identity  required  by  the  pat-  It  Is  clear  that  that  does  not  change 
ent  law  exists."  Parker  v.  Styles,  i  the  principle  of  the  invention,  and  it  is 
Fish.  Pal.  Rep.  319.  The  identity  clear,  too,  as  already  staled,  that  a  mc- 
that  Is  to  be  looked  to  in  an  action  of  chanU,  anre  having  tie  idea  in  his 
infringement  respects  the  application  of  mind,  tould  affly  it  by  adopting  a 
the  principle.  Wintermute  If.  Redington,  great  i>aritiy  of  forms  and  devicts, 
1  Fish.  Pat.  Cas.  239.  this  among  otkem.     Potter  v.  Schenck, 
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%.  Saperiority  or  Inftiunity  of  MboTuuiIimI  Skill  or  of  MmUiw. — 
That  the  device  may  be  an  infringement  it  must  be  subRtantially 
the  same  in  kind  though  not  necessarily  in  degree.*  It  may  in- 
fringe, although  not  so  perfect  as  the  plaintiff's,*  and  superior 
mechanical  skill  or  better  mechanism,'  or  the  performance  by  the 

1    BiM.    (U.   S.)   l\\.     McCormick  v.  3.  It  is  no  defence  that  the  result  is 

Sevmour.z  B1atchf.(U.  S.)  140.  not   as  good,  if  it   Is  tubetantiall;  the 

So  long  as  Wilson's  ideas  were  found  same  In  kind  and  is  produced  \tj  sub- 
in  tlie  construction  and  arrangement  of  stantialljr  the  same  ineanti.  Roberta  v. 
a  device,  the  parly  using  it  is  appropri-  Harnden,  i  Clilf.  (U.  S.)  500. 
ating  his  invention  and  must  be  held  as  It  is  not  necessary  that  the  defendant 
an  infringer.  Potter  v.  Wilson,  i  Bhould  emploj  the  plaintiff*  invention 
Fish.  Pat.  Cas.  102,  to  as  good  advantage  aa  he  employed  it, 

Whether  one  machine  is  an  infringe-  or  that  the  result  should  be  the  same  in 

menl    of  another  docs   not  necessarily  degree,  but  it  must  be  the  «ame  In  kind, 

depend   upon   whether   the  mechanicnl  Wmans  11.  Denmead,  15   How.  (U.  S.) 

constructions    are   different,  but    upon  330. 

whethei-  the  new  idea  is  completely  em-  A  device  may  infringe,  although  not 

bodied  in  the  structure  ae  found.      May  so  perfect  as   the    nlaintiff's.     Potter  -v. 

-•■.  Fond  du  Lac  Co.,  27  Fed.  Rep.  601.  Empire   Sewing    Machine  COt  3  F1«h, 

Where    the     construction    and    ele-  Pat.  Cas.  474;    Roberts   v.  Harnden.  2 

mental  idea  and  principle  of  the  alleged  Cliff.  (U.  S.)  500. 

infringement  differ  essentially  from  the  An  imperfect    infringement,  because 

plaintTfTs  patent   ihere  is  no  Infringe-  the  machine  is  imperfect,  ia  still  an  In- 

ment.    Turrill    v.    111.   Cent.  R.  Co.,  5  fringement.     Union   Paper  Bag  Co.  i\ 

Biss.  (U.  S.J  344.  Binney,  5  Fish,  Pat.  Cas.  166. 

If  the  defendant's  machine  involves  RuaoB  Of  TUl  Bnle. — It  is  nodefeiu^e 
some  new  idea  in  its  construction  not  that  the  machine  is  not  as  good  fts  that 
to  be  found  in  the  plaintiff's, or  whether  of  the  patentee.  The  rights  of  an  in- 
the  plan  usell  by  the  defendant  is  In  ventor  are  oftentimes  affected  as  injuri- 
EUbstance  the  same  as  the  plaintifTs,  the  ously  by  the  sale  of  poor  machines  in 
differences  introduced  being  merely  the  market  as  by  those  made  strictly  in 
differences  In  things  not  material  or  im-  accordance  with  his  patent  Roberts  v. 
portant;  tn  other  words,  whether  the  Harnden,  1  Cliff  (U.  S.)  500;  Water- 
defendant's  is  in  substance  and  effect  a  bury  Brass  Co.  T'.  Miller's  Fish.  Pat. 
colorable  evasion  of  the  plaintiiTa  rights,  Cas.  48;  s.  c,  g  Blatchf.  (U.  S.)  77; 
or  is  a  new  and  substantially  different  Chicago  Fruit  House  Co.  f.  Busch,  4 
thing.  .  .  The  true  question  involved  Fish.  Pat.  Cas.  393;  s.  c,  J  Biss.  (U. 
is  whether  the  device  embodies  the  same  S.)  472. 

idea  as  that  of  the   former  patent,  and  >.  Superior  mechanical  slull  embodied 

its  arrangement  carries  out   that   idea,  in  a  form  different  in  appearance  and  re- 

McCormick  v.  Seymour,  z  Blatchf  {U.  ality  will  not  avoid  infringement  if  t>ie 

S.)    240.     Whether  it  embodies    same  idea  which  gives  the  machine  its  value 

flan.     Sewall  v.  Jones,  91   U.  S.  171.  is  appropriated.     Blanchard  ti.  Beers,  3 

The  use  of   the   words   "idea"    and  Blatchf  (U.S.)  4ii;Brainard  r.Cram- 

"principle"  has  been   severely  criticised  me,  12  Fed.  Rep.  611.     Nor  where  the 

in   the  case  of  Burr  ;'.  Duryee.  I  Wall,  mode  of  operation  and  mechanical  struc- 

(U.  S.)  i;3l;  and  have   been   not  much  tureWing  the  same  butthe  arrangement 

used  in  the  opinions  of  the  court  since,  being   better,   the   infringement   is   not 

In  that  case,  however,  the  criticism  was  avoided.     Wheeler  i'.  Clipper  etc.  Co.,  3 

directed  against  their  use  in  description  Pat.  Office  Gaz.  443;  s.  c,  10  Blatchf. 

of     an     invention.      See    Invention  (U.  S.)  181;  s.  c, 6  Fish.  Pat. Cas.  I ;  a1- 

PRINCIPLE.     But  the   words   principle  though  the  arrangement  is  much  merf 

and  idea  in  connection   with    infringe-  useful.     McComb   v.   Brodie,  s   Fish. 

ment  are  freely   used,  and  older  deci-  Pat.    Cas.     384;    s,   c,  I     Woods    (U. 

sfons  quoted  in  Sewall  i'.  Jones,  91   U.  S.)   is3;  a.  <:.,  J  Pat.  Office  Gaz.  117;  al- 

S.  171.  though  it  presents  great  simplicity  and 

1.  Whipple  V.Middlesex  Co,,4Fish.  cheapness  as  compared  with  original  de- 
Pat  Cas.  41;  Adams  v.  Joliet  Mfg.  Co.,  vice.  Evory  -d.  Burt.  23  Pat  Oftice  Gaz. 
3  Bann.  &  Ard.  Pat  Cas.  1.  2121;  s.  c,  15  Fed.  Rep. 
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device  of  functions  in  addition  to  those  of  the  defendant  do  not 
avoid  infringement,*  But  the  greater  utility  of  a  device  may  be 
evidence  that  there  is  a  substantial  difference  between  the  two 
devices,* 

The  right  of  an  inventor  does  not  de-  (U.    S.)    175:    Wilbur    v.    Beecher,   i- 

pend  upon  the  degree  of  perfection  of  Blatchf.  (U.  S.)  131. 

his    Invention  nor  slight  changes  Jn  ar-  A  patentee  U  entitled  to  use  all  modl- 

rangenient  or  finish  of  parts,  but  upon  ficationsresultingfroinexperiencewhtch 


.whether  the  machinery'  coniCructed  as  do  not  involve  any  new  or  useful  Inve 

described  will  or   will   not   accomplish  tion.     Decker  v.  Grote.  10  Blatchf.  (U. 

practicailj'  and  usefully  tiie  end  pointed  S.)  311  \  s.  c,  3  Pat.  Office  Grz.  65. 
out,  and  one  usin^  his  principle  but  with  1.  Sarven  v.  Hall.g  Blatchf.  (U.S.)  W4- 

superior  mechanical  skill  in  construe-  The   mere   fact  that  the  device  ofthe 

tion  and  arrangement  will  be  guilty  of  defendants  has  a  function  additional  to 

Infringement.     Parkhurst  v.   Kinsman,  that  accomplished  bv  the  patented  in- 

I  Blatchf.  (U.  SO  488-  vendon  will  not  justify  the  useof  the  lat- 

Nor  is  infringement  a  question  which  ter    without    liability.      Strobridge    v, 

U  beat  or  most  perfect.     Howe  v.  Ab-  Lindsay.  I  Fed.  Rep.  693;  s.  c,  5  Bann. 

bott,  2  Story  (U.   S.J  191;  andifthede-  &  Ard.'Pat.CaE.4iT.  The  mere  addition 

fendant's  machine,  though  better,  appro-  of  a  useless  appendage  In  a  machine  does 

priales  what  the  plaintiff  has,  it   is   an  not  avoid  infringement.      Poppenhuser 

infringement.     Cownir    v.    Rumsey,  8  i>.  Faike,  5  Blatchf  (U.  S.)  493;  s.  c,  z 

Cas.  Blatchf.  (U.S.)  36;  s.  c,  4  Fish.  Pat.  Fish.  Pat.  Cas.  181.    Or  anv  mereaddi- 

375.  Forit  is  no  defence  thai  the  defend-  tion.     Hays  i'.  Sulson,  i  Bond  {U.  S.> 

ants  have  hnproved  the  patented  device.  779. 

Converse  v.  Cannon,  1  Woods  (U.  S.)         9.  The   greater  utility  which  may  be 

7.  Even  though  an  Infringer  has  greatly  regarded  as  evidence  fending  to  show 

improved  a  machine,  if  he  uses  the  prin-  that  some  new  principle  or  mechanical 

ciple  of  it  he  does  not  escape  liabilitv.  power  or  mode  of  operation  producing 

McComb  V.  Brodie,  1    Woods  (U.  S.)  a   new   kind  of  result  has  been  intro- 

153;    Converse  v.   Cannon,   3    Woods  duced,     must     be     derived     from     the 

<U.  S.)  7;  Miller's  Falls  Co.  v.  Ives  &  changes  Introduced,  and  not  from   any 

Co.,  14  Blatchf.  (U.  S.)  169.  better  material  used  or  greater  skill  and 

If  the  patent  describes  the  invention  care  in  manufacturing.  Many  11.  Sizcr. 
as  embodied  In  a  cheap  and  rude  form,  i  Fish.  Pat.  Gag.  t?. 
this  will  not  relieve  those  who  construct  Baperloi  Utility  Important  Onlj  w 
the  machine  with  more  expensive  fix-  allowing  Bubstantlal  Dtnamiee. — The 
tures  from  the  charge  of  infringement,  superior  utility  of  the  defendant's  ma- 
however  u»eful  they  may  be.  {Brown  11.  chme  is  not  of  Itself  a  certain  test. 
Guild,  Brown  v.  Selby),  Com  Planter  because  It  may  contain  the  whole  sub- 
Patent,  33  Wall.  {U.  S.)  181.  stance  of  the   patentee's  invention  and 

Where  two  machines  are  the  some  in  something  In  addition.     Pitts  d.  Wetn- 

princlple  It  is  no  defence  for  using  the  pie,   3   Fish.  Pat.  Cas.   10;  s.  c,  i  Biss. 

firior  invention  that  the  defendant  has  (U.  S.)  87.  And  its  superiority  In  anv 
mproved  it.  Gray  t.  James,  Pet.  (C.  respect  to  that  ofthe  patentee  is  immate- 
C.)  394.  rial, except  sofarasitgoestoshowasub 
Where  the  machinery  constructed  af-  stantial  difference  between  them.  Al- 
ter the  patent  will  accomplish  the  end  den  v.  Dewey,  1  Story  (U.  S.)  336;  s. 
sought,  anyone  using  the  principle  em-  c,  3  Robb.  Pat.  Cas.  17. 
bodied  In  it  is  guilty  of  an  infringement,  BnbitMitlal  ImpiCTemant  BBbslan- 
"however  he  may  have  perfected  the  ma-  tUl  DllftrwiM,— Two  things  are  not 
chinery  by  superior  skill  in  the  mechani-  the  same,  under  the  patent  law,  when 
cal  construction  and  arrangement  of  the  one  is  In  practice  substantially  better 
parts.  Such  perfecting  is  but  the  skill  than  the  other.  In  a  case  where  the  sec- 
of  the  mechanic,  not  the  genius  of  the  ond  Improvement  is  not  gained  by  the 
Inventor."  Kinsman  v.  Parkhurst,  i  use  of  the  same  means  or  mechanical 
Blatchf.  fU.  S.)  488;  aff'd  in  18  How.  equivalents.  Mitchell  v.  Tilghman,  ly 
(U.  S.)  Z89;  Le  Roy  v.  Tatham.  I  Wall.  (U.  S.)  387.  And  If  the  result  of 
Blatchf.  (U.  S.)  474;  aff'd  in  14  How.  the  mechanism  used  by  the  defendant- 
(U.  S.)  156;  Tracy  v.  Torry.  1  Blatchf.  Is  greatly  superior  to  that  dcscribi.I 
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rNFRINGEMENTS, 


1.  Sifferenoei  in  Form  ai  Afl^otiiig  Inftingemsnt — Where  substance 
;ind  form  are  inseparable,  where  form  is  "the  essence  of  the  in- 
vention," if  the  form  is  not  copied,  the  invention  is  not  used,  and 
there  is  no  infringement;'  but  where  the  two  are  separable,  and 
the  invention  may  be  copied  in  a  different  form,  change  of  form 
does  not  avoid  an  infringement.* 


;ind  claimed  by  the  patentee, 
thU  fact  may  be  considered  by  the  jury 
a»  tending  to  prove  that  the  mechanism 
of  the  defendants  is  a  new  invention, 
t>ub»tantially  different  from  that  de- 
scribed by  ttie  plaintiff.  Singer  v. 
Walmsley,  i  Fish.  Pat.  Cas.  558;  Car- 
ter V.  Baker,  I  Snwy,  (U.  S.)  s>=;  «■  c, 
4  Fish.  Pat.  Cas.  404.  The  difference 
of  result  Is  sometimes  coupled  with  me- 
.:hanlcal  differences.  The  mechanical 
difference  may  be  sufficient  to  show 
that  the  two  machines  are  not  subRlan- 
tially  the  same.  The  differences  of  re- 
sult and  utility  may  be  so  great  as  to 
be  satisfactory  proof  of  the  same  fact. 
It  may,  tiowever,  be  that  neither  of 
these  would  be  satisfactory,  yet  t1ie  me- 
chanical difference  and  the  diffei^nce  of 
utility,  taken  together,  may  be  sufficient 
10  satisfv  the  mind.  Johnson  v.  Root, 
I  Fish.  Pat.  Cas.  351. 

Example. — Ifone  paper  file  holds  the 
paper  better  than  another  which  is  pat- 
ented, and  has  driven  it  out  of  the  mar- 
ket, that  is  frima  facie  evidence  that 
ihc  mechanism  Is  different  and  is  a  new 
invention,  and  the  use  of  it  does  not  vio- 
late the  plaintifTs  monopoly.  Smith  v. 
Woodr^iff,  I  McA.  (Sup,Ct.D.C.)  ±y); 
*.  c,  6  Fish.  Pat.  Cas.  476;  s.  c.,  4  Pat. 
OHiec  Gaz.  63^. 

1.  Unless  (he  same  certain  circular 
lines  were  adopted  as  are  described  in 
the  specilication,  there  is  no  infringe- 
ment, but  if  the  imitation  be  so  nearly 
exact  as  to  satisf)'  (he  jury  that  the  imi- 
tator intended  to  copy  llie  model  and 
make  some  almost  imperceptible  varia- 
tion for  the  purpose  of  evading  the 
right  of  the  patentee,  this  may  be  con- 
sidered as  a  fraud  in  law,  and  such 
slight  variations  be  disregarded.  Davis 
V.  Palmer,  3  Brock.  {U.  S.)  298.  Un- 
doubtedly there  may  be  catcs  where 
letters  patent  include  only  (he  particu- 
lar form  described  and  claimed.  Davis 
V.  Palmer,  2  Brock.  (U.  S.)  ^98,  seems 
to  have  been  one  of  them,  but  "The  rea- 
son why  such  a  patent  covers  only  one 
geometrical  form  is  not  that  the  pat- 
entee has  described  and  claimed  that 
form  only,  but  because  it  is  the  only 
form  capable  of  embodying  his  inven- 


esscnce  of  the  inv 
weight  in  the  dec 
(Infringement),  th 
that  the  c 


Hon,  and  couseguemily  if  Ikt  form  it 
net  cefied  ike  invention  it  not  used." 
Winansv.  Denmead,  15  How.  (U.  S.) 
33"- 

9.  Where  substance  and  form  are 
Inseparable  It  is  enough  to  look  at 
form  only.  Where  they  are  separable, 
where  the  whole  substance  of  the  in- 
vention may  be  copied  in  a  different 
form,  it  is  the  duty  of  courts  and  juries 
to  look  through  the  form  of  the  inven- 
tion for  that  which  entitled  the  inventor 
(o  his  patent,  and  which  his  patent  was 
designed  to  secure.  Where  that  is 
found  there  is  an  infringement,  and  it  is 
not  a  defence  that  it  is  embodied  in  a 
form  not  described  and  in  terms  claimed 
by  the  patentee.  Winans  v.  Denmead. 
IS  How.  {U.  S.)  330, 

Etila  When  Form  Is  Hot  "Eaaeiiee  of 
~  ?pt  where  form  is  the 
ention  it  has  but  little 

le  correct  rule  being 
jury,  as  the  case  may 
uc,  Hic  uuL  to  judge  at>out  similarities  or 
differences  by  the  names  of  things,  but 
are  to  look  at  the  machines  or  their 
several  devices  or  elements  in  the  light 
of  what  they  are,  or  what  office  or 
function  they  perform,  and  how  they 
perform  it.  Machine  Co.  v.  Murphy, 
97  U.  S.  110,  quoted  34  Fed.  Rep.  133. 

In  infringement  the  thing  to  be  dis- 
covered is  whether  by  a  variation  of  form, 
or  by  the  use  of  a  thing  which  bears 
a  different  name,  the  defendant  accom- 
plishes by  his  machine  the  same 
purpose  or  effect  an  that  accomplished 
by  tlie  patentee,  or  whether  there  is  a 
real  change  of  structure  or  purpose. 
Converse  v.  Cannon,  i  Woods  (U.  S.) 
7- 

FomuidSiie. — Structural  difference* 
in  form  and  size  do  not  avoid  infringe- 
ment. Sewing  Machine  Co.  v.  Frame, 
3S  Pat.  OfTice  Gaz.  96. 

Inbtnsar  Thansh  OUiai  Parts  Host  b* 
Kodlfled. — If  a  parly  make  a  formal 
change  in  (he  important  part  of  a 
machine  he  Is  an  infringer,  although  he 
has  to  modify  the  other  parts  of  the 
machine  in'  order  to  meet  such  change 
and    attain     the    results     which    wer« 
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laMngMMnt  OwMnUy.        INFRJ^JGENHN  TS.  a^^AnimXa. 

6.  Eqnivalenta — (i)  Definition. — An  equivalent  means  some- 
thing that  does  substantially  the  same  thing  in  substantially  the 
same  way  as  another  device' 

(2)  Requisites  of  Equivalents. — Equivalents  must  be  known  as 
a  proper  substitute  for  the  original  device  at  the  date  of  the 
patent.*  They  need  not  be  of  the  same  name  or  form ,•  and 
may  perform  functions  additional  to  those  in  the  patent,* 

(3)  Mechanical  Equivalents. — One  device  is  a  mechanical  equiva- 
lent of  another  when  its  substitution  for  it  is  a  matter  of 
"judgment  of  construction;""  one  which  a  skilful  and  experi- 
enced workman  would  know  would  produce  the  same  result.* 
It  does  not  mean  a  device  which  merely  produces  the  same 
effect.* 

attainedby  the  patentedmachiBe.  Union  3.  Machine    Co.  j',   Murphv,   ifi    L". 

P.  B.  M.  Co.  -a.  P.  &   W,  Co.,  15   Pat.  S.  no;   13  Pat.   Office  Gaz.  366;  Carter 

Office  Gaz.  433.  v.    Westlake,   4   Pat.  OtBce   Gaz.  ii-^('. 

If  the  defendants   use  a   «ubstantial  Although   a  handle   is   not   In  general 

/nr^  of  the  invention  patented,  although  an  equivalent  for  a  lever,  yet  if  it  may 

with     some    modification    of    form     or  be  uecd  to  perform    the    same  functions 

apparatus,  it  is  a  violation  of  a  patent  in  substantially  the  same  way,  it  may  be 

right.      So    if   the  patent  be   for   two  an  equivalent.     Brown  v.  Guild  (Com 

machines,  and  each  U  a  newinvention,  Planter  Patents),  23  Wall.  (U.  S.)  181- 

and  the  defendant  use  only  one  of  the  The  application  ot  known   mechani- 

machines.      Wyeth   v.  Stone,  i     Story  cnl    powers   which  will  produce  certain 

(U.  S.)  173.  results,  although  different  in  form  from 

The     patentee     Is     protected     from  the   means   employed   by   the   original 

obvious  modes  readily  adopted  wilkgut  patentee,  is  a  mechanical  substitute  and 

invention   for  accomplishing  the  same  equivalent  for  Ihe  same.     Wilt  v.  GrEer, 

end.     Union  Paper  Bag  Co.i'.Nixan,  19  Pat.OfficeGa1.427;  s.  c.,5  Fed.  Rep. 

6  Fish.  PaL  Cag.  401;  s.  c,  4  Fat.  Office  450. 

Gaz.  31.  4.   Wheeler     r.    Clipper    Mower  etc. 

1.  Cahoon  -u.  King,  1  Fish.  Pat.  Co.,  10  Blatchf.  (U.  S.)  181;  Atlantic 
Caa-  397.  Equivalents  are  to  be  known  Giant  Powder  Co.  t.  Goodyear,  13  Pol- 
by  «D  inference  drawn  from  all  the  cir-  Office  Gaz.  45;  s.  c,  3  Bann.  &  Ard. 
cumstances  of  Ihe  case,  by  attending  to  Pat,  Cas.  161.  The  new  features  pro. 
the  consideration  whether  the  new  con-  ducing  an  additional  result  might  be 
trivance  is  used  for  the  same  general  patentable  as  an  improvement,  but 
purpose,  performs  the  same  kind  of  would  not  be  the  less  equivalents.  May- 
duties,  or  is  applicable  to  the  same  ob-  nadier  v.  Tenney,  1  Bann.  &  Ard.  Piit. 
ject  an  the   old   device.     />■  re  Nutting,  Cas.  (C.  C.)  6]r;. 

:  McA.   Pat.   Cas.    (Sup.   Ct.    D.   C)  B.  Foster  v.  Sloore,   1  Curt.   (U.  S  ; 

4155.    The  same  result   must  be  accom-  179;   Wheeler  ti.  Morris,  36  PaL  Offiix- 

plished    or   effect    produced     bj'   sub.  Gaz.  822. 


slantialJj   the  same  mode  of  operation,         «.  Carter  v.  Baker,  4  Fish.   Pat.  Cuk 
"  "sach,   4   Fish.  Pat.  Cas.    494;  s.  c„  1  Sawy.  ("   "  '  '  ' 

,   Drake,  9  Blatchf,  (U.     ;■.  Root,  I  Fish.  Pat 


Conover  v.   Roach,   4   Fish.  Pat.  Cas.    494;  s.  c,  i  Sawy.  (U.  S,)  511;  Johnson 


^-j  .13^-  To  l>e  an  equivalent  one  de-  7.  The  term  equivalent  has  Iwo 
vice  must  perform  the  same  function  in  meanings;  the  one  relates  lo  results 
Kubstantiatly  the  same  way  as  another,  that  are  produced,  and  the  other  to  thi; 
Peard  ».  Johnson,  23  Fed.  Rep.  507;  mechanlBm  by  which  those  results  are 
Cahoon  v.  King,  i  Cliff,  (U.  S.)  592;  produced.  Two  things  may  be  equiva- 
Waterman  I'.  Thomson,  2  Fish.  Pat.  lent,  that  is,  the  one  equivalent  to  the 
Cas.  461.  other  as  producinglhe  same  resultwhen 
).  Babcock  t>.  Judd.  17  Pat.  Office  thcyarenotthesamemcchanlcal means. 
Gaz.  13^1;  E.  c,  5  Bann.  &  Ard.  Pat.  Mechanical  equivalents  are  spoken  of 
Cas.  (C.  C.)  127;  Storre  r*.  Howe,  4  as  different  from  equivalents  that  merely 
Cliff.  (U.  S.)  388;  B.  c.,  2  Bann.  &  Ard.  produce  Ihe  same  result.  A  mechanical 
Pat.  Cbb.  43D;  s.  c,  10  Pat.  Office  Gaz.  equivalent,  as  generally  understood,  is 
«ll.  whore  the  one  may  be  adopted  instead 
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inMngoMMit  GMtenOlr.       INFRINGEMENTS.  BfiiinlMrta, 

(4)  Equivalent  of  Substance  and  CItemical  Equivalents. — An 
equivalent  of  any  substance  is  another  substance  having  similar 
properties  and  producing  substantially  the  same  e^ect.*  The 
'Substances  need  not  have  been  equivalents  for  any  previous  pur- 

of  the  other  b^  a  person  ''skilled  in  the  diflercnt  in  character,  construction,  az- 
jirt  from  his  knowledge  of  the  art."  rangement  and  mode  of  operation 
But  there  Tiiiiy  be  equivalents  in  pro-  from  any  prior  invention  adapted  to 
ducing  the  Hame  result,  each  of  which  the  same  general  purpose,  the  use  of 
is  an  independent  matter  of  invention,  such  means  for  a  similar  or  even  the 
and  in  thai  sense  they  are  not  mechan-  samepurpose  will  not  infringe  the  rights 
leal  equivalents.  Johnson  v.  Root,  i  of  a  prior  patentee.  Burden  v.  Corn- 
Fish.  Pat.  Cas.  35.  Alternative  but  ing,  2  Fish.  Pat.  Cas.  477. 
different  mechanisms,  which  produce  in  If  the  change  introduced  by  the  ap- 
whole  or  in  part  the  same  or  similar  pellant  (who  was  seeking  to  obtain  a 
useful  cffectB.are  not  mechanical  cquiva-  patent  for  his  device)  constitutes  a  me- 
lents  In  that  their  use  constitutes  an  in-  chanicnl  equivalent  in  reference  to  the 
fringement.  Wells  x<.  >{agaman.  39  Leg.  means  used  by  a  patentee,  and  besides 
Int  405,  Mechanical  equivalents  are  being  such  an  equivalent  it  accom- 
notmerely  thosewhichproducethesame  plishes  some  other  advantages  beyond 
result.  Smith  v.  Marshall,  1  Bann.  &  the  effect  or  purpose  accomplished  by 
Ard.  Pat.  Cas.  371;  Conover  i>.  Roach,  the  patentee,  euch  further  advantage* 
4  Fish.  Pat.  Cas.  u;  Merriam  v.  may  make  It  a  patentable  subjectasan 
Drake,  9  Blalchf.  (U.  S.)  336.  improvement  on  the  former  invention. 

The  same  result  obtained  by  means  Tn  re  Hebbard,  1  McA.  Pat.  Cas. 
■other  than  that  claimed  by  patentee  is  (Sup.  Ct.  D.  C.)  543. 
no  infringement.  Carver  v.  Hyde,  16  I.  Matthews  v.  Skates,  1  Fish.  Pat. 
Pet.  (C.  C.)  513;  Dryfoos  v.  Wlese,  ig  Cas.  602;  Atlantic  Giant  Powder  Co. 
Fed,  Rep.  315.  By  entirely  different  is.  Goodyear,  3  Bann.  &  Ard,  Pat.  Cas. 
means.  Seymour  f.  Osborne,  3  Fish.  161;  s.  c.  13  Pat,  Office  Gaz,  45; 
PaLCas.  555.  By  different  means  does  Storrs  f .  Howe,  i  Bann.  &  Ard.  Pat. 
not  constitute  Infringement.  Dryfoos  Cas.  420.  Will  perform  the  same  func- 
f.  Wiese,  19  Fed.  Rep.  315.  By  means  Hon  in  the  same  wav.  Storrs  v.  Howe, 
different  in  the  essential  elements  of  4  Cliff.  (U.  S.)  33S;  s.  c,  l  Bann.  & 
organization.  Merriam  7'.  Van  Nest,  Ard.  Pat.  Cas.  420. 
13  Pat.  Office  Gaz.  597.  A  device  is  SlncelhecascofCranen.Rice,  i  Web. 
not  necessarily  an  equivalent  of  an-  Pat.  Cas.  (Eng.)  409,  it  has  not  been 
other  merely  because  it  performs  the  considered  safe  to  invoke  the  ordinary 
"ame  result.  Merriam  v.  Blake,  g  doctrine  of  equivalents  in  construing 
Klatchf.  (U.S.)  33r).  That  two  ma-  patents  for  new  manufactures  or  corn- 
chines  that  produce  the  same  result  positions  of  matter.  Rumford  Chem- 
will  not  justify  the  assertion  that  the  leal  Works  t>.  Hecker.  10  Pat.  Office 
devices  used  by  one  are   mere   equiva-  Gaz.  289. 

lents   of  the   devices  used  by  another.  The   substitution   in  a  patented  mii- 

Burr  !'.  Duryee,  i  Wall.  (U.'S.)  53c.  turc  of  an  ingredient  which,  although 

Wban    Hot     Equivalent —A     device  not   precisely  the   same   in   Its   action. 

which    has    apparently    different    me-  produces  all  the  valuable  and  beneficial 

t-hanicaladaptabilltiescannoCbeconiid-  results  attending  that  for  which  it  was 

cred  a  mechanical   equivalent.     Smith  substituted,   and    in    substantially   the 

Ti.   Marshall,  3  Bann.  &  .\rd.  Pat.  Cas.  same   manner,  is  lo  be  regarded   as  an 

;7i.  equivalent  and   an   infringement  of  the 

The  fact  that  the  same  result  is  oh-  patent.     Powder   Co.    r.  Mowbray,  ii 

(.lined  by  ■  later  patent  does  not,  there-  Pat.  Office  Gaz.  3. 

tore,  make  the   latter   an   infringement  Snbituia*  In  Ohamtoal  Proe«n. — In 

of   the    other.     Fuller    v.   Yentzer,   6  order  lo  constitute  an  infringement  of 

iiiss.  (U.  S.)   103;    Dryfoos   v.    Wiese,  a   patent    for   a   chemical   process,  the 

^1    Pat    Office    Gaz.  639;  s.  c.  19  Fed.  equivalentneednot  possess  all  the  prop- 

liep.  315.  erties  of  the  Ingredient  for  which   it  is 

.Although    several   Inventors    might  substituted,  but    it   must  have  substan- 

obtain  substantially  the  seme  result.  If  tially  the  same  effect   in    the  process, 

.if   Is   obtained  by  means   substantially  Woodward   T-.  Morrison,  i  Holmes  (U. 
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pose.'  It  is  unimportant  that  the  substituted  ingredient  does 
something  more  or  better;*  but  the  two  substances  must  have 
been  known  as  equivalents  at  the  date  of  the  patent.'  These 
rules  apply  generally  both  to  physical  and  chemical  equivalents, 
but  the  properties  and  effect  in  the  one  case  are 'physical,  in  the 
other  chemical.* 

6.  Infiingement  of  Combination. — (i)  Special  Definition — Prin- 
ciple.— A  combination  of  old  elements  is  not  infringed  by  the  use 
of  less  than  the  entire  combination;*  no  element,  however  use- 

S.)  124-      Patent  for  procesB  of  electro-  Woodward  ».  Morrison,  i  Holmes  (U. 

plating  nickel,  S.)  124. 

Delendant'g  solution   (for  bath)  was         8.  Storra   ii.   Howe,  ^  Cliif.   (U.   S.) 

amenable  to  the  same  laws,  and  to  give  t88;  s.  c,  i  Bann.  &  ArJ.  Pat.  Cai.  420; 

the  same  refults  must  be  used  under  the  Woodward  v.  Morrison,  i   Holme*  (U. 

same   conditions    and    freed    from    the  S.)  124;  s.  c,  2   Pal.  Office  Gaz.  I30;  s. 

same  impurities,  and  was  made  accord-  c,  5   Fish,  Pat.  Cas.  357.      If  defendant 

Ing  to  the  same  principles  as  that  of  the  uses  an  article  that  was  not  known  as 

plaintiC      Held,    it    was    a    chemical  an  equivalent  for  another  at  the  date  of 

equivalent.     United  Nickel  Co.  v.  Pen-  the  patent,  although  the  article  contains 

dleton,  24  Pat.  Office  Gai.  704.  the  chemical  elements  which  constituted 

The  leim  equivalent,  when  used  with  the  other.     Wonson  v.  Gilman,  3  Bann. 

regard  to  the  chemical  action  of  such  &   Ard.  Pat.  Cas.  (C.  C.)  590.      If  the 

till  ids  as  can  be  discovered  onlv  by  en-  defendant    uses    an    article    that    was 

pcriment,   onlj*    means    equally    good,  not  known  as  an  equivalent  at  the  date 

Tvler  r.  Boston.  7   Wall.  (U.'S.)  327.  of  the  patent  in  substitution  for  another 

This  was  before  "the  new  chemistry."  in  a  compound,  there  is  no  infringement, 

Clwmleftl    BqnlTalantt   In    PToeeia. —  although     the     article     contains     the 

Now  it  is  obvious   that,  for  all  purposes  chemical  elements  which  constitute  the 

and  in  combination  with  all  other  sub-,  other  a  new  chemical  combination;  that 

stances,  the  chloride  of  zinc  is  no  more  is,  a  patent  for  a  paint  for  preventing  the 

;i  chemical  equivalent  of  the  chloride  of  foulingof  ships' bottomscomposedof(i) 

sodium   than,   under   all   possible   con-  a   suitable    medium,   {2)    the   oxide  of 

ditions,  the  sulphate  of  copper  would  be  copper  yielding  a  poisonous  solution  in 

a  chemical   equivalent   for  the  chloride  water,  and  (3)  mineral  matters  aeparal- 

nf  zinc;  but  it  is  equally  obvious  from  ing  the  particles  of  oxide,  and  retarding 

the  testimony  in   this  case  that,  for  the  such  solution,  is  not  infringed  by  a  paint 

purposes  of  manufacturing  the  product  containing  a  similar  medium,  and  simi- 

of  a  preserved  and  innocuous  paste,  the  lar     naineral     matters     for     retarding 

chloride  of  sodium   and  the  chloride  of  solution, but  in  placeofoxidecontaining 

line    are,  when    used    as   described   in  .irsenite  of  copper.    Wonson  w.  Gilman, 

the     respective      patents,     fraclicafly  z   Bann.  &  Ard.  Pat.  Cus.  (C.  C.)  590; 

He  eqaivaUnis    of  each    other,  because  s,  c„  11  Pal.  Office  Gaz.  1011. 
in     the  frofss    of    manufacture    they         4.  Phyiical     Though      Not      Chemical 

practically    produce   the   same    results.  Equivalent. — Where  water  is  used  in  a 

Starting  from  the  platform  of  the  com-  process   merely  as  a  fluid,  the   use   of 

plainant's  patent  with   the   advantages  benzine  or  any  other  substance  possess- 

of  his  discoveries,  it  is  plain  the  defend-  ing   that   property    of  water  which   Is 

ant  could,  by  inquiring  of  any  chem-  available  in  the  process  Is  within   the 

ist,   have   learned   that   the  one    could  scope  of  the  patent  as  a  manifest  equiv. 

have  been  used  in  this  process  in  place  alenl.      Roberts   v.  Roler,  5   Fish.  Pat. 

of  the  other,  with   like  results.     Wood-  Cas.  29;. 

ward  V.  Morrison.    1    Holmes  (U.   S.)         8.  Burdelt  r.  Eatey,  16  Blatchf.   (U. 

134.  S.)  10^:  Dodge  V.  Card,  i  Bond  <U.  S.) 

1.  Goodyear  D.   V.  Co.  v.  Prcterre,  393;  Rowcll  v.  Llndsey,  10  Biss.  (U.  S.) 

14  Pat  Office  Gaz,  346.  2i7;Storrs  r.  Howe,4  Cliff.  (U.  S.)  iSH; 

«.  Giant    Powder  Co.   v.  Goodyear.  Sanford  c.  Merrimac   Hat  Co.,  4  Cliff. 

I  Bann.  &  Ard.  Pal.  Cas.  (U.  S,)  161.  {U.S.)404;  Sharp  r.TIffl,  18  Blatchf.  (I". 

Chemical   equivalents    ore    not    leei  S.)  131;  Fuller  w.  Yentzer.94  U.  S.  iS-'^l 

x-quivalenta     although     improvements.  Reedy  f.   Scott,  23   Wall,  fu,   S.l   3;.'; 
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less,  can  be  omitted  by  the  patentee,'  who  makes  every  element 
material  by  including  it  in  his  claim  ;*  but  a  subordinate  device 


5431  Gould  V.  Ree«, 


LatU  ti.  Shawk,  J  Bond  (U.  S.)  159; 
Roberts  i-.  Harndun,  2  Cliff.  (U.  S.) 
:;oo;  Washburn  v.  Gould.  3  Story  <U. 
S.)  122;  Parker  f.  Jlaworth,  4  McLean 
((J.  S.)  370;  Moody  V.  Fiske,  a  Maion 
(U.  S.)  112;  Sarvcn  v.  Hall,  i  Pal. 
Office  Gaz.  437.  A  combination  1b  not 
infringed  unless  all  the  parts  are  used. 
Eames  v.  Godfrey,  1  Wall.  (U.  S.)  78; 
Dod^e  V.  Card,  1  Bond  (U.  S.)  393. 
A  combination  of  old  elements  can  only 
be  infringed  by  using  Ihem  all.  hce  v. 
Blandy.  I  Bond  (U.  S.)  361.  By  using 
the  -akole  comblaation.  Case  v.  Brown, 
I  Biss.  (U.  S.)  382;  Gill  V.  Wells,  ai 
Wall.  (U.  SO  I ;  Pitts  V.  Wemple,  6 
-    -  -    --      ce  ...  Camp- 

Or   sale. 


1  Am.  I...J.,  N.S. 

IS  Wall.  tu.  S.)  <8 


Fullei 


<.  Yentzer,  ^  U.  S.  2 


If  a  combination  have  three  different 
known  parts,  and  the  result  is  proposed 
to  be  accomplished  by  the  union  of  all 
these  parts  arranged  with  reference  ti> 
each  other,  the  use  of  two  of  these 
parts  only,  combined  with  a  third 
which  is  substantially  different  In  the 
manner  of  arrangement  and  connec- 
tion with  the  others,  is  not  an  infringe- 
ment. Brooks  Ti.  Fiske,  15  How.  (U. 
S.)  213;  Wllco*  V.  Korap,  7  BUlchf. 
<U.  S.)  126. 

Wlt«n  the  Omltt«d  SiniMnt  Eu  Ita 
Own  Fimatioii. — A  claim  for  the  com- 
bination of  three  elements  U  not  in- 
fringed by  the  use  of  only  two  of  them 
where   the  omitted  element  has  a  func- 


BMHonfoT  tlieBnls. — The  elements  of  tion  of  its  own  not  performed  by  the 
a  combination  being  old,  fer  se,  the  elements  used  in  the  device  claimed  to 
essence  of  the  invention  consists  in  the  infringe.  Tobey  Furniture  Co.  ^. 
novelty  of  the  combination,  and  the  Colby,  36  Fed.  Rep.  100. 
adaption  to  the  use  to  which  it  is  1.  And  it  is  no  infringetnent  to 
intended,  and  its  infringement  will  make  the  usefulparts,  leaving  the  use- 
consist  in  the  use  of  the  machine  sub-  less  one  out.  Coolidge  v.  McCone,  i 
Btantially  embodying  the  combination  in  Sawy.  (U.  S.)  S7'- 
itsentiretyforthesamcpurpose.  Smith  ModlSofttUn  of  Bnls. — A  combina- 
V.  Marshall,  10  Pat.  Office  Gax.  37^.  tion   Is   not  infringed  if  any  of  the  ma- 

A  combination   is  only  infringed  by  terial  parts  of  a  combination   are  lefl 

the  use  of  all  the  elements.     Prouty  v.  out.     Water   Meter   Co.  v.  Deeper,  11 

Draper,    1    Story  (U.  S.J  568;  Gage  v.  Otto  (U.  S.)  332;  Watson  v.  Cunning- 


Herring,  107  U.  S.  640;  Howi 
Neemes,  18  Fed.  Rep.  40;  New  v.  War- 
ren, 22  Pat.  Office  Gaz.  587;  Wicke  v. 
OstTum,  103  U.  S.  461;  Fisher  w.  Craig, 
3  Sawy.  (U.  S.)  69;  Case  v.  Brown,  i 
Biss.  (U.S.)  382:  Blanchard' i>.  Put- 
nam, 2  Bond  (U.  S.)  84;  Pitts  V.  Wem- 
ple. I  Biss.  (U.  S.)  87;  Rice  v.  Heald, 
13  Psc.  L.  J.  3;  Foote  V.  Silaby.  1 
Blatchf.  (U.  S.)  44Si  Barrett  v.  Hall,  i 
Mason  (U.S.)  447;  Smith  v.  Down- 
ing, 1  Fish.  Pat.  Gas.  (C.  C.)  64;  Wal- 
lace «.  Holmes,  I  Pat.  Office  Gaz.  117; 
Sarven  v.  Hall,  1  Pat.  Office  Gaz.  437; 
Matteson  v.  Cains,  17  Fed.  Rep.  523. 

It  is  well  settled  that  a  combination 
is  not  infringed  by  the  use  of  any  num- 
ber of  elements   less  than  the  whole. 


ham,  4  Fish.  Pat.  Cas.  528. 
binatlon  of  the  material  parts  of  a 
combination  is  not  Infringed  by  the 
use  of  less  than  the  entire  combination. 
Brown  v.  Guild  (com  planter  patent), 
23  Wall.  (U.  S.)  181. 

>.  If  a  patentee  claims  a  combination 
of  certain  elements  or  parts,  not»e  of 
them  can  )>e  declared  to  be  Immaterial; 
the  patentee  makes  them  all  material  by 
the  restricted  form  ofhis  claim.  Water 
Meter  Co.  v.  Desper,  lot  U.  S.  33a; 
Vance  v.  Campbell,  1  Black  {U.  S.) 
427;  a  patentee  cannot  repudiate  one 
of  the  parts  of  his  combination  alter 
another  inventor  has  taught  him  hartt  to 
dispense  with  it.  Hale  11.  Stimpson,  2 
Fish.  561; ;  Coolidge  v.  McCone,  a  Sawy. 


Pat.  Cas.  148;  Roger  v.  Schultz  Belt- 
ing Co,.  28  Fed.  Rep.  850;  Fisher  v. 
Craig,  3  Sawy.  (U.  S.)  ("9. 

Tbre*  Faita — Two  Dnd. — A  combina- 
tion of  three  elements  is  not  infringed 
by  theuseoftwo.  Haselden  ».  Ogden,3 
Fish.  Pat.  Cas.  378;  Gorham  v.  Mixter,    claim,  he  makes  such  element  material 


ibination,  if  the  patentee 
specifies  any  element  as  entering  into 
llie  combination,  either  directly  or  by 
the  language  of  the  claim,  or  by  reler- 
encc  to  the  descriptive  partof  tlieapeci- 
fications  as  carries  such  element  Into  the 


ib.Google 


TiMigwiirt  OMmUr.      INFRINGEMEN  TS.  iDfriigannt  m 

is  not  an  element.'     If  the  principle  of  the  patentee's  combina- 
tion is  embodied  in  that  of  the  defendant,  it  is  infringed.' 

(2)  FoTMai  Cliange  in  Combination  or  Addition  of  Elevtenis.— 
Any  slight  or  formal  change'  of  location*  form,  direction* 
of  elements,  except  where  form  is  an  essential  part  of  the  in- 
vention ,•  does  not  avoid  infringement,  nor  does  using  other  ele- 
ments in  addition  to  the  elements  of  the  old  combination.* 

(3)  EqiiivaUnts  in  Combinations. — Where  one  or  more  of  the 
elements  are  dropped  and  another  or  others  known  at  the  date  of 
the  patent  as  common  substitutes  for  it  or  them  employed,  in- 
fringement   is  not  avoided ;  *  even   though   the  substituted  ele- 

to  the  combination  and  the  court  can-  Mfg.  Co.,  3  Bann.  &  Ard.  Pat.  Ca>.  i; 

not  declare  it  to  be  immaterial.     Faj  «.  b.  c,  13    Pa L  Office   Gaz.  93;    Knox  v. 

CordeBman,i09i;.S.4oS;8.c.,3Pat.Or-  Great   WeaL   etc.  Co.,    14   Pat.  Office 

Bee  Gai.  1177,  cited.   Shepard  w.  Cam-  Gaz.  897. 

gan,  116  U.S. 593.  For  further  cases  on  Where   the   result  attained   and   the 

restrictlonof  invention  bj  claims,  see  IK-  mode  of  operation  are  the  same,  so  far 

Jra,  Construction  oi-  Patents.  as  the  essential  purpose  of  the  invention 

L    A   subordinate   device   is  not   an  is  concerned.     Kirk  v.  Dubois,  43  Pat. 

element  within  the  rule  which  requires  Office  Gaz.  297. 

the  use  of  all  the  elements  of  a  combt-  S.  The  essential  character  of  a  ma- 

lutlon.     Smith  Ti.  Fay,  6  Fish.  Pat.  Ca».  chine  Is  not  varied  bj  a  mutual  Inter- 

446.  If  a  part  is  not  an  essential  or  ma-  change  of  form  and  direction  between 

teiial  element  of  the  invention,  a  party  the  two  elements  of  which  it  is  a  cora- 

cannot  evade  the  patent  by  not  using  it,  bination,  while  both  object  and  effect 

altliougb  the  patent  is  for  a   comblna-  remain  as  l>efore.     WItson  ■o,  Barnum, 

tion.    LatU  V.  Hawk,  i  Fish.  Pat.  Cas.  1  Wall.  Jr.  (C.  C.J  347;  s.c, 2  Fish. Pat. 

^5;  ■.  c,  I  Bond  (U.  S.)  359;  McWill-  Cas.  63^. 

iam*  Mfg.  Co.  v.  Blundell,  22  Pat.  Of-  Combining   two  of  the  devices  of  a 

ficeGaz.  177;  s.  c.,  i  ■  Fed.  Rep.  419.  combination   into   one  does   not  avoid 

Where  a  party  uses  one  or  two  of  the  the    patent.     American    Whip   Co.   r. 

partaof  a  combination  of  old  devices,  but  Lombard,  14  Pat.  Office  Gaz.  900. 

not  all  of  them,  to  produce  the  same  re-  ■.   A  change  of  fonn  destroj's  the  com~ 

suits  as  all,  either  by  themselves  or  by  bination  when  the  form  Is  necessary  to 

the  aid  of  other  devices,  he  does  not  attain  the  result,  and  when,  of  course, 

escape      Infringement.       Schneider    v.  a  change  of  form  of  one  of  the  things 

Foultney,  19  Pat.  Office  Gaz.  S4.  combined    works     a     different     resuTl. 

1.  Whars   Frlnoipl*  of  Complain  ant '■  American    etc.     Co.     v.    Elizalietli,    4 

OomUiuUoii  la  SmbodlMIln  Mfenauit'i  Fish.  Pat.  Cae.  189. 

DsTlM.— If  the  principle  of  the   paten-  7.  Williams    v.  Boston  etc.  R.  Co., 

tee's  combination  is  embodied  In  the  de-  16  Pat.  Office  Gaz.  907;  s.  c,  17  Blatchf 

fendant's  machine,  there  is  an  infringe-  (C.   C.)  It;  s.  c,  4  Bann.  &  Ard.  Pat.. 

raentaithoughithasbeensoconstnicted  Cas.  441. 

as  to  perform  but  one  of  the  functions  B.  Sands  11.  Wardell,  3  Cliff.  (U.  S.) 

of  the  combination.   Blanchardv-BeerB.  377. 

3  Blatchf.  {U.  S.)  411.   If  the  defendant  If  anyone  uses  all  the  elements  of  a 

has  a  patent  for  a  combination  which  patented  combination  except  one,  and, 

contains,  as  one  of  its  elements,  the  prin-  instead    of   that,  employs    what     was 

ciple  embodied  in  the  complainant's  pat-  known  at  the  date  of  the  patent  to  be  a 

ent.  it  is  an  infringement.    Cleveland  71.  proper   substitute   for  the  omitted  ele- 

Towle,  3  Fish.  Pat.  Cas.  515.  ment,  he  is  liable  for  an  infringement  of 

S.  Sands  V.  Wardetl,  3  Cliff.  (U.  S.)  the  patent.     But  he  is  not  liable  If  he 

Z77.  uses  any  other  substitute,  or  even  an  old 

4.  A  mere  change  In  the  location  of  one   which   performs   a   new   function. 

■  part,  In  a  combination  where  there  Is  Gill   v.    Wells,    33    Wall.    (U.   S.)   i, 

no    new    function    performed    by    the  Rowell  v.  Lindsay,  19  Pat  Office  Gaz. 

'changed   member  in   its   new  location,  1^6;:  s.  c,  10  Biss.  <U   "  ' 

_n,  .   .      .. .  _.       .J ._,!_.  fed.Rep.  Jf- 


jt  evade  a  patent.     Adams  v.  Joliet     Fed.  Rep.  190. 
o  C.  of  L.— 47 
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mcnt  performs  the  functions  better  or  other  functions  besides.' 
But  if  the  substituted  element  is  new,  performs  substantially 
different  functions,  or  was  not  known  at  the  date  of  the  patent 
as  a  proper  substitute,  infringement  is  avoided.^ 


The  nlthdrawai  of  one  ingredient 
(from  a  combination)  and  the  Euhstitu- 
tion  of  another,  which  was  well  known  at 
the  date  of  the  patent  as  a  proper  sub- 
stitute for  the  one  withdrawn,  ig  a 
mere  formal  Alteration  of  the  combina- 
tion, if  the  ingredient  substituted  per- 
forms  eubEtsntially  the  same  func- 
tion as  the  one  withdrawn.  Sey- 
mour w.  Osborne,  1 1  Wai1.(U.  S.)  ^16- 
"Ingredients"  used  to  mean  mechanical 

A  combination  of  old  elements  is 
infringed  by  the  use  for  one  of  the  ele- 
ments of  the  device  which  was  at  the 
(late  of  Che  iirst  patent  a  well  known 
substitute  for  such  omitted  element. 
Sands  w.  Wardell,  3  Cliff.  (U.  SO  177; 
Gill  V.  Wells,  23  Wall.  {U.  S.)  1. 

Doctrine  of  ZqnlTilenta  Appllod  to 
ComblnBtlou. — Bona  fide  inventors  of  a 
combination  are  as  much  entitled  to 
equivalents  as  the  inventors  of  other 
patentable  improvemente,  by  which  is 
meant  that  a  patentee  in  such  a  case 
inaj  substitute  another  ingredient  for 
any  one  of  the  ingredients  of  his  inven- 
tion, if  the  ingredient  substituted  per- 


>   the   > 


:    fun. 


:    the    . 


omitted  and  was  well  known 
date  of  his  patent  as  a  proper  substitute 
for  the  one  omitted  in  the  patented 
combination.  Gould  v,  Rees,  11;  Wall. 
(U.S.)  187. 

A  patented  combination  will  not  be 
defeated  hy  a  mere  substitution  of  some- 
thing for  one  of  the  parts  which  per- 
forms the  same,  or  substantially'  the 
same,  function,  and  no  other,  as  the  part 
lor  which  it  was  substituted.  Whit- 
tlesey V.  Amee,  9  Biss.  (U.  S.)  31;. 

The  Infringement  of  a  patent  is  not 
avoided  by  the  substitution,  for  one 
of  thecombination.of  an  old  ingredient 
performing  the  same  function  and  well 
known  at  the  date  of  the  patent  as  a 
proper  sul)stitute  for  the  one  omitted. 
Fuller  V,  Yentzer,  94  U,  S.  299;  Water 
.Meter  Co.  *.  Desper,  101  U,  S,  332. 

Well  known  mechanical  equivalents, 
or  substitutes  employed  for  one  of  the 
elements  of  a  combination,  does  not 
xivoid  Infringement.  Carter  *.  Baker. 
I  Sawr.  (U.  S.)  512;  Brighton!/.  WIN 
-on,  18  Fed.  Rep.  378;  Brooks  u,  Jenkins, 
.1  McLean  (U.  S.)  432;  Reuv  1:  Ray- 
nor,  19  Fed,  Rep.  308. 


ToTtoMi  DlSereaoM  Do  Hot  Xak* 
Thlnn  Sos-EiiiUTiIaiit. — Different  de- 
vices, or  devices  differing  in  form  and 
having  different  names,  employed  for 
the  same  purpose  as  those  of  the  com- 
plainant, and  in  which  the  plan, or  idea, 
or  arrangement,  combination  and  result 
are  the  same,  igld  to  he  equivalents 
therefor.     Howe    v.   Williams,  2   Cliff. 


operating  mechanism  of  a  combination 
of  the  equivalent  of  the  omitted  does 
not  avoid  an  infringement.  Robertson 
V.  Blake,  94  U.  S.  728. 

1.  Bqtilvalant  AlUtongb  1 
Aaaitional  8exnce.~One  part  if 
bi nation  is  an  equivalent  of  another 
when,  "besides  the  functions  of  suclk 
other,  Itperforms  some  one  of  the  offices 
more  effectively,  or  better,  so  long  as  it 
performs  them  in  nubstanlially  the  samo 
way  and  uses  substantially  the  sami* 
means."  Wheeler  v.  Clipper  etc.  Co^  6 
Fish.  Pat  Gas.  I.  If  a  defendant  has 
substituted  an  equivalent  for  one  of  the 
elements  of  the  patented  combination, 
he  infringes  it,  although  his  combination 
includes  other  functions  and  produces 
other  effects  not  attainable  by  the 
patentable  combination.  Sarven  i'. 
Hall.  5  Fish.  Pat.  Caa.  41s;  s.  c.  i, 
Blatchf.  (U.  S.)  524;  Wheeler  v.  Clip- 
per etc.  Co.,  Fish.  Pat.  Cas.  i;  «.  c, 
10  Blatchf.  (U.  S.)  181.  A  substitute 
for  an  element  of  a  combination  which 
performs  other  functions  which  ans 
novel  and  useful,  is  an  eqiiivalent  for  it. 
Zeun  V.  Kaldenberg,  23  Pat.  Office  Gaz. 
3514;  li.  c.  14  Fed.  Rep.  ag;  Maynadler 
i/.Tenney,!  Bann.A  Ard.  Pat.Cas  616. 

a.  Smith  1:  Woodruff,  i  McAnhur 
( D.  C.)  4591  Rowell  v.  Lindsay,  10  Biu.. 
(U.  S.)2i7:  Welling V. Rubber HarnesH 
Trimming  Co.,  7  Pat.  Office  Gaz.  606; 
Webster  v.  New  Brunswick  Carpet  Co.. 
5  Pat.  Office  Gai,.i;33;  Fuller  i/.  Yentzer, 
94  U.  S.  199;  Woodward  v.  Morrison, 
3  Pat.  Office  Gaz.  120.  Or  if  the  sub- 
stituted part  is  substantially  different  in 
its  construction  and  operation.  Eames 
■n.  Godfrey,  I  Wall.  (U.  S.)  78;  Mer- 
riam  V.  Drake,  s  f 'sh,  Pat.  Cas,  259; 
s.  c,  9  Blatchf.  (U.  S.)  336;  Prouty  v. 
Ruggles,  t6  Pet.  (U.  8)336;  Stimpson  - 
V.  Bait.  etc.  R.  Co.,  10  How.  <  V.  S.)  319; 
Eddy  I'.  Dennis,  95  U.  S.  363. 
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iDfrlngtonrat  OmtttHf.        INFRINGEMENTS.  lafrtngMiiMit  of  CaniUiistioB. 

(4)  Different  Combination  of  Same  Elements.—^lX  is  not  infringt;- 
ment  to  make  a  new  combination  containing  all  the  old  elements 
of  the  combination;^  biit  if  the  invention  consists  besides  the 
combination  in  the  improvement  of  some  of  the  parts,*  or  if 
some  of  the  parts,'  or  a  portion  of  the  combination,*  are 
new,  the  use  of  such  is  an  infringement  pro  tanto. 

(5)  When  Patentee  is  Restricted  to  Combination. — If  the  paten< 

They  (patentees    of  a   combination)  Is  open  Tor  another  to  invent  a  combina- 

cannot  supprcBB   improvements    which  lion  of  same   elements    differentlj'   ar- 

are  Bubstantially  different,  whether  the  ranged  and  cifectine  the  same  result  by 

new  improvements  consist  in  a  new  com-  a  different   mode   of   operation.     Rail- 

bjnation  of  the  same  ingredient, or  the  way  Reg.  Mfjr.  Co,  v.  Third  Ave.   R, 

Hubstitution   of  some   newlj'  discovered  Co.,  42  Pat.  Office  Gaz.  379. 

ingredient,  or  of  some  old  one,  perform-  "The  error  alleged  is  the  refusal  of  the 

ing  some  new  function,  not  known  at  court   to   give  certain  instructions,  the 

the  date  of  the  letters  patent,  as  a  proper  substance  of  which,  when  extracted  from 

substitute  for  (he  ingredient  withdrawn  the  mass  of  verbiage  with  which  ft  is  en- 

from  the  combination  constituting  their  cumbered,  seeme  to  be  (hat  the  plaintiff 

Invention.     Seymour    v.    Osborne,   11  had  a  right  to  claim  any  mode  of  com- 

Wall.  (U.  S.)  51O.  bining   the  various  mechanical  devices 

A  combination  of  old  elements  held  in  an  improved  machine  which  would 
not  Infringed  by  a  combination  of-  some  produce  (lie  same  effect  or  result  as  mere 
uf  its  elements  with  another  element,  eoiiivalents  for  those  described  In  hii 
fcubstantially  different  in  form  or  in  paient.  The  court  refused  to  give  this 
manner  of  arrangement  and  connection.  Instruction,"  and  the  judgment  was  af- 
StlmpEon  I..  Baltimore  etc.  R.  Co.,  10  firmed.  Case  v.  Brown,  2  Wall.  (U.  S.) 
How.  (U.  S.)  329;  nor  where  one  of  the  310,  If  the  change  in  the  mode  of  ar- 
□perative  parts  was  omitted  and  another  ranging  the  elements  of  a  patented  com- 
tubstituted  therefor,  liubstantially  dlf-  bination  produces  a  better  result,  there 
(erent  in  its  construction  and  operation,  Is  no  infringement.  Habeman  v.  Whit< 
but  serving  the  same  purpose.  Eames  man,  c  Bann.  &  Ard.  Pat.  C as.  530. 
V.  Godfrey,  i  Wall.  (U.  S.]  178.  The  use  a.  If  the  invention  consists  not  onljr 
of  two  parts  of  a  combination  consisting  in  the  combination  but  also  in  the  lm> 
of  three  parte,  with  a  third  part  substan-  provement  of  several  of  the  parts  of 
tialty  different  in  its  manner  of  arrange-  which  the  combination  is  composed,  the 
ment  and  connection  with  others,  is  violation  of  one  of  them  is  an  infringe- 
not  an  infringement.  Brooks  v.  Fiske,  ment.  Parker  v.  Ilaworlh,  4  Mcl>ean 
15  How.  (U.  S.)  1\2\  Wilcox  V.  Komp,  (U,  S.)  370. 

7"Blatchf.  (U.S.)ii7.  Where  defendant  Where  a  party  has  invented  a   new 

does  not  use  same  combination  and  em-  element  and  a  new  combination  of  ele- 

ploj-s  no  device  as  an   equivalent   and  ments,  previously  used  and  well  known, 

substitute  for  omitted  element,   no  In-  his  property  consistB  in  the  element  and 

fringement.     Water  Meter  Co.  i>.  Des-  the  combination  and  his  patent  is   in- 

per,  101  U.  S.  333;  Gage  v.  Herring,  107  fringed  by  the  use  of  either.     Union  Su- 

U.  S.  640;  Ya'le  Loci  Co.  v.  Sargent,  gar  Refin.    Co.  f.  Mathiesen,  1    Fish. 

117  U.  S.  536;  8.  c,  3s  Pat.  Office  Gaz.  Pat.  Cas.  601. 

385.  S.   Where  some  parts  of  a  combina- 

i.  No  one,  by  combining  several  de-  tion  are  new,  and  those  parts  are  taken 
vices,  each  of  which  is  old.  can  deprive  and  used  in  the  same  manner  but  with 
others  of  the  right  to  use  them  in  new  different  things  from  therestofthe  com- 
combinations.  Hailes  v.  Van  Wormer,  bination  patented,  a  part  of  the  patented 
7  Blatchf,  (U.  S.]  443;  Pattee  v.  Moline  invention  is  taken  although  the  whole  il 
Plow  Co.,  10  BUb.  (C,  C.)  377;s.  c-ia  not,  and  it  is  an  infringement  to  that  ex- 
Pat.  Office  Ga2.  173;  s.  c,  9  Fed.  Rep.  tent.  Sharp  v.  Tiin,  i;  Bann.  &  Ard. 
831.  Pat.  Cbb.  39a;  S.C.,  3  Fed.  Rep.  697)  ■. 

If  the  elements  are  not  connected  and  c,  18  Blatchf.  133;  s.  c,  17  PaL  Offics 

arranged  in  the  same  manner,  there  is  Ga2.  laSa. 

no  ItifringemenL    Singer  v.  WamsleV,  i  4.  La  Rue  v.  WeElem  Electric  Co, 

FUh.  Pat.  Caa.  558.     Where  a  combina-  28  Fed.  Rep.  45;  a.   c,  36   P«t   Offios 

tton  ii  for  A  particular  puipose,  the  field  Gaz.  453. 
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Iiifi1iig«m«at  e«MnU7.       INFRINGEMENTS,        Inbingtneat  of  PraoMi. 

tee  claims  only  the  combination  in  his  patent,  he  cannot  set  up 
the  invention  of  the  parts,  and  he  is  also  restricted  to  any  mate- 
rial or  shape  claimed.* 

(6)  Use  of  Combination  for  Different  Purpose. — The  use  of  the 
combination  for  a  different  purpose  from  that  for  which  it  was 
designed  is  an  infringement,* 

7.  Infringement  of  ProoMi. — (i)  Special  Definition. — The  infringe- 
ment of  a  process  takes  place  where  a  certain  kind  of  work  is 
done  in  substantially  the  same  manner  and  by  substantially  the 
same  mechanism  as  that  set  forth  in  the  patent ; "  or,  as  ex- 
pressed in  the  older  cases,  by  substantial  identity  in  the  applica- 
tion of  the  principle  in  the  patented  process  and  alleged  infringe- 
ment.* 

1.  Where  a  partj'  claims  as  hie  ][W  S.  A  patent  for  a  method  of  doing  a 
vention  only  the  combination  which  he  certain  kind  of  wort  is  not  infringed 
descrJIieK,  the  separate  constituent  parts     unless  the  work  is  done  in  substantially 


of  such  combination  must  be 

RowcU 

the   same   manner   and  by  s 
the  same  mechanism.     Gos 

as  old  or  common  and  public. 

0.  Camer. 

V.  Lindsay,  ig  Pat.  Office  Gaa 
c,   lo  BisB.  (U.  S.)  ai7i  s.   c. 

6   Fed. 

on.   21  Pat.  Office  Gaz.   74 
Ted-  Rep,  576. 

;   s-   e.,    M 

Rep.  19a 

4.  Where     a     person    ha 

invented 

It  is  not  necessary,  in  order  ti 

0  cons  ti- 

some    mode     of   carrying 

into    effect 

infringement  of  a  combination,  a   law    of   natural   science    1 

patented  as  such,  that  the  whole  combi-  of  practice,   he   is   entitled   to    protect 

nation  should  be  used.     If  a  part  of  it  himself  from  all  other  modes  of  making 

only,  that  senaralcd  from  the  rest,  was  the  same  application.     Tie  imbstamliat 

new  and  patentable  to  the  inventor,  is  identity,  therefore,  that  is  to  be  looked 

used.taking  that  part  is  an  infringement  to  respects  that   which  aiustilutes  the 

fro  tanlo.     Adair  v.  Thaver,  5  Bann.  essence  of  the   im'ention,    namely,    the 

&  Ard.  Pat.Cos._ll8;s.c.,l7Blatch.  {U.  afplicatiom    of   Ike   frincifte.     If  the 

S.)  463^  4   Fed.   Rep.   441;    LaRue   v.  mode  of  carrj'ing   the   same   principle 

Western  Elect.  Co.,  36  Pat.  Office  Gaz.  into      effect      sUli     shows      that     the 

453.  principle  admits  of  the  same  application 

3.  The    defendant    used   the   combi-  in  a  variety  of  forms  or  bj  a  variety  of 

nation  as  constructed  by  patentee,  and  apparatus,' such  mode  is  a  piracy  of  the 

without      any     change    or      modilica-  invention.     But   If   the    defendant   ha« 

'    tion   but   for  another  purpose.      Held,  adopted  variations  that  ahow  that  the 

Infringement.      The    patentee's    eiclu-  application  of  the  principle  to  varied, 

sive   right   is  to  the   manufaclure,   use  that  some  other  law  of  science  or  rule 

and  sale  of  his  invention,  and   for  any  of  practice  Is  made  lo  take  the  place  of 

and  all  purposes.     Cincinnati   Ice  Ma-  that  which  the  patentee  claims  as  the 

chine  Co.   -o.  Fobs   Schneider   Brewing  essence  of  his  invention,  then  there  is 

Co.,  31  Fed.  Rep.  ^(vj.  no  infringement.      Wintermute  v.  Rcd- 

Thc  defendant  had  employed  none  of  Ington,    I     Fish.  Pat.  Cas.  239;  Tilgh- 

(he   elements    of    the    patent,   but   the  man  v.  Werk,  2  Fish.  Pat.  Cas.  aig. 
equivalent  of  each  of  them.     Held,  an         As  Ihe  object  of  the  [»tciitecs  is  the 

infringement    results    when    defendant  same,  the  only  enquiry  is  whether  the 

employs  the  equivalents  of  the  combi-  object  Is  obtained   by  substantially  the 

nation  claims  of  the  patent  In   suit  for  eame  means.    The  Idea  of  Whitney  w«» 

Bubstantially   the   same   purposes   with  undoubtedly  arresting    the  contraction 

substantially  the  same  results.     Barnes  before   any  remcdilens  strain  has  com- 

V.    Rattenburg,    40    Pat.    Office    Gaz.  menced   and  regulating  Ihe  cooling  so 

693.  that  the  parts  of  the  wheel   mar  main- 

Where  the   parts  in  the  defendant's  lain  an  equal  temperature  at  all  stages 

combination  could   not  be  used   in   the  of  cooling. 

plaintiffs  machine  there  is  no  infrii^e-         Manifestly  the  process  of  the  defend- 

mcnt.    Gray  v.   Bangs,  40  Pat.  Olflce  ant  embodied  the  same  idea  and  carried 

Gaz.  812.  it  out  b^  means  Identical  In  principle. 

740 
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iiMBgwmt  GMMnDr.      INFRINGEMENTS. 

(2)  Omission  of  Step  or  of  Use  of  Ingredient — Formal  Change. 

— A  process  which  omits  one  of  the  elements  in  a  patented  pro- 
cess and  does  not  employ  an  equivalent  ^  in  the  place  o(  the  step 

omitted,  or  ingredient  disused,  is  not  an  infringement.     But  for- 
mal changes  do  not  avoid  the  patent.* 

It  reheats   the    wheels   when   removed  them  liable.     Uammerschlag  v.  Garrett, 

from  the  molds  to  the  chamber  or  pit.  10  Fed.  Rep.  479;  b.  c.,  21   Pat  Office 

It  prolongs  the  cooling  in   connection  Gaz.  1199.     EBpecialjy  when  that  (tep  is 

with  the  reheating,  and  it  eubjectB  the  emphagizcd.        VanCamp  v.   Midland 

rapidttjr   of  cooling  to   the   control   of  Pavement    Co.,    43    Pat    Office    Gaz. 

the  operator.     Mowt^   r.   Whitney,   14  884;  a.  c,  34  Fed.  Rep.  740. 

Wall.  (U.  S.)  610.  Where   a   claim  was   for  a  complete 

Where  an  individual  has  discovered  a  method,   and   part  of  it  only  waa  used, 

new  principle  and  a  process  by  which  it  ktld,  that  It  was  not   Infringed.    Byain 

is  made  practical  and  operative,  hi«  pat-  «.  Farr,  I  Curt.  [U.  S.)  z6a 

ertt  covers  all  modes  and   processes  bv  Oheinleal  ProeeH, — Omission  of  one 

which  the  principle  of  hi»  invention  is  essential  part  of  a  process  without  lub- 

made  operative  in  practice   and  is  In-  Btituttng  a  chemical   equivalent   ii  not 

fringed  by  adopting  the  principle  to  an  Infringement.     Dittmar  v.  Rix,  17  Pat, 

available    or   practical    extent.     Tilgh-  OiRce   Gaz.   973;  a.  c,  <  Bann.  &  Ard. 

man  v.  Werk,  1  Bond  (U.  S.)  511;  s.  c,  Pat.   Cas.    240.     See   also  supra,  thi* 

3  Fish.  Pat  Cas.  219.  title,  Eqi,ivAi.KNTS  of  Substanch. 

■Cantifaetttie  ajid  Bala  oTAxtiola  Xada  Omission  of  one  essential   part  of  a 

ti7  Prooaia. — If  a  patent  is  for  a  process,  process   without   substitutine;  a  chem- 

the  manufacture  and  sale  of  an   article  teal    equivalent    Is    not    Infringement, 

made  according  to  the  process  Is  an  in-  Dittmar   v.   Rli,    17   Pat.  Office  Gaz. 

fringement.      Bridgeport    etc.    Co.    v.  973;  a.  c,  5   Bann,   &   Ard.   Pat.  Cas. 

""■     '^-     '1;    B.    c,    18  340;  «.  c,  I  Fed.  Rep.  34Z. 

o  Pat.  Office  A  machine  which  omits  an  euential 
iroduce 
patent 
such  u»e  only  of  the  described  mea 

is  essential  to  that  end,  uses  his  process  iicu. 

and  is  an  infringer.      Roberts  v.  Roter,  Theomisslon  of  an  article  which  Is  not 

S  Fisli.  Pat.  Cas.  295.  essential  without  Introducing  any  new 

It  would  seem  that  where  a  patent  Is  essential   element  is  a  colorable  alters- 

obtained  without  a  claim   to  the  inven-  tion.      Conover      v.      Dohrmann,     6 

lion  of  the   machinery   through  which  Blatchf.  (U.  S.)  60;  s.  c,   3   Fish.  Pat 

a  valuable  result  is  produced,  a  precise  Cas.  381. 

specification  is   required,  and  lit  test  9.  Formal  Changw  In  FrocoH  B«Bln- 

fl//«/ri«^'em«<'(  is  whether  the  defend-  lent.— Where   the    defendant    did   not 

ant  lias  used  substantially  the  same  pro-  vary  the  process  or  mode  of  working, 

cess  toproducethe  same  result     LeRoy  or  its  essential  conditions,  but  applied  a 

«.  Tatham,  14H0W   (U.  S.)n;9-  new  solution,  worked  in   the  same  waj 

1.  Dittmar     v.    Rlx,   17    ^at.    Office  and   under   the  same  conditions  as  tlie 

Gaz.  9731  s.  c,  5  Bann.  &  Ard.  Pat  Cas.  solutions   ol   the   plaintiff,  it  <a  an  In- 

140;  s.  c,  I  Fed.  Rep.  342;  VanCamp  r.  fringement    of    the    plaintiff's   claim. 

Maryland  Pavement  Co.,  43  Fat  Oflice  United    Nickel   Co.   v.   Pendleton,   tc 

Gaz.  884.  Fed.  Rep.  739;  s.  c,  11  Blatchf.  (U.S.) 

Where  defendant's  process  Is  not  the  236;  s.  c,  34  Pat.  Office  Gaz.  704, 

patented  process,  but  omita  a   patented  Chansa  In  Dacraa. — Ttiat   a  proces* 

xtep  and  includes  in  its  stead  one  which  requiring  a  certain  degree  of  heat  was 

the  patentee  desired  to  avoid,  it  Is  not  not  limited   to   the   exact   degree,  and 

an  Infrin^i^ement.     Cotter  v.  New  Haven  that    a    slight    lowering    of  the  heat. 

Copper  Co.,  13  Fed.  Rep.  134.  counteracted   by  extending  the  process 

Parts  Ctalmsd  Knst   b«    Smployad.—  a  fraction  of  the  time,  or  other  depart- 

Every    successive     step    that    is    enu-  ores   not   sut>stantially  different,  woulxl 

merated  in  a  process  must  be  regarded  not    avoid     infringement.      American 

ait  an  essential  part,  and  must  be  em-  Wood  Paper  Co.  i'.  Glen   Falls   Paper 

plowed    by    the    defendants   to   render  Co,,  8  Blatchf.  (U.  S.)  51J. 
741 
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"■filiUMMiiil  n*ini«llj         INFRINGEMENTS.      InAisgtoMnt  by  Um,  tto. 

(3)  Process — How  Far  Independent  0/  Machinery.— An  mvtTitar 
of  a  process  is  entitled  to  cover  all  machinery  which  effects  sub- 
stantially the  same  result  in  the  same  way.' 

(4)  Process  and  Product. — A  patent  for  an  article  made  by  a 
certain  process  is  not  infringed  by  the  use  of  another  process.* 
But  an  article  not  patented  as  a  mere  product  oi  a  process  is  in- 
fringed by  its  manufacture  by  another  process.' 

8.  Infruigement  b;  ITae  of  Put  of  Patented  Mschine. — A  patent  for 
an  entire  machine  which  is  substantially  new  is  infringed  by  the 
use  of  a  part,*  and  a  patent  for  several  distinct  improvements* 
by  one  of  the  improvements.* 

Semilt,   the   EubEtltudon   of   heated  S.  Ever;'    patent    for   a    product  w 

air    or    fire    heat    Tor   steam   heat,   as  composition  of  matter  must  fdentirjit  so 

claimed    In   a   process,  Is   an   evadon.  that  it  can  be  recognized  aside  from  the 

American   Wood   Paper   Co.  f .   Glen  description  of  the  process  for  making  it. 

Falls   Paper   Co.,   8   Biatchf.    (U.   S.)  or  else  nothing  can  beheld  to  infringe 

513.  the  patent  which  1«  not  made  by  that 

Two  SMVa  out  of  On*. — A  process  of  process.     Cociirane  v.  Budische  Anilin 

one  step  is  not  avoided  by  the  use  of  a  etc.,  1 11    U.  S.  310;  s.  c,  37   FaL  OflEce 

process  of  two   steps,  one  of  which  is  Gaz.  813. 

the   same   as  that  of  the  patented  pro-  When  a  product  arrived  at  by  certain 

cess.     American  etc.  Co.  v.  Fibre   etc.  defined  stages  or  processes  is  patented. 

Co.,  6  Biatchf.  (U.  S.)  17.  only   those   things  can    be   considered 

Where  the  same  process  was   used,  equivalents    for    the    elements    of   the 

for  the  same  purpose  and  with  the  same  manufacture  which  perform   the   same 

results,  although  with  a  higher  degree  of  function  in  substJintially  the  same  way. 

heat;  it  we*  ieidaa  infringement  of  the  Goodyear  D.  V.  Co.  v.  Davis,  102  U.  S- 

patented   process.      Cary  v.   WolIT,  33  231;  s.  c,  19  Pat.  Office  Gaz.  543. 

Pat-Oflice  Gaz.  357.  4.  If  the  defendant  made  a  substan- 

Where  a  patent  stated  that  a  certain  tial  part  of  the  exclusive  invention  of  th« 
process  conducted  at  a  certain  pressure  patentee  and  distinguishable  from  other 
and  temperature  would  Involve  parts  of  the  machine,  It  would  be  an  in- 
the  saving  of  a  certain  quantity  of  the  fringement.  Washburn  v.  Gould,  3 
chemical  used,  which  saving  would  Story  (U.  S.)  132.  It  is  not  necessary  to- 
increase  with  an  increase  of  pressure,  take  the  whole  of  a  patented  Invention 
it  was  ieid  infringed  by  a  process  to  constitute  an  infringement.  The  pat- 
employing  heat  below  the  minimum  ent  gives  exclusive  enjoyment  of  the 
given.  American  Wood  Paper  Co.  v,  whole  patented  invention,  and  taking 
Heft, J  Fish.  Pat.  Cas.  316.  one   feature  is   infringement  fro  tanto. 

1.  Bridge  V.  Brown,  i    Holmes    (U.  Felter  v.  Newhall,  17  Fed.  Rep.  S41;  s. 

S.)  53.  c,  35  Pat  Office  Gaz.   502;   the  use  of 

In  coitKiderlng  the  question  as  to  the  partof  an  invention  covered  by  a  patent 
infringement  ol^  a  process,  it  is  imma-  may  constitute  an  infringement, 
terial  whether  defendant's  machinery  b  Mathews  v.  Spangenberg,  15  Fed.  Rep. 
the  same  $a  that  described  by  the  S13;  a.  c,  13  Pat.  Office  Gaz.  1G24. 
plaintiff,  as  that  forms  no  part  of  the  A  patent  for  an  entire  machine  which 
invention;  the  enquiry  is,  does  the  is  substantially  new  is  infringed  by  the 
defendant,  whatever  his  machinerv  Is,  use  of  a  part.  Moody  v.  Fiske,  i  Mas- 
produce  the  same  result  according  (U.  S.)  112;  s.  c,  i  Rob.  Pat,  Cas.  311; 
to  the  plaintiflTs  process.  Tilghman  v.  to  constitute  infringement  the  whole  of 
Mitchell,  9  Fish.  Pat.  Cos.  18.  the  patented  machine  need  not  be  used, 

S.  Merrill   v.   Yeomans,  i     Bann.  &  but  only  a  part.   Foss  v.  Herbert,  i  Biss. 

Ard.  Pat.  Cas.  47.  {U.  S.)l3i ;  s.  c,  2  Fish.  Pat.  Cas.   131. 

A  patent  for  a  chemical  process  is  not  E.  A  patent  for  several  distinct   Im- 

infringed  by  a  different  process,  although  provements,  which  are  clearly  specified, 

the    same    article    is    produced    by   it.  is   infringed   by   the   use  of  one  of  the 

Rumford  Chemical  Works  v.  Lauer.  10  improvements.'  Moodv  v.  Fiske,  2  Mas. 

Biatchf.  (U,  S.)  133;  s.  c.  5   Fish.  Pat,  (U.  S.)  u:;  s.  c.i   Rob.  Pat.  Cas. 311- 

Cas.  615;  B.  c,  3  Pat.  OlBce  Gaz.  349.  a.  See  also  j«/ra,  this  title  Infrino>- 
7ti 
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e«smli7.       INFRINGEMENTS.  SlfUi  ot : 

8.  BigliU  of  JjnpTOTBr  and  Original  Patentee  to  Improred  llachiiie. 
— Where  an  original  machine  and  an  improvement  are  both  * 
^tented,  neither'patentee  can  use  what  does  not  belong  to  him.* 
The  improver  cannot  use  the  original  patent*  and  has  no  right  to 
sell  or  make  it,  even  if  his  invention  is  useless  without  it.  The 
original  patentee,  on  the  other  hand,  cannot  use  the  improve- 
ment.* 

10.  Coiutmotion  of  Patent. — (i)  Construction  Generally — Who  to 

KENT    OF    Combination.     Where   a  first    Invention.      Ha;-«    v.    Suitor,    i 

machine  is  patented  in  the   aggregate,  Bond  (U.   S.)  379;    s.  c.,  i    Fteh.  Fat. 

third  parties  ms-y  not  denv  an  Infringe-  Cas.  533. 

ment  on  the  ground  thatthey  omit  ma-  Letters  patent  for  an  Improvement 
terial  parts  or  use  fewer  elements  or  sub-  made  to  a  patented  machine  b^  addi- 
stiCute  equivalents.  The  question  Is,  tional  features  having  no  material  el- 
is  the  alleged  infringement  substantially  feet  upon  the  character,  operation  or 
the  same  machine?  Rich  v.  Close,  S  result  produced  do  not  confer  upon  the 
Blatchf.  (U.  S.)  14.  Where  two  ma-  subsequent  patentee  a  right  to  use  tlK 
chines  were  patented  conjointly  original  device.  Bostock  11.  Goodrich, 
the  patent  is  infringed  by  the  use  of  29  Pat.  Office  Gaz.  378;  s.  c.  ai  Fed. 
either.  Wyeth  ».  Stone,  i  Story  (U.  S.)  Rep.  316. 
373.  An    improvement    embodying     the 

I.  Robertson  v.  Blake,  94  U.  S.  738;  patented  device  improved  on  gives  no 

(.  c,  It  Pat.  Office  Gaz.  877.  right  to  such  a  device  vtithout  a  licence 

lppU«d  to  OombbiAUoii*.— A  patent  from  the  patentee  of  the  original  de- 
for  a  combination  involving  a  former  vice.  Hartshorn  v.  Tripps,  7  Blatchf. 
patented  combination  cannot  confer  (U.  S.)  130 ;  Blake  v.  StafTord,  (> 
upon  the  holder  even  a /r/ma/aci*  right  Blatchf.  (U.  S.)  195;  Goodyear  i>.  Mul- 
(o  make  the  prior  combination  any  lee,  3  Fish.  Pat.  Cas.  430;  Carr  ti. 
more  than  the  patent  to  the  latter  can  Rice,  i  Fish.  Pat.  Cas.  i^.  Although 
conferupon  its  holder  the  right  to  make,  a  man  may  make  valuable  Improve- 
without  the  consent  of  the  former,  the  ments  on  a  patented  machine,  and  ob- 
combination  covered  by  the  patent  to  tain  patents  for  them,  he  cannot  use* 
tlie  former.  Goodyear  v.  Evans,  6  the  elements  of  the  original  machine' 
Blatchf.  {U.  S.)  131.  without   infringing  on  the  first    patenL- 

A   patented  Improvement  does  not,  LaBaw   v.  Hawkins,   i   Bann.  &  Ard.. 

^erie^  give  the   right  to  use  the  thing  Pat.  Cas.  41S;  s.  c,  6Pat.  Office   Gax. 

improved  and  the  patentee  of  the  thing  7ii;. 

improved   njay  not   use   the   improve-  Changes  in  the   details  of  construe' 

ment.     Arkill  i>.  Hurd  Paper  Bag  Co.,  tion  of  a  patented   article   may  be  pat- 

7  Blatchf.  (U.  S,)  475.  entable  as  improvements,  but  afford  ao 

S.  Gray  v.  James,  Pet.  (U.   S.)   394:  protection  against  an   infringement  of 

Colt  V.  Mass.   Arms  Co.,  i   Fish.  Pat.  the  original   patent.     White  v.  Heath, 

Cas.    roS;    Star    Salt    Castor    Co.   v.  10  Fed.  Rep.  191. 

Crossman,  4  Cliff.  (U.  S.)  568:  Water-  S.  No  one  having  the  right  to  use  an 

burv  BrassCo.  I).   N.  Y. etc.  Brass  Co.,  original   patented    invention    can    use 

I  p'lsb.  Pat.   Cas.  43;  Winans  v.  New  the  improvement  thereon  without  the 

York   etc.    R.  Co.,  4  Fish.  Pat.  Cas.  i:  improver's    licence.       Woodworth    v. 

Whipple  -0.  Baldwin    Mfg.  Co.,  4  Fish.  Rogers.  3  Woodb.  &  M.  <U.  S.)  13s;  »- 

Pat.  Caa.  29;  Nathan  v.  N.  Y.  Elevated  c,  a  Rob.  Pat.  Cas.  639. 

R.  Co.,  1  Fed.  Rep.  335;  s.  c.,  5   Bann.  An     improver    of   a     certain     part 

U  Ard.  Pat.  Cos.  380;  Cook   v.   How-  of   a    known     machine   cannot    treat 

ard,  4   Fish.    Pat.  Cas,  369;  Carter  u.  as      an      infrineer    another     Improver 

Baker,  i  Sawy.  (U.  S.)5i3;s.  c.,  4  Fish,  of  the  previously  existing  machine  or 

Pat.  Caa.  404.  machines,     by     using    a     form,     con- 

A     patented     Improvement      on    a  struct  ion,     device       or      combination 

patented  invention  does  not  confer  the  substantially      different       from      that 

right  to  use  the   invention.     Spaulding  patented     and     invented    by    plaintifiV 

".    Tucker,     t    Deady    (U.    S.)    649:  though     performing    same     futictionb. 

'tshorn  T.Tripp,  7  Blatchf  '"    "•     *"     '  " "' '  '"    "' 

Or  any  right   whatever 
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INFRINGEMENTS. 

Construe. — The  construction  of  the  patent*  of  the  specification* 

of  the  words  contained  therein,'  and  the  settlement  of  its  mean- 
ing,* is  always  for  the  court,  and  the  application  of  this  con- 
struction   to   the  facts   is  for   the    jury."     Generally,  a  patent 

afaould  be  construed    liberally,*  and   in   such  a  way  as  to  sus- 

1.  TwK  V.  Phelps,  I    McAll.  (U.  S.)  Vbn*  k  Patmt  Admlta  of  Tn  On.- 

di\   Wtaltnej'  v.  Emmett,  I    Bald.  (U.  rtmeUoiia. — Where  a  patent  admiti  of 

S.)  m\  Blanchtird  v.  Sprague,  3  Story  two  conBtructionB,  one  of  a  mere  result 

'         Davoll     V.     Brown,    i  which  would  be  void  and  the  other  of 

cu.s.).     -    ~  

',  Terre  Haute  < 
Fed.  Rep.  514. 

t.  Pmricer    v.     Hulme,    1    _  ..  ,           , 

Caa.  44;  Teeae  w.  Phelps,   McAll.   (U.  Planter   Patent   (Brown   v.  Guild),  aj 

S.)  48^  Wall.  (U.  S.)  181. 

a.  Waahbum  v.  Gould,  3  Storj  (U.  A   claim,   which   would    be   n^d  aa 

S.)  111.  merely   functional,  would  be  construed 

«.  Emetwn   o.  Hogg,  1  Blatchf.  (U.  In     connection      with     the     deacribcd 

S.)  I.  means  in  the   reissue,  but  so  •>  not  to 

BzocptliUL — Except  where  the  patent  embrace  an;  Invention   broader  la   It* 

contains    technical  words  or   phrases,  scope   than  the  original.     Turbine  etc 

or  terms  of  arts  which  require  exptana-  Mfg.  Co.  «.  Ladd,  i  Bann.  &  Aid.  PaU 

tJon  by  parol  testimony.     Union  Sugar  Cag.  488.     The  court  prefers  to  adopt 

Co.  o.   Hathiesen,   9  Blatchf.  (U.  S.)  that  construction   of   a   patent  which, 

156;!.  c,  3  FUh.  Pat  Cas.6oo.  althoughllmlUng  the  scope  of  theclaim, 

D.  Teeae    d.    Phelps,   i    McAlt.    (U.  secures  to  the  inventor  all  that  he  has 

S.)  4S.     To  determine  whether  it   has  actually  invented,  and  no  more,  rather 

been  infringed  and  the  amount  of  dam-  than  to  adopt  one  which  would  render 

■    *     "      '            —  ■    '•        ■     "  y,g  patent  invalid,  or  one  which,being 
broader  titan  the  invention,  would  be  a 

Rep.  CI4.  barrier   in   the  way  of  future  prwress 

a.  Patents    should  be  construed  lib-  and  invention.     Goodyear  D.  V.  Co.  p. 

eraily  to  support  the  claims  of  meri-  Davis,  3  Bann.  &  Ard.  Pat.  Caa.  115. 

torious  Inventora.     Parker  v.    Sears,    i  7oi  BMUlt  to  t>»  OoBttmod  tat  Kaana. 

Fish.      Pat.      Cai.      93.      So     as     to  —That  in  all  cases  where  the  claim  is 

effect,   if   practicable,   the     object   and  for  the  result,  it  must  be  construed  to 

end    designed.       Judson    v.  Moore,   i  mean  the  means  by  which  the  result  Is 

Bond.    (U.    S.)    285.       Ut    ret  magis  produced  whether  there  be  any  reference 

vttUttt    quam    ftrtat.        Goodyear    -o,  to  the  specilicationE  in  the  claims  ornot. 

Providence  Rubtier    Co.,  1    Cllff.    (U.  Henderson    v.  Cleveland  Co-operative 

S.}    351;    SchilUnger    v.    Gunthcr,   14  Stove   Co.,  1    Bann.  &   Ard.  Pat.  Ca». 

Blatchf.  (U.  S.)   151;   s.   c,  1   Bann.  &  604. 

Ard.  Pat.  Cas.  J44.      So  as  if  possible  Patents  for  inventions  are  not  to  be 

to  secure  to  an  inventor   what  is  really  treated  as  mere  monopolies,  and,  tbere- 

his    invention.     Hale    v.   Stimpson,    3  fore,  odious  in  the  eyes  of  the  law;  but 

Fish.     Pat     Cas.  565;     Woodman    v.  they  are  to  receive  a  liberal  construction, 

Stimpson,   3   Fish.  Pat.  Cas.  98;  Bus-  and  under  the  fair  application  of  the 

»ey  V.  Wager,  9  Pat.Office  Gai.  300.  rule, "  ul res  magU  valeatquam  fereat" 

It  is  the  duty  of  the  court  to  sustain  are,  if  practical,  to  be  so  interpreted  aa 

the  patent,  not  Co  seek  reasons  to  over-  to  uphold  and  not  to  destroy  the  right 

throw  it     Adams  v.  Toliet  Mfg.  Co.,  3  of  the   inventor.    Turrill   v.  Mich,  etc 

Bann.  &  Ard.  Pat.  Cas.  4.  R.  Co.,  i    Wall.  {U.  S.)  491;  Ryan   v. 

Where  an  inventor  was  not  fully  in-  Goodwin,  3  Sumn.  {U.  S.)st4;  Stover  f. 

formedastothe  peculiar  useofanele-  Halsted.t  Bann.  &   Ard.  Pat.  Caa.  oS; 

ment    of    his     combination,    still    had  s.  c,  13   Blatchf.  (U.  S.)  95;  Francis   If. 

p<4nted  it  out  as  beet  for  his  purpose,  a  Mellor,  t   PaL  Office  Gas.  ^S,     Should 

subsequent    discoverer   of   its    peculiar  he    construed    In    a    liberal    spirit,    to 

value  cannot  patent  its  use  in  the  same  sustain  the  just  claims  of  the  Inventor, 

combination.    Bailey  Washing  Machine  Rubber  Co.  v.  Goodyear,  9  Wall.  (U. 

Co.  V.  Uncoln,  4  Fish.  Pat.  Cas.  379.  S.)   788.      Court*    should    proceed    la 
744 


ib.  Google 


TaMngMMntCtoMnll;.        INFRINGEMENTS.         OooKraatiMi  «f  Fitnt. 
tain  it    and   give  the   patentee   what   he   has .  really  invented.' 


himself,  tf  this  can  be  done  conaistentlv  Pfttent  Kiut  be  Oonttmed  wltli  Beta' 

with   the    language    he   has  etnploj'cd.  eaee  to  Filar  SMteof  tbe  Art. — A  patent 

Klein  v.  Ruaiell,  19  Wall.  (U.  S.)  433;  will  be  construed  in  the  light  of  uncon- 

Tondeur  v.  Stewart,  37  Pat  Office  Gax.  tradicted  teitimonj  as  to  prior  devicea, 

^1.  in  order  to  determine  ils  scope.     D^  s. 


1.  The  correct  rule    of  construction  Combination  Rubber  Co.,  : 

is  one  which  will  give  the  patentee  what  570.   Claims  must  be  construed  with  re'f- 

he  hat  really  invented  so  far  as  is  con-  erence   to   Ihe   prior  stale   of  the   art. 

«Istent     with     the     language     of     hi*  GHer  v.  Witt,  38  Pat.  Office  Gaz.  1365; 

4lcscription  and  claim,  both  of  which  are  Fitch  v.  Bragg,  30  Pat.  OfliceGaz.  ic^ 

to  Ix!  read  together.     Williams  v.  Boston  A  patent  Miould  be  construed  In  view 

«tc.  R.  Co.,  17  Blatchf.  (U.  S.)  11.  of  the  prior  state  of  the  art.  to  deter- 

The  cisfmg   of   the   patent  must   be  mine   what   the  inventor   has  actually 

construed,  if  that  can  be  firoperiy  done,  accomplished,    and    this    having    lieen 

■o    as    to    cover    the    real    Invention,  found,    such    construction    should    be 

Barnes  v.  Straus,  g  Blatchf.  (U.  S.)  553;  given  as  will  secure  the  actual  Inven- 

BuRsejr  v.  Wager,  3   Bann.  &  Ard.  Pat.  tion  to  the  patentee,  as   far  as  consist- 

Cas.  231.  ent  with  giving  due  effect  to  the  language 

General  and  sometimes  special  words  ofthespecilicatlon  and  claim.  VanMar- 

in    the    claims    must    receive    such    a  ter  i'.  Miller,  ij  Blatchf.  (U.  S.)  561; 

construction  as  may  enlai^  or  contract  Webster    'LtioTa    Co.    v.    Higglns,    15 

the  scope  of  the  claim  so  as  to  uphold  Blatchf.  (U.  S.)  349. 

that  invention,  and  only  that  invention,  Oorreipondenoe  vltli  tlM  Pateat  Of* 

-which  ttie  patentee  has  actually  made  lee. — The  construction  apparent  on  the 

and  described,  when  such  construction  face  of  a  patent  may  t>e  confirmed  br  the 

is  not  absolutely  inconsistent  with  the  correspondence  of  the  patentee  wltfi  the 

language  of  the  claim.      Estabrook  v.  patentoffice,birtnotenUrged, diminished 

Dunbar,   j    Bann.   k    Ard.   Pat.    Cas.  or  altered.     Goodj-ear  D.  V.Co.  v.  Da- 

.437.  vie,  loi  U.  S.  313. 

BzMptlOB.— The    rule    that    a   claim  WHat  Oonrts  Will  Take  JndloUl  Hb- 

«hould    be  construed    so    as    to  give  Uce  of  In  Oonitroliig  a  Patent. — Incon- 

jnvenror  his  invention  does  not  apply  stniing  the  general  language  in  the  de- 

where      claims      are      expressed      In  scription   of   a   patent   the  commonest 

loose,  ambiguous  or  general   terms  for  knowledee  and  experience  in  the  busi- 

fraudulent  purpose  of  covering  subse-  ness  In  life  should  be  kept  In  view,  and 

quent  inventions.     Taylor  v.  Garretson,  a  patentee  with  such  knowledge  should 

9  Blatchf.  (U.  S.)  i;6.  not  be  presumed  to  describe  an  impossi. 

AUewanoe  te  be  Hade  forllliteTaar  ot  bllity.    Tilghman  v.  Mitchell,  9  Fish, 

patentee.— The  court  will  bear  in  mind  Pat.  Cas.  18.  Courts  will  take  notice  of 

that   speciHcations  and  claims  are  fre-  whatever   is   generally   known    within 

quently  drawn  by  persons  unaccustomed  their   jurisdiction,    and   if   the  judge's 

to  Ihe  use  of  eiact  legal  phraseology,  memory  is  at  fault  he  may  refresh  it  by 

Hendersono.  Cleveland  etc.  Co.,  3  Bann.  resorting  to  any  means  for  that  purpose 

&  Ard.  Pat.  Cas.  6041  Page  v.  Ferry,  1  which  he  may  deem  safe  and   proper. 

Pish.   Pat.  Cas.  198.   In  describing  his  This  extends  tosuch  matters  of  science' 

Invention,  a  patentee  may  misuse  words,  as  are  involved   In   the  cases    brought 

but  in  seeking  his  meanmg  the  ordinary  before  him.     Brown  v.   Piper,  91  U.S. 

•Igniflcation  of  Ihe  words  he  uses  must  yj.    The  court   Is    permitted    to  avail 

have  weight.     Root  v.   Lamb,  19  Pat.  itself  ofcommon  knowledge  in  regard  to 

Office  Gat.937.  But  when  not  absolutely  matters  of  science,  and  by  that  knowl- 

incoRsIstent   with    meaning  they  must  edge  of   the   state   of  the  art  to  define 

be  construed  to  give  the  patentee  his  In-  the  scope  of  the  patent.     Knapp  v.Bene- 

vention,  and   that  only.     Estabrook  v.  diet.  35  Pat.   Office  Gaz.   1336;   Brown 

Dunbar,  3  Bann.  &  Ard.  Pat.  Cas.  437;  f .  Piper,  91  U.  S.  37. 

Fitch  V.  Bragg,  8  Fed.  Rep.  588;  s.  c.  The   patent   should   be   read   by  the 

3o  Pat.  ORice  Gaz.  1589.  court  as  it  is  read  by  persons   skilled  In 

OaraleiiiUMi. — Use   of  word   "warp"  the  art.     Tondeur   v.  Stewart,  37  Pat. 

An- "woof."     Held,  patent   to   be  con-  Office  Gaz.  672;  s.  c,  iS  Fed.  Rep.  ^6i. 


ib.Googlc 


QBaarally.         INFRINGEMENTS.  CMutnatlonatPMMit. 

(2)  Wken  Patentee  Is  Entitled  to  a  Broad  Construction. — Paten- 
tees who  are  original  inventors  of  devices  are  entitled  to  a  broad 
construction  of  their  patents,*  but  a  mere  improver  is  confined 
to   his   particular  device,^  and  a  small   change  will    not  be  ex- 

1.  Where  the   patentee  is  first  In  the  valve  regulation  of  any  kind  to  a  burner, 

art,  his  patent  may  have  a  broader  con-  he  is  entitled   to  hold  ■■  infringers  all 

Gtruction;  otherwise  It  is   limited  to  the  valve  regulations  applied  to  hia  combi- 

particular   device.      Rapp    v.     Bard,  1  nation  which  perforni  the  same  office  in 

Fish.  Pat.  Cas.  196.     A  partjr  who  in-  substantially  the  same  way  aa,  and  are 

vents  a  new  machine  never  before  used  known  equivalents  for,  his  form  of  valve 

and  procures  letters  patent  therefor,  ac-  regulation.     Clough  v.  Barker,  106   U. 

quires  a  monopoly  an  against  all  merely  S.    166;    s.    c,    16    Pat.    Office     Gaz. 

formal    alterations   thereof.       Railroad  2167. 
Co.  f.  Sayles,  97  U.  S.  5;4.  tVo  Patanti,  Saab  Olalmlnc  BnMdly 

Where   the   inventor' Ts  first   in   the  BaiM  InTantlatL.— Where    two    patents 

field  of  Invention  his  claims  wilt  be  con-  have  been  isstied,  each  claiming  broadly 

strued   broadly.     Vogier  v.   Semple,   7  the  same  invention,  and  the  earlier  pat- 

Biss.  (U.  S.)   381;  Worswlck   Mfg.   Co.  entee  is  held  the  first  inventor.     The 

Buffalo,     27     Pat.      Office       Gai.  claim  in  the  second   patent  r      -  ■  -   -  - 


lajq.  stricted   to    the    special   devici 

Where    something    elementary    has  "'  ' 

been  discovered  and  constitutes  fairly  »  ^     ,                                     „  . 

part  of  Ihe  invention,  no  other  manufac-  S.     A    patent    for    an     improvement 


iVhere    something    elementary    has     specially     described.       Richardson 
been  discovered  and  constitutes  fairly  a     Noyes,  10  Pat.  Oflice  Gaz.  507. 


ought  to  lie  permitted  to  use  that  merely  in  a  department  of  mechanics  ti 
■elementary  part  without  paying  tribute  which  it  pertains  must  be  limited  in 
to  the  first  inventoror  originator.  Cor-  scope  to  the  arrangement  of  devices  de- 
nell  V.  Downer  etc.  Co.,  7  Biss.  (U.S.)  scribed  and  claimed;  and  cannot  be  ex- 
346.  panded  to  apply  to  substituted  de- 
SchilUnger  was  the  first  to  produce  vices,  dissimilar  in  character  and 
the  result  accomplished  by  the  tar  form,  merely  because  they  perform  the 
paper.  He  is  entitled  to  all  means  same  functions  or  because  the 
known  at  the  date  of  his  patent  by  same  general  result  it  effected  by 
which  the  same  result  can  be  produced,  both.  Dver  v.  Nat.  Hod  Elevating 
Kuhl  V.  Muller,  38  Pat.  OfRce  Gaz.  Ca.,14  Fed.  Rep.  18:.  Where  an  In ven- 
Cdi.  tionisofan  improvement  upon  a  pre- 
existing machine,  the  patent  for  such 
invention  covers  only  the  improver 
Johnston  Ruffler  Co.  v.  Avery  Mac 
fringers  alt  who  malte  dividers  operating  Co.,  28  Fed.  Rep.  193.  A  device  accom- 
on  the  same  principle  and  per-  plishlng  more  perfectly  the  same  thing 
forming  the  same  functions  by  analo-  as  a  prior  device,  ield,  the  claim 
gous  means  or  equivalent  combina-  must  be  limited  to  its  precise  construc- 
tions, even  though  Ihe  infringing  ma-  tion,  whereby  it  accomplished  the  result 
chine  may  be  an  Improvement  on  more  perfectly,  and  not  include  other 
the  original  and  patentable  as  means  of  doing  it.  Matthews  t'.  Shone- 
such.  But  if  the  invention  claimed  be  bereer,  18  Pat.  Office  Gaa.  1464. 
itself  an  improvement  on  a  known  ma-  No  one  can  take  something  old  and 
chine  by  a  mere  change  in  form  or  com-  apply  it  in  a  new  way,  or  in  a  new 
bination  of  parts,  the  patentee  cannot  form,  so  as  to  produce  a  particular  re- 
treat another  as  an  infringer  who  has  im-  suit,  and  be  protected  by  the  patent 
proved  the  original  machine  by  use  of  a  law  beyond  the  particular  way  or  form 
different  form  or  combination  perform-  or  device  and  the  application  he  lias 
ing  the  same  functions.  The  inventor  made.  Fuller  v.  Yentzer,  i  Bann.  & 
of  the  first  improvement  cannot  invoke  Ard.  Pat.  Cas.  520. 

the  doctrine  of  equivalents  <o  suppress  Llmltatlan  of  Ptoomi  OUlaw  ^  Stat* 

al!  other  improvements  which  are  not  of  the  Irt. — A  claim  for  a  process  con - 

mere  colorable  alterations  of  the  first,  listing  of  several  steps  may  be  limited 

McCormick  v.  Talcott,  10  How.  (U.  S.)  by  the  state  of  the  art  and  the  descrip- 

403.  tion  in  the  patent  to  the   Instrumental- 

A    party   being   the   first  to   apply   a  itics  or  their  equivalents   as   described. 


ib.Google 


InfrtBKtnust  enwnllr-         INFRINGEMENTS.  Cwatmotion  of  Patent, 

tended  beyond  the  change,*  and  where  the  advance  towards  the 
thing  desired  is  gradual,  each  inventor  is  entitled  only  to  his 
specific  form  of  device.* 

which  are  ewentlal  to  the  carrying  out  of  his  own.     But   where   an   inventor 

of  the   process   claimed.     Lawther   v.  precedes  all  the  resl,  and   his   machine 

Hamilton,   i2|   U.  S.  i;  s.  c.  (in  tower  perrorms  a   function   never  peribrmeil 

court),  31   Fed.  Rep.  Sii;  s.  c,  19  Pat.  bj'   any  earlier  machine,  the  court  will 

OfRce  Gaz.  449.  treat  as   infringers  all  who  accomplish 

Various  mechanical  equivalents  of  a  the    same    result    by    substantially    the 

device  had  previously  been  used.   Held,  same  or  subbtantially  equivalent  meant. 

the   patent   covered   only   the   specific  Morly    Machine   Co.  v.   Lancaster,  2 j 

device.     Zane   v.   SofTe,  110  U.  b.  zoo;  Fed.   Rep.   344;  Mann    v.   Baytiss,   10- 

s,  c.  16  Pat.  Office  Gaz.  737.  Pat.  Office    Gaz.  787;  Burr    v.  Duryee, 

Where  the  state   of  the   art  shows  1   Fish.  Pat.   Gas.   275;  AfTg  1  Wall, 

that  there   was   no   room   for  a  great  (U.  S.}  531. 

original  discovery,  patentee  Atld  to  his  Where  a  patent  has  been  issued  for 
specllic  improvement.  Root  v.  Lamh,  an  invention  which  consists  In  a  pecu- 
19  Pat.  Office  Gaz.  937;  s.  c,  7  Fed.  liar  arrangement  of  old  elements  or 
Rep.  213.  parts,  it  must  be  construed  strictly  anil 
Where  a  slight  change  is  made  in  a  the  monopoly  limited  to  substantially 
machine  by  which  a  new  result  is  oh-  the  special  character  of  the  parts  and 
tained,  and  which  might  be  the  subject  the  peculiar  organization  described, 
of  a  patent,  courts  do  not  feel  inclined  Buzzell  v.  Andrews,  34  Pat.  Office 
to  eitcnd  the  invention  beyond  the  Gaz.  830;  McCormick  v.  Talcott,  20 
mere  change;  but  where  something  How.  (U.  S.)  403;  Refiner  Co.  ;■. 
elementary  is  discovered  and  const]-  Mathiesen,  9  Blatclif.  (U.  S.)  156. 
lutes  fairly  apart  of  the  invention  of  Xarlt  of  EmiMdrliie  IdaaOalr. — Aii 
the  patentee,  then  I  do  not  think  that  inventor  entitled  to  the  merit  only  of 
any  other  Inventor  or  manufacturer  embodying  the  Idea  with  machinery  and 
ought  to  be  permitted  to  use  that  part  adapting  it  topractical  use  inanewand 
without  paying  tribute  to  the  first  in-  superior  mode  to  any  that  preceded  il, 
ventor  or  originator.  Cornell  v.  Dow-  in  order  to  establish  an  infringement 
neretc.Co.,3  Bann.  &  Ard.Fat.CBs.5t4.  against  (he  defendants,  must  show- 
Where  a  machine  is  limited  by  state  that  they  are  employing  subslantiallv 
of  the  art,  a  machine  which  can  be  the  same  description  of  machlnen-.  If 
forced  lo  produce  a  similar  result  will  they  employ  machinery  of  a  dinerenL 
not  be  ktld  an  infringement.  Buzzeli  description,  a  different  mode  ofaccom- 
V.  Andrews,  34  Pat.  Office  Gaz.  830.  plishing  the  same  result,  the  patentei! 
1.  Where  there  is  a  slight  change  In  has  no  ground  of  complaint  iimith 
a  machine,  by  which  a  new  result  is  v.  Hlggins,  2  Fish.  Pat.  Cas.  97. 
brought  about,  and  which  might  be  a  Where  the  state  of  the  art  is  such 
subject  of  a  patent,  courts  do  not  feel  that  the  field  of  invention  Is  limited 
inclined  to  extend  the  invention  he-  and  circumscribed,  not  admittlngof  any 
yond  the  mere  change,  although  they  great  original  discovery,  the  patent 
may  be  inclined  to  support  the  patent;  must  be  slricllv  confined  to  its  claim. 
but  where  something  elementary  has  Adams  v.  Bellaire  Stamping  Co.,  36' 
been  discovered,  and  constitutes  fairly  Pat.  Office  Gaz.  567,  Palent  limited  to 
a  part  of  the  invention  of  the  patentee,  form  of  device.  'Duff  n.  Sterling  Pump 
no  other  manufacturer  ought  to  be  per-  Co.,  107  U .  S.  636;  s.  c,  33  Pat.  Office 
mitted   to   use    that    elementary    part  Gaz.  \fyii. 

without   paying   tribute   to  the  first  in-         a.  A   party  who  invents   a  new  ma- 

ventor      or     originator.       Cornell     %•.  chine   never  before  used,  and  procures 

Downer  etc,  Co.,  7  Btss.  (U.  S.)  346.  letters   patent   therefor,  acquires  a  mo- 

Where  an  invention  is  simply  an  im-  nopoty  as  against    all    merely   formal 

provement  on  a  known   machine  by  a  variations   thereof;  but  if  the   advance 

mere  change  of  form  or  combination  of  towards  the  thing  desired    Is  gradual 

parts,  the   inventor   is  only  entitled  to  and  proceeds  step  by   step  so  that  jio- 

the   specific   form   of  device  which  he  one  can  claim  the  complete  thing,  each 

-      '  -  -J  t.  -   .  — 1.  _  ..1.  _  j_  _  inventor  is  entitled  on'    "    "  '    "        — 

cific  form  of  device. 
Sayles.  97  U-  S.  354- 
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INFRINGEMENTS. 


(3)  When  Patentie  Limited  to  Precise  Invention  by  Action  of 
PateHt  Office. — Where  the  patentee,  in  order  to  get  his  patent, 
accepts  one  with  a  narrower  claim  than  that  contained  in  his 
original  application,  he  cannot  extend  his  invention  beyond  his 
claim.* 

IIL  ItrFRDTGBBS^^ — I.  Ibkiii;,  Bellisg,  Uniig  Patented  Deriea. — 
Infringement  consists  in  making,  selling  or  using  a  patented 
machine,'   or   in    any   of    them   separately*      And,   as  a  gen- 


593;  Blades  V.  Rand,  37  Pat.  Office  Gaz. 
<m;  b.  c,  37  Fed.  Rep.  93;  Roemer  *. 
Peddle,  37  Pat.  Office  Gai.  338;  s.  c,  17 
Fed.  Rep.  701;  Phcenix  Caster  Co.  11. 
Spiegel,  a6  Fed,  Rep.  273. 

A  patentee  ig  not  at  liberty  to  InsUt 
upon  a  construction  of  his  patent  which 


—The  making 


of    I 


he  was   expressly   requiri 


Vot  Infilnsement.- 
patented  machine  for  phltoiophical  e: 
periments  or  for  the  purpose  of  ascer- 
taining the  suffidencT  01  the  machine 
to  produce  Its  descrjbed  effects,  Is  not 
--    Inrringement.    Whlttemore ».  Cut- 


jind  disavow  as  a  condition  of  the  grant 
of  the  letters  by  the  office.  Suiter  v. 
Robinson,   it^   U.S.   531;    OtesBros. 


o  abandon     ter,  i  Gall.  (U.  S.)  433. 


•..■a.' 


-Experimental  making  and 
using  of  a  patented  Invention  is  a 
technical  infringement.  Albririit  n.  Cel- 


Mfg.  Co.,  27    lulold    Harness  Trimming  Co,  u  Pat. 


Office  Gai.  327;  s.  c,  3  Bar 
Pat  Cas.  639. 

mat  te  Stiletlr  1 
experimental  use,  where  there  has  t 
profit  and  no  sale,  will  not  render  one 


Mfg.  Co. 

Fed.  Rep.  sso;  N.  Y.  Belting  e 

Siblejr,  »3  Pat.  Office  Gaz,  1445. 

In  patents  for  combinaUons  of 
mechanism,  limitations  and  provisos, 
^specialty  when  such  were  introduced 

into  an   application  after  it  had   been  liable  for  infringement',  but  where,  as  a 

persistently  rejected,  must  be   strictly  matter  of  business,  products  of  so-called 

construed   against  the  inventor  and  in  experiments  have  been  thrown  on  the 

favor  of  the  public,  and  are  looked  upon  market   for  sale,   it  constitute*   an  In- 

in  the  nature  of  disclaimers.     Sargent  fringement.      Poppenhusen     n.      New 

«.    Hall   Lock   etc.  Co.,  114  U.  S.  63.  YorTi  etc.  Co.,  2  FUh.  Pat  Cas.  69. 

This  rule  holds  where  the  inventor  has  iraMin    tor    Um   AbrMd. — Damages 

acquiesced  in  a  rejection  made  by  the  will  be  allowed  on   machines   made  in 

patentofficeunderapracCiceafterwards  the   United   States,   in   violation  of  a 

overruled  by  the  supreme  court.  Blades^  United  States  patent,   for  sale  abroad. 

V.  Rand,  McNally  &  Co.,  37  Pat.  Office'  Ketchum    Harvester   Co.   n.   Johnson 

Gai.  99.  Harvester  Co.,  19  Blatchf.  (U.  S.l  jS?. 

A  limitation  in  a  patentee's  specitica-  The   preparation   and   sale  of  an  ar- 

tlon  to  a  bustle  made  of  wire,  AeiU  (o  al'  tide  for  the  purpose  of  being  used   in 

low  the  public  to  make  and  sell  a  rattan  a  manner   that   will  occasion  a  conflict 

bustle  made  for  all  practical  purposes  in  with  the   claims  of  a  patent,  places  the 

Imitation  of  it.    Shaver  v.  Skinner  Mfg.  person    so   doing   in   the  attitude  of  an 

Co.,  30  Fed.  Rep.  68.  Infringer.     Rumford  Chemical  Works 

t.  See  also    in/ra,  this  title,  Inten-  v.  Hecker,  10   Pat.  Office   Ga*.  389;  s. 


s  Affrcting  Infhingbment. 
S.  WhitCemore  v.  Cutter,  iGall.  (U. 
S.)  4391  Brooks  V.  Bicknell,  3  McLean, 
U.  S.  350.  Orthingspatcntedgenerally. 
Rich  V.  Ltpplncott,  2  Fish.  Pat.  Cas.  i. 
But  It  can  only  occur  by  actual  mak- 
ig  the  patented  device. 
9  Pat.  Office  Gai.  727. 
taking  alone  i 
;i  Infringement.  Whittemore  i 
ter,  I  Gall.  (U.  S.)  439.  Although  it 
b  neither  used  nor  sold.  Bloomer  v. 
Gilpin,  4  Fish.  Pat.  Cas.  50.  Even 
though  the  maker  never  use  It.     Haul- 


Bann.  &  Ard.  Pat.  Cas.  151. 
Sale.-~The  sale  to  one  for  use  of  ma- 
chines embodying  the  patented  Inven- 
tions of  another  Is  an  invasion  of  the 
patentee's  rights,  and  such  a  conversion 
of  his  property  as  will  render  the 
party  BO  sellingliable  in  an  action  for 
■"  ■  In  such  case  flie  patentee 
le  tort  and  sue  tn  <um  ~ ' 
for  money  received  from  the  a 
Steam  Stone  Cutter  Co.  v.  Sheldon,  15 
Fed.  Rep.  60S. 

Where   the   defendant    makea  some 
parts  of   a  device  irtUch  are  nselea* 


ib.G'oogle 


INFRINGEMENTS. 


KaUmg,  Sailiiig,  ateu 


oral  rule,  anyone*  g)i''ty  of  contributing  to  an  infringe- 
without  the  rest,  and  sells  them  to  be  persons  who  can  be  held  for  damages- 
uaedwlUithereet.iD tnfHngemeDtof  the  are -those  who  should  have  taken  a 
plaintiff's  device,  he  is  clearly  guiltj'  licence,  and  that  they  are  those  who- 
of  infHncement  Wallace  v.  Hohnes,  own  or  hnve  some  interest  in  the 
9  Blatchf^(U.  S.)  6c.  business  of  making,  using  or  selling  the 
To  sell  a  patented  article  to  others  thing  which  is  an  infringement,  and 
when  manufactured  bj  another  Is  an  that  an  action  at  law  cannot  be  main- 
infringement  of  the  patent.     Haselden  tained    against    the     directors,    share- 


-.  Ogder 


1,  3  Fish.  Pat,  Cas.  378. 
Mus  of  Katanala  tiy  SharUT.— The 
ule  of  Hie  materials  of  a  patented  ma- 
chine on  execution  is  not  an  Infringe- 
ment    Sawin  t..  Guild,  I   Gall.  (U.S.) 


holder 


of  a  corporatioik 
wmcn  infringes  a  patented  improvement. 
United  Nickel  Co.  v.  Worthington,  ij 
Pat.  Office  Ghz.  939. 

LUWUtr  of  OfflDeEB.—Directoia  with- 
lti<.  out  control   are  not  liable  for  Infringe- 

Where  the  infringement  shown  was  ment.  Jones  v.  Osgood,  6  Blatchf.  (U- 
bj  proof  of  the  sale  by  defendants  of  S.J  435;  s.  c,  3  Fish.  Pat.  Cas.  591. 
a  can  purchased  for  and  bjr  direction  of  The  president  of  a  corporation  wax- 
the  orators,  but  In  the  usual  course  of  named  as  a  defendant  in  a  suit  againet 
defendant's  business,  it  was  ktld  that  a  corporation,  but  was  not  served.  Ap- 
thejf  were  dealing  in  the  infringing  pearance  entered  for  defendants  gen 
cans  In  such  a  manner  that  they  were  eratly.  The  said  president  signed  and 
liable  to  an  account  and  to  be  enjoined,  swore  to  answer  as  one  of  defendants 
De  Florei  v.  Raynolds,  14  Blatcbf.  (U.     and  owned  all  the  stock.     H»lii,\ie  h 


S.)  50J- 

Vmt. — To  use  a  patented  article, 
Oiough  made  by  another,  is  an  Infringe- 
ment. Haselden  v.  Ogden,  3  Fish.  PaL 
Cas.  378. 

MmHIik  Conrtrnctad  Befine  Patent 
Qrmaitvd. — A  patent  Is  infringed  by  the 
use  of  a  machine  constructed  before  the 
Issuance  of  the  patent,  where  ther 
been  no  abandonment  of  the  Inveniion 
to  the  public  and  In  the  absence  of 
actual  or  Implied  permission  from  the 
Inventor.  Kendal  v.  Winson,  21  How. 
(U.  S.)  3"- 

An  invention  was  an  advertising 
hotel  register.  Meld  Ihat  the  keeper  of  a 
hotel  who  kept  such  a  register  was 
a  user  of  the  invention  and  liable  as 
such,  and  that  he  was  not  the  less 
liable  although  he  did  not  intend  to 
violate  the  rights  of  the  patentee  and 
desisted  when  notified.  Hawes  v. 
Washburne,  5  Pat.  Office  Gai.  491. 

No  recovery  can  be  had  upon  a 
patent   for  using   a  machine  which  is 


personally  liable  for  the  infringement- 
Smith  V.  Standard  Laundry  Mach- 
Co.,  27  Pat.  Office  Gaz.  393. 

An  infringement  by  a  corporation 
for  the  benefit  of  the  corporation  must 
be  *eW  authorized  by  it.  Foppenhusen 
V.   N.   Y.  etc.  Co.  2  Fish.  Pat.  Cas.  (a. 

Conntlei  are  liable  for  infringement. 
'  "'  "■"-'  ^^^ac  a? 
1  Co., 


57S;   May  i 


Logan  Co..  30  Fed  Rep- 
Pat.  Office  Gai.  1387; 
Co.,  30  Fed.  Rep.  246; 
Pat.  Office  Gaz.  815.  Contra, 
May  v.  Juneau  Co.,  30  Fed!  Rep.  241; 
s.  c,  41  Pat.  Office  Gaz.  i;78;  Jacobs  v, 
Hamilton  Co.,  1  Bond  (U.  S.)  500. 

HnnlclpAl  CarporntlonB. — A  city  i» 
not  liable  for  the  use  of  a  patented 
article  by  its  school  committee.  Allen 
V.  Brooklyn,  t.  Fish.  Pat,  Cas.  ^98. 

A  city  is  liable  for  the  use' of  seats 
used   in   its   schools   In   violation  of  a 


devised  by  the  patentee  In  the 
eiperiraents  which  resulted  In  produc- 
ing the  patented  machine,  and  although 
it  has  been  the  most  extensively 
adopted.  Evarts  v.  Ford,  t;  Pat.  Office 
Gaz.  .ijS;  s.  c,  6  Fish.  Pat.  Can.  587, 

1.  Oavporiitiaiu.  —  Corporations  are 
responsible  for  an  Infringement.  Kneass 
V.  SchuyiWll  Bank.  4  Wash.  (U.  S.) 
9- 

I  am  of  the  opinion  that   Ihe   only 


department.     Brick  ill   i 
York,  18  Blatchf.  [U.  S.)  173. 

JnmnBemmt  hr  Coatrftotor  Dom  Mot 
Bander  Othsr  Party  Uable. — Infrlnge- 


t   by  a 


liable  for  infringement. 
Lightnerr.  Brooks,  2  Cliff.  (U.S.)  287. 
County  commissioners  of  Ohio  are 
not  liable  for  infringement,  but  the  con- 
tractor is.  Jacobs  v.  Hamilton  Co.,  1 
Bond  (V.  S.)  500- 
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ment  by  making,  selling  or  using  in  any  way  is  an  infringer.' 


% 


One  who  employ's  a  contractor  to  fur-  LikbUlt;  of  SmplOTBr  for  BmplOTa. — 

nish   articles  with  a  specified  patented  Where  the  defendants  employed  a  man 

Improvement  is  not  liable  If,  in  comply-  who  wa»  paid  by  the  piece,  who  fiir- 

ing  with  his  contract,  the  contractor  in-  nished  his  own  tools,  one  of  which  was 

fringes  a  patent  right,  and  the  contrac-  an   infringement    of  a  patent,   itld.  It 

tor  employed  to  do  the  worli  or  furnish  was  an  infringement  on  their  part  to 

the  goods  is  not  his  agent.     Lightner  v,  which  they  were  to  some  extent  liable. 

Brooks,  a  Cliff.  (U.  S.)  2^&^.  Wooster  v.  Marks,  17  Blatchf.   (U-  S.) 

Bat  Contractor  Usble. — A  contractor  368. 

for  the  construction  of  a  gaol  is  liable  An  employer  who  procures  a  work- 

for    the     Infringement      of     a    patent  man  to  make  a  patented  thing  Is  liable 

-used    in    its    construction.      Jacobs   v.  for  infringement.     Andrews  s.  Cretan, 

Hamilton  Co.,  I  Bond  (U.  S)  500.  19    Pat.    Office    Gaz.   1140;   s.    c    19 

I.  A  wrong  doer  cannot  set  up  that  Blatchf.  {U.  S.)  113;  s.  c„  7  Fed.  Rep, 

he  is  doing  wrong  on  account  of  a  third  477, 

person,  as  a  bar  to  his  own  responsibill-  Where  Infringing  machine  is  used  bjr 

Maltby  v.   Bobo,  14   Blatchf.   {U.  father  and  son  and  the  son  was  a  super- 

j;  s,  c,  2  Bann.  &  Ard.  Pat.  Cas.  4^9,  Intendent  in  the  shop  where  a  machine 

All  parties  guiltv  of  a  tort  aredeemed  was  used,  no   action   for   infringement 

principals.     Baldwin  i-.  Siblev,  1  Cliff,  will  lie  against  the  son.    McDonald  t>. 

<U.  S.)  150.                                '  Whitney,  31  Pat,  Office  Gaz,  1463. 

In   an   action  at  law  all  parties  who  BAleunan  Uftble  Salllns  on  Oommla- 

participateintheinfringementare  liable,  ilon. — Keeping  and   selling  an  infring- 

.although   some  are  acting  only   as   of-  ing  machine,  as  salesmen  or  agents  for 

ticers  of  a  corporation.     A  man   cannot  the  owners,  renders  the  persons  selling 

escape  liability  for  an  infringement  in  infringers.      Patter  tt.   Crowell,    1    Abb. 

which  he  actively  participated  because  (U.  S.}  89.     Moss  I'.   Davis,  5   Blatchf. 

acting  officer   of  a   corporation.     Nat.  (U.  S.)  40. 

Car   Brake   Shoe   Co.  v.  Terre  Haute  Setting   a   machine    on    commission 

Car&Mrg.Co.,j8  PatOfliceGaz.  1007.  renders   the   seller   liable  for  infringe- 

SmployoB     llaklite    InfrlngliiB    Ka-  ment.      Steiger    -a.     Heidelberger,     18 

OtU&M.— Persons  making  the  infringing  Blalchf  (U.  S.)  426;  s.   C.,    18   Pat.    Of- 

machines  are  held  liable  for  an  infringe-  fice  Gaz.  14^3;  s.  c,  4  Fed.  Rep.  435. 

ment.   although   employed   by   a   third  Acmt  Not  Aifooted  by  InMntementoT 

party.     Bryce  w.  Dorr,  3   McLean  (U.  Prtnolvlc. — Infringement  by  a  corponi- 

S.)  581.  tion  does  not  affect  an  agent  who  wan 

II   may   be  that  any  workman  on  an  not  concerned  in  its  use,     Lightner  t'. 

infringing    machine,    though  not  inter-  Kimball,  1  Lowell  (U.  S.}  211. 

ested  in  it.  Is  liable  to  be  restrained,  In  InfrlnKsmrat  by  Beplaelng  Tom  Oat 

order  to  prevent  evasions  by  treating  all  ?KitB. — Where    the   patent     is  for  the 

-as  principals  who   are  aiding.     Wood-  whole   machine,  and   some   parts  "will 

worth  V.  Hall,  I   Woodb.  &  M.  (U.  S.)  wear  out  sooner  than  othem,"  it  is  not 

348.  infringement  to  replace  those  parts  ok 

Where  defendants  were  paid  by  the  often  as  necessary,  so  long  as  the  iden- 
pound  and  by  day's  work,  to  put  an  tity  of  the  machine  is  retained.  If. 
armor  on  a  government  vessel,  the  ap-  however,  the  patent  is  for  the  part 
plication  of  which  to  such  purpose  was  which  wears  out,  and  there  is  no  pat- 
patented  and  the  vessel  did  not  belong  ent  upon  the  other  parts  of  the  ma- 
te the  defendants,  *e/rf  not  a  vending  of  chine,  it  is  infringement  to  replace  that 
it  to  the  government.  Heaton  v.  Qiiin-  part  by  putting  In  another  like  it,  for 
tard,  7  Blatcbf.  (U.  S.)  73.  And,  gen-  that  is  what  is  covered  by  the  patent. 
iTally,  where  one  acts  solely  as  employe  Gottfried  v.  Conrad  etc.  'Co^  10  Biss. 
and  'has  no  pecuniary  interest  in  the  (U.  S.)  36S;  Young  v.  Foersier,  37 
product  of  his  labor,  and  la  simply  em-  Fed.  Rep.  203.  And  if  the  machine  ii 
ployed  by  the  owner  to  supervise  the  made  up  of  various  patented  parts, 
work  of  general  repair,  he  cannot  be  one  who  replaces  a  worn  out  part  cor- 
charged  as  an  infringer  on  account  of  ered  by  a  separate  patent  infrii^es. 
his  connection  with  the  machine  re-  Singer  Mfg.  Co.  v.  Springfield  Armorf 
paired.  Yonng  v.  Foerster,  37  Fed.  Co.,  34  Fed.  Rep.  393.  A  purcbaaer 
Rep.  30].  has   the   right   to  discard  luekn  p«rta 
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2.  LitentioD  u  Afleotiiig  Infringement — (i)  Manufacture  and 
Sale  of  Part  of  Patented  Device  uuitk  the  Intent  to  Procure  In- 
fringement.— It  is  infringement  to  furnish  means  by  which  a  de- 
vice becomes  and  is  intended  to  become  an  infringement,*  This 
intention  may  be  shown  either  by  the  actual  fact  of  the  inten- 
tion,* or  by  putting  an  article  on  the  market  which  would  be 

and    add     new    ones   to    improve   the  s      patented      combination,      provided 

action  or  the  machine.  Young  «.  Foer-  those  separate  elements  are  made  lor 

eter,  37  Fed.  Rep.  303.  the  purpose  and  with  the  Intent  of  their 

AKBnti  and  Vorkmcn. — Agents   of  a  being  combined  by  a  partj'  having  no 

corporation,  who   have   nothing   to  do  right  to  combine  them,      Snxe  r.  Ham- 

with   the  use   of  a  patented  article,  do  mond,  i  Bann.  &  Ard.  Pat.  Cas.  619;  s. 

not   infringe.     Lightner  -o.  Kimball,  l  c.,  I  Holmes  (U.   S.)  456  cittd;  Cotton 

Lxiwell  (IJ.  S.)  211;  Williams   v.   Em-  Tie  Co.  v.  Simmons,  fo6  U.  S.  9.1;. 

pire  Transportation  Co.,  14  Pat.  Office  Defendants  made  and  sold  to  dealers 

Gaz.  523;  s.  c,  3   Bann.   &   Ard.  Pat.  in  the  completed  article  one  of  the  parts 

Cas.  523,  of    a    completed     combination    which 

A  mere  workman,  employed  by  a  was  of  no  practical  utility  or  value  ei- 
person  who  is  not  the  patentee  to  cept  for  the  speci  al  purpose  of  the  pat- 
make  parts  of  a  patented  machine,  is  entee,  and  which  of  necessity,  and  to  the 
not  liable  as  an  infrin^r.  Delano  v.  knowledge  of  defendants,  was  to  be 
Scott,  I  Gilp.  (U.  S.)  8g;  Young*,  used  for  the  purpose  of  infringing 
Koerster,  37  Fed.  Rep.  203.  the  patent.     Meld,  they  were  intenlTon- 

Ownen  and  L«Hieei  of  Be»l  Batate  for  al  promoters  of  the  ulIimBte  act  of  in- 

InfiingliLK  XftcUne  Thereon. — A  decree  fringement,  and   therefore    answerable 

for   an   injunction  and  an  account  will  as   infringers.      Travers   i>.   Beyer,   26 

he  rendered  against  a  defendant  whose  Fed.  Rep.  450. 

wife  owned  a  piece  of  land  on  which  a  Afticl*  Xade  and  Pat  on  Markst  tri*. 

patented  device  was  located   and   used  fnl  Onlr  In  OotnMnatian  — UabUity  of 

by  them;  against  a  landlord  who  rented  Joist    InfMllceri,— Where      a     person 

premises  on  which  the  patented  device  maltes  and  puts  on  the  market  an  article 

was  located  for  use;  against   an  owner  which  of  necessity,  and  to  the  knowl- 

of  a  piece  of  property  on  which  a  pat-  edge  of  such  person,  Is  to  be  used  for  the 

enled    device    was    located   when   the  purpose  of  infringing  the  patent,  such 

property     came    into    hie    possession;  person  is  liable  for  infringment.     Snj-- 

against   a   tenant  who   rented  property  der    -v.    Bunnell,    38    Pat.    Office    Gaz. 

on  which  was  located  a  patented   de-  1130. 

vice,  and  used   the  device;  against  one  Two  or  more  persons  cannot  engage 

who  paid  half  the  eipense  of  erecting  in  the  construction  and   sale  of  a  ma- 

the   patented   device  in  a  property   be-  chine  patented    as  a  combination   and 

longing   to   his   wife;  but   not  against  protect  themaelves  from  the  charge  of 

one   who   boarded   on   a   properly   on  infringement    by    showing    that    each 

which  the   patented  device  was  located  makes  and  sells  one  part  only,  which  is 

and   paid  his  board  by  furnishing,  with  uselesa  without  the  others,  and  a  third 

another,   the    expenses   of   the    table,  puts   the   parts   together.     In  that  case 

Green  v.  Gardner,  12   Pat.  Office   Gai.  each    is    liable    for    all    the    damages. 

683.  Wallace  II.  Holmes,   9  Blatchf.   (U.   S.) 

Where,  on  the  sale   of  a  machine,  a  651.      i   Pat.  Office  Gaz.  117. 

bunch    of   duplicate   patented  articles  Wliero  Full   EffBct  Could  bs  Obtained 

went  with   it,  «e/i/,  that  It  was  an   in.  Only    by     In&lnKement.— Where     the 

fringement  to  make   new  articles  when  invention   consisted   in   a   combination 

the   others   were  worn   out.     Aiken  v.  having  only  its  full  effect  when  applied 

Manchester   Print    Works.  2  Cliff.  CU.  in   a   certain  relation.  It   was   hrld  ia- 

S.)  415.  fringed  bv  the  combination  ready  to  be 

1.  New    York     Bung     etc.    Co.    v.  so  applied.     Barnes  w.  Straus,  9  Blatchf. 

Hoffman.   20  Blatchf.   fU.   S.)   3;  Geis  (U.  S.)   553;    s.   c,    ^  Fish,    Pat.  Cas. 

V.  Kimber.  44  Pat.  Office  Gai.  107.  531;  I  Pat".  Office  Gaz.  62. 

9.  Different  parties  may  all  infringe  CiMnponnil. — In   selling   a    compound 

by  respectively  making  or  selling,  each  which  the  seller  knows  cannot  he  prac- 

of    them,     one    of    the    elements     of  ticallv  applied  without  making  the  uier 
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useless  unless  used  with  other  articles  to  make  up  a  patented  de- 
vice or  otherwise.     But  where  there  is  nothing  to  show  that  the 

a  Irespaaaer,  such  seller  rendere  himself  One  PMtjr  HUkVlUtnrlsc  Oiw  mt, 

an  accessory  to  the  Infringemeot.     Ata-  Ona  Another. — Where  one  parly  tnanu- 

bastine  Co.  t'.  Payne,  27  Fed.  Rep.  559;  factures    one    pmrtion    of    the    device 

K.  c,  35  Pat.  Office  Gaz.  1438.  covered   by  a   combination   claim    and 

A  patent  was  for  a  cotton  tie  coin-  another  party  manufactures  the  other 

posed  of  a  buckle  and  a  band,  all  made  part  of  the  combination,  and  it  does  not 

of  metal,  the  band  going  round  the  bale,  appear  that  the  two  parts  are  capable 

and  the  two  ends  confined  by  the  buckle,  of  separate  utc,  held   that  the   parties 

The  buckle  was  a  piece  ofWon  with  an  are     joint    infringers.       Schneider    v. 

oblong  hole  or  aperture  cut  or  punched  Pountney,  29  Pat.  Office  Gai.  84;  s.  c, 

through    the    centre,   and    an    arrow-  zi  Fed,  Rep.  399. 

shaped  (or  equilateral  triangle -shaped)  The    manufacturers   of  a   part  of  a 

head  attached  to  the  other  to  be  placed  combination   covered   by  ■   patent  arc 

in  the  slit  of  the  buckle  to  confine  the  nevertheleiis   infringers,   If    it  appears 

tie.     If  the  defendants  prepare  and  sell  that  these  parts  were  manufactured  and 

the  arrow  tie  intending  that  it  should  be  sold   for  the  express  purpose  of  being 

used  to  bale  cotton  and  to  produce  the  used  in  the  combination.     Richardion 

results  set  forth  in  the  patents,  they  in-  v.   Noyes,  1   Bann.  &    Ard.  Pat  Cas. 

fringe  those  patents,  but  they  were  not  308;     Renwick    v.     Pond,     lO    BUtcht 

held  liable  as  infringers  of  either  of  the  (0.  S.)   zoi;  s,   c,   j    Fish.   P«t   Ca*. 

three  patents  merely  because  they  have  560. 

sold  the  arrow-shaped  head  apart  from  The   patent  was    for   the   use    of  a 

the  band  or  the  rest  of  the  structure  of  certain  compound  as  a  substitute  for 

the  tie.    Cotton  Tie  Co.  v.  Simmons,  leaven  in  the  preparation  of  farinaceou* 

106  U.  S.  89.  food,     //e/tf,  a  person  who  prepare*  and 

AooompanrlacDeTleBWltliDlieottOM.  sells  self  raising  flour  containing  the 
— Where  certain  devices  capable  of  ingredients,  with  Che  intentand  purpose 
several  uses  were  sold  for  a  cerUin  of  enabling  the  buyer  to  turn  the  corn- 
purpose  which  constituted  an  infringe-  pound  into  bread  by  the  use  of  beat 
ment,  and  were  acconmanied  by  and  water,  was  an  infringer.  Rumford 
directions  as  to  the  mode  of  using  them.  Chemical  Works  v.  Heclcer,  3  Bann.  & 
which  involved  such  infringement  to  Ard,  PaL  Cas.  351. 
which  they  were  especially  adapted.  Where  two  parties  make  each  one 
held  that  they  infringed.  Boyd  v.  part  only  of  a  patented  combination 
Cherry,  4  McC.  (U.  S.)  70.  and   a   third   puts  those  two  together. 

But   it  Is   doubted   whether  a   mere  they   are    all   infringers.      Wallace   c. 

advertisement  of  the  device  constitutes  Holmes,  9  Blatchf.  (U.  S.)  6^;  Turrell 

an  infringement      AUis  v.  Stowell,  19  v.   Speath,    8    Pat    Office    Gaz,   i£fi; 

PatO[EceGaz,737;s,c.,9Fed.Rep.304.  Renwick   v.   Pond,  5   Fish.   PaL   Cas. 

Even  if  there  is  no  proof  that  the  569. 

defendants   had  made   an   actual    pre-  Where  a   party   sells   an   article    to 

arrangement  with  any  particular  person  persons  who  Intend   to   use   it  in   the 

to  supply  the  other  part  of  the  combi-  combination    claimed    in     the    patent 

nation,  it   will    be    inferred    from   the  and  it  is  advertised  and  sold  for  that 

circumstances  of  the  case  that  it  is  the  very  purpose,  such  sale  la  an  infringe- 

intent  of  the  defendants  that  such  other  ment,   although   the   manufacture   and 

portion  should  be  added  to  their  article  sale  would  not  ftr  m  be  an  infringe- 

of  manufacture.      Schneider  v.  Pount-  ment,      Bowker  n.  Dows,  3   Bann.  & 

ney,  39  Pat  Office   Gaz.  84;  s.  c,   31  Ard,  Pat  Cas,  518;  Geis  n.Kimber,  3IS 

Fed.  Rep.  399.  Fed,  Rep,  105. 

Defendants  made  and  sold  dealers  In  Bnt  Wot  InlMngement  Wlien  Patente* 

completed  article  one  of  the  parts  of  Llmlti  tliB  tTia  of  Hla  InTentbm. — If  a 

patented  combination,  which  was  of  no  patent  is  limited  to  the  use  of  an  article 

practical   value  except  for  the  special  in     a     certain     connection,     a     party 

purpose  of  patentee,  and  to  knowledge  who  manufactures   the   article    is  not 

of  defendants  was  to  be  used  to  infringe  an    infringer,  although   others    do    so 

the  patent   held    infringement   by  de-  use    it.      Keystone      Bridge     Co.     c 

fendants.     Travers   v.   Beyer,  16  Fed.  Phoenix    Iron  Co„   5   Fish,    Pat.   Cas. 

Rep.  45a  46S. 
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part  made  and  sold  was  intended  to  be  used  to  make  up  the 
plaintiit's  device,  there  is  no  infringement.* 

(2)  Intention  Not  to  Infringe. — The  question  of  infringement  is 
one  irrespective  of  motive.  The  defendant  is  not  less  an  infringer 
because  he  infringed  unintentionally.' 

3.  Extent  of  Bight. — The  patent  right  does  not  extend  beyond 
the  jurisdiction  of  the  United  States.' 

1.  A  defendant  madea  partoracom^  Snyder  v.  Bunnell,  38   Pat  Office  Gas. 

binaCion   of  old  parts,  and   there  was  1130. 

nothing  to  show  that  he  hud  sold  it  to  iMls  of  AxttalB  to  vhloh  pAtenled  De- 
other  parties  with  the  knowledge  that  Tic*  IU7  ^  AtUutbed.— The  mere  fact 
thej'  wQuld  make  up  the  plainliffs  ma-  that  a  person  ecIU  an  article  to  which 
chine  from  it.  Held,  he  was  not  an  a  patented  device  may  be  attached  does 
infringer.  Coolidge  v.  McConc,  i  not  make  hiin  an  infrin^r,  provided 
Bann.  &  Ard.  Pat.  Cai.  78;  e.  c,  j  that  the  article  is  not  so  conetnicted 
Sawy.  (U.  S.)  571.  that  the  patented  device  and  no  other 

Where,  prior  to  the  commencement  can  be  used  with  it  Bliss  v.  Merrill, 
of  the  suit,  a  part  only  of  the  com-  43  Pat,  Office  Gaz.  97. 
plainant's  patented  device  had  been  3.  Parker  u.  llulme,  i  Fish.  Pat- 
made  and  sold  by  one  of  the  defend-  Cbs.  (C.  C)  44.  Innocent  use  is  no 
ante,  and  tlie  other  part  of  the  device  less  infringement.  Hawes  v.  Wash- 
was  added  by  the  vendee,  also  a  de-  burne,  5  Pat.  OfKce  Gaz.  491, 
fendant,  after  the  suit  was  brought,  A  man  may  infringe  a  patent  although 
held  that  no  proof  having  been  given  he  does  not  know  of  its  existence, 
that  the  defendants  intended,  prior  to  Mathews  v.  Skates,  i  Fish.  Pat  Cas. 
the  suit,  to  use  the  pari  afterwards  ad-  602;  Parker  t;.  Haworth, 4  McLean  {U. 
ded,  and  that  the  part  first  sold  could  S.}  370;  .s.  c,  1  Robbs  Pat  Cas.  7^5; 
l>e  used  without  it,  infringement  was  Parker  v.  Hulme,  i  Fish.  PatCas.44. 
not  proved,  Maynard  v.  Pawling,  j  The  question  of  infringement  is  one 
Bann.  &  Ard.  Pat.  Cas.  551.  irrespective  of  motive.     The  defendant 

The  making  and  selling  a  device  use-  may  have  infringed   without   intending 

less  by  itself,  and  which   was  not  used  or  even  knowing  it,  but  he  is  on   that 

or  intended  to  be  used  in  any  infrii^ng  account     not    the    less    an    infringer. 

structure,  but  was  used   and  intended  Parker  v.   Hulme,   t    Fish.    Pat   Cas. 

for  use  in   a  similar  structure  not  cov-  44. 

ered  by  the  patent,  is  not  an  infringe-  S.  The  patent  statute  is  not  intended 

ment.      Campbell    v.   Kavanaugh,    30  to   operate   beyond   the   limita    of   the 

Blatchf.  (U.  S.)  256.  United   Stales,   and   as   the   patentee's 

There  is  no  infringement  where  the  right  of  property  and  exclusive  use  is 
part  sold  by  the  defendant  is  capable  of  derived  from  the  statute,  it  cannot  ex- 
separate  use  and  it  does  not  appear  that  tend  beyond  the  limits  to  which  the  law 
the  defendant  intended  to  have  it  used  itself  is  confined.  The  use  of  the  inven- 
with  the  feature  necessarylo  the  plain-  tion  outside  of  the  jurisdiction  of  the 
tiffs  machine.  Maynard  v.  Pawling,  United  States  is  not  an  infringement 
18  Pat.  Office  Gaz.  144;  s.  c,  5  Bann.  of  his  rights.  Brown  v.  Duchesne, 
&  Ard.  Pat  Cas.  fC.  C.)  551;  s.  c,  3  19  How.  (U.  S.)  183. 
Fed.  Rep.  711,  But  the  mere  sale  of  7orelsn  TeiHl  In  ui  AmerlMUi  Ftwt. — 
one  of  Ihe  ingredients  of  a  patented  The  use  of  an  invention  by  a  foreign 
composition  for  brewing,  with  a  recom-  vessel  temporarily  in  a  United  States 
mendation  to  brewers  to  use  it  in  the  port  is  not  an  infringement  of  the  pat 
mash  tub  with  the  other  ingredients  of  ent  for  which  a  right  oi  action  will  lie. 
the  composition,  is  not  an  infringe-  Brown  ti.  Duchesne,  19  How.  {U.  S.) 
ment    Gels   -v.   Kimber,  36  Fed.  Rep.  183. 

105;  s.  c,  44  Pat.  OfHce  Gaz.  loS.    And  AmerlOMi  Veml  OK  HUH  fleas, — The 

the  manufacture  of  one  of  the  elements  jurisdiction  of  the  United  States  extends 

of  a  patented  combination,  not  proved  to  the   deck   of  an  American  vessel  on 

to  t)e  made  for  use  in  connection  with  the   high  seas   as  much  as  it  does  totUl 

the  other  elements,  is  not  an  infringe-  the  territory  of  the  country,  and  theuse 

ment  of  the  patent  for  the  combination,  of  a  thing  patented  on  sucn  vessels  la  an 

Saxe  v.  Hammond,  I  Bann.  &  Ard.  Pat.  Infringement.    Gardiner     i'.    Howe,    a 

Cas.  629;  E.  c,   I   Holmes  (U.  S.)  456;  Cliff.  (U.  S.)  a,t2. 
10  C.  of  L.— 48                           "53 
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17.  CoXFEBunoB  FOB  iBFBlBeEKBBt — 1.  QcoteraUy.— The  pat- 
entee can  recover,  as  compensation  for  the  invasion  of  his  rights, 
the  damages  he  has  suffered  through  the  infringement,  and,  under 
certain  circumstances,  the  profits  made  by  the  infringer.' 

2.  Damagei. — There  is  no  one  rule  of  damages  which  will  apply 

to  all  cases.'  But  the  damages  must  be  actual  and  not  specula- 
tive or  vindictive.' 

(i)  Luence  Fee  as  Measure  of  Damages. — Sales  of  licences  of 
machines  or  an  established  royalty  constitute  the  primary  or  true 
criterion  of  damages.' 

1.  "A  patentee  whose  T\g\M  «re  In-  8.    Seymour      v.     McCormick,     i6 

fringed  has  his  election  (i".  e.  prior  to  How.  (U.  S.)  ^So. 

1870)  of  remedies;  he  maj  treat  the  in-  a.  New   York  ».  Ranaom,  23   How. 

frlnger,  who  Illegally  appropriates   hU  (U.  S.)  487.  Seymour   v.  McCortnick, 

invention  to  hiB  own  use,  as  his  truEtee  16    How.    (U.    S.)    4S0;     Wilbur    v. 

and  compel   him  to  account  therefor  In  Bcecher,  a    Blatchf.  (U.  S.)  im,  Teese 

equity;  on  the  other  hand,  he   may  «ue  v.  Phelps,  1  McAll.  £U.  S.)  ^;  Haiel- 

■t  law  for  the  damages  he  has  sustained  den  v.  Ogden,  3  Fish.     PttL   Cas.  378; 

and  those  damages  he  is  entitled  to   re-  Parker   v.  Hulme,    1    Fish.   Pat.   Cas. 

cover,  whether  the  defendant  has  made  44;  Russeil   v.  Place,  j  Fish.  Pat.  Cas. 

any  profit  or   not"     Cowing  v.  Rum-  134;    s.    c,   9    Blatchf.    {U.    S.)    173; 

8ey,4Fish.Pat.Cas.275;6.c.,8Blatchf.  Kneass   v.   Schuylkill   Bank,   ,  Wash. 

(U.S.)  36.  "Prior  to  the  passage  of  the  {M.   S.)   9;  Hall   1..  Wiles,   3   Blatchf. 

act  of  1870  two  remedies  were  open  to  (U.  S.)  194,  Whittemore   v.   Cutter,  i 

the   owner  of  the  patent  whose  rights  Gall,  (U.   S.)   478;  s.   c^    1    Rob.   Pat. 

had  been  infringed  and  he  had  his  eiec-  Cas.  40. 

tion  between  the  two;  he  might  proceed  The   true  -course  is  to  leave  the  jury 

in  equity   and   recover   the  gains  and  at  large  to  estimate  the  actual   damage 

promts  which  the  infringer  had  made  by  according  to  the  circumstances  of  each 

theunlawfuluseof  his  invention  ...  or  particular  case.      Earle   v.   Sawyer,  4 

theownerofthepatentmightsueatlaw,  Mas.  (U.  S.)  i;  Carr    -d.   Rice,  i  Fish. 

which  case  he  would  have  been  enti-  Pat.  Cas.  198;   Hubbell   v.  U.  S.,  j  Ct. 

■  ._  .L     ..     ...,...,  he  had  suf-  of  CI.  (U.S.)  1. 

'   Since  1870  4.  Burdell  v.  Denig,  92  U.  S.  716. 

damages  mav   be   allowed   in   suits  In  "In  an  action  at  law  the  plaintiff  can 

equity.     Birdsall  v.  Coolidge,  93  U.  S.  recover   a   verdict  for  only  the  actual 

64.  damages    he    has    sustained,   and    the 

But  where   the   patent  has  expired  a  amount  of  such  royalties  or  licence  fees 

suit  cannot  be  brought  in  equity  merely  as  he  has  been   accustomed   to   receive 

to  collect  the  protits.     In  the  opinion  by  from  third  persons   for  the   use  of  his 

Mr.  JuSTlcK   Clifford,   in   Birdsall  invention,  with   interest   thereon   from 

v.  Coolidge,  93  U.  S.   64.  a   passage  is  the  time  when  they  should   have   been 

Juoted,  slightly  altered  from  Curtfs  on  paid   by   the    defendants,  is   generally, 

'atcnts  (4    341,  a.,    4th    ed.,    p.   461),  though  not  always,  taken  as  the  meaK- 

whlch  taken  by  Itself  might  seem  to  Im-  ure   of  damages;  but   the   court  may, 

ply  that  prior   to  the   act  of  1870  the  whenever  the  circumstances  of  the  case 

owner  of  a  patent  had  the   election  to  appear   to   require   it,  inSict  vindictive 

resort  to  a  court  of  equity  for  profits  or  or  punitive  damages  by  rendering  judg- 

a  court  of  law  for  damages,  irrespective  ment   for   not   more    than    thrice    the 

of  any  other  relief  of  an  equitable  char-  amount  of  the  verdict."     Tilghroan  r. 

acter;  but  the  language   of  the  passage  Proctor,  115  U.  S.  136. 

is   to   be   restrained    to   mean    merely  Where   the   plaintiff  has   sought  his 

the  option  to  sue  at  law  for  past  infringe-  profit   in  the   form  of  royalty  paid  by 

ment  ortoseekeqiiitablereliefby  wayof  his  licences,  and  there  are   no   peculiar 

prevention,  the  damages   or  profits  fot-  circumstances   In   the  case,  the  amount 

lowing,  aseither  jurisdiction  is  resorted  recovered  will   be    regulated    by    that 

to  according  to  its  kind.     Rootr.  R.R.  standard.     Philip   t:   Nock,    17    Wall. 

Co.,  105  U.  S.  iSy.  (U.  S.)  460, 
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(2)  When  Licence  Fee  Can  be  Taken. — A  royalty  can  be  taken 
as  a  measure  of  damages  only  when  there  is  a  fixed  and  estab- 
lished price  at  which  a  licence  is  granted '  for  that  particular 
patent,*  without  other  inducements,'  and  under  circumstances 
fairly  similar.*     A  licence  tee  is  not  the  proper  measure  of  dam- 


an  Inventor  tinds  it  profitable  to  exer-  ddeE  to  have  acted  voluntarily  and  to 

cise  hia  monopoly  by  selling  licences  to  have  made  up  their  minds  detlberatel; 

make  or  use   his  improvement,  he   has  what  wub  a   fair  price.     Nat.   Car  etc. 

himseir  Hied  the  average  of  his  actual  Co.   t;,  Terre   Haute  Car  etc.  Co^  38 

damages   when  his   invention    is  used  Pat.    Office   Gaz.   1007;   s.  c,   19   Fed. 

without  his  licence."     Seymour  ii.  Mc-  Rep.  C14. 

Cormick,  16  How.  (U.  b.)  480.  This  3.  Licence  Tees  for  the  uge  of  patent 
rule  has  remained  the  criterion  ol'dam-  in  suit  and  another  patent  blended  ti>. 
ages  in  cases  to  which  it  i»  applicable  gether  would  not  establish  a  royalty  u 
ever  since.  Packet  Co.  v.  Sickels,  19  to  either  of  the  patents.  Adams  v. 
Wall.  (U.  S.)  611.  And  generally,  "If  Bellaire  Stomping  Co..  36  Pat  Office 
the  inventor  has  an  established  licence  Gaz.  s^?;  s.  c.,  28  Fed.  Rep.  36a 
lee,  the  amount  of  such  fee  is  his  loss  S,  If  the  licence  embraces  othi 
or  damage  for  the  use  of  the  invention  ducements  which  actually  or  probably 
without  licence."  Emerson  v.  Simm,  influenced  the  licencees  to  pay  the 
6  Fish.  Pat.  Cas.  aSi;  s.  c,  3  Pat.  royalty,  then  the  licence  would  not  con- 
Office  Gaz.  393;  Birdtall  it.  Coolidge,  stitute  an  eslablished  royalty.  Adarat 
93  U.  S.  &f ;  Kellar  v.  Stotzenbach,  37  v.  Bellaire  Stamping  Co..  36 Pat.  Office 
Pat  Office  Gaz.  564,  Gai,  567;  g.  c,  jS  Fed.  Rep.  360. 


Wlien  Uh  Baa  Bad  Couunt  of  PaMn-  Ezcsptlanal  Contraeta  Do  Sot  Sitab- 

tea.— The  reason    for  the  rule  that  the  lUIk  Boytlty. — Where  there  is  no  fixed 

price    of   an    established     royally    or  and  established  royalty,  the  exceptional 

licence   fee   is   still  stronger  when   the  contracts  cannot  Ik  taken  as  the  n 

use  of  the  patented  invention  has  been  ure    of   damages.     Greenleaf   & 

with   the   consent  of  the  patentee,  ex-  Lock  Co.,  17  Blatchf  (U.S.)  153; 

press  or  implied.     Packet  Co.  v.  Sick-  4  Bann.  &  Ard.  Pat  Cas.  (C.  C.) 

les.  19  Wall.  (U.  S.)  611.  Bliiflf  Ucence  Kot  Bumciant.— Proof 

Wlwra  Tbera  Had  Been  Pormer  Ocii-  of  a  single  licence  is  not  sufficient  to 

tntot, — The  defendants  had  lieen  manu-  establish  a  market  price.     Weslcott  v. 

facturing  five  years  under  licence  from  Rude,  27  Pat.  Office  Gaz.  719;  s.  c,  19 

the  plaintiffs,  or  from  those  with  whom  Fed.  Rep.  830;  s.  c,  Rude  c.  Weatcott 

the  plalntiifB  were  privies.     Held,  the  130  U.  S.  i.i;2. 

royalties   then   fixed   by   the   parties  a  Oaneral  Statement  of  Clzdtuuetaneei 

true   measure   of  damages.     Starr  Salt  Tbat  Bhow  an  EttabUibed  Ucenco  Pee. 

Castor  Co.  K.  Crossman,    4   Bann.   &  — A  sale  of  a  single  licence  at  an  early 

Ard.  Pat.  Cas.  566.     But  a  rtscinded  date    is   not   sufficient    to   establish    a 

contract  between  the  parties  cannot  be  royalty  or  uniform  licence  fee.   Licence 

used  as  a  measure  of  damages.     Bussey  fees  must  be  sufficient  In  number  and 

1).    Excelsior   Mfg.   Co.,    i     McCreary  l>e  uniform  and  actually  paid  or  secured 

(U.  S.)  161;  s.  c,  s  Bann.'  &   Ard.   Pat,  to  be  paid   before  the  infringement  of 

Cas.  135.  defendants  was  committed.     Adams  v. 

1.   A     royalty    can     be    taken    as  a  Bellaire    Stamping  Co.,  36  Pat.  Office 

measure  of 'damages  only  where  there  Gaz,  567;  s.  c,  18  Fed.  Rep.  360. 

Is  a  fixed  and  established  price  atwhich  4.  The  price  for  which  the  patentee 

a   licence   is   granted;  no  price  can  be  has  sold  his  rights  to  a  certain  territory 

said  to  be  fixed  or  royalty  eslablished  is  no  criterion  by  which  to  determine 

where  the  patentee  varies  his  price  ac-  the  amount  of  damage  sustained  by  an 

cording  to  the  courage  or  ability  of  the  infringementin  other  territory.     Camp- 

infringer  to  resist     Black  v.  Munson,  bell  v.  Barclay,  %  Biss.  (U.  S.)  179. 

14  Blatchf.  (U.  S.)  265;  s.  c,  1  Bann.  &  Srldenee  of  B«tll«ment«  for  Paat  IB- 

Ard.  Pat  Ca6.6i3;  Matthews  v.   Span-  Mnsemanti. — In   an   account  before  a 

genberg,  14  Fed.  Rep.  350.     The  prices  master  evidence  of  payments  for  past 

of  the   licences  must  nave   been   fixed  infringements,  for  the  purpose  of  ascer- 

when,  there  being  no  liability   between  talning  the   amount   which   should  be 
755 
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ages,*  unless  apportioned,*  where  the  infringement  is  only  of  a 
part  of  the  invention  for  which  the  licence  fee  was  charged,  ex- 
cept where  the  claim  not  infringed  is  merely  structural  and  in- 
cluded within  those  infringed.'  Or  where  the  improvement  ha» 
been  in  use  to  but  a  limited  time  or  extent.* 

paid  bj  the  defendant,  ts  incompetent;  Rep.  830;    a.   c.,   17   PaL    Office  Gaz. 

to   admit   it  Ie  contrarj   to   rule   inter  719. 

fl/iMac^rt.etc.  Westcottii.Rude,37  Pat.  a.  Wliere   an  eaUbllshed  licence  fee 

Office  Gaz.  Ti<i\   b.  c,  tq  Fed.  Rep.  S^o;  for  Ihe  ugc  of  a   patent  containing  six 

s.  c,  130  U.  S.  151;   Nat.  Car   elc.  Mfg  claims  was    shown,  and  the    defendant 

Co,   V.  Terre   Haute   Car  etc.   Co.,  28  had  [nfringed  only  two  of  the  six  claims. 

Pat.   Office   Gaz.   1007;   s.   c„   19   Fed.  Ae/rf  that  it  was  the  dut^  of  the  master 

Rep.   514;   Cornelj    v.   Marckwald.  47  to  a&certain  the  relative  value  of  the  dif- 

Pat.  Office  Gaz.  1353.  ferent   claims,   as   nearly  as  the  nature 

LldUMe    F«e    EtiablUIiBd    After     In-  andcircumstancesof  the  case  permitted, 

filngamest.— The  infringement  was  be-  and  to  charge  the  defendant,  lor  the  use 

fore   any   licence  fee  had   been    estab-  of  the   claims,  such  proportion  of  the 

iiehed.     Orator  insisted  Ihatthe  amount  whole   licence   fee   as  the  testimony  re- 

of  the  licence  fee  should  be  applied  as  a  vealed     they     were    relatively    worth, 

rule  of  damages,  it  nor  appearing  that  Willimanlic     Thread     Co.     v.    Clark 

the   value  of  invention  was  the   same  Thread  Co.,  17  Fed.  Rep.  865. 

""  """^— -  -      -  to  sr— 

When 

i3ges  on  basis  or  an 
established   royalty  for  use   of  several 

of  fact  for  the  master,"  and  "The  court  claims,  only  a  part  of  which   have  been 

cannot  say,  as  a  matter  of  law,  that  the  infringed,  the   burden  of  proofisupon 

licence  fee,  which  did  not  become  estab-  him-to  show  the   relative  value  of  the 

lished   unljl   allerwards,  shall  govern."  claims     which     have    been    infringed. 

Woosler   v.   Thornton,   34   Pat.   Office  Willimanlic     Thread     Co.    w.    Clark 

Gaz.  sfio;  s-  c.,  j6  Fed.  Rep  174.  Thread  Co.,  37  Fed.  Rep.  861;. 

I.  The  patentee  sold    licences  to  use  S.    Where   claims   not   infringed  arc 

a  device  at  a  certain  rale;  the  defend-  merely   structura!   and    comprehended 

ant  used  the  same  devices,  omitting  a  within   infringed   no   apportionment  of 

certain  part.      Held,  an  instruction  to  licence   fee    is     proper.      Witlimantlc 

the  jury  that  when  a  person  without  a  Thread  Co.  v.  Clark  Thread   Co.,   17 

licence  appropriates    the   invention    of  Fed.  Rep.   86j;    Asmuss   t'.   Alden,  34 

another,  t^e  measure  of  damages,  if  a  Fed.  Rep.  902. 

royally    has    been   established,   is    the  4.  Reported  caE^es  of  undoubted  au- 

rcgular  royalty  paid  by  purchasers  and  thority   may  be  referred  to  which  sup- 

licencees,  Iserroneous  under  the  circum-  port  that  proposition   (that  established 

stances.     Birdsall  t.  Coolidge.  93  U.  S.  royalty  is  proper  measure  of  damages), 

64;  B.  c.,  10  Pat.  Office  Gaa.  748.  and  yet  it  is  believed  to  be  good  law  that 

A  licence  fee  is  not  the  proper  meae-  the  rule  cannot  be  applied  without  quali- 

sure    of  damages    if  the  infringemeni  fication   where   the    patented  Improve- 

is  only  a  part  of  the  invention.     Woos-  ment   has   been   used  only  fo  a  limitrff 

tiT  V.  Simonson,  16  Fed.  Rep.  680,  extent  and /i)r  a  short  time ;  XitaX  In  sucli 

"Of  two  or  more  claims  in  a  patent,  a  case  the  jury  should  find  less  than  Ihe 
each  of  value  and  distinct  from  the  amount  of  the  licence  fee.  Birdsall  f. 
other,  one  cannot  equal  all  in  value.  A  Coolidge,  93  U.  S.  64;  Judson  f.  Brad- 
licence  may,  if  he  choose,  bind  himself  ford,  3  Bann.  &  Ard.  PaL  Cas.  533;  s.  c, 
to  pay  the  same  price,  whether  he  use  16  Pat.  Office  Gaz.  171. 
the  same  invention  or  a  part  only,  but  Licenae  Fms  Kurt  bs  tor  tlu  Indlnnd 
at  the  same  time  he  acquires  the  right  Blxbto. — The  sum  paid  for  the  "sole  attd 
to  use  all,  and  so  his  agreement  may  exclusive  right  and  monopoly  of  manu- 
not  be  unreasonable,  but  if  against  an  facturlng"  is  not  a  licence  fee  to  be  used 
infringer  such  a  licence  can  have  any  as  a  measure  of  damages.  La  Baw  f, 
force,  reasonably  11  must  be  in  Ihe  way  Hawkins,  2  Bann.  &  Ard.  PaL  Cas.  561. 
of  establishing  a  royalty  for  the  whole  Nor  wherelhe  infringement  consistedin 
invention."      WestCOtt  ;■.  Rude,  19  Fed.  the  unlf  is  the  lireHre  fee  for  Ike  ajr  of 
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(3)  Measure  of  Damages  Where  Test  of  Licence  Fee  Cannot  be 
Applied. — Where  the  test  of  a  licence  fee  cannot  be  applied  to 
determine  the  amount  of  damages,  the  patentee  will  be  entitled 
to  an  amount  which  will  compensate  him  for  the  injury  to  which 
he  has  been  subjected  by  the  piracy.^ 

an  Invention  or  the  ro^alt^  paid   for  the     was  diverted  by  the  defendant.   LeRoj- 


right  to  sell  and  transfer  to  purchi 
the  right  to  use  a  measure  of  dr~~ 
Coteate  V.  Western  Electric  M 

£Pat.  Office  Gaz.   893;  s.  c, 
»».  146. 

Patentee    U    not    restricted 
licence  fee  in  recovery  against  an 


Tatham,  3  Blatchf  (U,  S.)  474.  " 
law  the  rule  of  damages  Is  not  what  the 
defendant  has  made,  but  what  the  plain- 
tiff has  losi  by  the  infringement."  Mc- 
Combe  -v.  Brodie,  1  Wood  <U.  S.)  153; 
B.  c,  3  Pat.  Office  Gaz.  117;  Cowing  v. 
Rums^,  8  Blatchf  (U.  S.)  36;  ■.  c,  4 


fringer.  "It  is  understood  that  a  licence  Fish.  Pat. 
fee  IB  evidence  and  not  an  absolute  test  Dunafs*  Hnit  b*  Direct,  Vot  Xamata 
«f  value."  Wooster  v.  Thornton,  34  — FaUurs  to  Ssll.— The  prolits  lost  to 
Pat  Office  Gaz.  560;  s.  c.,  13  Fed.  Rep.  the  patentee  must  be  the  direct  and 
49;  E.  c,  J3  Blatchf.  (U.  S.)  112.  He  is  legitimate  fruits  of  the  patent  He  may 
not  limited  to  such  fees  as  damages,  sustain  damages  through  hi*  inabilltj 
but  in  suit  In  equitj  may  recover  in-  to  sell  another  article,  but  they  are  too 
stead  of  damages  the  profits  made  by  remote.  Carter  v.  Baker,  i  Sawy.  (U. 
"  ""     '     '      ""'  Proctor,     S.)  512.     The  watches  manufactured  by 

plaintiif  and  those  by  defendant  were 
different  in  structure  and  appearance. 
Held,  it  was  not  made  to  appear  that 
the  plaintiff  was  entitled  to  damages, 
since  the  damages  must  be  confined  lo 
the  direct  and  immediate  consequences 
of  the  Infringement,  and  not  embrace' 


i«  U.  S. 
Thcrea 


e  arc  few  instances  In  which  a 
patentee  ought  to  be  concluded  bv  a 
former  offer  to  sell.  Bell  v.  Daniefs,  i 
Fish,  Pat  Cas.  372;  s.  c,  i  Bond  (U 
S.)  an;  Parker  v.  Hulme,  i  Fish. 
Pat  Cas.  44. 


of  tlLS  Haanira  af    907;  1 


Samacaa  Wltar«  Tliar*  Is  ITo  EatabllaliMI 
UeaiiM  7m.— What  is  lost  to  the 
patentee  is  the  measure  of  damages. 
Cowing  -D.  Rumsey,  4  Fish.  Pat.  Cas. 
271;;  B.  c,  8  Blatchf.  (U.  S.)  36. 

tn  cases  where  there  is  no  established 
patent  or  licence  fee,  general  evidence 
may   be   resorted   lo  in  order  ' '  -" 


3  Bann.  &  Ard.  Pat  Cas.  45a. 


of  the  utility  and  advantages  of  thi 
invention  over  the  old  modes  or  devir- 
that  had  been  u.sed  for  working  c 
similar  results  is  competent  and  appi 
propriate.  Suffolk  Co.  v.  Mayden, 
Wall.  (U.S.) 315. 

The   profit  made   by   the  defendant     mick 
and  that  lost  by  the  patentee  are  among     340, 
the  elements  which  the  jury  may  con- 
sider.    Philip   V.   Nock,  17   Wall.  (U. 

The  rule  is  to  give  the  actual  dam- 
age or  loss  incurred  by  reason  of  the 
infringement,  and  that  is  the  profits 
which  the  patente*  would  have  made  if 
he  had  not  been  embarrassed  by  the 
interierence  of  defendant's  machine, 
because  the  law  presumes  the  patentee 
would  have  had   the  patronage  which 


But  the  patentee  of  a  hotel  register 
having  advertisements  along  the  edge 
of  the  pages  is  entitled  to  recover  dam- 
ages for  what  he  might  have  obtained 
from  the  advertisers  as  well  as  from  the 
sale  of  the  book.  Hawes  v.  Wash- 
burne,  5  Pat.  Office  Gaz.  491. 

Dun*s««   Barond    T&at    OanMd    — 


of  damages;  and  evidence     Actual  Intarfaruica    of   Daftndaat. — If 

the  patentee  has  sustained  damages  be- 
yond Ihose  arising  from  the  actual  inter- 
ference of  the  defendant  in  making  and 
putting  on  the  market  similar  machines, 
he  may  recover  them.  The  question  of 
damage  is  very  much  at  large.  McCor- 
•  Seymour,   a   Blatchf.  (U.  S.) 

Ifthe  patentee  has  been  compelled  to 
carry  his  stock  over  from  one  season  to 
another,  the  value  of  the  use  of  his 
capital  may  be  taken  into  consideration. 
Carter  v.  Baker,  i  Sawv.  (U.  S.)  513;  s. 
c,  4  Fish.  Pat.  Cas.  404'. 

If  the  patent  is  for  an  entire 
machine,  the  patentee  is  entitled  as 
damages  to  the  profits  he  could  have 
made  in  constructing  and  vending  his 
machine  over  and  above  the  mere  profits 
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.     fiiiiiiiiMiilw  br.  INFRINGEMENTS. 

(a)   What  May  be  Evidence  ef  Damages. — Loss  of  profit  to  the 
patentee  caused  by  competition  of  defendant,*  the  loss  of  sales* 

arising  out  of  Its  manufacture,  that  is,  tjon  he  would  have  made  then.    Covert 
the  mere  profits  of  its   mechanical  con-  v.  Sargent,  38  Fed.  Rep.  337. 
■traction,  and  not  the  profits  that  grew  M/here   there  was  no  evidence  tlul 
out  of  the  exclusive  right  to  manufac-  the   patentee   could    have    constructed 
ture    the   Invention    under  the  patent,  and  sold  any  more  than  he  actually  did, 
.    The  latter  belong  to  the  patentee,  whife  it  is  erroneous  to  take  as  measure  of 
I    the  former,  the  mere  mechanical  profits,  damages   the   amount  of  protits  corn- 
are  excluded  from  the  damages.     Sey-  plainant  would  have  made  if  he  had 
mour  V.  McCormick,  3  Blatchf.  (U.  S.)  constructed     and    sold     the    machines 
aog.  made  and  constructed  bv  the  defendant- 
Allowance  of  mechanical    profits  as  Seymour  v.  McCormiclc,  19  How.  (U. 
deduction     in    accounting    before    the  S.)  96. 

master  In  a  suit   In  equity  dleallowcd.  Patentee  must  establish  by  aatisfac- 

Rubber  Co.  v.  Goodyear,  9  Wall.  [U.  tory  evidence   that  he  would  have  sold 

S.)  788.  more  of  the  patented  articles  than  he 

An  SnUn  Hew  DomvoaltloiL  at  >attar.  did  sell  if  the  infringing  articles  had  not 

—Where  an  Infringing  article  is  made  been   sold,  and  what  profit  he   would 

of  a  patented  new  material  alone,  the  have  made  on   them  and  what  part  of 

measure  of  damagcE  i»  the  entire  profit  such   profit  Is   to  be   assigned    to    the 

patentee  would  have  made  to  the  ex-  invention  patented.     Tngersoll  t>.  Mus- 

tent  of  the  sales  of  defendant.     Welling  grove,  3  Bann.  &  Ard.  PaL  Cas.  304;  s. 

V.  LeBau,  34  Fed.  Rep.  40.  c,  14  Blatchf.  (U.  S.)  541, 

If    the    patentee    manufactures    the  Wluit   May  bv  Tkkan  H   Kaswvra  of 

article  he  Is  entitled  to  the  profits  he  Damicsa. — Where   defendants    had    aX 

would  have  made  if  the  defendant  had  first  bought  large  numbers  of  a  patented 

bought  directly  from  liim.     Putnam  v.  article  from  the  complainant,  and  after- 

Homax,    10    Hiss.    (U.    S.)    546;    s.    c,  wards,   while    manufacturing    it   them- 

Blake  u.  Greenwood  Cemetery,  16  Fed.  selves,   as   wanton   infringers,  did   not 

Rep.  676.  wholly  cease  from  buying  it  from  him. 

1.    Where     a    patentee    granted    no  it  is  a  reasonable  concIusion,sufliciently 

licences  had  no  established  royalty,  but  free   from   doubt,  that,   had    they   not 

manufactured   his   own    locks   in    suf-  infringed,  they  would  have   purchased 

fident  numbers  to  eupply  the  demand,  from  him   as   many  of  the  articles  as 

a   reduction   in   the   price   of  his  own  they     themselves     made      and      used, 

locks  farced  by  the  competition  of  the  Creamer    v.    Bowers,    35     Fed.    Rep. 

defendants,  Is  fair  measure  of  damages.  306. 

Yale   Lock   Co.  !■.  Sargent,  117   U.S.  t.   The    defendant   made   no  profiu 

536.  on  the  manufacture  and  sale  of  carpets 

WUt  FKtentea  Ifnit  Show  to  Bntttla  containing  the  infringing  design.    The 

Bbn  to  DamAges  tot  Loh   of  BiuUibsb  plaintiff  made  a  certain  percentage  oT 

ProSto.— Where  a  patentee  claims,  in  a  proli!  on  the  manufacture  and  sale  of 

suit,  damages   for   a   reduction   of  his  carpets  containing  the  patented  design, 

prices  caused  by  the  defendant  infring-  The  defendant's  carpets  were  far  inle- 

ing   hU   patent,  he  muEt  establish   not  rior    In   quality   and   market   value   to 

only  that  a  reduction  of  his  prices  was  those    of   the    plaintiff.      The    cIrcDJt 

caused   by  the   Infringement,  but   how  court   presumed    that    the  defendant^ 

much   such   reduction    was,   and    how  carpets  displaced  those  of  the  plaintifr 

much     of     It     was      occasioned     by  to  the  extent  of  the  defendant'ssales,and 

the    act    of   the    defendant    and   "how  keld   that   the  entire  profit  which  the 

much  was    due   to   the   fact    that   the  plaintiff  would  have  received,  at  such 

infringing  articles  contained  the  inven-  percentage,  from  the  sale  of  an  equal 

tion  patented.     Ingersoll  n.  Musgrove,  number  of  his    own   carpets   was   the 

I   Bann.  &  Ard.  Pat.  Cas.  304;  s.  c,  14  proper    measure    of   damages.     There 

Blatchf  (U.S.)  i;4i.     It  is  not  necessary  was  no  satisfactory  evidence  that  those 

to   show   by  direct   evidence   that   the  who  bought  the  defendant's  cheap  car- 

plaintifT  would  have  all  or  any  part  of  pets  would  have  bought  the  plaintilTv 

the  sale«  made   by  the  infringer,  but  he  higher   priced  ones  or  that  the  design 

must    prove   facts    and    circumstances  added  anything  to  the  defendant's  price 

which  legitimately  create  the  presump-  or  promoted   his  sale  of  the  particular 
758 


ib.  Google 


flfwHimte.  INFRINGBMENTS.  hmmim. 

and    reduction  in    prices'    caused  thereby,  may    be  evidence 
of  the  damages  suffered  by  defendant. 

{b)  W/tere  Plaintiff's  Invention  Is  Used  in  Ccuj'ututMt  with 
Other  Devices. — Wliere  plaintiff  seeks  to  show  damages  by  t^- 
ing  the  profit  of  the  defendant  as  the  measure  of  his  loss,  he  must 
show  that  his  invention  was  the  cause  of  the  profit  by  the  de- 
fendant,* or  establish  its  proportionate  value.* 

Wbare  Pkteat  li  an  "IneldMtt"  or  Oon- 

plBtfl  DsTloe. — Patent  was  for  a  particu- 

439.  lar  feature  of  s  lock  on  trsv«tling  bag«. 

1.  Where  patent  Ik  for  part  of  machine.  Plaintiff' granted   no  licences,  but  sup- 

deffndant  It  not  reeponsible  Jn  damages  plied  the  trade  himself.     He  proved  hil 

to  manie  extent  as  if  he  had  pirated  the  profit  on  a  single  lock  and  tlie  number 

whole  machine.     Sejfmour  v.  McCor-  of  locks  made  and  sold  in  connection 

m!ck,  16H0W.  (U.  S.)48o.     But  where  with  bags   bj   defendanl.     Held,  only 

the  entire  commercial  value  of  a  ma-  entitled  tonominaldamages.it  notbeing 

chine  depends  upon  a  certain  patented  shown   that  plaintitTB  profits  were  due 

fombination,  nothing  is  to  be  deducted  to   patented   feature,  and   that  plaintjir 

lor  the  value  of  the  machine.     Filield  would  have  had  an  opportunity  to  make 

;■.   Whiftemore,  33  Fed.  Rep.  835.  and   sell  these   lock*  if  defendant  had 

a.  Where  a  patent  is  for  an  im'prove-  not  made  and  sold  them  with  their  bags, 

ment  of  an  elisting  machine  or  contri-  "However    il     maj'    be   wilh    articU^^ 

vance,  the  patentee  In  a  suit  for  dam-  wholly  covered  by  a  patent  for  which 

ages    must  show  by  reliable,  tangible  there  U  ho, or  noconvcnicnt, substitute, 


proof  that  the  value  of  his  contrivance  It  does  not  follow  that  a  purchaser  of 

as  a  whole  was  due  to  the  uee  of  hie  the  principal  thing  with  a  patented  io- 

patented  invention.  Garretson  ii.Clark,  cident  would  go  on  until  he  should  find 

HI   U.  S.  izo;  Kirby  v.  Armstrong,  19  that  particular  kind  of  incident  before 

O.  G.  Pat.  Office  Gaz.  661.  purchasing,"      Roemer    v.    Simon,   40- 

8.  Where  an  inventor   has  invented  Pat.  Office  Gaz.  1456;  s.  c,  31  Fed.  Rep. 

onW  an  Improvement,  and  there  is  a  vio-  41. 

latfonofhlBright underhispatenttouse  No  licence  fee  had  been  prored,  but 

that  improvement  in   connection  with  plaintiff'   was  shown   to  have  made  » 

the  Invention  of  others,  or  In  connection  profit  of  forty  dollars  an  inch  on  width. 

with  a  machine   previously  known  and  of  atone  breaking  machine  sold  by  him. 

used,  his  damages  must  be  limited  to  They,  however,  embraced    invention* 

the  value  of  his  improvement  in  con-  covered  by  patents  other  than  that  for 

nection  with  the  other  elements  of  the  infringementof  which  suit  was  brought, 

machine.     Seymour  v.  McCormick,  16  Held,  in  absence  of  proof  how  much 

How.  (U.  S.J  480,  Goulds  Mfg.  Co.  v.  was  profit  due   to   such  other  patent*. 

Cowing,    I    Bann.   &    Ard.   Pat.    Caa.  and   how   much   was  due  to  manufaC' 

J 75;  E.  c.,  13  Blatchf.  (U.  S.)  243;  s.  c,  8  turers'  profits,  he  waa  entitled  to  nom- 

'at.  Office  Gaz.  177;  Star  Salt  Castor  Inal  damages  only  against   the  respon' 

Co  t>.  Crossman,  4  Bann.  &   Ard.   Pat.  dent     Blake   v.   Bobertson,  94    U.  S. 

Cas.  s66-  738. 

In  a  suit  in  equity  for  infringement  of  Damages  must  be  nominal  where  the 

a  patent  for  a  design  for  carpets,  where  infringementof  a  patent  was  established, 

no    profits    were    found    to    have   been  and  il  appeared  that  other   methods  in 

made   bv    defendant,   circuit  court   al-  common  use  produced  the  same  results 

lowed  plaintifiTas  damages.  In  respect  to  with  equal  facility  and  costs,  and  there 

the  yards  of  infringing  carpets  made  and  was  no  proof  of  the  eiaction  of  a  licence 

sold  by   defendant,  the    sum   per  yard  fee  for  the  use  of  the  invention  and  its 

which  was   the  profit    of    plaintiff    in  general  payment.  Black  v.  Thome,  111 

making  and   selling   carpets  with  pat-  U.  S.  i!i. 

ented  design.     Meld,  that  such  award  of  If  the   patent  was  useful  when  in> 

damages  was  improper,  and  that  only  vented,   and   was   an    improvement  of 

nominal  damages  should  have  been  af-  actual  value  over  what  then  existed,  the 

lowed.     Dobson  T>,  Carpet   Co..  114  U.  fact  that  something  else  was  invented 

S.  439.  afterwards   would    not   take  aw^    its 
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(c)  Profits  of  Defendant  as  Measure  of  Damages. — Defendant's 

Erofit  can  only  be  taken  as  measure  of  damages  in  an  action  at 
iw  under  peculiar  circumstances,  where  no  other  rule  can  be 
applied.' 

entire  nlue.     A  man  who  hai  a  patent  Tucker,  i    Dead^  (U.  S.)  649:  Burdell 

owni   it   ai  property,   and  If  anybodj  v.  Denlg,  3  Fiih.  Pat  Cas.  588, 
•eea  at  to  Infringe  he  la  bound  to  paj        What  AMBracr  ol  Fnwf  B««nlz«^— A 

Its   fair  value,  and  the  Tact  that  there  patentee   U   not  able  to  give  the  exact 

may  be  aomethlng  else  just  as  good  aa  amount  of  damage*   that  he  hai  bus- 

that,   or  better,  doei   not    deatro.v   Its  talned  with  utmost  accuracy.     It  i«  not 

value,  but  It  may  aSect  jour  judgment  in  his  power.    He  doea  the  beat  he  can. 

what  ita  Talue  la.     Nat.  Car  etc.  Co.  v.  If  he  is  wrong  in  bis  calculation  the  de- 

Tene  Hatite  Car  etc.  Co.,  a8  Pat.  Office  fend  ant  can  put  him   right.     Conovcr 

Gai.  ioo7;a.ci9Feb.  Rep-si^.  p.  Rapp,  4  Fish.  PaL  Cas.  57. 

■aklBs,  ■aUliic  and  UaliiB,  for  Wliloh       Olnunstaiuaa  Atteadlac  Proof. — If  ■ 

Dunac*.— It  is  the  making  and   sellli^  party  wilful Ij   infringe*   a   patent,  tlie 

to  be  used,  not  the  aelllng  or  buying,  or  proof  of  loss  must  be  Interpreted  liber- 

making  atone,  for  which   full   damages  ally  in  favor  of  the  patentee.     Blgelow 

are  usually  given.    Hogg  v.  Emerson,  Carpet  Co.  v.  Dobson,   ai    Pat.   Office 

II  How.  (U.^.)  587.  Gaz.  1100;  s.  c,  10  Fed.  Rep.  385-    O' 

For  the  mere  making  of  a  machine,  if  the  defendant  keeps  back  iacts  and 

without  aelllng  or  using  it,  the  damages  showa  an  unwillingness  to  let  the  truth 

would  be  nominal.     Carter  v.  Baker,  4  out,    then    the   jury    may    draw    the 

Hsh.  Pat.  Cas.  404;  t.  c,  I  Sawj'.  (U.  *tronge*t  Inference*  against  him.     Nat. 

-  ■     la.  Car  etc.  Co.  v.  Terr*   Haute  Car  etc 

e  value   of  some   patents  consists  Co.,  a8  PaL  Office  Gaz.  1007-,  Creamer 

chiefly  In  the  right  to  use;  of  others,  In  «.   Bowers,   30   Fed.   Rep.    185.      But 

the  right  to  tell.     Infringement  by  sell-  where     the    defendant     produces    hia 

ing    and    Infringement    by    uelng  the  books,  furnishes  all  the  evidence  in  Ilia 

patented   article   are  essentially  differ-  power,  and   is  fairly  candid,  no   infer- 

ent   Invasions   of  the  right  of  the  pat-  ences  except  those  which  can  be  faidy 

ented   property.     Colgate   v.   Western  drawn   should  be  drawn   against   him. 

Union    Telegraph    Co.,   38  Fed.  Rep.  Nat.   Car   Brake   Co.  v.  TuTre   Haute 

146.  Car  &  Manufacturing  Co.,  i3  Pat  Of- 

Btudea    Of   Proof.— The    burden     of  fice  Ga^.  1007;  s.  c,   19  Fed,  Rep.  (14- 
thowlng   tlie  extent  of  damages  rests         1.  It  la  only  where,  by  the  peculiar 

on  ttie  patentee.    Carter  v.  Baker,  i  circumstances  of  the    case,   no   other 

Sawy.   (U.   S.)   513;  Nat.   Car   Brake  rule   can   be   found,     the    defendant's 

Co.  V.  Terre  Haute  Car  &  Mfg.  Co.,  38  profits    become    the    criterion   of   the 

Pat  OBice  Gai.  1007,     If  he   rests  hia  plaintiff's   toss.     Seymour   v.  McCor- 

case  after  merely  proving  infringement  mick,  16  How.  (U.  S.)  480. 
he   maybe  entitled   to   nominal  dDm-         Defendant's   proHts   are  not  the  pri- 

age",  but  no  more.     Burdell  -o.  Denig,  mary  or  true   criterion   of  damages  in 

1    Fish.     Pat.     Cas.    jS8;  Calkins    v.  an   action   at   law.     That  rule  applies 

Bertrand,  10  Biss.  (U.  S.)  445J  s.  c,  8  eminently    and    mainly    to    cases    in 

Fed.  Rep.  755.     In  the  absence  of  all  equity.    In  the  absence  of  satisfactory 

evidence  beyond  the   mere  violation  of  evidence  of  either  class  in  the  forum,  to 

the   right,  the  law  presumes  a  nominal  which  it  is  most  appropriate,  the  other 

damage.      Whittemore    v.    Cutter,    i  may   be  resorted  to  as  one   of  the  ele- 

Gall.   (U.  S.)  429.     And   actual   dam-  '-    '^''-    " -        "^       - 

ages  must  be   actually  proved  and  can 

not   be  assumed   as   a  legal  inference 

from  any  facts  which  do  not  amount  to        The  damages  are  not  to  I>e  estimated 

actual  proof  of  the  fact.     Seymour  v.  for  the  whole  term   of  the   patent,  but 

McCormick,  16  How.  (U.  S.)  4S0.  only  for  the  period  of  the  infringement. 

The  plaintiff  must  show  his  damages  where   the   licence   fee   Is  not  taken  aa 

liy  evidence.    They  must  not  be  left  to  the  measure  of  damages.  Suffolk  Co.  v. 

i:onjecture  by  the  jury.     They  must  be  Hayden,  3  Wall.  (U.  S.)  315. 
proved,  not  guessed  at  Philip  v.  Nock,        The  rule  of  damages  should  be  the 

17  Wall.  (U.  S.)  460;  Carter  v.  Baker,  value  of  the  use  of  the  machine  during 

4   Fish.   Pat.   Cas.   404;    Spaulding   v.  the  time   of  the   illegal  uae.     WUtte- 
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(4)  Increase  of  Damages. — Whenever  a  verdict  is  rendered  for 
the  plaintiff,  the  court  may  enter  judgment  thereon  in  any  sum 
above  the  amount  found  by  the  verdict  as  the  actual  damage, 
according  to  the  circumstances  of  the  case,  not  exceeding  three 
times  the  verdict.* 

When  the  Increase  Will  be  Added. — The  court  will  increase  the 
<lamage5  when  the  infringement  is  deliberate  and  intentional* 
This  provision  does  not  extend  to  profits.' 

(5)  Forfeiture  of  Damages  by  Failure  to  Mark  in  Accordance 
with  Statute. — (For  statute,  see  note  4.) 

more  n.  Cutter,  i  GalU  (U.  S.)  478;  1 
«,  I  Rob.  Pat  Cas.  40. 

Counsel   Tee*  cannot  be  Included  in  478;  b.  c,  1  Rob,  Pat.  Cas.  40;  Evana  v. 

the  verdict     Philip  -u.  Noclt.  17  Wall.  Hettfck,  3   Wash.   (U.  S.)  408;  a.  c,  1 

(U.  SO   460;  Teese   v.   Huntin^on,  33  Rob.    Pat   CaB.  166;  Molte  v.  Bennett, 

Kow.   (U.  S.}   a;   Parker   v.  Hulme,  1  3  Fish.    Pat.   Cas  643;   Livingiton  v. 

Fish.  Pat  Cas.  44;    Stimpson  v.   Rail-  Jones,  3  Fish.    Pat.   Cas.   307:    ■.  c,  3 

road  Co,  1  Wall.  Jr.  (C.  C.)  164.  Wall.  Jr.  (C.  C.)  330. 

Act  of  1870,  giving  damages  in  court  Kot  OItmi  to  Aaalfnaa. — Treble  dam- 

ofequit}',  does  not  authorize   recovery  ages   will   not  generaltj' be  given  to  an 

ofcounsel   fees   as  damages.     Bancroft  assignee.     Schwartzel  v.  HoTenshade,  3 

»-Acton,  7  Blatchf.  (U.  S.)  505.  Bond  (U.   S,)   39;    s.   c,   3   Fish.   Pat 

1.  Rev.  Stat,  4  4919.  Cas.  116. 

S.  If  tile  infringement   is   delllierate  S.  The  statute  authorizes  "increase" 

and   intentional   the  court  will  Increase  ofdamagesonl^,  not  of  gains  and  profits, 

the  damages.     It  is  not  reasonable  that  Campbell  v.  James,  5  Bann.  &  Ard.  Pat. 

an    inventor    should   be   compelled   to  "^       '"    '•    •        '        <-..-»          =- 
spend    liis    means    in    protecting  hlm- 

aeif  vrithout   indemnity,  and   so  prac-  Where   a  disclaimer  is  necessary  but 

tically  lose  the  benefit  of  the   invention  was  not  filed  before  commencement  of 

which  the  law  designed  to  procure  him,  suit,   actual   damages  would  seem,  as  a 

Russell   V.  Place,  j   Fish.  Pat.  Cas.  136;  general  rule,  to  be  all  that  can  be  reas- 

«.  c,  9   Blatchf.   (U.   S.)    173.    So  also  onably   clalmedi    but  cases   may   arise 

where  the  Infringement  is  "wanton  and  where  the  circumstances  are  aggravated 

eiraevering."  Bell  v.  McCollough,  i  m  which  the  power toincreaseuiedam- 
ond  (U.  S.)  194)  E.  c,  I  FlEh.  Pat  ages  should  be  eiercised.  Guvon  v. 
CaB.380.  Orwhere  a  man  manufactured  Serrcll,  i  Blatchf.  (U.  S.)  344. 
a  device  knowing  that  another  was  the  *.  It  shall  be  the  duty  of  all  paten- 
inventor.  Lyon  v.  Donaldson,  34  Fed.  tees,  their  assigns  and  legal  representa- 
Rep.  789.  tives,  and  of  allpersons  making  or  vend' 

Ha  InenaM  of  Dmiuicm  Where  tha  Ing  any  patented  article  for  or  under 
S«lt  Ii  Karalr  tOr  DoUecUoii. — But  the  them,  to  give  suRiclent  notice  to  the  pub- 
spirit  of  the  act  does  not  include  suits  He  that  the  same  is  patented  either  by 
t>rought  upon  an  expired  patent  which  Rxing  thereon  the  word  "patented"  with 
arc  merely  casesof  collection,  the  sole  the  day  and  year  the  patent  was  granted, 
object  being  the  collection  of  damages,  or  when,  from  the  character  of  the  arll- 
Beil  V.  McCollough,  1  Bond  (U.S.)  cle,  this  cannot  be  done,  by  fixing  to  it, 
194;  s.  c.,  I  Fish.  Pat.  Cas.  3S0.  Mor  or  to  the  package  wherein  one  or  more 
merely  where  the  defence  was  active  of  them  is  enclosed,  a  label  containing 
and  annoying.  Welling  v.  La  Bau,  35  the  like  notice;  and  In  any  suit  for  In- 
Fed.  Rep.  303.  fringement  no  damages  shall  be  recov- 

Inaraaae  of  DuuajtaalBftrtlMOatLrt. —  ered   by   the   plaintiff  except  on  proof 

The  trebling  of  damages  is  a  matter  that  that  defendant  was  duly  notilied  of  the 

rests   in   the   discretion   of  the    court,  infringement,  and  continued,  alter  such 

Slirapson  v.  Railroads,  i  Wall.  Jr.  (C.  notice,  to  make,  use  or  vend  the  artkio 

0  164;  s.  c,  a  Robb.  Pat  Cas.  395.  so  patented.     Rev.  Stat.,  4  4900. 

The  jury  should  estimate  the  single  The  penalty  imposed  by  the  statute 

datnages,and  the  court,  If  it  sees  proper,  for  a  failure  to  mark  patented  article* 

will  treble   the   damages  found  by  the  Is  only  the  taking  away  of  the  right  to 
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(6)  Ignorance  of  Existence  of  Patent — Conduct  of  Patenltf  Mili- 
tating Damages. — Ignorance  of  the  existence  of  a  patent,'  and 
the  action  of  the  patentee,'  may  mitigate  the  damages. 

(7)  Interest  on  Damages.— V/here  a  royalty  is  taken  as  the 
measure  of  damages,  interest  may  be  allowed  from  date  of  in- 
fringement,^ and,  generally,  the  jury  in  estimating  damages  may 
take  into  account  the  interest  if  they  choose,  and  allow  it  as 
damages.* 

S.  Proflta. — (i)  Princip/e  omvAick  Awarded.^-The  rale  in  equity 
is  that  the  amount  of  profits  received  by  the  unlawful  use 
of  the  machine  is  in  general  the  damage  done  the  owner  of 
the    patent.'     It    is  said  that   the  infringer  is  converted  into  a 

recover  datnsges.     Good^eur  v.  Atlyn,  Blatchf.   (U.   S.)  33;  t.  c,  3  FUh.  P«l. 

6  Blatchf.  (U.  S.)  33;  6.  c,  3  Fish.  Pat.  Cas.  374. 

Cos.  374-  Where  infringing  mttcblne  hai  been 

The  complainant  claimed   that  such  used  b^  two  Bucceesive  companies,  the 

marking  would  be  10  expensive  as  to  niaKter  should  ascertain  to  what  d^ree 

exhaust    his    profit;    it    was    however  each  infringed.    Turrill  r.  IlL  Cent  R. 

shown  that  the  device  could  have  been  Co..  3  BisG.  <U.  S.)  71. 
stamped  according  to  law.     Held,  that         In  a  suit  against  three  defendants,  It 

die  impossibility  or   impracticability  of  is  proper  to  award  against  all  three  the 

stamping     patented     articles     is     not  profits    made   by   them    jointly    while 

dependent  upon  the  question  of  pecun-  partners,  and  agflinat  two  of  them  the 

iary  loss   or   gain;  hence   complainant  profits  they  had  made  aQer  their  part - 

debarred     from     recovering    damages,  nership  with   the  third  defendant  was 

Putnam   v.  Sudhoff,    i    Bann.  &    Ard.  dissolved,  and   while   they  were   using 

Pat.  Cas.  198,  the  patented   invention  in  conjunction 

But   In   such   case,   if   the   packages  with    a   third   party  not   a  defendant, 

containing    the    articles    are    stamped  Herring  tj.  Gasc,  3  Bar 
according  to  the  statute,  it  Is  sufiicient.  ^.   .  .t  ..-   ^. 

Sessions   v.    Roroadka,  18   Pat.   Office 

Ga2.  721;  B.  c.,  II  Fed.  Rep.  134.  patent  does  not  furnish  a  reason  for  t\- 

Wlwia  Aetaal  XoUee  OlTan. — Where  lowing  no  damages-,  nor  does  the  intent 

article  has  not  been  marked   patented  not  to  injure,  though  the   latter  may 

when   any  equivalent   notice   has   been  mitigate  them.     Hogg  o.  Emerson,  11 

given,  the  defendant  has  been  notified.  How.  (U.  S.)  (87;  Parker  v.  Corbin,  4 

and  any  notice,  verbal  or  written,whtch  McLean  (U.  S.J  46?;  s.  c,  a  Rob.  Pat. 

includes     a     spccificatian     when     the  Cas.  736. 

patent  was  granted  is  sufficient.     N,  Y.        9.   Nominal    damages   only   will    be 

etc.   Assoc.   V.   Tilden,  23   Pal   Oflice  given    if  the  jury   think   the  patentee 

Gaz,  371;  %.  c.  14  Fed.  Rep.  740.  acted  in  such  a  manner  that  thedefend- 

DnpUul  notice.— The  complainant  ant  was  misled.  Adams  ij.  Edwards,  i 
and  defendant  had  been  in  partnership  Fish.  Pat.  Cas.  i;  Wasbume  i'.  Gould, 
manufacturing  a  machine,  the  patent  3  Story  (U.  S.)  isi;  s.c,  1  Rob.  Pat- 
being  owned  by  plain ti£F;  the  partner-  Cas.  206,  Or  if  the  patentee  graluitous- 
ship  was  dissolved  and  plaintiff  sued  ly  authorize  a  party  to  manufacture 
defendant  for  continuing  the  manu-  and  use  the  patented  Invention.  Proctor 
facture;  defendant  alleged  that  plaintiff  v.  Brill,  4  Fed.  Rep.  415. 
had  not  marked  articles  patented.  S.  Locomotive  Safely  Truck  Co.  i-. 
Held,  the  statute  had  no  application  to  Penn.  R.  R.  Co.,  5  Bann.  &  Ard.  Pat. 
such  a  case.  Herring  v.  Gage,  1^  Cas.  (C.  C.)  30S;  s.  c,  J  Fed.  Rep. 
Blatchf  (U.  S.)  124;  s.  c,  3  Bann.  k  ' 
Ard.  Pat.  Cas.  396. 

8«le  by  Othora.— If  the  complainant 

does  not  sell  the  patented  articles,  the  Bl'atcKf  (U.  S.)  340. 
objection    that     tiie    articles    sold    by         B.  "It  takes  awav  the  motive  of  thein- 

others  were  not  piopcrly  marked  will  fringer  of  patented  rights  to  make  him 

be  of  no  avail.     Goodyear  v.  Allyn,  6  pay  the  profits  of  his  labor  to  the  owner 
7fi-i 
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trustee  as  regards  the  profits  made,'  or  rather  that  the  court  of 

equity  will  award  as  a  substitute  for  legal  damages  a  compensa- 
tion measured  by  the  rule  that  courts  of  equity  apply  in  the  case 

of  a  trustee  who  has  wrongfully  used  trust  property  te  his  own 
advantage.* 

(3)  Definition. — Profits  are  the  gains  upon  any  business  when 
both  receipts  and  payments  are  taken  into  account,  and  are  con- 
fined to  the  actual  advanti^e  gained  by  the  infringer.* 

of   the   pstent."      Dean   t.  Mason,   20  The   reasons  which    have   led    to   the 

How.  (U.  S.)  198.  adoption  of  this  rule  are:   thatItconie» 

1.  The  rule  In  Buits  of  equity,  of  nearer  than  any  other  to  doing  coin- 
ascertaining  the  profits  which  defend-  plete  justice  between  the  partiea;  that 
ant  has  made  \tj  use  of  plaintifTa  in-  in  equity  the  profits  made  by  an  in- 
vention, stands  on  a  different  principle  frlnger  of  a  patent  belong  to  the  paten- 
from  that  in  suits  at  law.  It  is  that  of  tee,  and  not  to  the  infringer,  and  that 
converting  the  infringer  into  a  trustee  it  is  inconsistent  with  the  ordinary 
as  reeards  the  proHts  thus  made;  and  principle,  and  practice  of  the  courts  of 
the  adjustment  of  these  profits  is  sub-  chancerys  eitlier  to  let  the  wrong  doer 
ject  to  all  the  equitable  considerations  profit  by  his  own  wrong,  and  on  the 
which  are  necessary  to  do  complete  other  hand  to  make  no  allowance  for 
justice  between  the  parties,  many  of  the  cost  and  expense  of  conducting  his 
which  would  be  inappropriate  in  a  trial  business,  or  to  undertake  to  punish  tiim 
by  jury.  Packet  Co.  v.  Sickles,  19  by  obliging  him  to  pay  more  than  a 
Wall.  (U.  S.)  611.  fair     compensation      to      the     person 

That  rule  (infringers'  profits  as  cri-  wronged.      Tilghman   v.   Proctor,   135 

terion  of  damages)  applies  universally  U.  S.  136. 

and  msinly  to  coses  in  equity,  and  is  Upon  a  bill  in  equity  by  the  ownei' 
based  on  ttie  idea  that  the  plaintiff  shall  against  infringers  of  a  patent,  the  plain- 
be  converted  into  a  trustee  as  to  those  tiff  is  entitled  to  recover  the  amount  ol" 
profits  for  the  owner  of  the  patent  gains  and  profits  the  defendants  have 
which  he  infringes;  a  principle  which  made  by  the  use  of  his  invention.  Liv- 
It  is  very  difficult  to  apply  before  a  jury  ingston  v.  Woodworth,  15  How.  (U.  S.) 
but  quite  appropriate  on  a  reference  to  346. 

a  master,  who  can  examine  defendant's  B,   Rubber  Co.  v.  Goodyear,9  Wall, 

books  and  papers  and  examine  him  on  (U.  S.J  7SS. 

oath,  as  well  as  his  clerks  and  employes.  The   rule   of  damages   Is  the  profit,, 

Burdell  v.  Denig,  gj  U.  S.  716.  which   have  been   derived  by  the  de- 

1.  The  general  rule  of  computing  the  fendant   by   means    of   the    invention 

infringer's  profits   has  been  sometimes  over  any  other  mode  which  the  defend- 

■aid  to  be  upon  the  theory  that  the  in-  had  a  nght  to  adopt.  Serrill  v.  Collins, 

fringcr  is  converted  into  a  trustee  for  the  1  Pish.  Pat-  Cas.  389. 

owner  of  the  patent  as  regards  the  profits  The  profit  which  the  infringer  makes 

made  by  the  use  of  his  invention,  but  it  or  ought  to  make,  not  what   profit   the 

is  more  strictly   accurate  to  say  that  a  plaintiff  shows   he   might  have  made, 

court    of  equity   which   has   acquired  governs  the  measure  of  damages.   Bur- 

upon   some  equitable  ground  jurisdic-  dell   f.  Denig,  92  U.  S.  716.     Infringer 

tlon  of  a  suit  forinfringement  of  apat-  is   liable   for   actual,  not   for  possibly 

ent,   will   not   send   the   plaintiff  to   a  gains.     Tilghman   f.   Proctor,   laj  U. 

court   of  law  to   recover  damages,  but  S.  136, 

will  itself  administer  relief  by  awarding.  Profits   are   to   be  computed  and  as- 

■s  an  equivalent  or  substitute  for  legal  certained    by    finding    the     difference 

damages,    a    compensation     computed  between   cost   and   yield.    The   calcu- 

and   measured   by  the   same   rule   that  lation  is   to  be  made  as  a  manufacturer 

courts  of  equity  apply  to  the  case  of  a  calculates   the   profits   of  his  business, 

trustee  who   has  wrongfully   ueed   the  Rubber  Co.  »,  Goodyear,  i   Fish.  Pat. 

trust  property  to  his   own   advantage.  Cas.  499;  Brown   v.   Piper,   i    Holmen 

Tilghman   v.   Proctor,  125  U.  S.  136;  (U.    S.)    196;  s.   c,  6   Fish.   Pat.  Can. 

Root  V.  R.  R.  Co.,  105  U.  S.  184.  340. 

Iiwwa  tat  AOopUim  of  Thia  Kola. —  Aetnal  Praflt,  Mot  Vbat  Ooold  BaT« 
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(3)  Profits  Where  Complainant's  Devue  Is  Used  with  Other 
Device  or  Is  Merely  an  Improvement. — If  any  portion  of  the 
profits  arose  from  an  improvement  made  by  the  defendant,*  or 
if  the  patent  covers  only  some  features  of  a  machine,*  or  the 
patent  is  for  an  improvement  on  an  old  machine,'  the  com- 
plainant is  entitled  only  to  the  profits  arising  from  his  own 
mvention. 

Been  1Ib4U. — An   allowance  of  profits  recover)'  must  be  limited   accordinglj. 

which   the   defendant  could  have  made  Philip  -a.  Nock,  17  Wall.  (U.  S.)  460. 

with  reasonable  diligence  is  erroneous.  The    defendant    used    the    patented 

Dean   V.  Mason,  ao   How.  (U.  SO  198;  device  along  with  other  devices.    Held, 

Livingstone   v.   Woodworth,  15   How.  the  enquirv  In  the  accounting  should  be 

■"   "•      '    "                  New  Yor'      '  '-—'-^    ■-    --    ----            -    ■ 


<U.  S.)  546;  Munson  v.  New  York,  16     limited   to   i 


Fed.  Rep.  560. 

The  estimate  of  profits  mi. 
not  upon  the  capacity  for 
but  upon  the  actual  product 
.   Carpet  Co.,  2   " 


t  of  the   profits 


t  be  based, 

iroduction, 

3n.     Web- 

Ard. 


S>tey,5  E 


PaLCas.  67;  Burdett 
&  Ard.  PaL  Cas.  30S. 

t.  When  FoTtlon  of  Proflte  Atom 
ftom  ImproTementa  of  Defendant. — If 
any  portion  of  the  profits  arose  from 
an  improvement  made  by  defendant, 
they  do  not  belong  to  the  patentee. 
Carter  v.  Baker,  4  Fish.  Pat.  Caa, 
404;  8.  c,  I  Sawy.  (U.  S.)  511.  If  de- 
fendant has  cheapened  the  cost  of  pro- 
ducing the  infringing  device  bj  aa  im 
provement  of  his  own,  he  is  entitled  tc 
a  corresponding  credit  in  the  a  -  - 
talnment  of  the  profits  which  the 
plainants  are  entitled  to  recover, 
son  *.  Graham,  33  Wall.  (U.  S.)  a6i 
See  further,  infra,  this  title.  Deduc- 
tions TO  BB  Allowed 

How  BoTden   of  Proof  Rests    Wlisr* 
Dettudant  Has  Hade  ImproTementi. — 

If  a  portion  of  the  profits  are  to  be  ac- 
credited to  an  Improvement  of  the  de- 
fendant, the  burden  rests  upon  him 


by  defends 
suit  of  the  improper  use  of  the  improve- 
ments patented.  Liltlefield  o.  Perrj, 
21  Wall.  [U.  S.)  20s. 

If  a  patent  covers  only  one  of  many 
features  of  a  machine,  the  patentee  is 
not  entitled  to  the  profits  arising  from 
the  whole  machine,  but  merely  to  the 
gains  arising  from  the  special  feature. 
Calkins  v.  Bertrand,  10  Dies.  (U.  S.) 
44S- 

Inventlona  covered  by  patents  other 
than  the  complainant's  were  embraced 
in  the  machine  of  dcfendanti  it  was  not 
shown  how  much  of  the  profit  was  due 
to  other  patents.  Helit,  complainant 
only  entitled  to  nominal  damages. 
Blake  I'.  Robertson,  94  U.  S.  718. 

1.  Plaintiff  must  show  the  particu- 
lar profits  which  accrued  to  the  defend- 
ant from  using  his  imnrovement  Black 
■o.  Munson,  2  Bann.  &  Ard.  Pat.  Cas. 
6]ji  Calkins  v.  Bertrand,  10  BIss.  (U. 
S.)  44S;  s.  c,  8  Fed.  Rep.  755. 

Where  patent  Is  for  improrement  and 
not  for  entire  machine,  plaintiff  must 
give  evidence  tending  to  separate  or 
apportion   the   defendant's   profit! 


show  it  and  the   amount  affirmatively,  the   patentee's   between    the    patented 

Carter   v.   Baker,   4    Fish.     Pat.  Cas.  features   and   the   unpatented  features, 

404;  s.  c,  I  Sawy.  (U.  S.)  5TJ.  and  such  evidence  must  be  reliable  or 

Platntiifs  had  made  a  device  which  tangible,  and  not  speculative  or  conjec- 

was    unmarketable.       Defendants    had  tural.     Garrelaon    v.  Clark,    iii    U.  S. 

made    improvement  on  it  which  ren-  no. 

tiered     it     marketable.     Complainants  I>etlrn   Patent. — PlaintifT  must  show 

failed  to  show  what  profits  arose   from  what  profits  or  damages   are  attriliuta- 

the  original   invention,  apart  from  the  ble  to  use  of  infringing  design.     Dobeon 

improvement;   ktld,  only    entitled    to  v.  Doman,  118  U.  S.  10. 

--rainal  damages.     Bostock   v.  Good-  If  an  invention  consists  merely   -■■ -- 


:  Gaa.  1047;  Garret- 
son  »7 Clark,  in  U.  S.  110;  Dobson  v. 
Carpet  Co.,  114  U.  S.  439. 

3.    The    patentee    had    invented 


iprovement  on  an  old  machine,  the 
tentce  is  entitled  only  to  the  proilit  of 
e  improvement,  even  though  he  had 
control  of  the  market  v  " 


\T  and  hinge  for  an   inkstand.    The  the  infringeraeni  began.     Gerretson  v. 

tjefendants  used  the  hinge.    The  court  Clark,  3  Bann.  &   Ard.  Pat.  Cas.  351; 

Add   that   where   the   infringement   is  s.  c.  15  Blatchf.  (U.  S.)  70. 

confined  to  a  part  of  the  thing  sold,  the  Srldeaee  Wut  Hot  be  Ooa)ettanL — 
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Ca-vantlM  te.  INFRINGEMENTS.  Profit.. 

£3rci^/«w.— -Where  the  invention,  though  an  improvtmenl^ 
adapts  the  machine  to  a  particular  use,  and  there  is  no  way  open 
to  the  pubhc  to  supply  that  use,  the  patentee  is  entitled  to  th^ 
entire  profits.* 

(4)  Measure  of  Profits — Construction. — Where  the  proiit  is- 
derived  from  the  construction  of  the  thing  patented,  the  infringer 
must  account  for  the  whole  profit  arising  from  the  construc- 
tion* 

(5)  Measure  of  Profits^Use. — The  profits  of  an  infringer  art 
the  worth  of  the  advantage  he  obtained  by  his  illegal  use  of  paten- 
tee's invention.*  where  the  gain  is  directly  traceable  to  the  use 
of    the   invention;*   they    are    the    saving  arising  directly  from 

Where  the  patentee  of  an  improvement  patent.     Held.,   the    profite    to    be    re- 

EdlE  toshow  that  the  useof  hiBmachin-  covered   were    the    difference   between 

erv,  in  connection  with  other  machinery,  what  it  cost  the  defendantB  to  make  and 

produced  a  definite  part  of  the  whole  Bell  the  partial  set,  and  what  it  brought 

profits,  hU  recovery  of  profits  must  be  them,  notwithstanding  thej'  might  havi: 

nominal  onljr.     Kirbj'  v.  Armstrong,  10  employed    the   horizontal  set.     Burdett 

BiBS,  <U.  S.)    135;   ».  c,   19  Pat.  Office  v.     Estev,    5  Bann.  &    Ard.     Pat.    Ca". 

Gaz.  661.  308. 

ir  the  estimate  at  profits  ia  a  mere  8.  The   profits    of   an    infringer   are 

conjecture  without  any  reliable  baeis,  ft  not  all  he  made  in  the  bugineGs  in  which 

cannot  be  the  basis  ofa  decree.     Loco-  he  used  the  invention,  but  they  are  Ihe 

motive  Safety  Truck  Co.  v.  Penn.  R.  R.  worth  of  the  advantage  he  obtained  by 

Co.,  S  Bann.  &  Ard.  Pat.  Cas.  314.  such  use--or,  in  other  words,  the  fruits 

1.   WHara   nitantoe   BnUUed   to   Bn-  of  that  advantage.     News  -o.  Conover. 

tin  FroflU.— Although  a  patented  in-  11  Pat.  Otfice  Gaz.  IIII. 

vention  is  only   an   improvement,  yet  if  The     advantage    the    defendant  ob- 

the  improvement  is  required  to  adapt  tained,  or  might  by  skill  have  obtained, 

the   machine   to   a  particular   use.  and  by  using  the   patented  device  over  the 

there  is  no  other  way  open  to  the  public  use  of  the  old  device,  and  the  value  of 

to  supply  the  demand   for  that  use,  the  this  advantage  in  money.     Campbell  v. 

patentee  is  entitled  to  the  entire  profits.  Barclay,  5  Biss.  (U.  S.)  179. 

Goulds  Mfg.  Co.  -D.  Cowing,  105  U.  S.  Bicaptlon.^The  defendant's  gain  was 

Ijj.  directly  traceable  to  the  use  of  the  in- 

'  Although    the    patent   Is   for   an   im-  vention.     ^eW,  the  proper  inquiry  was 

provenient,yet  if  the  improved  article  is  not    what   saving    he     had    made    by 

a  new  and'difTerent  species,  a  specific  using  the    patented  device  over  using 

article  having  a  peculiar  value   because  other  devices,  but  what  saving  he  had 

of  the  patentee's  discovery  or  invention,  made  directly  by  using  the  patented  de- 

the  account  will  be  taken  for  the  profits  vice.     Herring  v.  Gage,  15  Blatchf.  (U. 

on  the  whole  article,  and  not  merely  on  S.)  134;  s.  c,  3  Bann.  &  Ard.  Pat.  Cas. 

the  improvement.     Livingston  v.  Jones,  396. 

J  Wall.  Jr.  (U.   S.)   330;   B.  c.   a   Fish.  Where  the  invention  is  used   in  con- 
Pat.  Cas.  207.  nee tion  with  a   machine,  the  profits  an 

3.  If   the    profit  Is  derived  from  the  the  whole  are  not  to  be  apportioned  ac- 

construction  of  the  thing  patented  as  an  cording  to  the  cost  of  each  part  respecl- 

cntiretv,  the  infringer  must  account  for  ivefy,  or  to  be  divided  according   to  the 

whole  "profit,  and   not  merely    for   the  cost  of  the   machine  and   improvement 

difference      t>elwcen      the     profit      on  respectively,  but   are   to   be     computed 

that  and  on   some  other  thing.     Eliza-  according  to  the  profit  on  the   improve- 

beth  V.  Pavement  Co.,  97  U.  S.  ufi.  ment  when  sold  separately.      Graham  T. 

The  defendants  used  thepatentee'sin-  Mason,  23  Wall,  (U.  S.)  261. 
vention  of  n  partial  set  of  organ  reeds  4.  ImproTament. — Where  the  corn- 
placed  in  a  certain  position  in  the  organ ;  plainant's  invention  is  an  improvemei* 
a  partial  set  placed  in  another  position  upon  an  existing  machine  by  which  lis 
horizontally  would  have  produced  the  productive  capacity  is  Increased,  ihT 
•ame  effect  mxA  not  have  infringed  the  measure  of  complainant's  profits  i=  lo 
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CompuMtiaii  te,                  INFRINGE  MEN  TS.  Prrftt. 

the  use  of  it ; '  in  other  cases  the  advantage  obtained  by  using 
the  infringed  invention  over  other  modes  open  to  the  pubHc  for 
accomplishing  the  same  end.* 

be  HBcertoined   from   the  consideration  though  defendant  might  have  u«ed  bet- 

i>f  the  advantage  which  resulted  to  the  ter  article.  Campbell  v.  James,  5  Bonn, 

defendant  hy   his  unauthorized  use  of  Sl  Ard.  Pat.  Cae.  630;  s.  c,  i^  Blatchf 

the  complainant's  invention,  and  would  (U.  S.)  91. 

be  the  amount  produced  over  and  above  ConBJdering  the   number  of  feet  of 

what  would  have  been  produced  \>y  the  rails  mended   by   respondent  In  the  use 

machines  if  the  complainant's  improve-  of  machines  covered  by  letters   pati'nt, 

ment  had   not  been  used.     Webster  v.  of  those  which  infringe  them,  the  gain 

Carpet  Co.,  a  Bann.  &    Ard.  Pat.  Cas,  in  mending,  compared  with  the  coct  in 

67.     The  diflerence    In    profit    arising  mending   on   common    anvil    and   the 

from  the  shape  of  a  square  dish  over  a  saving    in    fuel    and    labor.      Cawood 

round   one   would   be   the   measure  of  Patent,  94  U.  S,  695. 

profit.     Tomkinson     v.   WilleU    Mfg.  The  dilference   m   selling  value  of  ■ 

Co.,  34  Fed.  Rep.  536.  patent  pavement  over  one   in  common 

1,  ProoMi — Oeneral   DootriUB. — It    is  use,  made  of  same  material!.   Shannon 

as  true  of  a  process  invented  as  an  im-  z'.  Bruner,  33  Fed.  Rep.  289,  871. 

provement   in   a   machine,  that   an  in-  Decrease  lA  Ezpeniei  «•  PloSts. — The 

fringer  is  not  liable  to  the  extent  of  his  decrease  of  expenses   by   the   Infringer 

*ntire  profits  in  the  manufacture.     The  are  proper  subjects  for  consideration  in 

-question  is  what  advantage  did  the  de-  determining    the    patentee's    damages, 

fendant   derive   from   using   the    com-  Ransom     v.   New    York,  I    Fish.  Pat. 

plainant's  invention  over  what  he  had  Cas. 251;  Williams  f.  Rome  etc.  R.  Co., 

in  using   other   processes  then  open  to  c  Bann.  &  Ard,  Pat.  Cas.  433;   s.  c,  iS 

the  public  and  adequate  to   enable  him  Blatchf.  (U.  S.)  iSi. 

to  obtain   an   equally   beneficial  result.  Froflta  to  be  QiT«ii  AlUioii«li  IiOn  0> 

Mowry   V.  Whitney,  14   Wall.  (U.  S.)  BulueBi. — If   defendant   saved   money 

.620.  by  use  of  the  patented  machine  as  com - 

Where  the  Infringed  patent  is  for  an  pared   with   other   means  of  doing  tiic 

art,  a    fair    measure  of   the    infringer's  same  work,  the  complainant  Is  entitled 

Hctual   profits   is   the   saving  in  cost  of  to  the  profit,  although  there  was  a  loss 

production  by  the  use  of  the  appropri-  in   the   particular   business.     III.   Cent, 

ated  invention  over  the  cost  of  produc-  R.  Co.  v.  Turrill,  94  U.   S.  695;   Tilgh- 

tion  by  the  use  of  cognate   means,  used  man  11.  Proctor,  125  U.  S.  136. 

and  available.     Wetherill  i/.  N.  J.  Zinc  Defendants   made   no  profit  by  using 

Co.,  I  Bann.  &  Ard.  Pat.  Cas.  105.  infringing  machine,  yet  as  the  loss  was 

S.    Haelilue— Tith     Wlwt    IUcUmi  less  than  it  would  have  been  with  the 

Should  be  Comparefl.— Profits  are  to  be  infringed  device  omitted,  this  benefit  is 

-computed  from  the  advantages  derived  equivalent  to  an  equal  gain  and  is  rightly 

by  the  infringer  by   the   use  of  the  in-  estimated   as   a   part   of  the  profits  for 

venlion   over  what    he    would  have  de-  which  the  infringer  is  responsible.  News 

rived   by   the   use   of   other   machines  ti.  Con  over,    11   Pat.   Office  Gas.  Ill  I; 

then  known  and  open  to  the  public,  and  Knox  v.    Great  West.  etc.    Co.,  14  PaL 

adequate   to   produce  an  equally  bene-  Office  Gaz.  897;   s.  c,  4   Bann.   &  Ard. 

ficial  result.    The  machine  with  which  Pat.  Cas.  45;  s.  c,  6  Sawy.  (U.  S.)  43a 

the  comparison  of  the  invention  should  ProfltiSiutlie  Inunedlate. — Theprof- 

t>e  made  with   others  in  existence,  or  its   allowed  are  only  those  which  result 

known,  or  open   to   public   use   at  the  directly     and    immediately    from    the 

time   of  the  infringement  complained  wrongful  acts  of  the  infringer.      Profib. 

of,  not  with  machines  subsequently  in-  which   art   remote   and  contingent  are 

vented,  or  for  the  first  time  constructed  not   recoverable.      Piper   v.   Brown,    i 

or  known,  or   machines   not   open  to  Holmes  (U.  3.)  10;   s.  c,  3   PaL  Office 

public  use.     Knox  v.  Great  West.  etc.  Gaz.  97. 

Co.,  14  Pat.  Office  Gaz.  S63;  s.  c,  6  Where  an  infringer  of  a  patent  has 
Sawy.  (U.  S.)  430;  s.c,  4  Bann.  &  Ard.  realized  no  profit  from  the  use  of  an  in- 
Pat.  Cas.  25.  ventlon   he   cannot  be  called   upon   for 

The    patentee    is    entitled     to     the  profits.     The   patentee   In   such  case  is 

amount   saved,  as  compared  with  the  leil  to  his  remedy  for  damages.     Eliz«- 

Articles   known    to    Ihe  defendant,  al-  beth  v.  Pavement  Co.,  97  U.  S.  li6. 
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INFRINGEMENTS.  FmSu. 

(6)  Liceiue  Fees  as  Measure  of  Profits. — Licence  fees,  in  the 
absence  of  other  evidence,  may  be  taken  as  measure  of  profits.* 

(7)  Time  to  be  Included  in  Accounting. — The  account  should 
extend  over  the  time  of  infringement  only,'  down  to  the  time 
of  the  hearing  before  the  master, 

(8)  Deductions  to  be  Allowed  Infringer. — It  is  inconsistent  with 
the  principles  of  a  court  of  equity  to  make  no  allowance  to  an 
infringer  for  the  costs  and  expenses  of  conducting  his  business.' 
These  disbursements  are  therefore  allowed  in  making  up  the 
account.* 

TorUioridTMitaceKiiitbeBlMnrn^  The  practice  Is  to  take  the  account 

In  order  to  recover  the  profits  made  by  of  profits  down    to  the  time  of  hear- 

a  defendant   the   proof  must  Hhow  not  Ing    before     the    master,     if    the     In- 

nterely   that  he  obtained  an  advantage  fdngemeni    continuea     to     that     time, 

from  the  use  of  the   invention,  but   the  Tatham  v.  Lowber,  4  Blatchf.  (U.   S.) 

worthoflheadvantage.  Blake  u.  Green-  86. 

wood  Cemetery,  16  Fed.  Rep.  676.  What  Aooonst  Should  uid  Should  Hot 

1.   Licence  fee*  are  the   criterion  of  Inolnde.— The   account   Bhould   include 

damages  at  laiii,  but  in  tlie  absence  of  the    profit    on    all    machines,  whether 

satisfactorj  evidence    of   profits    they  bought  before  or  after  the  commence- 

maj    be    resorted   to   as  a  measure  of  ment  o<f  the  suit.     Knox  v.  Great  West 

profltG  in  equity.     Burdell  v.  Denig,  93  etc.  Co.,  14  Pal.  Office  Gaz.  897;  s.  c.,  6 

U.  S.  716.  Sawj.  (U.  S.)  430;  s.  c,  4  Bann.  &  Ard. 

The  diflicultieB  of  proving  the  exact  Pat.  Cas.  25. 

money  value  of  the  advantage  arising  to  UnltatlOB  of  Time  of  AmohuUuk  by 

defendant  by  use  of  complainant's  de-  Aot  of  nalntllT, — Where  defendant  has 

Wee  were    eiceptionallj  embarrassing,  limited   the    period    within    which    he 

Held,  a  licence  lee  may  be  used  as  the  claims  infringements   were   made,   the 

measure  of  profits.     Emigh  v.  Bait.  etc.  accounting   must   not   include   a    later 

R.  Co.,  4  Hughes  (U.  S.)   aji;  s.  c,  ig  time.  Creamer  -v.  Bowers,  35  Fed.  Rep. 

Pat  Office  Gaz.  935;   s.  c,  6  Fed.  Rep.  306. 

183.  If  the  patentee  did  not  introduce  hia 

latcnat. — When  a  licence  fee  is  taken  patent  into  general  uec,  and  the  defend- 
as  measure  of  profits,  interest  is  not  nl-  ant  was  not  conscious  of  an  infringe- 
lowed.  Emigh  -o.  Bait  etc.  R.  Co.,  4  ment,  no  profits  will  be  allowed  before 
Hughes  (U.  5.)  371.  notice  to  defendant  of  plaintliT's  claim, 

3.   The   defendants   held  responsible  but  they   may   be   allowed  after^'ards. 

for  actual  gains  and  profits  during  the  Merrium  i>.  Smith,  11   Fed.  Rep.  5S8. 

time  machine   was   in   operation,    and  The   patentee   is   entitled  to  recover 

during  no  other  period.     Livingston  v.  profits,  although   he  exercised   his 


Woodworlh,  15  How.  (U.  S.)  546.  An  vention  not  by  using  the  thing  pal- 
accounling  for  profits  can  only  be  had  ented,  but  by  makine  and  sellinz  11. 
where  the  infringement  began   prior  to     Williams  v.  Ror 


suit     and     continued     afterward.  &  Ard.   Pat  Cas.  433;  s.  c,  18  Blatchf. 

MarBh  v.  NichoU,  liS  U.  S.  605.  {U.  S.)  181. 

Where  the  complainant's  patent  had  t.  Tilghman   v.   Proctor,  125  U.   S. 

been  adjudged  invalid  by  supreme  court  136. 

in  a  suit  against  another  defendant,  and  4.  Wlwt  Bxponaai  Hat    b«    Allowsd 

had  subMtjuently  adjudged  it  valid,  de-  ths  Doftndant.— DiEbursements    which 

fendant  must  account  for  infringements  enable   the  defendant  to  ofier  the  thing 

committed  after  first  and  prior  to  second  patented    to    the   public   in   a   salable 

adjudication.    Tilghman  v.  Proctor,  125  form,  and  to  keep  it   on  the  market  be- 

U.  S.  136.  fore   the   eye   and  within  the   reach  of 

But  defendant,  who  knew  at  the  lime  customers,  and   generally    to   properly 

he  made  and  sold  the   infringing   ma-  conduct   the  business  of  selling  and  to 

chines.that  the  plaintiffwas  the  inventor,  keep  a  due  account   thereof,   clerk  hire 

is  not  thereby  retldered  liable  in  dam-  or   rent.     Hitchcock    v.    Tremaine,    s 

ages  for  sates  made  before  plainttfi"  had  Fish.    Pal.    Cas.   537;  s.   c,  9   Blatchf 

made  appltcatlon  for  a  patent.     Lyon  v.  <U.  S.)  5.^0. 

Donaliieon,  34  Fed.  R^.  789.  Proportr  Uwd  o&  WUcb  to  OaiiT  ok 
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INFRINGEMENTS.  Tnftti. 

(9)  Interest  on  Profits. — Profits  are  to  be  regarded  in  the  light 
of  liquidated  damages  which  usually  do  not  draw  interest  without 

Bniliwiii. — Allowance  for  use  of  prop-  to  the  profits  received  from  each  kind. 

erty  owned   by   derendant,   on   which  Hitchcock  v.  Tremaine,  9  Blalchf.  (U. 

busineSE  was  conducted.     Steam  S.  C.  S.)  i;5D. 

Co.  V.  Windsor   Mfg.   Co.,  4  Bann.  &  If  the  business  as  to  patented  articles 

Ard.   Fat.   Cas.    (C.  C.)  445;  b.   c,  17  is  so  intermingled  and  confused  that  ap- 

Blatchf.  (U.  S.)  24.  proximate  results  only  are  possible,  the«e 

Shop  Boom.^Use  of  shop  room  and  may  be  ascertaineil  by  taking  the  pro- 
tools,  being  a  necessary  Ingredient  in  portion  of  the  gross  amounl  of  Bales  of 
the  manufacture  of  most  articles,  each  kind  to  the  profit  on  both. 
Troy  etc.  Factory  v.  Corning,  6  Rubber  Co.  v.  Goodyear,  »  Fish.  Pal. 
Blatchf.  (U.  S.)  338;  s.  c,  3  Fish.  Pat.  Gas.  499. 
Cas.  497.  Wagai  and  Bal»rtea. — If  defendant  is 

Katarlals  UMd. — Price  of  materials,  a  corporation   and  employs    iia  stock- 

Rubber  Co.  n.  Goodyear,  9  Wall.  (U.  holders  in  the  manufacture  of  machine*, 

S.)  7S8.  the  salaries  paid  them.  Steam  S.  C.  Co. 

Wher«  defendant  manufactures  the  v.  Windsor   Mfe.  Co.,  17   Blatchf.  (U. 

material   out   of  which  patented  thing  5.)  24;  s.  c,  4  Bann.  &   Ard.  PaL  Cas. 

is  made,  the  quantity,  if  large,  may  be  445. 

aground   for   reducing   the   allowance  LleanM  Fmi. — The  licence  fees  which 

for  the   price    below   ordinary  market  a  party  operating  in  good  faith  under 

value.     Troy  etc.  Factory  v.  Corning,  another  patenthas  agreed  topay  there- 

3  Fisb.  Pat.   Chb.  497;  s.  c,  1   Blatchf.  for.     L.a   Baw   v.  Hawkins,  a   Bann.  & 

(U.  S.)  467.  Also   bad  debts.     Rubber  Ard.  Pat.  Cas.  561;  s.  c,  6  Pat  Office 

Co.  v.  Goodyear,  9  Wall.  (U.   S.)  78S;  Gaz.  724. 

American  etc.  Co.  *.  Elizabeth,  i  Bann.  The  royalty  paid  another  patentee  for 

&  Ard.  Pat.Cas.463;  S.C.,  6 Pat.  Office  the   privilege    of  using   his   invention. 

Gaz.  771.  which  was  novel  and  which  made  the 

DrterMt. — Rubber   Co.  v.  Goodyear,  Infringing  device  an  improvement  on 

9   Wall.  (U.  S.)  78S.     Interest  paid  on  the  plaintiifs.      American   etc.  Co.  v. 

invested    capital     or    to    be     paid    on  Elizabeth,  1    Bann.  &   Ard.  Pat   Cas. 

borrowed   capital,  but  interest  on  the  463. 

coEt  of  a  device  only  when  It  is  ahown  Tbat  OuiBot  1m  Dadnetad — TazM  aul 

to  have  been  paid  or  incurred  as  debta.  Insuiuoe. — Taxes  and   insurance,  even 

Herring  v.  (roge,  3  Bann.  &  Ard.  Fat  when    property    on    which    device    ia 

Cas.    396;   s.   c,   15    Blatchf.   <U.   S.)  manufactured  is  owned   by  defendant 

124.  Steam   S.  C.  Co.  v.  Windsor  Co.,  17 

BzpMiMiof  SMmfactnra  and  Balf, —  Blatchf    (U.   S.)   24;  s.  c,  4   Bann.  & 

Rubber  Co.   v.  Goodyear,9  Wall.  (U,  Ard.  Pat.  Cas.  445. 

S.)   788;  Zane  v.   Peck,  23  Fat  Office  Prollti     DerlTable    from    Saltadant'c 

Gaz.  191.  Own  ImproremBUt, — Hitchcock  v.  Tre- 

Olark  mre.— Zane   v.  Peck,  13   Pat  maine,  9  Blatchf.  (U.  S.)  550. 

Office  Gaz.  191;  s.  c,  13  Fed.  Rep.  475;  Where  defendant  paid  a  certain  mm 

Hitchcock   V.   Tremaine,  ■;    Fish.   Pat.  to   complainant   to    prevent  him  from 

Cas.  (U.S.)  S3i;s.  c.,9  Blatchf.  (U.S.)  suing   those  who  hod   purchased    iria- 

550.  chines  from  him,  but  with  the  expreaa 

Stora^a. — Zane     v.    Peck,    23     Pat  understanding  that  such  payment  should 

Office   Gaz.   191;   s.   c,    13   Fed.   Rep.  not  aifect  the  right  to  recover  damages 

475,  from   defendant,  he   is   not  entitled  to- 

FialSht. — Zane  w.  Peck,  13  Pat.  OI5ce  deduction  on  that  account     Mason  i'. 

Gaz.  191;  s.  c,  13  Fed.  Rep.  475.  Graham,  23  Wall.  (U.  S.)  261. 

AppartionsMiit  of  Expsiuea.-^If  de-  Loataa. — Losses  on    some    machines 

fendant  sells  other  articles  besides  the  cannot   be   set   off  against   profil*     oa 

Eatented  Invention,  a  ratable  portion  of  others.     Steam    S.  C.  Co.  v.  Windsor 

is  general  expenses  from   the  profits  Mfg.  Co.,  17  Blatchf.   (U.  S.)   14;  s.  c, 

arising  from  the  sale  of  the  patented  4.  Bann.  &  Ard.  Pat.  Cas.  44s;  Mason 

invention.     Tremaine  v.  Hitchcock,  33  v.  Graham,  23  Wall.  {U.  S.)  a6i.     Nor 

Wall.  (U.  S.)  518.  losses  on  whole  machine  against  profits 

This  apportionment  must  be  accord-  on  a  patented  device   forming  ■  pari, 

ing  to  the  gross  sales,  and  not  according  Mason  v.  Graham,  33  Wall.  (U.S.)  161, 
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order  of  the  court,*    and  this  rule  is   not  changed  by  the  pro- 
visions of  the  Act  of  1870,  §4921.* 

3.  Damages  in  Snita  in  Equity. — Under  section492i, damages  of  a 
compensatory  character  may  also  be  allowed  to  a  complainant 
suing  in  equity  where  the  gains  and  profits  are  cltarly  not  enough 
to  compensate  the  complainant  for  the  injury  sustained  by  the 
infringement.' 

SmUiHi     mmry    Fmld    Detflnduit.—  ment,   but  not    on  the   machine   itacll', 

WilliamB   V.   Leonard,   9  Blatchf.   (U.  covered  by  the  plaintifTa  patent.    Held. 

S.)  476;  Piper  V.  Brown,  i  Holmes  (U.  intereet  should  be  allowed  from  the  en- 

S.)  jo;  8.  c.,  3  Pat.  Office  Gaz.  97.  tering     of     the     interlocutory    decree. 

Compart      American     etc,     Co.    v.  Steam  S.  C.  Co.  t.  Windsor  Mfg.  Co.. 

Elizabeth,    I    Bann.  k    Ard.   Pat.  Cas.  4  Bann.  &  Ard.  Pat.   Ca£.  449;  e.  c,  tS 

46V  Blatchf.  (U.  S.)  47. 

Extraordinarr  salaries  paid,  the  mafi-  Where  a  case  was  sent  back  from  tliu 

ter  being  satisfied  that  they  were  divi-  supreme  court  to  ascertain  how  much 

dends   under    another    name.     Rubber  should  ije  deducted  from  decree  for  er- 

Co.  r.  Goodyear,  9   Wall.  (U.  S.)  788.  lors  in  the  accounting  as  then  staled,  it 

IntaTMt. — Interest  on   cost  of  device  seemB  not   at   all  inequitHble   to  allou 

and     cost    of  power,  unless    It    can    be  interest  on   the  corrected   reports  from 

Ehown  thai   the  cost  was   paid    or   in-  the  date  of  the   master's   report.      111. 

curred.     Herring  v.  Gage,  ij  Blatchf.  Cent.  R.  Co.  v.   Turrill,  no  U.  S.301. 

(C.  S.)  124;  B.  c,  3  Bann.  &  Ard,  Pat.  MowryT'.WhJtney,t4  Wall.(U.S.}30i 

CaE.  306.  s.c.,iPat.OfficeGax.49j,holdthatinlcr- 

1.  Silsby  V.  Poote,  20  How.  (U.S.)  est  U  not  allowableon  profits  except  un- 

378;   Tilehman   v.  Proctor,    115  U.  S.  der  peculiar  circumstances.  .  .  "Circum- 

136;  Parks  :■.  Booth,  JOJ  U.  S.oiS;  Tur-  stances,  however,  may  arise  wliicb  would 

rill   r.  III.   Cent.  R.  Co.,  no  U.  S.301.  Justifj' the  addition  of  interest  in  order 

"Defendants    should   not    have  been  to  give  a  complete  indemnity  for  losses 

charged  with   interest    before  the  final  sustained  bv  wilful  infrineemenL"    '  '" 


decree.      The    profits    which    are    re-     tlefield  r.  Verry.  3i  Wall.  {U.  S.)  20 
■  ■  :  against  an  infringer  of  a  pat-     Holbroolt   v.   Small,  3   Bann.  &    Ar 
1  (act  a  compensation  'for  the     Pal.  Cas.  625;  Tilghman  f.Proctor,  i: 


injury  the  patentee  has   sustained  from  U.  S.  i_ 

the  invasion  of  his  right.     They  are  the  Profils  are  to  be  regarded  in  the  light 

meature     of   his     damages.       Though  of  unliquidated  damages,  which  usually 

called  profits,  they  are  really  damages,  do   not   draw    interest    without    order 

and    unliquidated    until    the   decree   is  of  the  court.     Silsliy  i.  Foote.  lo  How. 

made.     Interest  is  not  generally  allow-  (U.  S.)  37S;  Parks  v.  Booth,   103  U.  S. 

able  upon  unliquidated  dniiinges.     We  oO;  Tilgnman  t.  Proctor,  13^  U,  S,   I3''p, 

will   not   say   in   no  possible   case   can  111.  Cent,  R,  Co,   v.  Turrill,   no  U.  ri. 

interest  be  allowed.     It  is  enough  (hat  301. 

the  case  in  hand  does  not  justi^-  such  The   defendants    look    lln-    patented 

an  allowance.     The  defendant  manufac-  combination  and  used  it  with  a  palcntcd 

tured  the  wheels  of  which  the  complaint  addition.    Held,  profits  should  bear  in- 

is  made  under  a  patent  granted  to  him,  tercst  only  from  final  decree.  Amcriciin 

His  infringement  of  the  patent  was  not  etc.  Co.  v.  Elizabeth,  1  Bann.  &  Ard. 

wanton.     He  had  before  him  the  judg-  Pat,  Cas,  439.     Plaintiii",  claiming  to  lit- 

ment  of  the  patent  office  that  his  pro-  assignee,   sued   patenlet-    as    infringer, 

cess  was  not  an  invasion    of  the  patent  Held,  profits  sliould  not  bear   intercsl, 

gr.inled      to      (he      complainant;    and  Littlefield  v.  Perry,   i\   Wall.   (U.  S.) 

though    this     does     not     protect     him  ia^;  Webster  v.  CarpelCo.,  j   Bann.  .*^ 

against   responsibility    for   damages,  it  Ard.   Pat.   Cas.  (i',\  Brady   t.  Atlanlii.- 

ought  to  relieve  him  from  liability  for  Works,  3  Bann.  S:   Ard.  Pal.  Cas.  (77. 

interest     on    the     profits.     Mowry    h.  1.   The   provisions    introdutcd    info 

Whitnev.  14  Wall.  (U.  S,)  f.20.  the  patent  act  of  1S70,  rcguhitinf;  lh>- 

MfendaiLti  ChArsed. — Defendant  had  subject  of  profits  and  daniit^'es,  did  nol 

knowledge,  while    making   and   selling  affect  the  former  rule  conci-ming  inler- 

Ihe  infringing  machines.,  of  the  orator's  est.Tilghman  :■.  Proctor,  ui;  l'.  S.  i3''i. 

claims,  and  had  a  patent  on  an  improve-  S.  Birdsall  ;■.  Coolidge,  93    II.  S.  (■^. 
10  C.  of  L,— 49                            71!) 
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INGRESS— INHABITANT. 

IH0BE8& — See  note  i. 

DraABrrAFr--{See  Citizenship  ;  Divorce  ;  Domicile  ; 
Resident). — This  is  a  word  of  great  variation  of  meaning.  The 
necessary  element  in  its  signification  is  "  locality  of  existence." 
The  permanency  of  the  residence  indicated,  however,  depends  in 
a  great  degree  upon  the  context.  The  word  has  been  variously 
construed  to  mean  an  occupier  of  lands,  a  resident,  a  permanent 
resident,  one  having  a  domicile,  a  citizen,  a  qualified  voter.  The 
construction  is  generally  governed  by  the  connection  in  which 
the  word  is  used.* 

Gains  and  profite  are  Etill  the  proper  to  Jan.   ist,   iSSS;  the   others  are  that 

measure  of   damaKes  in   equity   suits,  compiled   by   Mr.  Baldwin,   of   Wash- 

except  in  cases  where  the  injury  bus-  Inslon,   for    Myer's     Fed.     Decisions, 

tained  by  the  plaintiff  is  plainly  greater  which  is  brought  down  to  Jan.  ist,  i88e, 

than  the  aggregate  of  what  wae  made  and  "Preble's   Pat.  Gas.  Index,"  which 

by  the   respondent     Birdsalt   v.  Cool-  fa    brought    down    to    Maj^    ist,  1884. 

idge,  93   U.  S.  64;  Wooster   v.  Taylor,  None   of  these   are  exhaustive;  that  of 

14  Blalchf  (U.  S.)  403;  8.  c.,3  Bann.  S  Bump    (Patents,    Trade    Marks     and 

Ard,  Pat.  Gas.  241.  Gopy  Rights,  2nd   ed.)  includes  deci- 

Wltere  Artlclaa  Ware  Sold  B«l0W  Their  sions  to  Oct,  ist.iSSj,  and  is  thoroughly 

Tma  Tains. — Damages   may  be  given  exhaustive.  The  "United  States  Digest," 

where     patented     improvements     were  "the     American     Digest,"    the   "Com- 

Eold  greatly  below  their  just  and  market  plete  Digest,"  and  the  "Annual  Digest" 
value  in  order  to  compel  the  owner  of    are   useful  to   bring  informaUon  up  to 

the  patent,  his  assignees  and  licences,  to  date,  and   the   cases   decided   after  the 

abandon     the     manufacture     of      the  digest  wilt  all  be  found  either  in  the  C 

patented  article.      Blrdsall  v.  Coolidge,  S.  RepoHs,  the  Fed.  Rep.^  or   the  Pat. 

93  U,  S.  64.  Office  Gaz. 

Damagesofacompensatory character  1.  A  deed  from  a  railway  company 
may  be  allowed  to  a  complainant  in  an  giving  the  grantee  a  right  of  free  ''in- 
equity suit  when  it  appears  that  the  grese,  egress  and  regress"  to  and  firm 
businessoftheinfrlnger  was  so  improvi-  certain  private  roads  which  bounded  the 
dently  conducted  that  It  did  not  yield  close  and  led  to  a  station  and  to  the 
any  substantial  profits.  Marsh  v.  Sey-  highway,  entitles  the  grantee  to  pass 
mour,  97  U.  S,  346;  Blrdsall  1'.  from  the  close  to  the  private  roads  and 
Coolidge,  93  U.  S.  64.  thence  to  the  public  highways,  or  in  the 

OIU«ot  Of  Tlila  ProTlaloii.— The  sole  reverse   direction.     "Now   what  Is   the 

object  of  this  provision  was  to  enable  meaning   of  'ingress   to   and   from   the 

the   patentee   to   recover,   by   bringing  road,'  that   is  to  say,  the  private  road.' 

suit  m  equity,  not  only  the  profits  made  I  read  it  to  mean  the  right  of  going  from 

by   the  defendant  by  means  of  such  in-  the  close  onto  the  road,  or  the  nght  of 

fringement,  but  also  damages  sustained  going  from  the  road  onto  the  close.    .   . 

by  the  patentee  thereby.     Bancroft  t.  what  Is  the  meaning  of 'e^jress  frjm  the 

Acton,  7  Blatchf.  (U.  S.)  505.  road'?     It  is  plainly  going  out  from  the 

If  no  profits  be  made,  tile  patentee  the  road — going  forth  from  the  road. 
may  be  allowed  his  usual  royalty  as  Going  forth  whither?  It  is  not  suggest- 
damages.  Goodyear  D.  V.  Go.  i'.  Van  ed  that  it  must  be  confined  to  go- 
Antwerp,  i  Bann.  &  Ard.  Pal.  Gas.  ing  to  the  close.  It  is  said,  I  re^ly 
::^2.  hardly  understand  why,  (hat  the  grantee 

AnttmrlUflB  on  InfitHBtnwiit  of  Patant  may  go  to  the  station,  but,  according  to 

Slglit*. — The  chapters  on  Infringement,  my  view,  egress  from  the   road  maybe 

Damages   and   Profits,  in   Walker    on  to  any  point  to  which  the  person  going 

PatentB,aTeproperly  the  best  authority,  may  lawfully  go."     Fry,  I.      Somerset 

Curtis  on   Patents   is  an  authority  for-  t.  G.  W.  Ry.  Co.,  46  L.  T.,  N.  S.  8S3. 

inerly    much,   and     stilt    occasionally,  3.  In  jLttacIunwit  lAwa. — "The  word 

■luoted   by   tiie  bench.     Of  the  digests  'inhabitant'   has   a   plain   meaning,     A 

which  cover  the   whole   subject  ofpat-  person  coming  hither  occasionally,  as  a 

ents,  the  latest   is  Simond's  "Digest  of  captain  of  a  ship  in  the  course  oi'^trade. 

Patent  Ca'^es,"  which  i^i  brought  down  cannot  be  called  an  inhabitant;  nor  does 
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a  person  going  frotn  his  settled  habita-     case    of    a    boarder     in      ii    Nmniing 
tion  here,  on  occasional  busines  to  Bonton     house    entering    the  room   of   another 


ir  any  other  place,  cease  to  be  an  in-  lioardcr.      The  act  applies  onlv  to  those 

habitant.      But  a  man  who  comes  from  who  have  a  recognized  right  of  eiitrj-, 

another  place  to  reside  among  ua,   in-  which  one  guest  has  not  into  the  room  of 

troduces  his  family  here,  takes  a  house,  another.     Ullmnn  v.  State,  i  Tex.  App. 

engages  in   trade,  contracts  debts,  and  231. 

after  some  time  runs  away  with  design  In  L»wa  PiaHTiblug  QoAllfleaUon*  of 
to  defraud  his  creditors,  ought  surely  to  BlMtoca  uid  of  Offlca, — Here  the  word 
be  considered  such  an  inhabitant  as  not  "inhabitant"  is  generally  construed  tu 
tobe  anobject  of  the  foreign  attachment,  be  equivalent  to  "citizen."  "The 
but  of  a  domestic  one,  and  as  a  person  words  'inhabitant,'  'citizen,' and  *resi- 
whose  effects  should  be  seized  for  the  dent,'  as  employed  in  dilferent  con- 
benefit  of  all  his  creditors."  Barnet's  stitutions  to  define  the  qualificationE  of 
Case,  I  Dal.  (Pa.)  152.  "While  a  man  electors,  mean  substantially  the  sami- 
remidned  in  the  state,  though  avowing  thing;  and  one  is  an  inhabitant,  resi- 
gn intention  to  withdraw  from  it.  he  dent  or  citizen  at  the  place  where  he  han 
must  be  considered  an  inhabitant."  "The  his  domicile  or  home."  Cooley,  Const, 
having  once  been  an  inhabitant  will  not,  Llms.  (jth  ed.}  754;  Thomdike  ii.  Bon- 
however,  protect  a  man  from  a  foreign  ton.  1  Mete.  (Mass.)  241. 
attachment,  where  he  has  notoriously  "The  words  'Inhabitants'  and  'resi- 
emigrated  from  the  stale  and  settled  dents'  may  comprehend  aliens;  or  they 
elsewhere."  Lyle  v.  Foreman,  1  Dal.  may  be  restrained  to  such  inhabitant 
(Pa.)  480.  or  residents  who  are  citizens,  according 
An  unmarried  man  who  took  lodgings  to  the  subject  matter  to  which  they  an- 
in  a  place,  rented  a  store  and  declared  applied.  The  latter  construction  com- 
hls  intention  of  taking  up  a  permanent  ports  with  the  general  design  of  the 
residence  there,  and  alter  six  months  constitution."  Cipinion  of  the  Justices, 
alieconded.  is  an  inhabitant  within  a  do-  7  Mass.  533, 
.  mestic  attachment  law.  Kennedy*.  Under  anactprovidingthat  no  school 
Baillie,  3  Yeates  (Pa.)  55.  But  one  who  district  shall  be  abolished  without  the 
sails  as  a  supercargo,  taking  with  him  consent  of  a  majority  of  the  "taxabli- 
the  bulk  of  his  property,  making  ft  par-  inhabitants";- aliens  cannot  vote,  but 
Ual  assignment  of  the  restfor  the  bene-  only  those  qualified  to  vote  for  officers, 
lit  of  his  creditors,  and  leaving  bis  "The  words  'taxable  inhabitants,*  it  is 
wife  and  child  liehind,  who  is  absent  clear.cannothavetheir  full, unrestrained 
nine  months  and  is  silent  as  to  his  re-  meaning,  so  as  to  Include  every  resi- 
tum,  is  not  an  inhabitant  within  a  for-  dent  liable  to  be  taied,  or  they  mu«t  be 
eign  attachment  act.  The  court,  in  this  held  to  include  not  only  females  but 
case,  refused  to  lay  down  a  general  rule  infants  of  the  most  lender  age.  Some 
to  govern  this  class  of  cases.  Nailor  i>.  restriction  must  therefore  be  put  upon 
French,  4  Yeates  (Pa.)  241.  them.  What  it  shall  be  must  depend 
attainder. — A  man  born  in  Pennsyl-  upon  the  connection  in  which  they  an; 
vania,  whoon  December  36th,  1776,  de-  used  and  the  constitution  and   statutes 

Srted  and  joined  the  enemy,  and  was  relating  to  the  same  subject."    State  i'. 

bsequenlly  brought  back  into  the  state  Deshler,  i  Dutch.  (N.J.)  177. 

Ma  prisoner  of  war,  was  upon  his  re-  "Inhabitants"  includes  qualified  votern 

turn  an  inhabitant,  but  not  a  subject  of  of  a  town,   and   ie  frequently  used   to 

the  state  within  the  meaning  of  an  act  mean   such.     Baldwin   i\  Town   of  N. 

of  attainder.     Respublica  f.  Chapman,  Branford,  32  Conn.  47.     "Our  constitu- 

I  Dal.  (Pa.)  53.  tion  and  stalulcs,  with  great  uniformity, 

In  OrlmltU^  StfttntM. — Persons  resid-  use  the  word  citizen   to  designate  one 

ing  In  houses  abutting  on  a  street  are  who    is    a    citizen    of   the    state    and 

inhabitants   of  the  street,  within  an  act  of     the      United      States,      and      thu 

mftking  it  penal  to  disturb  the  same  by  term     inhabilnnt     to      Jesignate      tht 

loud,   indecent   and    profane  language,  domiciled    residence    of  a    town,    and 

Keller  -d.  State   (Ten.),  8  S.  W.  Rep.  such  is  the  general  acceptation  of  the 

375.  terms."     Bull    v.   Town   of  Warren,  36 

An  act  providing  that  an  entry  into  a  Conn.   85.     Where  an   act  of  congrtt>s 

house  for  the   purpose   of   committing  vested  the  title  to  certain  lands  In  the 

theft   is  not  burglary  when  made  by  a  inhabitants  of  a  township,  and  a  subse- 
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be  ascertained  by  a  vote  of  the  qualified  an  elector  In  thU  state,  It  would  seem  to- 
eleclurs,  a  eale  under  the  latter  act  \%  be  whollj  unnecessary  to  enquire 
binding  on  tlie  inhabitants.  Long  t>.  whether  the  elector  wag  a  citizen  of  the 
Brown,  4  Ala.  6: 1.  United  States.  .  .  To  show,  how- 
In  Matsatkusttts,  it  Is  provided  bv  ever,  that  the  position  assumed  which 
law  tliat  every  person  shall  be  consid-  asserts  the  terms  'inhabitant'  and  'cltl- 
ered  an  inhabitant  for  the  purpose  of  zen'  to  be  synonymous  and  correlative 
electlngand  beingelectedinto  anyotfice,  is  not  maintainable,  even  in  apolitical 
in  the  town,  district  or  plantation  where  sense  the  following  extract  ii>  transcribed 
he  dwellsor  has  his  home.  This  makes  from  the  report  of  the  committee  of 
the  question  one  of  domicile.  Opinion  elections,  in  the  congress  of  the  United 
i>f  the  Justices,  t,  Mete.  (Mass.)  5SS.  States,  in  the  case  of  John  Bailey,  which 
Inan  act  authorizing  municipal  corpo-  transpired  in  18)4.  The  report  was  ap. 
rations  to  subscribe  to  railway  stock,  up-  proved  by  congress  and  Mr.  Bailey 
on  approval  by  the  inhabitants  of  the  ejected  from  his  seat  by  a  large  major- 
city,  "inhabitants"  means  "legal  voters."  ity  of  the  house,  without  distinction  of 
"In  Its  broadest  sense  this  would  include  party.  On  enquiring  into  the  meaning 
allsexes.ageB  and  conditions.  To  require  of  the  word  'inhabitant'  in  the  constitu- 
the  approval  by  a  vote  of  the  'inhab-  tion  of  the  United  Stales,  in  reference 
[tants  In  this  sense  would  be  an  ab-  to  the  qualification  of  a  repreiientative 
surdity.  Theactitself  is  its  own  inter-  in  the  congress  of  the  United  Stales, 
preter,  and  shows  that  this  is  not  its  thecommittee  remark:  'Having  exam- 
meaning.  ■  .  The  act,  though  care.  Ined  the  case  in  connection  with  the 
lessly  drawn,  clearly  meant  to  restrict  probable  reasons  which  influenced  the 
the  election  to  the  voters,  and  the  ap-  minds  of  the  members  of  the  convcn- 
proval  of  the  inhabitants  was  to  be  in-  tion.  and  led  to  the  use  of  the  word  "in- 
dicated by  the  vole  of  a  majority  of  the  habitant"  in  the  constitution,  in  relation 
legal  voters."  Walnut  v.  Wade,  103  U.  to  senators  and  representatives  in  con- 
S.  683.  gress,  it  may  not  be  improper,  before  an 
A  much  less  restricted  meaning  was  attempt  is  made  at  a  further  delinition 
put  upon  the  word  in  Spragins  v.  of  the  word,  a  little  to  consider  that  of 
floughton,  1  Scam,  (111.)  ,s77i  where  it  citizen,  with  the  view  of  showing  that 
was  decided  that  under  a  constitutional  meanlngofthemisconceptionsinrespect 

[irovision  that  every  white  male  Inhab-  to  the   former   have  arisen   from   con- 

tant  of  the   age  of  twenty-one  years,  founding  It  with  the  latter.      The  word 

who  has  resided  in  the  state  six  months  "inhabitant"  comprehends  a  single  fact, 

immcdiatelpr  preceding  any  general  elec-  locality  of  existence,  that  of  citizen.  3 

tion,  is  entitled  to  vote  at  such  election,  combination  of  civil  privileges,  some  of 

An  unnaturalized  Irishman  is  qualiiied  which  may  be  enjoyed  in  any  state  of 

to  vote.    "The  term  'inhabitant'  is  de-  the  Union.    The   iord   "citizen"   may 

rived  from  the  Latin  habilo,  and  signi-  properly  be  conKtrtied  a   member  of  a 

lies  to  live  in,  to  dwell  in;  and  is  applied  political  society;and  although  he  might 

exclusively  to  one  who  lives  in  a  place  be  absent  for  years  and  cease  to  lie  an 

and   has  a   fixed  and  legal    settlement,  inhabitant  of  its  territory,  the  rigt^t  of 

It  embraces   locality   of  existence.     It  citizenship  may  not  thereby  be  forfeited, 

refers  to  the  place  of  a  person's  actual  but  may  be  resumed  whenever  he  may 

residence,  and  excludes  the  idea  of  an  choose  to  return.' 

occasional  or  temporary  residence;  and  "From  what  has  already  been  said,  it 

as  used  In  the   section   referred  to,  the  must  appear  that  tlie  words 'citizen' and 

place  where   the   elector  dwells  at  the  'inhabitant'  cannot  be  considered  syn- 

time  of  his  voting.  onymous. 

"The  term  is  conceived  to  tie  entirely  "In  the   third  section  of   the   second 

tree  from  technicality,  and  has  a  known  article  of   the   state    constitution,   the 

and  universally  accepted  meaning,  all  words    'individual'   and     'citizen'     are 

agreeing   in   considering  inhabitant  as  used  in  juxtaposition.     The  rcprescnta- 

directly  connected  with  habitation  ant"  ''—'•  '-   '"  '■-  — '  — '■■  "  "tn— ~  -r  ■>.» 
abode.     It  is  supposed  that  a  term  of  n< 

technicality,  so simpleand expressive  in  <ne  state, 

itself,  and   so  clear  and  delinlte   in  its  "Another  authority  may  be  found  in 

character,  is    susceptible    of    but    one  Vattel,  supporting  verv  clearly  this  dis- 

meaning.    This  residence  is,  however,  to  tinction.     In   bk.    1,  cH.   19,   \   113,   he 

Iw^Hayfi/e.and  not  casual  or  temporary-,  nays:  'The  inhabitants,  as  distinguisheit 

To  determine,  then,  the  qualilications  of  from   citizens,   are   stranger!   who  are- 
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INHABITANT. 


pertnltted '  to   settle    and    slay   in    the  citiiens,  are  strangers  who  are  permit' 

country.      Bound    by  their    residence  ted   to   settle  and  stay  in  the  country; 

to    the     society,     they     are     subject  bound  by  their  residence  to  the  society, 

to     the     laws     of     the     state,    while  the^  are  subject  to  the  laws  of  the  stale 

they     reside     there,     and     they      are  while  they  reside  there,     Webster,  in  his 

bound  to  defend  it  while  it  grants  them  dictionarv,  defines  an  ixhabllanl  to  be  n 

protection,   though    they   do  not   par-  dwetler.one whodwellsorreaideRpenna- 

ticipate  in  alt  the  rights  of  citizens.'  nently  in  a  place,  or  who  had  allied  reai- 

"Th is  author  shows  very  plainly  the  dence  as  distinguished  from  an  occasion- 

lUstinclion  between  the  citizen  and  the  al  lodger  or  visitor."     Is  re  Wrigley,4 

inhabitant;  and  that  the  latter  a pplica-  Wend.  (N.   Y.,  6o3.  affirmed  in  s.  c,  8 

is  derived  from  abode  and  habita-  Wend.  {N.  Y.)  134,  where  Ch, 
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lion,  and  not  from  political  privilegi 
And  see  Opinion  of  Justices,  ill  Maes. 

1;  The  Federalint  No. 41. 

n  absent  on  duty  are  inhab- 
itants of  the  place  where  thev  have 
dwelling  houses  and  liieir  families  re- 
side, within  the  meaning  ofa  local  elec- 
tion act.     Rex  v.  Mitchell,  10  East  5"- 

A  curate  absenton  licence,  and  whose 
cure  is  filled  by  another  who  occupies 
the  glebe  house,  does  not  occupy  the     advena,  transient  persons  or  strangei 

latter  as  an  inhabitant  so  as  to  be  quali-     Although  the  plaintiff  ' 

fied  to  vote  as  such.     Durant  i^.  Carter, '  "■' 

L.  R.,  9C,  P.  361. 

In  an  act  requiring  the  appointment 
of  substantial  inhabitants  to  collect  the 
rale  on  real  estate,  this  word  means 
residents.  "The  word  inhabitant  may 
mean  either  occupier  or  resident.  The 
latter  is  the  proper  se.  iiie  when  it  is  used 
to  denote  persons  on  whom  a  personal 
and  not  a  pecuniarj-  charge  is  to  be  im- 
posed. Rei  I..  Adiard,  4  B.  &  C.  772.  1.1  an. 
Here  a  personal  service  is  imposed."  who 
Donne  v.  Martyr,  8  B.  &  C.  62.  towns 

iMtirent  Laws, — A  plea  of  discharge  taken, 
under  an  insolvent  act,  which  slates  that  juris. 
the  defendant  was  a  resident  of  thecoun- 
ty  in  which  the  application  was  made  is  a 
sufficient  averment  that  he  was  an  in- 
habitant  "The  words  signify  the 
same  thing;  a  person  resident  is  defined 
to  be  one  'dwelling  or  having  his  place 
of  abode  in  any  place;'  an  inhabitant. 


says:  "Inhabitancy 
and  residence  do  not  mean  precisely  the 
same  thing  as  domicile,  when  the  latter 
term  is  applied  to  successions  to  personal 
estate,  but  they  mean  a  fixed  and  perma. 
nent  abode  or  dwelling  place  for  the 
time  being,  as  contradistinguished  from 
a  mere  temporary  locality  of  existence. 
.  .  .  It  unquestionably  means  rx  CD/a 
or  sojourners,  as  distinguished  from 
adveitir,  transient  persons  or  strange 
Although  the  plaintiff  in  error  was 
inhabitant  of  New  York  while  he  was 
actually  located  there  and  doing  business 
as  a  commercial  merchant,  yet  the  mo- 
ment he  broke  up  his  residence  and 
sailed  for  his  native  land,  tine  nnitna 
reverlendi,  he  was  no  longer  an  inhab- 
itant of  New  York,  but  he  resumed  his 

In  MnuleliMl  CliartaT. — "All  the  in- 
habitants" living  within  certain  limits, 
in  an  act  of  incorporation  intends  "those 
who  were  inhabitants  of  the  several 
towns  from  which  the  new  town  was 
who  were  of  full  age  and  sui 
juris.  The  expression  does  not  In- 
clude an  infant  whose  father  has  a  set- 
tlement elsewhere,  but  whose  mother, 
who  is  also  his  guardian,  is  divorced 
from  his  father,  and  is  settled  in  the 
town,  Marlborough  v.  Hebron,  3  Conn. 


le  that  resides  in  a  place,' "    Rosevelt     parish 
V.  Kellogg,  10  Johns,   (N.  Y,)  208.  turn  w 

A  foreigner  who  resided  and  trans-  ■--'"■ 
acted  business  in  New  York  for  seven 
years,  and  then  left  without  intention  of 
reluming,  taking  his  property  with  him, 
and  at  the  end  of  a  few  weeks  returns 
merely  for  a  temporary  purpose,  is  not 
n  inhabitant  within  the  meaning  of  on 


e  into  a 


fined  by  Jacobs  to  be  a  dweller  or  house- 
holder. The  word  inhabitants  includes 
tenants  in  fee  simple,  for  life,  for  years, 
at  will,  and  he  who  has  no  interest,  but 
only  hfs  habitation  and  dwelling.  (Ja- 
cote'  Law  Diet.)  Inhabilantt,  says  a  piace  ti 
Vattel,   p.   i6i,   as   distinguished   from     a  place  h 


In  Poor  Law. — One 

\i  one  load,  intending  to  re- 
turn Willi  another,  did  not  come  to  in- 
habit.    Rei  1!.  Inhabs.  of  St.  James,  10 

In  an  act  authorizing  guardians  of  the 
poor  to  apprentice  poor  children  to  any 
inhabitant  or  occupier  of  lands  in  the 
parish,  inkabilant  and  occupier  are 
synonymous.  The  idea  of  residence  is 
not  necessarilv  included.  Rex  v.  Guard  - 
iansof  PoorofTunstead,  jT.  R.  523. 

In  Acta  ProvldlnB  for  tha  Fluw  of 
Probata  of  WIU*,— The  term  is  not  con- 
strued as  having  reference  to  domicile 
here.  "A  habitation  Is  a  place  of  abode, 
a  place  to  dwell  in;  and  an  inhabitant  of 
who  has  an  actual  resi- 
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bth*E*««<Prooediure.            INHABITANT.  InWiMlUw. 

dence  there.     But  ;i  person's  domicile  I''  this   act,   Storv,  J.,  said:      "I   laj-  no 

■  place  where  he  ma/  reside  in  fact,  or  particular  etrese  upon  the  word  "inhab- 

for  manj  purposes  may  be  deemed  to  itant,'   and  deem   it  a   mere  equivalent 

reside.     ...     A   man's   domicile,  as  description  of 'citizen' and 'alien' in  the 

the  word  Implies,  is  his  house,  his  home;  general  clause    conferring  jurifdiction 

and   it   TDAy   continue   such   for  years,  over  parties.     A   person   might   be  an 

without   being    actually    inhabited    b^  inhabitant  without  being  a  citizen;  and 

him.     But  an   inhabitant  of  a  place  is  a   citizen   miglit  not  be  an  inhabitant, 

one  who  ordinarily  is  personally  pres-  though    he    retained     his    citizenship. 

t-nt  there,  not  merely  in   iiiaere,  but  as  Alienage   or  citizenship   fs  one   thing, 

a  resident  and  dweller  therein.     .     .     ,  and  Inhabitancy,  by  which  I  understand 

A  person  who,  in  contemplation  of  law,  local   residence  anitno  maneadi,  quite 

has  a  domicile,  may,  nevertheless,  as  a  another.     I  read,  tlien,  this  clause,  thus: 

matter  of  fact,  be  a  mere  wanderer,  and  'No  civil  suit  shall   be  brought  before 

not  an  inhabitant  of  any  place."  ilolmes  either   of  said   courts   against  an  alien 

V.  Cal.  Ry.   Co.,  5  Fed.  Rep.  513;  s.  c,  or  a  citizen  by  any  original  process,  in 

9  Fed.  Rep.  139.  any  other  district  than  that  whereof  he 

One  who  having  lived  at  B.,  his  birth-  is  an  inhabitant  or  in  which  he  shall  be 

slace,  many  years,  and  subsequently  at  found  at  the  time  of  serving  the  writ.'  " 

'.,  ha»Ing  broken  up  his  establishment  Picquet  f.  Swan,  5  Mason  (U.  S.)  35: 


at  B.,  purchased  a  house  at  B.,  where  he  Toland  v.  Sprague,  12  Pet.  [U.  S.)  21&. 
spent  his  winters,  and  died  there,  is  an  In  a  statute  providing  that  '*in  actions 
inhaUtant  of  W.  Whether  he  might  on  joint  contracts,  if  all  the  defendants 
also  be  considered  an  inhabitant  of  B.  are  not  inhabitants  of  this  state,  service 
wai  not  decided.  "We  think  it  pretty  upon  such  as  are  inhabitants  shall  be 
obvious  that  the  words  inhabilani  and  suflicietit  notice  to  maintain  the  suit 
re«i</cK/ were  used  in  the  slatvite  i/i'i'erf0  against  all  the  defendants;"  an  Inhab- 
i»t*ilo,  and  not  synonj-mously,  not  itant  is  any  one  in  the  state,  whether  for 
merely  because  they  are  used  disjunct-  a  long  or  a  short  period,  without  refer- 
ively,  but  because  they  arc  words  of  dif-  ence  to  permanency  of  residence.  Bish- 
ferent  capacities  and  meaning.  .  .  ,  op  f.  Vose,  27  Conn.  i. 
Many  aliens  reside  for  years  within  the  Objection  being  taken  to  process  of 
commonwealth  without  becoming  In-  outlawry,  l>ecause  it  described  the  de- 
habitants  of  any  town  or  county,  for  the  fendant  as  an  inhabi'Lant  of  W,,  whereas 
term  inhabitant  imports  many  privileges  he  worked  there  hut  resided  elsewhere, 
and  duties  which  aliens  cannot  enjoy  or  thecourtsaid:"ItIs  necessary  to  state  tht.- 
be  subject  to,  and  yet  such  persona  often  township;  but  if  the  defendant  is  shown 
make  wills  which  are  proved  and  al-  to  have  been  there,  then  it  Isenoi^h  li> 
lowed  here,  and  lawfully,  because  they  satisfy  the  designation.  The  first  day  a 
are  residents  in  some  particular  county,  man  comes  Into  a  place  he  is  a  stranger: 
It  may  well  be  supposed  that  the  legis-  the  second  day  he  is  considered  as  11 
lature  intended  to  embrace  such  cases  guest,andthethirddayhebecomesanin- 
in  the  statute,  and  that  they  had  respect  habitant.  But  if  any  one  comes  from  New 
in  providing  for  the  probate  of  wills  to  Jersey  and  stays  only  an  hour  in  Penii- 
two  classes  of  persona — citizens,  who  sylvania,  during  which  he  commits  an 
are  necessarily  inhabitants  of  some  town  offence,  he  must  be  charged  as  of  the 
or  countj',  and  strangers  who  can  be  township  in  which  he  was  at  the  time, 
residents  only  in  some  town  or  county."  for  he  cannot  be  called  in  New  Jersey." 
Howard  College  -o.  Gore,  5  Pick.  Respublica  !>.  Steele,  3  Dal.  (Pa.)  91. 
(Mass.)  570.  In  Bcbool  Law. — A  minor  child  of  a 

Under  an  act  regulating  the  probate  pauper  supported  at  n  poor  farm,  is  an 

of  wills,  one  is  an  Inhabitant  of  place  of  inhabitant  of  a  school  district  within  a» 

domicile.     Isham  v.  Gibbons,  1  Bradf  act  prescribing  who  may  attend  public 

Sur.  (N.  Y.)  70.  schools. 

InthflLaw  of  ProoadUM, — The  judi-  "It  is   not  the  ordinary  law  of  domi- 

clarv   act    of    1789  provides   that   "no  die,  as  affected  by  the  aKi'miu  nasraf/r' 

civil  action    shall    be    brought    before  or  the  animin   revealendi,  which  is  to 

etUter     of    said     courts      against     an  govern  this  case. 

inhabitant  of  the  United  States  by  any  "Who  then    is   an    inhabitant   of   a 

original  process  in  any   other  district  school  district,  in  the  legal  sense? 

than  that  whereof  he  fs  an  Iniiabilant,  "He   need   not  be  a   resident  of  thc 

ur  in  which  he  shall  be  found  at  the  time  district.    The   word   inhabitant  is  dr- 

uf  ^rvlng   the  writ."      In    construing  rived  from  the  I^ntin  verb  knbilo.  whiol 
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InTuLkwi.                             INHABITA.VT.  InTaxUwi. 

Is  defined  'to  dwell,  to  abide,  to  inhabil  inhubit  where  the  members  of  it  reside, 

or  live  in.'  Reside  i%  from  re  and  aidt,  and  in  a  If^al  BenEC  It  may  be  denomi 

'to  Git  down,'  and  dwell,  from  tiie  Dun-  nated   an  occupier  of  land   which  is  in 

Ish  dvielger,  'to  abide.'  possession  of  its  bailiff,  when  linage  liaK 

"All  these  lerms  are  uBuallj'  classed  sanctioned  thia  application  of  the  term. 

fts  synonj'ms,  but  not  in  strictness  prop-  In  the   latter  import  of  the  eipression 

erly  ao;  for  the  word   inhabit  does  not  persons  corporate  in  England  have  been 

convey  the  idea  of  permanent  residence,  deemed   inhabitants  of  a  city,  a  town,  u 

To  dwell  or  to  abide  does  not  indicate  shire.     2    Insl.  700.     .     .     .     Even  this 

permanency  of  location  or  time.    .     .     .  construction  has  been  a  subject  of  dis- 

Jubabit  conveys  the  idea  of  a  home,  but  cussion  and  doubt,  during  the  admlids- 

not  necessarily  of  a  full  and   fixed  set-  tration  of  Lord  Mansfield,  and  the  ratu- 

Uement,  such  as  is  conveyed  by  the  term  bility  of  corporations  was  pul  by  him  on 

residence;   for  Dr.  Johnson  tells  us  that  the   footing  of  usage.     Except   tn   the 

•lieinE  obliged   to   remove   my   iabita-  instances  of  land  occupied  by  the  ser- 

fion.i  was  led  by  my  evil  genius  to  a  vants  of  corporations,  I   have  not  been 

convenient   house   in   the  street  where  able  to  find  residence  aaciibed  to  them. 

the  nobility   reside' — precisely  the  con-  ond  there  by  an  easy  figure,  with  the  aid 

dition  it  would  seem  of  these  unfortu-  of  usage,  they   have  been  denominated 

nate   children  of  the   pubtic."     School  inhabitants. 

Dis;.  V.  Pollard,  55  N.  11.  503.     But  a  "We   have   before  us  a   corporation 

[lerson    temporarily    and    fraudulently  which  has  no  local  limits,  the  members 

ocated  in  a  district  for  the  sole  purpose  and    officers    of   which    are    scattered 

of  acquiring  an  education  is  not  an  in-  abroad  and  may  reside  anywhere,  and 

habitant.     School  Dist.  v.  Bragdon,  53  which  has  no  land  which  it  occupies  bi' 

N.  II.  507.  its  servants  or  bailiffs.    In  Hartford  this 

In  Tax  Laws. — Under  statute  ii,  H.8,  corporation  has  an  office  for  the  trans- 

cli.  5,  providing  that  bridges  and  roads  action  of  business,  and  this  is  the  onh 

should  be  repaired  by  the  inhabitants  of  circumstanceon  which  it  is  contended  tti 

the  city,  town,  etc.,  the  term  was  con-  be  an  inhabitant.     .     .     .     Now  I  am  at 

Btrued   to  mean  those  who  held  lands  -i  loss  to  conceive  by  what  analogy  or 

and   to   include  corporations.      2    Inst,  figure  of  speech,  in  the  absence  of  alt 

702;   Rex  (I.  Hall,  I  B.  St  C.  136;  Bank  usage,  an   invisible,  incorporeal    entlty 

V.  Deveaux,  5  Cranch  (U.  S.)  88.     The  may  be  said  to  reside  In  a  place  on  the 

same  construction    was   put   upon    43  slight  ground  contended  for.  I  am  clear 

Eliz.,ch.3,inRexi'.Gardner,  I  Cowp.  79.  that  the  Hartford  Fire  Insurance  Com- 

In  this    country   corporations    have  pany  is  not  the  inhabitant  of  any  town." 

been  considered  inhabitants  of  the  place  This  reasoning  was  followed  In  Bank  v, 

hcretheirproperty  orprincipalofficeis  City   Council,   3   Rich,    (S.   Car.)  u8. 


situated,  for   purposes   of  taxation.     A  where  it  was  said:  "Is  a  bank 

mutual   insurance   company   has    been  i/an/ of  Charlctonf     Surely  not  I 

ield  to  l>e  such.     Tripp  v.  Merchants'  a  body  in  law,  but  not  In  fact;  It  eiisLh 

M.  F.  Ins.  Co.,  13  R.  I.  435.     A  bank,  altogether  in   paper— its    charter — and 

Ontario  Bank  i:  Bunnell.  10  Wend.  (N.  cannot    be    an   mhabitanl    living  and 

Y.)  186.     A  church  charity,  local  in  its  dwelling  in  the  city." 

nature.  Trustees  of  Greene  Foundation  A  banking  corporation  Is  not  an  In- 

u.  Boston,  II  Cush.  (Mass.)  w;  inhabs.  habitant  of  a  county  for  the  purpose  of 

of  Baldwin   v.  Trustees  of  Ministerial  taxation   of   its    capital   stock,   though 

Fund,  37  Me.  369.       But  in  Hartford  F.  it  mav  be  for  some  purposes.  Cheroliee 

I.  Co.   V.   Hartford,  3   Conn.  15,  it    was  Ins.  &    Bkg.   Co.    f.  Justices  of  Whit- 

said:     "This  word  has  atcchnical  sense  field  Co.,  38  Ga.  121. 

which   has  no   bearing  on  this  enquiry.  In  the  early  English  rate  acts,  Inhab- 

The  popular  sense  of  the  term  Is  the  itant  was   interpreted  to   mean     occu- 

«ame  as  resident^  or  one  who  lii'es  in  a  pier,  land   holder.     2  Inst.  702;  Rex  '.: 

plaee.     An  inhabitant   necessarily  im-  Hall,  B.  &   C.   136;  Rex  v.  Gardner,  i 

plies  an  inhabitation,  an  atiode,  a  place  Cowp.  79;  Rex  v.  Guardians  of  Poor  of 

ol  dwelling.     It  requires  no   reflection  Tun  stead,  3   T.  R.  W3;   but  see  Rex  r. 

to  determine  that  in  this  sense  a  cor-  Liverpool,^  East  450  n;  or  resident.  Rex 

poration  resides  nowhere.     It  is  an  arli-  i\  Nicholson,  ll  East  330;  Rex  tt.  Blsh- 

ficial  person,  a  creature  of  the  imagina-  op  of  Rochester,  12  East  353. 

tion,  gul>sisting  only  in  intendment  and  "The  term  inhabitant,'  as  used  in  the 

consideration  of  law.      Undoubtedly  in  act  and  in  the  popular  acceptation  of  the 

a  figurative   sense   It   may  be  said  to  phrase  means  sovnething  more  than  a 
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HTHALE.— See  note  I. 

person  having  a  mere  temporary  resi-  a  larger  or  more  limited  InterpreUtton." 

dence.     It  importB  citizenship  and  mu-  Lord  Eldon  In  Atty.  Gen.  v.  Foster,  lo 

nidpa]  relations;  and  if  the  term  were  Ves.  339. 

less  unequivocal  than  it  is,  it  could  never  "It  is  clear  that  it  is  a  word  of  such 
be  presumed,  in  the  absence  of  the  most  uncertain  legal  meaning  that  the  party 
explicit  enactment,  that  the  legislature  relying  upon  it  ought  lo  have  a  con- 
designed  to  impose  a  poll  tax  upon  the  struction  of  his  own  to  put  upon  it  and 
citizens  of  another  State."  Inhabitancy  should  be  prepared  to  sustain  that  con- 
■nd  residence  are  synonymous  with  struction,  and  to  show  that  according  to 
domicile,  and  a  citizen  of  Georgia  hav-  It  he  has  a  rightful  claim.     That  has  not 

Jer      . 

montlis  of  the  year,  is  not  an  inhabitant  contended   that   the  word  'Inhabitant** 

within  a  poll  tax  act.      State  v.  Ross,  3  has,  of  itself,  a  definite  t^al  meaning; 

Zah.  (N.  I.)  517.     But  under  an  act  for  but  the  authorities  cited   do   not  show 

the   taxation  of  personal  property,  one  this "      Denman,    C.   J.,    in    Rex   v. 

is  an  inhabitant  of  a  town  which  is  in  Mashiter,  6  A.  &  E.  153. 

the  State  of  which  he  Is  a  citizen  and  in  The  word  Implies  a  more  fixed  and 

wiiich  he  has  a  summer  residence,  if  h»  permanent  abode  than  reiidetil  and  fre- 

ii  dweltinx  there  at  the  time  of  assess-  quently   Imports  many  privileges  and 

ment.    Bell    v.    Pierce,   48    Barb.   (N.  duties  which  a  mere  resident  could  not 

Y.)  51.  claim  or  be   subject  to.     Board  of  Su- 

In   liatiackuieils,    the    question    is  pervisors  t>.  Davenport,  40  III.  206. 

treated   as  one  of  domicile.     By  a  de-  An   inhabitant  is  "one  who  has  his 

parturefrom  the  State.going  to  Europe,  domicile  or  fixed  residence,  in  opposi- 

leaslng  his   house  at  home  and  hiring  tion  to  one  who  is  a  mere  sojourner  or 

another  in    Paris    where  he   remained  temporary  resident  in  a  place.     State 

sixteen  months,  one  does   not  cease  to  v.  Primrose,  3    Ala.   546.     L>ega1  resi- 

he  an  inhabitant  for  the  purpose  of  tax-  dence   or  inhabitancy   Is   the  same  as 

ation   of  his   personalty.      "If  the   dc-  domicile.    Crawford  ii.  WlUon,  4  Barb. 

parture    from   one's   fixed   and  settled  (N.  Y^)  411, 

abode    is  for  a   purpose   In  its  nature  "The   popular  meaning  of  the  term 

temporary,  whether  it   t>e  business   or  inkabHani  is  a  resident  or  dweller  in  a 

pleasure,  accompanied  with  an  intent  of  place.  In  opposition  to  a  mere  sojourner 

returningand  resuming  the  former  place  or  transient  person."     Long  v.  Brown, 

of  abode  as  soon  as  such  purpose  is  ac-  4  Ala.  iiii. 

compliehed;   in  general  such  a   person  "It  is  difiicult  to  give  an  exact  defini- 

continues  to  be  an  inhabitant  at  such  tion  of  habitancy.  In  general  terms  oi>e 

place  of  abode,  for  all   purposes  of  en-  may  be  designated  as  an  inhabitant  of 

joying  civil  and  political  privileges,  and  that  place  which  constitutes  the  princi- 

of^  being  subject  to  civil  duties."     Scars  pal  seat  of  his  residence,  of  his  business, 

Ti.   Boston,  I  Mete.  (Mass.)  250.     But  if  pursuits,  connections,  attachments,  and 

the   removal   is  permanent  the   Inhab-  of  his  political  and  municipal  relations. 

itancy   terminates.     Thayer  x'.   Boston,  It   is   manifest,   therefore,   that   It  em- 

114  Mass.  132.  braces   the  fact  of  residence  at  a  place, 

"Inhabitant"  does  not  include  non-  with  the  Intent  to  regard  it  and  make  it 
resident  property  owners  under  an  act  his  home.  The  act  and  Intentm>ist  con- 
exempting  the  inhabitants  of  a  city  cur,  and  the  Inlent  may  tte  Inferred  from 
"from  working  upon  any  road  beyond  declarations  and  conduct.  It  is  often  * 
the  limits  of  the  city,  and  from  paying  question  of  great  difficulty,  depending 
any  tax  to  jprocure  lalxirers  to  work  upon  on  minute  and  complicated  circum- 
the  same.  Fletcher  v.  Oliver,  35  Ark.  stances,  leaving  the  question  in  so  much 
2S9.  doubt  that  a   slight  circumstance  may 

m  ft  WllL— A   legacy  to  the  poor  in-  turn  the  balance.     .     .     .     But  It  ta  • 

habitants  of  the    parish   was  held  %aad,,  question  of  fact  for   the  jury,  to  be  de- 

tnit  conGned  to  those  poor  who  did  not  temiined  from  all  the  circumstances  of 

receive    alms.     "The   word  inAabilants  the  case."       Lyman    if.    Fiske,  17   PkJt. 

bears  a  very  general  use,  and  may  ex-  (Mass.)  231;  a.  c.,  28  Am.  Dec.  293. 

tend  lo  everybody  living  in  the  parish."  t.  An  exception  in  insunntx  poltcy 

Ally.  Gen.  c  Clarke,  Amb.432.  that  the  "insurance  shall  not  extend  to 

In  CMlur«I. — "No  word  is  capable  of  any  bodily  injury     ...     by  tbe  tak' 
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IN  MERITA  NCE—INHA  LE— INJUNCTIONS. 

INHESITAVCE.1 — An  estate  which  descends,  or  may  descend, 
to  the  heir  upon  the  death  of  the  ancestor  ;•  also,  the  fact  of 
receiving  an  estate  as  heir. 

IHTT'ATrS — See  ABBREVIATIONS ;  Elections  ;  Namk 

IHJiniCTIOH& 

(e)  Salt  Under  Povitr,  814. 
if)  Amount  Dut  Unctrtaim,  814. 
<g)  U^ury,  815. 
(J)  Penally,  615. 
(0    y^mior  Lien,  816. 
(/)    iVasfe  by  Mortgagor,  Bit 

15.  LeaBCB,  816. 
lO.  Waste,  817. 

(a)   Threat  to  Commit  Waste,   8aa. 

(f)  Mortgager tttid Morlgagt«,%i% 
(f)    Reversioner,  821. 

(d)  Tenants  in  Common,  832. 

(e)  Lesieei,822. 
if)  Tenant  for  Life,  8*3. 
Q)  Atlof  God,Sa^. 
(1)  Eqnitable  Waste,  824. 
(/)  Properly  i*  Liligation,  814. 
( /}  Adverse  Possession,     834. 

17.  Bills  of  Peace,  825. 
IB.  Nuisance,  3i6. 

(a)   Nuisance  at  Law,     831. 

(*)    Fears  of  Mankind,  ^1. 

(rt    Legal  Right,  8j3. 

<rf)  Preventive,  S33. 

\e)  Building    Itself  Net  a   Nni- 


i.  Defined,  779. 

1.  When  Granted,  782. 

3.  PcTpetual  Injunction,  784. 

4.  Prelim  inaiy  01  Interlocutiwy, ,  786. 

5.  Mandatory,  789. 

6.  Jurisdiction,  701. 
T.  Concurrent  Jurisdiction,  79^' 

8.  CasM  Restrained  for  Pun  Retlei; 

^  '^-        , 

9.  Parties,  796. 
(a)  yndgmeni  at  Lata,  797. 
(6J   Officers  of  Cenrt,-j<^. 
(O  easements,  798. 
(rf)  /»«Wfr  Nuisances,  798. 

10.  Legal  Right  of  PartieB  in  DIspate, 
799- 

11.  Equitable  Interests,  801. 
II.  Laches,  801  ■ 

13.  Real  Property,  S04. 

(0)  Actions  Involving  Title  to  Real 
Bslnte,  805. 

(*)  Disposition  of  Debtor's   Prop- 
erly, 807, 
<f)  Stranger  to  Title,  807. 
(i^)   Eucroackaenls  on  Land,  807. 

(e)  Judicial  Sale  of  Real  Esttttt, 

SoS. 
(/)   Cloud  upon  Title,  808. 
(j)  Defective   Title,itli. 

(1)  Ejeclmeul.  809. 
(j)     JKriV  0/  Restitution,  809. 
(7)  Landlord  and  Tenant,  809. 
(*)   Homeslrods,  809. 

14.  Sale  of  Mortgaged  Proper^,  810. 
(ff)   /"rHrfer.Sio. 
t.b)   Pleadings,  811, 

(f)  Fraud,  Sit. 
[rf)  Miilalre,  814. 

Ing  of  polHon,   contact  with  poisonous  inheritance,   absolute    or   limited;   and 

substances,   or   inhaling   of  gas,  or   by  estates   not  of    inheritance,  or  for  life 

any  surgEcal  operation  or  medical  treat-  only.     1  Bl.  Com.  104,  120. 

ment"  does  not  cover  a  case  of  death  In  its  popular  acceptation.  "  inherlt- 

caused  by  breathing   lllumlnBtlng  gas,  ance  "  includes  all  the  methods  by  which 

which  in  some  way  escaped  in  the  room  a  child  or  relative  takes  property  from 

of  the  insured  while  he  slept.  "Inhaling  another  at  his  death,  except  by  devise, 

or  gas"  is  here  used  to  designate  its  use  and   includes    as     well     succession    as 

in  dentistry,  surgery,  etc.      "It  contem-  descent.      As     applied    to    personaltv, 

plated  a  voluntary  and  intelligent  act  by  signifies  succession,      Horner  t>.  Web- 

the  assured,  not  an  involuntary  and  un-  sler,  33  N.  J.  L.  4(3. 

conscious  act."    Paul  v.  Travelers'  Ins.  An  estate  acquired  by  inheritance  is 

Co.,  45  Hun  (N,  Y.)  513;  s.  c.,  10  N.  Y,  one  thai  has  descended  to  the  heir,  and 

St.  Rep.  306.  been  cast  upon  him  by  the  single  opera- 

1.  From  Anderson's  Law  Diet.  tlon  of  law.     Estate  of   Donahue.    36 

S.  Estates  of  freehold  are  estates  of  Cal.  333, 
777 


(I)    Tllreateied 'Nuisance.  835. 

{<■)   Irreparable  Injury,  836. 

(J)    Conlinaous  Nnisanee,6yj. 

{i,  Public  Nuisance,  S38. 

(I)    Intrusion  of  Freehold,  838. 

lm)Purpresf«re,  3,^1. 

(«)   Bridges,  842, 

(0)   Mill  Dam,  843. 

IP)   Binbankmenl,   843. 

(j)  Fouling  Waters,   844, 
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INJUNCTIONS. 


g.  Easements,  847. 
a.  Ancient  Lights,  847. 
I.  Lateral  Support,  84C^ 
a.  Ancient  ButtdiDgs,  Sjo. 
J.  Subjacent  Support,  850. 
t.  Party  Walls.  S51. 
S-  Water  Privilegea.  852. 

(a)  Drains.  8i;J. 

(«)  Milh,  851. 

(c)  Mills  Everted  on   Boik  Banks, 

854- 

(d)  Acquiescence,  ac,^. 

(e)  Snbierrancan  Sireenu,  8q6. 
i.  Taxes,  857. 

(a)  General  Doctrine,  857, 
(*)  Enjoining  Taxes,  8(7. 
(c)   Taxes  Partly  Legal  and  Pertly 

IlUgal.  863. 
(rf)  Enforcement  of  Taaas  Against 

1    rajtd- 


(/)  Unconstitutional  Tax,  87a. 

(*■)  Mnnicipal  Taxation,  87J, 

(1)    roirf  TVixM,  872. 

(0    Extension  of  City  Limits, 

(J)  Imfrovements,  874. 

(>)  Bounties,  874. 

f/)     Federal  Taxation,  874. 
37.  PlxturcB,  S75. 
aS.  Trespass,  876. 

(a)    Origin  and  Naturi  of  yarU- 


874. 


(1-)    Ifken  Additional  Pnrties  Ar< 

Required.  913. 
(j)    Criminal  Prosecutions,  914. 

30.  Trustees,  1)14. 

3t.  TransFer  of  Notes.  Bills,  etc.,  916. 

31.  Transfer  of  Slocks,  916. 

33.  Voidable  Instruroeats,  916. 

34.  Patents,  917. 

(n)   Tireat  of  Legal  Protetdings, 

919. 
(4)   Patent    for    Separate    Parts, 

919. 
Prior 
id)  Repeal  oj 
(e)£-    ■■     ■■ 
(/)   t  ,       . 

'g)  Prior  Adjndicatioi 
).  Copy  Right,  911. 
(a)  Literary  Prodaclion*  Distinct 

from   Cofy  Right,  yii. 
(i)   Unautiu>ri*ed    Use  of  LalUrs, 

938. 
(c)  Private  Lettera,ifya. 
S.  Trade  Marks,  930. 
W   Ground  for  Relief,  931. 
{b)    When  Injunction  Granl^,^t. 


(e)  Expiration  of  Patent.  93a 
(/)    Violation  of  Injnnetion,  930. 


fft)   Test  of  Jurisdiction,  877. 

(c)  7"iVfa  f»  Di:^nle,  880. 

(rf)    Threatened  Tres fats,  Wi. 
(e)  Mines,  S81. 
(/)  C««-V  T"'"**'-,  883. 
(i)   ^Harries,  884. 
g.  Judgments  or  Actions  at  Law,  884. 

(d)  Attachment,  898. 

(i)  Foreclosure  of  Mortgage^  899. 

(e)  Neglect  to  Make  Defence,  900. 
(rf)   Mistake  of  LaT«,cfi\. 

(e)  Error  of  the  Court,  901. 

(f)  Laches,  g02. 

(^)  Mistake  of  Fact,  904. 

(4)  Ignorance    of     the     Law    of 

Another  .9'<i/c,  904. 
((■)  Mistake  of  Law  When  Joined 

to  Other  Consideration,  904. 
(_;■)  Mistake     of    Material    Facts, 

(*)   Fraud,  905- 

(/)    Independent  Complaint,  907. 

(m)  Failure  to  Summon  Defendant, 

V>7- 
in)  Proceedings  is   Other  Courts. 

908. 
(o)  Exception  to  the  Rule,  1)12. 
(.f)  Actions     at     Law     Under     the 

Codes,  913. 
iq)  Multiplicitv  of  Suits,  913. 


93S- 
{e)    Violation,  <i^ 

(f)  Intention,  936. 

(g)  Mews/afers,q3j. 
(h)   Manufacturers,  WJ' 

(i)    Continnance  of  Lnfrlmg* 


,.'&. 


937- 

(■}  LackeJ,^3J. 


(n)  Restrictive  Covenants  N^  Im- 
plied, 940. 
(£)  Restrictive        Covenants        i» 

Leases,  li^i. 
(<)  Promissory  Notes,  941. 
id)  Restraint  of  Trade,  943. 
(e)  Personal  Services,  94k 
B.  Trade  Secrets,  949. 
g.  Combinations,  9^ 
0.  Injunction  Between  Paitncn,  950^.- 
(a)    Granted,  950. 
(£)  Misappropriation     of    Amis, 
95O; 


{_/)  Covenants,  951. 
(^)  Name  of  Firm,<)st. 
(k)  Receiver,  953. 
I.  Pnvate  Corporation,  953. 
(a)    ffit(-K  Enjoined,  953. 
(*)  Expulsion.  9i;6. 
(c)  £/«//««  o/-  (?#.-*■«,  957- 
(rf)  Ultra  Vires,  <)sS. 
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(«)   C.orpornte  Name,  958. 
(  f)   ViolalioH,  959. 
4a.  Hunicip*!  Corporation,  959. 
{a)  Bonds,  963. 
(i)  Profrr  Parlies,  963. 
(f)  EatinemI  Domain,  964. 
{rf;  K/uisaace,  966. 

43.  Pranchiaes.  967. 

44.  OffiGcrB,968. 

(a)   National  Officers,  968. 

{6)  5(a/e  Officers, gl&. 

(c)  Municipal  Officers,  968. 

45.  Railways,  969. 

(a)   EmiweHt  Domain,  969. 

C«)   Coufiicting  Claims  as  to  Right 

of  Way,  973. 
(c)   Unautkeriied     Occupation    of 


Stree 


.973- 


(rf)  special  Damage! 
(«)    Collection    of    Stock'by  Insolv- 
ent Company,  975. 
(/)  ^!gl't  of  Bondkolders,  976. 
(i-)  Right  of  Stockholders,  976, 
(A)  Covenants,  976. 
(()    Operating  Contracts,  of]"], 
(j)  Fraudulent  Comiinalions,  977, 


(O   Ar/ionon  Bond.,)^. 

fd)  Addilional  Seeurilr,  991. 

(e)   S'BrrdM,  991. 

(/)  ^c//u«  Against  Surely,  i>y.;. 

^)  Aasessmini  of  Damages,  91J3, 

(*)  Meastiri-  of  Damages,  995. 

(i)     Counsrl  /■■(■«. 999.  " 

54.  Procedure,  lou:. 

(a)    frrifcation.  hk^. 

(i)  ^Hj-iuer,  Z>fm«rr(-r,  c(c.,  1006. 

(c)    Ke««e,  1007. 

(J J  Restraining    Order    Made    lit 

Vacation.  1007. 
(e)  Appeal,  1007. 
( /)  Ccntinaante,   I007. 

55.  Violation  (See  Contempt),  looS. 
(a)  yurisdiction,  loio. 

(ij  Jurisdiction  of  Special  fadg,: 


CO  /»/■«, 


Granted 


(i)  Motive,  1010. 

(e)   A'o/.ce,   lOU. 

(/)  Adviceof  Counsel,  loii. 

^)  Attorneys,  loil. 

(1)  Interference    witk    Status    of 

Property,  toi2. 
(.)    Receiver  of  Railroad.  1012. 
(J)  Acts    Enjoined   Pending    Ap- 
peal, 1013. 
(*)  Puniskmenl  for  Breaci,  I013. 
[/)   iacAM,  1013. 
{jb)  /"roo/  0/  Violation.  1013. 
{b)  £)!((■»(  0/  /'/Be  Imposed,  1014. 

SS.  Dissolution,  1014. 
(«)  Motion,  1018. 
(£)  Lackes,  1019 
(c)   Irregularities,  IO19. 
(rf)  Po-wer  to  Dissolve  in  Vacatioa, 


977- 
(»)  Planting  Trees, <fj'j. 

46.  Bridget.  977. 

47.  Toll  Bridges,  978. 

48.  Ferries,  979. 

49.  StreetB  and  Public  Roads,  g8o> 

50.  Harried  Women,  9S3, 
jr.  Libel  and  Slander,  (>85. 

52.  Mandamus  Indictment,  etc.,  986- 

53.  Injunction  Bondd,9S7. 
(a)  StefvtfjT,  9S7.  loao. 
£6)  Suficiency  of  Bond,<^. 

1.  Definitioii. — An  injunction  is  an  order  or  judgment  of  a  court 
or  judge  commanding  the  defendant  to  do  or  refrain  from  doing 
a  particular  thing.' 

1.  Storj  defineE  an  injunction   as  "a  granting  of  which  beloi^ed  whollj  to 

judicial  process  wherebv  &  party  is  re-  the  equitable  jurisdiction  of  t)ie  magJK- 

quired  to  do  a  particular  thing  or  to  trate.     Sanders  Justinian,  p.  58,  4J  ^70. 

refrain  from  doing  a  particular   thing  580.       Interdicts     were     divided     into 

according     to    the    exingencjr    of   the  three   principal    classes,   viz;    prohibi- 

wril."     a  Story's  Eq.  Juris.,  J  861.  tory,   restitutory   and    exhibitory,    the 

Mr.  Jeremy's  deiinition  is:  "A  writ  first  class  being  issued  to  restrain  ttic 

framed  according  to   the  circumetanceH  commiaaion  or   continuance  of  a   par- 

ofthe  caae,  commanding  an  act  which  ticular  act,  the  second  to  compel  resli- 

tnc  court  regards  as  essential  to  justice  tution  or  "lutting  things  back  into  tht 

or  restraining  an  act  which  it  esteems  state  tliey  were  t)erore,"  and   the  third 

contrary    to    equity    and     good    con-  as  the  preliminary  of  vindication,  as  ti> 

science.      Jeremy  Eq.  Juris,,  ch.  I,  ^  1.  require   one  having  a  freeman  in   hi» 

Orlslii  of  tbe  WYll. — The  remedy  by  custody  to  produce  him.     Sanders  Jus- 
injunction  seems  to  have  been  derived  tinian,  pp.  570,  573. 
from  the  Interdicts  of  the  civil  law,  the        Oroiutda  tor.— The  case  must  be  one 
770 
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INJUNCTIONS. 

The  process  of  injunction  should  be  applied  with  the  utmost 
caution.  The  interference  rests  on  the  principle  of  a  clear  and 
certain  right  to  the  enjoyment  of  the  subject  in  question,  and  an 
injurious  interruption  of  that  right  which,  on  just  and  equivalent 

of  strong  and  imperious  neceuity  or  the  plaintiff'  haa  certainly  a.  right,  but 
the  riglit  must  have  been  previously  that  he  has  a  fair  queBtlon  to  raise  as  to 
established  at  law.  Parkerv.  WInnlpi-  the  eiietence  of  such  a  right  The 
■eogee  etc.  Co.,  2  Black  (U.  S.)  545;  other  is  whether  interim  interference 
Olmsted  v.  Loomis,  6  Barb.  (N.  Y.)  on  a  balance  ofc( 
160;  Fisk  r.  Wilber,  7  Barb.  (N.  Y.) 
400;  Gardner  u.  Newburgh,  1  Johns. 
Ch.  (N.  Y.)  164;  Ogden  1>.  Kip,  6 
-         X,  V.)     160;    Jerome   v. 


venience  to  the  one  partj  and   to  the 
other  is  or  Is  not  expedient," 

DUoreUoK  of  tiM  Court. — The  applica- 
tion is  addressed  to  the  sound  conscience 
of  the  court  acting  upon  ail   the   cir- 
cumstances belonging  to  each  particu- 
lar case.     ReddaTl    v.   Bryan,  i^  Md. 
»4;  s.  c,  74  Am.   Dec.  550;  Alien  v. 
awley,  6  Fla.   143 ;   Sullivan  -v.   Mo- 
reno, i9Fla.2i2.     Robert  D.  Andenon, 
a  John.  Ch.  (N.  Y.)  101;  Middletown 
v.   Roundout  etc.  R.  Co..  43  How.  (N. 
is  good  ground     Y.)  4S8.     See  3  Story's  Eq.  Jur.,  %  863; 
rordUeolvingit     iMadd.Ch,   Pr.  115. 
-'       "-•->-■  -  Maddocks   In  his  work   says:    "All 

Injunctions  are  discretionarr  attd   are 
granted  upon  the  circumstances  of  the 
case."     Potter  ».  Chapman,  Arab.   90; 
Roberts    v.    Anderson,    3  John«.   Ch. 
(N.  Y.)    103;   Hanson   v.  Gardiner.  7 
,   nction,     Ves.  Jr.  366. 
urt  should         In  Roberts  t'.  Anderson,  3  Johns.  Ch. 
bich   would   entitle   the     (N.  Y.)   201;  Middletown  v.  Roundout 
piainUff  to  relief  at   all   events.     It  is    etc.  R.  Co.,  43  How.   Pr.   (N.  Y.)   488. 

Suite  lufliclent  if  the  court  finds,  upon     See  I  Story's  Eq.,  Chancellor  Kent 
le  pleadings  and  upon  the  evidence,  a    says:  "The    granting   and    continuing 
case   which   makes   the   transaction    a    of'^  the  procesB[injunction]  must  alway* 
rest  in  sound  discretion,  to  l>e  governed 


Johns.  Ch.  (N, 
Ross.  7  Johns.  Cl-  , 
Am.  lice.  485;  Coe 
H.  354.  Button  D.  Augusta,  17  Me. 
303.  Goodrichv.Moore,jM!nn.6i;B. 
c,  7a  Am.  Dec.  74;  Hart  v.  MarBhall,4 
Minn.  396;  Montgomery  v.  McEwen, 
9  Minn.  i<^. 

Bad  faith  on  the  part  of  a  party  ap. 
plying  for  an  in' 
for  refusing  the 
after  it  has  been  obtained.  Haighrw. 
Lucia.  36  Wis.  35S,  362. 

Davis  V.  Morgaln,  3  Bam.  &  C.  8. 

In  Giascott  v.  Lang,  3  Myl.  &  Cr., 
455,  LoKD  CoTTENHAM  says:  "In 
looking  through  the  pleadings  and  evi- 
dence for  the  purpose  of  an  injunction, 
"  ' ' arv  that  the 


proper  subject    of  investigation    In 
court  of  equity." 

In  the  Great  Western  R.  Co.  11.  Bir- 
mingham etc.  R.  Co.,  1  Ph.  603,  the 
same  learned  Judge  says:  "It  is  certain 
that  the  court  will.  In  many  cases,  in- 


by  the  nature  of  the  case."  In  Potter 
T',  Chapman,  Amb.  9^  Chancel- 
lor Hardwickb  says;  "There  can- 
not be  a  stronger  instance  thai 
such  injunctions  are  not  of  course 
than  the  case  of  waste.  After  answer 
comes  in  and  affidavits  read,  the  court 
will,  according  to  their  discretion,  con- 
-  the  injunction  till  hearing  or  not, 
""     lay  go  on  with 


quo  during  the  pender 

wliich  the  rights  to  it  are'  to  be  decided, 

and  that  without  expreseing,  and  often 

without  means  of  forming,  any  opinion     and  yet   the  plai 

as     to    such    rights,  .  seeing    the  cause  and  tin 

that  there  is  a  substantial  question  to  be     star  waste."     Sheldon  v.  Rockwell,  9 

decided.  It  will   preserve  the  property     Wfc.  167;  Pettibone   i'.  La  Crosse  etc. 

until   such  question   can   be   regularly     R.  Co.,  14  Wis.  443;  Cobb  d.  Smith,  16 

disposed  of.     In  order  to  support  a- --       ""-  "--  *  "-  "" 

junction  for  such  purpose.  It  a  "  -' 


Wis.  661  ;Atty.  Geii.  ti.  Railroad   Cas., 

SWis.    425;   Tucker    v.    Carpenter, 
empst.  440;    Hine    v.    Stephens,    33 
inliff'."        "  Conn.  497;  State   r.  Judge,  16  La.  333; 

in  anrewsoury   v.   Shrewsbury  &  B.     Reddall  v.  Bryan,  14  Md.  444. 
R.  Co.,  I  Sim.,  N.S.  410-436,  the  VicB         The  discretion  ofachancellorlngrsnt- 
Chancrllor  says:  "That  there  are  two     ingor  refusing  injunction  will  not  tecon- 
points  on  which  the  court  must  satisfy     trolled    unless    abused,  or    some    well 
itself:  Plrstjlt  must  satisfy  Itself,  not  that     recognized  principle  of  law  or  equity  fa 
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violated.      Nisbel   v.   Sawyer,   66   Ga.  It  le  not  essential  to  the  granting  nf 

356;  Carrowaj-  v.  Lockett,  66  Ga.  156;  equitable  relief  that  irreparable   injury 

Auraria  etc.  Co.  v.  Wahl,  66  Ga.  156;  shall  already'   have   resulted   from   ih'c 

Cbrter  v.  Monroe,  66  Ga.  755.  acta  complained  of.  il   is  only  requhcd 

butancBa. — An  injunction  will  not  that  the  damage  is  threatened  or  im- 
be  granted  when  it  will  operate  in-  pending,  and  that  a  clear  necessitv  be- 
equitably  or  contrary  to  the  reai  justice  shown  for  affording  immediate  protec- 
of  the  case;  equit;^  interferes  in  this  tion  to  Bome  right  or  interest  which 
manner  to  prevent  irreparable  mischief  would  otherwise  be  seriouRly  injured  or 
or  to  suppress  a  multiplicity  of  suits  impaired.  The  mere  allegation  that  irre- 
snd  vexatious  litigations.  Troy  etc.  R.  parable  injurv  will  result  unless  protec- 
Co.  V.  Boston  etc.  R.  Co.,  86N.  Y.  107.  lion  is  extended  is  not  sufficient, but  facts 

So  an  injunction  ought  not  to  be  must  be  stated,  that  the  court  may  sec 
granted  unless  the  injury  is  pressing  how  and  why  it  would  result,  and  that 
and  Ihe  delay  dangerous,  and  there  is  the  apprehension  of  irreparable  mis- 
no  adequate  remedy  at  law.  Goodrich  chief  is  well  founded.  Crisman  v.  Hei- 
V.  Moore,  3  Minn.  61;  s.  c,  7J  Am.  Dec.  derer,  5  Colo.  589. 
74.  The    solvency  of   a   person   who   is 

An  Injunction  will  not  be  granted  to  about  to  construct  a  tunnel  through  the 

prevent   the  use   of  a   portion   of   the  land  of  another  does  not  affect  the  right 

water  of  a  reservoir,  when  there  will  be  of  the  latter  to  an  injunction.     The   in- 

no  need  of  numerous  suits  at  law,  and  jury  would  be  irreparable  in  Its  nature- 

where  defendants  are  not  insolvent  and  Richards  v.  Dower,  64  Cal.  61. 

business  will  not  be  deranged.  A  court  of  equity  wilt   not   interfere 

An  injunction  will  not  be  granted  by  injunction  with  a  plan  of  improve- 
unlese  the  anticipated  injury  Is  not  ment  adopted  in  good  faith  by  muni- 
reparable  by  recovery  of  damages  in  an  cipal  authorities,  and  within  the  scope 
action  at  law,  whetner  frotn  need  of  of  their  authority,  where  injury  there- 
numerous  or  successive  suits,  or  from  from  is  doubtful,  eventual  or  contin- 
tnsolvency  of  defendants,  or  from  gent.  To  justify  such  an  interference 
derangement  of  business.  Haskell  v.  it  must  be  shown  that  injury  material 
Thurston  (Me.),  13  All.  Rep.  273.  and  actual  is  the  necessary  or  probable 

Where  all  that  can  be  inferred  from  result.  Morgan  v.  Binghamton,  32  tlun 

what  the  complainant  states  in  his  bill  (N.  Y.)  602,  reversed  so  far  as  appealed 

is,  that    when    a    heavy   freshet    may  from  Morgan  v.  Binghamton,    loz   N. 

happen,  the  stream  will,  if  the  embank-  Y.  500. 

ment  complained  of  remains,  overflow  In  an  action  brought  to  restrain  the 
a  portion  of  his  land,  and  thereby  sale  of  certain  teas,  it  appeared,  and  the 
destroy  the  crops,  if  any  there  be  grow-  court  found,  that  the  teas  were  adullcr- 
ing  Ihereon  at  the  time  of  such  freshet,  ated  to  some  extent  wilh  olTensive  and 
such  a  cose  is  not  made  out  as  will  noxious  substances,  and  their  posses- 
warrant  an  injunction  to  restrain  the  sion  for  the  purpose  of  sale  was  a  nui- 
defendant  from  maintaining  the  cm-  sance ;  but  the  court  found  that 
bankment.  Such  an  occasional  overflow  there  wasnosufEcicnt  evidence  to  prove 
of  a  few  acres  of  land,  part  of  a  farm  of  that  the  use  of  the  teas  was  "dangerous 
more  than  a  hundred  acres,  does  not  to  human  life,  or  detrimental  to  health, 
work  a  destruction  of  the  inheritance,  or  unwholesome,"  or  that  the  Injunc- 
nor  justify  the  granting  of  an  injunction  tion  was  needed  to  prevent  serious  dan- 
in  order  to  prevent  irreparable  mischief  ger  to  human  life,  or  detriment  to  health,' 
Blaine  v.  Brady,  64  Md.  373.  Held,  that  there  was  no  irreconcilable 

But  where  a  town  is  made  a  part  of  repugnancy  in  the  findings,  and    that 

a    city   by   an    unconstitutional   act,  a  the  relief  sought  was  properly   denied, 

court  of  equity  may  restrain  the  city  N.  Y.  Health  Department   v.   Purdon. 

from  exercising  municipal  jurisdiction  99  N.  Y.  237;  s,  c,  59  N.  Y.  Super.  Cl. 

over  it,  and  interfering  with  its  properly  109;  s.  c,  52  Am.  Rep.  22. 

in  a  manner  calculated  to  inflict  on  the  An  injunction  will  not  be  granted  to 

community   irreparable  injury.     Hv.ie  restrain  the  erection  of  a  planing  mill 

Parki'.  Chicago  (111.),  iSN.E.  Rep.  223.  and  cotton  gin  (in  process  of  eonstroc- 

Reid  V.  Moulton,  ^i    Ala.  271;  Barn-  tion)   upon   an   ailegation   by   plaintilT 

ard  r.  Davis,   54   Ala.    ^74;   Moore   v.  that  the  same,  when  completed,  will  ex- 

Hylton,  I  Dev.  Eq.  (N,  Car.)  435;  Slate  pose  his  premises  to  increased  perils  of 

V.  Wilson,  49  Mo.  ti;o;  Nelson  v.  Robin-  fire,  and  that  the  noise,  etc.,  will  render 

son.  Hemp.  (U.  S.)  465.  his  dwelling  unlit  for  a  residence,  Dor- 
781 
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Ijrounds,  ought  to  be  prevented.'  And  the  writ  ought,  as  a 
general  rule,  to  contain  a  concise  and  unequivocal  description  of 
the  particular  acts  or  things  in  respect  to  which  the  party  is  en- 
joined.* 

An  injunction,  unless  issued  after  the  decree,  when  it  becomes 
n  judicial  process,  can  only  be  used  for  the  purpose  of  prevention 
and  protection,  and  not  for  the  purpose  of  commanding  the 
defendant  to  undo  anything  he  had  previously  done.'  It  may 
tonipel  parties  to  do  certain  acts  as  well  as  restrain  them  from 
acting.* 

1.  Whra  Oranted. — An  injunction  will  be  granted  to  prevent 
irreparable  injury  to  public  property,*  and  to  secure  to  a  party 
the   enjoyment  of  a  statute  privilege  of  which  he  is  in  actual 

^ey  V.  Allen,   85  N.  Car.   358;  ».  c,  39  Md.  Ch.  456;  James   v.  Dixon,  30  Mo. 

Am.  Rep.  704;  Barnes   v.   Calhoun,   2  70;  Bell   t-.  Chadwick,  71    N.  Car.  3391 

Ired,   <N.   Car.)    Eq.    199;    Ellison   i-.  Wilson  v.  Mineral  Point,  39  WU.  (60; 

■Comr»,5jones(N.Car.)Eq.s7;  Hyatt  German    v.    Clark,   71     N.    Car.  417; 

c.  Myers,  73  N.  Car.   233;   Simpson   r.  Burecss    v.   Kattleman,   41     Mo.   480; 

ToBtice,e  Ired,(N.Cnr.)  Eq.  iii;;E;a6on  Scudder   n.  Trenton   etc.  Co.,  i    N.   I. 

V.  Perkins,  3  Dev.  (N.   Car.)    Eq.   38;  Eq.  694;  Weigel  v.  Walsh.  45  Mo.  560; 

Wilder  v.  Strickland,  I  Jones  (N,  Car.)  Dc  Veney  v.  Gallagher,  30  N,  J.  Eq.  33; 

Eq.  386.  Southmayd   f.  McLaughlin,  24   N.  J. 

So  an  injunction  will  not  lie  to  pre-  Eq.  t8t;  Johniilon  v.  Hyde,  35  N.  J.  Eq. 

>  ent  the  wrongful  collection  of  lolls  by  454;  West  Point   Iron  Co.  w.  Revmert, 

it  turnpike  company  which   merely  de-  45   N.  Y.  703;  Bonlo   v.  New   Orleanc 

inands  the  tolls  without  hindering  the  R.   Co.,  55   Ala.  480;  Shanbut  t>.  St. 

p.issage  of  those  who  do  not  pay.  Side-  Paul   etc.   R.  Co.,  11    Minn.  501;  Van 

iiey  V.  Haw    Creek   Turnpike   Co.,  91  Wert   i.    Websier.   31   Ohio    SL  420; 

Ind.  186.  Howell   v.   Howell.  5   Ired.   (N.  Car.) 

I.  S.  P.  Md.  Savings    Inctilution   ;■.  Eq.  ajS;  Whitfield   r.  Refers,  16  Miw. 


Schroeder,  8  Gilt  &  J.  (Md.)  93;  Morse  84;  Tavlor  v.  Brookman,  4^  Barb.  (N. 
:■.  Machias  Water  Power  Co.,  4*  Me.  Y.)  106;  s.  c.  1  Abb.  (N.  Y.)  Pr.,  N.  S. 
119;  Snowdcn  I'.  Noah.  Hopk.  (N.  Y.)     169;  Blake   v.  Brooklyn,  16   Barb.   (N. 


Ch.  347;  Hoyt  V.  Albany,  3  Paige  (N.  Y.)  301;  Marshall  v.  Peters,  is  How, 
Y.)  itt;  B.  c,  9  Wend.  fN.  Y.)  571;  P'-  0^.  Y.)  218;  Balcom  v.  Julien,  31 
North  River  Steam  Boat  Co.  v.  Liv-  How.  Pr.  (N.  Y.)  349;  Brown  v. 
ingston,  3  Cow.  (N.  Y.)  713;  Harrison  Metropolitan  Gas  Light  Co.,  38  How. 
;■.  Newton,  9  N.  Y.  Leg.  Obs.  311,  347;  (N.  Y.)  Pr.  133;  Ward  i'.  Kelsey.  14 
s.  c,  I  Code  R.  (N.  Y.)  N.  S.  307;  Abb.  Pr.  (N.  V^)  106;  Sterman  p.  Ken- 
Power  V.  -Mger,  13  Abb.  (N.  Y.)  Pr.  nedy,  15  Abb.  Pr.  (N.  Y.)  aoi;  Park  r. 
384;  Gould  i>.  Tlionipson,  30  How.  Pr.  Mu^rove,  i  Thomp.&  C.  {N.  Y.)  571; 
(N.  Y.)  s;  Steinberg  r.  Otonncr,  43  Golusha  v.  Flour  City  National  Bank, 
,  How.  (N.  Y.)  Pr.  Si;  Dubois  v.  Bud-  I  Hun  (N.  Y.)  323;  s.  c,  4  S.  Car.  68; 
long,  15  Abb.  (N.  V.)  Pr.  445;  Swift  x:  Bolton  v.  McShW,  67  Iowa  207;  Dis- 
Jenks,  19  Fed.  Rep.  641.  trict    Tp.    r.    District    Tp.,    54    Iowa 

3,  Whipple  V.  I  lutchinson,  4  Blatchf.  1 1 1;. 

(U.  S.)  190.  Equity   will   not  interfere  by  injunc- 

3.  Washington   University  v.  Green,  tion  where  the  Injury  is  not  Irreparable 
I  Md.  Ch.  97.  and  destructive  to  the  plaintifTs  estate. 

4.  Pierce    i'.    New   Orleans,    18    La.  but  is  susceptible  of  perfect   pecuniary 
J41,  compensation,  and  for  which  the  party 

B.  Putnam  t:  Valentine,  5  Ohio  187;  may  obtain  adequate  satisfaction  in  the 

Waldron  :■.  Marsh.  5  Cal.  iig;  Center-  ordinary   course    of   law.     Cocker    r. 

viUe   etc.   Co.   v.  Barnett,  3    Ind.  537;  Carroll,  4  Md.  Ch.  3x4;   Hart  v.  Mar- 

Daubenspeck    v.  Grear,   18    Cal.  444;  shall,  4   Minn.   394;   Morris  etc- Co.  r. 

Holston  z'.  CatCerlin,  10  Ind.  117;  White  Central  R.  Co.,  16  N.  J.  Eq.  419. 

:■.    FLinigain,    1      Md.   535;    Green   v.  The  mere  allegation  that   irreparable 

Keen,  4    Md.  98;  Herr   r.  Bierbower,  3  injury  will   result   unless   protection  i« 
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■possession  when  the  legal  title  is  settled.*  It  may  be  granted 
where  the  defendant,  against  whom  there  is  otherwise  a  good 
remedy  at  common  law,  is  insolvent  or  about  to  abscond.* 

Mere  apprehension  of  a  threatened  wrong  is  not  enough.^  A 
party  seeking  an  injunction  must  show  a  particular  injury,  dis- 
tinct from  that  which  he  suffers  in  common  with  the  public* 

A  court  of  equity  will  not  interfere  by  injunction  to  prevent  an 
injury  merely  nominal  or  theoretical  in  its  nature,  although  an 
action  at  law  might  be  maintained  for  it.^  Nor  can  equity  be 
invoked  to  restrain  a  consequential  injury  necessarily  resulting 
from  the  lawful  exercise  of  a  right  granted  by  the  sovereign 
power  of  the  State,  or  authorized  by  competent  municipal 
authority.* 

Where  the  evidence  presents  a  probability  that  more  wrong 
will  be  done  than  prevented  by  the  injunction  prayed  for,  it  wifl 
not  be  granted.'  So  where  a  defendant  asserts  positively  that  it 
is  not  his  intention  to  do  a  certain  act,  or  to  violate  any  particu- 
lar right  asserted  by  the  plaintiff,  and  there  be  no  evidence  to 
show  to  the  contrary,  the  court  will  not  interfere  by  injunction. 
It  will  neither  grant  nor  continue  an  injunction  in  the  face  of 
such  disclaimer.* 

An  application  for  an  injunction  will  be  dented  when  it  appears 
that  the  act  sought  to  be  enjoined  has  already  been  committed.* 

Where  an  injunction  might  cause  irreparable  damage  to  the 
<]efendant  in  the  event  of  the  plaintiff's  not  being  exclusively  en- 
titled to  relief,  the  injunction  will  be  refused.'®     So  whereastat- 

«ileitded,  is    not    sufBcient,   but    facts  T.  North  i>.  Kershaw,  4  Blatchr  (U. 

must   be   stated  that  the  court  may  see  S.)  70. 

how  and  why  it  would  reeult,  and  that  An   injunction    which    would    work 

the   apprehensions  of  Irreparable   mis-  great   harm  to  one  party  without  cor- 

-chief    are    well    founded.      Carlisle  v.  responding  benefit  to  the  other  should 

Stevenson,  3  Md,  Ch.  505;   Waldron  v.  be  refused.     Swifl   v.  Jcnks,    19   Fed. 

Marsh.  5  Cal.  119.  Rep.  641. 

1,  Croton   Tump.   Co.   i'.   Ryder,  i  8.  Whalen   v.    Dalashmutt,   59    Md. 

Johns.  (N.  Y.)  Ch,  611.  350;   West  Jersey  R.  Co.  f.  Cope  Mav 

9.  Ponder  i'.CoK,28Ga.  305;  Council  etc.  R.  Co.,  34  N.J,  Eq.  164. 

Bluffs     V.     Stewart,      si    Iowa     385;  ».  Cole  i'.  Duke,  79  Ind.  la^. 

Gibbs  w.  McFadden,  39'lowa37i;  Bur-  Past  injuries  are   not   in   themseivcK 

roughs  V.  Saterlee,  67  Iowa  396;  West  ground  for  granting  an  injunction;  but 

f.  ,..  _,-■.,  .  _ .  when  there  is  a  coniinuance.of  an  in- 
jury, and  a  right  to  continue  It  is 
claimed,  an  injunction  may,  in  a  proper 

h  (U.  S.)  Crc."443r  Mariposa  case,   be   issued   to  restrain.       Society 

Co.  V.  Garrison,  26  How.  (N.  Y.)  Pr.  etc.  i'.  Morris  Canal,  1  N.J.  Eq.  (Sax.) 

448;  Watrous  T'.  Rodgers,  16  TeJi.410.  157;    Cobb    v.    Smith,    16    Wis.    661. 

4.  Fatle  Village  etc.  Co.  t».  Tibbetts,  tomfare   Corning   r.  Troy   etc.   Fac- 

31    Conn.    165;  Hovelmen    i'.    Kansas  tory,  40   N.  Y.  191;  People  v.  Vander- 

tity  Horse  R.  Co.,  79  Mo.  632.  bilt,  16   N.  V.  287;  Durrell   v.  Pritch- 


H.  426. 


Baasett  v.  Salisbury  etc.  Co.,  47  N.     ard,  L.  J..  I  Ch.   App.  224;  Broome  i 
26.  New  York  etc.  Co.   (N.  J.)        ■-    - 

Williams   v.   New    York   Central     Rep.  S16;  Ewing   v.   Rourlte 


Co,,  :8    Barb.    (N.    Y.)  323.     See    gon  514. 


Ottaquechee  Woolen  Co.  i'. Newton,  75         10.  Kartridge  i-.    Rockwell, 
Vt.  4S(,  Charlt.  (On.)  260;  Jones  r.  New 
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ftrprtulblaitetioB.  INJUNCTIONS. 

ute  has  made  provision  for  all  the  circumstances  of  a  particular 
case,  no  relief  in  equity  can  be  afforded  by  injunction.* 

An  injunction  wiU  be  refused  when  the  complainant  has  an 
adequate  remedy  at  law*  Though  the  remedy  at  law  seems 
adequate,  yet  if  a  judge  enjoins  a  common  law  case,  pending  in 
his  own  court,  and  there  is  not  a  manifest  abuse  of  his  discretion, 
the  supreme  court  will  not  interfere.* 

An  injunction  will  not  be  granted  where  the  right  is  doubtful  * 
Nor  against  a  person  who  is  not  a  party  to  the  suit*  An  in- 
junction will  not  be  granted  for  every  wrongful  or  unconstitu- 
tional act  of  individuals  or  corporations.^  Nor  will  a  court 
enjoin  its  own  proceedings,  though  it  may  suspend  its  own 
order.'  So  an  injunction  will  not  be  granted  where  the  effect 
would  be  practically  to  permit  an  appeal  where  the  statute  re- 
fuses it.* 

An  injunction  may  be  the  final  relief  sought  in  an  action,  as 
where  suit  is  brought  to  set  aside  a  deed  or  other  instrument  and 
enjoin  the  defendant  from  claiming  rights  thereunder ;  or  pre- 
liminary, as  where  during  the  pendency  of  the  action  it  is  neces- 
sary to  restrain  the  defendant  from  doing  some  act  the  doing  of 
which  would,  in  whole  or  in  part,  render  the  judgment  ineffectual. 
In  either  form  the  injunction  is  protective  and  preventive,  and 
depends  upon  substantially  the  same  principles.  In  cases  of  nui- 
sance, interference  with  easements,  etc.,  mandatory  injunctions 
are  issued  to  compel  the  defendant  to  remove  his  erections  or 
destructions,  and  abate  the  wrong  to  which  the  plaintiff  had  been 
subjected.' 

3.  Perpetnal  Injanction. — To  entitle  the  plaintiff  to  a  final  or 
perpetual  injunction  against  the  defendant  he  must  allege  in  his  bill 

N.    I.    Eq,    (3  Stock,) 
Camdenetc.  R.Co.,  it 

1-  Gleii 

340.  V.   Livingston,   3   Cu".   (.-..    1.;  v.j, 

a.    FInley   V.  Thajrer,   42     111.    350;  Manhattan   Gas   Light  Co.  f.  Barker, 

Whittiese/  v.  Hartford  etc.  R.  Co.,  13  36  How.  (N.  Y.)  Pr.  133. 

Conn.   43c;    Thibodaux   v.   Wright,   3  B.  Fellows   v.   Fellows, 4  Johns.  (N. 

La.  Ann.  130;  Laughlin  v.  Lamas  Co.,  Y.),  Ch.  15. 

6  Ind.  223;  Camp   i>.  Matheson,  30  Ga.  B.  Blake  -o.   Brooklyn,  36   Barb.  (N. 

170;  Arhold   V.   Klipper,   24   Mo.  373;  Y.)  301. 

WinnEpiseogee   Lake   Co.   *.  Worster,  7.  Medlock  v.  Cc^bum,  1  Rich.  (S> 

13  N.  H.  (9  Frost)  433;  Warne  v.  Mor-  Car,)  Eq.  477. 

rfs  etc.   Co.,  i;   N.  J,  Eg.  (i   Hals.)  410;  B.  Odom  *,  McMahan.  67   Tei.  392. 

Balcom  r.  Julien,  si   How.  (N.  V.)  Pr.  «.  Lane  v.   Newdigate.   10  Ves.  193. 

349;  Rogers   v.   Michigan  etc.  R.  Co.,  In  this  case  an  injunction  was  granted 

28    Barb..   {N.   Y.)   ^39;  Stevenson   ».  to  restrain  the  defendant '-from  imped- 

Fayerweather,    21    rtow.   (N.  Y,)    Pr.  ing  plaintiff  from  navigating  (a  canal) 


v:  Thornton,    13    Cal.    440;  Hulse   v.     v.  Bjron,   I    Bro.  Ch.  58S.     These  ap- 

Wrlght,  Wright  (Ohio)  61  ,■  pear  to  be  the  leading  cases  on  the  al> 

3,   Webb  V.  Wynn,  35  Ga.  316.  lowanceor  mandatory  injunctions. 
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INJUNCTIONS. 

of  complaint  facts  showing  his  right  to  the  relief  prayed  for 
against  the  defendant.  It  is  not  sufficient  that  the  defendant  is 
in  the  wrong  or  is  about  to  commit  an  injury  if  it  does  not  affect 
the  plaintiff.  He  must  show,  both  by  his  pleadings  and  proof, 
the  necessity  for  the  interference  of  the  court  to  protect  his 
rights,  and  if  he  fails  to  do  this,  he  will  be  defeated.  In  other 
words,  he  must  show  a  clear  right  to  a  perpetual  injunction. 
Thus,  suppose  a  mortgagor  should  file  a  complaint  asking  for  an 
injunction  to  restrain  a  sale  of  real  estate  under  a  power  in  the- 
mortgage,  and  should  admit  that  a  certain  sum  was  due  to  the 
mortgagee  thereon,  he  must  allege  an  offer  to  pay  such  sum  to 
entitle  him  to  enjoin  the  sale.* 

The  burden  of  establishing  a  right  to  a  perpetual  injunction, 
claimed  by  a  party  to  an  action,  is  upon  such  party.  A  court  will 
grant  a  perpetual  injunction  only  when  a  party  shows  a  clear  right 
thereto.* 

So  an  injunction  will  not  be  perpetuated  against  a  party  with- 
out having  him  before  the  court.' 

1.  StHngham   v. 
Sloan  V.  &jolbaug!i .  _   . 

fenden  v.  WafTenden,  i  Ariz.  128.     See  pt'ounds   for   decreeing  a  perpetual  in- 

Broadbent   0.  Imperial   Gas   Co.,  7  De  junction.     Fort  Clark  Horse  R.  Co.  f. 

G.  M.  &G.  436;  !.  c.  3jur.  U.  S.a3i;  Anderson,    108   111.   64;  s.   c,  48   Am. 

aft   L.  J.,   Ch.   276;  Hunt  v.  Peake,  i  Rep.  545. 
Johns.  705.  "While,  on    the   trial   of   an  equity 

If  the   purchaser  of  lands  at  a  sale  case,  by  special   verdict   upon   written 

made  by  the  sheriflf  for  delinquent  taxes  questions,  the  chancellor  may  decree  a 

fraudulently  represents  to  the  owner  of  perpetual   injunction,  if  the   facts  spe- 

the  land   that   the  land   so  bought  was  cially    found    demand    it,  without  the 

a  different  tract  of  land,   and   one   in  finding  by  the  jury,  in   express   words, 

which     the    owner     has    no     interest,  that  a  perpetual   injunction  be  granted, 

with  a  view  of  preventing  such  owner  yet  we  think  that  the  pleadings  should 

from    redeeming    the    land    within    a  show   a   prayer   for   injunction  before 

rear    of  such  sale,  and  it    is  for  that  the  same  should  enter  into  a  decree." 

reason  not  redeemed  by  the  owner,such  Spbbr,  J.,  in  Jefferson  v.  Hamilton,  69 

fraudulent  purchaser  may   be   perpet-  Ga.  463. 

ually   enjoined   from  obtaining  a  deed         9.  Spangler   v.   Cleveland,  43   Ohio 

for  such  land.     Koon   v.  Snodgrass,  18  St.  516;  Bonaparte  v.  Camden  etc.  R. 

W.  Va.  330.  Co.,  6  Baldw.  <U.  S.)  218;    Whalen  i.. 

The  temporary  interruption  of  the  Dalashmutt,  ra  Md.  250. 
ttusiness  of  a  city  horse  railway  com-  "Courts  will  not  exercise  this  neces- 
pany,  for  only  three  or  four  days,  by  sary  authority  when  the  right  is  doubt- 
moving  a  large  house  along  the  street  ful  or  the  lacts  not  definitely  ascer- 
length  wise  with  the  company's  track,  tained."  Burnham  r.  Kempton,  44  N. 
even  granting  that  the  company  has  the  H.  78. 

enclusive  right  of  way  in  the  street  for         8.  Chapman    v,   Harrison,  4    Rand, 

its   cars,  is   not   a  case   of  irreparable  (Va.)  336. 

damage,  or  such  an  Injury  but  that  an        Whan  D«tl«d, — A   complainant  in  a 

adequate   remedy   exists  at  law.     And  bill  filed  to  impeach  a  decree  of  divorce 

the  further  fact  that  the  defendant  pro-  for  fraud,  on  failure  to  make  out  a  case 

poses   to   move   other   houses  over  the  of  fraud,  is   not  entitled  to  a  perpetual 

same  and  other  streets,  when  employed  injunction  restraining  the  divorced  wife 

to  do  so.  In  view  of  the   fact  that  such  from   maintaining  her  suit  In  ejectment 

removals   are   of  rare  occurrence,  and  for   dower.    Orth  ji.  Orth  (Mich.},  37 

not  likely  to  occur  again   on   the  same  N.  W.  Rep.  67.     It  is  error  for  an  in- 

street   for  many   years,  and  because  it  ferior  court  to   award   a   perpetual  in- 

would  be  but  a  temporary  interruption  junction    upon    the     same   facts  upon 
to  C.  of  L, — 50                            7S."i 
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4,  Prelinunary  or  Interlocnbny. — When  it  appears  by  the  bill  oF 
complaint  that  the  plaintiff  is  entitled  to  the  relief  demanded, 
and  such  reHef,  or  any  part  thereof,  consists  in  restraining  the 
commission  or  continuance  of  some  act,  the  commission  or  con- 
tinuance of  which  during  the  litigation  would  produce  great  in- 
jury to  the  plaintiff,  and  tending  to  render  the  final  judgment 
ineffectual,  a  preliminary  or  interlocutory  injunction  may  be 
granted.  Where  the  facts  necessary  to  entitle  the  plaintiff  to  a 
preliminary  injunction  do  not  exist  at  the  time  of- filing  the  bill, 
but  occur  afterwards,  during  the  pendency  of  the  action,  they 
may  be  brought  to  the  attention  of  the  court  by  supplemented 
bill  and  a  temporary  order  obtained.^     A  defendant  also,  on  filing 

which   the   court  of   last  resort  of  the  of  right,   the   denial  of   which,  by  the 

State    hoa  alreadj  reversed   an   Inter-  dUlrict  court,  was  error,     McLaughlin 

locutory injunction  Inthecau«e.  Thome  i:  Kellv,  li  Cal.  312. 

-.-.  Sweeney,  13  Nev,  415.  WoUon  to  DiuolTe. — Upon  a  motion 

When  a  bill  is  liledreEtrainlng  county  to  dissolve,  the   court   will  not  usually 

commissioners  from  opening  a  road  on  make  the  injunction  perpetual,  since  the 

the  ground  that  they  have  not  assessed  defendant  still  has  a  right  to  t>e   heard 

the  damages  and  provided  for  the  pay-  upon   the  merits,  and  a  decree  making 

ment  thereof,  it  is  error  to  grant  a  per-  an   injunction   perpetual    can   only   be 

{iftuai  Injunction.     The  commissionerfi  rendered  upon  a  bill  fro  eonfea$o  upon 

nhould   only   be   restrained   until    they  overruling   a  demurrer   to  the  bill,  or 

have  compiled  with  the  preliminary  re-  upon  a  hearing  on  the  bill,  answer,  ex- 

quirements  of  the  statute.     Champion  hibits  and  proofs.     Ottawa   v.  Walker. 

;.  Sessions,   ]   Nev.  371.     And  In  a  de-  zi  111.  610.     But  in  Teios  it  is  ieU  that 

cree  for  alimony  on  a  bill  for  a  divorce,  when  the  court  overrules   a   motion  to 

it  is  erroneous  to  perpetually  enjoin  the  dissolve   upon   hearing   and  argument, 

defendant  from  selling  his  property  and  and   the   allegations  of  the  bill  are  not 

order   his   imprisonment  until  he  gives  denied   in   any   matter  material  to  the 

Iiond  with  personal  security  for  the  pay-  rights  of  the  parties,  and  defendants  do 

ment  of  the  sum  allowed.     Errissman  not  demand  a  jury  trial,  but  give  notice 

-.-.    Errissman,    15      111.    1  ig;   Hornesby  of  an  appeal,  it  is  not  error  to  make  the 

;■.  Burdelt,  9  S.  Car.  303.  injunction   perpetual,     Alsup  v.  Allen. 

BxtncUns  Hlnanl*.— The  complaint  43  Tex.  1:93. 

charged  that  defendants   had  wrongly  1.  Blakemore   v.   Glamorganshire,  i 

entered  upon  a  tract  of  mining  ground  Nye  &   K.  ti^\  Wallace  f.   McVey,  6 

(described  by  metes  and  bounds)  owned  Ind.  300;  S.  P,  Real  Del  Monte  etc.  Co, 

bylheplaintifr,and  had  extractedtheT«-  t/.  Pond   etc.  Co,,  13  Cal.  81;  Plagg   i-. 

from  gold-bearing  earth  of  the  value  of  Sloan,  16  Ind.  432;  Hicks  v.  Micheal, 

<i,ooo,  and  that  they  threatened  to  con-  ij   Cal,  107;  Attv.  Gen.   n.  Paterson,  9 

tinue  their  wrongful   acts,  and   prayed  N.    J.   Eq.   (1     Stock.)   624;  Ward    v. 

for  damages   in   the  sum  of  fiooo  and  Dewey,7  How.Pr.  TN.  Y  )  i7;Corniag 

for  a  perpetual  injunction.  The  answer  v.  Troy  etc.  Factory,  6   How.  (N.  Y.) 

setup   title   In   defendants  to  a  specific  Pr.   89;  Zinsser   v.   Cooledge,  17   Fed. 

portion  of  the  tract  claimed  by  plain-  Rep.  538.     See  Hamilton  i>.  Eden  Gold 

tilf,  and  denied  that  they   had  worked  Mining   Co.,  75   Ga,  447;  International 

upon  any  other  portion   than   that  to  Tooth   Crown   Co.   v.   Mills,  22    Fed. 

which   they   thus    asserted   title.    The  Rep,  659;  McHenry  n.  Jewett,  90   N. 

jury,  under  a  general  submission,  found  Y.  58. 

"a  verdict  in  favor  of  plnintlff  with  one  Where     the     complaint    shows    no 

dollar  damages."     Held,  that   the   ver-  cause    of   action,  then    a    preliminary 

diet  decided   the   quesllon   of   title   In  Injunction     is    unauthorized,   and    the 

Hivor  of  plaintifts.  and  that  upon  it  they  granting   of  it  is  error  of  law,  which 

were   entitled   to   a   decree  perpetually  may    be    reviewed    by   the    court    on 

injoiningdefcndanlsfromworkingupon  appeal.      Code,  4   190,  sub.  3;  Allen  r. 

the  ground   claimed  in   the  complaint.  Meyer,  71   N.  Y.  i ;  Wright   f.  Brown. 

i.nd   (hi«   equitable   relief  w.i^  a  mntti.-r  <:■;    N.  V"   .;  Collin-,   r.  Collins,  71    N. 
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Y.    170;  Paul    i:   Munger,  47    X.    Y.         A  complainant   Is   not   entitled  to  n 
469.  pretimlnarj-    injunction    to    protect    i 


— A   prclimlnao'  in-  right    which    depends    on    a  disputed 

junction  may  be  granted  under  N,  Y.  question   or  law.   Jeriiev  Citj'  Gaelight 

Code,  4  31^  if  it  is  necessarjF  to  protect  Co.  t/.  Consumers'  Gas  Co.,  40  N.J.  Eq. 

the   piaintiff  from   injury;   and   if  the  417. 

nature  and  eitent  of  the  injury  is  such  A   preliminary  Injunction  to  stay  the 

R  to  entitle  the  plaintiff  to  a.  tinat,  per-  progress   of  a   public  work  will  not  be 

"   ..    ..                    .  ..         .   in  less  the  act  threatened  to  be 

.     _  _     .    .                           _  .                 U    cause     irreparable     Injury. 

injunction  can  be  allowed.     Corning  v.  Booraem  v.  North  Hudson  Co.  R.  Co., 

Troy  etc.  Factory,  (3  How.  (N.  Y.)  Pr.  40  N.J.  Eq,  i\f. 

39;  Ward   V.  Dewey,  7   How.  (N.  Y.)  So  where  complainant's  right,  at  an 

"~  ""  abutting  lot  owner,  to  prevent  the  de- 
fendant from  stretching  its  wires  over 
the  land  in  the  street  in  front  of  his  lot. 
defendant  claiming  to  act 

,    ,         ^  tory  and  municipal  author 

(N.  Y.)i39.  able,   a   preliminary   injui 

A   temporary  injunction  should  not  strain  defendant's  proceeding  wilt  not 

be  granted   without   the  usual   notice,  be  allowed.     Roake  t.-.  American  TcK 

unless  a  pressing    necessity  be  shown,  phone  etc.  Co.,  41  N.  J.  Eq.  35. 

Androvette  V,  Bowne,  IS  How.  (N.Y,)  Where  the  plaintiff's  right  is  doubt 

Pr.  75;  %.  c.,  4  Abb.  (N.  Y.)  Pr.  440,  ful  a  preliminary  injunction  will  not  be 

Nor    should    it    be    allowed,  except  granted.     Blddle  v.  Ash,   3  Ash.  (Pa.) 

upon  a  case   clearly  made,  showing  an  311;  Brown's   Appeal,   61   Pa.   St.   17; 

equitable  right  to   the   interference   of  Ilarkinson's   Appeal,  78   Pa.   St.    tg6: 

the  court,  and  good   ground   to   appre-  Waring   t'.  Cram,    1   Pars,    (Pa,)   \l6\ 

hend  such  loss  or  damage  as  cannot  be  Bailer   i/.  Buchanan,   3   Brewst.  (ra.) 

compensated  for,  and  then  not  until  the  435;  s.  c,  7  Phila.  (Pa.)  315;   Moore  v. 

.idverse  party  has  had  notice.    Wallace  Passenger  R.  Co.,  3  Phila.  (Pa.)  3101 

:  .  McVey,  6  Ind,  300;  S.   P.  Real  Del  Cooper  ».  Passenger  R.  Co,,  3   Phila. 

Monte  etc.  Co.   v.   Pond   etc.   Co.,  23  (Pa.)  i6z;  WIndrim  w.  Philadelphia,  8 

Cal.  83;  Flagg  r.  Sloan,   16  Ind,   432.  Phila,  (Pa,)   361;   Germantown  Water 

See   Androvette  i*.  Bowne,  4  Abb,  (N.  Co.,  v.  McCallum,  j   Phila.   (Pa.)  93; 

Y,)  Pr.  440;  s.  c,  ic;  How.  (N.Y.)  Pr.  75.  McDonald  r,  Bromley,  6  Phila.   (Pa.) 

A  preliminary  injunction  is  generally  302;  Volmer   t.  Greer,   7  Phila.  (Pa.) 

granted  upon  such  terms  appropriate  to  4^3;  Kelly  ?'.  l-ong,  7  Phila,  (Pa.)  455; 

the   case  an   the   court   may,  either  on  Weiham  f.  CIvde,  I   Leg.   Gat.   (Pa.) 

application   of  council  or   at   its   own  53;  Johnson  v.  Kier,  3  Pitts.  (Pa.)  304. 

^iU^estion,   think    proper    to    impose.  A  preliminary  injunction  will  not  be 

Ewing  V.  Filley,  43  Pa,  Si.  384.  granted  where   the   material   facts  are 

Where  the  complainant,  in  an  action  averred  mcrciv  on  information  and  be- 

l.y  a  wife  for  a  limited  divorce  and  for  Hef.  Waddell  i-.  Brucn,  4  Edw.  (N.  Y.) 

support,    alleges     that   the    defendant  Ch.  671;  Williams  r.  Lockwood.Ciarke 

threatened   to   dispose  of  his  property  (N.  V.)  Ch.  173.  Unless  such  informa- 

and  remove  from  the  State,  without  an  tion  be  derived  from  defendant.  Cole  v. 

order   for   restraining   him  from  so  do-  Savage,  Clarke  [N.  Y.)   Ch.  361.  Nor 

ing,  a  temporary  injunction  la  allow-  where  the  answer  denies  all  tlw  equity 

aUe.       Vermilyea    v.    Vermllyea,    14  of  the  bill.     Cr.indall  ii.  Woods,  6  Cal. 

How,  (N.  Y,)  Pr.  4^0.  449. 

A  prellmlnarj   Injunction   can   Issue  A  preliminary  injunction  should  not 

to   maintain   a  party  in  possession,  tnit  be   granted   when  the  right  on  which 

not  to  oust  one  in  possession.  New  Or-  the  complainant  founds  his  claim  te,  as 

leans  etc,  R.  Co.  V  Mississippi   etc.  R.  a   matter  of  law,  unsettled.     Reversing 

Co,,  36  La.  Ann.  561.  Central  R,  Co.  r,  Pennsylvania  R.  Co., 

When  Smled. — A  wrong  which  is  a  u  N,  J.  Eq..   475;  National   Dock   R. 

mere  technical   invasion   of  complain-  Co.  i>.  Central  R.  Co..  33  N.  J.  E^,  755. 

ant's  rights,  and  does  not  threaten  eeri-  Wtwn  Oontlnned. —  When  a  prelim'i- 

ous   injury,  will  not  lay  a  ground  for  a  nary  injunction  has  been  granted  upon 

prellTnlnary   injunction.     Wakeman  v.  a  bill  in  equity,  and  in  the   answer   the 

New   York  etc,   R.  Co..  35  N.  J,  Eq-  facts  set  forth  in  the  bill  are  admitted 

^i/i.  or  not  denied,  or  new  matter  U  set  up 
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a  cross-bill,  or  in  the  States  having  a  code  an  answer,  stating  facts 
sufficient  to  entitle  him  to  the  relief,  may  have  an  injunction 
against  the  plaintiff.  The  sole  purpose  of  granting  a  preliminary 
injunction  pending  the  action  is  to  stop  the  mischief  complained 
of.  Where  it  is  to  stop  a  further  injury,  to  keep  things  as  they 
are  for  the  present,  the  granting  of  the  preliminary  order  does 
not  require  the  court,  on  the  final  hearing,  to  make  the  injunction 
perpetual.' 

Preliminary  injilnctions  are  classified  as  special  and  common,  the 
latter  being  granted  without  notice  in  aid  of  certain  equities  in 
favor  of  the  plaintiff*  The  former  are  granted  to  stay  waste  or 
prevent  great  or  irreparable  injury.*     Under  the  statute  all  in- 


In  avoidance,   the  injunction  will  be  ca«e  which    makes   the  transaction  a 

continued.     State  v.  Northern   etc.   R.  proper   subject    of   invCEtigation   in   a 

Co.,  i8  Md.   193;   Clark   -v.   Martin,  4  court  of  equitj',"  Andre  f.  Redfield,  11 

Edw.  (N.Y.)  Ch.«4;  Kerns  !>.  Cham-  Blatchf.     (U.   S.)   408;    Attj-.  Gen.  r. 

bers,   3  Ired.  (N.Car.)  Eq.   576;   Rej-  Paterson,  1  Stock.  (N.  J.)  614. 

noldB   V.   McKenzie.  Phill.   (N.   Car.)  3.  Martin  t>.  Cook,  6  Jonee  (N.  Car.) 

Eg.  jo;  Chase  v.  Manhardt,   i    Bland  Eq.   199;  Murray   i>.   Knapp,  63  Barb. 

{Md.)  iijjMcNamarar.  Irwin,  2  Dev.  <N.  Y.)  566.     See,  as  to  dUtinctton  be- 

&  B.  (NT  Car.)  Eq.  13;  Randell  v,  Mor-  tween  common  and  special  injunctions, 

rell,  17  N.  J.  Eq.  343.  Woodworth  v.  Rogers,  3  Woodb.  &  M. 

The  defendant  must  answer  upon  his  (U.  S.)  135;  Purnell  v.  Daniel,  8   Ired. 

own  knowledge  and  not  upon  informa-  (N.  Car.).  Eq.  9;  Troj   i>.   Morment,  3 

tion;    otherwiBB      the    injunction    will  Jones   (N.  Cor.)   Eq.  318;  Peterson  v. 

be    retained    until    the    final    hearing,  Matthis,    3  Jones    (N.   Car.)    Eq.   31; 

Everly  w.Rice,4N.J.   Eq.  (3  Green)  Chadwell   v.  Jordan,  j  Tenn,Ch.635; 

553.  Patterson   -v.   Gordon,  3  Tenn.  Ch.  18, 

An  injunction  to  stay  waste  pending  But   see   Anderson   ti.  Noble,  i    Drew 

an  ejectment  suit  will  not  be  continued  143;  Magnay  v.   Mines   Royal   Co.,  3 

where   the    defendant    is    In  possession  Drew  130. 

claiming  adversely,  especially  if  there  S.  Purnell  11.  Daniel,  8  Ired.  Eq.  (N. 

has  been  needless  delay  In  the  prosecu-  Car.)  g;  Bradford   i.  Peckham,  g  R.  I. 

tlonof  theejectment.  Higginsi'.  Wood-  z<f>.     In  this  case   it  wax  held  that  an. 

ward,  Hopk.  (N.  Y.)  342.  order  of  injunction  until  a  certain  day 

1.  Parker  v.  Winnipiseogee  etc,  Co.,  2  doet;  not   expire   on  that  day,  but  con' 

Black{U.S.)54s;  Irwin i>.Diition,9 How.  tinues  in  force  until  dissolved.     Wood- 

(U.S.)28;GrealW.R.Co.r.BirmJnghain  worth  i>.  Rogers,  3  Woodb.  &   M.  (U. 

etc.  R.  Co.,  I  Ph.  602.  The  Chancellor  S.)  131;. 

says:  "It  is  certain  that  the   court  will  Motioii   to    UsioItb.— It    Is  litld.  in 

in  many  cases   interfere   and   preserve  cases  of  special  injunctions  for  the  prc- 

property  in  statu  quo  during  the  pen-  vention  of  irrep^^le  Injuries,  that  on 

dency  of  Ihc  suit  in  which  the  rights  a  motion   to  dissolve,  the  bill  may  be 

are  to  be  decided,  and  that  without  ex-  read   in   contradiction   to   the  answer, 

pressing  and  often  without  having  the  and  if  the  equity  appears  in  doubt,  the 

means    of   forming   any  opinion  as  to  motion  will berefusedand  theinjunction 

•:uch  rights    .     ,     .     It  is  true  the  court  will  becontinued  to  the  hearing.  Purnell 

will   not  BO   interfere   if  it  thinks  that  i>.   Daniel,  8   Ired.    (N.   Car.)   Eq.   9; 

there  is  no  real   question   between   the  Uoyd  v.   Heath,  Bush.  <N.  Car.)  Eq. 

parties;  but   seeing  that  there  is  a  sub-  jo;  Troy  v.  Norment,  2  Jones  f  N.  Car.) 

stantlal  question   to  be  decided,  it  will  Eq.  318.     And  it  has  even  been  held^in 

preserve  the  properly  until  such  ques-  cases  of  special  injunctions  for  the  pre- 

tion  can  be  regular)  v  disposed  of."  And  vention  of  irreparable  injury,  that  the 

the    same    chancellor   in   Glaascott  v.  denial  in  the  answer  of  the   complain- 

Lang,  3   Myl.   &   C.  455,   said:.  "It  is  ant's  equity  will  not  suffice  to  warrant 

quite  sufficient  if  the  court  iinds  upon  a  dissolution.     Peterson   n.  Mattbis,  j 

the  pleadings  and  upon  the  evidence  a  Jones  (N.  Car.)  Eq.  31. 
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junctions  issued  by  the  courts  of  the  United  States  are  special, 
and  are  issued  after  notice.* 

6,  A  mandatOTf  iqjimctioa  is  granted  with  extreme  caution,  and 
ordinarily  is  restricted  to  cases  where  a  court  of  law  cannot  grant 
adequate  relief,  or  where  full  compensation  cannot  be  made  in 

damages.*     As   a  general  rule,  it  will  not  be  granted  until  the 

1.  Rev.  Stat.  U.  S.,  (  718;  Perry  v.  tinuance  of  the  structure  was  Eran ted. 

Parker,  1  WooJb.  &  M.  (U.  S.)  aSo.  Harbison  -o.  White  (Conn.),  8  Rep.  (U. 

a.  Deer  V.  Guest,  1    Myl.   &   C.  516;  S.)  586.     In  Webb   -v.   Portland   Mfg. 

Isenberg  ti.  East  Ind.  etc.,  n  L.  J.  Ch.  Co.,  3  Sumti.  {U.  S.)  189,  a  mandatoir 

392.     Rjrder  v.   Bentham,    i   Ves.  543;  lirjunctionwaagranted  to  prevent  ttiedi- 

SparlingTj.Clar»on,i7W.R.  518;  Smith  version  of  a  stream  to  the  injury  of  the 

f.Smith,  33  W.  R.  771;  33  L.T.,  N.  S.  plaintiff's   mill,   where    the    defendant 

7871  44   L.  J.,   Ch.  630;   20  L.  R.,  Eq.  had  already  done  the  act  which  caused 

(oo.      People    V.  Vanderbilt,  24  How.  the  diversion.     So  in  Corning  v.  Troy 

W.  (N.  Y.)  3m.  -      " "   "   -  '    ■•  - 

A  mandatory  Injunction  command- 
ing an  act  to  be  done,  will  not  ordina- 
rily be  granted  as  H  provisional  remedy  channel  from  which  Che  defendants 
pending  the  suit.  Ward  v.  Kelsey,  14  had  diverted  it,  on  the  ground  that 
Abb.  Pr.  (N.  Y.)  106;  Akrill  v.  Selden,  there  was  no  adequate  legal  remedy, 
I  Barb.  (N.  Y.)  316.  and   Co  prevent   a   multiplicity  of  ac- 

In  Isenberg  v.  East  India  Estate  Co^  tions. 
33  L.  J.,  Ch..  391.  Chancellor  Wbs-  A  continuing  trespass  also,  which  in- 
BURY  refused  to  issue  the  writ  prayed  flicts  an  Injury  incapable  of  measure- 
for,  and  said:  "The  exercise  of  grant-  ment  in  damans,  may  be  restrained  by  a 
ing  that  power  [of  granting  mandatory  mandatory  injunction,  which  will  have 
injunctions)  is  one  that  must  be  at-  the  effect  to  compel  the  undoing  of 
tended  with  the  grentest  possible  cau-  some  substantive  act.  Kerr  on  Inj. 
tion.  I  think,  without  intending  to  lay  330J  High  on  Inj,,  f  478. 
down  any  rule,  Ihat  it  is  confined  to  h,  mandatory  injunction  may  Issue 
cases  where  the  injury  done  to  the  from  the  United  States  circuit  court 
plaintiff'  cannot  be  estimated  and  suf-  sitting  in  equity  in  a  proper  case, 
Jiciently  compensated  by  a  pecuniary  whenever  it  might  Issue  under  the  gen- 
sum."  eral  chancery  practice.     Norfolk  Trust 

Wlian  QTMltMl. — Mandatory   injunc-  Co.  t.  Marye,  25  Fed.  Rep.  654, 

tions  are  granted  in  cases  of  nuisances  Mandatory  injunctions  are   granted 

jind  trespasses  of  an  irreparable  nature,  to   enforce   a  delivery  of  possession  of 

Robinson  v.  Lord  Byron,  1   Bro.  C.  C,  real   propertv  under  a  decree  for  poe- 

588;  Cole  etc.  Co.  v.  Virginia  etc.  Co.,  session  to  be  followed,  if  not  obeyed,  by 

I  Sawy.  (U,  S-)  6S5.  a   writ    of   habere  facias    possesslon. 

In  Manchester  etc. R. Co.  I'. Workshop  Garretson  » .  Cole,  1   Harr.  &  J.  (Md.) 

Board  etc.,  33  Beav.  19S,  an   Injunction  373;  Lutheran   Evangelical  Church  v. 

was  allowed  against   permitting  a  side  Grislgan,   34   Wis.   318;  Wangelin    v. 

sewer    to    remain   open,   whereby   tlie  Goe,  j;o  111.  459. 

main   sewer  was   discharged   into   the  The   mandatory  writ   is  available  to 

plainCiif's  canal.  So  in  the  case  ofa  nui.  compel   a  yielding   up,   or  to  quit,  or 

sanceoccasioned  by  themakingofacer-  continue  a  possession  of  lands.     Dove 

tain  excavation,  a  mandatory  injunction  v.  Dove,  i  Dick  617;  s.  c,  1   Bro.  C.  C. 

negative  in  form  was  issued  at  the  final  375,  1    Cox    101;  Stribley  v.  Hawkie,  3 

hearing  to  prevent  the   continuance   of  Aik.  275;  Hugonin  w.  Bazeley,  Shellon 

such   excavation.     Spencer   v.  London  v.  Shelton,  Foth.  111;;  Denlo  v.  Carew. 

etc.  R.  Co.,  8  Sim.  193.    Where  the  de-  Foth.  75;  Lane   ti.  Howard.  Carv    148; 

fendant  maliciaunly  erected  a  structure  Ludlow  v.  Lansing,  Hopk.  (N.  V.)23i; 

on   his   own   land   for   the  purpose  of  Wood  v.  Mason,  3  Sumn.  (U.  S.}  318; 

shutting   off  the   plaintiff's   light    and  Kershaw   v.   Thompson,  4  Johns.  (N. 

air,  and   there  was  a  statute  pn>viding  Y.)   Ch.   G09;  Roberdeau   v.   Rous,   t 

that  an  injunction   might  be  issued  to  Atk.;  Gates   i'.   Hembly,  1   Atk.  360; 

prevent  theerection  of  such  a  structure,  Penn  v.  Lord  Baltimore,  i  Ves.  444. 

ji   mandatory  writ  prohibiting  the  con-  A   railway   company   may   be  com- 
78B 
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down  buildings  which  it  was  claimed 
the  public,  obstructed  the  plaintifT's  light,  beeauBc 
J.Chicago  &  Alton  R.  Co.,  the  hardship  to  the  defendants  would 
49  III.  33.  See  Barrett  v.  G.  N.  &  M,  l>e  greater  than  the  benefit  to  the  plain- 
R.  Co.,  1  Nev.  &  Mac.  38;  Victoria  C.  tiff;  it  appearing  that  he  was  onlj  a 
Co.  V.  N.  &  B.  M.  R.  Cos.,  3  Nev.  U  tenant  from  year  to  year. 
Mac.  35;  James  v.  Taff  Co.,  L.  R.,  9  Where  a  trespass  is  entire!/  com- 
Ch.  App.  331.  pieted,  so   that  its  effect  may  be  mea«- 

Where  a  railway  company  had  made  ured  in  damages,  an  injunction  will  not 
arrangements  with  one  W  to  carry  be  Eranted.  Gort  i'.  Clark,  18  L.  T, 
pasBcngen  from  its  station  to  the  town  (N.  S.)  343;  %.  c.,  16  W.  R.  569;  Kerr 
of  K,  and  admitted  his  omnibus  within  on  Inj.  330;  i  Joyce  on  Inj.  101;  Doran 
its  station  grounds  for  that  purpose,  it  v.  Carroll,  11  Irish  Ch.  379;  AttV. 
was  held  that  it  could  be  compelled  to  Gen.  v.  New  Jersey  R.  C^.,  3  N.  J. 
admit  M's  omnibus  also,  who  was  en-  Eq.  (2  Green)  I41 ;  Lexington  etc. 
gaged  in  carrying  passengers  to  the  Bank  if.  Gwynn,  6  Bush  (Ky.)  486.  In 
town,  no  special  circumstances  being  Plsher  v.  Board  of  Trade,  So  III.  85,  it 
shown  why  the  latter  should  be  ex-  was  held  that  B  party  could  not  be 
eluded.  Marriot  v.  L.  Si  S.  W.  R.  Co.,  compelled  bv  a  mandatory  injunction 
1  Nev  &  Mac.  47.     But  where  It  wu     '  '       ■■•■■■ 

not  shown  that  public  convenience  re- 
quired   the    admission    to   the   station 
grounds  of  a  rival  cab  Hi 
compel     Its     admission 
BladcU   V.  Eastern  R. 
Mac.  sfi:  Painter  v.   L,  B.  Sl  S.  C.  R, 
Co.,  I  Nev.  &  Mac.  58. 

A  railway  company  may  be  pre- 
vented by  mandatory  injunction  from 
entering    Into    an    agreement    not    to 

transport  goods   at   the   rates  fixed  by     end  of  it;"  and  that   therefore  it 
law.     Rogers   Locomotive  etc.  Works  '  -     - . 

■a.  Erie  R.  Co„  ao  N.  J.  Eq.  379;  An- 
denried  o.  Phiiadeiphia  etc.  R.  Co.,  68 
Pa.  St.  370;  American  Coal  Co.  v. 
Consolidation  Coal  Co.,  46  Md.  15.  A 
railway  company  may  be  compelled  to 
make  a  road  it  had  agreed  to  make,  the  requiring 
order  being  to  prevent  it  from  allowing    remodel 


w.  Carroll,  II  Irish  Ch.  379,  was  that 
the  defendant  had  cominltted  waste 
denied,  consisting  partly  of  throwing  ilowQ  a 
Nev.  &  stone  wall,  hut  it  did  not  appear  that  he 
intended  or  claimed  the  right  to  com- 
mit any  further  waste.  The  chancellor 
refused  to  grant  an  injunction  to  com- 
pel the  rebuilding  of  the  wall,  saving: 
•The  wal!  is  prostrate,  and  there  11 


Afler  a  bridge  has  been  completed,  it 
is  too  late  to  obtain  an  injunction  to 
prevent  its  completion;  and  it  is  not 
within  the  power  of  a  chancellor  at 
chambers  to  grant  a  mandatory  order 
municipal  corporation  to 
cmove  any  part  of  a  bridge 
work  to  remain  unperformed,  forming  a  part  of  one  of  its  streets. 
Stores  V.  Great  Western  R.  Co.,  2  Georgia  Pac.  R.  Co.  v.  Douglassvltle. 
Younge  &  Coll.  Ch.  48.  And  where  75  Ga.  838.  See  Thomas  v.  Hawkins, 
a  railway  company  had  agreed  to  make  10  Ga.  126,  134  (2);  Code,  %  3001. 
a  road  at  a  certain  level,  the  order  was  A  mandatory  writ  will  not  enforce 
issued  to  prevent  it  from  making  one  at  acts  that  are  continuance.  Marble  Co. 
a  lower  level  than  that  agreed  upon.  t/.  Ripley,  10  Wall. (U.S.)  339;  Wheat- 
Foster  V.  Birmingham  etc.  R.  Co.,  1  W.  lev  v.  Westminster  etc.  Coal  Co.,  L.  R., 
R.  378.  9^-  538;  Stames  i".  Newsom,  i  Tenn. 

The    alteration   of   the  elevation  or     Ch.  3^9;  Blanchard   v.  Detroit  R.  Co.. 


form  of  a  building  not  in  conformity' 
with  the  terms  of  a  contract,  or  even 
with  an  act  of  the  legislature  (Warden 
of  Dover  Harbor  ti.  Southeastern  R. 
W.  Co.,  9  Hare  491;  Franklyn  t/.  Tu- 
ton,  5  Madd.45],  or  to  tear  down  a  build' 
Ing  contrary  to  a  contract,  not  to  erect 
It.  Schwoerer  v.  Boylston,  99  Mass. 
i8(;  Lord  Manners  v.  Johnson,  i  Ch. 
Div.  673;  North  of  England  R.  Co.  ti. 
Clarence R.  Co.,  i  Coll.  efyj.  Butinja- 
combs  V.  Knight,  32  L.'j.  Ch.  601,  the 
court  refused  to  grant  an  injunction 
that  would  compel  the  defendant  to  pull 


Irfich.  44;  AtlanUc  etc.  R.  Co.  ; 
Speer,  33  Ga.  550;  Fothergill  p.  Row- 
land, L,  R..  17  Eq.  I3j;  Buck  v.  Smith. 
¥p  Mich.  166;  Powell  etc.  Coal  Co.  r. 
aff  Vale  R.  Co..  L.  R^  9  Ch.  App. 
331;  Port  Clinton  R.  Co.  i>.  Cleveland 
etc.  R.  Co.,  13  Ohio  St.  ^44;  Blackelt 
p.  Bates,  L.  R.,  1  Ch.  App.  117;  Peo- 
ple ».  Albany  etc.  R.  Co.,  24  N.  Y. 
267;  Union  Pac.  R.  Co.  v.  Hall,  91  U. 
5.  343;  McCann  -o.  South  Nsshville 
St.  R.  Co.,  1  Tenn.  Ch.  773. 

A  contract  to  deliver  marble  of  cer- 
tain kinds,  being  for  a  perpetual  supply 
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final  hearing,*  AJthough  when  necessary  to  protect  the  rights  of 
the  parties  or  some  of  them,  it  may  be  grant'cd  as  interlocutory  * 
This  remedy  is  applied  when  the  injury  is  pressing  and  irreparable, 
the  right  to  the  same  clear,  and  the  wrong  not  acquiesced  in  by 
the  plaintiff.  The  power  of  the  court  in  such  cases  is  undoubted, 
although  the  remedy  has  been  more  freely  applied  by  the  Eng- 
lish  courts  than  those  of  this  country.^ 

of  marble,  wUI  not  be  enforced  by  partlea  without  any  further  delav. 
injunction.  Rutland  Marble  Co.  v.  1.  Gale  v.  Abbott,  8  Jur.  N,  S.  9S';; 
Ripley,  10  Wall.  (U.  S.)  339.  Blakemore  f  .  Glamorganshire  Canal 
The  court  will  not  enforce  by  man-  Co.,  1  Myl,  &  K.  154;  Durell  v.  Pritch- 
datory  injunctions  a  duty  impo&ed  upon  ard,  L.  l£.,  i  Ch.  App.  144;  Great  West, 
a  companv  by  its  charter  to  build  a  R.  Co.  v.  Birminghoin  etc.  R.  Co.,  i 
railroad.  People  v.  Albanj-  etc.  R.  Ph.  597;  Shrewbburv  R.  Co.  !■.  Shrews- 
Co.,  %i  N.  Y.  ^67;  L'nion  Pac.  R.  Co.  bury  etc.  R.  Co..  ii  Sim.  (N.  S.)  410. 
f.  Hall,  91  U.S.  343.  Nor  to  enforce  Gale  v.  Abbott,  8  Jur.  N.  S.  987; 
an  agreement  for  Ine  use  of  the  defend-  Washington  University  v.  Green.  1 
ant's  railway  by  the  complainant.  Md.  Ch.  97;  Rogere  etc.  Works  f.  Eriu,- 
Blackett  v.  Bates,  L.  R.,  1  Ch.  App.  R.  Co.,  t  C.  E.  Green  (N.  I.)  371,; 
117.  Nor  an  agreement  to  build  a  rail-  Andenreid  !■.  Phil.etc.  R.  Co.,  6S  Pa.  St. 
road,  or  an  agreement  Id  build  a  house.  370.  Couifare  Bendel  -u.  Perrv.  L,  R.,  3 
RoBB  V.  Union  Pac.  R.  Co.,  Woolm.  Eq.4i;6;  Durrell  r.Pritchard,i'Ch.  App. 
(U.  S.)  261  Fallon  v.  Railroad  Co.,  i  344;  Cole  etc.  Co.  v.  Virginia  etc.  Co.. 
Dill.  <U.  S.)  121;  South  Wales  R.  W.  1  Sawy.  (U.  S.)  470;  Baptist  ConLTega- 
Co.  I'.  Wythes,  s  Dc.  G.  M.  L.  880;  lion  v.  Scannell,  3  Grant's  Cas.  (Pa.)' 
Healhcote  v.  North  Stafford  R.  Co.,  20  48;  Frear  ti.  Saaterlin,  6  Lui.  L.  Reg. 
S.)8i.   See  Danforth  iJ.  Phila-  (Pa.)  111;  Farmers' R.  Co.  f.Reno  etc.. 


L.J.  (N.  S 
lelphia  et 


.       ,                                              ,            .  ,    .             .    _     _  ,_    ,.   Mam- 

8  Ch.  App.  96;  Beck  v.  Allison,  56  N.  mouth  Vein  etc.  Appeal,  54  Pa.  St.  183; 

Y.367;  Justices   £■.  Croft,   18   01.473;  Brown's  Appeal,  6l  Pa.  St.  17;  Anden- 

Eringston  v.   Aynesley,  3    Bro.  C.  C,  reid  ti.   Phil.  etc.  R.  Co..  68  Pa.  St.  370; 

el;  Lucas   n.   Commerford,  3  Bro.  C.  reversing   s.  c,   17  Leg.  Int.  (Pa.)  149; 

166;  Mastin   r.  llalley,  61  Mo.  196.  Lehigh   Coal   &   Nav.   Co.   -u.  Beaver 

Or  even  to  repair.     Rayner  r.  Stone,  2  Meadow  R.  Co.,  7  Leg.  &  Ins.  (Pa.)  325; 

Eden   128;  Sanderson  v.  Cockermouth  Mocanaqua     Coal      Co.    v.    Northern 

R.  W.  Co.,   11    Beav.   497;  Soames   v.  Cent,  R.  Co.,  4  Brewst,  (Pa.)  ijS:  s.  c. 

Edge,  John.  66g;  Flint   u.   Brandon,  8  9  Phila.  (Pa.)  250.   ' 

Vet,,   159;  Brace  v.  Wehnert,  25   Beav.  a.  Robinson  v.  Byron,  i  Bro,  (C.  C) 

348;  Lytton  f.  Great  Northern  R.  Co.,  588;  Heney  v.  Smith,  1  Kay  &  J.  392; 

2K.&J,394;  Norris   i'.  Jackson,  i  J.  Joyce   on   Inj.  433;    Kerr   on   Inj.  232; 

&  H.  319;  Samuda   v.  Lawford,  4  Gin.  Drewry  on  Inj  z6o;  BisphADi'g  Prin.  of 

£;  Taylor    -u.  Partington,  7  De    G.  M.  Eq.,  4  400. 
G.  32S.  S.  Blakemore  i'.  Glamoiganshire  Ca- 
"-m.— Mr.  Justice  Field  ex-  nal  etc.,  i  Myl.  &  K.   154;  Sper 


amined  the  question  very  elaborately  Birm.  Ry.  Co.,  8  Sim.  193;  Great  North 
in  Cole  etc.  Co.  v.  Virginia  etc.  Co.,  I  etc.  Ry.  v.  Clarence  Ry.,  11  Coll.  507. 
Sawy.  (U.  S.)  470,  and  granted  the  The  Vice  Chancellor  says(pp.52i- 
order,  although  it  required  the  expen-  j):  "That  injunctions  in  substance 
diture  of  much  labor  and  money  to  mandatory,  thongh  In  form  merely  pro- 
comply  with  It.  The  conclusion  he  hibitory,  nave  been  and  may  begranted 
arrived  at,  and  which  Is  fully  supported  by  the  court,  is  clear.  This  branch  of 
by  the  best  considered  cases,  was,  that  its  jurisdiction  may  be  one  not  fit  to  be 
a  mandatory  injunction  will  not  be  exercised  without  particular  caution, 
granted  upon  motion,  except  where  but  certain  it  Is  one  tit  and  necessary 
..-..=„— ,1,1=  i„i,,...  ,.,iii  ——II  before  a  under  certain  circumstances  to  be  ex- 
and  where  ercised.  Under  what  circumstances  it 
such  a  showing  is  made,  the  court  has  maj'  be  exercised  nuist  he  a  matter  for 
ample  power  to  do  justice  between  the  judicial  discretion  in  each  several  case." 
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INJUNCTIONS. 

6.  JnriBdietioiL — If  in  an  action  at  law  the  plaintiff  can  obtain 
full  and  adequate  relief,  a  suit  in  equity  for  an  injunction  cannot 
be  maintained  by  him.  Nor  can  a  defendant  invoke  the  aid  of  a 
court  of  equity  upon  mere  legal  grounds,  because  in  such  case  his 
defence  is  available  at  law.'  To  entitle  the  defendant  to  relief 
he  must  have  an  equitable  defence  which  is  not  available  at  law, 
or  a  good  defence  at  law  which,  by  reason  of  fraud  or  accident 
without  any  negligence   on   his   part,  he  was  prevented  from 

Green  ».  Green,  5  Hare  400;  Atty.  Gen.  District   Judge,  34   La.   An.   741;   La 

I-.  Met.B.  of  W.,  I  Hen.  &  M.    (Va.)  Mothe   v.  Fink,  8   Blis«   (U.  S.)  493; 

agS;  Hepburn  v.  Lordan,  3  Hen.  &   M.  Gore  v.  Bnibaker,  5^  Md.  87;  Jacks  v. 

(Va.)  345;   Mexborough   v.   Bower,   7  Bigham,  36   Ark.  j8i;  Jeirej  City  o. 

Beav.  137;  Greatrex  v.  GreaCrex,   1    De  Gardner,  vt  N,  J.  Eq.  633;  Guden-es  v. 

G.  &Sm.  69];  Hervey  f.  Smith,    i    K.  Pino,    i    New    Mei.   392;   Fraiier    v. 

&  J.  3891  R«nkin  v.  HuBklBEon,  4  Dim.  White,  49   Md.  i ;  Edwards   v.  Alionez 

13;  Cofc  etc.  Co.  Ti.  Vireinia  etc.  Co.,  i  Min.    Co.,   38     Mich.    46;   Palmer    v. 

...     ^.  ,A-     ^  Logansport  etc.  Co.,  108  Ind.  137;  Ken- 

neyo.  Cons        -■'■--  "-     -■-   ■■  — 

Eq.  T66;Conifng  Ti.  Troy  etc!  Factory,  tMass.)   106;  ^jshbum   p.  Miller, 

40N.  Y.  191;  ChJgktn  V.  Balls,  L.  R.,  13  Mass.   376;  Parker    ».   Wlnniplseogee 

Ch.Div.334;Cookev.ChiIcoCt,L.R.,3  Cotton   Co.,  3   Black    (U.   S.)   545;  3 

Ch.  Div.694;  Krchlw.  Burrell,  L.  R.,  7  Story  Eq.  jur.,  ^   935;  3   Pom.   Eq,  S 

Ch.  Dlv.  551;  Manners  v.  Johnson,  L.  R.,  1350;  Sickles  v.  New  Rochelle,  41  Hun 

[  Ch.Div.673;Londonetc.Co.u.Ten-  (N.  Y.)  408;  Goldfrank   v.  Young,  64 

iiant,  L.  R,  9  Cli.  App.  312;  Goodson  Tei.  432;  Overruling  Blackwell  o.  Bar- 

7'.  Richardson,  L.  R.,  9  Ch.   App.  331;  nett,  ^3  Tex.  326;  Lauglin  v.  Lamssco, 

Auburn  etc.  Co.  v.  Douglass,  13  Barb.  6   Incl.  333;   Finley   v.   Thayer,  43   III. 

.„   -^  ,   ___.   ^___, jj    Y.  etc.  3^0;   Whittlesey    -     "-—■--     --     " 


Works  V.  Erie  R.  Co.,  30  N.  J.  Eq.  179;     ney  v.  Consumers'  Gas  Co.,  143   Mas*. 
Longwood  R.  Co.  v.  Baker,  37   N.J.     ^17;   Cummings   v.   Barrett,   i"    "     "^ 


I   Cush. 


r.  (N.  Y.)40. 
Olmsted's  App. 


Whalen   v.   Dalashmult,   50   Md.     30  Ga.   170;  Thiboduax   v.   Wright.  3 
.. _.    .T -    i-,g[    ^(^   ,   ,.     ■^^^   ^ji    J  p.   Apnoij   „_  Kiepper,    34 


.    ,  „       -    .433;> 

T-.  Chamberlain,  13   Ga.   133;  Carr   i-.  p.  Morris  etc.  Co.,  5  N.J.  Eq.(i  HalsL) 

Lee,44  Ga.  376;  Beauchamp  i>.  Putnam,  410;  Rogers   v.  Michigan   etc.  R.  Co., 

34   III.  378;  Yates   V.  Biitavia,  79   111.  a8  Barb.  (N.  Y.)  539;  Balcom  v.  Julien, 

500;  Hartman   v.  Heady,  57   Ind.  545;  33    How.   (N.   Y.)   Pr.   349;  Willis   v. 

Smith  n.  Short,  11  Iowa  533;  Gibson  v.  Stapels,  30  Hun  (N.Y.)  644;  Finckec. 

Moore,33Tex.6ii;  Peoplei',  Wasson,  N.   Y.   Police   Comra.,   66     How.  (N. 

64   N.Y.  167;  N.  Y.  etc.  Co.  v.  Amer.  Y.)Pr.3i8;  Stevenson  r.Fayerweather, 

ttc,  COt  II   Paige  (N,  Y,)  3S4;  Jerome  31     How.    (N.    Y.)    440;    Wilkine    v. 

r.  R088,  7  Johns.  Ch.  (N.  Y.)  311;;  De  H(«ue,  a   Jones    (S.   Car.)    Eq.  479; 

Witt«.Hays.3  Cal.463;Picoi'.  Sunol,  McCoy   v.V.  S.   Bank,   5    Ohio  548; 

r>  Cal.  394;  Smith  f.  Sparrow,  13  Cal.  Nicolson   v.  Hancock,   4    Hen.  &   M. 

^97;  Imlay  o.  Carpenter,  14   Cat.   173;  (Va.)  491;    Borland     v.  Thorton,     13 

l.ogan  D.  HillegasG,  16  Cal.  301;  Green  Cal.    440;   Hulse    v.    Wright,  Wright 

:-,  Thomas,  17   Cal.  86;  Comstock   v.  (Ohio)    61;   Amelung   v.   Seekamp,   9 

Clemens,  19  Cal,  78;  Leach  v.  Day,  37  Gill  &J.  (Md.)  468;  Hamilton  v.  Ely,4 

Cal.  643;  Rahm  i'.  Minis,  40  Cal.  431;  Gill   (Md.)  34;  White  t.  Flannigain,  i 

Mayo   i>.   Brytic,  47   Cal.   636;    Haus-  Md.  J35;  Lanahan   i>.  Gahan,  37   Md. 

meister   v.   Porter,  31    Fed.  Rep.   355;  i05;George"ECreekelc.Co.r.Detmold, 

Torpedo    Co.   v.   Cievendon,   ig    Fed.  i  Srd.Ch.371;  Ji  "  *  ■ 

Rep.   331;    Wilson     v.   Hughcll,   r"  '"  "      '  "'■ 

(Iowa)    461;  Cowles    f.  Shaw,  a    Iowa  uunnam    v.  uiiiier,  75  111.  379;  iliiphi- 

g'l;  Snyder   v.  Marks,  109    U.  S.  189;  rick   v.  Smith,  77    Va.  347;  Kendall   v. 

gg  XI.  Horn,  45  Conn.  409;  Grant  v.  Missisquoi    etc.    R.   Co.,    55    Vt.  438. 

Moore,  88  N.  Car.  77;  Finegan  v.  Fer-  Pullman    Palace   Car   Co.  v.  Central 

nandlna,    18   Fla.    137:   State   v.   Civil  TranB.Co.,34Fed.Rep.357;Richardsf. 
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INJUNCTIONS.  Jmwiaimi. 

he  owner  maj'  have  an  adequate  rem cdj' 
it  law  for  the  injurj"  done  him  by  the 

ran  V.  Swift,  i8  111.  414;  Poige  v.  Bell,  Bale.     Where  the  remedy  at  law  is  ade- 

3  Rand.  (Va.)  586;  Winkler  v.  Winkler,  quale,  equity  will  not  interfere  to  enjoin 

40  III.  179;  Webster  v.  Couch,  6  Rend,  the  sale  of  personal  property.    JaclcB  v. 

(Va.)   519;    Sherman   1/.  Clark,  4   Nev.  Bigham,  36  Ark.  48. 
138;  Arkrill  -v.  Selden,  I  Barb.  (N.  Y.)         Bemovlni  Feneas     firom   an   Alle(«d 

316;  Mullen   II.  Jennings,  \  Stock.  (N.  Blgliway. — Where  a  party,  claiming  to 

JO    103;  Frazier  n.   White,  49  Md.  ig;  act  as  a  road  commissioner,  had  removed 

Wood'n  If. Wooden,  2  Green  (N.  J.J  Ch.  complainant's    fences     a    considerable 

S;  Lovettev.  Longmire,  14  Ark.339;  number  of  times,  claiming  they  were 
ideiv  V-  Sanders,  20  Ark.  610;  Mur-  obstructione  to  a  public  road,  and  had 
phy  V.  Harrison,  39  Ark.  140;  Oliver  v.  said  he  would  remove  them  as  often  as 
Memphis  etc.  Co.,  38  Ark.  128;  replaced,  and  he  had  no  properly  sub- 
Bennett  11.  Nichols.  \2  Mich.  31;  Teft  ject  to  execution,  and  the  proofs  failed 
V.  Stewart,  31  Mich.  367;  Mears  ii.  to  show  the  road  was  in  fact  located 
Howarth,  34  Mich.  19;  Bay  City  Bridge  over  the  place  in  dispute,  it  was  *»W 
Co.  V.  Van  Etten,36  Mich.  2to.  that  the  case  fell  within  the  exception 

A  bill  in  equity  praying  an  injunction,  to  the  general  rule,  and  that  a  court  of 

will  not  lie  to  determine  which  of  Cvra  eqully   had    jurlEdictlon   to  enjoin  the 

parties  is  entitled  to  the  office  of  school  defendant   from   again    removing  such 

director.     There   is    an    adequate  and  fences,  for  the  reason  that  there  was  no 

exclusive  remedy  at  law  in  such  case  by  adequate  remedy  at  law,  and  to  prevent 

a  writ  oi  quo  Tvarranlo.     Gilroy's  Ap-  multiplicity   of  suits.     Owens  */  al.  v, 

peal,  100  Pa.  St.  5.  Crossett,  101;  lil.  354. 

In    Hagner  o.' Heyberger,  7  W.  &  S.        Um  of  StteM  for  k  BaUroAd  BwltcH. 

Pa.  104,  it  was  Afld  that  an   injunction  — A  court  of  chancery  has  no  jurisdic- 

will  not  be  granted  to  restrain  an  indi-  tion  to  enjoin  a  railway  company  from 

vidual    from    exercising    the   office  of  the  use  of  a  public  street  of  a  city  for 

school   director,  who  has  accepted  the  a  switch,  under  a  permit  from  the  city 

office  of  commissioner  of  an   incorpo-  council,  when  the  fee  of  the  street  Is  in 

rated  district;  the  question  of  his  right  such   city,  on  the  ground  of  injury  to 

to  exercise  the  duties  of  the  office  must  private  property  situate  on  such  street. 

be  tried   by   proceedings  on  a  writ  of  The  party   complaining,  if  he  has  anj 

^mo  ■marra»io,  which   affords  an  ample  remedy,  must  seek  it  in  a   court  of  law. 

legal  remedj-.  Mills  -u.  Parlin,  106  111.  60. 

In  UpdegraO'i'.  Grans, 47  Pa.  St.  103,  lujnnetloii  Asalust  ZJeelmeut  Bnit. — 
it  was  held  that  a  bill  in  equity  for  an  One  who  claims  the  legal  title  to  land 
injunction  to  restrain  borough  officers  under  a  will  has  no  reason  for  resorting 
from  entering  upon  official  duties  under  to  equity  to  restrain  an  action  of  eject- 
an  alleged  illegal  appointment  of  town  ment  against  him,  except  when  the  corn- 
council,  will  not  lie,  though  they  had  mon  law  is  inadequate  to  give  full  relief, 
not  exercised,  or  attempted  to  exercise  Shaw  r.  Chambers,  43  Mich.  355.  In- 
the  duties  of  their  offices;  the  remedy  is  junction  maj'  sometimes  be  sought  to 
al  law,  by  qtio  ■warranto,  and  to  be  in-  restrain  a  suit  at  law  wherf  ••—  '-"— 
voked  after  entry  into  or  exercise  of  only  involves  a  portion  of  t 
jiuthority  under  tneir  appointment.  versy,  or  is  likely  lo  leave  ai 

A  bill  in  equity  will  not  lie  to  restrain  record  title  clouding  the  lej 

one  from  Interfering  with  complainant's  Issue.     Eaton  v.  Trowbridgt 

possession  as  owner  of  premises  when  454.     A  mere  equitable  esto] 

defendant's  claim  is  that  of  a  riparian  needed   to   aid   a   legal    tilli 

owner;  the  remedy  is  at  law.     And  the  equities   becomes   important 

dismissal  of  such  bill  will  not  prejudice  legal   title  is  defective,  or   ' 

complainant  as  to  any  rights  that   have  proposed  to  assail  it.     Shav 

not  been  put  in  issue  and  adjudicated,  bers,  4$  Mich.  355. 
Peters i>.  Hansen  etc.  R.  Co.',  55  Mich.        lujimetioii  Agilnit  Offlcer. 

176.  claiming  (o  be  the  duly  electe 

The  giving  of  a  delivery  bond  by  an  and   acting   county   attorney 

-execution  debtor,  does  not   prevent  or  county,   brings   his   suit  in 

«stop  him  from  scheduling  the  property  against  the  defendant,  to  obt 

And   suspending  the   sale;    but   equity  ment  prohibiting  him   from 

will  not  enjoin  the  sale  of  it  under  imi  or  attempting  to  exercise  an 

execution  on  the  delivery  bond,  because  duly  of  the  office   of  such 
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using.'  To  authorize  the  interposition  of  a  court  of  equity,  the 
controversy  must  involve  some  equitable  right,  interest  or  estate, 
so  that  a  full  and  complete  determination  of  the  matters  in  issue 
cannot  be  had    at    law.     Where,  fiowever,  the   subject-maiter   is 

lorney,  und  asks  for  a  retitrsining  order  the   north  aide  of  these  premtte*  under 

pending  the   suit.     On   motion  of   the  a   mortgage   from   R,  dated  In  Decem- 

defendant   to  dismiss  the   action,  held  ber,  1859,  and  recognizing  the  proposed 

that   this   court   has   no  jurisdiction  of  extension   of  G  street;  and  thkt  thev 

(he  subject  matter,  or  power   to  grant  had   erected   a  small  briclc  office  which 

the   relief    demanded,   and    that   such  stands  partly  on   the  premises,  «nd  for 

action    cannot  be    maintained   In   this  the    removal   of    which    oomplainantB 

court.    Foster  v.  Moore.  31  Kan.  483.  ask.     Held,  that  the  bill  suHiclentljr  al- 

QmtWajTUitO.— Where  title  to  office  leges    the   ownership    of   R    and    the 

it.  the  point  in  controversy,  the  remedy  source  of  the  other  defendanta'  title  to 

is  not  by  injunction,  but  at  law,  by  in-  be   sustained   at   least,  unless  specially 

forraatloninthe natureof f on'iii'riiB/0.  demurred    to;    and    that    a    court    of 

Kilpatrick  r.  Smith,  77  Vn.  347.  equity  could  require  the  destruction  or 

lUlutnitlOlls. — A  bill  In  equity  which  removal  of  the  building  under  the  cir- 

alleges   that  complainant,  a  citizen  of  cumstancea,  there   being   no   adequate 

Florida,   Ih  pitrt  owner  with  other  par-  remedj'  at  law. 

ties  named,  citizens  of  Louisiana,  of  a  But  in  Missouri  an  injunction  may 
steam  pilot  boat,  on  which  are  em-  be  resorted  to  under  Revised  Statutes 
ployed  branch  pilots  dul^  licenced;  1S79,  4  ^T^'i  notwithstanding  there 
that  respondents  had  confederated  to-  may  be  an  adequate  remedy  at  law  for 
qether  to  destroy  said  business  and  the  injury,  in  all  cases  where  such  adc- 
property  by  publications  in  newspapers,  quate  remedy  cannot  be  afforded  by  an 
by  instituting  suits,  by  seeking  injunc-  action  for  damages  as  such.  Towne  f. 
tlons,  and  in  divers  other  ways;  and  Bowers,  81  Mo.  491.  Comfort  Bullitt 
that  they  had  agreed  together  not  to  >/.  Songster,  3  Munf.  (Va.)  . 155. 
do  business  as  branch  pilots  with  any  The  mere  existence,  however,  of  a 
persons  other  than  those  included  in  remedy  at  law  is  not  In  itself  sufficient 
the  "confederation — and  which  prays  |:round  for  refusing  relief  in  equity  by 
for  a  perpetual  injunction  to  restrain  injunction,  nor  does  the  existence  or 
the  defendant  from  interfering  with  the  nonexistence  of  a  remedy  at  law  afford 
rights  of  the  complainant,  his  pilot  boat  a  test  as  to  the  right  to  relief  In  equity, 
and  his  business — furnishes  no  ground  To  deprive  a  plaintiff  of  the  aid  of 
for  the  interposition  of  a  court  of  equity  by  injunction  it  must  also  ap- 
oqiiily,  as  complainant  has  adequate  pear  that  the  remedy  at  law  U  plain 
remedies  at  law  for  each  and  all  the  and  adequate:  in  other  words,  that  it  14 
acts  complained  of.  Francis  i'.  Flinn,  as  practical  and  efficient  to  secure  the 
1  [8  U.  S.  385.  the  ends  of  justice  and  its  proper  and 
-  And  in  Karrer  1:  Berry,  44  Mich,  prompt  administration  aa  is  the  rem- 
39:,  an  injunction  bill  was  filed  to  re-  edy  in  equity.  And  unless  this  i« 
strain  certain  defendants  from  closing  shown,  a  court  of  equity  may  lend  lit 
up  premises  which  complainants  extraordinary  aid  by  fnjuncdon  not- 
claimed   the  right   to   use   as  a  street,  withstanding  the  existence  of  «  remcdv 

The  bill  alleged.  In  substance,  that  in  at  law.    Watson  v.  Sutherland,  5  Wall. 

September,  1859,   one   R,  who   is  also  (U.  S.)  74;  Irwin  v.   Lewis,   50   Mis-. 

made     defendant,    being     the     owner  163;  La   Mothe   r.   Fink,   13   Chicago 

and   actual   possessor   of  certain  land,  Leg.  N.  152;  Boyce's  Exrs.  v.Grundy.3 

conveyed   It  to  complainant,  bounding  Pet.  (U.  S.)  no. 

it   as   on    the   south   side   of  G  street,  Btetntmry  Kamadjr.— Where  statutorv 

which  did  not  reach  the  land  conveyed,  remedy  existii  for  the  redress  of  partii'- 

but     which  R     expressed     the    inten-  ular  grievances,  a  court  of  equity  will 

tion  of  opening   through  the  premises  not  interfere  by  injunction  and   assume 

afterwards   obstructed   by    defendants;  jurisdiction   of  the  question.     Brown'* 

that  complainants   had  bought   relying  Appeal,  66   Pa.   St.    155;  Homesbv  :'. 

on    such  extension,   and    said    R'had  Burdell,  g  S.  Car.  303. 

aided   in   preparin;-  the  premises  for  a  1.    Hendrickaon     v.     Hinckley,     17 

highway:  that  defendantt.  hold  l.ind  on  How.  (U.  S.)  443;  Walker  v.  Robbing 
791 


ib.Googlc 


INJUNCTIONS. 


CkBMt  lUMnlaad,  etc. 


within  the  jurisdiction  oi  ^t  co\xx^,  cktytzWon^  to  the  jurisdiction 
must  be  made  at  the  earliest  opportunity,  otherwise  they  will  bc 
waived.* 

7.  Conoomnt  Joriadlotioa — In  cases  of  concurrent  jurisdiction, 
proceedings  at  law  will  not  be  interfered  with  by  a  court  of  chan- 
cery, unless  that  court  can  give  a  more  perfect  remedy,  or  thi; 
case  can  be  better  tried  by  the  procedure  of  that  court.' 

8.  CuuM  Betaioed  for  Fnll  Belief. — Where  a  court  of  equity  has 

14  How.  (U.S.)   584;  Johnson  v.  Ly-  v.    Mapes,  6  Johns.  Ch.   (N.  Y.)   46; 

on,  14  Iowa  431;  HolmcB   v.  Strateler,  Waterbury  v.   Dry  Dock   etc.  R.  Co.. 

57III.109;  Vennum   v.   Davis,  35   III.  «  Barb.  m.  Y.)  388;  B.  cjl  How.  (N. 

S6S;  Hinrichsen  v.  Van  Winkle,  37  III.  Y.)  Pr.  193;  People  i:  Hailem   Bridge 

3J4;    M.   E.   Church   v.   Baltimore,    6  Co.,   1    Abb.   (N.  Y.)    Pr.   N.  S.   1^; 

Gill  (Md.)  391;  Brandon  v.   Green,  7  Gransend  i>.  Hoffman,  i   Abb.  1>.  J.  gi*; 

Humph.  (Tenn.)  130;  GibBon  *.  Moore,  MuiV  v.  Howell,  37  N.  J.  Eq.  39.     Com- 

13   Tex.  611;    Chadoin  v.   Magee,   30  /are   Water   Lot  Co.  i^.  Bucks,  5   Ga. 

Tex.  476;  Powell   v.   Chamberraln,  ai  313;  Grey  v.  Ohio  etc.  R.  Co.,  1  Grant 

Ga.    ia3;    Glendenning  v.   Ansley,   51  (Pa.)   Cas.   413;   Fuller   v.   Melrose,  1 

Ga-   347;  Wright   V.  Fleming,  12   Hun  Allen    (Maes.)  166;  Pillow   v.  Thomp- 

{N.  Y.)  469;  e,  c,  76  N.   Y.  517;  Bell  son,  io  Tex.  206;  Callawaj*  v.  AJexan- 

*.  Romaine,  JO  N.J.  Eq.24;  New  York  der,  8  Leigh  (Va.)  114. 

"'  '^->— > "-   -    ¥^--.  n ._  Where  land  has  been  "  let  on  shares.' 

and  the  landlord  has  duly  demanded  of 
enter  or  cropper  the  delivery  of  his 

;  Gray  v.  Mathias,   5  share   of    the   crops,   which   has  been 

Ves.  a86;  Money   v.  Jordan,  2   Dc   G".  refused,  and  such  cropper  threatens  to, 

M.   &  G.   318;    Duckworth    v.   Duck-  and  is  at>out  to,  appropriate  the  whole 

worth,  35  Ala.  70;  Windwart  v.  Allen,  crop  to  his  own  use.  and  sell  and  dispose 

13    Md.   196;    Lyday    v.   Double,    17  of  the   same,  ield  sufficient   to  entitle 

Md.  188;  Katz  V.  Moore,  13   Md.   s^;  the    landlord    to    equitable    relief    bjr    . 

Creath   v.   Sims,   5   How.  (U.  S.)  192;  injunction  restraining  the  renter  from 

Marine  Ins.  Co.  v.  Hodgson,  7  Cranch  disposing  of  the  former's  share  of  the 

(U.  S.}  332.     In  the  latter  case   it  was  crops,  and    by  the    appointment  of   a 

ield  that  a  legal  defence  actually  made  receiver  to  take  posse^^sion  of  the  crops 


i.  Tclepbooe  Co.  v.  East  Orange,  41 
N.J.  Eq.  490;  Kemp  V.  Tucker,  '      " 
8  Ch.  App.  369;  Neville   -v.  WiH 
-ro.C.C.5.        " 


It  law  wat  not  ground  for 
tion.  although  the  court  may  be  of  the 
opinion  that  the  defence  should  have 
prevailed;  the  remedy  in  such  caee 
evidently  is  by  review  in  an  appellate 
court.  Barker  v.  Elkins,  i  Johns.  Ch. 
(N.  Y.)  465.  In  this  case  the  defend- 
ant had  not  used  due  diligence  In  mak- 
ing his  defence  at  taw,  or  applying  to 
the  court  for  a  discovery. 

A  party  cannot  be  enjoined  from 
prosecuting  suits  for  claim 
well  founded  or  not.  The 
that  a  party  fears  that  he  may  not 
obtain  justice  before  a  particular  judi- 
cial officer,  or  that  heshould  be  sued  ir 
a  court  of  higher  jurisdiction,  is  nc 
ground  for  an  injunction.  Butcher') 
Assoc,    v.    Cutler,    26    i^.    An 


judgmer 
V.  Cossil 


1.  Nicholson   V.  Pirn,  5  Ohio  St.  25;     defendant. 


ind  divide  them  between  the  parties;  a1 
least,  where  the  renter  is  insolvent,  or 
has  no  tangible  property  out  of  which  a 
lent  could  be  collected.     Schmitt 
Minn.  7. 
Peraoni    Bsrond    Jnriadletloii. — T>ie 
jurisdiction    of    Slate    courts  Is    only 
coextensive    with     the     limits    of     the 
State,   and     they    cannot    send     their 
process  for  service  into  other  States  and 
Jurisdictions  for  any  purposes  whatso- 
whether    ever.     Western  Union  T.  Co.  w.  Pacific 
&   A.  T.   Co.,   49  111.  90.      Nor  will 
equity  attempt  by  injunction  to  restrain 
defendant  who  has  not  been  served  with 
process,  and  who  is   not  subject  to  the 
jurisdiction  of  the  court,  from  perform- 
ing some   act   beyond  the  State,  even 
though    there    has    l>een    constructive 
by    publication     as    to    such 
t.      Hazlehurst    v.   Savannali 
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gained  jurisdiction  for  one  purpose  it  may  retain  the  cause  and 
administer  full  relief,*  And  the  defendant  has  a  right  in  such 
case,  upon  fihng  a  cross-bill  for  that  puqjose,  to  ask  the  court  for 
full  relief* 

While  the  general  rule  is  that"  the  court  of  equity  will  not 
grant  an  injunction  in  any  case  where  relief  can  be  obtained  by 
an  ordinary  action,  yet  where  the  remedy  at  law  is  not  efficient 
and  complete,  the  aid  of  equity  in  a  proper  case  may  be  iavoked 
to  enjoin  the  proceedings.* 

9.  Parties. — An  injunction  is  never  granted  against  one  not  a 
party  to  the  suit* 

Where  the  bill  is  multifarous  because  of  joining  plaintiffs  whose 
title  and  right  to  relief  are  wholly  distinct  and  disconnected,  the 
injunction  may  be  properly  refused  on  that  ground  alone,'  So 
where  the  parties  interested  are  numerous,  and  it  is  impracticable 
to  bring  them  all  before  the  court,  and  they  have  a  common  in- 
terest in  the  subject  of  the  litigation,  one  of  them  may  prosecute 
an  action  for  the  benefit  of  all,  to  enjoin  the  consummation  of 
the  fraud.*    The  fact  that  a  necessary  party  defendant  has  been 

2i\  Hayei  v.   Hayes,   i  D«t.  Ch.  191.  A  court  of  equity  has  no  jurisdiction 

1-  Oliver  V.  Pray,  4  Ohio  175.  to  enjoin  proceedings  on  a  mandamus, 

3.  Fithian  c.  Corwln,  17  OhloSLiiS.  where  the   partiee   seeking   redress  br 
8.  West  Point  Iron  Co.  v.  R^mert,  such  proceedings  are  not   the  plaintiffs 

45   N.   Y.   703;   Crane   v.    McCoy,    i  In  equity.     Finegan   w.  Femandina,  i8 

Bond  (U.  S.)  421.  Fla.  127. 

4.  Fellows  V.  Fellows.  4  Johns.  (N,  IftherelsamisjoinderofpaTtiesplain- 
Y.)  Ch,  25,  "I  find,"  said  Lord  El-  tiff,  it  is  competent  for  one  to  dismiw 
DRON,   "the    court    has   adhered  very  the  action  as  to  himself,  and  such  dis- 

.closely  to  the  principle  that  you  cannot  missal   would   not  dissolve  the  injunc- 

have    an   injunction   except   against  a  tion  or  render  the  filing  of  an  amended 

party  to  the  suit."     Iveson  v.  HarriB,  7  petition  necessary.   Hanks  v.  North,  58 

Ves.  157;  State   v.    Anderson,   5   Kan.  Iowa  396. 

90;  Schalk  -u.  Schmidt,  1    McCart.  (N.         e.  Palo    Alto   Banking  etc.    Co,   v. 

J.)  168,     There  are  some  esceptions  to  Mahar,  65  Iowa  74,  following  Brank- 

this  rule,  as  where  the  act  sought  to  be  Irff   v.    Harrison    Co.,   50    Iowa   1&4; 

enjoined   affects   the    public   at    large.  Fleming  u.  Mershon,  36  Iowa  413,  dis- 

Atty.  Gen.  v.  Compton,  1  Y.  &  C.  Ch.  linguished.     In   Brankirff  v.  Harrison 

417;  Atty.  Gen.  v.  Lea.  3  Ired.  Eq.  (N.  County,  50  Iowa  164,  in  an  opinion  con- 

Car.)  301;  Soltonii.  De   Held,  2   Sim,,  curred  in  by  all  the  justices,  the  court 

N.  S.  150.     Or  where  a   purchaser  un-  announced  the  doctrine,  holding  that  an 

.der  a  decree  in  equity  in  acting  con-  action   to   restrain  the  collection   of  a 

Irary   to    the    decree.     Cassamaior    v.  tax  could  be  jointly  prosecuted  by  sev- 

Strod,  I  Sim.  &  SI.  381,     Or  while'the  eral   tax   payers.     U   cannot  be  denied 

j-uit  in  equity  is  pending  certain  parlies  that    in   a  case  wherein    iMrties   may 

seek   to  proceed  at  law  upon  the  same  jointly  sue,  one  may   prosecute  an  ac- 

subject  matter,     Harrison  v.  Gumey,  a  tion  tor  the  benefit  of  others   having  a 

Jac.  &   W.  1163;  Wedderbum   u.  Wed-  common  interest   One  property  holder 

Jerbum,  3   Beav.   208;  Hartlepool  Co.  may  maintain  a  suit  on  behalf  of  him- 

V.   West   Hartlepool,   12   L.  T.,  N.   S.  selfand  others  similarly  situated   10  re- 

366.    The  court  may  proceed  against  strain   the   execution   of  an   ordinance 

■such  defendants  as   have   been  served  illegally  passed  for  the  improvement  of 

with   process,  although   others  are  not  a  street  at  the  expense  of  said  property 

yet  served.     Brown  f.  Pac.   etc.  Co.,  5  holders.     Dennison   v.   Kansas  (Mo.), 

Blatchf.  (U.  S,)  w.  8  S.  W.  Rep.  4J9;  Mozley  v.  Alston,  i 

6,  Moore  V.  Hill,  59  Ga.  760.  Ph.  790. 
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omitted  from  a  bill  for  an  injunction  will  not  of  itself  justify  the 
court  in  granting  a  dissolution.' 

Separate  trespassers  may  be  enjoined  in  one  ejectment  suit 
from  committing  waste  *  But  cotenants  need  not  join  in  a  suit 
to  enjoin  the  diversion  of  water,'  Nor  a  mere  agent  should  not 
be  made  a  party,* 

In  a  bill  to  enjoin  issuance  of  municipal  bonds,  persons  to 
whom  bonds  are  to  be  issued  are  necessary  parties  defendant.* 
In  suit  to  enjoin  supervisors,  a  majority  of  members  must  be 
made  parties.*  And  joint  participants  in  fraudulent  acts  may  be 
joined  as  defendants.'  If  a  defendant  is  not  liable  to  be  en- 
joined, he  cannot  be  made  liable  by  joining  him  as  a  defendant.* 

(a)  Judgments  at  Law. — Where  an  injunction  is  asked  against 
a  judgment  at  law,  all  the  plaintiffs  who  have  obtained  the  judg- 
ment must  be  made  defendants  in  the  injunction  suit.* 

(*)  Officers  of  Court. — It  is  incorrect  practice  to  make  a  sheriff 
or  other  officer,  who  has  an  execution  in  his  hands  tor  collection, 
defendant  in  a  bill  to  enjoin  a  judgment  upon  which  the  execu- 
tion issued.'* 

I.  Morgan   v.   Rose,   7   C.  E.  Green  Cat.   117;    Andrews  i>.  Pratt,  44  Cal. 

{N.J.)s83.  309. 

Bkla  of  Baal  Batata.— In  a  bill  b^  an  7.  Crane  v.  HlrEhfelder,  17  Cal.  467; 

administrator   to   enjoin  a  sale  of  real  Andrews  v.  Pratt,  44  Cal.  309. 

estate  by  a  trustee  on  the  ground   that  8.  Keyes  v.  Little   York   etc.  Co.,  53, 

the  dtbt  has  been  paid  by  the  debtor  in  Cal.  714. 

his  lifetime,  the  heirs  of  the  grantor  are  9.  Berry   v.   Berry's   Heirs,  3   Mont^ 

neceuarj  parties,     Stewart  p.  Jackson,  163.  See  Webster  v.  Skinwith,36  Miss. 

8  W.  Va.  29.  341;  Dunn  v.  Clarke,  8  Pet.  (U.   S.)  i. 

ruUai  Mot  Barrad  wltli  notice.— As  See  New  York  v.  Connecticut,  4  Dai). 

to  defendants   to   a   bill  who  have  not  (U.   S.)   i;  Chamblin  i'.  Schlichler,  11 

been  served  with  notice,  and  who  have  Minn.  176;  Pentney   v.   Lynn,   Paving' 

not  appeared,  a  mandatory  injunction  Commrs.,  13  W.  R.  983. 

will   not   issue  on  motion,  but  "if  there  Where   proceedings  under    a   judg- 

appears   to   be  danger   of   irreparable  ment  are  enjoined,  it  is  highly  improper 

injury  from  delay,"  within  the  meaning  to     make    the    sheriff   and    constable 

of  Rev.   St.  U.  S.,^  718,  a   restraining  defendants.      Olin   v.    Hungerford,    10 

order,  to  be  served  on  said  defendants,  Ohio     268;     Edney    T.King,    4    Ircd. 

wiCLi   notice   of  Che   time  and  place  of  (N.  Car.)   Ecj.  4O5;  Lackay  i>.  Curtis,  6 

hearing,  will  be  granted.     Chicago  etc.  Ired,  (N.  Car.)  Eq.  19,.  But  <x.e,  contra. 

R.  Co.  u.   Burlington  etc.   R.   Co.,  34  Burkee  r.  Smith,  Walk.  (Mich.)  327. 

Fed.  Rep.  481.  But  if  there  be   fraudulent  combina- 

7r»1idiil«nt  Ooniplrae;. — One  who  is  Clon  between  the  sheriff  and  judgment 

about  to  receive  a  conveyance  of  land,  creditor,  it  ma}'  be  proper  to  make  the 

in   consummation  of  a   conspiracy   to  sheriff  a  party.     Olin   -v.   Hungerford. 

defraud   the   true  owner  thereof,   is  a  10   Ohio   269.     But  owners   of  severji 

proper  party  defendant  to   an   injunc-  judgments  cannot  be  joined  as  defcnd- 

tion  suit  to  defeat  the  conspiracy.  Palo  ants  to  restrain  sale  under  each.     Gates 

Alto  Banking  etc.   Co.   v.   Mahar,  65  i^.  Lane,  44  Cal.  382. 

Iowa  74.  10.  Buffandeau  v.  Edmondson,  17  Cal. 

3.  Curtis  ».  Sutter,  15  Cal.  260.  437:    Allen   v.   Medill,    14   Ohio    44;; 
8.  Lytle  Creek  W.  Co.  v.  Perdew,6s  Edney   v.   King.  4  Ired.  Eq.  (N.  Car.) 

Cal.  447.  465;  Lackay  Ti.  Curtis,  6  Ired.  (N. Cur.) 

4.  Buffandeau  v.  Edmondson,  17  Ca).  199;  Olin  v.  Hungerford,  10  Ohio  3f>8; 
437.  contra,  Burkee  ii.  Smith,  Walk.  (Mich.) 

B.  Hutchinson  V,  Burr.  11  Cal.  103.        327. 

<.  Trinitv  County  v.  McCammon,  25         Where  there  is  a  fraudulent  combina- 
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Violation  of  Public  Duty  by  Officers. — Where  a  public  duty 
about  to  be  violated  by  public  officers  is  public  in  its  nature  and 
effects,  one  not  suffering  any  special  injury  cannot  maintain  a  bill 
to  enjoin  the  violation,  but  the  remedy  must  be  sought  by  the 
public  through  its  proper  officer.^ 

(t^)  Easements. — Suit  to  enjoin  the  doing  of  acts  from  which 
irreparable  damage  may  be  done  to  an  easement  must  be  brought 
by  persons  injured  in  their  individual  rights* 

(d')  Public  Nuisances. — A  public  nuisance  may  be  enjoined  by 
the  corporate  authorities  of  a  town."  A  bill  in  equity  by  a  pri- 
vate individual  for  an  injunction  will  not  be  sustained  unless  it 
shows  a  particular  injury,  distinct  from  that  which  he  suffers  in 
common  with  the  rest  of  the  public* 

tlon   between   the  officer   barring    the  right  to  proceed  in  chancery  to  enforce 

(Execution    in    hi»   possession   and   tlie  tlie  public  right  to  such  grouiid.     Smith 

judgment  creditor,  or  where  the  officer  v.  Heuston,6  Ohio  loi.     But  individual 

Is  charged  with  being  an  active  agent  owners  of  adjacent  lots  may  proceed  in 

in  the  cominiEsion  of  the   fraud,  on  ac-  equity  to  enjoin  proprietors  from  mak- 

rount  of   which  the  judgment  is   im-  Ing  private  appropriations  of  a  square 

peached,  such  officer  should  be  joined  dedicated  for  public  purposes.     Brown 

s.f.  a  proper  parly  to  the  action.     Allen  i'.  Manning,  6  Ohio  19S. 

T'.  Medill,  14  Ohio  445.  When  the  right  involved  Is  pureljr  of 

BtUti     Asftlnit    Ui«     Bt»t«.— Gantt'a  a    public    nature    the     proceeding    for 

Digest    does    not     prohibit   chancery  Injunction  is  usually  instituted  by  the 

tourtsfromenjoiningindividualsassum-  attorney     general.        Atty.      Gen.      r. 

ing  to  act  In  behalf  of  the  Slate  and  as  Comptbn,  i    Y.  &   C.  Ch.  417;  Atty. 

Stale  officers,  from  acts  not  authorized  Gen.  i'.  Lea's   Heirs,  3   Ired.  (N.  Car.) 

by   law,  and   which   are   productive  of  Eq.  301;  Eason  v.  Perkins,  1   Dev.  (N. 

irreparable  mischief.   Crawford  v.  Car-  Car.)  Eq.  38. 

son,  35  Ark.  565,  A  bill  to  enjoin  an  alleged  obstruc- 

I.  Seager  v.  Kankakee   Co.,  102   111.  tion  of   a  township  public  road    may. 

{169.  however,  be  maintained  In  the  name  of 

A  board  of  supervisors  will  not  be  the  township,  and  it  is  not  necessary 
cnjoined  from  issuing  a  licence  to  keep  that  the  commonwealth,  at  the  instance 
H  dram  shop  in  violation  of  law,  on  a  of  the  attorney  general,  should  tie  made 
liiti  by  a  private  citizen,  who  will  a  party  to  the  suit.  Appeal  of  Town- 
sustain  no  greater  injury  than  the  ship  of  North  Manheim  (Pa.),  tj  All, 
public  generally  by  the  act  sought  to  be  Rep.  [37;  People  v.  Vanderbilt,38N.  Y. 
prevented.  The  only  remedy  in  such  396;  'Atty.  Gen.  v.  Richards,  a  Ans(. 
case  is  on  the  application  of  the  proper  6oj. 

public  officers  of  the  State  on  behalf  of  S.  Watertown  n.  Cowen,4  Paige  (N. 

the  public.      Seager  v.  Kankakee  Co.,  Y.)   510;   Mavor   v.  Bolt,  5   Yes,   139. 

102  111.  66q.  Where  lands  iirs  dedicated  to  the  use  of 

3.  Smith   V.   Heuston.  6  Ohio   lot;  the  inhabitants  of  an  incorporated  vil- 

Brown  -v.  Manning,  6  Ohio  298.  lage  or  city  for  a  public  square,  a  bill 

Surveyors  of  a   public   road   cannot  might  be  filed  in  the  name  of  the  corpo- 

have  an  injunction  to  prevent  obstruct-  ration    to   restrain    the  erection   of    a 

ing  a  public  road,     Putnam  v.  Valen-  nuisance    thereon    or    to    protect    the 

tine.  5  Ohio  [S7.  equitable  right  of  the  corporators  to  the 

Individual  holders  of  lots  around  a  use  of  the  public  si^uare  as  such,  and 

square  conveved  to  the  county  for  the  the  owner  of  a  lot  adjoining  the  square, 

use   of   public   buildings   and    a   court  who     was     specially    injured     by   the 

house,  have  not  such  individual  Interest  nuisance    might    unite    in   the   action. 

inlheground  as  will  authorize  chancery  Williams  v.  Smith,  13  Wis.  600. 

on   iheir   application  to  enjoin  county  4.  O'BrEen  v.  Norwich  etc.  R.  Co,  17 

commissioners  from  leasing  portions  of  Conn.  371;  Biglow  r.  Hartford  Bridge 

the  ground  to  individuals  reserving  rent  Co.,  14  Conn.  565;  Frink  v.  Lawrence, 

to  the  county.     Such  persons  have  no  3o   Conn.  117;  Coming   v.  Lowerre,  6 
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10.  Wlien  Legal  fiighia  of  Putiei  in  Dilate. — Where  the  object 
of  the  suit  is  a  perpetual  injunction,  and  there  is  a  controversy 
as  to  the  legal  rights  of  the  parties,  the  relief  will  be  denied  until 
the  right  is  established  at  law.  In  other  words,  where  equitable 
relief  by  way  of  injunction  is  sought  in  aid  of  a  legal  right,  the 
court,  unless  such  right  is  clear,  will  not,  except  with  the  consent 
of  both  parties,  declare  the  legal  right  and  grant  a  perpetual  in- 
junction founded  on  such  declaration,  but  will  require  the  ques- 
tion to  be  tried  at  law,' 

Johns.   (N.  Y.)  Ch.  439;   Doolitlle   v.  man,  i  Alb.  L.J.  99;  New  York  Print- 

Broome  Co..  18   N.   Y.   160;  Allen   v.  ing  and  Djing  E»tablisbment  i>.  FitcK, 

Board,  1  Beas.  (N,  J.)  68;  Hinchman  -u.  1  Paige  (N.  Y.)  97;  People   v.  Harlem 

Patereon   H.  R.  Co,,  t  C.  E.  Green  (N.  Bridge  Co.,  1   Abb.  (N.  Y.)  Pr.,  N.  S. 

JO  75;  Mechling   v.  Kittanning   Bridge  i6g    «.;    Dry    Dock    East    Broadway 

Co.,  I  Grant's  Cas.  (Pa.)  416;  Beveridge  etc.  R.  Co.  v.  N.  Y.  etc.  R.  Co.,  54  Barb. 

r.  Lacey,  3  Rand.  (Va.)  63;  Walker  r..  {N.   Y.)   388;*.   c,  31    How.   (N.  Y.) 

.Shepardson,    3     Wis.    384;   Barnes    v.  Pr.    193.     In    Roath    v.    Driscoll,    20 

Racine,  4  Wis.  454.      &:e   Andrews  r.  Conn.  539,  the   court  say:  "Whenever 

Pratt.  44  Cal.  309.  the   right   is  doubtful,  or  need«  the  in- 

A  and  B  were  owners  oi  contiguous  vestigatlon  of  u  jury  upon  facts  In  dis- 
lots  of  land,  bounded  on  the  easterly  pute,  a  court  of  equity  is  always  reluc- 
side  by  a  harbor;  A's  lot  lying  south  taut  lo  interpose  iU  summary  authority; 
(if  B's.  A  owned  a  wharf  extending  for  it  is  rather  the  duty  of  the  court  to 
from  his  land  into  the  harbor,  at  the  protect  adknov/ledged  rights,  than  to 
farther  end  of  which  was  a  short  wharf  establish  new  and  doubtful  ones."  See 
at  right  angles  with  the  principal  one  also  Cheever  v.  Rutland  etc.  R.  Co^  39 
the  whole  being  in  the  form  of  a  —1.  Vt.  653;  Murdock's  Case,  2  Bland 
This  wharf  on  the  north  side  of  it,  (Md.)  461;  Burnham  t'.  Kempton,  44 
where  vessels  principally  lay,  was  a  safe  N.  H.  78;  Cunimings  -v.  Barrett,  10 
und  convenient  one  and  much  resorted  Cush.  (Mass.)  186;  Eastman  v.  Manfg. 
10.  B  WHS  about  driving  a  connected  Co.,  47  N.  H.  71.  In  Roskell  v.  Whit- 
row  of  piles  from  the  southeast  corner  worth,  L.  R.,  ij  Ch.  App.  459,  it  is  said; 
of  his  land  to  the  northeast  end  of  A'a  "Where  the  defendant  makes  the  appli- 
nharf,  in  such  a  manner  as  to  entirely  cation  for  a  trial  at  law  by  an  inde- 
obstruct  the  passage  of  vessels  from  the  pendent  motion,  af^er  the  diiiclosure  of 
waters  of  the  harbor  (o  the  north  side  the  plaintiff's  evidence,  the  court  will 
of  A's  wharf,  which  would  greatly  require  strong  proof  thiit  the  case  is 
impair  the  value  of  his  property.  This  one  which  the  court  itself  cannot  satis- 
obstruction  was  not  contemplated  by  B  factorily  try."' 

iis  part  of  a  wharf  which  he  intended  to  To  entitle  the  plaintiff  to   an   injunc- 

construct  adjoining  his  land.     On  a  bill  lion  protecting  hi b  property,  while  the 

in  equity,  brought  by  A  u;ainst  B  to  decision  of  his  legal  title  is  pending,  he 

restrain      him     from      making      such  must    state    facts    showing     a    strong 

obstruction,  it   was  held   that   A    was  f  ri ma  facie  cati&  in   his   favor,  that  he 

t-ntitled  to  the  relief  sought,     Frink  r.  has  not  been   guilty  of  great  delay  in 

Lawrence,  20  Conn.  117.  applying  for  the  relief  sought     Del.  & 

1.  Council   r.  Rivers,  65    N.  Car.  54;  Rar.  Canal   and   C.  &A.R.  T.  Co.  " 


;.  Mcllwaine,  7^  N.  Car.  312;  Rar.  &  Del.  Bay  R.  Co ,  1  C.  E.  Green 
Lnamners  1/,  Penland,j8  N.  Car.  53;  380;  Russ  r.  Wilson,  22  Me.  211;  PIl- 
Lord   V.  Beard,  79  N.  Car.  55;  Murrill     low  v.  Thompson,   20  Tex.  106;  Taah 


..  Murrill,  84   N.  Car.  182;  Parker  i-.  t>.  Adams.  10  Cush.  (Mass.)  252;  Fuller 

Bledsoe,   87   N.   Car.   221;    Mammoth  r.  Melrose,  1  Allen  (Mass.)  166;   Grey 

Vein   Coal   Co.'s    Appeal,   54   Pa.   St.  t:  Ohio  etc:  R.  Co.,  1  Grant  Cas.  (Pa.) 

183;  Perrv  v.  Parker,  1  Woodb.  &.   M.  416;    Briggs    v.   Smith,   5    R.   \.   213; 

<  U.  S.)  280;  Mayor   v.   Cardilf  Water  Phelps  v.  Peabody,  7  Cal.  50;  Little  v. 

Works  Co.,  4   De   Gex  &  J.  596;  New  Price,    1    Md,    Ch.    135;    Sheldon    v. 

Yorkr.Mapes.6Johns.(N.  Y.)Ch.46;  Rockwell,    9    Wis.    1^;    Peabody   f. 

linicc   V.   Delaware  etc.  Canal  Co.,  19  Flint,   (\    Allen   (Mass.)  53;  Senior  r. 

Uiirh.  fX.  V.)  371:  Grnvcscnd  v.  Hoff-  Pawson,    L.    R.,  3  Eq.  330.     In    Ally. 
791) 
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TlMn  Legal  Sigliti  of 


INJUNCTIONS. 


Gen.  V.  Eastlake,  ii   Hare  205,  the  vice     plaintiff's  right  was  eKtabltshed  at  lau. 


chancellor  held  that  in  cases  of 
and  the  like,  mere  delay  in  applj'ing 
for  relief  wtnild  not  preclude  the  par- 
ties aggrieved  from  obtaining  an  in- 
junction. In  granting  an  injunction  to 
protect  property  of  a  party  pending  the 
decision  of  his  legal  title,  the  court  will 
consider  the  inconvenience  to  which 
the  defendant  will  be  subjected,  and 
also  the  expense  in  case  he  is  Ibund  to 
be  in  the  right.     So,  the"     "  ' 


not  t>eing  one  in  whici.  he 
would  suffer  any  irreparabie  or  veiy 
considerable  injury,  or  one  which  could 
not  be  readily  and  tpeedily  n;pHired, 
and  compensated  by  damages.  Wilson 
Mir.eral  Point,  39  Wis.  160,  distin- 
ised;  Smith  -v.  Oconomowoc,  g/j  Wis. 
Sheboygan  i'.  Sheboygan  etc.  R. 
II  Wis.  667.  See  also  Judd  r. 
Town  of  Fox  Lake,  18  Wis.  583. 

injunction   will   be  granted 


g1 


-  injury  to  which  the  plaintiff  until  the  hearing,  where  the  plaintiff' 
would  be  subjected  in  case  the  injunc-  alleges  irreparable  injury  and  makes 
tion  was  refused,  should  be  considered,  out  an  apparent  case.  Marshall  r. 
Wason  V.  Sanborn,  45  N.  H.  169;  Wil-  Commrs.  of  Stanley  Co.,  Bq  N.  Car. 
coK  !'.  Wheeler,  47  N.  H.  488;  Bassett  103;  Newall  t.  StaffordvUfe  Gravel 
V.  Manfg.  Co.,  47  N.  H.  426;  Ingraham  Co.  (N.J.)  11  Cent.  R.  606. 
V.  Dunnell,  5  Met.  (Mass.)  116;  Hart-  '  " 
ridge  V.  Rockwell,  R.  M.  Charlt.  (Ga.) 
Ida;  Read  v.  Dews,  R.  M.  Charlt. 
(Ga.)  35S;  Atty.  Gen.  v.  Ely,  H.  &  S. 
R.  Co.,  B.  L.  R.,  6  Eq.  106, 

In  Thornton  v.  Grant,  10  R.  I.  477, 
it  was  held  that  an  injunction  will  not 
be  granted  to  prevent  the  erection  of  a 
wharf  in  tide-waters,  unless  it  appears 
that  the  party  petitioning  will  be  ma- 
terially and  substantially  injured  by 
such  erection. 

in  Torrey  v.  Camden 


N.  J.  Eq.  -iax,  the  court  said  that 

junction  will  not  be  granted  where  it    IttiEi 


In  the  words  of  Lord  Cri 
in  Shrewsbury  etc.  R.  Co.TJ.  Shrewsbury 
etc.  R.  Co.,  1  Sim.  (N.  S.)  410:  -Whei^e 
tlie  alternative  is  interference  or  proba- 
ble destruction  of  the  property,  there,  of 
course,  the  court  will  be  ready  to  lend 
its  immediate  assistance,  even  at  con- 
siderable risk  that  it  may  be  encroach- 
ing on  what  may  eventually  turn  out  to . 
be  a  legal  right  of  the  defendant. '  But 
the  court  will  not  interfere  where  the 
only  injury  likely  to  result  to  the  com- 
R.  Co.,  18  plainant,  if  it  refuses  to  act,  is  that  he 
'    ■  may  be  retarded  or  embarrassed  in  the 


would  cause  great  injury  to  the  de' 
fendant,  and  might  be  a  serious  detri 
njent  to  the  public,  without  correspond- 
ing benefit  to  the  complainant.  See  fands  and 
also  Mayne  *.  Fairhaven,  8  Cush. 
(Mass.)  653;  Atty.  Gen.  11.  Lunatic 
Asylum,  L.  R.,  4  Ch.  App.  146;  Salem 
■V.  Eastern  R.  Co.,  98  Mass.  431;  Hart 
V.  Albany,  3  Paige  (N.  Y.)  313;  Chesa- 
peake etc.  Co.  11.  Young,  3  Md.  480. 
An  injunction  will  not  be  granted 
where  the  matter'  is  involved  in  an- 
other pending  suit  between  the  same 
Earties,  in  which  relief  can  be  there 
ad.  A  party  in  such  case  is  not  al- 
lowed to  seek  redress  from  the  action 
of  one  court  through  the  confli 
tion  of  another  court,  or  in  a 
and  distinct  proceeding  in  1 
court.  Grant  v.  Moore,  88  N.  Car.  77; 
Murrill  V.  Murrill,  84  N.  Car.  181; 
Chambers  v.  Pentand,  78N.  Car.  jji 
Parker  v.  Bledsoe,  87  N.  Car.  i%\. 

Where  the  marshal  of  a  city  had 
been  directed  by  the  city  government 
to  remove,  as  unlawful  obstructions  in 
a  highway,  a  fence  and  a  storm  door  in 
front  of  plaintilT's  dwelling  house  in 
said  city;  *e/rf,  that  equity  '-■  -   - 


A  defendant  claimed  that  a  condi- 
tion in  a  deed,  which  authorized  his 
grantors  to  enter  on  complainant's 
'■  '  "  '  ■'  grant  ofa  right  lo- 
uBc  i:ciLiiiii  nriiu:i  iii  case  of  the  non- 
payment of  the  water  rent,  had  been. 
broken,  and  all  of  complainant's  claim* 
ight  to  the  water   thereby  forfeited. 


and   that   therefore   he  w 
cutting  off  or  diverting  the  water  from 
complainant's  mill.    The   complainant 
claimed    that,    although    the   question 
whether   it  had  been   forfeited  or  not 
had  not  been  settled  at  law,  yet  the  de- 
i   not  al-     fendant's  deed  contained  a  reference  to 
le  action     the   prior  grant    of   the   water    under 
cting  Bc-     which  complainant  claimed,  and  there- 
different     fore  defendant  had  actual  notice  there- 
the  same     of;    and    further,   that    even    if   there 
might   have   been  a  forfeiture  for  want 
of  prompt   payment  of  the  water  rent, 
the    defendant    or    his    grantors    had 
waived    that    forfeiture    by   accepting 
such  rent  afterwards,  and   further,  that 
the  injury  to  the  mill  by  (he   diversion 
or  deprivation  of  the  water  would  be 
irreparable.      Held,    that   complainant 
was  entitled  to  an   injunction  to   pre- 
the  threatened  Injury.     Fulton  v.. 


interfere  by  perpetual  injunction  before     Greacen,  36  N.  J.  Eq.  316. 

eoo 
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Bqaitable  latenni.                    IN  J  UNC  TIONS.  ■  EqoiUbla  InUrasto. 

11.  Equitable  lutemts. — Where  the  matter  in  controversy,  al- 
though of  a  legal  character,  involves  an  equitable  interest,  right 
or  estate,  a  complete  determination  of  which  cannot  be  had  in  a 

court  of  law,  the  party  in  whom  the  equitable  right  or  estate  is 
vested  may  invoke  the  aid  of  a  court  of  equity  to  decide  the 

whole  controversy,  and  if  need  be,  enjoin  an  action  at  law.* 

The   complainant  claimed  tlic- frank-  L.  Co.  x.  Turman.  53  Te(.6iQ;  Pranks 

Unite  ore  in  certain  land  known  as  the  v.  Morris,  9  W.   Va.  664;  Aylesford  i', 

northerljhalf  of  Mine  Hill,  under  deeds  Morris,  L.  R.,  8  Ch.  A  pp.  484;   Trede- 

roade,  one  in   1S4S  and  the  other  about  Kar   i'.    Wondue,   1..    R.,   19   Eq.  607; 

a    jear    afterwards.       The    defendant,  Crofta  v.  Middleton,  8  De  G.  M,   &  G. 

Trotter,  also  claims  that  ore  as  lessee  l<j2;  Scott   r.    Burton,   2    Ashm.  (Pa.) 

of  B  person  who  claims  under  a  deed  of  312;  Kean  v.  Colt,  1    Hals.  (N.J.)  Ch, 

the   same  grantor  made  in  1848.     The  365;  Commonwealth  i>.  Pittsburgh  etc. 

complainant's   deeds   did    not    include  R.  Co.  34  Pa.  St,   159;  Erwin  r.  Fulk, 

the  land  in  question  In  the  description,  04   Ind.   i3_^j   K^le  f.  Koscius  Co.,  94 

though  il  says  it  was  intended  Ihat  the  Ind.   iis;  New   Albany  u.  White,   100 

description  should  embrace  those  prem-  Ind.  206. 

ises.  and  the  bill  is  Hied  for  rectification  Where  there  has  been  an  attempted 

of  the  description  so  as  to  include   the  illegal  annexation  of  territory  to  a  city. 

premises  In  dispute.     The  complainant,  and  an  attempt  on  the  part  of  the  city 

and  those  under  whom  it  claims,  had  to  interfere  with  property  rights  under 

possession  of  the  land  from  1848   up  to  such  color  of  legal  authority,  injunction 

September,    1S82,    when    trotter    took  is  the  appropriate  remedy.     Delphi  i'. 

posKSBion  and  fenced  it  out.     In   1881  Startzman,  104  Ind.  343. 

he  recovered  damages  against  the  com-  A  bill  which   ehowH,  however  imper- 

plainant's  grantor  In  a  federal  court.  In  fectly,  that  complainant  has  had  turned 

trespass,  for  taking  franklinite  from  the  out  to  him  a  quantity  of  No.  i  Iron  ore, 

property,   and    shortly   alterward    the  and  that  an  assignee  of  the  debtor  has 

complainant's  grantor  filed  a  bill  in  a  possession  oi  it,  and   is   miicing  it  with 

federal  court  for  rectification  of  the  de-  ore  of  inferior  quality  and  shipping  it, 

scription,  and  applied  for  an  injunction  makes  out  an  equitable  case  to  which  a 

to  restrain   Trotter   from    mining   the  general  demurrer  will  not  lie.     A  partj' 

franklinite,  which  was  denied.     On  mO'  in  such  a  case  cannot  be  turned  over  to- 

tion   for   injunction   In   this  suit  to  re-  a  suit  at  law  to   recover  damages  from 

strain     Trotter     from     mining,      ie/d  Lhc  wrong-doer,  even  thoueh  he  may 

that  an  injunction  should  be  allowed  to  be    solvent.      Glidden    v.    Norvill,   44 

preserve  the  property  in  question  /e»-  Mich.  102. 

denle    lUe.     New    Jersey   etc.   Co.   v.  Plaintiff  alleged  that  he  was  surety  on 

Trotter,  38  N.  J.  Eq,  3.  a   note   to   defendant  for  the  price  of  ii 

1.  In  order   to  invoke  this  relief  the  horse;  that    defendant  aided   the  prin- 

equitable  defence    must    apply   to  the  cipal   to   trade   the   horse   for  a   mare, 

entire   cause  of   action.    The  doctrine  gainst  plaintitTa  objection;  that  plain - 

of  the  tent  is  ably  discussed  by  Chan-  tiS" notified  defendant  to  sue  said  noter 

CBLLOR  Kent  in  Fanning  v.  Dunham,  both   before    and    after    maturity,  and 

5  Johns.   (N.   y,)   Ch.  I3J.     See  also  make   his   money  out   of  the  property. 

Skinner  v.  White.  17  Johns.   (N.   Y.)  as   the   principal    was    insolvent;  that 

357;  Varick  v.  Edwards,  Hoff.  (N.  Y.)  afterwards  the  note  was  sued  on  and  de- 

Ch.  381;  Hibbard  v.  Eastman,  47  N.  H.  claration  served  on  plainlitT  by  leaving 

507;    Ross   V.   Harper.  99    Mass.   175;  a  copy   at  his  residence  during  his  ab- 

Armstrong   Co.   v.  Brinton,  47  Pa.  St.  sence,  plaintW  having  no  notice  of  suit 

i,67;  White  11.  Crew,  16  Ga.  41G;  Pol-  until  aner  judgment;  that  defendant 
ock  V.  Gilbert,  16  Ga.  39S;  Frith  f.  knew  of  plamtitTs  absence,  and  design- 
Roe,  23  Ga.  139;  Haesclg  v.  Brown.  34  ediy  took  advantage  (hereof;  that  ex- 
Mich, 503;  Detroit  etc.  R.Co.  i'.  Brown,  ecution  had  been  issued  and  levied  on 
37  Mich.  ^33;  Scriven  v.  Hursh.  39  plalntilTs  propertv.  Held,  that  plain- 
Mich.  98;  WyckofT  V.  Victor,  47  Mich,  titf  was  not  entitled  to  an  injunction  to 
309;  Greenlee  i'.  Gaines,  13  Ala.  198;  restrain  the  enforcement  of  the  judg- 
Joneso.  Slubey,  s  Har,  &  J.  (Md,)373;  ment.  Hamcr  r.  Sears  (G  a.).  6S.  E. 
Hill  K.  Billingsly,  53  Miss.  iii;Tew3  Rep.Sio. 
10  C.  of  L.— SI                            Wl 
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iMhM.                               INJUNCTIONS.  iMkN. 

12.  LaehM — A  court  of  equity  requires  reasonable  diligence  on 

the  part  of  those  seeking  its  aid,  and  discourages  laches  by  mak- 
ing it  a  bar  to  relief,  therefore  a  plaintiff  on  filing  his  bill  for  an 
injunction  must  make  it  appear  that  he  has  used  reasonable  dili- 
gence in  invoking  the  aid  of  the  court,  otherwise  the  relief  will 
be  denied.* 

And   in    Hawley    v.    Beardsley,   47  (U.S.)  70;  Wynn  ».  Wilson,  Hernpst. 

Conn.  571,  an   Injunction   wae    sought  (U.  S.)  ^;  Gibson   v.  Moore,  ai  Tex. 

ugainst  the  filling  in  bj' the  respondents,  6:t;  Fitzhugh   v.   Orton,   la   Tei.  41; 

tvho  were   adjoinEng  owners  to  the  pe-  Musgrove   r.  Chamt)era,   12    Tex.    3a; 

titioner,  against  the   piles   of  the  peti-  Crawford    v.    Winfield,   35    Tei.   414; 

tloner's   wharf.     The  filling  in  was  of  Kldwell   v.    Masterson,  3   Cranch   (L'. 

much   importance   to  the  respondents,  S.)   C.  C.  ^2:   Wells  t'.  Walt,   i   Oreg. 

the   Bole   injury   was   in    the    pressure  igj;;  Grey  v.  Ohio  etc.  R.  Co.,  i  Grant 

against  and  partial  displacement  of  the  Cas.   (Pa.)  412;  Feneacola  etc.  R.  Co. 

STles,  the   damage   would    not    exceed  ti.  Jackson,  21  Fla.   146;  Logansport  v. 

300,    which  the  respondents    were  of  La  Rose,   99  Ind.   117;  Brown  v.  Mer- 

abundant  ability  to  pay,  and  the  injury  rick  Co.  Commrs.,  iB  Neb.  355;  Dierks 

could  be  prevented  by  the  petitioner  by  i'.  Martin,  16  Neb.  120;  Fuller  r.  Mel- 

an   inconsiderable    outlay.     Held,  that  rose,  1  Allen  (Mass.)  166;  Russ  v  Wil- 

ihe     Injunction     ought      not      to     be  son,    11    Me.    207;    Binney's    Case,   1 

granted.  Bland    (Md.)   99;  Sedam   v.  Winisni&, 

1.  Atty.   Gen.   t:   Sheffield,!   De  G.  4  McLean  (U.  S.)  51;  Pillow  v.  Thomp- 

M.  &G.304;  Dulin  i>.  Caldwell,  28  Ga.  son,   10   Tex.   206;  Callaway  v.  Alex - 

117;  Griffin  i>.  Augusta  etc.   R.  Co.,  70  ander,   8   Leigh   (Va.)    114;    Northern 

Ga.   164;  Morris  v.  Edwards,  61  Tex.  Pac.  R.  Co.  v.   St.  Paul   etc.  R.  Co.,  2 

105;  Dana  11.  Valentine,  5  Met.  (Mass.)  McCrary  (U.   S.)  260;    Tones  >'.  Came - 

8;  Central  R.  Co.  v.  Standard  Oil  Co.,  ron.  81   N.   Car.    154;  American  Dock 

13  N.  J.  Eq.  127;  United  Co.  v.  Stand-  and  Imp.  Co.  v.  School  Tnistees.  3^  N, 

ard  Oil  Co.,  33   N.  J.   Eq.   123;    Atty.  J.  Eq.  181;  Parker  t:   Spillin,  10  Pliila. 

Gen.  1:  Utica   Ins.   Co.,   2  Johns.   Ch.  (Pa.)  8. 

(N.  Y.)  379;  Van  Bergen  v.  Van  Ber  This  rule  would  be  applicable  In  all 
gen,  3  Johns.  Ch.  (N.  Y.)  282;  Reid  t.  cases  where  the  plaintiff  knowingly 
Gifford,  6  Johns.  Ch.  (N.  Y.)  19;  Brad-  prevented  the  defendant  to  expend  con- 
field  ».  Dewell,  48  Mich.  9;  Hill  v.  siderable  sums  of  money  in  making  the 
[(arris,  51  Ga.  628;  Parker  v.  Win-  improvements  or  erections  complained 
nispiseogee  etc.  Co..  3  Black  (U.  S.)  of-  In  Smith  i'.  Clay,  Ambl.  64^,  it  Is 
545;  Burden  f.  Stein,  27  Ala,  104;  Dib-  said:  "A  court  of  equity  which  is  never 
hie  V.  Trueluck,  13  Fla.  185;  Tarver  v.  active  in  relief  against  conscience  or 
McKay,  15  Ga.  550;  Water  Co.  v.  public  convenience  has  always  refused 
Bucks,  5  Ga.  315;  Rogers  *.  Kings-  itsaid  toBta1cdemands,whereIheparty 
bury,  22  Ga.  60;  Vaughn  f.  Fuller,  13  has  siept  upon  hisrightsandacquietced 
Ga.  366;  Cleckley  v.  Beall,  37  Ga.  583;  for  a  great  length  of  time.  Nothing 
Ramsey  «.  Perlev,  34  111.  504,  Titcomb  can  ca'l  forth  this  court  into  activity 
T'.  Potter,  II  Me.' (2  Fairb.)  21S;  Faulk-  but  conscience,  good  faith  and  reason- 
ner  v.  Campbell,  Morr.  (Iowa)  148;  able  diligence.  When  these  are  wanl- 
Miller  v.  McGuire,  Morr.   (lovra)   150;  ing  the  court  is  passive  and  don  notli- 


Kriechbaum    v.   Bridges,    i    Iowa    14;     tng." 

Paynter  w.  Evans,  7  B.  Mon.  (Ky.)  420;         Where  me   pcuiion  on   lu  lace  ones 

Todd  V.  Fisk.  14  La.  An.  13;   Williams    not  show  diligence  on  the  part  of  the 


:'.  Jones,  18  Mis«.  (lo  Smed.  &  M.]  loS;  one  asking  for  an  injunction,  it  ii 

Scmple    V.    McGatagan,   18   Miss.  98;  error  to  refuse  the  relief  sought.  Morris 

Bruner  c  Planters' Bank.  23  Miss.  sHi  ''•  Edwards,  61  Tex.  205;  Nevins  t:  Mc- 

Shipp  V.  Wheeless,  «  MUs.  646;  }or-  Kee,  61  Tex.  412;  Contreras  i'.  Ilavnes, 


■J.  Thomas,  34  Miss.  72;  Brandon  fii  Tex.  104;  Johnson  r.  Templeton,  60 
T'.Green,7  Humph.(Tcnn.)t30iCham-  Tex.  238;  Schleicher  i'.  Mark  ward,  61 
pion   V.   Miller,  2  Jones  (N.  Car.)  Eq.     Tex.  102;  Mon^otnery  i'.  Carleton,  56 


;  Plummer  v.  Power,  zg  Tex. 
■.  Siiaw,  3,    14;  Snow  v.  llawpc,  23  Tex,  168;  Bum- 
■.  Rice.  21  Tcs.  171;  Jone«  v.  Ben- 
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iMlm.                                 INJUNCTIONS.  Ucte, 

oett.  I  Bro.  P.  C.saS;  SmitK  !■.  Whit-  Whilt  the  constitution  of  1S77  Ga. 
more,  i  H,  &  M.  576.  (Code,  4  S°H)  provides  that  private 
Where  with  the  full  knowledge  and  property  stiall  not  be  taken  or  damaged 
iii  the  presence  of  the  owner  of  land  a  for  public  use  unless  just  and  adequate 
chartered  railroad  company  wrongfully  compensation  be  tirst  paid,  vet  where  a 
or  without  lawful  right  enters  upon  and  land  owner  permitted  a  railroad  corn- 
takes  posseRsion,  destroying  the  fences  pany  to  lay  out  and  construct  its  road 
and  superstructures  thereoTi,  and  builds  through  his  land,  and  appropriate 
a  line  of  railroad  and  runs  its  care  over  timber  thereon,  without  any  objection 
it.  tlie  owner  making  no  objection  until  the  road  had  been  completed  and 
other  than  that  the  amount  of  damages  equipped  at  large  expense,  his  property 
offered  by  the  company  is  not  satis-  forming  but  a  smail  fraction  thereof,  he 
factory,  and  the  owner  of  the  land  lies  could  nut  then  enjoin  the  use  of  the 
by  for  over  nine  months  without  entire  road  until  his  damages  should  be 
attempting  to  prevent-  the  taking  assessed  and  settled.  One  cannot 
possession  and  occupation  by  the  com-  stand  by  and  suffer  another  to  expend 
pany,  a  court  of  equity  will  not  enjoin  large  amounts  of  money  on  his  land  as 
the  company  from  continuing  to  run  its  a  part  of  a  great  system  of  improve- 
C3r«  over  the  road.  The  conduct  of  the  ment,  and  then  gtop  by  injunction  the 
owner  amounts  to  an  acquiescence  in  entire  system  until  he  is  paid.  GrilSn 
the  construction  of  the  road  over  his  t.  Augusta  etc.  R.  Co.,  70  Ga.  164. 
land,  and  the  public  have  acquired  Where  the  owner  of  a  water  power 
rights  upon  such  acquiescence  which  stands  by,  and,  not  objecting,  permits  a 
will  not  be  interfered  with  by  a  court  city,  without  first  assessing  and  paying 
of  equity  by  injunction.  Pensacola  etc.  his  damages,  to  erect  works  for  a  water 
R.  Co.  'v.  Jackson,  Ji  Fla.  146;  Griffin  supply  by  drawing  water  from  the 
■V.  Augusta  etc.  R.  Co.,  70  Ga.  164.  stream  and  thus  diminishing  his  power, 
See  Hentz  v.  L.  I.  R.  Co.,  13  Barb,  he  creates  an  equitable  estoppel, so  that 
(N.  Y.)  646,  65^;  Bassett  v.  Salisbury  he  will  not  be  protected  by  injunction, 
Manf.  Co.,  47  'N.  H.  426;  Goodin  v.  but  will  be  left  to  assert  his  rights  at 
CIn.  &  W.  Canal  Co.,  18  Ohio  St.  160;  law.  Logansport  v.  Uhl,  99  Ind.  531; 
Easton  v.  N.  Y.  etc,  R.  Co.,  14  N.  J.  6.  c.  50  Am.  Rep.  109. 
Eq.  49;  Pickert  v.  Ridgefield  Park  R.  The  surety  on  a  claim  bond,  after 
^      _  _  ».   >   ^_    __i    —   ,....jf judgment  of  forfeiture,  sought  to  enjoin 


Manchester  etc.  R.  Co.,  3  the  execution  on  the  ground  that  the 
Myl.  &  Cr.  784:  s.  c.  33  Bear,  200;  4  principal  (which  was  a  corporation) 
Railroad  and  Canal  Cases,  69J;  Atty.  never  executed  the  bond,  but  that  its 
Gen.  v.  Del.  etc.  R.  Co.,  17  N.  J.  Eq.  name  was  signed  thereto  without 
f)3i;  Meredith  v.  Say  re,  33  N.  f.  Eq.  authority.  The  surety  made  no  effort 
;i;7;  Provolt  t.  Chicago  etc,  R.  Co.,  >;7  for  eight  months  to  ascertain  whether 
Mo.  356;  Pettibone  f.  La  Crosse  etc.  K.  the  attorney  who  assumed  to  represent 
Co.,  14  Wis.  443.  447;  Sheldon  v.  theprincipa]hadauthority;hiscosurety 
Rockwell,  9  Wis.  iSo;  Carson  v.  Cole-  was  dead;  the  residence  of  the  corpora- 
man.  3  Stock.  (N.  J.)  106.  And  it  does  tion  was  in  a  distant  State,  and  the 
not  alter  the  case  that  complainant  at  surety  took  no  steps  to  defend  against 
the  time  when  the  lot  was  taken  proceedings  on  the  bond.  Held,  that 
supposed  the  railroad  company  were  he  was  not  entitled  to  injunction. 
entitled  to  enter  and  take  the  land  Cleggv.  Darragh,  63  Tex.  357. 
under  the  statute.  Greenhaigh  n.  Where  the  annexation  proceedings 
Manchester  etc.  R.Co.,  7  Myl.  &  Cr.  784.  are  of  doubtful  legality,  or  even  clearly 
The  general  rule  is,  that  if  a  corpora-  Illegal,  if  the  residents  and  property 
tion,  having  the  right  to  take  lands  in  owners  of  the  annexed  territory  are 
the  exercise  of  the  power  of  eminent  guilty  of  laches  and  neglect  in  asserting 
domain,  enters  upon  them  without  their  legal  rights,  and  acquiesce  for  a 
making  just  compensation  to  the  owner,  number  of  years  in  the  validity  of  such 
a  court  of  equity  will  intervene  for  the  annexation,  duriiig  which  time  they 
protection  of  Die  owner  until  such  voted  for  city  officers,  and  were  repre- 
compensation  is  made;  but  the  appli-  sented  in  the  common  council  of  the 
cation  must  be  seasonably  made,  the  city  by  councilracn  of  their  own  selcc- 
right  to  relief  being  lost  by  laches  in  tion,  and  by  their  action  and  the  vote^ 
seeking  the  protection  of  the  court,  of  theirrepresentalives  large  debtswere 
Western  Union  Tel.  Co.  v.  Judkins,  75  contracted  by  the  citv  for  its  improve- 
Ala.  4JS.  ment,  in  all  the  benehts  of  whkh  they 
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SMiPiDpaitr.  INJUNCTIONS. 

13.  Beal  Property. — The   proper  office  of    the  court,   upon  an 
application  (or  an  injunction  affecting  the  title  to  real  estate,  is 

not  to  ascertain  the  existence  of  a  legal  right,  but  solely  to  pi*©- 
lect  the  property  until  that  right  can  be  determined  by  the  juris- 
diction to  which  it  properly  belongs.'     So   an  injunction  will  be 

shared,    such     long -continued     acqui  Md.  480;  Hart  i'.  Mayor  etc.  of  Albanj^. 

eEcence  in  such  annexation  constitutea  g   Wend.   (N.  Y.)   571;  Echelliainp   v. 

a  complete  equitable  defence  in  bar  of  Schrader,  45  Mo.  505;  East  etc.  R.  Co. 

this  suit  to  enjoin  the  collection  of  the  v.  East  Tenn.  etc'  R.  Co.,  75  Ala.  275; 

city  taxeB,  asses&cd  against  the  property  Smith   v.  Jameson,  91    Mo.  31 ;  Benner 

BO    annexed     in    a    court     of    equity,  v.  Kendall,  31    Fla.  584;  Gate  wood   r. 

Logansport  II.  La  Rose,  99  Ind.  U7.  Leak,  99    N.   Car.   375,    Eskridge    v. 

To  justify  resort  to  a  court  of  equity  Eskridge,    51      Miss.     521;    Perry     r. 

to  stay  the  collection  of  public  revenues,  Parker,  i    Woodb.  &   i-\.  (U.S.)  280; 

tlie   party   must  make  a  case   strictly  Pi  I  Is  worth  ti.  Hoplon,  6  Ves.  50,  Smith 

within  the  bounds  of  equity  jurisdiction  v.  Collyer,  8  Ves.  89. 

— an  injury  otherwise  not  remediable;  The  plaintifTs  filed  a  bill  In  equity  to 

and   he   must  seek   and  prosecute   his  restrain  the  defendant  from  erecting  a 

remedy  with  promptitude.      American  house    partU'  on    ground   claimed    by 

Dock  etc.  Co.  v.  School  Trustees,  35  N.  the  plalntifis,  and  from  using  the  wall 

J.  Eq.  t3i.  of  the  plaintiffs'  house  as  a  partv  wall. 

An  act  of  the  legislature  providing  The  defendant  resisted   the  application 

a  stock  law  for  a  county,  enacted  ihat  and    set    up   a   title    iiv  himself.      On 

upon  the  written  petition  of  a  majority  appeal    from    a   decree    of   the    court 

of  the  registered  voters  of  certain  town-  below,  making  the  injunction  perpetual. 

ships,  presented   to   the  commissioners  and  thereby  prohibiting  the  defendant 

and     justices    at    their    regular    joint  from  erecting  his  tmilding,  and  requir- 

meeting  in  June,  1385,  they  might,  by  ing     him     to     remove     the     building 

resolution,  suspend  the  operation  of  the  materials  from  the  ground  in  dispute, 

act  in  sucli  townships.     The  registered  and  the  joists,  etc.,  inserted  in  the  wall 

voters    of    some    of   these    townships  of  the   plaintiffs'   house,   it   was   held, 

prepared  the  petitions  and  sent  them  to  that  the  court  below  erred  in  under- 

the  joint   meeting,  but   on   account   of  taking  to  determine  the  legal  title  in 

some     disorder     in     the     meeting     it  controversy,     and      in     making      the 

adjourned  without  acting  on  them,  and  injunction      perpetual.       Clayton      v. 

the  commissioners  proceeded  to  build  a  Shoemaker,  67  Md.  Xi6. 

common  fence  around  the  entire  county.  Where  land  is  levied  on  In  execution. 

Held,  first,  that  the  petitioners  had  a  and  claims  are  successively  interposed 

right  to  be  heard,  aiiJ  as  this  had  been  and  withdrawn,  equity  will  restrain  (he 

denied,    another     meeting    should    be  claimant  from  withdrawing  his  claim, 

called   for   Ihat   purpose,  although   the  and  the  holder  of  the  title  from  trans. 

Eetitioners   had   unneccssarilj'  delayed  ferring  the  same,  until  the  rights  of  the 

ringing  their  action.     Second,  that  the  parties  can  l)e  heard  and  adjudicated, 

words  of  the  act  do  not  make  it  obli-  Fields  v.  Ralston.  10  Ga.  79. 

gatory   on   the    justices   and   commis-  A  bill  was  filed  by  purchasers   for 

sioners  to  exclude  the  townships  on  the  specific   performance  of  a  contract  to 

tiling  of  the  petitions,  but  It  is  left  to  sell  land.    The  bill  su^ested  that  the 

their     discretion.        Third,     that     the  bargainor  could  not  make  a  good  title, 

restraining  order  should  not  put  a  stop  and    prayed    that,  until    he    could,  he 

to  the  work  on  the  fence  altogether,  but  should   be  enjoined   from   enforcing  a 

only  on  such  portions  aE  would  interfere  judgment    obtained    by    him    for    the 

with  the  rights  of  the  petitioning  town-  purchase  money.     The  defendant  filed 

ships,  If  the  meeting  should  conclude  to  a  deed  with  the  bill,  and  such  deed  was 

exempt  them  from  the  operation  of  the  alleged  to  convey  a  good  title.     Urld, 

.let.     McNair   v.  Bucombe   Co.,  93   N.  that  in  such  cases  It  was  the  practice  of 

Car.  370;  Grady  v.  ComOi.,  74  N.  Car.  the  court  to  continue  the  preliminary 

[oi;  Bushman   i'.  Comm.,  so   N.  Car.  injunction    which    had    been     already 

M\.  obtained   in   the  case,   until    a  report 

1.  Clayton    v.   Shoemaker.   67    Md.  should  come  in  from  the  roaster  upon  a 

no;  Chesapeake   elc-  Co.  v.  Young,  3  reference  to  him  as  to  the  sufficiency  of 
^4 
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INJUNCTI0.\6.  ] 

granted  to  preserve  the  property  pending  the  litigation.* 

{a)  Actions  Involving  Title  to  Rial  Estate. — As  a  general  rule, 
3.  court  of  equity  will  not  enjoin  proceedings  at  law  which  affect 
the  title  to  real  property,  except  in  case  of  fraud,  accident  or 
mistake.*  To  authorize  the  interference  of  a  court  of  equity  in 
other  cases,  it  must  clearly  appear  that  the  remedy  at  law  is  in- 
adequate.' 


the  title  tendered.  Kllpatrick  v.  Harris, 
Phill.  (N.  Car.)  Eq.  221. 

1.  Hess  V.  Winder,  34  Cal.  270. 

Ptaintiils  commenced  action  against 
several  defendants  for  the  possession  of 
land  on  which  was  standing  a  large 
crop  oC  unharvested  grain,  and  to  set 
aside  a  convej'anceof  Che  land  made  hy 
one  or  said  defendants  to  the  otherG.  on 
the  ground  that  it  wa«  made  in  fraud 
of  the  rights  of  plaintiffs.  Held,  first, 
that  the  grain  crop  was  part  of  the 
land  and  plaintiffs  were  entitled  thereto 
if  entitled  to  recover  the  land,  and 
second  that  an  order  made  bj'  the 
court,  fendcmie  lile,  restraining  de- 
fendants from  alienating  or  encumbering 
I  he  land  during  the  litigation  and 
appointingareceiver  to  take  possession, 
harvest  and  preserve  the  grain  crop, 
was  properly  made.  Corcoran  v.  Doll, 
35  Cal.  476. 

3.  Rogers  v.  Cross,  3  Chand.  (Wis.) 
34,  Evans  v.  Lovengood,  I  Jonea  Eq. 
(N.  Car.)  298,  Cameron  -j.  White,  3 
Tex.  iji,  Crawford  r.  Paine,  iq  Iowa 
173;  Lamb  v.  Drew.  10  Iowa  15. 

DaniBchroedcr  I'.  Thias.siMo.  100. 
The  complainant  and  defendant  were 
the  owners  of  adjoining  town  lots.  The 
complainant  employed  a  surveyor  to 
fix  the  dividing  line  between  the  lota, 
which  the  surveyor,  by  mistake,  mis- 
located  and  thereupon  complainant, 
supposing  that  he  was  building  upon  his 
own  land,  inadvertently  placed  a  sniall 
part  of  his  house  a  few  inches  over  on 
defendant's  lot,  the  defendant  being 
also  then  unaware  of  the  encroach- 
ment. Hfid,  that  equity  would  not 
enjoin  an  action  of  ejectment  by  de- 
lendant  against  complainant  to  recover 
possession  of  the  strip  so  built  upon. 
Kirchner  v.  Miller,  39  N.J.  Eq.  35=;. 

Hall  Ti.  Theisen,  5i  Caf.  524,  was  an 
action  brought  to  obtain  an  injunction 
restraining  the  defendants  from  selling 
certain  real  property  under  an  execu- 
tion. The  plaintiff  claimed  under  a 
tax  sale  and  deed ;  the  defendants  were 
proceeding  to  sell  under  an  execution 
against  the  prior  owners.  The  court 
said;  "The  complaint  alleges  an  assess- 


ment of  the  property  to  the  California 
Consolidated  Mining  Company,  omit- 
ting the  objectionable  addition  ex. 
pressed  in  the  deed.  It  may  be  admit- 
ted (hat  if  the  plaintiff  ho'lds  a  valid 
certificate  of  sale  for  nonpayment  of 
taies,  hema^  have  the  sale  under  exe- 
cution enjomed,  on  the  ground  that 
such  subsequent  sale  would  be  a  cloud 
upon  his  title  or  his  right  to  have  title. 
But,  in  endeavoring  to  h^ve  the  sale 
enjoined,  he  must  aver  and  show  that 
he  has  full  right  to  protection;  in  other 
words,  that  everything  has  occurred 
which  would  be  necessary  to  occur  in 
order  to  vest  in  him  the  right  claimed." 
It  was  held  that  injunction  should  be 
refused  on  the  ground  that  the  plaintiff 
had  an  adequate  remedy  at  law. 

But  an  equitable  owner  of  lands  in 
actual  possession  and  claiming  title  in 
fee  simple  can  maintain  a  bill  to  enjoin 
ejectment  brought  against  him 


by  pers 


ing  undf 


a  succession 


bad  faith  and 
for  the  purpose  of  defeating  creditors; 
and  in  the  same  bill  he  can  also  ask  for 
a  release  of  the  apparent  title  held  by 
such  claimants.  McKlbbon  v.  Bristol, 
50  Mich.  319. 

FniwHioiL  of  LuiA  Acqnlrsd  bj  Fora*. 
— Whfn  possession  of  land  is  acquired 
by  such  lorce  as  to  entitle  the  party 
evicted  to  maintain  an  action  of  forcible 
entry  and  unlawful  detainer,  equity 
will  not  entertain  a  bill  founded  On 
such  possession,  to  enjoin  the  action, 
and  to  remove  a  cloud  from  complain- 
ant's title  to  the  land.  Tnmley  t: 
Hanna,  67  Ala.  loi. 

8.  Thus  where  B  sale  of  real  estate 
upon  execution  would  transfer  no  title 
to  the  purchaser,  but  would  cast  a  cloud 
on  the  title  of  the  complainant,  as 
where  land  had  bepn  sold  to  a  bona  fide 
purchaser  under  an  execution  to  enjoin 
a  sale  under  an  elder  judgment  the  lien 
of  which  had  become  dormant.  Norton 
V.  Beaver,  5  Ohio  17S:  Bank  v.  Shultz. 
3  Ohio  471.  So  where  the  defendant  is 
in  possession  under  an  equitable  title 
which  is  not  available  .is  a  defence  in 
an  action  at  law  to  rccoi.'r  the  posses- 
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INJUNCTIONS.  BMapnpmr. 

A  mere  denial  of  the  plaintifTs  title  by  the  defendant  will  not 
prevent  the  court  from  granting  an  injunction,  especially  in  cases 
of  irreparable  injury,*  But  ordinarily  the  injunction  will  be 
refused  against  a  defendant  in  possession  until  the  title  is  estab- 
lished at  law* 

elon.     De  Groot  v.  Receivers,  3  Green  to  be  void.     A  btll   acking  such   relief 

Ch.  loS;   Schlecht's  Appeal,  60  Pa.  St.  on  such  ground  is  properljr  demurrable. 

172;  PfelU*,  Pfeltz,  14  Md.  376;  Tom-  Marshal  I   w.   Tumbull,   34   Fed.   Rep. 

linson  v.   Rubio,  16  Cal.  302;  Tevis  <?.  S27. 

ElliB,  IS  Cal.  J15;   Christie  !>.  Hale,  46  1.  Eslirldge    v.    Eskridge,   <;i    Miss. 

111.  ii7;Petlit  ii.Shepherd,!  Paige  (N.  511;  Chesapeake   etc.  Co.  «.  Young,  3 

Y.)  493;   Key  etc.   Co.   v,  Munsell,  19  Md.  480;  Pillsworth  u.  Hoplon,  6  VcR. 

Iowa  305;  Bennett   v.   McFadden,   61  50;  Smith  w.  Collyer,  8  Ves.  Sq;  Hart 

III-   334'i   Vogler   v.   Montgomery,    54  v.  Mayor  etc.  of  Albany,  q  Wend.  (N. 

Mo.    577;   Uhl    v.   May.  5   Neb.   157;  Y.)   571;   Echelkamp  v.   Schrader, 


Mo.  577;  Uhl  v.  May.  5  Neb.  157;  Y.)  571;  Echelkamp  v.  Schrader,  41; 
Plxlevo.  Hugglns,  ij  Cal.  127;  Oakley  Mo.  ^05;  Preeton  v.  Smith  (Mo.),2^> 
V.  Wllliamsbui^h,6Paige  (N.  Y.)  161.  Fed.  Rep.  SS4;  Old  Telegraph  M.Co.r. 
But  see  couir^  r'^^nnkm*,  t,  ^luin  rfi  (^^ntra\  c  r^n  t  TT»ak  .,.>t.  I'^a^.r  .•■ 
III.  414. 

1.  Catlin   I 
Y.) 


!,  Coughron  P.  Swift,  18  Central    S.   Co.,  i    Utali   331; 

III.  414,  Pensacola  City  Co.,  ig  Fla.  266;  Perry 

-.  Catlin   V.  Valentine,  9   Paige  (N.  v.  Parker,  I  Woodb.  &  M.  <U.  S.)  2S0. 

)  S7s;  Ally.  Gen.  v.  Nichol,  16  Ves.  See  Jersey  Citv  Gas  Light  Co.  v.  Con- 

^1;  Crawford  !■.  Paine.   19  Iowa  173;  Burners' Gas  do.,  4.0  N.J.  Eq.  417. 

,amb  11.  Drew,  20  Iowa  15.  An  Injunction  will  not  lie  as  an  orig- 

On  motion  for  a  preliminary  tnjunc-  inal  and  independent  proceeding  to  dc- 

tion  to  restrain  defendant   from  laying  termine    the    title   to   land  and  mine* 

its   railroad   track  over  lands  to  which  located  thereunder,  where  the  same  are 

both    parties   claimed    title,   and   from  held  by  the  defendants,  under  claim  of 

digging  and  removing  gravel  therefrom,  right  and  color  of  title.  Smith  v.  Jame- 

it  appeared   that  the  chief  value  of  the  son,  91  Mo.  13. 

land  was  the  gravel  beneath  its  surface,         So  an   injunction  will  not  be  granted 

and   that   defendant's    agents   had  ex-  on  a  petition  alle^ng  that  complainant 

pressed    a    determination    to    remove  is  in  possession  of  land  and  has  a  good 

gravel  from,  and  defendant  had  graded  title  thereto,  but   apprehends  that  de- 

a   roadway   for   a  railroad   aeross,  the  fendant  may  attempt  to  sell  it.and  ask- 

land,     Held^  that  as  the  acts  of  defend-  ing  the  court,  before  his  right  is  invad- 

ant  worked    an    Irreparable   injury  to  ed,  to  adjudge  that  his  title  is  good,  and 

and  destroyed   the   inheritance,  a  pre-  restrain  defendant  from  intcrfcringwith 

liminary  injunction   should   issue  until  it     Gatewood    i>.    Leak,    99  N,   Car. 

the   titles  were   settled.     Following  11  375. 

Att.  Rep.  495;  Newall  v.  Staffordville  Averments  in  a  bill  filed  by  one  rail- 
Grave!  Co.  (N.  J.)  13  Atl.  R.  170.  road  corporation  against  another,  to 
The  mere  fact  that  some  one  has  as-  enjoin  the  defendant  from  constructing 
serted  a  claim  on  the  land,  and  that  its  railroad  on  the  complainant's  right 
fact  is  generally  known  in  the  commu-  of  way,  that  the  defendant  has  wrong- 
nity  where  the  land  is  situated,  is  Insuf-  fully  taken  poEseseion  of  lands  of  which 
ficient  to  justifv  a  court  of  equity  in  the  complainant  was  possessed,  and  is 
restraining  a  sale  under  a  trust  deed  appropriating  the  same  to  its  UKes,  that 
given  to  secure  the  purchase  money  on  it  had  not  proceeded  to  the  condemna- 
the  land.  Kinpor  v.  Rawson,  30"  W.  lion  of  the  lands  in  the  mode  prescribed 
Va.  345.  by  law,  and  had  not,  in  obedience  to 
So  while  the  court  having  jurisdic-  the  constitution,  made  just  compensa- 
tion of  a  defendant  may  no  doubt  en-  tlon  therefor,  give  the  court  jurisdiction 
join  him  from  wasting  or  interfering  to  prevent  the  further  invasion  of  Ihr 
with  propertj,orasserting  title  thereto,  property  of  the  defendant,  without 
though  the  property  he  situated  in  a  regard  to  any  question  of  irreparable 
foreign  country,  it  will  not  grant  such  injury.  If,  however,  in  such  case,  the 
injunction,  asked  for  on  the  sole  ground  right  and  title  of  the  complainant  are- 
that  certain  acts  of  the  officials  of  a  not  clear,  or  if  the  whole  controversy 
foreign  government,  creating  defend-  resolves  itself  into  a  naked  dispute  as 
ant's   title   to  the  property,  are   alleged  to  the  strength  of  the  legal  title,  and  it 
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INJUNCTIONS.  : 

{b)  Disposition  of  Debtors  Property. — A  debtor  will  not  be 
enjoined  from  disposing  of  his  property  in  fraud  of  his  creditor 
until  such  creditor  has  obtained  judgment.' 

(c)  A  stranger  to  tke  title  of  real  property,  though  in  possession, 
cannot  go  into  equity  and  enjoin  the  purchasers  and  owners 
thereof  from  setting  up  and  enforcing  their  title  on  the  ground 
that  it  was  fraudulently  acquired.^ 

(</)  Encroachments  on  Land.- — Equity  will  enjoin  encroach- 
ments upon  land  by  making  excavations,  erecting  permanent 
buildings  and  the  like.* 

I«  not  ghown  that  an  action  of  trespass  house  are  sought  to  be   enjoined  as  an 

or  of  ejectment  wEll  not  afford  all  nee-  irreparable   tresniiss.     Harper  v.   Mc- 

cBsarj  relief,  the  court  will  not  inter-  Elro;-,  42  N.  J.  Eq.  180. 

vene  bv  Injunction.     East  etc.  R,  Co.i\  But  in   Kinsport  i'.   Raws  on,  30  W. 

East  "f enn.  etc.  R.  Co.,  75  Ala.  275.  Va.  345,  it  was  kfld  that  equity  will  en- 

In  a  conleGt  between  two  sets  of  trus-  join  the  collection  of  purchase  money 
tees  of  a  camp-meeting  ground,  one  on  land,  on  Ihe  ground  of  defect  of 
holding  an  appointment  under  the  title,  after  the  vendee  has  taken  posses- 
quarterly  conference  of  the  Methodist  slon  under  convei'ance  from  the  ven- 
church, aodlhe otherunder  agrnnt  from  dor,  with  general  warrantv.  if  the  title 
the  superior  court,  by  virtue  of. luthori-  is  questioned  by  a  suit,  either  pending 
ty  claimed  to  be  derived  from  the  act  or  threatened,  or  if  the  purchaser  can 
of  1S7J,  Code.  4  1677,  and  both  claim-  show  clearly  that  the  title  U  defective, 
ing  to  hold  the  title  for  the  use  of  the  1.  Wiggins  tj.  Armstrong,  3  Johns. 
Methodist  church  of  Warren  county  (N.  Y.)  Ch.  144.  In  Angcllii.  Draper, 
ioi  camp-meeting  worship,  and  no  alle-  1  Vern.  399,11  was  jSe/rfthat  the  creditor 
gation  being  made  that  either  has  in-  must  have  completed  his  title  at  law  bv 
terfered  or  threatens  to  interfere  with  judgment  and  execution,  before  he  can 
the  beneticiaries  In  the  enjoyment  of  the  question  the  dispoBition  of  the  debtor'^ 
veligiouB  worship  at  said  camp  ground,  property.  And  in  Bennett  v.  Mus- 
equity  will  not  interfere  by  injunction,  grave,  a  Ves.  ^i,  and  in  a  case  before- 
but  will  leave  the  parties  to  settle  the  Lord  Nottingham,  cited  in  Batch  i.- 
legal  title  by  information  In  the  nature  WaEtall,  1  P.  Wms.  445,  the  same- 
of  a  quo  warranlo.  Harris  v.  Pounds,  doctrine  was  declared.  The  reason  of 
64  Ga.  III.  the   rule    seems   to   be   that   until   the' 

To   entitle   a  parly  to  relief  on  a  bill  creditor  has  established  his  title  he  has. 

in   equity  liled  bv  him  to  enjoin  a  sale  no  right  to  interfere  and  It  would  lead 

of  property   claimed  by  him,  which,  if  to     an     unnecessary    and    perhaps    a 

the  sale  occurred,  would  be  a  cloud  on  fruitless  and  oppressive  interruption  of 

his  title,  he  must  show  title   In  himself,  the    ezereise   of   the    debtor's    rights. 

If  he  fails  to  do  so  he  cannot  be  injured  Unless  he  hasaccrtain  claimupon  the 

bv  such  a  sale.     Benner   v.  Kendall,  31  debtor    he    has   no    concern   with   his 

I'la,  584.  frauds. 

The  rule  that  an  injunction  will  not  9.  Treadwell  -v.  Payne,  i^  Cat.  496. 

issue  unless  the  complainant's   right  to  Where  it  appears  on  Ihe  face  of  a  bill 

the   subject  matter  in  dispute,  and  also  of   complaint   that    the    complainants 

to   the   remedy,  is   clear,   applied   to  a  have  no  title  or  interest  in  the  land,  the 

case  where  complainant  verbally  rented  sale  of  which  is  sought  to  be  enjoined, 

a  lot,  and  claims  also  to  have  rented  an  they  have    no    standing    In    court    lo 

adjoining   lot,  which  the   landlord  has  enable    them    to   maintain   (heir  suit. 

sold  to  the  defendant,  his  tenure  of  the  Setz  v.  Unna.  6  Wall.  (U.  S  )  337. 

latter  lot  being   dit^puted,  and,  at  best,  8.  Chicago  etc.  R.  Co.  v.  Porter,  72 

appearing  to  be  a  mere  verbal  licence  to  Iowa  426;  Clayton   v.   Shoemaker,  67 

cross  It,  which  could  he  revoked  at  any  Md.  216. 

time  by  the  landlord,  and   was,  in  fact.  Equity    will   restrain    a  coiporation 

revoked  by  his  conveying  the  lot  to  the  from  entering  upon  land  and  commlt- 

defendant.  whose  acts  in  cutting  trees  ting     irreparable     injury,     where      a 

and    digging    a   cellar    thereon    for   a  permission  lo  enter  has  been  granted 
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awl  PropartT.  INJUNCTIONS.  : 

((■)  Judicial  Sale  of  Real  Estate. — In  the  absence  of  fraud  or 
^ross  injustice,  and  irremediable  injury,  courts  of  equity  will  not 
entertain  jurisdiction  in  restraint  of  judicial  sales  of  real  estate 
under  executions  against  third  parties  having  no  title  to  the 
property  sold.* 

(/)  Cloud  Upon  Title. — A  chancery  court  has  the  power  to  in- 
tervene and  prevent  the  sale  of  real  estate  under  legal  process 
upon  the  allegation  that  such  a  proceeding  would  culminate  in 
casting  a  cloud  upon  complainant's  title.* 

{g)  Defective  Title. — In  the  case  of  an  unexecuted  contract 
for  the  sale  of  real  estate,  the  vendee  is  entitled  to  have  that  for 
which  he  contracts  before  he  can  be  compelled  to  pay,  and,  if  the 
vendor  has  no  title  at  the  time  he  agreed  to  convey,  equity  will 


upon  the  vxpresa  condttton  th&t  such  lin^worth,  a?  fnd.  i 

Injuryshouldnotbeinflicted.  Unsngit's  13  Fla.  r""   *•--"-   - 

Appeal,  55  Pb.  St  128.  La-  391. 

Where  land  ts  held  in  trust  for  use  as         A  court  of  equity  will  grant  relief  b^ 

a     public     iquare    bj    the     corporate  Injunction,  and.  restrain    the    laie    of 

authoritle*  ofacitj,  by  virtue  of  St.  of  property  levletl  upon,  when  the  «ame 

Wig.   1839,   p.   160,    }   5,  the   city  and  belongs    to-  a    party   other    than    the 

adjacent  lot  otrnere  may  maintain  an  judgment  debtor,  who  baa  no  complete 

action   to  restrain   private  Individuals  and  adequate  remedy  at  law,  notwith- 

clalmlng  title   thereto,   from    erecting  standing  a  statute   providing  for    the 

thereon   any   superstructures   whereby  taking  of  an  Indemnifying  bond  tiy  tlie 

their    lots    would    be    depreciated,   or  officer  levying  on  the  property.  Walkar 

access  thereto  impeded.     Williams  v.  v.  Hunt,  2  W.  Va.  491. 
Smith,  at  Wis.  594.  A  court  of  equity  will  enjoin  a  sale  of 

A  court  of  equity  nili   not  restrain  real   estate  on   an  execution  against  a 

trustees  of  a  town  engaged  in  laying  out  party  not  the  owner,  upon  proof  that 

a  highway,  from  making  an  excavation  such    property  Is    not    subject    to   the 

within  a  certain  distance  on  adjoining  judgment   upon   which    the    execution 

land.     Such  trustees  will  tie  left  free  to  issued.     Key  City  etc.  Co.  v_.  Munsell, 


their     responsibility    without     19  Iowa  305. 
any  other  restriction  than  their  sense  of        a.  Irwin  v.  Lewis,  50  Miss.  363;  P 
duty  and  the  laws  of  the  land.     Flem-     v.   Shepherd,   5    Paige    (N.   Y.) 


Ingeburg  v.  Wilson,  i  Bush.  (Ky.)  303.  Chistle  v.  Hale,  46  Ilf  1 17;  Hinckley  f. 

An  owner  of  a  lot  of  land  in  Pensa-  Haines,  69  Me.  76;  Oakley  v.  Williams- 
cola,  fronting  on  the  bay,  is  not  entitled  tnirgh,  6  Paige  (N.  Y.)  263. 
to  an  injunction  requiring  the  removal  See  eon'ra,  Montgomery  ?;.  McEwen. 
of  a  structure  built  in  shoal  waler  In  9  Minn.  103;  Armstrong  v.  Sanford,  7 
front  of  his  lot,  and  restraining  the  Minn.  40;  overruled  in  Conkcy  i*. 
erection  of  similar  structures,  which  Dike,  17  Minn.  4^7. 
impede  navigation,  unless  he  has  A  court  of  chancery  will  restrain  a 
•uatained  special  damage.  Alden  v.  sale  on  an  execution.  Where  it  appears 
Plnney,  11  Fla.  148.  that   a  deed   acquired   at  such  a   sale 

1.  High    on    Inj.,    l)    367;   Freeman  would  only  be  a  cloud  on  the  title  of  a 

■V.    Elmendorf,  3    Halst.   (N.   J.)  6^5;  dona  ifif*  purchaser.     Christie  r.  Hale, 

Couehron  «.  Swift,  18  111.  414;  Boul^in  46  IB.  117;  Norton  v.  Beaver,  5  Ohio 

V.  Alexander,  7   Mon.  <Ky.)  415;  Wat-  178;  Bank  of  U.  S.  i'.  Schulta,  3  Ohio 

kins  V.  Logan,  3   Mon.  (Ky.)   31;  Hall  471;  Bennett  v.  McFadden.  fit   III.  334; 

V.  Davis,  s  J,  |.  Marsh  (Ky.)  aoo;  Hen-  Vogler  v.  Montgomery,   (4    Mo.  577; 

derson  v.  Morrill,  11  Tex.  i;  Carlin  ti.  UhTi/.  May,  5  Neb.  157;  Key  City  etc. 

Hudson,   13    Tex.    201;    Whitman    v.  Co.  v.  Munsell,  19  Iowa  305;  Pixley  r. 

Willis,  51  Tex.  431;  Wilson  n.  Hyatt,  4  Huggins,  15  Cal.  137.     And  see  Oakley 

S.  Car.  369.     See  coHtra,  Downing  v.  v.  Wllllamsburgh,  6  Paige  (N.  Y.)  362; 

Mason,  43  Ala.  366;  Bnimmel  v.  Hurt,  Pettit  v.  Shepherd,  5   Paige   (N.   Y.) 

3  J.  J. Marsh.  709;  McCuUoch  v.  Hoi-  493. 
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INJUNCTIONS. 

enjoin  him  from  proceeding  at  law  upon  the  vendee's  bond  for 
the  purchase  money,' 

(A)  Ejectment. — A  court  of  equity  will  not  restrain  a  person 
from  the  assertion  of  a  title  to  real  estate  in  ejectment  proceed- 
ings unless  the  case  is  entirely  free  from  doubt.* 

[i)  Writ  of  Restitution. — One  who  is  the  owner  of  land  and  in 
possession  of  the  same  is  not  entitled  to  an  injunction  to  restrain 
a  sheriff  from  executing  a  writ  of  restitution  issued  on  a  judg- 
ment rendered  against  third  parties  to  which  judgment  the  plain- 
tiff is  a  stranger.^ 

(_/')  Landlord  and  Tenant.-r-A  court  of  equity  will  in  a  proper 
case  grant  an  injunction  to  restrain  the  tenant  from  doing  a  cer- 
tain act,  whether  it  amounts  to  waste  or  not,  provided  it  be 
directly  contrary  to  the  tenant's  own  covenant,  or  even  in  con- 
travention of  an  agreement  which  may  be  inferred  from  the 
course  of  dealing  between  the  parties.* 

{k)  Homesteads. — The  court  of  equity  freely  extends  relief  for 
the  purpose  of  preventing  an  enforced  sale  under  execution  of 
premises  in  the  actual  occupancy  of  the  debtor  as  a  homestead, 

1.  DoiMj's  Admr.  v.  Hobba,  lo  Md.  461;  Pnttt  v.   Brett,  1    Madd.  69;  Fu- 

*i2;  Koger  v.   Kane,    5   Leigh   (Va.)  rant   ».  Lovel,  3  Alk.  723;  Pultener  v. 

606;  CtBTke    V.    Hardgrove,  7    Gralt.  Shelton,  ^  Ves.  147;  Walton   v.  John- 

(Va.)  399;  Miller   T!.   ArgjIe'B   Eur.,  5  son,  n  Sim.  35a;  Baugher  ti.  Crane,  17 

Leigh  (Va.)  460;  Gav   v.   Hancock,   i  Md.  36;  M«Jdoi   v.  White.  4  Md.  73; 

Raod.  (Va.)  71;  Yonge  v.  McCormick,  Steward   v.  Winteri,  4  Sandf.  {N,  Y.) 

C  Fla.  36S;  Bullit's  Em.  17.  Songster's  Ch.    587;     Douglacs     v.    Wi^na,     1 

Admf»„  3   Munr.    (Va.)   55.      Contra,  Johns.   (N.    Y.)    Ch.    435;    Lewis    v. 

Abbott  V.  Allen,  a  Johns.  (N.  Y.)  Ch.  Christian,  40  Ga.  187;  Thomaa  v.  Jones. 

^iq;  Bumpus   v.   Plainer,  i  Johns.  (N.  i  Y.  &  C.  510;  Parker  v.  Garrison,  6: 

V.)  Ch.  J13;  Swain  V.  Burnley.  1  Mo.  111.  150. 

404;  Wilkins   V.   Hague,  i   Jones   (N.  The   plaintiff  teased   premises  to  A. 

Car.)  Eq.   479;    Beale    v.    Seiveley,   8  who   covenanted   that  the  same  should 

Leigh   (Va.)   6^8;  Gayle   t>.  Fat  tie.  14  not  be  used  for  any  purpose  eztra-haz- 

Md.  6q;  Truly  v.  Warner,  5   How.  (U.  ardous  on  account  of  the  fire;  and  also 

S.)  141:  Senler  v.  HIM,  j  Sneed  (Tenn.)  not  to  underlet.  Held,  that  where  thi^ 
premises  were  used  for  and  extra-haz- 
ardous purpose  by  an  under-tenant  of  A, 
the  plaintiff  might  enforce  the  covenant 

(Mich.)  ^46.  See  also  Savage  v.  Allen,  as  to  the  use  of  the  premises,  by  injiinc 

54   N.  V.  4i;8;  Bishop   of  Chicago  v.  tion   against  A  and  his   tenant,  and  in 

Chjniquy,  74  111.  317,     Where   a  party  the  same  action  obtain  damages  for  the 

whowaslnfuH  posseislonofcertalnreal  breach  aBainsI  A.     Gillilan  v.  Norton. 

estate,  the  record  title  lo  which  was  in-  6  Rob.  (N.  Y.)  546. 

complete,  and   ejectment  was   brought  Where  a  lease  contained  a  covenant 

by  several  parties  as  to  a  portion  there-  on  the  part  of  the  lessee  not  to  under- 

of,  keld,  that,  as   he  had  a  clear  right  let  the   premises  to  anyone  whose  busi- 

to  file  a  bill  to  quiet  his   title  to  the  re-  ness  or  signs  should  be  considered  ob- 

maining   lots,  the   question   being   the  jectlonable  to  the  lessors,  it  was  lield 

same   as  to  all,  it  was  proper  to  enjoin  that  an  injunction  against  making  an 

the  ejectment  suit  and  thus  avoid  mul-  objectionable  use  of  the  premises  could 

tiplicity  of  suits,  and   the  questions  In  only  Issue  against  sub-lessees,  and  that 

controversy  be  determined  in   one  j)ro-  an  injunction  restraining  both  Ihe  sub- 

ceedtng.     Woods  v.  Monroe,  17  Mich,  lessees    and    the    original   lessee  from 

138.  making  such  use  was  erroneous.    Im- 

».  Tevls  V.  Ellis,  Js  Cal.  ^15.  porters  etc.  Ins.  Co.  v.  Christie,  5  Rob. 

«.  Prank   v.   Bninneman,  8  W.  Va.  (N.  Y.)  169. 
808 


505;  Elliott  V.   Thompson,  4   Humph,     premises  were  used  for  a: 
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and  which  are  protected  from  levy  and  sale  under  the  homestead 
exemption  statutes  of  the  State.' 

11  8al«  of  Korteaffed  Prt^rty.— The  power  of  sale  in  a  mort- 
gage is  conferred  for  the  purpose  of  effecting  a  speedy  payment 
of  the  mortgage  debt.  The  power  is  conferred  alone  by  the 
contract  between  the  parties,  and  is  to  be  governed  by  the  terms 
therein  set  forth,  modified  in  .some  of  the  States  by  statute.  In 
the  absence  of  fraud  or  other  illegal  means  in  obtaining  the 
mortgage,  the  mortgagee  who  exercises  his  right  of  foreclosure 
in  the  mode  pointed  out  in  the  power  will  not  be  enjoined,  al- 
though he  act  contrary  to  the  desicje  and  interest  of  the  mort- 
gagor.* 

\d)  Tender. — The  amount  justly  due  upon  a  mortgage  must  be 
tendered  to  mortgi^ee  where  the  mortgagor  admits  in  his  bill 
that  a  portion  of  the  debt  is  justly  due.' 

1.  Collej    V.    Duncan.  47    Ga.    G68;  While  courts  permit  the  use  of  pow- 

Brown    Admr.   v.   Thornlon,    47    Ga.  ers  of  sale  in   mortgages,   thej  regard 

474;  Judd  iJ.  Hatch,  31  Iowa  491 ;  Irwin  tliem  with  much   suspicion  and  watch - 

ji.   Lewis,    (fi    Miss.    363;  Johnson    r.  fuhiess,   and  will  enjoin  their  execution 

Grifiin  etc.  Co.,  55  Ga.  691 ;  Tucker  t'.  when  an  attempt  is   made  to  use   them 

Kenniston,    47   N,    H.    267.     See  also  for  the  purpose   of  oppressing  or  ob- 

Loeb  V.  McMahon,  8g   III.  487;  White  taining  an   unfair   advantage  over  Ihi.- 

J'.  Givens,  39  La.   An.    i;7l ;  Moore  v.  mortgagor.    Gooch  f.  Vaughan,  92  N. 

Granger,  30  Ark.  574.  Car.  610;  Kornegay  t-.   Spicer,  56  N. 

1.  McCormiek   v.   Hartley,  107   Ind.  Car.  o^;  Mosly  v.   Hodge,  76  N.  Car. 

•48;  Goreh   r.   Vaughan.  92    N.   C:;r.  (S;;    Witchard  ».    Sanderson,  84   N. 

610;  Carpenter  I.  Black  Hawk  etc. Co.,  Car.  399;  Welch;.  Whittemore,i5  Me. 

65  N.  Y.  43.     See  Armstrong  ;■.   San-  S6|   Walker  v.  Radford, 67  Ala.  446. 

lord,  7  Minn.  49;  Walker  v.   Radford,  Contracts   for    the    maintenance    of 

67  Ala.  446;  Kornegay  1-.  Spicer  76  N.  luits,  or  for  champerty,  are  void.     A 

Car.  95;   Woodruff  1'.'   Halsey,  8   Pick,  r.iortgage,  given  as  a  security  for  the 

(Mass.)  »3;  Welch  V.  Whittemore,  25  perlbrmance  of  such  a  contract,  being 

Me.86;  Mosly   v.    Hodge,  76   N,  Car.  founded  on  an  illegal  consideration,  and 

387;    Pritchard    1:    Sanderson,   S4   N.  contravening  public  policy,  a  court  of 

Car.   jgo;  Picrson  -v.  Kverson,  i    Mc-  equity  will   interfere  and   restrain    tht 

Cart.  (N.J.)  181;  High  Shoals  etc.  Co.  mortgagee  from  executing  a  power  of 

7',   Grier,  4  Jones    [N,  Car.)    Eq.  132;  sale  it  may  contain.  Gilbert  w.  Holme>. 

Piatt  V.  McClure.  3  Woodb.  &  M.  (U.  (^^,  III.  548. 

S.)  [i;i;  Brown  u.  Cherrv,  56  liarb.  (N'.  A  mortgagee   of  personal   propertv. 

Y.)  63s;  B.C.,  38H0W.  (!^.'y.)  Pr.  31:2;  notwithstanding  the   mortgage  debt   is 

Bridgers  11.  Morris.  90  N.  Car.  32.  not   due,  and  wiiliout    regard    to   the 

Robertson  I'.  Norris.  4 Jur,,  N.  S.  ii;5.  solvency  or  insolvency  of  the  mort- 
It  is  said:  "The  legitimate  purpose  for  gagor,  may  maintain  a  suit  to  enjoin 
which  the  power  to  sell  in  this  defend-  the  enforcement  of  a  judgment  of  fore- 
ant's  mortgage  deed  was  given,  was  to  closure  rendered  upon  a  mortgage  ese- 
secure  him  repayment  of  his  mortgage  cuted  to  defraud  him.  McCormiek  ;•. 
money.  If  he  uses  the  power  to  sell  iJnrtlcy,  107  In  A  348. 
whicK  he  gets  for  that  purpose  for  3.  Sloan:'.  Coolbaugh.  10  Iowa  31; 
another  purpose  .  from  an  ill  motive,  Cassady  t'.  Bosler,  1 1  Iowa  242;  String- 
to  effect  means  and  purposes  of  his  ham  r.  Brown,  7  Iowa  33;  Jenkins  : . 
own,  or  to  serve  the  purpose  of  other  Jones.  3  Gif.  99;  Robertson  ■a.  Norris. 
individuals,  the  court  considers  that  to  i  Gif.  431;  Davey  v.  Durrant,  i  De  G. 
he  what  it  calls  a  fraud  in  the  exercise  &J.  535;  Whitworth  v.  Rhodes.  30  L. 
of  the  power,  because  it  is  using  the  J  ,  Ch.  105:  Close  v.  Pliipps,  7  M.  &  G. 
'  "  ■  I  the  le-  s86-  Rhodes  v.Buckland,  iGBeav. 21:; 
it  was  \Vhltworth  i-.  Rhodes,  10  L.  J.  (U.  S.) 
Ch.  105;  Vechte  t'.  Brownell,  8  Paige 
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(N.  Yj  211;  Mev 

L-nburs  !■■  ScUlicfer.     rev  ;■.  French.  Uy  N 

Car.  308;    Rol 

46   Mo.   aog;    Vh-* 

ell    I'  .  Hopkins.    38     inKOn    v.     Maguirc. 

,  Ired.     Eq.    ;f>8 

Md.  1. 

PierBon  -...  Ryerson, 

McCart.  {N.J 

Where  complainant  praye  . 

lion  to  restrain  the  sale  of  land  under  a  Where,   after   the    foreclosun^    of   ii 

trust  deed,   but    does   not   tender    the  mortgage,  the  defendant  filed  an  aflida- 

amount  admitted  in  his  bill  to  be  due,  vit  of  illegality  to  the  executionihereoii. 

the  injunction   should   not  be  granted,  upon  the  ground  that  it  had  been  p^. 

Stringham  -o.  Brown,  7  Iowa  33.  and  the  issue  formed   b_i-  such  aflida\  it 

I      A    tender  to  pay   a    particular  sum  was  passed  upon  bv  a  jury,  who  found 

without   producing  the   money,   under  in  favor  of  the  plamtilf  inyr'.yii.,  upon 

^  1816,  Iowa  Rev.  of  i860,  raust  be  made  a  bill  then  filed  to  enjoin  the  execution, 

in  writing.  Cassady  v.  Bosler,  11  Iowa  an  injunction  sliould  liuvcbeen  refuscd- 

141.  Neal  V.  Henderson,  72  Ga.  zoq.     Com- 

Where  a  person  applies  to  equity  for  fare  Brown  v.  Bovnton,  (xf  Ga.  754. 

relief   against    usurious  contracls^    he  PutlM. — In  a  bill  bv  an  administrator 

must  tender  or  offer  to  pay  the  princi'  to   enjoin   a   sale  of  real   estate  by   :t 

pal  ^nd  the  le^ai  rate  of  interest,  or  the  trustee,  on  the  ground  that  the  debt  ha» 

court  will  not  take  jurisdiction.    Tooke  been  paid  \ty  the  debtor  in  his   lifetime, 

:■-    Newman,    75    111.  iij;    Walker  i'.  the  heirs  of  the  grantor  are  necessary 

Cockey,  38  Md.  75-  parties.     Stewart  Admr.  n,  Jackson, 'S 

Where  there  is  no  consideration  for  a  W.    Va.    29.      See   Beall's    Admr.    !■. 

mortgage,  and  the  rights  of  third  par-  Taylor's  Admr.,  2  Gratt.  (Va.)  532. 

lies  do    not  intervene,   no   doubt  that  A    bill    should     not     be     dismissed 

fact  may  be  shown  without  a  tender;  merely  for  the  want  of  proper  parties 

so  where  there  is  doubt  of  the  validity  if  it  otiierwise    appears  that   plaintifT-. 

of  the  mortgage,  as  where  certain  direc-  maybe  entitled  to  relief.     Jameson  r- 

tors  executed  a  mortgage  to  themselves  DeshieldB,3  Gratt.  (Va.)  4.  If,  however, 

the  sale  was  enjoined  until  the  hearing  the  plaintiff  does  not  desire  to  amend, 

of  the  case.     South  Boat  Co.  i^.  Muntz,  an     order     of     dismissal    is    proper. 

11   W.  R.  330.    The   party  defrauded,  Stewart  Admr.  v.  Jackson,  8  W.  Va. 

however,  must  raise  the  objection  and  a  31, 

purchaser  from  him  cannot  do  80  with-  A  mortgagor  in  receipt  of  the  rents 

out  paying  the  entire  amount  due.    Foe-  and   profits  has  a  sufficient  interest  to 

ter  t:  Wightman,  123  Mat^s.  IDO.  enable  him  to  maintain  an  action  for  an 

The  general   rule  is  that  a  sale  by  a  injunction    to  restrain  an   Injury  doni- 

mortgage  will   t>e   restrained   only  on  to    the    mortgaged    properly    without 

payment  into  court  by  the  mortgagorof  joining  thf  mortgagee.    F,  being  owner 

the  amount  which  the  mortgagee  swears  of   copyhold   land,  covenanted   with  S 

to  be  due  to  him;  but  this  does  not  apply  to  stand  seized  thereof  in  trust  for  him 

where  the  court  can  see  on  the  terms  of  and   his  hdrs.  subject  to  a    rent,  and 

the  deed  that  this  amount  cannot   be  subject  to  a  covenant  by  S  not   to  use 

due  00  the  security.  Hill  i'.  Hirkwood,  any  building  erected  thereon  as  a  beer- 

1%  W.  R.  3(8;  Hickson   v.   Darlow,  13  house.     All   the  estate  of  S  vested  in 

L.  R„  Ch.  ii.  690;  %.  c.  48  L.  T.  449;  31  the  defendant.     F  sold  the  land  to  the 

W.  R.  417.       Nor  does  it  apply  to  a  plaintiff.    B    advancing    the    purchase 

case   where  the  mortgagee,  at  the  time  money,  and    it    was    conveyed    to    K 

of     taking     the     mortgage,     was     the  subject  to  a  proviso  for  conveyance  to- 

solicitor  of  the  mortgagor.      Maclcod  the  plaintiff  upon  payment  to  him  bv 

I.  JoneB<No.   i),  24  L.  R.,  Ch.  D.  2&»;  B   of    the    amount     advanced.      Th't- 

s.  c,  41J  L.  T,  321;  32   W.  R.  43;53L.  defendant   used    the    building    erected 

J.,  Ch.  145.  upon   the  land    u*  a  beerhouse.     Held. 

Paynaat  uid  B«l*kH. — A  mortgagor  that    upon    the    general   principles  ot~ 

of  land,  having  paid  the  mortgage  in-  equity   the    plaintiff     was   entitled    li> 

debtedness,  obtained   a   release    of  the  rcslritin    the  defendant   by    injunciiuJi 

mortgage,  sold   the  premises  to  a  third  from     using     the     building    for     that 

person  with  warranty.     Held,  thatupon  purpose  without  joining  II.     Clough  ;-. 

the  bringing  of  a  bill  to  foreclosure  by  Marshall,  4  Ex,  I).  3^, 

the  late  mortgagee,  equity  would  enjoin  tnjniicttaii  And  B«celTer. — Where   \\ 

the  suit  upon  application  by  the  mort-  sues    a  mortgagor  and    mortgagee    ol 

gagor,  and  compel   the   mortgagee   to  personal  property,  claiming  that  he  hi;.-, 

cancel  the   mortgage  upon  the  record,  an  equal  and  undivided   interest    with 

Hubbard  v.  Jasinski,  46  III.  160;  Dock-  the    mortgagor    in    a  portion    of   the 
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(I))  Pleadings. — The  bill  for  an  injunction  must  contain  a  state- 
ment of  the  facts  which  it  is  claimed  show  fraud,  illegality  in  the 
consideration,  or  an  abuse  of  power,  whereby  the  sale  would  be 

sigainst  good  conscience;.*  An  allegation  that  the  sale  would 
materially  embarrass  and  injure  the  plaintiff  is  a  mere  conclusion, 
and  furnishes  no  ground  for  relief* 

mortgaged  property,  and    asking    that  may  b«  juet,  etc.,  ta  not  entitled  to  ■ 

the  mor^gor  and  mortgagee  shall  be  temporarj    injunction     to    restrain     a 

enjoined  from  disposing  of  the  mort-  threatened  sale  of  the  property.becaiwe 

gaged    property,    thai    a    receiver    Ik  he  has  an  adequate  remedy  by  replevin, 

appointed  to  take  charge  of  Che  same,  Minn.  Linseed  Oil  Co.  r.  Maginnit.  31 

that  the  same  be  sold,  that  the  plaintiff  Minn.  193.     See    Alston   v.  Wheatley, 

hhall  receive  one  haJf  of  the  proceeds  of  47  Ga.  646;  Bailey  v.  Simpson,  57  Ala. 

the  sale  of  that  portion  of  the  same  in  533. 

which  he  claims  to  have  an  interest,  I,  Vaughan  11.  Marable,  64  Ala.  60; 
and  that  the  proceeds  of  the  sale  of  the  Foster  r.  Reynolds,  38  Mo.  553;  Mont- 
remainder  of  the  property  be  used  in  gomery  v.  McEwen,  9  Minn.  103; 
paying  the  mortgage;  and  on  a  hearing  Street  v.  Rider,  14  Iowa  ^06;  Moss  i'. 
before  the  judge,  at  chambere,  as  to  Pittlngill,  3  Minn.  141;  Armstrong  r. 
whether  the  injunction  should  be  Sanford,  7  Minn.  49;  Merest  v.  Mur- 
nllowed  and  the  receiver  appointed,  or  ray,  14  L.  T.,  N.  S.  311.  See  Conkey 
not,  the  plaintiff  claims  that  his  interest  v.  Dike,  17  Minn.  457.' 
in  the  property  Is  of  Che  value  of  (1,300,  Where  the  answer  denies  all  the  equi- 
und  admits  that  the  value  of  his  interest  ties  set  up  in  the  complaint,  and  a  peti- 
(loes  not  exceed  that  sum;  and  there-  tion  for  injunction  pending  the  action 
upon  the  defendants  deposit  in  court  the  discloses  no  others,  it  is  improper  to 
*um  of  $i,7S0,  as  security  for  any  grant  the  injunction.  Montgomery  r. 
judgment  which  the  plaintilf  might  McEwen,  9  Minn.  103. 
obtain  against  Chem,  and  in  pursuance  t>o  an  injuncCion  will  not  be  granted 
und  because  of  this  deposit  the  judge  to  enable  the  court  to  decree  payment 
refuses  both  the  injunction  and  the  to  the  purchaser  for  improvements 
receiver.  Held,  not  error.  Welch  v.  placed  upon  the  properly  by  him, 
Henry,  3a  Kan.  435.  where  there  is  no  allegation  of  the  in- 

But  the  rule  is  well  established  that  solvency  of  the  trust  estate  and  the 
inadequacy  of  the  mortgaged  premises  improvements  were  on  real  estate,  and 
iiB  a  security  for  indebtedness  coupled-  where  there  was  no  prayer  except  for 
with  insolvency  of  the  mortgagor,  will  specific  performance.  Berrien  x: 
warrant  a  courC  of  equiCy  in  appointing  Thomas,  65  Ga.  61. 
a  receiver  over  the  mortgaged  property  Mortgagee  alleging  that  a  senior 
and  enjoining  the  mortgagor  from  any  niorlgagee  held  but  an  equitable  mort- 
inCerference  with  such  receiver  or  the  gage,  though  in  form  an  absolute  deed, 
property.  Ruggles  -o.  Southern  Min-  and  that,  by  reason  of  usurious  pay- 
nesota  R.  Co.,  5  Chicago  Leg.N.iio;  ments,  his  debt  was  nearly  paid,  that  he 
Brown  «.  Chase,  Walk.  (Mich.}  43;  was  about  to  sell  to  an  innocent  pur- 
Keep  V.  Michigan  Luke  Shore  R.  Co.,  chaser,  etc.;  the  evidence  being  con- 
-6Chicago Leg.  N.ioi;Quincyi'.  Cheese-  flicting,  discreCion  not  abused  bv  erant 
man,  4  Sand^  (K.  Y.)  Ch.  405;  Hyman  of  an  injunction.  Brumby  i-.  fiell,  65 
V.  Kellyt '  Nev.  179;  Hill  t>.  Robertson.  Ga.  116. 

24  Miss.  36S;  Lea  Ins.  Co.  v.  Stebbins,  I.  Montgomery  v.  McEwen.  9  Minn. 

S   Paige   (N.  Y.)   565;  Hill   n.  Hill,  59  roi;  Foster  ii.  Reynolds,  38  Mo,  553. 

Vt.  125.     See  Chapman  v.  Smith,  9  Vt.  Where  a  petition  for  an  injunction  to 

153:  Seaver  1'.  Durant,  39  Vt.  103.  restrain  a  sale  under  a  deed  of  trust,  al- 

Kamedy  «t  Law, — A  mortgagee  in  a  leged  that  it  was  executed  to  secure  the 

chattel  mortgage,  in  an   action  against  payment    of   a   part  of   the   purchase 

Ihc   mortgagor  after  condition  broken,  nionev   of  certain    personal    properly 

praying   for  an    injuncCion    restraining  which    the  complainant  purchased  un- 

Ihc  latter  from  disposing  of  the  prop-  der  a  false  impression  and  belief  as   to 

crly.  and  that  the  amount  he  is  entitled  its  character,  without  alleging  either  a 

to  recover  be   adjudged  a  lien  thereon,  warranty  or  false  and  fraudulent  reprc- 

iind  for  t>u(-h  01I1CI'  (ir  further  relief  as  sentations,  it  was  keld  insufficient,  and 
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(c)  Fraud  in  the  inception  of  the  mortgage  may  be  sufficient  to 

avoid  it,  and  when  the  mortgage  is  doubtful  validity,  a  sale  may 
be  restrained  until  the  hearing!* 

Ihe    injunclion    dissolved.      Street    v.  to   force  her  to   settle   a  suit  by  her  \cr 

Rider,  14  Iowa  306.  annul  the  marriage,  and  litigations  then 

So  mere  general  statements  or  opln-  pending  about  other  properly,  as  a  new 

ions    of   the    complainant    aa    to    the  mortgage  could  not  Chen  be  obtained, 

imury  likely  to  ensue,  are    insufficient,  on  account  of  the  litigation,  the  court 

Montgomery  ii.  McEwen,  9  Minn.  103.  ordered  that,  ir  the  mortgagee  refused  to 

1.  Southampton  Boat  Co.  i^.  Muntz,  assign, Iheproceedingsshould  beslayed. 

ilW.  R.  330.  Foster    V.    Hughes,   51   How.  Pr.   (N. 

Montgomery   v.    McEwen,  9  Minn.  Y.)  20. 
9^;  Struve  f.  Childs,  63  Ala.  473;  Bal-         A  and  JM  had  a  vendor's  lien  forun- 

timore  Co.   u.   Robinson,   %%   Md.  410;  paid  purchase  money  on  land  In  Balli- 

FosterTi.  Hughes,  51  How.  t-r.  (N.  Y.)  more  county,  sold   by   them  In   1877  to 

lt>\  Smith  f.  Mechanics'  etc.   Assn.,  73  the  B    Co.,  which   land   the  company 

N.  Car.  373;  Ponton  v.  McAdoo,  71  N.  held  under  a  bond  of  convej-ance  from 

Car.  IOC ;   Pierson   v.   Ryerson,  i    Mc-  the  M.    To  enforce  their  lien  the  M,  in 

Cart.  <N.  J.)  181;  Piatt  v.  McClune,  3  February,  1880,  instituted   proceedings- 

Woodb.&  M.(U.  S.)  151;  Boone  MorE.,  In   equity,    making    all  encumbrancers 

^  157,  3s8.  385;  Woodruff  V.  Halsey,  parties.     In   December,  1878,  R  filed  a 

S  Pick,  <Masfi.)' 333;  Welch  I/.  Whitte-  mechanic's   lien   against  buildings  and 

more,  as  Me.  86;  Jones   Mort.,   ^684;  fixtures  on  the  l:md.   He  obtained  judg - 

Walker  r,  Radford,  67  Ala.  446;  Rob-  ment   in   February,  1880,  on   noles   for 

ertson   f.   Norris.   4  Jur.  (N.   S.)    155.  the  amount  of  his  lien  in  Ihe  Baltimore 

See   Brown  v.   Cherry,  56   Barb-   (N.  city  court,  on  which   he   issued  execu- 

Y.)   635;   Kornegay   v.   Spicer,  76  N.  tion,  on  the  8th  of  July,  1880,  to  Balli- 

Car.  95;    Mosly  v.   Hodge,  76  N.  Car.  timore  county,  to  obtain  a  lien  on  Ihc 

387;  Pritchard  f.  Sanderson,  84  N.  Car.  personal  property  of  the  B  Co.;  he  also 

199;   Bridgers  -u.  Morris.  90  N.  Car,  33.  instituted  proceedings  on  his  mechanic's 

Tben  Equity  will  Enjoin  Sale  Under  lien  claim  to  sell  the  property  bound  by 

PowerlnHortsve.— A  court  of  equity  it.  On  the  8th   March,   1879,  the  B  Co. 

will  enjoin  the  execution  of  a  power  of  executed  a  mortgage  to  P  and  H  of  the 

sale  in  a  mortgage,  at  the  instance  of  a  land  and  its   machinery,  etc.,  and  pcr- 

purchaser  of  the  property,  who  bought  sonnl  properly.     On  the  24th  of  March, 

subject  to  Ihe  mortgage,  when  it  clearly  1S79,    ^^    ^     '-■°'    executed     another 

appears   that   the    power   is  perverted  mortgage  of  the  land  and  another  of  the 

from    its    legitimate    purpose    to    op-  machinery,  etc.,  and  personal  property 

press    the   purchaser,  or   to   aid     oth-  to  B  and  S.  trustees.  B  and  S,  trustees, 

ers    in   obtaining    an     unconscionable  under  the  powers  in  the  mortgages  to 

advantage  over  him;  as  where  the  mort-  them,  advertised  all  the  property  of  the 

gogee  colludes  with  third  persons,  who  B  Co.  for   sale  on   Ihe    tath  July,  1S80, 

are  attempting  to  subject  the  lands  to  free  from  all  encumbrances,  and  to  give 

an  alleged  outstanding  vendor's  lien,  to  possession   to   purchasers.      R,  on   Ihe 

present  the  purchaser  from  successfully  same  day,  applied  to   the   circuit  court 

defending  that  suit,  Ihe  litigation  cast-  for    Baltimore     county,    wherein    Ihe 

■ng  a  cloud  on  his  title,  and  preventing  proceedings  of  the  M  and  of  R   were 

him  from  raising  money  on  Ihe  property  pending,  for  an  injimction  to  restrain  B 

to    pay    off   the    mortgage    debt,  and  and  S,  trustees,   Irom   selling,   and  for 

therebv  force  him  into  a   settlement  or  theappointmentofreceiversoftheB  Co. 

compromise  of  the   asserted   vendor's  The   court,  on    the   bill    and    eihibils, 

lien — the  sale  will  be  enjoined  until  the  granted  the  injunction  and  appointed 

termination  of  the  vendor's  suit.  Struve  receivers.      Held,   Ihat  the  injunction 

V.  Childs,  63  Ala.  473.  was  properly  granted,  as   to   the   per- 

Where   a   wife,  who   owned  the   fee,  sonal  property,  and  that  as  to  the  real 

tendered  the  mortgagee  the  amount  of  estate,  B    and  S,    trustees,   should    be 

his  debt,  and  asked  for  an  assignment  restricted  tosellingtheirequltabte  inter- 

of  the  mortgage,  which   he   refused  to  est  in  the  real  estate  subject  to  the  prior 

make,  and   the   evidence   showed   that  liens;  but  that  the  appoinltnent  of  re- 

tbe   mortgage  was   being  foreclosed  in  ceivers  was  premature.     Baltimore  etc. 

the   Interest  of  the  husband,  in  order  Co.  -o.  Robinson,  55  Md.  410. 
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sue  of  INJUNCTIONS.  Kortg«gi^ Pn^»r^. 

(rf)  Mistake. — Where  there  is  a  mistake  in  the  description,  so 
that  the  mortgage  does  not  cover  the  entire  premises  intended  to 
fae  conveyed,  a  purchaser  at  the  foreclosure  sale  who  purchased 
iill  the  property  intended  to  be  covered  by  the  mortgage  may 
t-njoin  the  mortgagor,  or  one  claiming  under  him,  from  prosecut- 
ing an  action  in  ejectment  for  that  portion  of  the  premises 
omitted  in  the  description.' 

Where  an  absolute  conveyance  is  given  as  security  for  a  debt, 
the  grantee  will  be  enjoined  from  selling  and  conveying  the 
property  as  his  own.* 

(f)  A  sale  under  a  power  to  secure  the  purchase  money  will  not 
be  enjoined  upon  the  ground  that  the  plaintiff  claims  title  under 
;i  conveyance  under  a  former  deed  of  trust  which  the  trustee  had 
no  authority  to  make,  or  because  the  description,  which  is  the 
-same  as  that  in  the  plaintiff's  deed,  is  insufficient.* 

(/)  Amount  Dite  Umertain.—Wnsn  the  amount  due  on  the 
mortgage  is  uncertain,  and  the  accounts  between  the  parties  com- 
plicated,  a  sale  may  be  enjoined  until  the  equities  between  the 
parties  can  be  adjusted  and  the  amount  justly  due  ascertained.* 

1.  Waldroni'.  Letson,2  McCart.(N.  Miss.    -jiT.  Walte   v.   Ballou,  19  Kan. 

J.)    w6;  Smith   v.  Mechanics'   Assoc..  601;   McCorkie   v.   Brem,   76  N.  Car. 

;.^  N.  Car.  37a;  Ponton  v.  McAdoo,  71  407. 
N.  Car,  10:.  Where  It  appears  in   an  application 

Where  A  tiled  a  bill   praying  for  an  to  enjoin  a  mortgagee  from  selling  the 

injunction   to   restrain    tht;    sale   hy  a  mortgaged   property  under  the  power 

trustee  of  a  tract  of  land   conveyed  to  of  sale,  that  there  are  many  and  com- 

>ccure   the  purclia^    money,   alleging  plicated   accounts   between   the   mort- 

"that  since  the  purchase  was  made  the  gagor   and   mortgagee,   and     the    bal- 

[ilalnliiF  had  caused   a  survey    of  (he  ance  due   is   uncertain,   the  court  will 

and  to  be  made,  and   instead   of  there  restrain  the  execution  of  the  power  of 

I>eing   lilleen   hundred   acres   as  repre-  sale  until  an  account  can  be  stated  and 

scntcd,  there  were   only   nine  hundret)  the  amount  due  ascertained.     In  such 

:tcres,"  and   Ibis   being  the  only  allega-  case,  the  rule   wliich  requires  a   mort- 

tion  in  the  bill  on  the  ground  on  which  gagee,incertaincases,topay  theamount 

relief  was   :isked,  it  was  i(?/if  that   the  admitted   to  be  due  before   the   injunc- 

hill  did  not  present  sufficient  equity  on  tion  will  be  granted,  does   not   apply, 

its  face  to  justify  the  inlerference  of  a  because  no  definite  sum  is  known  to  be 

4:otirt  of  equity.     Reed  v.  Patterson,  7  due.     Gooch  v.  Vaughan,  91  N.  Car. 

W.  Va.  jOj.  610. 

9.  Peeler  ».  Barringer,  Winston's  L.         An    injunction   will   be    granted    to 

•V  E.].,  pt.  1,  5.  postpone  a  sale  of  land  by  a  mortgagee 

3.  McCarley  j-.  Tippah  Co.,  58  under  the  power  contained  In  the  diSd, 
Miss.  4S3.  until  the  hearing  of  the  case,  where  the 

4.  Komegay  v.  Spicer,  76N.  Car.05;  affidavits  show  there  is  a  controversy 
Capebart  u.   Bi^s,   77    N.   Car.   261;  as  to   the   amount   due,  arising  t 


Purncit  r.  Vaughan,  77   N.   Car.   26S;  numerous  business  transactions  between 

Van  Bergen  i'.  I)emare»t,  4  Johns.  (N.  the   parties;  and   in   such   case   it  was 

V,)    Ch,    37;   Cole    I'.     Savage,  Clark  proper    in    the     court    to     make    the 

(N.  Y.)  Ch.  361;  Goodrich   f.   Foster,  restraining  order  conditional  upon  the 

i.lL  Mass.  117;  Tillerv  v.  Wrenn,  86  N.  mortgagor's    execu'ing    a    bond    with 

Car.  117;   Heilig  t.  Stokes,  63  N.  Cur.  justification    to    indemnify   the    mort- 

I'M;  Jarman   v.   Saunders,  64  N.  Car.  gagee.     Bridgers  v.  Morris,  90  N,  Ckr. 

'   .i'i7:  Dockery   v.  French,  69   N,  Car,  31. 

.;r)8;   High   on    Injunction,  ^^  3,  s.  6.  7,  The    plaintiff   executed    to  the  de- 

<S;    Craft    v.    Bullard,    1    Sm.    &    M.  fendant    a    mortgage     to    secure    the 

'Miss,)  Ch,  3'i6:  Hooker  :'.  Au)-lin.  41  amount    due    upon   a    note   one   year 
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C»l«of                                      INJUNCTIONS.  Mortgaged  Propwty. 

is)  Usury. — Except  in  those  States  where  the  litatuto  makes 
an  usurious  contract  void,  a  court  of  equity  will  not  enjoin  the 
trustee  from  selling  under  the  power  and  applying  the  proceeds 
on  the  debt  justly  due.* 

{k)  Penalty.— Vlhtte  the  mortgage  and  note  provide  for  a  rate 

of  interest  in  excess  of  the  legal  rate  after  the  note  becomes  due, 
the  contract  is  not  thereby  rendered  illegal,  but  a  sale  under  the 
power  may  be  enjoined  until  the  amount  actually  due  can  be 
ascertained.* 

thereafter;  before  the  Aay  of  payment  sale  made  under  the  order  of  the  court, 

she  purchased  two  notes  on  defendant  was  j'ielded  to,  after  great  hesitation, 

(who    was    Insolvent),   past    due,  and  on   the  ground   that   in   a   plain  case, 

demanded   a   credit  for  the  sums  due  when  the  mortgage  debt  was  agreed  on 

ihereon  upon  her  note;  the  defendant  and  nothing  was  to  be  done  except  to 

rL'fused   to  allow   the   credits,  alleging  sell  the  land,  it  would  be  a  useless  ex- 

that   he   had   sold   the   note   before    it  pense  to  force  the  parties  to  come  into 

became    due;  that    one    of   the    notes  equity,  when  there  zi-erc  no  equities  la 

agflinrX  him  was  barred  bj*  the  statute  be  adjusted,  and  the  mortgagor  might 

iif  limitations;  that  he  was  entitled   to  be  reaiu>nably  assumed  to  have  agreed 

the  amount  of  the  plainlifT's  note  as  to  let  a  sale  be  made  after  he  should  lie 

personal     propertj"     exemption,      and  in  default." 

advertised  the  mortgaged  premises  for  The  same  rule  was  affirmed  and  en- 
sale;  Ae/ij,  that  the  plaintilfwas  entitled  forced  in  Capehart  7^.  Biggs,  77  N,  Car. 
to  have  the  sale  enjoined  until  the  z6[,  upon  the  like  stale  of  facts,  and  the 
issue  arising  upon  the  controverted  mortgagees  were  forbidden  to  make 
lacts  were  properly  tried.  Harrison  v.  sale  until  the  disputed  account  could  be 
Itray,  9:  N.  Car.  48S.  investigated  and  the   indebtedness  de- 

In  Mosly  v.  Hodge,  76  N.  Car.  387,  termined. 

the  motion  was  to  dissolve  an  injunc-  t.  Tooke   v.   Newman,    75    III.   215. 

lion   issued   to   restrain  a  sale   by  the  The  debtor  In  order  to  obtain   an  in- 

mortgagee,   to    pay    the  secured  debt,  junction  must  tender  the  amount  of  the 

which    was    allowed    in    the   superior  debt  with  lawful  Interest.    Cassady  - 

court.andonappeal  the  rulingrevcrsed.     "-  '--     -  ' -    '"-"    -  -    '-■--l 

The  chief  justice   who  delivered   the 

opinion,  nf^er  stating  that  the  exercise  310. 

(it  such  powers  by  the  mortgagee  acting  Where   usury   renders   the   contract 

lor   hie  own   benefit  was   looked   upon  void,  a  sale  under  a  power  in  a  usurious 

■"with  extreme  jealousy,"   proceeds  to  mortgage  may  he  enjoined,     Burnet  i'. 

f;<v:  "The  exercise  of  the  power  is  only  Denniston,  s  Johns.  (N.    Y.)   Ch.  35; 

billowed  in  plain  cases  where  there  is«fl  Hyland  v.  Stafford,  10  Barb.  (N.  V, 

•••mplieation  and  no  ronlreversy  as  to  558. 

llie    amount  due    upon    the   mortgage  Where  a  person  in  borrowing  moncv 

ikbt,  and  the  power  is  given  merely  to  agrees  to   pay  a  usurious  interest,  and 

:ivnid   the   expense   of  foreclosing   the  thereafter  he  pays  the  principal  of  thc 

murtgage   by   action;    but  that   where  loan  with   legal  interest,  and  pays  all 

liK-re  is  Kucii  complication  and  contro-  that  either  law  or  equity  would  require 

iiTsy,  the  court  will  interfere  and   re-  that  he  should  do  or  pay,  equity  will  iii- 

ijuire  the  foreclosure  to  be  made  under  terfere,   upon  a  proper   application.  U- 

iht  direction  of  the  court  afler  all  the  prevent   the  collection  of  the   usuHoii 

lontroverled  matters  have  been  adjusted  interest.     Waitc  v.  Baltou,  19  Kan.  ficii , 

itnd  the  balance  due  is  fixed,  bo  that,"  Hooker  :■.  Austin,  41  Miss.   717;  I'ur 

tic.  nell  I'.  Vaughan,  77  N.  Car.  168. 

In  Kornegay  ;■.  S pice r,  76  N.  Car.  95,  The  mortgagor,  however,  will  not  be 

decided  at  the  iiame  term  upon  a  stmi  allowed   to  enjoin  the  enforcement  of 

hir  motion,   the  chief  justice  uses  this  the  mortgage  upon  the  ground  of  usuri 

language:  "The  idea  of   allowing  the  -■■■--    ^           .1.    .  .     .j  .    _. 
mortgagee  to  foreclose  the  equity  of  re- 
dem^ition,   by  a  sale  made  by   himself. 

instead  of  a  decree  for  foreclosure  and  a  5 
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LaaMi.  INJUNCTIONS,.  LOM^ 

( i)  JunioT  Lien. — The  holder  of  a  junior  Hcii  is  entitled  to  an 
injunction  to  restrain  the  sale  of  the  property  under  a  senior  Uen 
which  has  been  paid-' 

{^j')Waste  by  Mortgagor. — A  mortgagee  is  the  owner  of  the  fee 
against  the  mortgagor,  or  those  claiming  under  him,  and  is  en- 
titled to  an  injunction  to  prevent  waste  being  committed  on  the 
mortgaged  land.'* 

16.  Leases. — Where  a  lessee  covenants  for  a  particular  use  of 
the  demised  premises,  equity  will  restrict  him  to  that  use  with- 
out any  irreparable  or  even  substantial  injury  being  shown  from 
a  breach  of  the  covenant.' 

restrained  from  cutting  timber  from  the 
mortgaged  premises,  where  such  cut- 
ting will  render  the  mortgagee's  se- 
curitv  inadequate.  Bunker  v.  Locke, 
IS  Wis.  701;  Jones  V.  CosUgan,  11  Wis. 
757;  Brown  ;■.  Stewart,  1  Md.  Ch.  87- 
Maryland  v.  Northern  etc.  R.  Co^  18 
Md.  193;  Graj'  v.  Baldwin,  8  Bkckf. 
(Ind.)  164. 

But  in  the  TorecloBure  of  an  ordlnarjr 
mortgaj^e  to  obtain  an  injunction 
against  waste,  it  in  not  neceasarj  to 
show  the  insolvency  of  the  mortgagor. 
Fairbank  v.  Cudworth,  33  Wis.  358; 
Northrop  v.  Trask,  39  Wis.  515. 

Where  the  mortgaffor  in  possession 
threatens  waste  whieh  involves  irrepa- 
rable injury  to  the  land,  the  mort- 
gagee is  entitled  to  an  injunction 
against  such  waste  without  averring  or 
proving  that  the  mortgagor  is  insolvent. 
Fairbank  f,  Cudworth,  33  Wis.  358- 

Removal  of  iixtures  from  mortgaged 
premises    included   in    mortgage,    will 


Banker  v.  Brunt,  4  Minn.  511^  Purnell 
V.  Vnughan,  77  N.  Car.  ^68;  Hooker  v. 
Austin,  41  Miss.  717;  Purnell  -v. 
Vaughan,  77  N-  Car-  268. 

A  court  of  chancery  will  enjoin  a 
trustee  from  proceeding  to  sell  under  a 
deed  of  trust  g^^■en  for  the  purpose  of 
securing  a  loan  of  money  at  a  usurious 
rate  of  interest.  Hooker  v.  Austin,  41 
Miss.  717;  Waile  7'-  Ballou,  19  Kan. 
601;  Purnell  v.  Vaughan,  77  N.  Car. 
26S. 

I.  Brighar 
See    Hughes  .  .  .    ,  . 

joo;  Drings  n.  Parshall,  7  Hun  (N.  Y.) 
522;  Bloomingdale  i'.  Barnard,  7  Hun 
(N.  Y.)  460;  Mcysenberg  v.  Schlieker, 

S.  Nelson  v.  Pinegar,  30  111,  473; 
fcmfare  Parsons  v.  Hughes,  12  Md.  [; 
Brown  v.  Stewart,  1  Md.  Ch.  87; 
Moutlon  V.  Stowell,  16  N.  II.  iji; 
Ensign  !■.  Colburn,  11  Paige  <N.  Y.) 
C03;  Robinson  t>.  Russell.  24  Cal.  467; 
Ilaatings  v.  Perry,  20  Vl.  172;  Bunker 
V.  Locke,  15  Wip.  635. 

An  injunction  will  be  granted  at 
the  suit  of  the  mortgagee  of  real 
property  to  restrain  the  comniissioii  of 
waste  upon  mortgaged  premises;  but 
before  it  is  grunted  it  must  be  made  to 
appear  that  the  commit^sion  of  the 
threatened  waste  will  materially  Impair 
iho  value  of  the  mortgaged  propertj'  so 
as  to  render  it  inadequate  security  for 
the  mortgaged  debt,  and  that  tlic 
defendants  are  insolvent,  or  unable  to 
respond  in  damages  for  the  threati'ned 
injury.  Robinson  v.  Rusael!,  24  Cal. 
467;  Nelson  v.  Pinegar.  30  111.  47s; 
Fairbank  v.  Cudworth,  33  Wis.  {58; 
Brady  v.  Waldon,  l  Johns.  (N.  'V.) 
Ch.  14S;  Cooper  v.  Davis,  15  Conn. 
sGi;  MurdockS  Case.  3  Bland  (Md.) 
461;  Salmon  v.  Clagett,  3  Bland  (Md.) 
ij6;  Ensign  t.  Colburn,  it  Paige  (N. 
V-)  503- 

A  mortgagor  who  is  insolvent  will  be 


Robinson  v.  Preswick.  3  itdw.  (N.  Y.) 
Ch.  247.  See  Mut.  Life  Ins.  Co.  :: 
Newburgh  Bank,  :8  Hun  (N.  V.)  371. 
So  the  removal  from  inarlgaged  real 
estate  of  buildings  which  form  3. 
party  ol'  the  realtj'.  and  which  the 
inorlgugor  has  conveyed  to  a  purchaser 
who  seeks  its  removal-  Stale  Savings 
Hank  ;'-  Ki'rcheval,  65  Mo.  682. 

S.  I)e  Wilton  ;■.  Saxon,  6  Ves,  iof>; 
KLildcn  f.  Slater,  L.  R..  7  £0.523;  Bar. 
row  T.  Richards,  S  Paige  (N.  Y.)  3^7; 
Seymour  :■.  McDonald,  4  Sandf.  (N. 
Y.)  Ch.  i;i)j;  Blagrave  v.  Blagrave.  i 
De  G.  &"Sm.  252;  Giltilan  i:  Nor- 
ton, 6  Robl.  {N.  Y.)  .■;46;  Kemp  :-. 
Sober,  1  Sim,  (U.  S.)  :i'2o;  Tipping  r. 
Eckersley,  1  Kav  &  l".  3&i;  Kranfe  r. 
Brunnemann,  8   W-  Va-   461;  Niagara 


Bridge  Co.  i'-  Great  Western  R,  Co.. 
39  Barb.  (N.  Y.)  2ii;  Ilodson  it.  Cop- 
pard,  29  Beav-  4;  Clements  u.  Welles, 
L.   R-.  I  Eq-  iao\  Dodge  v.  Lambert, 
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Tuti.  INJUNCTIONS.  vuu. 

Covenants  to  use  the  premises  for  a  particular  purpose  and  no 
other  run  with  the  land,  and  an  assignee,  although  not  named  in 
the  lease,  will  hold  subject  to  the  conditions.'  But  a  subtenant 
may  engage  in  any  lawful  business  on  the  premises  not  prohibited 
in  the  lease  to  his  lessor  or  his  own,  such  business  not  being  in- 
jurious to  the  premises.* 

A  lessee  will  also  be  enjoined  from  making  material  alterations 
in  the  leased  property,  as  by  changing  a  dwelling  house  into  a 
store  or  warehouse  whereby  the  building  will  be  permanently 
injured.' 

A  tenant  will  be  protected  in  a  proper  case  against  a  breach  of 
covenant  by  his  landlord,  which  would  work  a  forfeiture  of  the 
tenant's  estate.* 

16.  Waste  is  spoil  or  destruction  in  houses,  gardens,  trees  or 
other  corporeal  hereditaments,  to  the  disherison  of  him  that  hath 
the  remainder  or  reversion  in  fee  simple  or  fee  tail.* 

It  is  essential  that  the  wrong-doer  shall  be  in  the  actual  or  con- 
structive possession  of  the  premises,  as  such  possession  consti- 
tutes the  distinction  between  waste  and  trespass,  the  latter  being 
an  injury  to  the  possession  itself.* 

2  Bosw.  (N.  Y.)  570;  Parker  v.  Whyte,  etc.  of  London  v.  Hedger,  18  Ve«.  335; 

I  Hen.  &  M.  (Va.)   167;  Doe  v.  Spry,  Hindley  v.   Emerj',  L.   R.,  1    Eq.   ^3; 

I  Barn.  &    Aid.  617;  Altman  v.  Roy-  Wclton   v.   Saxlon,   6   Vea.    106     See 

al  Aquarium  Soc.,  3  Cli.  D.  21S;  Wilds  Balhurst  v.  Burden,  2  Bro.  C.  C.  64; 

V,  Layton,  1  Del.  Ch.  ij6;  s.  c,  12  Am.  Williams  i'.  Dav.  a  Ch.  Caa.  33;  Nich- 

Dec.    91;    Longhurst  v.  Dijtev,   Totb.  oIboh  v.  Rose.^De  G.  &  J.  10;   Pralt 

J55;  Kimpton  v.  Eve,  2   Ves.  &  B.  351.  v.  Brett,  2  Mad.  Ch.  61. 

See  Lambert  v.  Lambert,  i  I.  Eq.  Rep.  ».  Rogers  v.   Danforth,  9  N.  J.  Eq.. 

aio;  Doran  v.  Carroll,  11   L  Ch.  Rep.  389. 

i79;  Att.  Gen.  v.  Sheffield  Gas  Co.,  3  e.  2  Bl.Com.  281. 

)e  G.  M.  &  G.  3!i.     Hunt  v.  Browne,  The    ancient  equity  doctrine  which 

San.  il  Sc.  178;  Cregan  v.  CuUen,  16  would  refuse  an  injuncUon   to  restrain 

L  Ch.  Rep.  339.  waste  where   a  bill   is   filed   for  an  ac- 

In  Stewat^  v.  Winters,  4  Sandf,  (N.  count  has  been  greatly  modified;  and  in 

Y.)  Ch.  587,  the  lease  contained  a  pro-  cases     wliere     irremediable      mischief 

vision  that   the  store   was  "lo   be   oc-  is   being   done  or  threatened — such  as 

cupicd   by  the  regular  dry  goods  job-  the  extraction  of  ores  from  a  mine,  or 

bing  busmesB,  and  for  no  other  kind  of  the  cutting  down  of  timber — an  injunc' 

busmess,"     and     an      injunction     was  lion  will   issue,  though  the  title  to  the- 

granted  for  breach  of  tjie   covenant.  premises   be   in   litiealion.     Lanier    v. 

1.  Mayor    v.  Pattison,  10  East  136;  Alison  (Ga.),  3  c  Fed.  Rep.  100. 

Brouwer  V.  Jones,  23  Barb.  (N.  Y.)  153;  An  injunction  may  issue  lo  restrain. 

De  Forest!/.  Byrne,  1  Hilt.  (N.Y.)  43;  the   destruction   of    an    Osage    hedgu 

Steward  v.  Wmters,  4  Sandf.  (N.  Y.)  fence  by  a  stranger  to  the  inhoritancc. 

Ch.  587;  Kemp  I'.  Sober.  1   Sim.  N.  S,  Sapp  i-.  Roberts,  iS  Neb.  299. 

.^20;  Hodson  I'.  Coppard,  "29  Bcav.  4;  Cutting  down  growing  limber  is  gen- 

iiriements  v.  Welles,  L.  R.,  i  Eq.  300.  erally  a  sufficient  cause  for  on  injunc- 

S.  Taylor  v.  Molfal.  2  Blackf.  (Ind.)  lion.     Natoma  etc.  Co.  v.  Clarkin.  14 

\o\.     See  Niagara  Bridge  Co.  v.  Great  Cal.  544;  S.  P„  De  La  Croin  w.  Villerc,, 

Western  R.  Co.,  39  Barb.  (N.  Y.)  213;  11  La.  Ann.  39;  Tainter  v.  Ma/or,  19 

Parkman  v.  Alcardi,  34  Ala.  393.  N.  J.  Eq.  46. 

t    Douglass    V.     Wiggins,    i    Johns.  #.  Cooley   on   Torts,   232;   Davis  v. 

Ch.  (N.  Y.)  43s;  Agate  v.  Lowcnbeln,  Leo,  6  Ves,  7S4;    Poindexter  f.  Hcn- 

(7  N.  Y.  A04:  jungcrman  v.  Bovee.  19  derson,  Walk.  (Misf.)   177;  Pillsworth. 

Cal.  354;  Baugher  r.  Crane,  27  Md.36;  v.  Ilopton,6  Ves.  Ji;   Talbot  t'.  Hope 

Smith  I'.  Carter,   iS  Bcav,  78;  Mayor  Scoii,  4  Kay  S:  J,  96;   Neviit  r.  Gill«»- 
loC.  ofL.— 52                            817 
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Many  acts  which  would  be  waste  in  England  do  not  constitute 
waste  in  this  country,  by  reason  of  the  difference  in  the  conditions. 
The  question  becomes,  therefore,  to  a  great  extent,  one  of  usage 
for  a  jury  to  determine.^  To  constitute  waste,  the  acts  com- 
plained  of  must  either  increase  the  burdens  upon  the  estate,  im- 
pair the  evidence  of  title  of  the  reversioner,  or  diminish  the  value 
of  the  property;  in  other  words,  must  lessen  or  destroy  the  value 
of  the  reversion.* 

An  injunction  will  be  granted  to  stay  waste,  and  for  an  account, 
but  the  account  is  a  mere  incident  of  the  injunction,  and  if  the 
waste  has  already  been  committed,  an  injunction  will  be  granted; 
hence  the  action  cannot  be  maintained  as  one  for  an  account 
alone,  the  remedy  at  law  being  insufficient.' 

An  injunction  may  be  issued  in  all  cases  to  prevent  the  injury, 

pie,   I    How.  (Miss.)   108;  Thurston  r.  '  !ege   v.   Bloom,  3    Ark.   161;  Allison'f 

Muetin,   3   Cranch    (U.    S.)    C.   335;  Appeal,   77   Fa.   St,   mi;    Fleming   r. 

Dennj    v.    Brungon,   29   Pa.   St.  381.  CollinE,  !  Del.  Ch.  130. 

But  eee  More  i'.  Massini,  33  Cal.  590;  "From  this  verj  brief  viewofeomeof 

Smith  V.  Wilson,  10  Cal.  528.  the  more  important  cases  o(  equitable 

An  injunction  will  not  be  granted  to  interference    in    cases    of    waste,    the 

restrain  waste  where  an  action  or  eject-  inadequacy  of  the  remedy  at  common 

]  Ihc  title  is  in   die-  law  as  well  to  prevent  wMie  as  to  give 

V.  Griscom,  5  Pliila,  redress  for  waste  alreadj-  committed,  is 

(Pa.)  532.  unquestionable,  and  there  is  no  wonder 

1.  Jaclison  ;'.  Brownson.  7  Johns.  (N.  that  the  resort  to  the  court  of  law  has 
V.)  317.  Vam  Nkss,  J.,  in  delivering  in  a  great  measure  fallen  into  disuse. 
the  opinion  of  (he  court,  says  (p.  233):  The  action  of  waste  is  of  rare  occur- 
■  In  England  that  species  of  wood  rence  In  modern  times;  an  action  on  the 
which  is  denominated  fi in Acr  shall  not  case  for  waste  being  generally  substi- 
be  cut  down,  because  felling  It  is  con-  tuled  in  its  place  whenever  any  remedi- 
ed ered  as  aninjurydone  to  the  inheri-  is  sought  at  law.  The  remedy  by  a  bill 
lance,  and  thereupon  ivaste;  here,  from  in  equity  is  so  much  more  easy,  expedi- 
the  different  slate  of  many  parts  of  the  tlous  and  complete  that  it  is  almoti 
lountry,  timber  may  anh  must  be  cut  invariably  resorted  to.  By  such  a  bill 
down  to  a  certain  extent,  but  not  so  as  nol  only  msy  future  waste  be  pre- 
lo  cause  an  irreparable  injury  fo  the  vented,  but,  as  we  have  already  seen,  an 
the  reversioner.  To  what  extent  wood  account  may  be  decreed  and  a  compen- 
may  be  cut  before  the  tenant  is  guilty  of  sation  given  for  past  waste."  J  Slorv 
waste  must  be  \e(t.  to  the  sound  discre-  Eq.  Juris.,  f  917. 

tion  of  a  jury  under  the  direction  of  the  u  the  waste  is  of  such  a  nature  thai 

court  as  in  other  cases,"  See  also  Jack-  the   parly   aggrieved   is   remediless   al 

son  V.  TibbitB,  3  Wend.   (N.  Y.)  341;  law  and  would  sustain  great  injury  bv 

Pynchon   v.  Stearns.   II   Met.  (Mass.)  withholding    an     account,  It    wilt     l>e 

304;    Keeler   v.   Easlman,   11   Vt.  393;  granted,   even    though    an    injunction 

Drown  V.  Smith.  53  Me.  143;  Lyman  s  will  not  be  allowed.     Gath  v.  Collon.3 

.Vppeal,3l   Pa.  St.  46;  Kldd  r.  Ijenni-  Atk.  71:1;  Parrott  r.  Palmer,  3  Mvl.  & 

son,  6   Barb.   (N.  Y.)   9;  Crocltcit  -.:  K.  632^ 

Crockett.  I  Ohio  St.  180.  And  In  the  case  of  equitable  waslt- 

I.  Huntley  i'.  Russell,  13  Q.  B.  58S;  committed  in  the  life  time  of  one  de- 

Proffitt    V.    Henderson,  19     Mo.    327;  ceased,   an    account   will    be    allowed 

McGregor  v.  Brown,  10  N.  Y.  114.  against  his  assets  where  an  injunction 

S.  Crocltett   1-.  Crockett,  s   Ohio  St,  would  not  be  appropriate.     Lansdowne 

1S7.     In   Farrolt  t.  Palmer,  3  Myl.  &  i\  Lansdowne.  i   Madd.  n6;  Morrii  i-. 

K.  632,  the  rule   is  stated  "  that  unless  Morris,  3  De  G.  &  J.  313. 

ill   the   case   of   mine*   the  rule  is,  no  In  the  case  of  mines  and  collieries 

injunction    no    account."     Watson    i',  the  account  mav  be  allowed  regardless 

Hunter.  :;  Johns.  Ch.  (N.  Y.)  169;  Col-  of    whether    an     injtmction    will    lie. 
HIS 
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where  the  plaintiff,  after  the  commission  of  the  waste,  could 
maintain  action  at  law  for  the  damages.*  So  an  injunction  will 
be  granted  at  the  suit  of  a  mesne  remainder  man  for  hfe.* 

The  remedy  by  injunction  is  applicable  to  every  species  of 
waste  to  prevent  a  known  and  certain  injury,'  and  an  injunction 
will  be  granted  in  many  cases  where,  at  common  law,  an  action  of 
waste  would  not  lie*  An  injunction  may  also  be  granted,  in  a 
case  free  from  doubt,  where  the  estate  of  the  plaintiff  is  purely 
equitable,  as  that  of  the  vendee  against  the  vendor  on  the  land 
contract.*  But  an  injunction  will  not  be  granted  to  stay  waste 
unless  the  defendant  be  insolvent  or  the  injury  is  irreparable,  so 

Winchester  r.  Knight,  i   P.  Wms,  406;  (N.  Y.)  [ -j;  Dmail  r.  Waters,  1  BUod 

Pulteney  v.   Warren,  6   Yes.  89;  Story  (Md,)  569.  576;  Smith  v.  City  Council 

V,  Windsor,  3  Atk.  630.  of  Rome,  19  Go.  89;  Griffin  v.  Slietoe. 

But  a  person  who  is  not  a  tenant  in  30  Ga.  300;  Markham  v.  Howell,  33  Ga. 

poBsession,  but  posheBses  a  right  to  dig  50S. 

ore,  ia  not  guilty  of  committing  a  waste  A  defendant,  properiv  served,  may  be 
or  trespasf  when  he  takes  out  more  ore  enjoined  from  committing  waste  upon 
than  his  contract  or  his  right  calls  for,  or  otherwise  impairing  the  value  of 
andacourtof equity cannolrestrainhiin  property  in  which  the  complainant  is 
by  injunction.  Nor  wilt  a  court  of  interested,  even  though  the  property  is 
equity  in  such  a  case  decree  an  account  situated  abroad.  Marshall  v.  Turn- 
where  the  account  is  a  mere  matter  of  bull.  32  Fed.  Rep.  114. 
charge  for  a  certain  number  of  tons  of  Daitmellou  of  Tomt  ?TOp«rtr. — An 
ore,  with  no  entries  on  the  other  side  injunction  lies  to  restrain  the  unau- 
of  the  account.  This  is  clearly  the  thoriied  invasion  or  destruction  of 
subject  of  an  action  of  assumpsit  at  town  property.  Kankakee  v.  Kanka- 
law.  Grubb's  Appeal,  90  Pa.  St.  kcc  etc.  R.  Co.,  115  III.  S8. 
3j8.  *•  Duvall  I'.  Waters,  i   BUnd  (Md.) 

1.  Hawlev   r.  Clowes.   2  Johns.  (N,  ^76;  Lyon  v.  Hunt,  11    Ala.  295;  At- 

Y.)  Ch.  123;   Kane  !■.  Vanderburph.  :  taqiiin   v.    Fish,  5    Met.    (Mass.)    140; 

Johns.  (N.  Y.)Ch.  11;  Watson  r-.  llim-  Lewis  v.  Christian,  40  Ga.  187;  Smith 

ter,  5  Johns.  (N.  Y.)  Ch.  iftij;   Mark  %:  Rome,  19  Ga.  89;  Ware  v.  Ware,  i 

ham   V.   Howell,   33  Ga.   viS;    Peak  -.-.  Hals.  (N,  J.)   117;  Sarles  v.   Sarles,  3 

Harden,  3   Bush    (Kv.)  I2"5;   Northrtip  Sandf.  (N.  Y.)  Ch.  fioi;  Perrot  r.  Per- 

T.  f  rask,  39  Wis.  51"^;   Miit.   Life   Ins.  rot.  3   Atk.  94;    Robinson   v.   Litton, 

Co.  II.   Newbui^  Bank,  79  N.  Y.  568;  Atk.  J09;  Clement  1.  Wheeler,  ij  N.H. 

LeRoy   v.  Wright,   4    Sawv.  (l-.   S.)  361, 

530;    Hale    V.    Thoveas,    j'Ves,    ^89;  B.  Smith's    Appeal,  69   Pa.    St.  474; 

Twort  V.  Twort,  16  Ves.  128.  Brashear   t'.   Marcey,  3  J.   J.   Marsh. 

a.  Denny  v.  Brunson,  ig  Pa.  St.  382;  (Ky.)  89;  Nelson  r/,  Pinegar,  30  III.473; 
Dennett  t'.  Dennett,  43  N.  H.  ^03;  Bunker  v.  Locke,  15  Wis.  635;  Robin- 
Birch-Wolfe  V.  Birch,  L.  R.,  y  Eq.  Cas.  son  r.  Russell,  14  Cal.  467;  Parsons  v. 
.13:  Darell  v.  Champeness,  1  Eq.  Cas.  Hughes,  12  Md.  i;  Slate  v.  Nfirth  etc. 
•     -e    Mallir             "      ""         "     '""      "   *"    --     " ""    ' 


.\h.  400;  tomfare   Mallineaujt  i-.  Pas-     R.  Co.,  18  Md.  193; 
thai,  3  P.  Wms.  a68.  15  Conn.  556;  Nethe  .  , 

Where  a  testator  devises  land  to  his    374;  Smith  r.  Price,"  39  lil.  18;  Mc- 


E.and  there  is  a  remainder  over  Little,  56Ga.  316;  Gunby  r.  Thompson, 

in  fee,  the  devisee   takes   a   life   estate  j6  Ga.  316;  Chappell  v.  Boyd,  j6  Ga. 

subject  to  the  fee  on  birth  of  such  issue,  578, 

and   the  remainderman    until   issue   is  An  injunction  to  stay  waste  ought  to 

bom  has  such  an  interest  iii  the  estate  be  granted   to  a  vendor  against  a  ven- 

as  will  sustain  an  injunction  to  restrain  dee,  to  wliom   he  has  sold   a   tract   of 

the   devisee   for  life  from   committing  land  infeesimple,retaining  thetitleasa 

unauthorized  waste.     Coward  r.  Mey-  security  for  the  purchase  money,  who 

ers.  09  N.  Car.  198.  brings  his  suit  to  subject  the  land  to  the 

S.  Hawlcv  r.  Clowes,  2  Johns.  Ch.  pnvnient  of  the  purchase  monev.   and 

sm  ' 
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that  adequate  compensation  in  damages  cannot   be  attained  at 
law.' 

The  cutting  and  removal  of  timber  will  be  enjoined  pending  an 
action  at  law  to  try  disputed  titles,  when  such  timber  constitutes 

the  bill  chaises  Ihe  derendant  with  cut-  sale,  ie  deemed  the  equitable  owner  of 

ling  timber  on  the  land  In  a   manner  the  premises,  and  the  piaintiJT  stands  in 

calculated  to  render  it  an  incompetent  the  situation  of  ati  equitable  mortgagee." 

securiljfor  the  payment  of  Ihe  purchaKC  6Ve8.  349,  note  a;  ij  Ves.  138;  3  Story's 

money.     In  such  a  bill  it  \%  not  neces-  Eq.   Jur.,  p.    G28,  44    7S9,    jgo,    isii; 

sary  to  allege  the  insolvencv  of  the  de-  Champion  v.  Brown,  6  Johns.  fN'-  Y.> 

fendanL    Core  v.  Bell,  ao  ^V.  Va.  169;  Ch.    403;     Livingston   -d.   Newliirk.    3 

Scott  V.  Wharton,  I  Hen.  &   M.  (Va.)  Johns.   (N.    Y.)    Ch.   316;    Swartwout 

JS;  Van  Wyck  v.  Alliger,  6  Barb.  (N.  v.  Burr,  1  Barb.  {N.  Y.)  49^;  Edgerton 

Y.)  507.  t.Peckham.  11  Paige  {^.\.)xi<i. 

Foraelonm  or  Land  OontrMt. — In  an  1.  Hillman   v.   Hurley,  Si   Kv.   616; 

action  to  foreclose  a  land  contract,  the  Fleming    v.   Collins,  i    Del.   CK  330; 

purchaser   may   be  enjoined   from   re-  Green   v.   Keen,  4  Md.  9S;  Nethery  i-, 

mo  vine  structures  which  have  become  a  Payne,  71  Ga.  374;  Lurting  n.  Conn,  1 

partof  the  realty,  without  showing  that  Ired.  Ch.  373;   Jlamillon  ii.  Ely,  4  Gill 

he  is  insolvent, 'at  least  when  such  re-  (Md.)  34;  Bogey  v.   Shule,  4  Jones  (N. 

moval  would  leave  the  premises  of  very  Car.)  Eq.  174. 

little  value,  and  very  greatly  damaged.  "The  jurisdiction,  then,  of  courts  of 

Taylor  v.  Collins,  51  Wis.  \2X.  equity  to   interpose  by  way  of  injunc- 

(n  Scott  1'.  Wharton,  2   Hen.  U  M.  tion  in  cases  of  waste  may  be  referred 

(Va.)  25,  it  was  held  that  an  injunction  to  the  broadest  principles  of  social  jus- 

to  stay  waste  ought  not  to  be  granted  to  tice.      It  is  exerted  where  the  remedy 

a  vendor  against  a  vendee,  to  whom  he  at  law  is  imperfect,  or  is  wholly  denied; 

has  sold  a  tract  of  land  in  fee  simple  re-  where  the  nature  of  the  injury  is  such 

taining  the  title  as  a  security  for   the  that  a  preventive  remedy  is  indispensa- 

purchase  money,  unless  he  brings   his  ble,    and    it    should      be     permanent; 

suit  to  subject  the  land  to  the  payment  viherc  matters  of  discovery  and  account 

of  the  purchase  money,  and  charges  the  are  inadequate  to  the  proper  relief,  and 

defendant  with  cutting  timber  in  a  man-  where  equitable   rights   and    equitable 

ner  calculated  to  render  the  land  an  in-  injuries   call  for  redress,   to   prevent  a 

competent  security,  in  which  case  such  malicious,  wanton  and  capricious  abuse 

injunction   to  stay  waste   pending  the  of  their  legal   rights  and  authorities  by 

suit  may  be  awarded.  persons   who  have  but  temporary  and 

In  Van  Wjck  v.  Alliger,  6  Barb.  (N.  limited  interests  in  the  subject  mailer," 

Y.)  507,  in  which  the  decision  in  Scott  2  Story's  Eq.  Jur    S  oig-    t   Pomerov's 

V.   Wharton,  i   Hen.  &    M.   (Va.)   35,  Eq.Jur,,^   1348;    Wood's  l.andlord'r. 

was  approved,  it  was  held  that  under  a  Ten.,  45  4*7.  429,  and  notes. 

contract   for  the  sale  and  purchase  of  In  Fleming  i'.  Collins,  i  Del.  Ch.  230. 

land,   by  which  time   is  given  for  the  it  was  held  thai  (he  cutting  of  Umber 

payment  of  the  purchase  money,  and  is  an   injury  of  Irreparable   nature  and 

Ihe  purchaser  is  lo  have  the  possession  remediable   in   equitv,  by  whomsoever 

of  the  -premises  in   the  meantime,  the  committed,   and    that     equity,    havinj; 

purchaser    is    In     equity    deemed    the  jurisdiction   to  restrain  waste,  will  dc- 

owner    of   the   premises,    having    the  cree  an  account  and  satisfnclion  for  the 

same  rights  as  a  mortgagor  in  posses-  waste    committed.     Allison   &   Evans, 

lion;  and  the  vendeestands  in  Ihe  silu-  App.  77  Pa.  St.  225;  Kane  v,  Vander- 

alion   of  nn  equitable  mortgagee;  and  baugh,  i  Johns,  (N,  Y.)  Ch.  11. 

the  court  will  not  restrain  the  purchaser  The  U.  S.  circuit  court,  on  a  bill  for 

by  injunction  from   committing  waste  account  and  to  restrain  waste,  mav  en- 

by  cutting  Umber  on  the  land,  unless  he  join  the  cutting  of  timber  and  bon'ing  il 

docs  so  to  such  an  extent  as  to  render  for  turpentine,  and  under  the  stale  stal- 

!he  land  an  inadequate  securitv  for  Ihe  ute  the  injunction  mav  issue  altliough 

unpaid  purchase  money.     In  that  case  there  is  no  avemient  tlierein  of  defend- 

ihc  courtby  Masc)N,  Judge.said:  ''Un-  ant's  insolvency.     Lanier  v.   Alison.  31 

der  the  rule,  which  obtains  in  a  courtof  Fed.  Rep.  too, 

cquily.  the  defendant,  by  the  contract  of  The  mere -il legation  that  the  defend- 
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the  chief  value  of  the  land,  and  when  it  is  shown  that  defendant 
would  be  unable  to  respond  in  damages.' 

ant  is  felling  timber  of  tlie  complainant  lie,  by  his  tenantB,  \%  doing  great  injury 

is   not  enough   without    further  aver-  to  the  inheritance,  which  it  if  his  duty 

ment  as  to  rame  peculiar  value  of  the  to  prevent.     He  i»  bound  to  stop  the 

timber,  for  Kome  particular  purpose,  to  mischief,  or  be  reeponfiible  himself.    To 

warrant  an   injunction  to  restrain  the  suppose   that    an    ejectment    must   be 

defendant.     Hatcher   v.    Hamplon,    17  actualiy  commenced  before  the  injunc- 

Ga,  40.  tion   can   issue   is   certainly   an    error. 

1.  Kinsler   v.  Clarke,  i   Hill  (N.  Y.)  This  would  be  placing  the  operation  of 

Ch.  617;  Erhardt  v.   Boaro.  113  U.   S.  waste    beyond    the    reach    of   control 

S37;  Cornelius   v.  Post,  9   N.    f.  Eq.  (i  during  the   period  of  the  six  months' 

Slock.}  196;   Snyder    v.    Hopkins,    31  notice." 

Kan.  ^57;  Tainter   v.  Mayor,  iq   N.  J.  B«moTln(     Fruit    TrMin-Entry    on 

E^.  4^;  S.  P.  De    La    Croix    v.  Villere,  land     and     dicing    up    and     removing 

i:    La.   An.   39^   Natoma    etc.  Co.  v.  fruit  trees  thereon  is  waste  which  may 

Clarkin,  14   Cal.  544.      But  see  Phila-  beenjoined.  Silvan,  Garcia.CsCal.  591, 

delphia  v.  Griscom,  5  Phila.  (Pa.)  ^33.  Proper  thinning  out  of  trees  so  as  to 

The  complaint  avers  title  in  plaintiff  enhance   the   value   of   the   remaining 

to  a  tract  of  land,  that  the  p<wsession  timber     does     not     constitute    waste. 

of  defendant  is  forcible  and  unlawful,  Cowley   v.    Wellesley,    1    L.    R.,   Eq. 

that  an   action    for   forcible  entry  has  G56. 

been  commenced   by   plaintiff  against  Tonne    tr«a«    or    ULpUnea  cut   by  a 

defendants    and    is   still    pending   and  tenant  which  have  not  attained  such  a 

undetermined  and  asks  for  an  injunction  growth  bs  to  be  ranked  as  timber  does 

to  restrain  defendants  from  cutting  and  not  constitute  such  waste  as  to  warrant 

removing     timber     from     the      land,  an  injunction   when  the  trees  are  not 

without    seeking    in    this    suit    to    be  planted  for  ornament  or  shelter.     Dunn 

restored  to  the  possession,  the  object  of  v.  Bryan,  I.  R.  7  Eq.  143. 

the  suit  being  to  preserve  the  property  Timber  ftlread;  cut  ceases   to  be  a 

during  the   pendency   of   that   action,  part  of  the  really  and  Its  removal  can- 

Held,  that  injunction  lies,  although  no  not  be  restrained   by  injunction.     Van 

action  at  law  has  been  brought  to  trv  Wyck  r.  AUiger,  6  Barb.  {N.  Y.)  507; 

the  title;  that  the  jurisdiction  of  equity  Watson    v.  Hunter,  5  Johns.   (N.   Y.) 

in  such  cases  lo  grant  first  a  temporary  Ch,  169. 

and   sutraequently  a   perpetual   injunc-  Timber  cut  naeatMUT  tor  rapalia  and 

lion,  does  not  depend  upon  the  question  the  cultivation  of  the  land  will  not  be 

whether  or  not  such  action  at  law  has  enjoined.     DuvatI   v.  Waters,   i   Bland 

been  brought  that  the  rule  under  the  (Md.)  569. 

English  chancerv  sj'slem  was  the  same  TonnK  Tlmlnr, — A  tenant  for  nlnety- 

and    that    our     statute    is    not     more  nineyears  with  the  privilege  of  renewal 

restrictive.     Hicks  v.  Michael,  15  Cal.  forever,  and  with  leave  to  purchase  the 

107,  reversion  at  a  stipulated  price,  wilt  be 

One  tenuit  In  conunon  may  maintain  restrained   from  cutting  young  timber 

a    suit    to    enjoin   a   tenant   in   actual  which  constitutes  the  chief  value  of  the 

possession     from     committing     waste,  land,     Thurston   v.  Muslin,  3   Cranch 

where  the  latter  is  insolvent.     Stout  v.  (U,  S,)  C,  C.  335. 

Carry,  no  Ind,  ^14.  Timber     Upon      Pise      Lftndt. — The 

iQjnnottOD  ma7  bo  (ranted  for  Ihe  cutlingof  such  timberwhich  isvaluable 
tutting  down  and  removal  of  limber  chiefly  for  the  wood  is  not  such  a  case 
where  no  action  is  pending.  Kane  v.  of  irreparjtble  injury  as  to  warrant  the 
Vanderbui^h,  i  Johns.  (N.  Y.)  Ch.  11,  injunction,  whether  the  defendant  sets 
Kent,  Chancellor,  in  delivering  the  up  an  adverse  claim  lo  a  part  of  the 
opinion,  says:  "  Chancery  goes  greater  land  and  the  title  and  the  real  owner- 
lengths  than  the  courts  of  law  in  ship  are  in  doubt.  West  v.  Walker, : 
slaying  waste.  It  is  a  wholesome  Green  (N.  J.)  Ch.  379,  But  the  cutting 
jurisdiction,  to  be  liberally  exercised  in  of  timber  upon  pine  timber  lands  to  the 
the  prevention  of  irreparable  Injury,  and  prejudice  of  the  inheritance  constitutes 
depends  on  much  latitude  of  discretion  such  waste  as  to  warrant  relief  in 
in  the  court.  The  tenant  for  life  is  here  equity  by  injunction.  Smith  &  Fleck's 
suffering  injury  to  his  own  interest,  and  App.,  69  Pa,  St.  474- 
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wuu.  INJUNCTIONS.  WMt.. 

(a)  A  threat  to  commit  waste  will  justify  the  granting  of  an  in- 
junction, although  no  waste  has  actually  been  committed.* 

(^)  Mortgagor  and  Mortgagee. — An  injunction  may  be  obtained 
by  a  mortgagor  against  the  mortgagee  in  possession  to  restrain 
the  commission  of  acts  which  would  tend  to  depreciate  or  destroy 
the  value  of  the  estate.*  The  mortgagor  may  also  be  enjoined 
from  committing  waste  where  it  is  liable  to  impair  the  security.* 

(c)  Reversioner. — Thepreventivejurisdiction  of  acourtof equity, 
I  through  the  aid  of  an  injunction,  is  freely  exercised  to  protect 
the  reversioner  against  waste  by  the  tenant  in  possession,  whether 
the  waste  may  consist  in  an  actual  abuse  of  or  injury  to  the 
premises,  or  in  their  misuse,  or  in  their  conversion  to  uses  pro- 
hibited by  or  repugnant  to  the  terms  of  the  lease.* 

{d)  Tenants  in  Common. — An  injunction  to  stay  waste  between 
tenants  in  common  lies  in  special  cases,  as  to  prevent  one  tenant 
in  common  in  possession  from  cutting  down  timber  on  the  land, 
and  not  wanted  for  the  necessary  use  of  the  farm," 

(c)  Lessees.— \r^  the  United  States  the  ancient  doctrine  of  the 
common  law  in  relation  to  waste  has  been  relaxed  in  favor  of 
modem  tenancies,  particularly  as  to  buildings  erected  for  the 
purpose  of  trade  and  manufactures;  therefore  it  is  not  waste  for 

I  Barb.  (N.  Hastings  v.  Perrv,  zo  Vt.  371;  Bunker 

.   Warfleld,  5  j.  J.  v.    Locke,    15    Wis.  635;   Robinson  r. 

Mariih.   (Ky.)    196;  White  Water   etc.  Rufiscl.  34  Cal.  467. 

Co.  -J.  Comegys,  a   Ind.  469;  DuvatI  v.  ».   Core    v.   Bell,   10    W,    Va.    169; 

Waters.  I  Bland   (Md.)  569;    Sheridan  Scott  v.  Wharton,  j  Hen.  &  M.  (Va.) 

T!.  McMiiUen,  ij  Oreg.  150;  Erhardt  v.  35. 

Boaro,  113  U.  S.  537;  More  o.  Massini,  Ensign  -a.  Colburn,  II  Paige.  {N.Y.) 

12  Ca].    i;90i   Campbell  v.   Algood,  17  ,^04.     In  this  case  the   injunction   was 

Beav.  618;   Gibson   -u.    Smith,  2    Atk.  granted   against  the  removal  of    trees 

182.  already  cut  the  mortgagor  being  bank- 

A  landlord  need  not  wait  until  waste  rupt  and  the  timber  constituting  the 
i»  actually  committed;  for  if  he  ascer-  principal  security.  If  it  \&  not  made  to 
tains  that  the  tenant  is  about  to  com-  appear  that  the  mortgagor  is  insolvent, 
mit  any  act  which  would  operate  as  a  he  will  not  be  enjoined.  Robinson  r. 
fermaHrnl  injury  to  the  estate  Russell,  34  Cal.  467;  Brady  v.  Wald- 
the  court  wlfl  Interfere,  and  re-  ron,  2  Johns.  (N.  Y.)  Ch.  148;  Robin- 
strain  him  from  doing  such  act;  son  v.  Preswich,  2  Edw.  (N.  Y.)  Ch- 
and  whether  he  begins  or  threatens  or  246;  Salmon  v.  Clagget,  3  Bland 
shows  intention   to   commit  waste,  an  (Md.)  126 

Injunction  will   be  granted.    Taylor  on  *,    1    High     on   Injunctions,   ^   414: 

Landlord  &  Tenant,  I)  691;  Poertner  v.  Parkman  -n.   Alvardi,  34  Ala.  393;  Sfr- 

RuESel,  33  Wis.  193;  Brock  v.  Dole,  66  Daniel  v.  Callam,  71;  Ala.  327. 

Wis.   142;   McDanieis    -u.    Callam,   75  8.    Hawley  v.  Clbwes.   2   Johns  Ch. 

Ala.  327.  (N.Y.)   I2J.     The  Chakceluor  savsi 

3.    Rawlings     v.    Stewart,   1    Bland  (p.  123.)  "The  statuteof  W.  2,  13  Edw. 

(Md.)    17;    Downing   v.   Palmateer.    1  1,    ch.   22    (sess    10,   ch.   6)   gives    an 

Mon.  (Ky.)   64;   Youle  v.   Richards,  I  action  of  waste  by  one  tenant  in  coni- 

N.  J.  Eq.  (Sai.)  534;   Smith  f.  Moore,  mon  against  another.     It   is   therefore 

II  N.  H.  55;  Irwin  v.  Davidson,  3  Ired.  an  injury  recognized  by   law,  and   the 

Eq.  (N,  Car.)  311;   Nelson  v.  Pinegar,  remedy  by  injunction  Is  applicable   In 

30  III.  473;  Parsons  r.  Hughes,  12  Md.  every  species  of  waste." 

1;  Moulton  r.   Stowcll,  t6  N.   H.  221;  A  mortgagor  in   possession,  commit- 

Brown  1:  Stewnri,  i   Md.  Ch.  87;  En-  ling  waste  .ifier  a  decree  of  foreclosure 

sign  I'.  Colhurn,  II   Paige  (N.  Y.)  J03;  had   been   rendered,  bfit   before   It   h.is- 
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wut*.  INJUNCTIONS.  VMto, 

the  tenant  to  erect  a  new  edifice  upon  the  demised  premises,  pro- 
vided it  can  be  done  without  materially  injuring  or  destroying 
the  buildings  or  other  property  already  existing  thereon.'  The 
landlord  cannot  restrain  the  tenant  from  removing  a  building 
from  the  demised  premises  to  which  it  is  not  shown  that  the  land- 
lord has  the  reversion.* 

While  a  court  of  equity  has,  and  will  fully  exercise  its  preven- 
live  jurisdiction,  by  injunction,  to  protect  the  reversion  against 
waste  by  the  tenant  in  possession,  it  will  not  interfere,  unless  it  is 
shown  that  a  positive  injury  to  the  premises,  repugnant  to  the 
terms  of  the  lease,  or  a  positive  misuse  of  the  premises,  or  their 
conversion  to  uses  unauthorized,  is  contemplated  and  reasonably 
apprehended.* 

(/)  Tenant  for  Life. — Every  tenant  for  life,  at  common  law, 
where  there  are  no  covenants  to  the  contrary,  has  a  right  to  fire 
bote,  house  bote,  fence  bote  and  plow  bote,  or  the  right  to  take 
from  the  premises  the  wood  necessary  for  the  fences,  fuel  and 
necessary  buildings  for  agriculture.* 

been   executed,  maj   be   restrained   by  brook  v.Corwln,  :5  Wend.  (N.  Y.)  169; 

injunction.      Malone   v.    Marriott,    S^  Lewis  v,  Lj'mHn,  23  Pick.  (Mass.)  437; 

Ala.  486.     Stout  ti.  Currv,  no  Ind.^14.  LewU  r.  Jones,  17  Pa.  St.  262;  Daniet- 

1.    Vvinsliip  V.  Pitts,  3  Paige  (N.Y.)  1:  Pond,  ii  Pick.  (Mass.)  367. 

=59.  InttuiMi. — A   lessee   began   to   pull 

In  cases  of  this  kind  the  court  pro-  down    and    remove    a   brick   buildtnj,' 

cecds  upon   I  he  ground  of  irreparable  erected  bj' him  upon  tlie  demised  prem- 

injur^.      Doran   v.  Carroll,   11    1.  Ch.  ises.     Held,   that  o  suit  to  enjoin  him 

Rep.   379;  Lambert   v.   Lambert,  2   I.  from  so  doing  was  properly  brought  hi 

Eq.  Rep.   110;  Atty.  Gen.  -d.  Sheffield  the    lessor,    who    might    also   recover 

Gas  Co..  3  De  G.  M.  &  G.  311.   And  therein   damages   claimed  in   his  com- 

where  a  positive  stipulation  has   been  plaint.    Jungermann  v.  Bovee,  19  Cal. 

entered  into  between  the  parties,  either  354. 

party  has  a  right  to  insist  upon  its  lit-  A   partv   praying   for   an  injunction 

cral   performance   by   the   oiher,   Irre-  against  a  lessee  for  waste,  «lleBing  him- 

Rpective  of   the  question    of  damage,  self  to  be  a  purchaser  from  the  lessor 

Kemp   T'.  Sober,   1   Sim.  (U.   S.)   510;  by   deed,   must    exhibit   his   deed   and 

Tipping  V.  Eckersley,  )  Kay  &  J.  ^64;  prove   ita  execution  in  order  to  obtain 

Perrine  Ti.  Marsden,  34  Cal.  14.  an   injunction,     Loudon  ti.  Warfield,  5 

■'Any  material  change  in  the  nature  J.  J.  Marsh.  (Ky.)  lc)6. 
and  character  of  the  buildings  made  by  3.  Perrine  v.  Marsden,  34  Cal.  14; 
the  tenant  is  waste,  although  the  value  Estabrook  v.  Hughes,  8  Neb.  496. 
of  the  property  should  be  enhanced  by  8.  McDaniel  i'.  Callan,  75  Ala.  317; 
the  alteration."  Kidd  v.  Dennison,  6  Perrine  v.  Marsden,  34  Cal.  14. 
Barb.  (N.  Y.)  13;  Douglass  v.  Wiggins,  Where,  by  the  terms  of  the  lease,  the 
I  Johns.  <N.  Y.)  Ch.  435;  Brock  v.  tenant  is  not  onlv  expressly  auChor- 
Dole,  66  Wis.  14:;  Story's  Eq.  Jur.,  Ized,  but  is  required,  as  one  of  the  con- 
igij;  Willard's  Eq.Jur.  373.  sideralions  moving  the  landlord  in  it- 
It  is  waste  for  a  tenant,  whether  execution,  to  reduce  to  cultivation 
rightfully  or  wrongfully  in  possession,  during  the  term  uncleared  portions  of 
to  make  any  material  alteration  in  a  the  demised  premises,  a  court  of  equity 
building,  such  bb  the  erection  of  a  will  not  intervene  b^-  injunction  to  re- 
chimney  where  there  has  been  none,  strain  him  from  cuttmgdown  timberon 
without  the  landlord's  consent.  Brock  the  lands,  for  the  purpose  authorized  by 
:•.  Dole,  66  Wis.  142;  Davenport  v.  the  lease.  McDaniel  i'.  Callan,  75  Ala. 
Magoon,  13  Orcg.  3;  s.  c,  57  Am.  Rep.  3:7. 

1;  Farrant  r.   Lovell,  3  Atk.  ^^\  Gal-  4.     Coke    La.    416.      See    Hunt    f. 

lagher  v.  Shipley,  14  Md,  427;  Middle-  Browne.  San  &  Sc,   17S;  Coppinger  :■. 
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{g')  Act  of  God.— Vl^fitc  which  ensues  by  the  act  of  God  is  ex- 
•cusable,  as  if  a  building  is  injured  or  destroyed  by  a  storm,  trees 
broken  down  by  the  wind  or  other  like  causes,  the  tenant  is  ex- 
-disable.*  A  tenant  for  life  may  make  a  new  opening  in  a  coal 
-mine  which  has  formerly  been  opened,  but  cannot  open  a  new 
"jnine.* 

{A  J  Equitable  waste  consists  of  such  acts  of  the  tenant  as  are  of 
^manifest  injury  to  the  inheritance,  although  not  inconsistent  with 
the  legal  rights  of  the  party  commuting  them.  It  is  a  wanton 
and  unconscientious  abuse  of  the  tenant  s  rights,  ruinous  to  the 
rights  of  other  parties,  which  may  be  enjoined.'  , 

(i)  Property  in  Litigation. — Where  the  property  is  in  litigation, 
an  injunction  will  issue  to  restrain  waste,  or  substantial  or  injuri- 
ous change  in  its  condition.* 

(y  )  Adverse  Possession. — An  injunction  to  stay  waste  is  never 
-granted  against  a  defendant  in  possession  and  claiming  by  title 
adverse  to  that  of  the  plaintiff.* 

GubbliM,  9  Ir.  Eq.  304;  Calvert  v.  Ga-  People   v.    Slmonwn,   10    Mich,    xxt; 

«on,  a  Sch.  &  LeC  ^i.  Baldwin  v.  York.  71  N.  Car.  463;  Kll 

1.  Bacon's  Abr.,  Waste  (F.)  *.  Chadwick,  71  N.  Car.  310;  Akrill  v. 

a.   Clavcring     V.     Clavering,    a    P.  Selden,  i  Barb.  (N.  Y.)  316^  Felton  v. 

WmB.  389;    Whitfield   *.   Benit,   i   P.  Justice,  51  Cal.  539;  Crown  p.  Leonard, 

WmB.  340.     The  courU  of  New  York  33   Ga,  141 ;    Seymour  i>.   Morgan.  4.; 

applied     this    rule   to    an    iron    mine.  (Ga.)  loi;  ,£«/ar/e  Foster.  11  Ark. 304; 

Coates  V.  Cheever,  1  Cow.  (N.  Y.)  460,  Chesapeake  etc.  Co.   v.  Young  %  Md 

477.     II   [b   said,  "In    Sanders'  Case,  j  480;  High  on  ImunctionB  Cist  ed.l,  44  4, 

Co.  12,  it  was  decided  in  the  common  25..  262,  421  and  458. 
pleas  that  a  lessee  for  years  or  for  life,         Where  irremediable   mischief,  going 

may   dig  mines   which   are  open,   but  to  the   dcslruction  of  the   substance  of 

shall  not  open  new  ones  unless  he  has  the  estate,  is  being  done  by  the  person 

a  lease  on  them  specifically,  and  then  he  in  possession   to  an  estate  in  fifigaiion 

may  dig  them.      In  Claverine  r.  Clav-  at  law,  an  injunction  will  be  Issued  to 

erine.  2  P.  Wms.  389,  it  was  decided bv  prevent  it.     Erh.irdt  r.  Boaro,  \\\  U. 

LordChancellorKingthata  tenantfor  S.  537.     See  Storm  v.  Mann,4lohn». 

hfe  may  open  the  earih   in  new  places  Ch.     (N.     Y.)     ji;      Thompson       v 

in  pursuit  of  an  old  vein  of  coals,  when  Williams,  I  Jones  Eq.   (N.  Car.)    176; 

■the  coal  mine  had   been  opened  l)e fore  Brown  t.  Folwell,  3  ftalst.  Ch.  (N.T.) 


he  came  to  the  & 
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8.    2  Story  B   Eq.  Juris.,   ^  915;    Er-  While    an    action     of   ejectment    in 

hardt  o.  Boaro,  113  U.  S.  537:  Vane  r.  pending,  the  title  of  the  land  disputed 

Barnard,  i  Salk.  161;  b.  c,  1  Vcrn.  738;  and   undetermined   bv   a  judgment   at 

Clement  o.    Wheeler,   25   N.    H.   360;  law,    equity  mav   interfere  by  injunc- 

Packington  v.  Packington,  3  Atk.  iit;;  tion  to  restrain  'the  cutting  of  timber. 

Slrathmore  v.  Bowes,  2   Bro.C.C.SS;  the  quarrving  of  rock,  oranr  otheract 

Pettand  w.   Somerville,   2  Ir.  Ch.   2S9;  which  ism  the  nature  of  waste;  but  it 

Aston  V.  Aston   I  Ves.  264;  Marker  v.  will  not  interfere  to  disturb  the  powes- 

Marker,9llare  i;   Perrot  i'.   Perrot,  3  sion  or  prevent  the  occupant   from  the 

Atk.<u;   Robinson   v.    Lilton,   3   Atk.  cuMomary   use  of  the  premises,  or  the 

2io;    Farrant   v.   Lovel,   3    Atk.    733;  full   beneficial    enjoyment    of   all    the 

Garth  v.  Cotton,  1  Ves.  556;  Turner  v.  profits   and   advantages   of  possession. 

Wright,  1  De  G.  F.  &  J.  134,  241;;  Abra-  Snyder  v.  Hopkins,  31  Kan.  157 

hame.  Bubb,  3  Freera.  (Miss.)Ch.  S3;  B.    PilUworth    f.    Hopton,   6   Ve»  ■ 

Downshire    v.    Sandys,    6    Ves.    107;  Storm  v.   Mann,  4lohns.   (N.  Y.)  Ch. 

Wombweli   v.   Bellaavse,  6  Ves.    110;  11;     Lansing    v.     North     River    etc. 

Burgess  v.  Lamb,  16  Ves.  185.  Co.,  7  Johns,  Ch.  (N.  Y.)  164;  Netherv 

4.  Snyder  T-.   Hopkins,  3,  Kan.  557;  v.  Payne,  71  Ga.  374;  Davie*  v.  Leo,  '6 
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17.  Billi  of  peace  may  be  entertained  and  an  injunction  granted 

Vee.  7841  Talbot  v.  Hope  Scott,  4  Kaj*  defendant  in  posseBsion,  and  claiming 
&  I.  96:  Nevitt  V.  Gillispie,  i  How.  by  an  adverse  title,  from  cutting  down 
(MiM.)  loS;  Poindexter  v.  Henderson,  timber  or  exercising  other  act  of  own- 
Walk.  (Miss.)  177-  Compare  Cor-  ershio  over  his  property  till  the  trial 
neliuB  v.  Post,  1  Stock.  (N.J.)  \<fo\  and  determination  of  the  right  nt  law." 
Shubiick  11.  Guerard,  2  Dessaus.  (S.  In  a  note  to  the  report  he  reviews  many 
Car.)  Eq.  6t6.  English  cases,  none  of  which  coun- 
H  brought  ejectment  against  S  to  re-  tenance  such  a  practice,  and  says  at  the 
cover  a  piece  of  woodland.  S  set  up  close  of  his  review:  "The  only  case 
adverse  possession  for  more  than  twenty  which  I  find  decided  in  America  on 
years,  and  the  action  was  disconlinued.  this  point  is  that  of  Stevens  v.  Beek- 
II  shortly  afterwards  took  up  his  resi-  man,  i  Johns.  (N.  Y.)  Ch.  318.  It  was 
dence  in  a  house  close  to  the  wood,  and  argued  before  Chancellor  Kent,  of 
frequently  walked  in  the  wood,  turned  New  York,  who  refused  to  grant  the 
cattle  Into  It.  and  cut  the  brambles  injunction  against  the  repetition  of  the 
there.  He  cut  down  a  tree  in  the  wood,  trespass  by  defendants  who  claimed 
and  threatened  to  cut  more,  upon  which  under  an  adverse  title  or  had  no  title. 
S  tiled  his  bill  for  an  injunction.  Heid  That  eminent  judge  said  it  was  the 
(affirming  thedecision  of  the  Master  of  case  of  an  ordinary  trespass  on  land 
the  Rolls),  that  alter  \\  had,  by  bring-  and  cutting  down  timber.  The  plaintiff 
ing  ejectment,  admitted  S  to  be  in  pos-  w-os  In  possession,  and  had  complete  and 
session  of  the  wood,  the  acts  done  by  adequate  remedy  at  law.  And  If  the 
H  must  be  looked  upon  only  as  acts  of  precedent  were  once  set,  ft  would  lead 
trespass  not  putting  him  in  possession,  to  a  revolution  in  practice,  and  would 
and  that  S,  being  in  possession,  was  en-  be  productive  of  public  inconvenience. 
titled  to  an  interlocutory  injunction  to  There  was  nothing  special  or  peculiar 
restrain  him  from  cutting  timber.  In  the  case  to  call  for  this  particular  re- 
Lowndes  v.  Settle,  10  Jur.  (N.  S.)  il6;  lief." 

s.  c,  13  W.  R.  399;  33  L.  J.  (Ch.)  451,  He  concluded  his  able  note  as  fol- 
approved  and  followed.  Stanford  v.  lows:  "It  appears  from  this  review  of 
llurlslone,  9  Ch.  116.  the  decided  cases,  that  the  court  has  re- 
Equity  will  not  restrain  waste,  except  laxed  the  ancient  strictness  of  the  rule. 
upon  unquestioned  evidence  of  com-  and  has  granted  injunctions  to  restrain 
plainant'fi  title;  and  where  the  defend-  the  commission  of  trespass  in  certain 
ant  is  in  possession  under  adverse  title,  specified  cases.  These  are  where  irrep- 
or  where  complainant'stitlels  notclear.  arable  damage  might  be  the  conse- 
the  relief  will  be  refused.  Prescriptive  quence,  if  the  act  continues,  or  where 
the  tr 


title  l>eing  shown  by  the  holder  of  land,  the  trespass  has  grown  into  a 

an  injunction  will  not  be  granted  to  re-  or  where  the  principle  of  the  preven- 

strain  the  free  use  thereof  and  of  the  tion   of  a   multiplicity   of  suits  among 

minerals    thereon;     especiallv     where  numerous  claimants  was  applicable;   or 

complainant's    title   is    not    free   from  where  the  persons  cutting  timber  got 

doubt.     Nethery  v.  Payne,  71  Ga.  374;  possession  under  articles  to  purchase,  as 

Ixiwe  V.   Lucey,  l  Ir-   Eq.  93;  White-  in  15  Ves.  138;  or  where  the  trespasser 

legg  V.  Whitel^g.  1  Bro.  C;  C.  58.  colluded    with    the    tenant.     But  that 

In   Shubrick  71.  Guerard,  i   Dessaus.  without      the     special      circumstances 

(S.  Car.)  Eq.  616,  Judge  Dessau ssitre  which  have  induced  the  relaxation,  the 

says:  "Chancellor  Ruttedge  granted  the  rule   remains  in  force,  to  wit,  that   in 

injunction  in  this  case  restraining  the  case  of  trespass  committed  by  a  person 

defendant  from  cutting  timl>er  or  com-  who  is  a  mere  stranger,  orclaims  under 

mitting  other  waste   till  the   trial  and  an  adverse  title,  the  court  will  not  en- 

deterrainalion  at   law  of  the   rights  of  join  but  leave  the  plaintiff  to  his  remedy 

the   parties.     No  note    has    been  pre-  at  law." 

served  of  the   grounds   of  the  decree-        There  can  1«  no  reason  for  an  injunc- 

The   defendant   aiterwards  filed  a  de-  tion  to  restrain  the  cutting  of  timber  on 

murre'r,  but  it  was  never  argued,   the  land  pending  a  suit  to  try  the  title  to 

parlies   having   compromised.     This  is  the   land,   unless  the  defendant   is   In' 

the  only  case,  which  is  remembered,  if  solvent,  or  it  appears  that  if  the  injunc- 

the  court  of  eauityin  this  Sluie  navmg  tion  Is  not  granted  the  plaintiff  will  suf- 

cvLTgranteu  an  mjunetion  to  restrain  a  fer  irreparable  damage.  Where  there  is  a 


ib.Google 


INJUNCTIONS. 

to  prevent  a  multiplicity  of  suits  and   to  restrain   vexatious  and 
useless  litigation.' 

To  authorize  the  granting  of  an  injunction  the  plaintiff  must 
have  satisfactorily  established  his  right  at  law,  or  the  persons 
who  controvert  the  plaintiff's  right  must  be  so  numerous  as  to 
render  an  issue  under  the  direction  of  the  court  indispensable  to 
embrace  all  the  parties  concerned,  and  to  save  a  multiplicity  of 
suits.*  Ordinarily  the  court  will  refuse  to  interfere  between  two 
individuals  until  the  right  has  been  determined  at  law.^  In  con- 
sequence  of  modern  legislation  making  judgments  in  ejectment 
conclusive   unless   set   aside,  the   necessity  for  bills  of  peace  is 

freatly  diminished,  yet  there  are  cases  where  it   is  necessary  to 
le  such  bills  to  prevent  a  multiplicity  of  suits.* 
18.  HiiiBanoe  is  defined  as  anything  done  to  the  hurt  or  annoy- 
ance of  the  lands,  tenements  or  hereditaments  of  another.* 

Formerly,  courts  of  equity  restrained  a  nuisance  by  injunction 
only  in  extreme  cases,  and  generally  after  the  existence  of  the 
nuisance  had  been  established  at  law,  but  at  the  present  time  the 
courts  of  equity  of  England  and  this  country  freely  grant  in- 
junction to  abate  a  nuisance  for  the  protection  of  private 
rights,  and  to  prevent  a  multiplicity  of  suits.  The  rule  therefore 
now  is  that  where  the  injury  is  not  susceptible  of  adequate  com- 
pensation in  damages,  or  where  the  injury  is  a  constantly  recur- 
ring grievance,  a  court  of  equity  will  enjoin  its  continuance* 

complete  and  adequate  remedv  at  law,  (N.   Y.)   566;  Tenham   i'.   Herbert,  2 

3.  court   of   equitv  will    not  interrere.  Atk.  4S3.     In  the  ca»e  in  Atkins,  Lord 

Cox  I'.  Douglass,  so  W.  Vn.  i8o.  Hardwick  refused  to  interfere  between 

1.  Eldridge  V.  Hill,  3  Johns.  (N.  Y.)  two  individuals  until  the  right  wm  firat 

Ch.  181;  West  V.  New  York,  10  Paige  tried  at  law. 

'N.  Y.)  539;  Lapeer  Za.v.  Hart.  Harr.  8.  Eldridge  v.  Hill,  i  Johns.  (N.  Y,) 

'Mich.)  157;  Patterson   etc.   R.  Co.  v.  Ch.  280.     Bills  of  peace  are  intended  to 

Jersej  City,  I   Stock,  (N.  J.)  434;  Ded-  supptv  a  defect  in  the  common  law  bv 

man  v.  Chiles,  3  Mon.  (Kj'.)  426;  Bath  reason  of  which  a  judgment  in  eject- 

r'.   Sherwin,  1   Prcc.  Ch.  161;  Ewetine  ment   was   not   a   bar  to  a  second  or 

Hospital  I'.  Andover.  I  Vern.  s66;  Hun-  other  action.     This  rule  i«  chanced  bv 

llngton  r.  Nicholl,  jjohns.  (N.  Y.)  566;  statute  and  a  judgment  reguiorlj' ren- 

Tenham  v.   Herbert,  2  Atk.  4S1.     Sec  dered  is  a  bar  unless  set  aside. 

Minorp.  Webb,ioAbb.(N.Y.)Pr.iS4.  4.  Tenham   v.   Herbert,  a   Atk.  4S3. 

a.  Eldridge  if.  Hill.  2  Johns.  (N.  Y.J  "Where  a  man  sets  up  a  general  exclu 
Ch.  181.  Chancellor  Kent  says  sive  right,  and  where  the  persons  who 
(p  282):  "A  bill  of  pence  enjoining  controvert  it  are  very  numerous  and 
litigation  at  law  seems  to  liave  been  al-  he  cannot  by  one  or  two  actions  at  law 
lowed  only  in  one  of  these  two  cases;  quiet  that  right,  he  may  come  into  thi* 
cither  where  (he  plaintiff  has  already  court  first,  ...  as  in  dispute' 
satisfactorily  established  his  right  at  between  lords  of  manors  and  their  ten- 
taw,  or  where  the  persons  who  contro-  ants,  and  between  the  tenants  of  one 
sort  it  are  so  numerous  ns  to  render  an  manor  and  another;  for  in  these  cases 
issue  under  the  direction  of  the  court  there  would  be  no  end  of  bringing 
indispensable  to  embrace  all  the  parties  actions  of  trespass  ,  since  each  ai'iion 
I'oncerned  and  to  save  a  multiplicity  of  would  determine  only  the  particular 
suits."  Lord  Bath  t.  Sherwin,  i  Bro.  right  In  question  between  the  plaintiff 
P.  C.  266;  Eveline  ;■.  Andover,  1  Vern.  and  defendant." 
266;  Lcighton  i'.  Lcighton,  i  P.  Wms.  6.  3  Bl.  Com.  216. 
571;  Huntington  v.  Nicholl,  3  Johns.  8.  Dent  v.  Auction  Mart  Co.,  35  L. 
R2d 
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T.  (Ch.)  555;  HeUkdl  r.  Gross.  3 
Brewst.  (Pa.)  430;  ».  c,  7  Phila.  (Pa.) 
317;  Bunnell's  Appeal,  69  Pa.  St.  S9l 
New  York  v.  Mapes,  f>  Johns.  (N.  V.) 
Ch.  46;  Mohawk  etc.  R.Co.  v.  Arlcher, 
6  Paige  <N.  Y.)  83;  Dana  v.  Valentine, 
5  Mel.  (Mass.)  8;  Elmhiaat  v.  Spe       " 


i  G.  iy,  Broadbent  v.  Imperial 
■  De  G.  M.  h  G.  436;  Reynolds 
,  V.  Clarke,  3  Ld.   Raj'm.   1393;  Wesl 


I  II.  Woodcock,  5   M.  &  W.  587;  Earl  of 


□f  Lakevlew  v.  Li<z,  44  111,  81;  Rem- 
ington V.  Fo»ter,4i  Wie.  60S;  Powell  v. 
Foster,  59  Ga.  790;  Parker  f .  Winnipi- 
seogee  etc.  Co..  J  Black  (U.  S.)  545; 
Bruce  V.  Delaware  etc.  Co.,  19  Barb. 
(N.  Y.)  vj\\  Bostock  V.  N,  Staff. 
R.  Co.,  3  Sm.  &  G.  183;  Atty.  Gen. 
V.  Southampton,  i  Gift  363.  In 
McCord  V.  Iker,  11  Ohio  388,  the 
supreme  court  of  Ohio  savs:  "The 
ground  upon  which  the  interference  of 
a  court  of  equity  is  invoked  is  that  the 
mischief  to  complainant's  property  is 
irreparable  and  that  actions  at  law  fur- 
nish no  adequate  relief.  Whilst  this  is 
an  admitted  ground  of  equity  jurJEhdic- 
tion,  courts  of  chancery  will  carefully 
abstain  from  interference  where  the  in- 
jury wilt  support  an  action  at  law  un- 
less the  partv  seeking  such  aid  brings 
himself  withm  the  clearest  principle  of 
equitable  relief.  But  if  it  be 
necessary  to  prevent  a  permanent  in- 
jury to  property,  or  its  entire  ruin 
from  the  erection  and  continuance  of 
a  nuisance,  and  the  law  cannot  pre- 
venttheevll,  equity  will  interfere,  al- 
though the  property  itself  may  tie 
of  small  value."  See  also  Dana  t>. 
Valentine,  5  Met.  (Mass.)  8;  New 
York  V.  Mapes,  6  Johns.  (N.  V.)  Ch. 
46;  Arnold  v.  Klepper,  S4  Mo.  173; 
Rhea  v.  Forsyth, 37  Pa.  Si.  503;  Porter 
r.  Wilham,  17  Me,  192;  Mohawk  etc. 
R.  Co.  V.  Artcher.  6  Paige  (N.  Y.)  83; 
Carlisle  V.  Cooper,  31  N.  J.  Eq.  576; 
Norris  v.  Hill,  I  Mich.  102;  Davis  i>. 
Londgreen,  8  Neb.  43;  State  I'.  Mobile, 
S  Port.  (Ala.)  179;  s.  c,  30  Am.  Dec. 
\f<i,;  Whitfield  V.  Rogers.  26  Miss.  84; 
Robeson  r.  Pittenger,  i  Green  (N.J.) 
Ch.  57;  8.  c,  32  Am.  Dec.  413. 

JorUdletloii. — The     ground    of    the 
jurisdiction    of   a    court   of  equity   to 

of  a  private  nuisance,  is  its  ability  to 
afford  more  complete  remedies  than 
courts  of  law.  It  interferes  only  when 
there  is  immediate,  pressing  necessity 
lor  the   prevention  of  an   injury,  inca- 


pable of  adequate  compensation  in 
damages  at  law,  or  such  as,  from  ilM 
continuous  or  permanentmischief.muft 
occasion  a  constant,  recurring  griev  - 
ance,  which  cannot  be  otherwise  pre- 
vented than  by  an  injunction.  When 
the  thing  sought  to  be  restrained  is  not 
unavoidably  and  In  itself  obnoxious, 
but  only  that  which  may,  according  to 
circumstances,  prove  so,  then  the  court, 
will  refuse  to  interfere  until  the  matter 
has  been  triedat  law.  Ogletree  ».  Mc- 
Quaggs,  67  Ala,  584;  Kingsbury  ;. 
Flowers,  65  Ala.  484;  St.  James  ».  Ar< 
rington,  36  Ala.  54JS;  Rosser  v.  Ran- 
dolph, 7  Port.  (Ala.)  i\%\  Ferguson  :■. 
Selma.  43  Ala.  400;  Dorscy  ti.  Allen, 
85  N.  Car.  358;  6.  c.,  39  Am.  Rep.  704; 
Green  v.  Lake,  54  Miss.  540;  s.  c. 
38  Am.  Rep.  378;  Demarest  -v.  Hard- 
ham,  34  N.J.  Eq.  469;  Rav  ti.  Lynes, 
10  Ala.  64;  Van  Bergen  v.  ^an  Bergen, 

'   ■         Ch.  (N.  Y.)  jE 
Stock.  (N.J.)  1! 

And  another  ground  of  the  jurisdic- 
tion of  equity,  in  assuming  to  restrain 
nuisances  is  the  imperative  necessity  of 
preventing   irreparable    injury    and    :i 


t  lav 


State 


Mobile,  5  Port.  (Ala,)  279;  1  High  on 
In;,,  4739;  2  Story's  Eq.,  %  935.  It  i^ 
the  exercise  of  an  extraordinary  power. 
which,  as  was  long  ago  said  by  the  court 
of  equity,  should  \k  ''cautiously  and 
sparingly  exercised. "  Ray  v.  Lynes,  10 
Ala.  63.  An  injunction, therefore  of  a 
private  nuisance  will  geperallj  be 
granted  only  where  there  Is  a  strong 
and  mischievous  case  of  pressing  ne- 
cessity, and  not  because  of  a  trifling 
discomfort  or  inconvenience  Fuffered  by 
the  party  complaining.  Coker  -v.  Bit^e. 
9  Ga.  425;  s.  c,  54  Am.  Dec.  347,  note; 
St.  James's   Church   v.    Arrington,  36 

In  the  case  of  Earl  of  Rlpon  v.  Ho- 
bart,  3  Myl.  &  K.  cited  in  ^  Story's  Eq., 
fj  914,  note  I,  Lord  Brougham  says 
that  "No  instance  can  be  produced  of 
Ihe  interposition  of  courts  of  equity  by 
injunction  in  the  case  of  an  eventual  or 
contingent  nuieance."  See  Laugheim  t-. 
Lamasco,  6  Ind.  223;  Dunning  f.  Au- 
rora, 40  III.  481 ;  Lake  View  v.  Lcti,  44 
111.  81;  Kirkman  v.  Handy,  11  Humph. 
(Tenn.)  406;  Rhodes  v.  Dunbar,  57  Pa. 
St.  274. 

In  Ihe  leading  case  of  Earl  of  Ripon 


Lord  Chancellor  uses  this  language: 
"If  the  thing  sought  to  be  prohibited  1:^  in 

itself  a  nuisance,  the  court  will  interfere 
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to  stay  irreparable  tnisehlef,  without  thus,  the  parlies  owning  adjoining  lots 
wkiting  for  the  result  of  a  trial,  and  in  a  village,  the  court  refused  to  enjoin 
will,  according  to  the  circumsianceti,  the  defendant  rram  building  a  wall  in 
direct  an  issue  or  allow  an  action,  and  front  of  her  own  lot,  although  partly 
if  need  be,  expedite  the  proceedings  the  constructed  nilhin  the  surveyed  limitf 
injunction  being  in  the  meantime  con-  ofthe  highway, and  obitructlngtheora- 
tinued.  But  where  the  thing  sought  tor's  carriage  road  from  his  house  to 
to  be  restrained  is  not  unavoidable  and  the  main  street,  when  a  few  rods  dis- 
in  itself  noxious,  but  only  something  tant  he  had  another  way  equally  avail- 
nhich  may,  according  to  circumstances,  able  and  in  daily  use;  and.  although 
prove  so,  the  court  will  refuse  to  the  obstructed  way  added  somewhat  to 
interfere  until  the  matter  has  been  the  beauty  of  the  premises,  the  court 
tried  at  law,  generally  by  an  action,  holding  the  injury  to  lie  a  mere  fancy. 
though  in  particular  cases  an  issue  may  Sargent  w.  George,  j6  Vt.  617. 
be  directed  for  the  satisfaction  of  the  Bun  kud  FrlTy.— When  lots  are  laid 
tourt  where  an  action  could  not  be  out  in  a  city  with  an  established  front- 
framed  so  as  to  meet  the  question,"  See  age,  those  who  purchase  inside  lots  do 
Porter  n.  Whitham,  17  Me.  291;  Van  so  with  the  expectation  that  the  owners 
Rergen  i>.  Van  Bergen,  3  Johns.  (N,  of  corner  lots  will  build  in  accordance 
Y.)  Ch.  a8j;  Rheo  r.  Forsyth,  37  Pa.  with  the  established  frontage;  and  if 
SI.  503;  Arnold  !>.  Klepper.  14  M0.173;  they  change  their  frontage,  and  so 
Mammoth  etc.  Co.'s  Appeal,  54  Pa.  St.  build  as  to  cause  the  rear  of  their  lots 
;  Rochester  v.  Curtis*,  1  Clarke  to  abut  upon  the  inside  lots,  equity  will 
.  Y.)  Ch.  336;  McCord  v.  Iker,  la  so  control  the  location  of  thdr  out 
Ohio  387;  White  v.  Forbes,  Walk,  buildings  as  to  prevent  them  from 
(Mich.)  Mi;  Pennsylvania  R.  Co.  w.  interfering  with  the  enjoyment  of  the 
New  York  etc.  R.  Co,,  8  C,  E.  Green  occupant  of  the  inside  lots.  Cook  r. 
(N.J.)  157;  Sprague  D.  Rhodes,  4  R.  I.  Benson,  63  Iowa  170.  See  also  Rand 
301.  V.  Willier,  19  111.  App.  395;  Keitopsky 

InatuiBa — KolM — Orowdi, — A  circus,  v,  Davis,  37  La.  An.  174. 
the  performances  in  which  were  to  be  TBetory. — A  bill  was  filed  by  the  ap- 
camed  on  for  eight  weeks,  was  erected  pellee  against  the  appellants  for  an  in- 
near  the  plaintiff's  house,  and  the  per-  junction  to  perpetually  restrain  injury 
Ibrmances,  which  took  place  every  to  the  complainant's  property,  brought 
evening,  lasted  from  about  half-past  alwut,  aa  alleged,  by  the  manufacturing 
i«ven  till  half-past  ten.  It  was  proved  of  vitriol  and  sulphuric  acid  In  a  factory 
that  thenoise  of  themusicand  shouting  upon  premises  adjoining  those  of  the 
in  the  circus  could  be  distinctly  heard  complainant,  conducted,  controlled  and 
all  over  the  plaintiff's  house,  and  was  operated  by  T.  C.  C.  and  The  C.  C. 
loud  that  it  could  be  heard  above  and  F.  Co.  After  averring  the  injury 
.__   ...   .,._    .,... -_  ..             _,_,_...._ ^ii,i\ 


S:- 


the  conversation  in  the  dinine  room,  to  the  complainant's  property,  the  b 
though  the  windows  and  shutters  were  prayed  "that  they  may  upon  tlicir  sev- 
closed,  and  several  persons  were  talking  era!  and  respective  corporal  oaths  an- 
in  the  room.  Ncfii  {affirming  the  swer  the  premises,  and  that  they  may 
decision  of  Malins.V.  C),  that  this  was  set  forth  and  discover  whether  the T,  or 
such  a  nuisance  as  the  court  would  one  of  them  (and  If  one,  which  one'),  do 
restrain  by  injunction.  Ifthe  evidence  not  conduct,  control  and  operate  a  fac- 
is  satisfactory,  the  court  will  grant  an  tory  at  the  place  hereinbefore  men- 
injunction  against  a  nuisance  without  tioned.  wherein  vitriol,  sulphuric  acid 
having  the  question,  whether  there  is  a  or  sulphurous  acid,  or  some  of  these 
nuisance.tried  beforea  jury.  lochbald  products  are  made;  and  that  they  may 
1:  Robinson  and  Inchbald  i>.  Barring-  lie  perpetually  enjoined,  restrained  and 
ton.  4  Ch.  38S.  prohibited  from  keeping  up  and  main- 

A  DtdnaM  lauudrT  in  the  basement  of  taining  the  aforesaid  factory,  and  from 

a  building,  so  conducted  as  to  injure  the  making  vitriol,  sulphuric  and  aulphur- 

liusincss  of  the  occupant   of  the   next  ous  acid,  and  other  obnoxious   and  un- 

ntory  may  be  enjoined  as  a   nuisance,  wholesome  products  in  the  place  where 

Warwick   v.  Wah    Lee,   31    Leg.   Int.  the  said   factory  is   situated;  and  that 

(Pa.)  168;  s.  c,  12  Pitts.  L.  J.  (Pa.)  27  ;  your  oratnr   may  have  such  other  and 

S.  P.  Richardson  z:  Obcrholtzer,  3  W.  further  relief  as  his  case  may  require." 

N.  C.  (Pa.)  333.  The     defendants    each    severally    de- 

Thc  injurv  must  be   actual.  Euh<:tan-  murred    to    this    bill,    mainly  on    the 

lial.  not  tecEinicnl.  nor  inconsequential;  ground  of  multifariousness,    fftidt  ist. 
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INJUNCTIONS. 

Th«t    the    demurrers    were     properly  properly  Issued  restraining  its  contirm- 

ovemiled   by   the    court    below.     2nd.  ance.    bunsbach  11.  Hollister,  1  N.  Y. 

That  the   averments  of  the  bill  in  re-  S.  94. 

gard  to  the  nuisance  and   injury  com-  Electric   LtgHt    Station.— Defendant 

plained  of  were  sufficient  to  warrant  operated  an  electric  light  station  before 

the  granting  of  relief   by   injunction.  pfaintiiTpurchased theadjolnlnghouses, 

Chappell    etc.    Co.    c.    Funk,    57     Md.  but    later     erected      an    extension    and 

465.  placed    therein    a  400 -horse power   en- 

Brlok. — Where      one    manufacturing  ginc  and  a  sixteen-foot  cog-wheel.  The 

brick  upon  his  lands  uses  a  process  in  machinery  could  havebcen  driven  with, 

burning  by   which   noxious   gases   are  smaller  engines  and  bells,  with  a  little 

generated,  which    are    borne    by    the  injury   to   ]>laintift"'B  property,  but  the 

winds  upon  the  adjacent  lands  of  his  larye  engine   and   wheel  caused  a  jar 

neighbor,  injuring  and  destroying  trees  and  annoying  noi«es  after  night,  witil- 

ana  vegetation,  this  is  a  nuisance,  and  out  causing   permanent   injury  to   the 

the    parly   injured    is    entitled    to    an  building.    The  extension    and    engine 

injunctisn  to  restrain  the  use  of   the  were    propurlv     constructed    and    the 

process  complained  of.      Campbell   v.  business  carelully  conducted.     Smaller 

Seaman,  63  N.  Y.  <i8  Sick.)  tfi%\  s.  c,  engines  would  occupy  more  space  and 

JO  Am.  Rep.  ii63r.     See  also   Walter  v.  require  greater    expense.       Defendant 

Selfe,   4    De   G.   &   S.   315;  Cavey  v.  had  invested   about   (200,000,  and  fur- 

Ledbiller  13  C.  B.  (N.  S.)  470;  Pollock  nished  light  to  the  ciE^  and  many  mi;r- 

II.  Lester,  11   Hare  2te;  Beardmore  v.  chants.      New    buildmgs    were    under 

Tredwell,3i  L.T.  (N.  S.jSgj;  Hutchins  construction,  into  which  defendant  in- 

T>.  Stnith,63  Barb.  (N.  Y.)  251;  Weir's  tended    removing,    when     (he    atalion 

Appeal,  74    Pb.  St.  2to;   Mulligan    v.  complained   of  would  be  discontinued. 

Elias,   IJ    Abb,   (N.   V.)    N.    S.    i.w-  Held,  that   while   defendont's   business 

And   It  is  no   reason   for  refusing   an  was  a  nuisance  and  should  be  restrained, 

injunction    In    such    a    case   that    the  in  view  of  the   fact  that  compensation 

fumes    tend    to    neutralize    a  malaria  in  damages  could   be   made,  and  that 

existing    Jn    Uie    locality,  or   that    the  great  toss  to  the  defendant  and   incon- 

place  is  a  manufacturing  place,  nor  will  venience  to  the  public  would  result  from 

relief  be  denied  on  the  ground  that  the  its  immediate  suspension,  time  should 

nuisance  existed    before    the    plaintilT  be  given  defendant  lo  remove  its  plant 

acquired  his  property  or  built  his  house  before  the  judgment  should  take  effect, 

at  least,  where  there  is  not  shown  so  Braender  t.  llarlem  Lighting  Co.,  2  N. 

long  a   continuance  as   to  establish   a  Y.  S.  241;. 

prescriptive  right.  Mulligan  v.  Ellas,  TriAlnc  muiknce.— I'bc  amount  of 
12  Abb.  (N.  V.)  N.  S.  259.  It  has  annoyance  which  will  indnce  Ihc  court 
however  been  held,  that  brick  making  to  interfere  between  the  owners  of 
being  a  useful  and  necessary  employ-  adjoining  buildings  discussed  and  de- 
ment, will  not  be  restrained  by  injunc-  fined,  and  the  nature  and  value  of  evi- 
lion,  although  carried  on  in  the  dence  in  such  cases  considered. 
outskirts  of  a  city,  because  it  occasions  Where  a  trifling  trespass  or  an 
some  discomfort  or  even  some  injury  interference  with  an  ancient  right  has 
to  (hose  residing  in  the  vicinity,  been  submitted  to  for  six  years,  the 
lluckenstine's  Appeal.  70  Pa.  St.  102;  court  will  not  exercise  its  jurisdictionr 
».  c,  10  Am.  Rep.  66S.  See  Attv.  hut  will  leave  the  plaintiffs  to  their 
Gen.  V.  Cleaver,  18  Ves.  219;  Scl-  rights  at  law.  Decree  of  (he  master  of 
lers  V.  Parvis  etc.  Co.,  30  Fed.  Rep.  the  rolls  reversed.  Gaunt  v.  Fynney, 
164.  8  Ch.  8. 

Blawluf     taud. — Defendant      main-  TamporaiT  HnlMUioe. — The  owner  or 

tained  on  uncovered  pile  of  moulding  lessee  of  houses  let  or  sublet  to  weekly 

Hand   near  plaintiif's   residence,    from  tenants    cannot     maintain    a    suit     to 

which  sand  was  blown  when  the  wind  restrain  a  temporary  nuisance,  such  as 

was    in    a    certain    direction,   causing  the    noise    of   machinery   in   adjacent 

ince     and     discomfort     to     the  premises,    but — Semble,    such     a    suit 

'S  of  such  residence,  and  injury  to  could     be    maintained     by    a    weekly 

the  furniture.     Hrld,  that  while  such  tenant  if  the  nuisance  were  of  such  a 

was   lawful   if   properly   conducted,   a  nature  at  to  be  injurious  to  his  health 

finding  that  the  same  was  so  improperly  or  comfort.    Jones  n.  Chap[>ell,  10  Eq. 

conducted  as  to  constitute  a  nuisance  •.y.y 

wag  warranted,  and  that  an  injunction  LavtU  Bndnet*, — The  erection  of  a 
82i) 
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IXJUA'CTWNS. 


y  statute. 

t-annot  be  enjoined  ae  a  nuisance, 
iaust  V.  Passenger  R.  Co.,  3  Phila. 
<  Pa.)  164.  See  Richards'  Appeal,  5; 
Pa.  St.  105. 

Tlie  use  of  a  snow  plou)fh  and 
n  wee  ping  machine  for  cleaning  tlie 
streets  of  New  Vork  will  not  be  en- 
Joined  as  a  nuis.incc.  Johnson  i'. 
Christopher  etc.  R.  Co.,  7  N.  Y.  Da. 
Reg.  439. 

But  an  unauthorized  occupation  of  a 
sireet  by  a  railroad  track  company  is  a 
-  -'-----■.«  fer  sf  which  will  be  enjoined. 


Leg.  Int.  (Pa.)  23S; 
(Pa.)  4S9.  So  where  a  lawful  bus  in  e*s, 
»uch  as  that  of  tinsmith  and  fheet-iron 
worker,  is  carried  on,  at  unreasonable 
hours,  to  (he  annoyance  and  discomfort 
of  the  neighbors  and  until  it  becomes  a 
nuisance,  equity  will  inlerfere  by 
injunction.  Dennis  r.  Eckhardt,  3 
Grant  (Pa.)  390;  s,  c,  11  Am,  L.  Reg. 
166. 

Nulianaa  par  ■•. — The  rule  has  long 
been  recognized  as  quite  dliTerent  where 
the  thing  sought  to  be  prohibited  is  fer 
-le  a  nuisance,  and  where  it  is  not 
unavoidably  noitious  in  itself,  but  may 
prove  BO  according  [ocircumstances,  or 
otherwise.     In  the  first  class  of  cases  an 


'r  has  been  tried  at  law.  St. 
James's  Church  !■.  Arrington,  36  Ala. 
546;   Adams'   Eq.    ;7th   Am.  eJ,)    iii. 

The  cases  are  numerous  where  equity 
has  intervened  to  prevent  the  carrying 
on  of  a  business  or  vocalion,  although 
lawful  In  itself,  on  the  ground  of  its 
being  obnoxious  to  the  health,  comfort 
or  convenience  of  neighboring  resi. 
dents,  by  reason  of  disagreeable  noises, 
offensive  odors,  noxious  gases  and  the 
like.  Babcock  r.  N.  J,  etc.  Co..  c,  C.  E. 
Green  (N.  J.)  jgfi;  Atty.  Gen.  i'. 
Steward,  t  C.  E.  Green  (N.  J.)  40?; 
Cleveland  v.  Citizens,  ;  C.  E.  Green 
<N.  J.)  201;  Ro(s  I-.  fiutler,  4  C,  E, 
"      n  (N.J,)  294;  Robinson  v.  Baugh, 


■(Vj  Barb,  (N.  Y.)  151;  White  f.  Cohen, 
I  Drew  313;  Soltan  v.  De  Held,  i  Sim. 
N.  S.  133. 

No  j{eneral  rule  can  be  laid  down 
sulliciently  specific  and  certain  to  apply 
lo  ^itl  t;ises;  inii.  ns  often  said,  each  case 


must  be  decided  upon  its  own  particular 
Ktale  of  facts,  and  the  whole  question 
must  tie  largely  one  as  to  degree,  being 
determined  in  the  light  of  human 
experience. 

Where  the  Injury  complained  of  is  not 
a  nuisance  fer  se.  but  tnay  become  so 
by  reason  of  circumstances — being 
uncertain,  indefinite  or  contingent- 
equity,  as  we  have  said,  will  not  inter- 
fere. Laughlin  v.  Lamaeco,  6  \tA. 
323;  Lake  View  v.  Letz,  44  III.  81: 
Kirkman  r.  Handy.  11  Humph.  (Tenn.) 

£06;  Dunnig  i'.  Aurora,  40  III,  481: 
;iven  f,  Melmoth.  i'nxm.  (Miss.)  Ch. 
^o^;  Rhodes  v.  Dunbar.  ^7  Pa.  Si.  174: 
Tliebaut  r.  Canova,  II  ^la.  143;  Simp- 
son V.  Justice,  8  Ired.  (N.  Car.)  Ei). 
lis;  Duncan  v.  Havs.  7  C.  E.  Green 
(?J.  J.)  15;  Mohawk  Co.  v.  Utica  etc. 
R.Co.,6'Paige  (N.   Y,)   554;   Earl  of 


and   when   it   preponderates   over  the 

generally  t>e  granted.  Dorse  v  r. 
Allen.  85  N.  Car,  s.qS;  s.  c,  39' Am. 
Rep.  704.  It  is  a  rule  of  universal 
lecognitLon,  that  in  doubtful  cases  an 
injunction  will  always  be  denied,  or 
dissolved  on  motion  when  granted  ad 
interim.  A  very  strong  case  musl. 
therefore,  be  made  by  the  bill,  and  if 
there  be  a  reasonable  doubt  as  lo  the 
probable  effect  of  an  alleged  nuisance. 
either  on  the  proof.  afRdavits.  or  on  the 
construction  of  the  facts  stated  in  (he 
bill,  there  will  be  no  interference  unt'i 
the  matter  is  tested  by  experiment  in 
the  actual  use  of  th?  property.  Wood 
on  Nuisances,  j^  796-117. 

The  erection  on  defendant's  lot  of  a 
two  story  wooden  house,  and  its  use 
thereafter    ai    a    gin   house,   is   not  a 


re,  but  is 


wful  e 


by  appellees  of  their  dominion  over 
their  property,  against  which  adjoinin;; 
proprietors  cannot  complain,  unless  it 
is  shown  that,  from  the  peculiar  manner 
of  its  erection  and  use,  irreparable 
injurv  will  result  to  them.  Rhodes  r, 
Dun&ar,  57  Pa,  St.  174, 

See  also,  as  to  what  constitutes  a 
nuisance  frr  se.  Quinn  v.  Electric 
Light  Co.,  140  Mass.  106;  Shiverv  r. 
Streeper  (Fla,),  3  So.  Rep,  8'>5.  'and 
note;  Appeal  of  Art  Club  (Pa.),  13 
Atl.  Rep,  S37;  Gilford  v.  Hospital,  1  N. 
Y.  Supp.  448;  Dunsbach  n.  Hollister,  1 
N.  Y.  Supp.  94;  Rogers  v.  Elliott,  146 
Mass.  349;  Burke  v.  Smith  (Mich,),  37 
N.  W,  Rep.  83S;  Cook  v.  Anderson 
(Ala.).  4  So,  Rep,  713. 
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INJUNCTIONS. 

(a)  Nuisance  at  Law. — The  wrong  complained  of  must  be  a 
nuisance  at  law  for  which  damages,  if  only  for  a  nominal  sum. 
could  be  recovered,* 

There  are  cases  where  the  plaintiff  could  have  no  remedy  at 
law,  in  which  a  court  of  equity  will  grant  relief,  as  where  a  right 
is  violated,  which  should  be  protected,  and  irreparable  injury 
would  result  from  the  failure  of  the  court  to  grant  relief.* 

Relief  will  not  be  given  where  the  benefit  to  the  public  to  be 
deprived  from  the  existence  of  the  thing  complained  of  out- 
weighs the  private  inconvenience.^  So  where  either  party  may 
suffer  by  the  granting  or  withholding  of  an  injunction,  the  rule- 
in  equity  requires  the  court  to  balance  the  inconvenience  likely 
to  be  incurred  by  the  respective  parties  by  means  of  the  action 
of  the  court,  and  to  grant  or  withhold  the  injunction  according 
to  a  sound  discretion.* 

In  the  cases  of  private  nuisance,  the  jurisdiction  of  courts  of 
equity  and  of  law  is  often  concurrent,  though  many  cases  will 
sustain  a  legal  action  which  would  not  justify  relief  in  equity.* 

(i)  The  fears  of  mankind,  said  Chancellor  Hardwick,  though 
they  may  be  reasonable  ones,  will  not  create  a  nuisance.*  This 
statement,  however,  is  a  subject  to  some  qualification.  As  where 
powder  is  kept  in  large  quantities  within  a  town  or  near  where  a 

A  e<Ml  r«rd  adjoining  a  private  redi-  comrort  of  human  exiijtcnce.  The 
dence    is     not    per     se    a     nuisance,    court  of  chancery  will  retitrain  the  ci 


Russell  V.  Popham,  4  Ch.  Dec.  (N.  Y.j  tinuance  of  a  nuisance  by  injunction. 

So;  B.  c,  N.  v.  Leg.  Obe.  273.  wherever  Eubstantlal  damages  might  be 

The  erection  of  a  blacksmith's  shop  recovered  in  respect  of  it  \ty  an  action 

in  a  city  is  not  a  nuisance  per  sc  which  at    law.      An    injunction    granted    In 

will  be  enjoined.     Raub  i'.  Tammany,  restrain    the    issuing   of    smoke     ami 

S   Luz.  L.  Reg.  (Pa.)  114;  s.  c,  1    Leg.  effluvia   from   a   factory  chimney,  and 

Chron.  (Pa.)  80.  the    making  of   noise   in   the   factory. 

But   the   erection   of   a    fat    boiling  although   it   was  situated   in  a  manu- 

establUhmenl   in   a   city  is   a  nuisance  facturing   town;  it   being   proved   that 

ffrte,aTid  will  be  enjoined.     Peck  v.  such  smoke,  effluvia  and  ncisc  were  a 

Elder.  3  Sandf  (N.  Y.)  116;  s.  c., f>  Ch.  material  addition  to  previously  existing; 

Dec.  (N.  Y.)  38.  nuisances.     Crump   :■.  Lambert,  3   Eq. 

1.  Kilmovev  t.  Thackerv,  ;   Bro.  C.  401). 

C.  6^;  Bathuret  f.  Burden.'-  Bro.  C.  C.  a.  Dykt 

r^.     Thus  a  swamp  from  which  muhiria  Wood    r.   yulcHffe.  S  "Eng. 

is    exhaled,    causing    sickness    in    the  217;  Ripon    :■.  llolbart,  3   My].   &   K. 

neighborhood,  i«  not  in  law  a  nuisance  17^. 

-.0  long  as   it    remains   in   a     natural  S.  Eason  r.  Perkins.  J  Dev.  (N.  Car. . 

slate.      When,   however,   the  part j'   in  Eq.iS;  Wilder   i-.  Strickland,  2  Joni- 

possession  does  any  act  upon  the  land  fN.  Car.)  Eq.  386;  Atty.  Gen.  v.  Lta'- 

which  increases  the  Injurious  effccls  he  Heirs,  3  Ired.  [N.  Car.)  Eq.  302. " 

becomes    liable.       Cooley    on     Torts.  i.  Richards'  Appeal,  57   Pa.  St.  lo^. 

ifi';.  See  Eastman  1:  Amoskeag  Manuf.  Co.. 

Smoke,  accompanied  with   noise   or  47  N.  II.  71. 

with   noxious  vapor:  noise  alone;  and  B.   Parker    v.    Wlnnip.  etc.    Co.,    ; 

offensive    odors     alone,   although    not  Black  (U.  S.)  545.   Compare  lloismau 

injurious  to  health,  may  severally  con-  t.  Boiling  Spring  etc.  Co.,  14  N.  I.  Eq. 

sTilute     a     nuisance.      Tlie     material  (i  McCart.)  335;    Burnhum   ;'.   Kemp- 

(|uestion   in  alt  such  cases  is,  wliether  ton,  44   N.    11.   78:  Gardner   v.   New- 

thc   annoyance    produced    is   such    a>  burgh,  2  Johns,  (N.  V,)  Ch.  1O2. 

materially  to  interferewith  the  ordin.irv  fl.  Garth  r.  Cotton,  3  .\lk.  751. 


ib.  Google 


VnlMim.  INJUNCTIONS.  Kni««, 

number  of  people  reside,  so  as  to  render  the  powder  dangerous 
to  the  lives  of  the  citizens  in  case  of  an  explosion  either  by 
accident  or  danger.* 

(c)  Legal  Right. — Where  a  clear  legal  right  is  injured,  and  there 
is  danger  of  its  being  destroyed,  an  injunction  ordinarily  will  be 
granted.* 

((/)  Preventive. — A  court  of  equity  exercises  its  jurisdiction  to 
prevent  a  nuisance,  therefore,  where  the  wrong  has  been  com- 
mitted it  will  not  exercise  its  jurisdiction  unless  to  prevent  its 
repetition,  or  where  the  nuisance  itself  is  continuous.* 

(f)  Where  a  building  itself  is  not  a  nuisance,  its  erection  will 
not  be  enjoined  because  it  may  become  a  nuisance  by  the  use  to 
which  its  occupants  may  put  it.* 

1.  Myer»  v.  Malcolm,  6  Hill  (N.  Y.)  right  of  the  plaintiff  it  not  clear,  or  the 

192;  Hepburn   v.   Lordan,  1   H.  Sc   M.  law    relating    to    the    case    doubtful. 

345;  Bradley   v.  People,  36  Barb.  (N.  Higbee  v.  Cemden  etc,  R.  Co.,  20  N.  |. 

Y.)72.  Eq.«s. 

S.  Walker  f.  Brewster,  L.  R.,  j  Eq.  4.  Atty.  Gen.  Steward,  10  N.J.  Eq. 

Cas.   25;  Herz   v.   Bank.   3   Giff.   686;  415. 

Goose   V.   Bedford,   21   W.  R.  449.     A  A  was  the  owner  of  a  homestead  o 


o  be  observed,  however,  cupiedby  himeelfand  family,  thedurell- 
between  a  temporary  and  a  continuous  ing  being  within  thirteen  feet  of  a  tract 
nuisance.  Swaine  v.  G.  N.  R.  Co.,  4  of  vacant  land  belonging  to  B.  B  com■ 
D.  G.  I.  and  S.  311;  Rochester  Ti,  Cur-  menced  erecting  a  house  upon  his 
tiss,  I  Clarke  {N.  Y.)  336;  Harrison  v.  ground  close  to  the  line.  Thereupon 
Newton,  9  N.  Y.  Leg.  Obs.  311;  s.  c,  1  A  filed  his  bill  for  an  injunction,  allcg- 
Code  R.,  N.  S.  (N.  Y.)  207;  Frank-  ing  Chat  B,  out  of  spite  and  because  -X 
lord  u.  Lennig.  1  Phlla.  (Pa.)  403;  a.  c,  had  refused  to  eel!  him  his  homestead 
I  Am.  L.  Rep.  357i  Hough  f.  Doyles-  at  a  grossly  inadequate  price,  was  going 
town,  4  Brewst.  (Pa.)  333;  Bunnell's  lo  erect  small  tenement  houses  close  to 
Appeal,  69  Pa.  St.  59;  Hieakell  v.  the  line  and  fill  them  wilh  worthless 
Gross,  3  Brewst.  (Pa.)  430;  s.  c,  7  negroes.  After  issue  joined  the  case 
Phlla.  <Pa.)  317;  Philadelphia's  Ap-  went  to  trial,  and  from  plaintiff's  testi- 
peal,  78  Pa.  St.  33;  s.  c,  Phila.  (Pa.)  mony  it  appeared  that  defendant  had 
499-  erected  within  four  feet   of  the   line  a 

Chancery  will  not  enjoin  an   alleged  small   tenement   house   of  two  room*, 

nuisance  unless  the  right  be  clear,  defi-  without  cellar  or  foundation  walls,  and 

nite  and  certain;  or   capable  of  being  in  such  condition  that  it  could  easily  be 

clearly    ascertained;      otherwise,     the  moved;  that  the  house  was  painted  and 

party  will  be  left  to  his  remedy  at  law.  looked   neat,  and   was   occupied   bv  .a 

Fisk  V.  Wilber,  7  Barb.  (N.  Y.)  395.  colored   preacher   and   his  family,  iho 

To  obtain  an  injunction  to  restrain  were  well  behaved,  and  that  such  a 
an  act  otherwise  lawful,  on  (he  ground  house  would  rent  at  five  or  bIi  dollars 
that  it  will  create  a  public  nuisance,  a  a  month.  It  also  appeared  that  defend- 
clear  case  must  be  made  out;  it  is  not  ant  threatened  to  punish  plaintiff  for 
enough  to  show  a  possible  danger,  refusing  to  sell  his  homestead  at  the 
Rochesteri/.  Erickson,  46  Barb.  (N.  Y.)  price  lie  had  offered,  and  said  thai  he 
*2.  would  build   small  tenement  houses  in 

8.  Peck  v.  Elder,  3  Sandf.  (N.  Y.)  close  proximity  to  such  homestead.and 
ij6;  Atty.  Gen.  I'.  N.  J.  R.  Co.,  jGreen  then  plaintiff  would  be  glad  to  get  a 
(N.  T.)  Ch.  136.  An  injunction  will  much  less  sum  than  he  had  offered.  A 
not  be  issued  as  punishment;  its  office  demurrer  to  the  evidence  was  sustained 
is  to  prevent  injury.  Lexington  etc.  and  judgment  entered  for  the  defend- 
Bank  v.  Gwynn,  f>  Bush  (Ky.)  486;  ant.  Hc/d.  that  the  court  did  not  err; 
Wangelin  v.  Goe,  50  III.  4,i;9.  It  will  that  although  the  defendant  was  acting 
not  be  issued  simply  because  the  buiii-  from  spite,  yet  the  biiildings  which  he 
ness  is  unlawful.  Babcock  r.  N.  J.  etc.  w.-is  erecting  were  legitimate  and  profit- 
Co.,  ao  N.  J,  Eq,  296.     Nor   where   the  able    improvements    of   his    property, 
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{/)  Dwellings. — When  a  business,  although  lawful  in  itself, 
becomes  obnoxious  to  neighboring  dwellings,  and  renders  their 
enjoyment  uncomfortable,  whether  by  smoke,  cinders,  noise,  of- 
fencive  odors,  noxious  gases  or  otherwise,  the  carrying  on  of  such 
business  is  a  nuisance  which  equity  will  restrain.  Nor  is  it  neces- 
sary that  the  nuisance  be  injurious  to  health  to  warrant  the  inter- 
ference, but  mere  noise  will,  in  a  proper  case,  suffice  to  justify  a 
court  of  equity  in  interfering,  and  the  relief  has  been  granted 
against  the  ringing  of  the  bells  in  a  church  in  such  manner  as  to 
annoy  a  neighboring  resident,* 

were  used  for  legitimafe  purposes,  and  Cohen,  i  Drew  313;  Soltan  v.  De  Held". 

could   nat   be   adjudged   nuisaticeG,  no  z   Sim.,  N.    S.   1331  Bell   v.   Blount,  4 

matter  how  disagreeable  and   annoying  Hawks    {N.   Car.)   384;  e.  c.,  is   Am. 

they  might  be  to   plaintiff.     Falloon  v.  Dec.  "jie;  Linnig  I'.  Geddes,  1  McCord 

Schilling,   29   K^n.   29};  n.  c,  44   Am.  (S.   ^ar.)   Eq.  304;  s.  c  16   Am.   Dei-. 

Rep.  642.  606;   Society   v.   Morris  Canal   Co.,   1 

Plaintiffs,  residente  and  owners  of  Sax.  (N.  J.)  157;  s.  c,  21  Am.  Dec.  41 : 
properly  in  a  thickly  populated  neigh-  Scudder  v.  Trenton  Delaware  Falls 
borhood,  filed  a  bill  asking  that  defend-  Co.,  t  Sax.  (N.  J.)  &4;  s.  c,  33  Am. 
ants  should  be  enjoined  from  erecting  Dec.  756;  Lasala  i'.  Holbrook,  4  Paige 
buildings  for  a  bone  boiling  esloblish-  (N.  Y.)  Ch.  169;  s.  c,  2s  Am.  Dec  514; 
ment.  Held,  that  an  injunction  re-  Stale  i'.  Mobile,  ■;  Port  (Ala.)  379;  s. 
straining  the  use  of  the  buildings  as  a  c,  30  Am.  Dec,  564;  Bigelow  t>.  Hart- 
bone  boiling  establishment  was  proper-  ford  Bridge  Co.,  [4  Conn.  565;  *.  c,  36 
ly  issued,  but  that  the  erection  of  the  Am.  Dec.  joz. 

buildings  was  not  a  nuisance,  and  the         Where   by  the   erection   and  use  of 

portion    of   an   injunction    restraining  limekilns  by  the  defendants,  upon  their 

that    must    be    dissolved.     Appeal    of  own  premises.  In  close  proximity  to  the 

Czamiecki(Pa.),li  All. Rep.  660.   See  residence  of  the  plaintiff,  the  plalntilT'f. 

also  Harrisburg's  Appeal  (Pa.),  10  Atl.  premises  were  by  reason  of  (he  smoke. 

Rep.  787.  gas   and    dust   issuing   from   the  kilni 

It  Is  usual  and  proper,  where  a  build-  rendered  unUt  for  a  comfortable  habl- 

ing  or  works  are  being  erected  that  can  tation,  and  the   smoke   and   g,a»  when 

only   be  used   for   a   purpose    that    is  Inhaled   by  persons   of  sensitive  lungs 

unlawful,  to  restrain  the  erection.     But  were  alike  uhpleBsant  and  uncomforl- 

nhen  it  is  not  made  to  appear  that  the  able,    as     well     as,    to    some    extent. 

business    for    which    the    building    is  detrimental  to  health;  it  was  krld  that 

intended  cannot  possibly  be  carried  on  the  plaintiff  was  entitled  to  enjoy  his 

without     becoming     a     nuisance,    the  premises  free  from  the  presence  of  the 

injunction    will    be    denied,    and     the  smoke,  gas  and   dust  proceeding  from 

defendant  will  tx  left  at  liberty  to  pro-  the  kilns  and  that  the  defendan'    '     ' 
ceed  with  the  erection  of  the  building  '"' '   ""   "    '"    --"-•-   •'--   - 

at  the  risk  of  t>eing  restrained  In  the 
use  of   it,  if   a  nuisance  is   ultimately 

created.      Cleveland   v.  Citizens'   Gas  tilt;  and  that  their  doing  so  amounted 

Light  Co.,  JO  N.J.  Eq.  301.     See  Cun-  to  a   nuisance.     Held,   also,   that   the 

ningham  o.  Rice,  28  Ga.  30;Thebaut  f.  plointifF    was  entitled   to   a   perpetual 

Canova,  II  Fla.  143;  Eames  t'.  Calhoun,  injunction  to  restrain  the  continuance 

i  Ired.  (N.  Car.)  Eq.  199.  of  the  nuisance  caused  by  opening  the 

1.  LuBCom  be  r.  Steer.  17  L.  T,  N.  S.  limekilns,  to  the  annoyance  or  injury; 

229;  Ross  V.  Butler,  4  C.  E.  Green   (N.  and    to     damages    for     past    injuries. 

J.)  394;  Cleveland   ».  Citizens,  5  C,  E,  Hulchins   f.  Smith.  63   Barb.   (N.  Y.) 


Green   (N.  J.)    301;  Babcock   v.  New 

Jersey  etc.  Co.,  S   C,  E.  Green   (N.  J.) 


Humtutmliif  fAi  in  such  a 


_,  ,  Attv.  Gen.  !■.  Steward,  5  C.  E.  as  to  produce  annoyance  to  persons 
Green  (I^.  J.)  415;  Robinson  r.  Baugh,  dwelling  In  adjoining  houses,  and  to 
31  Mich.  J90;  Hutchinson  f.  Smith,  63  injure  plaintiff's  vegetation  andcrops. 
Barb.  (N.  Y.)  251;  Imperial  Co.  v.  whether  by  smoke,  gases,  effluvia,  or 
Broadbent,  7  H.  L.  600;  White  v.  odors  that  may  issue  from  the  workE,i» 
loC,  ofL.— 53  ftW 
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(^)  Annoyance  of  Neighbors. — While  the  doing  of  certain  acts 
by  a  person  in  the  use  of  his  premises  as  a  dwelling  house  might 
not  in  themselves  amount   to  a  private  nuisance,  yet  when  the 


.    to   warrant    the  distance   cX  115  j'ards   from  the  plafn- 

interposition   of  a   court  of  equity  by  tlfTs  house,  on  the  ground  that  the  per- 

injunction.    Cleveland   v.  Citizens'  G.  formances  caused   an  amount  of  noise 

L.  Co.,  s    C.   E.  Green    (N.  J.)   20:;  such   as   lo  interfere  with  the  ordinary 

Broadbent   f.  Imperial  Gas  Co.,  7  0e  peace  of  the  dwelling  house.     Inthbald 

Gex  M.  &  n.  43^.  :'.  Robinson,  Inchbald   i-.   Bamngton. 

OnupavdAr  niftklng  is  not  a  nuisance  17  W.  R.  459;  s.  c,  11  L.  T.,  N.  S.  259; 

per  se,  but   may   become  eo   when   it  4  L.  R.,  Ch.  388. 

endangers  the  safety  of  persons  living  The  occupier  of  a  house  is  liable  for 

near  it,  and  may  be  enjoined.     WIer's  allowing  the   continuance  on  his  prem- 

Appeal,  74  Pa.  bl.  230.  Isl-b  of  any  artilicial  work  which  causes 

Brtok  BnmlAC. — The  manufacture  of  a  nuisance  to  a  neighbor,  even  though  it 
brie li,  where  so  near  a  dwelling  as  to  has  been  put  there  before  he  took  pos- 
cxpose  the  premises  to  danger  from  tire  session.  In  a  suit  by  the  owner  and 
and  to  imperil  the  health  of  the  occupier  of  a  house  against  the  occu- 
inmates.  Held,  that  complainants  were  pier  of  an  adjoining  house,  complaining 
entitled  to  an  injunction.  Walter  v.  of  noise  from  thedefendanl's  stable  and 
Selfe,  4  Eng.  L.  &  E.  15;  s.  c.  4  De  G.  of  damp  from  an  artificial  mound  on 
ilSm.iij.  See  also  Fuselierir.Spald-  which  it  stood;  held,  that  the  plain- 
ing,! La.  An.  773;  White  r.  Jamison,  tilTs  were  entitled  to  an  injunction  to 
L,  R.,  i3  Eq- 303;  Beardmore  ji.  Tred-  prevent  the  defendant  from  keeping 
well,  31  L.  J.,  Ch.  891;  7  L.  T..  N.  S.  horses  in  his  stable  so  a^  to  be  a  nui- 
ioT-,  Pollock  V.  Lester,  11  Hare  166;  sance;  and  that  the  defendant  was  also 
Boreham  w.  tiall,  31  L.  T^  N.  S.  liable  for  not  preventing  the  damp  from 
116.  going  through  the  plaintilTs  wall.  Bro- 

Brick   burning  is  a   nuisance  to  per-  der  v.  Saillard,  z  Ch.  D.  69Z.     And  see 

suns  living  within  the  limit  affected   by  Ball  v.  Rav.  8   L.  R..  Ch,  467;   s.  c.  iS 

il. and  240  yards  isnotanentremelimit,  L.  T.,  N.  S.  .M*';  i\  W.  R.  j3j. 

.and   therefore  an    injunction   to   abate  HmiM  Of  lU  Fun*. — The  contlnuani-e 

>uch     a    nuisance     will     be    ordered,  of  houses  of  ill  fame  will   be   enjoined 

Roberts    V.   Clarke,  18    L.  T.,    N.   S.  at   the   suit  of  pHvate  persons  who  an: 

49.'  deprived  of  the  comfortable  enjoyment 

NolM. — A  bill  prayed  tliat  a  defend-  of  their  property  by  the  close  proxiniilt 
»nt  might  be  restrained  from  working  a  of  such  nuisance.  Hamilton  x:  W'liil- 
!.leam  hammer  in  such  a  way  as  to  cause  ridge.  11  Md,  128,  See  Anderson  t'. 
u  nuisance  or  injury  to  the  plaintiff  and  Doty.  33  Hun  (N.  Y~.)  160.  So  an  in- 
his  premises.  Held,  that  an  injunction  junction  will  lie  to  restrain  any  nui- 
-should  be  granted.  Goose  v.  Bedford,  sance  that  shocks  the  sense  of  decenci. 
J I  W.  R.  449.  See  also  Heather  u.  as  the  keeping  and  standing  of  j acts 
I'ardon,  37  L.  T.,  N.  S.  393;  Crump  xk  and  stallions  within  the  immediate  view- 
Lambert,  3  L.  R,.  £11.409;  ».  c,  11;  W.  of  one's  dwelling.  Hayden  r.  Tucker. 
R.  417;  Gullick  1..  Tn-mlctt,  io  W.  R.  37  Mo.  114. 
,1.iS.  OMtle  Tkrd*.— The  smell   or  stench 

Noise  and  obstruction  occasioned  by  arising  from  the  keeping  of  live  hogs  in 

the  loading  and  unloading  of  carts  in  a  cuttle  yards   in   such  numbers  and  for 

pulilic  highway  or  street  opposite  lo  a  such   length  of   time  as   to   affect  the 

dwelling  house.     Held,  in  the  absence  health  or  comfort  of  surrounding  resi- 

of   evidence  showing   an   intention  to  dents,  is  a   nuisance  which  equity  will 

make  the  nuisance  pcrmnnent,  not  to  be  enjoin.     Babcock   v.   New   Jersey  etc. 

such  an  injury  to  the  dwelling  house  as  Co..  5  C.  E.  Green  {N.  J.)  291I. 

entitled   the  owner  to  the  same,  in  re-  Blngtng  Belli.— The  plaintiff's  house 

version  on   a   lease,   to   an   injunction  being  so  near  the  church  that  the  ring- 

against  the  nuisance.     Molt   ;-.  Scliuol-  ing  of  five  o'clock  bell  in  the  morning 

bred,  20  L.  Rt  Eq.  jj;  s.  c..  44  L.  J..  Ch.  disturbed   her;  she  came  to  an  agree- 

3S0;  33  W.  R.  S4V  menl     in    writing     with     the    churcii 

A  perpetual  injunction   was  granted  wardens   and    inhabitants  at  a    vestry 

111  restrain  the  performames  oi'  a  circus  that  slic  creel  a  cupola  and  clock  at  the 

-intended   to  last  for  eight  weeks j  at  a  church,  in  consideration  of  which  the 
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same  acts  are  done  wantonly  and  maliciously,  for  the  mere  pur- 
pose of  annoying  his  neighbor,  and  to  destroy  the  peace  and 
quiet  of  his  home,  and  they  have  such  effect,  they  may  amount 
to  a  nuisance  which  a  court  of  equity  will  restrain.' 

(A)  Threatened  Nuisance.— "Equity  has  jurisdiction  to  enjoin  a 
threatened  injury,  whenever  its  nature  is  such  that  it  cannot  be 
adequately  compensated  by  damages,  and  its  continuance  will 
occasion  a  constantly  recurring  grievance.* 

bell  was  not  to  be  rung  in  the  morning;  415;  Duncan  v.  Kaye,  11  N.  J.  Eq.  3y, 

thia  agreement  good  and  decreed  to  be  Mohawk  Bridge  Co.  v.  Utica  etc.  P., 

binding  in  cquitvand  an  injunction  wae  Co.,  6   Paige   (N.  Y.)  ^^4;  Hudson  etc. 

granted.      Mariin   u.  Nutkin,  1   P.  W.  CSnal  Co.  r.  New  York  etc,  R.  Co.,  9 

166.     And   see   Sollan   v.  De   Held,  3  Paige  (N.  Y.)  323;  Piiccnix  v.  Coinm. 

Sim.,N.  S.i33;«.c..3iL.J.,  N  S.  Ch.  of  Emigration,  i  Abb.  Pr.  (N.  Y.)  466; 

153;  i6Jur.  326.  Barnes  t.  Calhoun,  i   Irtd.   (N.  Car.) 

I.  Medford  v.  Levy  (W,  Va.),  8  S.  Eq.  199;  Simpson  v.  lusUce.S  Ircd.  (N. 
E.  Rep.  30Z.  See  Frazier  v.  Brown,  12  Car.)  Eq.  115;  Clark  v,  Lawrence,  6 
Ohio  St.  294;  Walker  v.  Cronln,  107  Jones  (N.  Car.)  Eq.  83;  Frizzle  v.  Pol- 
Mass,  t,(m  Panton  v.  Holland,  17  rick,  6  Jones  (N.  Car.)  Eq.  354;  Dorsey 
Johns.  {N.  Y.)  92;  Mahan  r.  Brown,  13  t,:  Allen,  81;  N.  Car.  358;  s-  c,  39  Am. 
Wend.  (N.  Y.)  261;  Phelps  v.  Nowlen,  Rep.  704;  6lddle  r.  Ash,  a  Ashm.  (Pa.)  ' 
72  N.  Y.  39;  Chatfield  f.  Wilson,  28  311;  Hough  v.  Dovlestown,  4  Brewst. 
Vi.  49.  (Pa.;  333;  Sellers  V.  Pennsylvania  R. 

DonwitlaBioUa.— Where  tworamilies  Co.,  10  Phila.  (Pa.)  319;  Ithodes  v. 
are  occupying  rooms  in  the  same  house,  Dunbar,  57  Pa.  St.  374;  Dilworth's 
using  in  common  the  halls  and  stair-  Appeal,  91  Fa.  St.  247;  Lining  i'. 
ways,  acourt  of  equity' will  not  restrain  Geddes,  i  McCord  (S.  Cai.)  Ch.  304;  s. 
the  one  from  committing  a  nuisance  c,  16  Am.  Dec.  606;  Kirkman  v. 
againtt  the  other,  unless  the  proof  of  Handy,  u  Humph.  (Tcnn.)  406;  s.  c, 
the  existence  of  such  nuisance  is  clear  54  Ain.  Rep.  45;  Ramsey  v.  Riddle,  i 
and  strong.  A  court  of  equity  will,  as  tranch  (U.  S.)  C.  C.  399;  Flint  v. 
far  a«  it  can,  discourage  a  resort  to  its  Russell,  5  Dill.  (U.  S.)  151;  3  Pome- 
aid   for  the  purpose   of  interfering  in  roj-'s  Eq.  Jur.,  4   1350;  I  High  on'  Inj., 


domestic     broils.       Medford    v,     4  742;  Kerr  on  Inj.  340;  Wier's  Appeal, 

y  (W.  Va.),  8  S".  E.  Rep.302.  74  Pa.  St.  230;  Aldrich  v.  )loward.  t 

a.  St.  James's  Church  t:  Arrington,     R.  1.  87;  Philips  v.  Socket,  1  Tenn.  2 


36  Ala.  546;  Rouse  v.  MarMn,  7.1;   Ala.  Coalter  f.  Hunter,  4  Rand.   (Va.)  58; 

510;  s.  c,  51  Am,  Rep.  4G3;  Kingibury  i.  c,  15  Am.  Dec.  726;  Kevstone  Bridge 

■V.  Flowers,  65   Ala,  479;  9.  c„  39   Am.  Co,    11.    Summers,    13    W.    Va.    476; 

Rep.   14;  BIgelow   v.  Hartford   Bridge  Walker  v.  Shepardson,  2   Wis.  384;  s. 

Co.,  14   Conn.  56s;  s.  c.  36   Am.  Dec.  c,   60    Am     Dec.    42J;   Hamilton    v. 

502;  Thel>aut  v.  Conova,  11    Fla,   143;  Whitrldge,  11   Md.   128;   s.  c,  69  Am. 

"Harrison  ri.  Brooks,  20  Ga.  S37;  Whita-  Dec.  184;  Attj.  Gen,  f.  Sheffield  Gas 

,'  ker  V,  Hudson,  65  Ga.  43;  Kounsaville  Consumers'  Co.,  3  De  G.  M.  &  G.  304; 

r.  Kohlheim,  68  Ga.  608;  s.  c,  45  Am.  Dawson    v.   Paver,   5   Hare  415,  430; 

Rep.   qos;  Lake   View  v.  Letz,44'lll.  Potts  t'.  Levy,  2   Drew  272;  Elwcll  v. 

81;  Laughlin  v.  Lamasco,  6  Ind.  223;  Crowtlier,    31      Beav.     163;    State     v. 

Keiser  v.  Loveth,  85   Ind.  240;  s,  c.,  44  Mobile.  5  Port.  (Ala.)  279;  s,  c.,30  Am. 

Am.   Rep.   10;   Shiros   t.   dinger,    to  Dec.  ,s<>4;  Coker  c.  Birge,9  Ga.  415;  s, 

Iowa    _S7';    s,    c.  32    Am.   Rep.    138;  c,,  54  Am.  Dec. 34;;  De  Give  w.  Seltzer, 

Adams  w.  Michael,  38  Md.  123;  s.  c,  17  64   Ga.   423;   People    !\   St.    Louis,   5 

Am.  Rep.  s'^i  Dumesnil  v.  Dupont,  18  Gilm,  (111.)  351;  s,  c,  48  Am.  Dec.  339"; 

B.  Mon.  (ky.)  800;  s.  c,  6S  Am.  Rep,  Dunning   :,   Aurora.  40   111,  ^1..^; 

7^0;  Rogers  v.   Dan  forth,  9   N.J.   Eq.  Wahle  i'.Rcinbock,76  lll,322;Fuselier 

289;  Butler  !■,  Rogers,  9  N.  J.  Eq,  487;  v.  Spalding,   2   La.   An.   773;  Blanc  v. 

Wolcott  V.  Melick,  11   N.   1.  Eq.  204;  Murray,  36  La.  An.  162;  s.  c,  51    Am, 

s.  c.  66  Am.   Dec.  700;  Cleveland   v.  Rep.  7;  Whitfield   i:  Rogers,  26  Miss. 

Citiiens'  Gas  Light  Co,,  jo  N.  J,  Eq.  84,  Society  etc,   i'.  Morris   Canal   i-l.-, 

2o[  i  Atty.  Gen,  t.  Steward,  20  N.  J.  Eq,  Co.,  1    N.  J.  Eq,  57;  Ross   v.  Butlur,  1.^ 
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To  authorize  an  injunction  to  restrain  a  threatened  i 
all  the  facts  upon  which  the  right  to  relief  is  based  should  be  set 
forth  in  the  bill,  and  if  the  facts  are  denied  in  the  answer,  they 
must  be  sustained  by  proof  on  the  trial.* 

(/)  Irreparable  injury  is  not  necessarily  such  injury  as  is  be- 
yond the  possibility  of  reparation  or  compensation  in  damages. 

N.  J.  Eq.  194;  Gardener  v.  Newburgh,  enjoin  the  erection  and  use  of  a  build- 

i  Johns.  (N.  Y.)  Ch.    162;  s.  c,  7    Am.  Ing   when    the   use  of  it  may  not  prove 

Dec.  536;  Belknap  v.  Belknap,  2  Johns,  essentially  injurious  to  others.     Loring 

(N.  Y.)  Ch.  463;  £.  c,  7   Am.  Dec.  548;  v.  Small,   50  Io> 

^_.,._    _    v*lentine,9   Paige   (N. 'V.)  Rep.  i  '     "     - 


Catlin   V.  Valentine,  9   Paige   ( 


Rep.  136;   Curtis   v.   Winslow,  38   Vt. 

690. 

Action  of  HlstiTay  ComnUssUiiiar*. — 

15  Am.   Dec.   536;  Clark  v.     Where  commiaaioners  of  highways  arc 

\,    6     Jones     (N,    Car.)    Eq.     proceeding  to  do  an  act  within  Ihc  pow- 

33.  era    conferred    on    them   by  law,  and  it 

In   Refers   f.  Danforth.  9   N.  J.  Eq.     doea  not  appear  withcertaintv  thatsuch 

389,   the  Chancellor  says:  "where     act   may  prove  injurious  to  the  private 

the  complainants  ask  for  an  injunction  to     rights  of  another  or   become  a  private 


protect  them  from  apprehended  danger, 
and  the  answer  denies  that  such  appre- 
hensions are  well  founded,  the  court,  as 
a  general  rule,  will  give  to  the  defend- 
ants the  full  benefit  of  such  denial  and 
refuse  the  injunction;  and  where  the 
parties  come  before  the  court  with  affi- 
davits, the  court  will  refuse  the  injunc- 
tion, unless  the  complainants  made  out 
a  very  clear  case  by  their  bill  and  atl^- 
davJts."  A  ccurt  of  equity  will  not 
restrain  bjr  Injunction  any  lawful  busi- 
ness because  it  is  supposed,  or  alleged. 


a  nuisance  ti 


3  N.J. 


that  such  busi 
adwelling  near  it;  it  must 
the   business   will   be   a   t 
that   it  cannot  be  carried  on  so 
to  be  such.     Duncan   v.   Hays, 
Eq.  25. 

To  justify  an  injunction   to 
an  existing  or  threatened  nuisar 
dwelling    nouse,   the    injury    mu 
shown  to  be  of  such  a  character 
diminish   materially   the   value  of  the 
property   as   a   dwelling,  and  seriously 


court  of  equity  will  not  ei 
join    their   proposed    acUon    until  the 
question  of  nuisance   is   determined  by 
actual  experience.    Thornton  v.  Rice, 
118  III.  351. 

1.  Imperial  Gas  Co.  !>.  Broadbent,  7 
H.  L.  Cas.  Goo;  Ripon  v.  Hobart,  3 
Myl.  &  K.  169;  Haines  v.  Taylor,  10 
Beav.  7.;;  Thebaut  v.  Canova,  11  Fla. 
[43, 134." 

In  Ross  V.  Butler,  19  N,  J.  Eq.  19^ 
and  Duncan  v.  Kays,  22  N.  J.  Eq.  15,  it 
is  said  that  the  proof  must  exclude 
reasonable  doubt,  but  probably  all  the 
be  clear  that  proof  that  is  required  is  a  preponder- 
ance as  in  other  civil  actions. 

The  allegation*  '  upon  which  they 
found  their  title  to  relief  muKt  be  direct 
and  positive,  clear  and  unambiguous. 
R.  R.  Co.  TI.  Lancaster,  6a  Ala.  562; 
Read  v.  Walker,  18  Ala.  320.  And' not 
upon  information  and  betfef.  Spence 
V.  Duren,  3  Ala.  153;  Ex  fartt  Reid, 
so  Ala.  444;  I  Dan.  Ch.  PI.  &  Pr.  3.3; 
'^— f.  Michael.  38   Md.  125.    The'- 


interfere  with  the  ordinary  comfort  and  must   set   forth   fully   and  particularly 

enjoyment.     Adams  v.  Michael,  38  Md.  the  nature  and  character  of  the  Ihreat- 

123;  s.  c.,  17  Am.  Rep.  ,si6.  ened  nuisance  they  seek  to  restrain;  in 

An  injunction   will   not   be   granted  what  it   will   consist,  and  their  knawl- 

where  the  apprehended  injurv  is  merely  edge  as  to  the  use  as  well  as  the  nature 

contingent.     Cleveland  f.  Citizens,  etc.  and   character   of  the   injury  that  v 


Co.,  JO  N.J.  Eq.  201;  Rhodes  I..  Dun 
bar.   57   Pa.   St.  274;  Wood  Nuisai 
4789-, 

This  is  especially  true  where  the 
tictpated  injury  arises  from  the  use 
which  the  property  is  to  be  put.  and 

from  the  nature  of  the  structure  itseil.     either  of  these  points,  the  benetit 
Duncan   v.   Mays.   22    N.   J.   Eq.    z%\     be  given  to  the  defendant.     A  mere  al- 
Flint  v.  Russell,  5  Dill.  (U.  S.}  isi.  legation    of    great    and     apprehended 

Courts  of  equity  will  not,  in  advance.    dant>er   is   not  enough;   facts   must   be 


result  to  the  parties  complaining.  The- 
*  lut  V.  CanovB,  11  Fla.  143,  z2j. 
The  bill  must  set  forth  such  a  state 
'  facts  as  leave  no  doubt  upon  the 
lestion  of  nuisance  and  of  its  injurious 
lor  if  there  is  any  doubt  upon 
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■•iMM.  INJUNCTIONS. 

It  is  that  species  of  injury  by  which  a  right  of  the  plaintiff  has 
been  unlawfully  violated,  and  such  violation  is  continuous,'  or 
where  a  wrong  of  the  kind  mentioned  is  about  to  be  com- 
mitted* 

(y)  A  continuous  nuisance  is  not  necessarily  an  unceasing  and 
constant  injury,  but  one  which  occurs  at  stated  periods,  as  where 
a  land  owner,  by  means  of  a  ditch,  unlawfully  caused  the  water 
which  accumulated  in  a  pond  on  his  farm  from  rains  and  melted 
snow,  to  be  thrown  upon  the  land  of  an  adjoining  land  owner.' 

In  such  case  an  injunction  is  the  proper  remedy,  as  a  court  of 
equity  looks  at  the  nature  of  the  injury  and  its  constant  repeti- 
tion or  continuance  rather  than  the  magnitude  of  the  damages  in 
affording  relief.* 

Md.  193;  MUs.  etc,  R.  Co.  «.  Ward,  1 
Black  <U.S0  494;  Clark  w,  Uiwrence. 
6JoneB'  Eq.  (N.  Car.)  83;  Atty.Gcn.  v. 
Steward,  31  N.  J.  340;  Duncan  v. 
Ha^B,  33  N.  J.  Eq.  29;  McConnel  v. 
Gibson,  13  111.  iiS;  Lockanl  r.  Lock- 
ard,  16  Ala.  430;  Lancaster  ».  Rail- 
road. 61  Ala.  tfa\  I  Spence'a  E^uitj', 
671;  74  Pa.  St.  241;  Harrison  v.  Brooks, 
2oGa.537. 

1.  Wood  V.  Sutclifle,  3  S!ni.  (N.  S.) 
1651  Eimhurst  v.  Spencer,  3  Mc  &  G. 
qo;  Atly.Gen.r.Tel.Co.,3oBea».  387; 
Corning   v.   Troy  etc,  Co.,  4A    N.  Y. 


Flowers,  6^  Ala.  4S6;  Woicotl  .     

ick,  3  StocMN.  J.)  30^;  Branch  Turn- 
pike t>.  Yuba  Co.,  13  Cal.  190;  Clark  -d. 
Lawrence,  6  Jones  (N.  Car.)  Eq.  83; 
Cleveland  n.Gas  Light  Co,,  ao  N.  J.  Eq. 

The  intervention  of  a  court  of  equity 
bj-  injunction,  to  restrain  a  Ihrealened 
private  nuisance.  Is  one  of  itn  extraor- 
dinary powers,  which  Is  always  exer- 
cised CBUtiouslj.  If  the  thing  sought 
to  be  enjoined  is  not  in  Itself  a  nuisance, 
but  onlj  comelhing  which  maj'  become 
■o  under  certain  circumsiances,  the 
court  will  not  interfere  until  the  matter 
has  been  tried  at  law,  unless  a  case  of 
pressing  necessity  and  irreparable  in- 
jury is  clearly  shown.  Facts  must  be 
stated,  and  not  mere  inferences, 
opinions,  or  conclusions;  and  allega- 
tions on  Infbmialion  and  belief  are  not 
sufficient.  St.  lames's  Church  r. 
Arrington,  36  Ala.  548;  Dumesnil  v. 
Dupont,  18  B.  Mon.'  (Ky.)  800;  Kirk- 
man  V.  Handy,  11  Humph.  (Tenn.) 
406:  Lake  View  v.  L^tz,  44  111.  Si; 
Ellison  V.  Commissioners,  <;  Jones'  Eq. 
(N.Car.)  ^7;  3  Storv's  Equity,  ^§  93s- 
6;  High  on  Imunc'tions,  271,  k  488, 
note  1;  3  Dan.  Ch.  Pr.  1636;  Ross  11. 
Butler,  ig  N.  J.  Eq.  294;  Williams  v. 
N.  Y.Cent.  R.  Co,,  18  Barb,  {N.  Y,)  223; 
tligbee  TJ.  Camden  etc.  R.  Co.,  20  N. 
J.  Eq.  43s;  Cleveland  v.  Gaa  Light  Co., 
30  N.  J.  Eq.  206;  Rhodes  v.  Dunbar, 
S7  Pa.  St.  374;  RoBser  v.  Randolph,  7 
Port.  345;  Ferguson  T^  Selma,  43  Aia. 
4001  Leigh  v.  WestErvelt,  2  Duer 
(N,  Y,)  618;  Wallace  v.  McVey,  6 
Ind.  303;  .Woicott  -u.  Melick,  3  Stock. 
(N.  J.}  204;  Branch  Turnpike  Co,  v. 
Yuba  Co.,  13  Cal,  too,  Thebnut  v. 
Canova,  11  Fla.  143;  Adams  v.  Mich- 
ael, 38   Hd.   135;    Fort   I',   Groves,   29 


3.  In  Clovres  v.  SlafTordshlre  etc- 
Co.,  L.  R.,  8  Ch.  App.  135,  the  ques- 
tion Is  discussed  with  great  abilitir.  It 
is  said :  "The  very  fact  that  a  rig^t  has 
been  violated,  and  that  this  violation  is 
constantly  going  on.  and  that  a  court 
of  law  cannot  in  damages  compensate 
the  injury  or  stop  the  wrong,  furnishes 
the  best  possible  reason  for  the  inter- 
""    "■■   "      "    ""   of  equity,  and  the 

1  Injury  resulting 
.  r  the  riglit  is  smalT, 
id  the  interest  to  be  affected  by  the 
injunction  is  large,  is  not  to  weigh 
against  the  interposition  of  preventive 
power  when  on  the  one  hand  a  right  is 
violated  and  on  the  other  a  wrong 
committed." 

But  where  the  nuisance  was  merely 
temporary  and  easily  removed — as  a 
fence  across  a  public  road,  an  injunc- 
tion was  refused  until  the  right  had 
been  established  at  law,  Bunnell's 
Appeal,  69  Pa.  St,  63;  Clark's  Appeal, 
62  Pa.  St.  447. 

S.  Davis  V.  Londgreen,  8  Neb.  43. 

4.  Davis  V.  Londgreen.  S  Neb-  43. 
The  discharge  of  fillhy  sewage  upon 

the  land   of  another,  which  may  prob- 
ably  cause   injury   to   the   heafth  and 
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INJUNCTIONS.  '-' 

{i)  Whtre  Ike  nuisance  is  public,  x\\e  plaintiff,  to  obtain  an  in- 
junction, must  allege  in  his  bill  and  prove  if  need  be,  special  dam- 
ages peculiar  to  himself  distinct  from  the  public  at  large." 

(/)  Any   intrusion   on   the  freehold  of  another,  even   if  it  be 

sickness   in  the  familj'  of  nuch  person,  (Va.)    63;    Walker   o.   Shepardson,  i 

and  where  the  nuieance   \s   continuing  Wis.    384;     Mechling    v.     Kittanoii^ 

■■    and   likely  to  be  permanent,  and  where  Bridge   Co.,  1   Grant*   (Pa.)  Cas.  416; 

I   the  consequences  are  not  barely  poasi-  Barnes  -v.  Racine.  4  WU.  454;  Ewell  v. 

I  ble,  but  to  a  reasonable  degree  certain,  Greenwood.  26  Iowa  377;  Williams  i'. 
a  court  of  equity  may  interpose  to  ar-  Smith,  22  Wis.  594;  Green  ti.  Lake,  54 
rest  such  nuisance  before  completed.  Miss.  ^40;  Engs  v,  Peckham,  11  R.  I. 
and  that  a  nuisance  causes  special  110;  Coast  Line  R.  Co.  v.  Cohen,  50 
damage  to  an  individual,  in  which  the  Ga.  4i;i;  Prince  o.  McCoy,  40  Iowa 
public  do  not  participate,  ^uch  special  533;  Illinois  Co.  v.  St.  Louis,  z  Dill. 
damage  gives  a  right  of  action,  and  as  (U.  S.)  70;  Higbee  v.  Camden  etc.  L. 
an  action  may  be  brought  for  every  Co.,  4  C.  E.  Green  <N.J.)  236.  Con- 
day  the  nuisance  continues,  equity,  Ira,  Whitfield  v.  Rogers,  16  Miss.  S4. 
which  abhors  a  multiplicity  of  suits,  In  order  to  entitle  a  party  to  an 
will  entertain  jurisdiction  so  as  to  do  abatement  of  a  public  nuisance  by  in- 
futl  and  complete  justice  between  the  junction,  he  must  show  that  the  injury 
parties  and  terminate  the  liligaEion.  of  which  he  complains  is  such  in  itn 
Georgia  Chemical  etc.  Co.  v.  Colquitt,  nature  and  eitent  as  to  call  for  the  in- 

7iGa,  172;  Norwood  IP.  Dickey,  18  Ga.  terposllior  "■"  "  '  *'' — ''"       '' — 

518.  ford   V.    I 

761,     -   -  ., 

requisite  that  the  injuryct 

feet  and   continuous   or  constantly  re-  plained   of  should  be,   in  order  to  \ty 

curring  (as   where  a   bayou   or  other  the   foundation   for   thio   remedy,  it   is 

natural  outlet  which  serves  to  drain  his  necessary  that   It   should  be  a  subttan- 

land  has  been  dammed,  and  thus  caused  Hal,    and   not    merely   a   technical   or 

to  flood  his  land),  and  the  right  in  cuch  inconsequentiai    injury.      There    must 

person  to  have  the  same  abated  is  clear,  not  only  be  a  violation  of  the   orator's 

a  court  of  equity  will  grant  the  appro-  rights,  but  such  a  violation  as  is,  or  will 

priate  relief,  without  requiring  that  the  be,   attended    with    actual   or  terioss 

injured     party    shall    have    lirst    estab-  damage.      Even    although     the    injury 

lished   the   injury  by  an  action  at  law.  may    be   such   that  "    '   ' 

'  earned  w.  Hunt,  63  Miss.  373.  would  lie   fordama„__. 

1.  Shed  f .   Hawthorne,  3   Neb.  179;  low  that  a  court  of  equity  would  inter- 

___,._..    _     .,_,_      ^ ^   X.  .      .,  ..       „de^ 

Co'.,  I 


Learned  v.  Hunt,  63  Miss.  373.  would  lie   for  damages,  it  does 

1.  Shed  V.   Hawthorne,  3   Neb.  179;  low  that  a  court  of  equity  w      ' 

Sparhaw  v.  Union   Passenger  R.  Co.,  pose  by  the  summary,  peculi 

_.  D*    Ca     .^..    m4 1.11 f.'t* : l..-^_ji _j..      -e 


1.  565.      It    Is    B 

. ,  5    L.UI.  L..  KeiF.  rra-i     cigeo  --■     ■- 

Blanchard   i  _  _ 

tilt.  (Pa.)  J39;  s.   c,  I '  W.  N.  t.  (PaT)  then  with  great  dis'cretion  and  careful- 

539;  Passenger  R.  Co.  v.  Philadelphia,  ness.     Sargent  v.  George,  56  Vt.617. 

J  W.  N.  C.  (Pa.)  639;  g.  c.  33  Leg.  Int.  See  O'Brien  v.  Norwich  etc.  R.  Co.. 

(Pa.)   364;  Sutton   V.    Eshleman,   3  L.  17   Conn.  371;;  Clark   v.  Saybrook,  11 

Bar,  19th  Aug.,  1871;  Passenger  R.  Co.  Conn.  327;  Irwin  v.  Dixon,  g  How.  (C. 

V.  Passenger   R.  Co.,  i  W.  N.  C.  (Pa.)  S.)  28;"Norwlch  Gas  Light  Co.  r.  Nor- 

492;  Homer  v.  Craig,  i  W,  N,  C.  (Pa.)  wich  City  Gas  Co.,  15  Conn.  36;  Cum- 

11^  Frink   V.  Lawrence,  20  Conn.  117;  berland  Vallev  R.  Co.'s  Appeal,  6i  Pa. 

Corning  f.  Lowerre.  6  Johns.  (N.  Y.)  St.  227;  Buck   MounUin   Coal  Co.  i. 

Ch.  4391  Bigelow   i-.  Hartford   Bridge  Lehigh  Coal  &  Nav.  Co,,  50  Pa.  St.  99; 

Co.,  14  Conn.  565;  Doolittle  i'. Broome  Peterson  v.  Navy  Yard  etc.  R.  Co.,  ; 

Co.,  16  N.  Y.  160;  O'Brien  i..  Norwich  Phila.  (Pa.)  301;  Shed  v.  Hawthorne.  3 

etc.   R.   Co.,   17   Conn.   372;  Allen  v.  Neb.  185;  Dover  i-.  Portsmouth  Bridge. 

Board,  a  Beas.  (N.  J.)   68;  Hinchman  17  N.  H.  215;  Allen  v.  Board  of  Fret- 

V.  Patterson  etc.  R.  Co.,  2  C.  E.  Green  holders,  13  N.  J.  Eq.  74;  Hinchman  ; . 

f  N.  J.)  75;  Bevcridge  v.  Lacev,  3  Rand.  P.iten^on  R.  Co.,  17   X.  J.  Eq.  79;  Doo- 
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INJUNCTIONS. 


cann]  or  has-in  forming  part  of  llii- 
harbor  of  a  cl(v  for  ihc  purpotic  oF 
transferring  grain  in  bulk  IVotit  veM-i:li- 
to  canal  boats  does  not  constitute  such 

injunction  u]K>n   the  application  of  the 

attorney    general     in    behalf    of    the 

people.      People    :.    llorlon,  C4    N.   Y. 

through     610;  affirming  s.  c.  5  llun   (N.  Y.)  S""'- 

"    "        Elart    V.   Aibany,   9    Wend.   (X. 

-  '•aigeCN.  Y.> 


imic  1'.  Broome  Co..  18  N.  Y.  161:  s,  c, 
16  How.  Pr.  (N.  Y.)  518. 

A  bill  in  equitj'  was  brought  by  an 
individual  against  a  railroad  company 
alleging  that  the  defendants  were 
engaged  In  extending  their  road  across 
a  certain  cove  which  Is  an  arm  of  the 
sea.  in  which  the  tide  ebbs  and  fli 
communicating  with  the  ocei 
d  navigable  river;  ihat   the 

liie  cove  are  navigable,  and  that  from  Y.)  372;  affirming 
time  immemorial  have  been  used  and  213. 
enjojed  as  such;  and  that  the  plaintiff  A  bona  boUlng  establishment  is  u: 
and  all  other  persons  have  been  public  nuisance,  if  carried  on  in  a  popu- 
Hccustomcd  to  pass  and  repass,  at  their  Ioug  ^artof  acitj-,and  willbc  restrained 
pleasure,  up  and  down  the  cove  into  by  injunction;  though  when  first 
the  river,  to  the  ocean  or  elsewhere,  in  erected  the  neighborhood  was  sparsely 
boats,  sfhooners  or  other  ve^scls  with-  settled.  Smith  v.  Cumminga,  a  Pars, 
out  molestation  or  obstruction;  and  that     (Pa.)  91. 

by  means  of  Ihc  road  ko  extended  the  A  lOAp  futOTT  which  has  been  estab- 
ni'igation  of  the  cove  will  be  greatly  lislied  for  many  years,  but  which  has 
otistructed  and  rendered  almost  wholly  become  a  public  nuisance  by  reason  or' 
useless;  that  the  pluintilT  resided  near  the  advance  of  population,  will  be  en- 
ihe  head  of  the  cove;  that  the  right  to    joined.     Howard   v.  Lee,  3   Sandf.  (N. 


ivigate  the  cove  was  a  common  right 
the  enjoyment  of  which  was  valuable 
to  him,  in  respect  to  trade  and  com- 
merce, the  building  and  launching  of 
vesiels,  and  for  agricultural  purposes 
and  fisheries;and  that  he  was  in  danger 
of  being  deprived  of  his  lawful  right  to 
navigate  the  cove.  It  was  held  that  the 
case  stated  by  the  bill  was  that  of  a 
public  nuisonce,  but  the  bill  would  not 
be  sustained  because  it  failed  to  show 
a  particular  Injury  to  the  plaintiff, 
distinct  ftom  that  which  he  suffers  in 
common  with  the  rest  of  the  public. 
O'Brien  r.  Norwich  etc.  R.  Co.,  17 
Conn.  37 J. 

Wltmrf — The  obstruction  of  a 
navigable  river  by  a  wharf  owner 
driving  piles  into  the  bed  of  the  river 
and  extending  his  wharf  so  as  to  occupy 
n  space  of  three  feet,  out  of  a  width  of 
slitty  feel  available  for  navigation  may 
be  enjoined.  Atty.  Gen.  v.  Terry,  L.  R., 
9  Ch.  423. 


A  crib  or  plsT  erected  In  the  waters     sion 


Y.)i8i;  s,  c.  Mulligan  v.  Ellaa,  i_ 
Abb.  Pr.  N.  S.  (N.  Y.)  259-  Campbell 
V.  Seaman,  2  Thorap.   &   C.   (N.   Y.) 

Slanslitor  Honia. — The  occupation  of 
a  building  in  a  city  as  a  slaughter' 
house  is  frima  facie  a  nuisance  to  the 
neighboring  inhabitants,  uid  may  be 
restrained  by  injunction.  Catlin  v. 
Valentine,  9  Paipe  (N.  Y.)  575;  Brady 


in  a  city  be  occupied  by  tile  side  tracks 
of  a  railroad  company,  and  its  cars  and 
engines,  without  authority  of  law,  it  is 
a  public  nuisance.  If  the  owner  of  ad- 
joining property  suffer  special  damage 
therefrom,  in  which  the  public  do  not 
participate,  this  entitles  her  to  maintain 
an  action.  And  if  the  injury,  from  it;^ 
nature,  is  not  susceptible  of  Deing  ade- 
quately compensated  by  damages  at 
law,  or  Is  such  that,  from  its  continu- 
permanent  miechief  must  occa- 


tj 


a  harbor  is  a  publi 
tho  party  erecting  the  same  Is  aut 
ized     to     build     it     by    some     p< 
competent  to  confer  an  authority, 
the  remedy  to  prevent  its  erection  i 
injunction   at  the  suit  of  the  attorney 
general.     People  v.  Vanderblll.  28  N. 
Y.  396;  affirming  s.  C..38  Barb.  (N.  Y.) 
j8j.     See  Davis  t:  Mayor,  4  Kern,  (N. 
Y.)  .S16;  People  V.   N.  Y.  etc.  Co.^ 
N.  Y,  71;  affirming 


.tantiy  recurring    grii 

innot  be  otherwise  prevented,. 

'ill    enjoin    it.     Kavanagh    v. 

Mobile  etc.  R.  Co,  (Ga.),  4  S.  E.  Rep. 


equity 


"3, 


iplaint   alleging  that   the  run- 
ning of  defendant's  trains  on  a  public 
street  in  front  of  plaintifTs  house,  with- 
out  right,  causes  a  great  vibration  of 
the  ground,  and  jars  plaintifTs  house, 
insomuch    that    the   walls    have   been 
{N.  Y.)      cracked,  and  that  the  trains  are    run  at 
short  intervals  from  early  in  the  mom- 
Flo«.Uiig     nevtitor. — The      use      by     ing  until  7  or  8  o'clock  at   night,  mak- 
defendants  of  a   floating  elevator  in  a     irg  a  great  noise  and  emitting  a  lai^e 
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amount  of  amoke   and   gases,  noifous     the  flattsrsctlon  of  the  police.     Sembtc, 
.  and  offensive  to  plaintiff,  and   that  the    that  letting  off  rocketg  and  establishing 


•  operation  of  the  trains  causes  plaintiff 
unlense  mental  anxietj;  and  destroys 
her  peace,  ehowB  sufficient  special  in- 
jury to  plaintiff  to  entitle  her  to  an  in- 
junction on  a  demurrer  which  admits 
tlie  wrongful  occupation  of  the  street. 
Wilckcn  V.  West  Brooklyn  R.  Co.,  i 
N.  Y.  S.  791. 

Two  or  more  persons,  owning  dis- 
tinct though  adjoining  lot*  and  build- 
ings on  the  street  of  a  city  where  it  is 
proposed  to  buiid  a  street  railroad, 
without  authority  from  the  city,  which, 
when  built,  will  obstruct  the  use  of  ttie 
properties,  and 


powerful"  band  of  music  which  plays 
twice  a  week  for  several  hours  contin- 
uously within  100  yards  of  a  dwelling 
house,  are  nuisances  which  this  court 
will  restrain.  Walker  v.  Brewster,  5 
Eq.  35, 

Mnleri  of  Mweluuidiu. — Defend- 
ants, carriers  of  merchandise  in  the  city 
of  S,  while  not  so  employed,  spent 
their  time  with  their  horses  and  wagons 
in  the  public  street  in  front  of  com- 
plainant's dwelling,  and  to  such  an  ex- 
tent that  unpleasant  and  noxious  odors 
were  created,  which  were  at  certain 
times  carried  into  complainant's  dwell 


such   proprietors,   independent  and  Ing,  making   his   home   uncomfortable, 

different  from  what  the  general  public  //e/rf,  that  this  was   unlawful   use  of  a 

Buffera,  may  unite  and  maintain  an  ac-  —'-"-— — '■  - 
tion  to  restrain  the  threatened  obstruc- 
tion and  nuisance.  Palmer  v,  Waddell, 
32   Kan.  3S»;  Atchison   St.   R,   Co.  v. 
Nave  (Kan.).  17  Pac.  Rep.  jSt*. 

BailrMd  In  Fark, — Where  the  title  to 

a  certain  park  is  vested  in  a  city  for  the  Rep.  1   _ 

use  and  benefit  of  the   public,  and  the  HoipttAla  Kear  BeatduiMI.^Tbe  UM 

city  grants  to  defendant  a  right  of  way  of  a  building,  in  a  portion  of  a  city  en- 

ibr  Its  track  over  a  remote  portion  of  it,  tirelv  given  up  to  residence*,  a*  a  hoa- 

which  does  not  Interfere  with  the  free  pital  for  the  core  of  sick  infanta,  Includ- 

passage  or  use  thereof  in  the  customary  ing  any  who  may  develop,  after  admli- 

manner,  the  right  of  way  and  track  are  sion,  contagious  disease,  is  a   nuisance 

not  such  a  nuisance  as  would  enable  an  which  will  be  restrained  by  an  injunc- 

indlvidual  to  maintain  an   action  in  be-  tion  in  a  suit  brought  by  an  owner  of  a 

half  of  the   public  to  abate  and  enjoin  contiguous  dwelling.  Gilford  v.  Babies' 

the  same.     People   ti.  Park  etc.  R.  Co.  Hospiial,  i  N.  Y.  S.  448* 

(Cal.),  i3  Pac.  Rep.  141.  Bult  by  Savertloner. — Wherea  pub- 

Smok*    trom   Chimney. — It  appeared  lie   street   was   improperly   used    as  a 

•that  the  Issuance  of  soot  from  defend-  stable ^ard,  held  that   the   nuisance  to 


most  disagreeable  character  lo  plain- 
tiff and  his  faniilv.  It  was  not  shown 
but  that  the  smoke  stack  might  have 
been  easily  used  in  such  a  way  that 
soot  would  not  have  issued  therefrom. 
Held,  that  this  was  not  one  of  the  in- 
conveniences necessarily  flowing  I 
4;oncentration  of  populatir-   — ■--- 


I  title  a 
Molt    V 


■  "IS  not  «>  Per- 

reversioner  to  an 

Shoolbred,    10 


the  neighboring  hi 

injunction. 
Eq.  22. 

Honaea  Calenlktad  to  Braad  DiMaat. — 
In  Meeker  v.  Van  Rensselaer,  1 5  Wend. 
(N.  Y.)397,  it  was  Ac/</ that  a  dwelling 
house,  cut  up  into  small  apartments 
inhabited  by  a  crowd  of  poor  people  in 
a  filihy  condition  and  calculated  to 
breed  disease  is  a  public  nuisance  and 
may  be  abated  by  individuals  residing 
in  the  neighborhood  by  tearing  it  down, 
especially  during  the  prevalence  of  a 
diEiease  like  the  Asiatic  cholera. 

CBmatery. — W  h  ene  ve 


which  one 

city,  and  that  it  was  properly  enjoined. 
Sullivan  v.  Royer,  72  Cal.  148. 

Flrewoika  andKusie. — The  collection 
of  a  crowd  of  noisy  and  disorderly  peo- 
ple, to  the  annoyance  of  the  neighbor- 
hood, outside  grounds  in  which  enter- 
tainments  with   music    and    fireworks    clearly  proved  that  a  burial  plac 

■lire  being  given  for  profit,  is  a  nuisance  situated  that  interments  there  will 
for  which  the  giver  of  the  entertain-  endanger  life  or  health  by  corrupting 
menta  Is  liable  to  an  injunction,  even  the  surrounding  atmosphere  or  the 
though  he  has  excluded  all  improper  water  of  wells  or  springs,  equity  will 
■characters  from  the  grounds,  and  the  relieve  by  Injunction.  Clark  v.  Law- 
amusements  within   the  grounds  have     re  nee,  C  Jones   <N.  Car.)  Eq.  83.    See 

Jbeen  conducted  in  nn  ordcrlv  wav,  lo     also  Barnes  v.  Hatliorn,  54  Me.  134. 
8*0 
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merely  technical,  is  a  nuisance,  as  the  projection  of  an  upper 
story  of  a  building  across  the  line  over  the  land  of  the  adjoining 
owner,* 

To  maintain  an  action  to  abate  a  nuisance,  since  the  remedy  i^ 
by  action  and  not  by  writ,  the  p'aintiff  must  allege  that  he  was 
the  owner  of  the  freehold  affected  by  the  nuisance  at  the  time 
when  the  several  acts  complained  of  were  committed ;  and  the 
action  must  be  against  the  owners  in  fee  in  case  where  it  is 
brought  to  abate  the  nuisance  * 

(/«)  Purpresture. — The  jurisdiction  of  equity  in  cases  of  pur- 
presture,*  as  well  as  of  public  nuisance  generally,  is  founded 
upon  the  necessity  of  preventing  irreparable  mischief  and  sup- 
pressing oppressive  or  vexatious  litigation.*  And  a  court  of 
equity  will  not  only  interfere  to  restrain  acts  prejudicial  to  the 
interests  of  the  community  upon  the  information  of  the  attorney 
general,'  but  also  upon  the  application  of  private  parties  directly 


I     Fair     Cttonud*.— An         a.  Hutching   v.   Smith,  63  Bark  (N. 

ir.junctiun  will   not  tie  at  the  suit  of  a  Y.)  ici. 

I'lDcLholder    fn    an    incorporated    fair        >.  A  purpresture, as  defined  bjCokc, 

L^sociation.    restraining   the   company  ie   where  one    encroacheth  or   tnakei 

1  nd  its  officers  from  permitting,  for  a  that  several  to  himself  which  ought  to 

IfCunlar*  reward,  gamblera  to  congre-  be  common  lo  many,     j  Inst.  38.     The 

^utc  and  ply  their  vocation  upon  the  word   is  now  understood   to   mean   ao 

grounds  of   the    company    during  its  encroachment  upon  and  application  to 

innual  exhibitions,  where    it   does   not  the    offending    parly's    own  nie  of  the 

u|ipear,  from  the  bill  or  otherwise,  that  public   in   a   thoroughfare — >a  a  river, 

the   complainant   or  the  company  has  harbor,  highway  or  street.     Attr.  Gen. 

thereby  Bustainedsome  pecuniary  injury  v.  Ulica  Ins.  Co..  2  Johns.  (N.  Y.)  Ch, 

or  loss.    Cope  v.  Fair  Assoc,  of  ^'lo^a,  371.    The  remedy   at  common   law  is 

yg  III.  48a.  either  by   information  of  intrusion  or 

J«1L — An  Injunction  will  not  issue  to  b_v  suit  in  equity  by  the  Attorney  Gen- 
prevent  the  erection  of  a  jail  on  the  eral.  Atty.  Gen.  v.  Rictiards,  3  Anst. 
ground  of  nuisance.  Burwell  v.  Vance  603.  A  piirpresture  may  not  be  a  nul- 
Co.  Commrs.,  93  N.  Car.  73;  s.  c,  53  sance — as  where  neither  the  pubflc  nor 
Am.  Rep.  454.  private  persons  are  inconvenienced  or 

L  In  Goodson  v.  Richardson,  L.  R.,  Injured;  but  prima  facie  the  appropri- 

*j  Ch.  App.  ail.     The  defendant  laid  ation  of  a  portion  of  a  street,  highway, 

water  pipes  in  the  highway  in  front  of  river  or  harbor  for  the  party's  exclusive 

the    plaintiff's    premises,  the    plaintiff  use,  without  lawful  authonly.  is  a  nui 

being  the  owner  of  the  fee.     A  manda-  sance,  and    places  the  burden  of  proof 

lory  injunction  was  granted  to  remove  on  the  party  claiming  the  right.     Hart 

the  pipes.    The  court  ie/rf  that  while  -v.  Albany,  3   Paige  (N.  Y.>  Ch.  213. 

the  soil  under  the  Wghway  was  of  no  This   decree  was   affirmed   on   appeal. 

value  to  the  plaintiff,  vet  the  defendant  Hart  t^.  Albany.  9  Wend.  (N.  Y.)  571. 

hy  laying  the   pipes   had   violated   his  The  court  hela  thai  the   proof  did   not 

rights,  and  while  the  present  damages  warrant  an  injunction. 
were   nothing,  still   if   the   pipes   were        4.  Atty.   Gen.   v.  Johnson,  a    Wils. 

permitted  to  lie  there  without  objection  Ch.   87;    Sllliman    v.    Hudson    River 

for  the  statutory  period  the  defendant  Bridge    Co.,   4    Blntchf    (U.    S.)    74; 

would  thereby  acquire  the  right  of  con-  Columbus  ii.  jaques,  30  Ga.  506;  Peo- 

tinuing   so    to    use    them.       See   also  pie  v.  Third   Ave.  R.  Co.,  4<;  Barb.  (N. 

Meyer  v.  Metiler,  51  Cal.  142;  Codman  V.)  63;  s.  c,  30  How.  (N.  Y.)  Pr.  iii , 

V.  Evans,  e  Allen  (Mass.)  308;  Skinner  Atty.  Gen.  x:  Cohoes   Co.,  6  Paige  (N. 

T.   Wilder,  38  Vt.   ii.-;:  Grove  v.   Ft.  Y.)    133;  Com.    v.    Rush,    14  Pa.  St. 

Wayne,  45  fiid.  439;  Cherry  f.  Stein,  11  186. 

Md.  I.  S.  Sparhawk  v.  Union  PaMenger  R. 
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affected  by  the  nuisance,  aside  from  and  independent  of  the 
general  injury  to  the  public'  A  purpresture,  however,  will  not 
be  enjoined  at  the  suit  of  an  individual,  unless  he  clearly  show 
a  special  damage  to  himself.* 

(k)  a  bridge  across  a  navigable  river,  if  it  does  not  stop  navi- 
gation, is  not  at  the  present  time  necessarily  to  be  enjoined  as  a 
nuisance.  A  court  of  equity  in  determining  its  character  will 
consider  the  extent  of  its  interference  with  navigation,  and  the 
relative  importance  of  the  traftic  over  the  bridge — as  railway 
bridge  compared  with  that  on  the  river — and  adapt  its  decree  to 
the  Tacts  found.*     Where 

Co.,    54   Pa.    St.   401;  Manhattan   etc.  8.  c,  j8  N.  Y.  396;  38   Barb.  (N.  Y.) 

Co.  V.  Barker,  7  Rob.  CN.  Y.)  5^3-  J82. 

1.  Frink  v.  Lawrence,  lo  Conn.  117;  9.  Harrison  V.  Newton,  9  N.  Y.  Leg. 

Ewell    r-.    Greenwood,   j6   Iowa    377;  Obs.  347;  s.  c„  i  Code  R.  N.  S.  (N.  Y.) 

Beveridge  v.  Lacey,  3   Rand.  (Va.)  63;  307;  Davit  v.  New  York,  [4  N,  Y.  i;o6; 

Williams   u.  Smith.  J 3  Wis.  594;  Rob-  reversing  s.  c,  3    Duer    (N.   Y.)   119; 

Inson  11.  Bau^h.  31    Mich.  190;  Phila-  HInchman   i'.  Paterson  etc.  R.  Co..   17 

delphia   i-.  Passenger   R.  Co,,  8  Phila.  N.  J.   Eq.   75;  Shed  v.   Hawthorne,  3 


(Pa.)   648;    Mo.vamensing   v.   Long,    i 

Neb.  179. 

Pars.  (Pa.)  143;  Philadelphia  i'.  Crump, 

a.  PennBvlvaniB    v.    Wheeling    etc. 

1  Brewit  CPa,)  330;  s.  c,  6  Phlla.  tPa-i 

Bridge  Co.,  13   How.  fU.  S.)   ^18.     In 
Ripon   r.   HoW.  3   Mjl.   &   K.    l&> 

375- 

An  injunction  bas   been  granted  at 

Lord  Brougham  said  in  eOect  that  the 

the  suit  of  an  individual  against  an  ob- 

juriadiclion   of  courts    of    cquit}'    Over 

1  of  the  highway.  Savannah  nuisances  by  injunctio 
etc.  R.  Co.  i>.  ShieU,  33  Ga.  Coi;  Tre-  origin  and  that  it  cannot  be  called  an 
vor  V.  Jackson,  46  How.  {N-,  Y.)  Pr.  unwise  discretion  if  the  court  should 
3S9.  And  against  the  obstruction  of  a  pause  before  interrupting  men  in 
navigable  river.  New  York  v.  Baum-  ImprovEng  their  property  in  mode* 
Ij^rger,  7  Robl.  (N.  Y.)  319.  So  an  in-  which  are  prima  facie  harmlesE  and 
junction  has  been  granted  at  the  suit  of  worthj  of  praise,  beneficial  to  them  and 
an  abutting  house  owner  to  enjoin  a  posslblj  without  prejudice  tu  anyone, 
street  railroad  company  from  leaving  But  compare  Miss.  etc.  R.  Co.  v,  ward. 
the  snow  which  it  removes  from  its  2  Black  (U.  S.)  485;  Hart  v.  Albany. •; 
tracks  heaped  up  between  them  and  the  Wend.  (N.  Y.)  571;  Geoigetown  :. 
pi aintitl'^B  premises  for  a  longer  period  Alexander  etc.  Co.,  13  Pet.  (U.  S.)  gi: 
than  was  reasonably  requisite  for  its  Rex  %'.  Russell,  6  B.  &  C.  566:  Lansing 
removal.  Prime  i-.  Twenly-lhird  St.  i/.  Smilh,  4  Wend.  (N.  Y.)  9;  Dutton 
R.  Co.,  1  Abb.  N.Cas,  (N.  Y.)63.  See  v.  Strong,  1  Black.  (U.  S.)  13. 
Johnston  V.  Christmher  &L  Tenth  St.  But  if  it  obstructs  navigation  it  mav 
R.  Co.,  1  Abb  N.  Cas.  (N.  Y.)  71;.  But  be  enjoined  by  the  municipal  corpora- 
even  in  cases  of  unquestioned  nuisance,  tion,  whose  use  of  its  wharves  and 
if  the  party  complaining  shows  no  upc-  docks  Is  thereby  damaged.  New  York 
cial  injury  to  himself  different  from  the  v.  Baumberger,  7  Rob.  (N.  Y.)  319  Or 
common  injury  to  the  public,  he  is  not  at  the  suit  of  a  private  part^  whose 
entitled  to  an  injunction.  HInchman  rights  are  interfered  with.  Hudson 
:■.  Patcrson  etc.  R.  Co.,  17  N.  J.  Eq.  ^(.\  River  Co.  v.  Loeb.  7  Rob,  (N.  Y.)  4iS; 
Shed  V.  Elawlhornr,  3  Neb.  179.  So  if  conlra  Manhattan  Gas  Light  Co.  : . 
theinjurvU  doubtful  and  the  evidence  Barker,  7  Rob.  (N.  Y.)  513;  ■.  c,  3^ 
conflicting,  it  is  not  usual  to  grant  the  How.  (N.  Y.)  Pr.  233. 
relief.  Eari  of  Ripon  v.  Hobart,  3  Myl.  A  stream  or  water  course  running 
&  K.  \(ic).  into  the  Savannah  river,  from  sevcnti  - 
The  remedy  to  prevent  (he  erection  live  to  two  hundred  feci  in  width  and 
of  a  purpresture  and  nuisance  on  a  l>ay  fourteen  feet  in  depth,  at  a  point  where 
or  navigable  river,  is  by  injunction  at  a  bridge  was  placed  across  it,  and  in 
the  suit  of  the  .\ttorney  General,  which  the  tide  rises  and  falls  three  and 
People   I'.    Vanocrbilt.   )6  N.  Y.   287;  a  half  feet,  and  which   is  open  so  as  to 
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the  bridge  is  authorized  by  statute,  it  will  not  be  a  nuisance',' 
(o)   Tfu  erection  of  a  mill  dam  in   such  a  manner  as  to  unlaw- 
fully raise  the  water  over  the  plaintiff's  land  will  be  enjoined,* 

(/}  The  erection  of  an  embankment  on  one's  own  land,  wheruby 
the  surface  water  on  the  adjoining  land  of  another  is  prcventtil 
from  flowing  in  its  natural  course,  and  caused  to  flow  in  a  differ- 
ent direction  over  the  land  of  the  latter,  is  a  nuisance,  for  which 
tan  action  will  lie  without  showing  actual  damages.^  In  other 
words,  that  where  the  surface  waters  are  collected  and  caused  to 
flow  in  a  body  on  the  land  of  the  adjoining  proprietor,  and  not 
in  a  natural  water  course,  the  adjoining  proprietor  may  maintain 
an  action  for  such  injury* 

allow  free  patsa^  to  nil  water  cralt  the  complainant's  mill  wheel  ubovc. 
running  thereon,  ik  a  navigable  stream,  and  prajed  an  injunction  against  such 
and  the  public  have  a  right  to  free  maintenance.  The  answer  set  up  a 
navigation  thereon.  If  such  a  stream  prescriptive  right  to  maintain  the  dam 
be  obstructed,  the  obstruction  is  a  as  It  was,  and  denied  that  the  dam  wait 
nuisance,  and  may  be  abated  at  the  the  cause  of  the  interference  wilh  corn- 
instance  of  anj'  person  applying  there-  plainant's  wheel.  Held,  that  the  isf^ues 
for.  CharlcBton  etc.  R.  Co.  i:  Johnson,  thus  presented  were  not  wilhin  Iho 
73  Ga.  306.  jurisdiction  of  the  court  of  chancery. 

1.  Hlnchman  v.  Paterton  etc.  R.  Co.,  An  action  in  equity  was  brought  10 

.  .-.   i^   r.     ...   ,..   ■  >  ..     .1  -,•.   ...._  have  enjoined   as  a  nuisance  dan(;erous 
to  public  health,  a  dam  which  had  been 


1  enistence  for  over  forty  years  upon 

le    properly   of   the    deicndant,  «lio 

V.  Forbes,  i    Walk.  (Mich.)     bIeo  held  deeds  for  the  land  overflowed 


113;  Whitfield  V.  Rogers,  36  Miss.  84.  by  the  mill  pond.    The  only  evidence 

In    many    of   the    states    the    statute  returned  to  the  appellate  court  in  proof 

Erovidet  for  the  condemnation  of  the  of  the  dam  being  a  nuisance  u-a>  un 

ind  to  be  overflowed   for  the  use  of  indictment   and  conviction  of  defund- 

mills.     If  the  damages  so  awarded  are  ant's  grantors  for  the  maintenance  of 

not  paid  or  there  is  an  attempt  to  over-  said     dam,    had    nearly    thirty    years 

flow  land  without  complying  with  the  previous,     //ir/rf,  that  the  defendant  was 

statutory  conditions,  an   injunction  will  entitled  to  a  jury  trial.     Sh  Eft  wool).  J., 

be  granted.  dissenting.       Ronavne     v.     Loranger 

A    court    of   equity   has    power    to  (Mich.),  33  N.  W.  kep.  S40. 

restrain  one  from  increasing  the  height  t.  Tootle  v.  Clifton,  n  Ohio  St.  347: 

of   his   mill   dam,  if  such   increase   of  Stewart  1/.  Schneider,  12  Neb.  286.     In 

height  would   be  productive  of  loss  of  Bowsby  -v.  Speer.  1  Vroom   (N.  J.)  351, 

health  in  the  family  of  another  residing  the  court  held  that  suKace  water  di- 

in  the  neighborhood   of  the   mill;  nor  verted  from  its  natural  channel  by  the 

does  it  matter  whether  the  mill  is  in  the  erection   of  a  building,  and  the  water 

town    or  the  country.      Minor   r.  De  thus  caused  to  Bow  on  the  land  of  an- 

Vaughn,  72  Ga.  208:  Alt.  Gen.  p.  Eau  other,  no  cause  of  action  thereby   ac- 

Claire,  37  Wis.  400:  Robinson  f.  Byron,  crued. 

I   Bro.C.  C.  588;  Bemis  r.  Upham,  13  4.   Kauffman   v.  Griesemier,  j6   Pa. 

Pick.  (Mass.)   169.  was  an  application  St.  407. 

to  the  court  foran  injunction  torestrain  Other  IitJiiTlet    Cauied  br   £mbuik- 

defendants    from    keeping    op   a    mill  ment. — Complainant  purchased  a  lot  or 

dam.  to  the  nuisance  of  the  plalntilf's  ground  embraced  in  a  plot  which  \i\*- 

mill  privilege  higher  tip  the  stream;  it  grantor   had  mapped  and  laid  out  into 

was  ile/i/  that  the  case  wai  within  the  blocks,   lots    and   streets,   which   were 

equity  jurisdiction  of  the  court.     But  in  dedicated  and   accepted   to  the   public 

Outcalt  V.  Ilelme  Co.,  42  N.  J.  Eq.  665,  use  by  the  city  of  Jersey  City,  which 

the    bill    averred    that    the  defendant  subsequently,  under  its  charter,  vacated 

illegally  maintained  a  dam,  by  means  a  portion  of  the  streets  adjacent  to  thu 

of  which  backwater  was  thrown  upon  complainant's  lot  to  the  defendant,  wh'> 
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{g)  Fouling  Sir  cams. — Every  owner  of  land  through  which  a 
stream  o(  water  flows  is  entitled  to  the  use  and  enjoyment  of 
the  water,  and  to  have  the  same  flow  in  its  natural  and  accus- 
tomed course  without  obstruction,  diversion  or  pollution.     The 

right  extends  to  the  quality  as  well  as  the  quantity  of  water. 
If,  therefore,  an  adjoining  proprietor  corrupts  the  water,  an 
action  will  lie  against  him.* 

The  reasonableness  of  the  use  is  said   to  be  the  criterion  which 

commencei}  to  construct  an   embanli-  luitk  divers  imjuriOKs  iugrtditnts  and 

ment    thereon     Tor     the     purpose    of  substances,  put   into   the   same  bj  ibe 

•straightening  its  main  track,  which  b}'  defendants  at  said  factory,  whereby  the 

its  weight  caused  the  upheaval  of  the  water  of  the  said  natural  Btream  ia  ren- 

surfacc   of  complainant  s   lot,  and   the  dcred   less  pure  and  less  (it  for  use  bj* 

<lestruction  of   the  buildings   thereon,  man    as   drinking   water."     And    as  a 

HHd,  that  an  injunction  lo  compel  the  diKtinct  cause  of  defilement  or  pollution 

removal  of  the  embankment,  or  to  re-  of  the  stream,  it  was  charged  that  the 

strain  ita  completion,  would   not  lie,  it  defendants  "have  erected  and  do  keep, 

not  appearing  with  any  certainty  that  maintain  and  use,  divers   large   privies 

further   injury   would   result   to    com-  and    hog   pens  at  or  near  said  factorr, 

plainant,  nor  that  an  action  to  recover  the  excrement  and   filth   whereof  the 

ilnmageB  would  lead  to  an  interminable  defendants   cause  or  wilfully  sutler  and 

litigation,  and  complainant's  rights  to  permit  to  be  discharged  into  the  waters 

the  steets  vacated  being  doubtful.   Her-  of  the  said  Gunpowder  river,  aliove  the 

bert   o.  Pennsylvania   R.  Co.,  43  N.  J.  said  dam  and  lake,  whereby  the  water 

Eq.  Zl.  of  the  stream  so  flowing  into  and  re- 

i.  Holsman   i.'.   Boiling    Spring    etc.  ceived  by  the  said  lake   is  greatly  pol- 

Co.,  14  N.J. Eq. 335;  Alfred's  Case,  g  luted."   Baltimore  i'.  Warren  M^.  Co.. 

Co.  59;  Richmond  etc.  Co.  v.  Atlantic  59  Md.  96,  110, 

etc.  Co..  10  R.  I.  106:  Gardner  1:  New-         In  thfs  case   the  court  etdd:  "Now. 

burg,2johnB.(N.  Y.)Ch.i62;  Webbr.  with   respect   to    the.   legal    principle* 

Portland   Mfg.   Co.,  3   Sumn.   (U.  S.)  upon  which   the  present  application  is 

189;  Bealey  v.  Shaw,  6  East   208;  Ma-  based,  we  think  there  can  lie  no  doubt 

«on  V.  Hill,  s  B.  &  A.  i.  or  controversy   whatever.     Before  Ihe 

The  mayor  and  city  council  of  Balti-  time   of  Lord   Cohe,  the   principle  in - 

more,  under  an   authority  i:onferred  by  volved   in   this  case  would   appear  to 

staluie,  purchased   certain   lands  odja-  have  been  welt  settled,  for  in  Aldred's 

t;eiit  to  and  including  a  portion  of  the  Case,  9  Co.  58, 59a,  we  find  it  laid  down 

t>cd  of  the  Gunpowder  river,  and  con-  by  the  court  as  established  law.  that  "if 

Ktructed    a   d.im    across    said    stream,  a  man  has  a  water  course  running  in  ■ 

thereby  forming  a  lake,  the  water  from  ditch   from   the   river   to  his  house,  for 

which  was  conducted   into   Che  city  of  his   necessary  use,  and  a  glover  acts  up 

Kaltimore,   and   distributed    to  various  a  lime  pit  for  calfskins  and  sheepskins 

|)ointB   therein,  in   order   to  supply  the  so  near  the  «aid  water  course  that  the 

inhabitants  with  pure  water  for  drink-  corruption  of  the  lime  pit  has  corrupted 

ingand   other   necessary  purposes.     A  it,  for  which  cause  his  tenants  leave  the 

l>ill   was  filed  by  the   mayor   and  city  said  house,  an  action  on  the  case  lie* 

touncil  of  Baltimore  for  an  injunction  for  it,  as  it  is  adjudged  in  13  H.  7,  j6j 

iigainat  the  defendants  to  restrain  (hem  and  this  stands  with  the  rule  of  law  and 

from  polluting  said   river,  and  charged  reason,  eXc..  Prohibetar  ue  qais  facial 

that  the  defendants,  a  body  corporate,  ia  suo  quod  nocfre  possil  alieno;  tl  sic 

owned    and  conducted  a  certain    cotton  Mtcre  lao  «/ aiirnum  nan  Irdas."    And, 

factory,  "situate   near  the   Gunpowder  in   more   recent  times,  all  common  law 

river,  or  one  of  the  tributaries  thereof,  authorities  agree  that  a  riparian  owner 

above  the  said  lake  and   dam,  and  that  has  the   ri^t  to  the  natural  stream  of 

they  discharge,  or  knowingly  suffer  and  water  flowing  by  or  through  his  land, 

permit  to  be   discharged   into  the  said  in  its  ordinary  natural  state,  iMth  aa  to 

'Stream,  whence    the  same   necessarily  its  quantity  and  quality,  as  incident  to 

Ho*s   into   the   said    lake,  refuse  water  the   right  to   Ihe   land   on  or  through 

iVo-n    the   K.iid    fnctorv.    impregnated  which  the  water  course  runs;  and  that 
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r^ht  continues,  except  bo  Tar  he  it  maj  Y.  51 ;  and  this  court  has  but  recent!/ 

have  been  derogated   from  by  user  or  kelk,   in    the    caee    of     Wood^esr    t'. 

'"'   grant.      Gladfelter  v.    Walker,  40  Schaefer,  57   Md.  1,  tliat  an  injunction 

.  i;  Mason   v.   IJill,  5   B.  &  Ad.  i;  should     be    grunted    to    prevent     the 

Wood   V.  Wand,  3  Exch.  74S;   StocI:-  fouling  and  improper  use  of  the  water 

port  etc.  Co.  i'.  Potter.  7  H.  &.  N.  160.  of  u  running  stream,  when  prejudicial  to 

And    no  user  short  of  the   period  of  the  rights  of  others  interested  in  having 

legal  prescription  will,  without  consent  the    water    descend     to    them    in     it^ 

or  grant,  confer  any  exclusive   right,  as  ordinary'    natural      state      of     puritj  . 

between  different   riparian   owners,  to  Among  the  more  recent  leading  cases 

the    use    of   the  water   of   a   running  upon  this  subject  are  those  of  GoldsTnid 

stream.     If,  however,   the   prior  occu-  v.  Tunbridge   Wells  Co.,  L.  R.,  i   Ch. 

pant  has  eojo/ed  the  use  of  the  water  App.  349;  and  Baxendale  %'.  McMurray, 

in  any  particular  mode,  or  for  carrying  L.  R.,  1  Ch.  App.  740,  In  which  will  be 

on  ai\y  particular  trade  or  manufacture,  found  fully  discussed  the  principles  and 

for  twenty  years,  SO  as  to  have  acquired  grounds  upon  which  the  court  proceeds 

a  right  of  user  by  prescription,  he  is,  in  in  such  cases. 

that   case,  entitled    to    remain    undis-         What  nature  and  exlent  of  pollution 

turbed  in  such  user,  in  the  mode  and  to  of  the  stream  will  call  for  (he  active 

the  extent  delined  by  the  actual  enjov  interference  of  the  court,  is  not  in  all 

ment  of  the  u»e.  3  Kent  Com.  446.  C5r,  cases  easv  to  define.     It  is  not  evi-ry 

as  stated  by  Lord  Ellenborough,  in  impurity  imparted  to  the  water,  iiow- 

the  case  ot  Bealey  v.  Shaw,  6  East  308,  ever  small   in  degree,  that  will  be  Ihi; 

"independent  of  any  particular  enjoy-  subject  of  an  injunction.      All  ninninj 

ment  used  to  be  had  by  another,  every  streams   are,  to   a   certain   extent,  pol- 

man  has  a  right  to  have  the   advantage  luted;  and  especially  are  they  so  when 

of  a   flow  of  water   in   his   own   land,  they  flow  through  populous  regions  of 

without  diminution  or  alteration.     But  country,  and  the  waters  are  utilized  lor 

an  adverse  right  may  exist,  founded  on  mechanical    and    manufacturing    pur- 

the  occupation  of  another;  and  though  poses.     The  washings  of  the  manured 

the    stream   be    either    diminished    in  and  cultivated  fields,  and  the  natural 

quantity,  or  even  corrupted  in  quality,  drainage   of  the   country,  of  necessity 

an  by  means  of  the  exercise  of  certain  bring  many  impurities  to  the  stream; 

trades,   yet    if   the   occupation   of  the  but    these     and    the    like    sources    of 

party  so' taking  or  using  it  have  existed  pollution    cannot,    ordinarily,    be     re- 

for  so  long  a  time  as  may  raise  the  pre-  strained  by  the  court.     Wood  v.  Sut- 

sumption   of  a  grant,  the  other  party  cliffe,  2   Sim.  (N.  S.J  163.      Therefore, 

whose    land    is   below   must    take  the  when   we  speak  of  the  right  of  each 

stream  subject  to  such  adverse  right,"  riparian  proprietor  to  have  thewater  cf 

And  BO  hold  all  the  authorities.  a  natural  stream  flow  through  his  land 

If,  therefore,  the   defendants,   being  in  its  natural  purity,  those  descriptive 

upper  riparian  proprietors,  and  as  such  terms  must  lie  understood  in  acompara- 

entitled    to   the    ordinary   use    of   the  live     sense;    as    no     proprietor     does 

water,  including  the  right  to  apply  it  in  receive,  nor  can   he  reasonably  expect 

a  reasonable  way  to  purposes  of  trade  to  receive,  the  water  in  a  state  of  entire 

and  manufacture,  are  using  the  water  purity,      Bui   any  use   that  materially 

of  the  stream  in  an  unreasonable  man.  fouls  and  adulterates  the  water,  or  the 

ner,  and  have  defiled  the  same  in  such  deposit    or   discharge   therein    of   any 

manner  and   to  Euch  an  extent  as  to  filthy  or  noxious  substance,  that  so  far 

operate  an  actual  invasion  of  the  rights  alfects  the  water  as  to  impair  its  value 

of   the    complainantf,    the    latter    are  for  the  ordinary  purposes  of  life,  will  be 

clearly  entitled  to  redress  by  action  at  deemed  a  violation  of  the  rights  of  the 

law,  and,  in  case  the  nuisance  be  con-  lower     riparian     proprietor,    and     for 

tinned,  to  summary  relief  by  injunction,  which  he  will   be   entitled   to  redress. 

This    Is    clearly    settled    by    a    great  Anything  that  renders  the  water  less 

number  of  decided  cases,  both  English  wholesome  than  when  in  its  ordinary 

iind  American.     Swindon  Waterworks  natural    state,    or    which    renders     it 

Co.  V.  Wilts  etc.  Canal  Co.,  L.  R..  7  H.  offensive   to  taste  or  smell,  or  that   \(- 

L.  697;  Clowes  V.  Staffordshire  Co.,  L.  naturally  calculated  to  excite' disgust  in 

R.,   8   Ch.    App.    115;    Pennington    tj.  those  using  thewater  for  the  ordinary 

Brinsop   Hall   Coal  Co.,   ^  Ch.     Div.  purposes    of    life,    will     constitute    u 

K;  Sanderson  v.   Pen n.  Coal  Co.,  86  nuisance,  and  for  the  restraint  of  which 

St  401;  CWpman  v.  Palmer,  77  N.  a  court  of  equity  will  interpose. 
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must  determine  the  right,  and  this  must  defend  upon  the  extent 
of  detriment  to  the  ripiirian  proprietors  below.* 

The  fouling  or  pollution  of  water  in  a  stream  by  the  flow  of 
sewage  constitutes  a  nuisance,  and  affords  sufficient  ground  for 
relief  by  injunction.* 

1.     Snow    V.    ParsonB,   38   Vt  459.  The  sewage  of  a  town  had  for  m>njr 

Hellows,  J.,  in   Hayes  v.  Waldron.  44  years   been   drained  by  conrniissionent 

N.  H.580;  Merrifield  v.  Worcester,  110  acting  under  a  local  act  of  parliament 

Mass.  116.     In  Lockwood  Co.  -v.  Law-  Into    a    stream   passing    through     the 

rence,    77     Me.     197,    where     several  plaintiff's  land,  which  was  beyond  their 

reepondents    acting    independently    of  district,  without  perceptibly   polluting 

i:ach  other  deposit  the  refuse  matter  and  it.    But  for  some  years  before  the  filing 

■debris  from   their   mills   in   the  same  of  the  bill,  in   consequence   of  the  in- 

stream  and  fouled  the  same,  it  was  held  crease  of  the  town,  the  stream  liecame 

that    all    of   the    defendants    may    be  perceptibly   polluted,  and  continued  to 

joined    in    an    action   lo   restrain    the  increase   in    impurity.      Decree  of  the 

nuisance,  the  wrong  being  joint.  master  of  the  rolls  restraining  the  com- 

9.  Holt  V.  Rochdale,  L.   R.,  to   Eq.  missioners  from  draining  the  town  into 

54;  Atty.  Gen.  v.  Birmingham,  4  Kay  the  stream  so  as  to  pollute  the  water  to 

i  J.  528;  Alty.  Gen.  v.  Bradford  Canal,  the  injury  of  the  plaintiff  affirmed.    As- 

L.  R„i   Eq.   71;  Oldaker  v.   Hunt,   6  suming  that  a  prescriptive   right  could 

De  Gex   M,  &  G.  376;  allirmlng   s.  c.,  be  acquired  of  draining  the  sewage  into 

ig   Beav.  485;  Goldsmld   n.Tunbridge  the  stream  to  the  injury  of  the  plaintiff, 

vtc.  Commrs..  L.  R.,  1  Ch.  3J9;  affirm-  it  could  only  be  acquired  by  the  con. 

ing  s.  c,  L.  R.,  I    Eg,   t6i;  Lingwood  tinuance   of  a   perceptible   amount   of 

:■,   Stowmarket   Co./L..   R.,  i    Eq.  77;  Injury  for  twenty  years.    Although  the 

.Vtly.  Gen.  r.  Colney   etc.  Asylum,  L.  fact  of  prospective   nuisance  Is  not  in 

R.,   4   Ch,    146;  Atty,   Gen.   v.   Leeds  itself  a  ground   for  the  interftrence  of 

Corporation,  L.  R.,  j  Ch.  583.  the  court,  yet  if  some  degree  of  present 

Freicription. — Wtiere  a  prescriptive  nuisance  exists,  the  court  will  take  Into 
right  to  foul  a  stream  has  been  nc-  account  its  probable  continuance  and 
quired,  the  fouling  muBt  not  be  consid-  increase.  Observations  on  the  weight 
vrably  enlarged  to  the  prejudice  of  to  be  attached  to  the  conclusions  of 
other  people.  The  fact  that  the  stream  scientific  witnesses.  Goldsmid  r.  Tun- 
Is  fouled  by  others  Is  not  a  defence  to  a  bridge  etc,  Commrs.,  1  Eq,  161;  i  Ch. 
suit  to  restrain  the  fouling  by  one.   The  349. 

mere  suspension   of  the   exercise  of  a  Trifling  ITulaMice. — Bill  and  informa- 

prescriptive  right  is   not  sufficient   to  tion  filed  to   restrain  the  local  board  of 

destroy   the   right,   without  some   ev-i-  health  of  a  town  from  discharging  sew- 

dcnce   of  an   intention   to  abandon  It;  age  into  the  river  dismissed  with  costs 

hut  where  dye  works  had  not  been  used  on   the  ground   that   the  injury  proved 

for  more  than  twenty  years,  and  had  was  trifling.     Consideration  0/  the  cir- 

been    allowed    to  go  to  ruin,  ield,  that  cumstances  under  which  the  court  will 

any  right  of  fouling  a  stream  attached  interfere,     Atty.   Gen.   v.  Gee,  10  EU]. 

to  them  was  lost.     The  owner  of  land  131, 

on  the  banks  of  a  river  can  maintain  a  PtmiUm. — In  an  order  for  an  injurK- 

..luit  to  restrain  the  fouling  of  the  water  tion  to  restrain  defendants  from  pollut- 

of  the  river,  without  showing  that  the  ing  a  stream,  it  is  proper  to   insert   the 

fouling  is  actually  injurious  to  him.    C,  words  "to  the  injury   of  the   plaintiff." 

wishing  lo  prevent  tiie  water  of  a  river  in   order  to  establish  a  ground  for  the 

from  being  fouled  by  some  dve  works,  Interference  of  the   court,,  and  prevent 

purchased  from  the  owners  of  the  dye  its  authority  being  invoked  for   trivial 

works  a  piece  of  land  on  the  banks  of  purposes.    The  order  was  finally  drawn 

the    river,  without   commiinicnting  to  up  in  the  following  form:  "Thi»  court 

them  his  object.     Held,  that  in  the  ab-  doth   order  that  a  perpetual  injunction 

— '  -              -   -''n  by  the  be  awarded  against  the  defendants,  the 

.  .,...  -e  ^tg-Bj„arket  Comfany,  to   reitrain  the 
aid   defendants,  their  servants,  agents 

Rsley   &   Sons  v.  Light-  and   workmen,  from   discharging  from 

jjwler,  3  Eq.  379:  2  Ch.  478,  their  works  In   the   plaintiff's  bill  men- 
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19.  Eajementi. — An  injunction  will  be  granted  to  restrain  the 
doing  of  that  which  would  destroy  or  injure  an  easement.*  See 
infra  ANCIENT  LIGHTS;  Partv  Walls;  LATERAL  Support; 
Railways;  Highways;  Mills. 

JMK  Ancient  Lighta.— In  England,  the  quiet,  uninterrupted  en- 
joyment and  possession  of  window  lights  for  twenty  years  is 
sufficient  to  justify  a  jury  in  finding  a  covenant  to  that  effect, 
provided  the  evidence  shows  that  the  owner  of  the  adjoining 
land  during  that  period  had  knowledge  of  the  fact — the  knowl- 
edge of   the   tenant  alone  not  being  sufficient.*     The  English 

tjoned,  into  the  river  or  stream  in  the  Straight    v.   Bgrti,   L.  R.,   t,    Ch,  163; 

said  bill  also  mentioned,  so  as  to  cause  Theed    v.   Debenham,  1   Ch.   D.   i6j; 

it  to  flow  to  the   plaintiff's   land,  mess-  Potle  v.  Levy,  2  Drew   271;  Simper  i'. 

uage  and  mills,  therein  also  mentioned,  Folev,    i    John.    &    \\.  555;  Gale    v. 

in  a  state  less  pure  than  that  in  which  Abbot,  8  Jur.   N.   S.  9S7;  Maguire  r. 

it  floweed  there  previously  to  the  estab-  Gratlan,  I.  R.  2  Eg.  246;  Ketlt  -u.  Pear- 

iishment  of  the  said  works,  to  tiie  injury  son,  L.  R.,  6  Ch.  809;  Beadel  f.  Perry, 

of   the    plaintiff,  any   such    refuse    or  L.  R.,  j  Eq.  465;  Martin  -u,  Headon,  L. 

other  matter  as  was  discharged  bj- the  R.,  1   Eq.  ^i\\  Dent  v.  Auction   Mart 

defendants   from   the  same  works  into  Co,,  L.  R.,  1  Eq.  138;  Daniel  v.  North, 

the  said  river  or  stream  previously  to  11  East  372.     To  authorize  an  injunc- 

the  filing  of  the   said  bill,  or  any  nox-  tion  there  must  be  some  material  Injury 

fous  fluids  or  other  foul  matters  what-  to  the  comfort  of  those  dwelling  in  the 

soever."  Lingwood  p.  Stowmarket  Co.,  house  aliout  to  be  darkened.     Attorney 

I  Eq  77,  336.  General  -v.  Nichol,  16  VeK.  338.     "  The 

1,  Schwoever  i'.  Boylston,  90  Mass.  question,"    said    Lord     Eldron,   "is 

J98;   Schermerhorn   v.   New    York,  3  whether  the  effect  is   such  an  obstruc- 

Edw.   (N.   Y.)   Ch,    119;    Wheeler   v.  tion  as  the  party  has  no  right  to  erect, 

Gilsey,  35  How.  (N.  Y.)  Pr,  147;  Sev-  and      cannot      erect      without     those 

mour  f.  McDonald,  4  Sandf.   (N.  Y.)  mischievous   consequences  which  upon 

Ci>.  .508;  Lawrence    v.   New  York,  1  equitable  principles  should  be  not  only 

Barb.   (N.  Y,)  581;  Whitney  v.  Union  compensated  in  damages  but  prevented 

R.  Co.,  II   Gray  (Mass.)  36s;  Jackson-  by    injunction."       See    also    Back    v. 

villef.  Jacksonville  etc.  R.  Co,,  67   111.  Stacey,  1   Car.  &  P.  465;  Weston    i. 

544.  Arnold,  L.  R.  S.,  Ch.  ioS4;Dyer'B  Com- 

The    ffrantee     of    an     easement    is  pany  it.  King  L.  R.,  9  Eq.438;  Leecher 

entitled  to  an  injunction  to  restrain  the  v.  Schueder,  L.  R.,  g  Ch.  463. 
erection  of    buildings   on   the  servient         In   England    the  right    to  equitable 

tenement  In  violation  of  a  covenant  not  relief  for  the  protection  of  ancient  lights 

to    do    so.      Watertown    v.  Cowen,  4  is  to  a  considerable  extent  dependent 

Paige  (N.   Y.)   Ch.  jio;  t.  c,  27   Am.  upon  the    statute   i  and  3  Wm.  4,  ch. 

Dec,  80.  72.  4    3,  which    provides    as    follows: 

The  occupant  of  a  store  may  eryoln  "  And  be  it  further  enacted  that  where 

the  occupant  of  an  adjoining  store  Irom  the  access  and  use  of  light  to  and  for 

obstructing  light  and  view  and   thereby  any  dwelling  house,  workshop,  or  other 

exclude    customers     and    injuring    his  buildingshall  have  been  actually  enjoyed 

business,     Hallock  r.  Scheyer,  33  Hun  therewith  for  the  full  period  of  twenty 

(N.  Y.)    III.      The  disturbance   of   a  years   without   interruption,   the   right 

perpetual  water  right  may  be  enjoined,  thereto  shall  be  deemed  absolute  and 

Sitting's  Appeal,  105  Pa,  St.  517,  indefeasible,  any  local  usage  or  custom 

juTiidiotlaii. — Courts  of  equity  do  not  to  the  contrary  notwithstanding,  unless 

usually  exercise  jurisdiction  in  cases  of  it    shall    appear    that    the    same    wus 

■■  ■■  "  ""■    the  enjoyed  by 


right  has  been  established  at  law,  expressly  made  or  given  for  that 
Rnea  v.  Forsyth,  37  Pa.  St.  503;  King  purpose  by  deed  or  writing."  As  In 
V.  McCully,  38  Pa.   St.  76;  Ilieskill   v.    the    right    of   relief   under    a    stalutL- 


Gro«»,3  Brewst,  (Pa.)430;s.  c„7  Phila.    authorizing  an   injunction   against  the 

(Pa.)  317.  malicious    erection    bv    an    owner    or 

1.  Cross  V.   Lewis.  1   B.  &  C.  686;     lessee  of  land  of  any  structure  thereon 
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AMintU^U.                         INJUNCTIONS.  AneUntUgUi. 

doctrine  of  a  right  to  ancient  lights,  from  a  user  for  twenty  years, 
does  not  prevail  in  this  country,  and  mere  use  will  not  justify 
an  injunction  to  restrain  the  closing  of  the  same.' 

mtendeJ  to  annoi-  or  injure  an_v  pro-  and   no  enquiry'  will  be  granted  as  to 

prietor  of  adjacent   land  in  respect  (o  damages,  and  the  bill  will  be  altogether 

hiK    UBC    or  ditpoeition   of   the  eame.  dismissed;  but  without  prtjudioe  to  an 

Harbison  v.  White,  46  Conn,  106.  action  at  law.     Decree  of  Kinderslc}'. 

In   a  (Hit  to  restrain  the  defendant  V.   C,   reversed.      Clarke     v.    Clarke 

from    building    bo  as    to  obstruct   the  (Law  Rep.  [  Ch.  t6)  followed.     Kobson 

plaintiff's  ancient  lights,  it  was  proved  v.   W  hitting  ham,   1    Ch.  441;   Dent  p. 

that  for  a  period  of  more  than  twenty  Auction   Mart  Co.;  Pilgrim  v.  Saini;: 

years,  extending  to  within  a  very  short  Mercers'  Co.  v.  Same,  :  Eq.  itS;  Mar- 

ttme  bcfoi'e  the  bill  was  filed,  there  had  tin    v.  Headon.  a    Eq.  415;  Smith  v. 

teen  unity  of  possession  of  the  proper-  Smith,  Jo  Eq.  joo. 

ties  of  the  plaintiff  and  the  defendant,  t.  King  v.  Miller,  4  Hals.  (N.J.) 
but  there  was  no  evidence  of  there  ever  559;  Cherry  ri.  Stem,  11  Md.  i;  Mulfen 
having  been  any  unity  of  title;  and  it  v.  Strieker,  19 Ohio  St,  135;  Parker-.', 
was  proved  that  t>elore  the  unity  of  Foote,  19  Wend.  <N.  Y.)  30^  But 
possession  commenced  the  access  of  compare  Robinson  v.  Pittenger,  i 
light  to  the  windows  had  been  enjoyed  Green  (N.  J.)  Ch.  ^-j.  In  Parker  r. 
a-f  far  back  as  living  memory  went.  Foote,  19  Wend.  (?i.  Y.)  309,  Bro.s- 
Held  (aftirming  the  decision  of  the  suv,  J.,  in  discussing  the  question,  save 
master  of  the  rolls),  that  the  plaintiff  (pp.  37-8):  "By  the  exercise  of  a  law- 
established  his  title  to  the  access  of  fill  right  on  his  own  land  for  twenty 
light  by  proof  of  enjoyment  from  time  years  he  acquires  a  beneficial  interest 
immemorial,  independently  of  the  in  the  land  of  his  neighbor.  The  or- 
■tatute  1  and  3  Will.  4.  ch.  71;  for  that  iginal  proprietor  is  still  seized  of  the 
the  statute  does  not  take  away  any  of  fee  with  the  privilege  of  paving  t; 
■      -   ■        ■                             •■-  '  -■   '             ■  --'      ■    ■  ■■-    -igjit  tr  -^ 


lodes  of  claiming  easements  which  and  assessments;  but  the  right  to  build 

existed  before  its  passing.     Held,  also,  on  the  land  without  which  city  and  vil- 

that  the  fact  that  some  of  the  windows  lage   lots  are  of  little  or   no  value,  has 

had  been  considerably  enlarged  did  not  l)een   destroyed   by  a   lawful  window, 

take  away  the  right  to  an  injunction;  How  much  land  can  thus  be  rendered 

and  that  the  plaintiff  ought  not  to  be  useless   to   the    owner   remains   to  be 

put  upon  the  terms    of   restoring  the  settled.     »  Barn.  &  Cress,  686;  1  Car. 

windows  to  their  former  size.     Aynsiey  &   Payne  4O5;   t,   Car,   &   Payne  436. 

V.  Glover,  10  Ch.  183.  Now,  what   is  the  acquiescence  which 

A  building  containing  ancient  lights  concludes  the  owner  ?  No  one  has  tres- 
was  pulled  down  and  replaced  by  passed  upon  his  land  or  done  him  a  te- 
another.  in  which  the  front  was  set  gal  injury  of  any  kind.  He  has  sob- 
back  and  a  dormer  window  converted  mitted  to  nothing  but  the  exercise  of 
into  a  skylight.  Held,  that  the  right  to  a  lawful  right  on  tlie  part  of  his  neigh- 
access    of   light    was    not    lost.      Per  bor," 

Jessel,  M.  R.  (on  motion  forinjunction):  The   custom   of   London   in    regard 

Any  sul>stantial  alteration  in  the  plane  to  ancient  lights  is  abolished  by  stal- 

of   the    windows    destroys    the   right,  ute.    Trescolt  v.  Merchant  etc.  COn  36 

Per  Fry,  J.:  The  rieht  remains  where  Eng.    L.   Si    Eq.  467.     A    contract  or 

any  portion  of  the  Tight  which  would  covenant  in  a  conveyance  recognizing 

have  passed  over  the  servient  tenement  the   erection   or  continuance  of  light - 

through  the  old  windows   passes  also  no    doubt    would    be    enforced.      Stc 

through   the  new  windows.      National  Shipman     v.     Beers,     i     Abb.    New 

Provincial    Plate    Glass    Ins.    Co.    i'.  Cas.   (N.   Y.)   435;  King  ;■,  Miller,  4 

Prudential   Assurance   Co.,  6  Ch.   D.  Hals.  (N.  J.)  559,  was  a  bill  for  an  in- 

757,  junction  to  restrain  defendant  from  so 

The  cottrt  will  not  grant  an  injunc-  building  as  to  close  up  complainant's 
lionlorestraintheerectionof  a  building  window  in  the  gable  end  of  his  hoiihi:. 
on  account  of  its  obstructing  the  which  he  claimed  was  an  ancient  win- 
plaintiff's  light,  unless  the  plaintiff  can  dow.  Complainant's  house  stood  on 
show  that  he  will  sustain  substantial  the  line  of  his  lot  The  injunction  wa> 
damage.  If  he  cannot  do  this,  his  denied,  II.m.stf.ad.  Ch.,  savin;;- 
ground  of  application  to  the  court  fails,  "The    owner   of   a   lot    has   the  elec 
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L»t«na Support,  INJUNCTIONS.  Lahnl  Bu^ort. 

81.  Lateral  Support. — The  owner  of  the  surface  of  land  is  en- 
titled, of  common  right,  to  support  for  his  land  in  its  natural 
state.  This  right  is  not  like  the  support  of  one  building  upon 
another  supposed  to  be  gained  by  grant,  but  is  a  right  of  prop- 
erty passing  with  the  soil.'     The  right   is   not  absolute,  but   is 

tion  to  build  on  it  as  he  .pleaeeB.  The  tie  of  considerable  height,  the  expenbi:' 
owner  of  the  adjoining  lot  has  the  same  of  obstructing  it  might  be  equivalent., 
right.  If  the  one  who  buildK  first  or  nearly  so,  to  the  value  of  the  unim- 
chooKs  to  build  on  the  line,  the  adjoin-  proved  or  vacant  land  designed  to  bi" 
jng  owner  has  no  means  of  preventing,  protected.  The  effects  and  'sgal  con- 
and  has  no  means  of  preventing  the  '  sequences  resulting  from  the  i-ser  of  a- 
continuance  of  the  building  on  the  line,  wav  and  that  of  a  li^hi  are  so  csscn- 
Where  one  has  a  right  to  put  on  the  tiallj'  difterent,  we  do  not  perceive  the 
Kpot  where  he  erects  it,  and  to  continue  propriety'  of  holding  that  the  (wentr 
it  there,  and  the  adjoining  owner  can  do  ;,'ears'  rule,  which  is  applicable  to  thV 
nothing  to  prevent  its  erection  on  that  former,  thould  also  be  applied  to  the 
•pot,  and  can  do  nothing  to  prevent  its  latter."  And  the  court  retused  la  sus- 
remaining  there,  it  \%  eiinplj  absurd  to  lain  Che  Injunction. 
saj'  that  the  latter  can  bv  lapse  of  time  But  the  owner  of  land  adjacent  to  a 
lose  his  right  to  build  up  to  his  line,  canal,  which  is  a  public  highway-,  isen- 
The  loss  of  a  right  by  lapse  of  time,  titled  to  receive  from  it  light  and  air, 
from  an  act  done  and  continued  bj  and  equity  will  restrain  one  holding 
another,  can  only  be  in  cases  where  the  under  the  canal  company  from  erect- 
party  againgt  whom  the  time  is  running  ing  a  building  over  the  canal  in 
has  some  means  of  preventing  the  act  such  manner  as  to  close  up  compiain- 
or  its  continuance.  Where  he  has  no  ant's  window  and  deprive  him  of  the 
such  means,  he  is  in  no  default  and  can  free  enjoyment  of  the  right.  Barnett  f . 
therefore  lose  no  right.  And  a  person  Johnson,  i  McCart.  {N.  J.j  aSi. 
by  doing  and  continuing  an  act  on  his  Where  both  plaintiff  and  defendant 
property  which  he  has  a  right  to  do,  derive  title  to  adjacent  premises  from  a 
■  which   another   has   no  means  of    common  source,  and  defendant  is  about 


preventing,   can   acquire   no   right   in-  lo  erect   a   building   upon    his  i 

jurious  to  the  property  of  that  other."  premises,  which  will   have  the  effect  of 

Cherry  I'- Stein,  II  Md.  I,  was  a  bill  to  obstructing    many   of   plaintiffs    win- 

reslrain  defendant  from  erecting  a  wall  dows  in  a  building  conslrueled  by  the 

in  such  a'manner  as  to  darken  and  shut  orii^inal  grantor  of  both  parties,  equity 

up   the  lights   and  windows  upon   one  will  not  Interfere  by  injunction  in  the 

side  of  complainant's  house,  complain-  absence  of  any  covenant  In  the  grant 

ant    relying    on    twenty    years'    user,  under  which  plaintiff  claims,  indicating 

EtCLESTON,  J.,  delivering  the  opinion  an  intention  on  the  part  of  the  grantor 

of  the  court,  denied  the  application  of  to  limit  the  use  of  Che  vacant  lot  so  that 

the   English   rule,   saying:  "Where   A  it  shall  noC  impair  plaintiff's  light  and 

makes  a  window  in  his  house,  overlook-  air.     Shipman  v.  Beers,  i  Abb.  N.  Cas. 

ing  the  open  grounds  of  B,  it  if  no  in-  (N.  Y.)  435. 

fringement  of  the   rights  or  encroach-         1.  IluTiphrics   v.  Brogdcr,  13  Q.  B. 

inent  upon  the  properly  of  the  latCcr.  739.    This  is  recognized  as  the  leading 

.     .     And  yel,  under  the  English  rule,  case.    The   right   has   sometimes  been 

if  the  window  remains  open  and  unob-  treated  as  an  easement.  Wash  on  Eas.. 

structed  for  more  Chan  twenty  vcars,  B  437;    Gale   on   Eas.  3C5.      The   courts 

cannot  afterwards  erect  a  building  on  generally  view  It  as  a  natural  right,  and ' 

his  land  if  it  obstructs  the  light.    To  (he   deprivation   thereof  is  a  nuisance. 

prevent   such   a  consequence   the   rule  RowboCham   v.  Wilson,  8   H.  L.  Cas, 

does  not  give  him  any  right  of  action  348;  Brown  ;•.  Robins.  4   H.  &  N.  1S6; 

or  legal  proceeding,  but  his  only  remedy  Rackhouse   v.    Bononle,   9   >I.  L.  Cas. 

is  the  sccminglv  ill-natured  one  of  ren-  503;  Stevenson   r.  Wallace,   17   Grail, 

dering  the  window  of  his  neighbor  use-  (\  o.l    77;    Farrand    t.    Marshall,    ii> 

less  by  building  a  wall  or  other  obstruc-  Barb,  (N,  Y.)  3S0;  Guest  i'.  Reynold-,, 

tion   for  that  purpose   alone,   if  at  the  68   III.  478;  Phillips  t>.  Bordman.  4  .\1- 

llme  he  has  no  wish  lo  build  a  house  on  len  ( Mass.)  147. 

his  own  propcrlv.     And  if  the  window        Tlie  right  to  lateral  support  is  an  itv - 
loC.of  L.— ^4  IMU 


ib.  Google 


ladoit  BnlUliigi.  INJUNCTIONS.  BalifMaat  Avport. 

Jimited  to  the  support  of  the  land  in  its  natural  state.  If  its 
adjoining  proprietor's  land  is  weighted  with  buildings,  etc.,  he 
cannot  require  the  soil  of  his  neighbor  on  the  adjoining  lot  to 
support  his  own  soil  in  sustaining  such  increased  weight.* 

Where  the  owner  of  property  suffers  damage  from  an  adjoin- 
ing proprietor  by  reason   of   being  deprived  of  support   to   his 
land  or  building,  he  may  bring  an  action  for  damages;  he  may, 
■Jiowever,  prevent  the  unlawful  excavation  by  making  the  proper 
■■.application  to  a  court  of  equity  for  an  injunction.* 

22.  Ancient  Bnildingi.— A  party  may  acquire,  by  prescription 
for  the  statutory  period,  a  right  to  the  lateral  support  of  his 
land  with  the  buildings  thereon — a  grant  .of  the  right  of  support 
being  assumed.^ 

23,  Sntyaoent  Bnpport — Where  one  person  owns  the  surface  of 
real  estate,  and  another  owns  the  surface  where  minerals  are 
found,  or  are  supposed  to  exist,  the  owner  of  the  surface,  in  the 
absence  of  any  agreement  in  regard  to  the  matter,  is  entitled  to 
the  support  of  both  the  land  and  the  buildings  erected  thereon. 
The  liability  does  not  depend  upon  negligence,  but  upon  the 
want  of  authority  to  remove  such  support,* 

-cidcntof  the  ownership  of  land,  and  its  Mo.    i6i;    Mamer   v.   Lueech,   65    III. 

infringement     is    a    nuisance    against  484. 

-which  equity  will  ordinarily'  enjoin.    In  9.  Farrand  v.  Marshall,  19  Barb.  (N. 

these   cases  equit/  assumes  jurisdiction  Y.)  380.     But  equitj-  will  not  enjoin  a 

on  account  of  the  nature  of  the  injury  land   owner  from   making  excavations 

mther   than  of  the   magnitude  of  the  on  his  land  when  no  serious  Injury  to 

damage  done.    Trowbridge  v.  True,  52  the  adjoining  realty  is  imminent,  and 

Conn.  190;  a.  c,  ji  Am.  Rep.  579,  where  there  is  nothing  peculiar  in   the 

1.  Lasala  v.   Holbrook,  4  Paige  (N.  situation    and    circumstances   of   such 

Y.)  Ch.  169.    The  injunction  was  dis-  realty.     McMaugh  v.  Burke,  13   R.  I. 

solved   from   the   failure   to   plead  and  499. 

prove    certain    essential    facts.     It     \s  S.  Lasala   r.  Holbrook,  4  Paige  (N. 

aald   (pp.    172-3):    "From    the    recent  Y.)  173;  s.  c.,as  Am.  Dec.  514-  "Then; 

Engiish  decisions  it  appears   that  the  is    another    class    of   cases,    however, 

party  who   is   about   to   endanger   the  where  the  owner  of  a  building  on  the 

building  of  his  neighbor  by  the  reason-  adjacent  tot  is  entitled  to  full  protection 

able  improvement  on   his  own  land,  is  against  the   consequences  of  any  new 

bound  to  give  the   owner  of  the   adja-  excavation  or  alteration  of  the  premises 

cent  lot  proper  notice  of  the   intended  intended  to  be  improved,  by  which  he 

improvement,  and  to  use  ordinary  skill  may  be  In  any  way  prejudiced.    These 

in  conducting   the  same:  and  that  it  is  are   ancient  buildings,  or  those  which 

'.  Wal- 

See  Peyton  lace,    J7  Gratt.   (Va.)   77;    Quincy   z: 

!■.  The   Mayor  of  London,9  Bam,  &  Jones,  76   III.   231;  Story   d.  Odiii.  u 

Cress.  715;  4  Mann   &   Ry.  63^;  s.  c.,  Mass.   157;  Partridge   v.  Scott  3  Mee. 

Walters  IP.  Pfeil,  I   Moody  &  Ma.  362;  &    W.    210;     Brown    r.    Windsor,    1 

Massey  v.   Gozden,   4  Car.  &   Pavne  Crompt.   &  J,   30:  Hide  i'.  Thornbor- 

i6i.     See   also   Quincv    v.    Jones,"  76  ough,  2  Car.  &  Kir.  350. 

111.   231;    O'Connor   v.   Pittsburgh,   18  4.   Humphries  r.  Bogden,   12   ^  B 

Pa.  St.  187;  McGuire   v.  Grant,  25  N.  739;  Brown  i'.  Robins,  4   H.  &  N.  18;;: 

J.   U  356;  Thurston    v.   Hancock,   12  Rogers   v.   Taylor,  i    H.   &    N.   Sifi- 

"Slass.  310;  Wyatt  r.  Harrison,  1  Barn,  Horner  v.  Watson.  79  Pa.  St.  0,7. 

-K  .\do1. 871 1  fttcvenson  v.  Wallace,  17  Many  of  the  cases  turn  upon  the  con- 

■"     '"    "            '-.    .               ^      ..  "'on  of  the  instruments  conveying 
;ht  in  mine.     Williams  v.  Baynair 
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24.  Party  Tails. — A  common  or  party  wall  is  a  wait  on  the 
dividing  line  of  estates,  which  each  owner  has  a  right  to  use  as  a 
portion  of  his  building.'  A  party  wall  can  only  become  such  by 
agreement,  statute  or  prescription.*  The  wall,  in  the  absence  of 
an  agreement  to  the  contrary,  must  be  solid  without  openings, 
and  if  the  wall  has  windows  in  it,  a  court  of  equity  may  grant  an 
injunction.*  An  injunction  will  be  granted  to  restrain  a  grantee 
of  one  half  of  a  party  wall  from  using  it  for  other  purposes 
than  as  a  support  for  his  building  to  the  prejudice  of  his  co- 
owner.*     An  injunction  will  be  granted  lo  restrain  the  owner  of 

II   Tur.  fN.  S.)  9S7;  Harris  i'.  Rydine,  erect  upon  the  land  so  purchased  sub- 

i;  Mee.  &  W.  60;  ijwart  v.  Morton,  t,  E.  stantial  buildings,  impliedly  covenants 

&  B.  30.     Or  upon  statute.    Wj ley  etc.  that  he  will   not  use  or  permit  the  ad- 

T.   Bradley,   7   East   368;  Stormbrtdge  joining   land  to  be  used  in  such  a  man- 

etc.  Co.,  -v.   Dudler.   4   H.   &   N.   ^42.  ner  as  to  derogate   from  his  grant.     A 

In  Eonie  of  the  cases  it  is  Meld  that  the  sold  land  lo  B  for  the  purpose  of  an 

right  oC  support  applies  only  to  the  soil  Iron  foundry.      Adjoining    the   land  so 

in   its   natural    condition.     Rogers     v.  sold   to   B,   A   had   other   land   under 

Tailor,    I    Hurl.   &  N,   706.     But   the  which  was  coal.     A   afterwards  leased 

right  to  support  buildings  may  be  ac-  the   minerals   to   C,   who   commenced 

i|ulred     by     presentation      or      grant,  working  the  coal  within  such  a  distance 

Rogers  V.  Taylor,  4  H.&  N.  141.  from  the  land  of  B  as  to  be  reasonably 

Where  the  defendant,  by  mining  op-  calculated    to    endanger    its    stability, 

erations  upon  his  own    premises   adja-  Held,  ground  for  an  injunction  against 

cent  to  those  of  piainlifT,  has  endangered  A  and  C,  although  no  actual  damage 

the  walls  and  lateral  support  of  plain-  had  been  sustained  by  B.     Siddons  v. 

tilTs   house,  he   n-.ay  be  enjoined  from  Short,  2  C.  P,  D.  571. 

working  under  plainlifTs  land,  or  with-  1.  Matta  v.  Hawkins,   s    Taunt.  10: 

in  his  own  boundary  in   such   manner  Liet  v.  Hombroolc,  1  W.  Va.  340. 

as  to  occasion  any  subsidence  or   alter-  3.  List  v.  Hornbrook,  J  W,  Va.  3^0; 

iition  of  the  surface  of  plalntifTs  land.  Brooks  v.  Cartes,  4  Lans.  (K.  Y.)  283. 

Hunt  V.  Peake,  Johns.  705;  Wier's  Ap-  S.  In  Pennsylvania  a  party  wall  must 

peal,  74  Pa.  St.  J130.  be   a   solid  wall  without   openings    of 

A   piece  of  land   on  which  a  cotton  brick  or  stone  or  other  incombustible 

mill  was  to  be  built  was  conveyed,  the  material,  and  where  the  owner  of  a  lot 

grantor    resening  to   himself  a   chief  erected  a  party  wall  with  windows  in  it 

rent,   and    reserving    all     mines     and  such  wall  was  keld  to  be  a  nuisance  and 

minerals  under  the  piece  of  land,  and  to  be  within  the  restraining  powere  of 

power   to   take  the   same  at   pleasure,  equity,     VoUmer's  AppeaLfei   Pa.  St. 

making  compensation  for  damages  to  be  llS.        Reed,   J.,    in    delivering     the 

done  to  the  cotton   mill.    The  grantee  opinion  of  the  majority  of  the   court, 

covenanted  to  build  and  keep  in  repair  says;  "The  building  acts  in   England 

the  cotton  mill.     Held,  thai  the  gran-  were  principally  directed  to  the  preser- 

tor  would  not  be  restrained  from  work-  valion  of  buildings  from  lire,  and  the 

ing  and  taking  the  minerals   under   the  main    caune  of   them  arose  from    the 

piece  of  land,  though  the  buildings  on  great  fire  of  London  in  1666.    Two  acts 

the  piece  of  land  would  necessarily  t>c  were    paesed    reign    of    Charles     the 

thereby  injured.     Decree  of  the  master  Second,  and  two  in  the  reign  of  Queen 

of  the  rolls  afKrmed.    Caledonian  Rail-  Anne,  6  Anne,  ch.  31,  and  7  Anne,  ch. 

way    Co.    V.    Sprot    (i    Macq,     449),  17,  from  whicli  last  act  our  provincial 

distinguished;     Aspden  t>.  Seddon.  10  legislation  of  1721  was  partially  drawn." 

Ch.  394.  To    the    same    effect    Danenhauer    v. 

ImpllaH  l»)Teiiuit  on  Hole  of  IabiI  tta  Devine,  $1  Tex.  4S0;  Sullivan  v.  Graf- 

.Adlacant  and  Bttbjnoeat  Support. — The  fori.  35  Iowa  535.     The  code  Napoleon 

vendor  of  land  adjoining  other  land  of  contains    similar    provisions,    66ch-66l. 

his   own,  under  which   arc   mines  and  See  Hart  i'.  Kucher,  j  Serg.  &  R.(Pa.)i. 

ininer.ils,  and  who  knows  at  the  time  of  *.  Ogden  I'.JoneB.j   Bosw,  (N.  Y' 

.ihc   sale   that   the   vendee  l<  about  to  <ii^. 
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one  half  of  an  ancient,  solid  party  wall,  long  used  for  the  sup- 
port of  buildings  on  each  side  of  it,  from  cutting  away  a  portion 
of  its  (ace  and  erecting  a  new  wall  upon  his  own  land  at  a  dis- 
tance of  a  few  inches,  but  connected  with  the  old  wall  by  occa- 
sional projecting  bricks  and  ties.' 

Where  a  party  wall  is  built  on  the  plaintiff's  own  land,  but 
projects  over  the  defendant's  land,  the  court  will  not  compel  the 
latter  to  cease  using  the  wall  as  a  party  wall.' 

29.  Water  PrivilegM.— An  injunction  will  be  granted  in  a 
proper  case  for  the  protection  of  an  casement  or  servitude  in 
water,  and  an  easement  in  water,  acquired  by  prescription,  is  as 
absolute  as  any  other  right,  and  equity  will  restrain  its  violation 
when  such  violation  is  productive  of  serious  injury.' 

(a)  Drains. — The  owner  of  an  upper  parcel  of  land  has  a  natural 
casement  in  the  lower  parcel  to  the  extent  of  the  natural  flow  of 
water  from  the  upper  parcel  to  and  upon  the  lower.  But  the 
owner  of  the  upper  parcel  may  be  enjoined  from  conducting,  by 
artificial  drains,  surface  water  upon  the  lower  parcel  in  such  a 
manner  as  to  injure  the  servient  estate.* 

(i>)  Mills. — The  person  owning  an  upper  mill  on  a  stream  has  a 
lawful  right  to  use  the  water  and  apply  it  in  order  to  work  his 
mitts  to  the  best  advantage  subject  to  this  limitation,  that  if,  in 
the  exercise  of  this  right,  or  in  consequence  of  it  the  mills  lower 
down  the  stream  are  rendered  useless  and  unproductive,  the  law 

1.  Phillips     V.    Bordman,    4     Allen         In  all  cases  were  a  complain 


is.)  147.  a  court  of  equity  to  restrain  by  injun 

When   several   houses   belonging   to  lion  a  threatened  invasion  of  his  righto 

the  same  owner  are  built  together,  so  he  must  showa  strong /r/Mo/act'ecasc 

that  each  requires  the  mutual  support  in  support  of  the  title  which  he  asserts, 

of  the  other,  and   the  owner  parts  with  and    that    he    has  been    guiltjr  of  no 

one  of    the  houses,  the  right  to  such  improper    dclav  in    applying    for    the 

mutual  support  is  not  thereby  lost,  bul  interposition  of  the  court.     Thus  one 

may    be    enforced    by    an    injunction  riparian  proprietor  seeking  to  restrain 

restraining  any  act  in  any  way  inter-  another    from    using  the   water    of  a 

fering  with  or  impairing  such  support,  stream,  must  5rst  have  established  his 

Ogden  %:  Jones,  i  Bosw.  (N.  Y.}  (&i\  rights  to  be  as  certain  and  undoubted 

Partridge  :■- Gilbert,  3   Duer    fN.   Y.)  as   if  ascertained   by  the  verdict  of  a 

1S4;  s.  c,  affirmed,  ij  N.  Y.  {1   Smith)  jury.     Bliss    v.   Kennedy,   43    III.  6;; 

601,  Woodruff  1..  Lockerby.  8  Wis.  369. 

a.  Guttenberger   v.    Woods,  si    Cal,         A  bill  In  chancery  will  not  be  sus- 

523;    Mayers'     Appeal,     73     ^a,     St.  tained   to  settle   the   legal   right   lo  a 

164,  water  course,  nor  to  enjoin  its  use  while 


Ch.  116;  Ruplev  V.  Welch,  13  Cal.  453;     Prentiss  v.  Lamard,  11  Vl.  131;. 
Phcenix      ■      '"■  —  ■  '  a-  .  .        .  ...  .■    . 


4»i;   iNatonia  etc.   Uo.   11.   McCoy,  13  a  particular  manner  will  be  estopped 

Cal.    490;   Sheboygan    v.    Sheboygan  from   afterwards   enjoining   its  use   in 

elc.  R.  Co.,  Z\  Wis.  667;  Owen  r.  Field,  that  manner.     Hcilman  r.  Union  Canal 

13     Allen     (Mass.)    457;    Wilcox     -j.  Co.,  37   Pa.   SL   100;  Jacox   v.  Clark. 

Whveler.  47  N.  II.  4SS."  Walk.  (Mich.)  240. 

The  court  will  not  exercise  this  sura-  *.  Butler     v.    Peck,  Ohio    St.    w.; 

Hiiiry    authority    whi're    the    right    is  Laumier  r.  Francis,  23   Mo.   iSi;  Mv- 

lioiifclful  or  the  fact  not  definitely  asccr-  ingston  v.  McDonald,  n  Iowa  l&i. 

Iiiined.   Roath  v.  Driacoll,  20  Conn.  533.  By  ihc  comraon  law  no  action  can  be 

ti52 
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will  interpose  and  limit  this  common  right,  so  that  the  owners  of 
the  lower  mills  shall  enjoy  a  fair  participation.* 


maintained  for  changing  the  couree  or 

obstructing  the  flow  of  mere  surface 
water  hy  erections  on  adjoining  land- 
Dickinson  11.  Worcester,  7  Ailen 
<MaaB.)  12;  Parks  p.  Newburyport,  10 
Gray  (Mass.)  38:  Flagg  v.  Worcester, 
13  Gray  (Mass.)  601 ;  CTiatfield  v.  Wil- 
son, j8  Vt.  49;  Greeley  v.  Maine  etc- 
R.  Co-,  S3  Me-  100:  Bowlsby  v.  Spear, 
13  N.J.  £,-351. 

It  makes  no  difference  in  the  appli- 
cation of  this  nile  that  land  is  naturally 


mpy. 


to  a  higher  grade  by  the  construction 
of  dikes,  the  erection  of  structures,  or 
by  other  improvements  which  cause 
water  to  accumulate  from  natural 
causes  on  adjacent  land  and  prevent  It 
from  passing  off  over  the  surface.  Such 
consequences  are  the  necessary  result 
of  the  lawful  appropriation  of  land, 
whatever  may  be  its  nature,  and 
although  they  may  cause  detriment  or 
loss  to  others,  it  is  damnum  absque  in- 
juria, and  affords  no  ground  for  an  in- 
junction- DicltinBon  v.  Worcester,  7 
Allen  (Mass.)  12;  Swett  u .  Cutts,  50 
N,  H.  439;  s.  c.,  9  Am.  Rep.  176. 

But  the  owner  of  land  on  which  there 
is  a  pond  or  reservoir  of  surface  water 
may  be  restrained  from  discharaing  It 
through  an  artificial  channel  directly 
upon  the  land  of  another,  greatly  to  his 
Injury.  Pettigrew  t^.  Evansville,25  Wis. 
223;  Miller  v.  Laubach,  47  Pa.  St  1^4; 
Curtiss  V.  Ayrault,  47  N.  Y.  (2  Sick.) 
73;  Smith  V.  Fletcher,  L.  R.,  7  Exch. 
305;  8.  c.,  3  Eng.  R.  305;  Ellis  v.  Dun- 
can, cited  in  Goodale  i'- Tuttte,  39  N. 
Y-  466;  Buffum  V.  Harris,  q  R.  I.  -  - 
Rawstron  v.  Taylor,  11  "Exch. 
Broadbent  v,  Ramsbotham, 
66j;  Wheatley  1:  Baugh,  15  Pa.  St. 
S--8. 

A  mnnlolp*]  corpardtlon  has  no  great- 
er power  than  natural  persons  in  this 
respect,  except  through  an  exercise  of 
the  right  of  eminent  domain.  Where 
the  injury  from  such  discharge  would 
he  permanent  it  will  be  restrained  by 
injunction.  Pettigrew  z:  Evansville,  25 
Wis.  iiy,  B.  c.,  3  Am.  Rep.  lio. 

WnllUC  Ditch.— If  a  plaintiff  owns  a 
ditch  and  a  right  of  way  for  the  same, 
by  priority  of  location,  a  court  of 
equity  has  no  power  by  its  judg- 
ment    to     allow     the     same     to     be 


5  R.  I-  243; 
Exch.  369; 
,  u    Exch- 


ry  the  water  is  previouslj'  built  in 
its  place.  Gregory  v.  Nelson,  41  Cal. 
378. 

DlTBTtlUf  Vator  bj  Dltob.— If  a  con- 
tinued and  permanent  diversion  of  the 
water?  of  a  stream  running  through 
complainant's  land  has  been  made  by 
means  of  ditch  opened  by  the  defend-  '' 
ants,  depriving  him  of  its  use  for  ag-  • 
ricultural  and  mining  purposes,  there 
being  valuable  gold  mines  on  the  prem- 
ises, which  he  is  unable  to  work  or  oth- 
erwise utilize  for  the  want  of  the 
water  thus  diverted,  and  if  defendants 
are  insolvent  Or  rapidly  becoming  so, 
equity  will  interpose  and  grant  relief  by 
injunction.  Graham  v.  Dahlonega  Gold 
Mining  Co.,  71  Ga.  396- 

Dndnlng  a  navlxkble  rlvar  to  such  an 
extent  as  to  interfere  with  and  Impede 
navigation  affords  no  ground  for  an  In- 
junction. Atty.  Gen.  v.  Great  Eastern 
R-Co.,  L.  R.,  6Ch.  57J- 

Draln  oominlciiaiiara  who  exceed 
their  authority  and  injure  other  persons 
may  be  enjoined.  Belnap  V.  Belnap,  i 
Johns.  (N.  Y.)  Ch.  463, 

CoBtnilialonen  of  tngbwt,yn  had  kept 
open  a  ditch  in  a  public  highway  which 
had  been  in  existence  for  sixteen  years. 
The  owner  and  occupant  of  prem- 
ises adjoining  the  public  highway  had 
been  paid  from  public  funds  for  im- 
proving it  under  a  contract  with  the 
commissioners.  It  was  *eld  that  a  bill 
to  enjoin  the  owner  of  the  premise* 
from  filling  up  the  ditch  would  not  lie 
unless  the  public  has  by  deed,  prescrip- 
tion or  condemnation,  acquired  a  right 
to  the  use  of  such  ditch  as  an  easement. 
Simpson  *.  Wririit,  11  III.  App.  67. 

1.  Merritt  v.  Brinkerhoff,  17  Johns. 
(N.  Y.)  306;  Mabie  v.  Matteson,  17 
Wis.  i;  Merritt  v.  Parker,  Cox  460- 
The  reasonableness  of  the  detention  is 
a  question  of  fact  which  depends  upon 
the  circumstances  of  each  case — such 
as  the  size  of  the  stream,  number  of 
mills,  etc-  Hetrich  v.  Deachler,  6  Pa. 
St.  32;  Casebeer  t.  Mowry,  q^  Pa.  St. 
423;  Ferrea  v.  Kinpe,  28  ttal.  343; 
Springfield  T.Harris,  4  Allen  (Mass.) 
496;  Davis  V.  Getchell,  50  Me.  604;  3 
Kent's  Com.  440,  note  a;  Tyler  v.  Wil- 
4  Mason  ( L".  S.)  401 ; Blanchard 
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(c)  W/ii-ri'  w/7/v  «7-c  erected  on  both  banks  of  a  streavt,  if  there 
is  not  sufficient  water  to  alTord  a  full  supply  for  all,  the  owner  on 
each  side  is  entitled  to  an  equal  share  of  the  water,  or  so  much 
thereof  as  is  necessary  for  his  mills,  if  less  than  a  moiety  is  suffi- 
cient; and  if  one  mill  owner  should  attempt  to  deprive  the  other 
of  his  share  of  the  water  he  may  be  restrained  by  injunction,' 


<  Co.,  91  III.  341;;  Tucker  v.  Jewett,  11  tention  and  Ihc  larger  discharge  durinj; 
Conn.  ,111,  317,  334;  Ingrahara  n.  the  daj- causing  serious  damage  10  Ihii 
Hutchinson,  2  Conn.  5S4;  Mason  v.  ownersof  the  lowermill,  whose  buEincsb 
Hill,  5  Barn.  &  Adol.  l;  Bealej  v.  required  the  running  or  their  mill  both 
Shaw,  6  East  208;  Grown  v.  Best,  i  night  and  da/.  The  lower  privilege 
Wile.  174;  Saunders  v.  Newman,  1  whs  occupied  several  years  before  the 
Barn.  &  Adol.  158,  363;  Carj'  ■"■  Dan-  upper  mill  was  built,  llie  water  was  for 
ids,  8  Met.  (Maes.)  466,478;  Ortman  several  j-cars  allowed  to  Sow  during 
V.  Dixon,  13  Gal.  38-  Whcatley  v.  thenight,  and  the  lower  mill  had  used  it 
Chrisman,  14  Pa.  St.  198;  Gillett  i'.  by  night  and  by  day.  Upon  a  petition 
Johnson,  30  Conn.  183;  Pollitt  r.  Long,  \>y  the  lower  mill  owners  against  the 
;;S  Barb.  (N.  Y.)  30;  Sackrider  v.  upper  for  an  injunction  against  the  de- 
Beers,  10  Johns.  [N.  Y.)  341;  Went-  tention  of  the  water  by  night,  it  was 
worth  V.  Poor,  38  Me.  343;  Clark  v.  held  that  all  the  petitioners  were  cnti- 
Rockiand  Water  Power  Co!,  53  Me.  78;  tied  to  was  a  reasonable  use  of  the 
Dilling  V.  Murray,  6  Ind.  324;  Shears  stream  against  an  unreasonable  use  or 
V.  Wood,  7  Moore  345;  Chandler  v.  detention  by  the  respondents;  that  Iho 
ilowland,  7  Gray  (Mass.)  348;  Angell  question  was,  whether  the  respondents 
on  Water  Courses  (3rd  ed.),  4  115;  liad  acted  unreasonably  in  detaining  thi: 
HoKsie  V.  Hoxsie.  38  Mich.  77,  water;  and  that  the  burden  of  proof  on 
Two  mil!  owners  occupying  on  the  this  subject  was  On  the  petitioner!.. 
same  stream,  one  below  the  other,  a  The  right  of  the  proprietor  above  to 
short  distance  apart,  the  questions  be-  make  the  water  useful  to  him  by  de- 
ing  as  to  the  right  of  the  upper  owner  taining  it  long  enough  to  make  it  useful 
to  divert  the  stream,  to  store  or  pond  is  of  the  same  quality  as  the  right  of  Ihu 
the  water;  to  discharge  his  sawdust  and  proprietor  below  to  take  the  constant 
waste  Into  it;  and  the  power  of  the  course  of  the  current  for  his  usi', 
court  of  chancery  to  restrain  by  injunc-  where  both  parties  are  applying  the 
tioni  held,  that  he  could  divert  it  on  water  to  the  artificial  use  of  propelling 
his  own  land  by  an  artificial  channel,  machinery.  In  deciding  between  ihcsc 
as  the  water  was  conducted  back  into  conflicting  rights  there  arc  to  )>e  con- 
ils  natural  course  with  reasonable  care  sidered:  (ij  The  custom  of  the  country 
and  prudence  before  reaching  the  as  to  the  running  of  mills;  (3}  the  locut 
premises  of  the  orator,  and  he  having  custom,  if  there  be  one;  (3)  ihe  general 
received  no  appreciable  injury;  that  rule  that  will  best  secure  the  entire 
the  maxim  sic  ulere  iuo  ut  a/ienum  stream  10  useful  purposes;  (4)  whether 
HOM  taedat  applies;  and  Chat,  while  the  Ihe  detention  of  thewatcr  is  necessarily 
upper  owner  can  use  the  water  in  a  an  injury  to  the  lower  mill,  and  whether 
proper  and  reasonable  manner,  yet  he  the  apparent  injury  is  not  caused  bv 
must  respect  and  regard  the  rights  of  the  insufficiency  of  its  own  privilege, 
riparian  proprietors  below  him;  and  is  See  Wheatley  v.  Baugh,  35  Pa.  St.  535; 
limited  in  discharging  into  the  stream  Miller  v.  Miller,  g  Pa.  SL  74;  Hayes  ;'. 
his  sawdust  and  refuse  to  what  is  ffi.M-  Waldron,  44  N.  H.  580;  IIouBce  r. 
luiely  and  inditptHsablv  necessary  /or  Hammond,  39  Barb.  (N.  Y.)  95;  Snow 
Ihe  henefcial  use  0/  ihe  -water;  and  v.  Parsons,  38  Vt.  41:9;  Holden  v.  Lake 
that  it  Is  not  a  question  of  convenience  Co.,  53  N,  H.  j^a;  Phillips  v.  Sherman, 
or  economy.  Canflcld  v.  Andrew,  54  64  Me.  171;  Politt  v.  Long,  3  Tbomp. 
Vt.  i;  8.  c,  Am.  Rep.  828,  &  C.  (N.  Y.)  333. 

In   Keenev  etc.   Mfg.  Co.  v.  Union  1.  Arthur  v.  Case,  i   Paige  (N.  Y.) 

•Mfg.  Co.,  39  Conn.  576,   it  appeared  447;  Case   v.  Haight,  3  Wend.  (N.  Y.) 

that  the  owners  of  an  upper  mill,  whose  633.    The  court  say  (p.  636):  "It  is  not 

' — '~"Vi  required  the   running  of  their  denied  that  the   enect  of  the  dam   iiv 


ib.Google 


W»t<irPrlTll«gM.  /AyCWCr/OA'S.  WM«rPriTflig«fc 

{(i)  Aequkscence  for  a  long  period  of  the  time  during  the  erec- 
tion or  use  of  the  works  complained  of  may  be  a  bar  to  relief;' 
and  particularly  would  this  be  the  case  if  the  plaintiff,  knowings 

that  large  sums  of  money  were  being  invested   in  the   improve- 
ments, had  made  no  objection.* 

([ueslion,  when  completed,  will  be   to  mines  the  destinies  of  ourcfties,  villages 

divert  a  large  proportion  of  the  water  and  places  of  buBinessf    The  diligence 

from  the  mills  of  the  respondents;  nor  required  by  the  law  ought  to  be  inea«~ 

is  it  denied  that  it  is  the  Intention  of  the  ured  bv  the  mischief  which  would  ensue 

appellJints,   If  not  restrained,  to   com-  from  a  want  of  it."     See  also  Bond  i-- 

plete  rhe  dam;  it  was  therefore  a  case  Hcipkins,  i  Sch.  &  Lef.  413, 418;  Hoven- 

for  a  preliminary  injunction,  as  the  in-  den  v.  Lord   Armslej.  1  Sch.  &  Lef, 

jury  might  be  irreparable."  607,  630;   Stackhouse  v.  Bornston,  10 

In  Bliss  V.  Kennedy.  43  III.  67,  it  was  Ves.  466;  Beckford   r.  Wade,  17  Ves. 

Af/</ that  the  ri"ht  must  first  be  estab-  466,  467;  Chatmondeley  -u.  Clinton,  i 

liahcd  at  taw.     If  there  is  no  adequate  Jac.  &  Walk,  i,  138  to  i<;3;  Poctlock  f. 

remedy  at  law,  an  Injunction  will  issue.  Gordon,  i  Hare  R.  594;  Vigor*  v.  Pike, 

Palten  v.  Mardcn,  14  Wis.  473.     But  if  S  Clark  &  Fin.  650;"Decouche  r.  Save- 

the  evidence  is  insufficient,  a  perpetual  tier,  3  John.  190;'  Kane  v.  Dloodgood,  7 

injunction  will  be  denied.    Woodruff  v.  John  93;  Dexter  v.   Arnold,  3  Sumn- 

Lockerl^,  8  Wis.  360,  (U.  S.)  15J;  Piatt  v.  Vattier,9'Pet.  (U. 

An  injunction  will  be  granted  to  re-  S.)  401;.  ^'16,417;  Sherwood  v.  Sutton,  5. 

strain  a  mill  owner  from  opening  his  Mas.   (L.   S)     143,    146;   Bowman    f. 

gates   and   allowing  water  to    run    10  Wathen,  t  Howe  (U.  S.)  189;  Gould  r.. 

waste  when  the  plaintiff  on  the  other  Gould,  3  Story  (U.  S.)  516;  Weller  v.. 

Kide  of  the  stream,  taking  water  from  Smeaton,  i  Cox  Ch.  lOl. 
the   s.imc  dam,  has  a  right  to  all  the        8.  Williams   !■.  Jersey,  1    Or.  &   Ph. 

water  not  required  by  the  defendant's  91;  Seeley  1;  Bridges,  13  Neb.  547.     In 

mill.     Fuller  v.  Danle'ls.  63  N.  H.  395.  the  latter  case  Seeley  had  commenced 

Every  mill  owner  must  have  his  fair  the  erection  of  a  mill  on  a  stream  when 

proportion  of  beneficial  use  of  a  current  the    defendant's    mill    was    built     and 

of  running  water  as  It  flows  through  or  above   that   of  the   defendant.     About 

along  his  own   land  for  mill   purposes,  sixmanths   after   he  commenced    the 

Keeney  etc.   Mfg.  Co.  v.  Union   Mfg.  erection    of    his    dam    and    mill     the 

Co.,  39  Conn.   1:76:    s.  c,  13   Am.  L,  defendant  sought  Co  raise  his  dam  ten 

Reg.  92,  and  note;  Bradfield  r.  Dewell,  inches,   which   would   thereby   greativ 

48  Mich.  9.  impair  the   value   of  the  mill  site  of  S.. 

1.  Wood  V.  Sutclifle,  1   Sim.,  N.  S.  It  was  held  ihat  he  could  not  be  per- 

163;  Sheldon  z:  Rockwell,  9  Wis.   i58;  milted   to  raise  the  dam.     Practically., 

Cobb  V.  Smith,  16  Wis.  6i;  Crosbv  ti.  he  had  acquiesced  in  the  right  of  S.  to. 

Smith.  19   Wis.  472;  Pettibone  o.' La  build.     See  also   Nosser  7-.  Seeley,  lo- 

Crosseetc.  R,Co.,  14  Wis,  443.  Neb.   460;    Payne    ii.   Paddock,  Walk. 

Crosby  V-  Smith,  19  Wis,  472,  was  an  (Mich.)  487;  Water  Lot  Co.  v.  Bucks. 

action  to  abate  a  mill  dam  within  the  s  Ga.  315;  Heilman  v.  Union  Canal  Co., 

city  of  Janesville,  where  the  complaint  37  Pa.  St.  100;  Blanchard   v.  Doering. 

showed  that  the  dam  had  been  main.  23  Wis.  :oo. 

tained  for  ten  years,  and  did  not  show         Where  the  lands  of  C  were  flowed 

any  excuse  or  justification  for  the  ac-  by  reason   of  a   dam  erected   across  a 

quiescence  of  plaintiffs  during  that  time,  stream,  in  a  case  where  the  righis  and 

Held,  on  demurrer,  that  the  plaintiffs  remedies  of  the  parties  remained  a«  at 

were  not  entitled  to  the  relief  sought,  common     law.    and    he    sulTered     tht- 

Ruehe  11.  Voight,  18  Wis.  153.  owners  of  the  dam  to  build,  maintain 

In  Sheldon  v.  Rockwell,  9  Wis.  167,  and   repair  it  from   time  to  time  for  a 

Dixon,  C.  J.  said:  "If  In  England  two  period  of  more  than  ten  years,  during 

; 'ears'  acquiescence  defeats  proceedings  which      time      they     made      valuable 

ike  the  prcent,  how  much  less  delay  improvements  in  mills,  etc.,  and  drew 

ought  to  suflice  for  that  purpose  in  a  water  from   the  dam   to  propel  them; 

newly  settled  country  like  ours,  where  held,  that  by  such  acquiescence  In  the 

by  the  rapidity  of  our  growth  and  en-  claim   asserled   by  them   he  would   h<' 

terprisc  a  few  months  oftentimes  deter-  precluded     from     — ;-.-:-:-.-    -. 
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(e)  Subterranean  Streams. — A  stream  of  water,  flowing  under 
ground,  having  a  known  channel  and  outlet,  is  subject  to  the 
same  rules  and  restrictions  as  streams  flowing  on  the  surface  of 
the  earth.^  If,  however,  the  owner  of  land,  in  making  an  exca- 
vation thereon,  cuts  off  a  stream  or  spring  whose  existence  was 
.previously  unknown,  it  is  damnum  absque  injuria.* 

-acHonto  abate  the  dam  as  a  nuUance,  1-  Hald«rman   v.  Bnickhart,  45   Pa. 

.-and  for  an  tnjuncUon  to  restrain  them  St.  514;  Smith  r.  Adam*,  6  Paige  435; 

irom    wbuHding    and    maintaining    it  Wheatley  v.  Baugh,   aj   Pa.   St.   538; 

-when  it  iiad  been  partially  dcBtroyed  WheUtone  v.  Bowser,  39   Pa.   St.   59. 

*r  a  flood  and  that  he  muat  resort  to  The   party  claiming    the   right  to  tlie   t 

hli    common    law    action.      Cobb    v.  stream    must    assume    the    burden    of 

Smith,  16  Wis,  661  j  Pettibone  v.  La  prwf.    Hanson  v.  McCue,  43  Cal.  303; 

Crosse  etc.  R.  Co.,  14  VVis.  443.  Mosier  v.  Caldwell.  7   Ncv.  363.      In 

In  Steere,  i  R.  I.  347,  the  plaintiff  Cole  Silver  Mining  Co.  *.  Vli^nia  etc. 
"based  his  claim  for  relief  by  injunction  Water  Co.,  1  Sawy.  (U.  S.)  470.  The 
upon  Ihe  language  of  a  deed  which  he  plaintiffE,  a  mining  company,  in  devel- 
himself  had  made,  and  which  clearly  oping  their  mine,  excavated  a  tunnel 
sustained  his  claim.  It  was  a  bill  In  into  the  side  of  a  mountain,  Into  do- 
«uity  to  compel  the  defendant  to  lower  ing,  they  struck  a  large  and  valuable 
his  mill  dam,  and  to  restrict  the  flowage  stream  of  water,  which  was  a  source  of 
■of  the  plaintiff's  land  to  the  limits  great  revenue  to  them.  The  defend- 
«xpres9ed  in  the  grant.  The  plaintiff  ants  also  excavated  a  tunnel  from  a 
had  granted  the  mili  eite  and  water  point  some  distance  to  a  point  directly 
privilege,  with  power  to  flow  his  lands  under  the  stream  of  water,  and  the  re- 
within  certain  limits,  which  limits  had  suit  was  that  the  whole  BTeam  of  water 
been  exceeded  and  his  lands  beyond  was  diverted  into  the  defendant's  tun- 
Howed,  This  had  been  done  with  his  nel  and  by  them  appropriated  to  their 
knowledge  and  without  any  objection  own  use.  This  was  held  to  be  an  un- 
on  his  part  until  after  the  dam,  mill  and  lawful  diversion  bv  the  defendant, 
machinery  had  been  erected  and  put  In  which  entitled  the  plaintiffs  to  an  In- 
■operation.  The  period  of  time,  ho W-  junction;  and  it  was  also  htid  \a  the 
ever,  during  which  his  land  had  been  case  that  the  preliminary  Injunction 
Howed,  was  not  very  long.  It  was  not  might  be  granted,  although  the  diver- 
more  than  four  or  five  years.  The  sion  sought  to  be  restrained  had  al- 
icourt  dismissed  the  bill  and  turned  the  ready  been  effected,  and  although 
plaintiff  over  to  his  remedy  at  law  on  obedience  to  the  injunction  should  ren- 
the  ground  of  acquiescence.  Story's  der  necessary  the  erection  by  defend- 
Eq.  Jur.  95911,  is  cited  by  the  court,  ants  of  a  bulkhead  or  a  dam  across  the 
where  it  Is  said  that  no  injunction  will  tunnel.  Halderman  v.  Bruckhart,  45 
be  granted  to  restrain  a  nuisance  by  the  Pa.  St.  514. 

.erection  of  a  building  where  the  erec-  An  injunction  may  be  had  to  restrain 

'lion  has  been  acquiesced  in  or  encour-  a  land  owner  from  negligently  and  ma- 

.aged  by  the  party   seeking  the  relief;  liciously   cutting   off  or   diverting    the 

.nor  will  it  lie  granted  in  cases  of  groES  supply  of  a  neighbor's  spring  or  well 

laches  by  the  party  seeking  the   relief  without  any  purpose   or  usefulnens    to 

-to  enforce  his  rights,  himself     Swett  ii.  Cutts,  50  N,  H.  439, 

And  a  case  is  also  cited  from  1  Cases  447;  s.  c,  9  Am,  Rep.  176,  Wheatley  -v. 

.In   Equity  Abridged,  523,  533,  which  is  Baugh,  35  Pa.  St.  528;  Roath  n.  Dris- 

rcportcd  in  that  book  as  follows:  "A  coll,  20  Conn,  533,    But  see  Chaliield  f . 

diverted  a  water  course,  which  put  B  to  Wilson.  38  Vt.  49. 

){reat  expenses  in  laying  of  pipes,  etc,  3,  Fraiier  v.  Brown,  13  Ohio  SL  394; 

and  the  diversion  being  a  nuisance  to  Brown's    Legal    Maxims      261     (393); 

B,  he  brought  his  action,  but  an  injunc-  Angeil  on  Water  Courses,  sections  109, 

tion  was  denied  upon  a  bill  exhibited  310:  Dickinson  t>.  Grand  Junction  Ca- 

for  that  purpose,  it  being  proved  that  nal  Co.,  9  E.  L.  &  E.  Rep.  510;  Acton 

B  did  see  the  work  when  It  was  carry-  v.  Blundetl,  13  M.  &  W.  334;  Chatiield 

■ng    on    and    connived    at   It   without  v.   Wilson,     1      WlllUms     (Vt.)    670; 

showing  the    least   disagreement,  but  Panton  c   Holland,  17  Johns.  (N.  Y.) 

xather  Uie  contrary."  9a;  Callenderv.  Marsh,  i  Pick.  <MMa.} 
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26.  Tazet. — {a)  The  general  doctrine  upon  which  courts  of 
equity  enjoin  the  collection  of  taxes  allied  to  be  illegal  is  fraud, 
to  prevent  a  multiplicity  of  suits,  or  to  prevent  irreparable  injury, 
or  a  cloud  on  title  to  land.* 

(*)  Enjoining  Taxes, — A  suit  in  equity  will  not  be  granted  to 
restrain  the  collection  of  a  tax  upon  the  sole  ground  that  the  tax 
is  illegal.  There  must  be  some  special  circumstances  attending 
the  sale  which  will  distinguish  it  from  a  common  trespass,  and 
bring  the  case  within  some  recognized  head  of  equity  jurisdiction 
before  the  preventive  remedy  of  injunction   may  be   invoked.* 

434;  Lasala  w.  Holbroott,  4  Paige  (N.  Nst,  Bank  v.  Cook,  77  HI.  612;  Little 

Y.)  161);  Wjatt  w.  Harrison,  4  Bam.  &  Rock  v.  Prather,  46  Ark.  471;  Maish  v. 

Adol.    871;     8.   c„    13    E.   C.  L.   105;  Bird,  23  Fed.  Rep.  180;  Dundee  Mort- 

Chasemore  v.  Richarag,  3  Hurl.  &  Nor.  gage  etc.  Co.  v.  School  District,  19  Fed. 

Rep.  158;  Rauston  v.  Tavlor,  tt  Exch.  Rep.  559;  Rome  etc.  R.  Co.  v.  Smith. 

Rep.   369;  Broadbent  t/.'Ramshotham,  39  Hun   (N.  Y.)  331;  Delaware  etc.  R. 

II  Exch.  Rep.  602;  BaUton  v.  Bensted.  Co.  u.  Broderick,  5  Luz.   L.  Reg.  (Pa.) 

1  Camp.  463;  Guatrix  v.   Ilayward,  20  loi:  Truesdell's  Appeal,  58  Pa.  St.  148; 

E.  L.  k  E.  377.     See  aUo  Greenleaf  v.  Swlnnev  i:  Beard,  71   III.  37;  Leitch  v. 

Francis,  t8  Pick.  (Mass.)  117;  Wheat-  Wenlworth.  71  111.   146;  McConkej-  i-. 

ley  V.  Baugh,  25  Po.  St. jsS;  Haldennan  Smith,  73  III.  313;  Greenup  v  Franklin 

I'.   Bruckhort,  45  Pa.  St.  514;  Bliss  v.  Countj-,30  Ark.  loi;  Munda  i>.  Crjetal 

Greelv,  45  N.  Y.  671;  Roalh  v.   Dris-  Lake,  79  111.  311;  Alexander  v.   Den- 

<oll,  io  Conn,  w;  ChatfieldT.  Wilson,  nison,  2  McArthur  (D,  C.)  562;  Wells 

28  Vt.  4g;  Clark u.  Conree,  38  Vt.  469;  -v.  Dayton,  11  Nev.  161;  Mnnn  v.  Board 

•Chase  v.  SUverstone,  62  Me.  175;  Mor-  of  Education,  53  How.  (N.  Y.)  Pr.289. 

rison  V.  Bucksport  etc.  Co.,  67  Me.  353;  Cemfart  Nichols  v.  Jonea,  19  Fed.  Rep. 

New   Albany  etc.  R.  Co.  v.  Peterson,  855. 

14  Ind.  113.  In  some  of  the  cases  it  Is  9.  Hannewinkle  v.  Georgetown,  ic; 
intimated  that  If  the  diversion  is  purely  Wall.  (U.S.)  .S47;  Alabama  etc,  Ins. 
malicious,  an  action  will  He.  Panton  v.  Co.  v.  Lott,  54  Ala.  490;  State  Railroad 
Holland,  17  Johns.  (N.  Y.)  ga;  Green-  Tax  Cases,  3  Otto  (U.  S.)  S7S;  Sus- 
leaf  V.  Francis,  :8  Pick.  (Mass.)  117;  quehanna  Bank  v.  Broome  Co.,  25  N. 
Thurston  v.  Hancock,  12  Mass.  221.  Y.  311;  Bumes  v.  Atchison,!  Kan.  454; 
In  Wheatley  v.  Baugh,  35  Pa.  St.  538.  Mutual  Benefit  Life  Ins,  Co.  v.  Super- 
Ch,  J.  Lewis,  in  speaking  of  sub-  visors  of  N.  Y.,  33  Barb.  (N.  Y.)  321; 
terranean  streams  says:  "In,  limestone  Sayre  c  Tompkins,  23  Mo,  443;  Bar- 
regions  streams  of  great  volume  and  row  v.  Davis,  46  Mo.  394;  Warden  v. 
power  pursue  their  subterranean  Supervisors,  14  Wis.  672;  McPike  f. 
courses  for  great  distances  and  then  Pew,  48  Mo.  525;  Douglass  ti.  Harris- 
emerge  from  their  caverns,  furnlsbing  ville,  9  W.  Va.  162;  McCtung  v.  Livc- 
for  machinerv  of  every  description,  or  say,  7  W.  Va,  329;  Bogert  v.  Eliza- 
supplying  towns  and  settlements  with  belh,  10  C.  E.  Green  (N.J.)  427;  Well; 
water  for  all  the  purposes  of  life."  v.  Dayton,  11  Neb.  t6i;  Western  R- 
1.  Schulenberg  etc.  Co.  *.  Hayward,  Co.  v.  Nolan,  48  N,  Y.  ^13;  Clark  v 
30  Fed.  Rep  422;  Wells  v.  Dayton,  11  Gau*,  31  Mlnr..  387;  Kellogg  v.  Osh 
Nev.  166.  Hawlev,  Ch.J.,  indeliver-  kosh,  14  Wis.  630;  Harkness  f.  Board 
ing  the  opinion  of  the  court  snyn:  "It  of  Public  Works,  I  McArlhur  (D.  C.,' 
must,  in  the  language  of  the  authorities,  121.  But  see  contra  Williams  v 
appear  that  the  enforcement  of  the  tax  Peinny,  25  Iowa  436;  Jefferson  ville  r 
would  lead  to  a  multiplicitv  of  suits,  or  Patterson,  32  Ind.  140;  Wood  t:  Dranei 
produce  irreparable  injur>,  or  if  the  24  Barb.  (N.  Y.)  187;  s.c,  4  Abb.(N.Y.'. 
property  is  real  estate,  throw  a  cloud  Pr.  333;  Dows  1'.  Chicago,  11  Wall 
upon  the  tltleofthecomplalnant.or  there  109.  Judge  Field,  who  delivered  the 
must  be  some  allegation  of  fraud  before  opinion  of  the  court,  says  (p.  no):  "It 
the  aid  of  the  court  of  equity  can  be  is  upon  taxation  that  the  several  States 
invoked."  See  also  Wabash  etc.  R.  chiefly  rely  to  obtain  the  means  to  cairv 
Co.  V,  Johnson.  loS  III.  11;  Porter  r.  on  their  respective  governments,  and  i* 
RockTllle  etc.  R.  Co.,  76  III.  564:  First  is  of  the  utmost  importance  to  all  a 
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J  to  enforce  56  N.  H.  375;  Hoaelai 

E  should  be  interfered  with  as  "17  N.  J.  Eq.  107;  Ciebstein  v.  Mayor 

little   M    possible.     ...     No    court  etc.  of  Newark,  14  N.  J.  Eq.  loo;  Ao< 

of  equity  will   therefore   allow  its   in-  boken  Land  etc.  Co.  v.  Hobokeii,3i  N. 

junclidn  to  issue  to  restrain  their  ac-  J.  Eq.  461;  Uusenburv  i'.  Mayor  etc.  of 

Hon.  except  where  it  maj  be  necetsarj-  Nei      >    -    —  ■   —     -        ■~-    .     ^....  . 
to   protect  the   rights  of   the   citizens 
whose  property  is  taied,  and  he  has  no 

adequate  remedy  by  the  ordinary  pro-  Paige  ( 

ccBGceor  llie  law."  York,  9  l-atge  [N.   Y.)  38S;  Heywood 

For  other  authorities  generally  sup-  v.   Buffalo,   14   N.   Y.   534;   Marsh   v. 

porting  the  rule  that  the  collection   of  Brooklyn,  59  N.  Y.  2S0;  Livingston  v. 

taxes  and  asseasments  will  not  be  en-  Hoilenbeck,  4   Barb.  (N,   Y.)  9;   Van 

joined   unless   some   special   reason   is  Rensselaerii.Kidd,_4  Barb.  (N,  V.)  17; 

shown   for   equitable   interference,   see  Messick   v.  Supervisors   of   Colu.-nbia 

Cooley  on  Taxation,  S36;  Elyton  Land  Co.,  50  Barb.  (N.  Y.)  190;  Thatcher  v. 

Co.  V.   Ayres.  6j   Ala.  413;  Tallassee  Dusenbury,  o   How.   (N.   Y,)   Pr.  32; 

Mfg.  Co.  w. Glenn,  5oAla.4S9;  Clavton  Chemical  Bank  v.  New  York,  ij  How. 

V.  Lafai^e,  23  Ark.  137;  Floyd  v'GW-  Pr.  (N.  Y.)  476;  s.  c,  1   Abb.  Pr.  (N. 

brath,  17  Ark.  675;  Murphy  x>.  Harri-  Y.)  79;   Corwin  11.  Campbell,  4s  How. 

son,  29  Ark.  340;  Oliver  v.   Memphis  (N.  Y.)  Pr.  9;  Western   Railroad   Co. 

etc.  R.  Co.,  30  Ark.   ij8;  De  Witt  v.  v.  Nolan,  48  N.   Y.  513;  Pumpelly  !■. 

Have,  zCal.463;  8.  c,  s6  Am.  Dec. 352:  Oswego,  45  How.Pr.  (N.  Y.Jiig;  Han- 

Minturn   v.  Havs,  i   Cal.  590;  s.  c,  56  Ion  *,  Supervisors  of  Westchester,  57 

Am.   Dec.  366;'  Robinson  v,    Gaar,  6  Barb.  (N.  Y.)  383;  a,  c,  8  Abb.  Pr.  {N. 

Cal.  373;  Merrill  I-.  Gorham,6  Cal.  41;  Y.)   N.    S.   J6i,  overruling    Wood   v. 

Buck  nail  f.  Story,  36  Cal.  67;  Savings  Draper,  za,  Barb.   (N.  Y.)  187;  b.  c,  4 

&  Loan  Abso.  i>.  Austin,  46  Cal.  41.1!;  Abb.   Pr.  (N.  Y.)   322;  see  Comin  v. 

Houghton  V.  Austin,  47  Cal.  646;  Cen-  Supervisors  of  Jefferson,  3  Thomp.  & 

tral  Pac.  R.  Co.  v.  Corcoran,  48  Cal.  C.  (N.  Y.)  306;  Mann  r.  Board  of  Edu- 

65;  Hollister  v.  Sherman,  63  Cal.  38;  cation.   53    How.    (N.    Y.)    Pr.     iSg, 

Dodd  V.  Hartford,  25  Conn.  232;  Ar-  Crever  f.  Mayor  etc.  of  New  York,  12 

nold  f.  Middleton,  39Conn.40i;  Row-  Abb.  Pr.  N.  S.  (N.  Y.)  340;  Broadnax 

land  V.  First  School  District,  42  Conn.  v.  Groom,  64  N.  Car.  244;  Burnet  t. 

Jo;   Walerbury  Savings  Bank  v.  Law-  Cincinnati,  3   Ohio   73;  s.   c  17   Am. 

;r,    46  Conn.   243;    Frost   -i:   Flick,  i  Dec.  5B2;  McCoy  i'.  Chillicothe,  3  Ohio 

Dakota  131;  Linton  v.  Athens,  53  Ga.  370;  s.  c,  17  Am.  Dec.  607;  Mechanics' 

588;  Decker  v.  McGoun,   59  Ga,  805;  etc.  Bank   v.  Debolt,   i   Ohio  St.  591; 

Geori^a  Loan  Asso.  v.  McGowan,  59  Exchange  Bank  v.  Hines,  3  Ohio  S~L  1, 

Ga,  811;  Wilkerson  v.  Watters.  [  Idaho  Hughes  v.  Kline. 30  Pa.  SL  227;  Whar- 

(N.  S.)  564:  Burnes  v.  Mayor  etc.  of  ton  v.  School  Directors,  42  Pa.  St  35S; 

Atchison,  2  Kan,  454;   Missouri   River  Greene  v.  Mumford,  j  R.  I.  47^;  Sner- 

etc.   R.  R.  ('.  Morris,  7  Kan.   210,  131;  man  v.  Leonard.  10  R.  I.  469;  People's 

Freeland  v.  Hastings,  10  Allen  (Mass.)  Sav.  Bank  ;■.  Tripp,  13  R.  I.  611;  Red 

570;    Brewer  f.  Springfield,  07   Mass.  n.Johnson,  ^3Tex.  284;Blanci'.  Meyer. 

152;   Lord  V.  Charleston,  99  Mass.  209;  59  Tex.  89;  White  Sulphur  Springs  Co. 

Whiting  V.  Boston,  106  Mass.  89;  Hun-  v.  Robinson,  3  W.  Va.  .^42. 

neweli   v.  Charleston,    106  Mass.  3,^0;  An  injunction  will  not  lie  to  restrain 

Pillsbury  i>.  Humphrey,  26  Mich.  245;  the  levymg  and  collection  of  a  tax  be- 

Corrothers  v.  Board  of  Education.  16  causeof  errors  in  a  disbursement,  which 

W.  Va.  S27;  Christie  v.  Maiden.  23  W.  it  is  krld  to  meet.    Truesdell's  Appeal, 

Va,    667;   Warden    v.   Supervisors    of  ^S  Pa.  St.  148;  St.Clair  School  Board's 

Lafayette  Co.,  14  Wis.  672;   Miltimore  Appeal.  74  Pa.  St.  253. 

V.   Rock  Co.,    15    Wis.  9;    Ivinson    :'.  Sobool  Tax.— In  a  suit  to  restrain  the 

Hance,      1      Wyb.    270;     Scribner     v.  collection    of   school   (axes,  the  court 

Allen,   12  Minn.  148;  Coutson  v.  liar-  will  not  enquire  into  the  validity  of  the 

ris,  43   MisR.  728;   McDonald  i>,   Mur-  appointment  of  the   collector.     Locust 

phree.  45  Miss.  70^;  Page  i'.  St.  Louis,  Mt.  etc.  Co,   v.  Currcn,  31    Leg.   Int. 

10  Mo.  138;  Deanc  v.  Todd,  22  Mo.  90;  (Pa.)334;  s.  c,  3   Lu2.  L.  Reg.  (Pa.) 

Statei'.Parkvilleetc,  R.  C0..32M0.496;  193;  TVippn.  Scranton  School  District, 

First  Nat.  Bank  v.  Meredi;h.44  Mo.  joo;  6  Lui.  L.  Reg,  (Pa.)  30. 

Rockingham    Savings   Bank  v.   Ports-  The  collection  of  a  school  tax  will 

mouth,  52  N.  H.  17;  Brown  !■.  Concord,  not  be  enjoined  on  the  ground  that  it 
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Am.  injunctions.  Tmm. 

There  must  be  an  allegation  of  fraud ; '  that  the  alleged  tax: 
creates  a  cloud  upon  the  title;*  that  there  is  apprenension 
of  a  multiplicity  of  suits,  or  other  cause  presenting  a  case  for 


U  In  exccM  of  the  Bum  required;  the  di- 
rectors are  only  responsible  to  the  peo- 
ple for  the  exercise  of  the  discretionary 
■  powers  conRded  to  them.  Wharton  i>. 
School  Directors  of  Cass,  42  Pb.  St. 
358.  See  St.  Clair  School  Board's  Ap- 
peal, 74  Pa.  St.  252. 

The  collection  of  a  tax  should  never 
be  enjoined,  encept  in  cases  where  the 
tax  IB  levied  upon  property  exempt 
from  taxation,  or  where  it  is  doubly 
taxed,  or  the  tax  U  levied  without  war- 
rant of  law,  or  by  persona  having  no 
power  to  make  the  levy,  or  where  a 
clear  cue  of  fraud  in  making  the  valua- 
tion is  shown.  In  the  latter  co^e,  the 
proof  must  be  clear  and  irresistible,  and 
the  injuj^  likely  to  result  considerable. 
Union  Trust  Co.  ti  al.  -v.  Weber  tt  al., 
96  Ill.u6;  L«mont  r.  Singer  etc.  Stone 
Co..  98  III.  04;  DuPage  Co.  v.  Jenks, 
65  111.  177;  Munaon  v.   Miller,  6'   '■' 


V.  Anderson,  33  III.  463;  Swinnej 
BeanI,  71  III.  31;  Chicago  etc.  R.  Co. 
*.  Cole,  75  III.  591 ;  Chicago  etc.  R.  Co. 
i>.  Frary.  32  III.  34;  Ottawa  Glass  Co. 
V.  McCaleb.  81  III.  563;  Cooley  on 
Taxation,  536. 

1.  Leitch  V.  Wertworth,  71  III.  146. 
Where  an  asscsaor,  having  accepted 
without  objection  a  list  of  taxable  prop- 
erty, aflerwaid  and  without  notice  arbi- 
trarily Increases  the  list,  the  tax  payer 
having  no  knowledge  of  the  matter 
until  afler  the  time  for  redress  at  law 
has  expired  by  limitation,  the  collection 
of  the  tax  may  be  enjoined.  First 
National  Bank  v.  Cook,  77  III,  6j2; 
Cleghorn  v,  Postlewaite,  43  111.  428. 

Prandolent  Jndsmanta. — If  a  bill  to 
restrain  town  officers  from  the  collec- 
tion of  a  tax  alleges  fraud  in  the  levj- 
of  the  taxes  to  pay  a  judgment  fraudu- 
lently recovered  against  the  town,  this 
will  give  the  court  jurisdiction  to  grant 
the  relief  prayed.  Leitch  v.  Went- 
worth,  71  111.  146.  But  equity  will  not 
interpose  to  restrain  the  collection  of  a 
tax  for  the  payment  of  judgments  ren- 
dered against  a  municipal  corporation, 
on  the  ground  that  Ihe  bonds  on  which 
the  judgments  were  founded  were  with- 
out consideration  apd  were  obtained  by 
fraud,  where  such  defence  might  have 


been  pleaded  (o  the  action  at  law.  Nor 
will  the  relief  be  allowed  because  tht.- 
judgments  are  for  an  amount  greater 
than  that  actually  due,  the  mistaki- 
having  occurred  through  complainant's 
own  carelessness,  and  no  application 
having  been  made  to  correct  the  judg- 
ment in  the  court  in  which  it  was  ob- 
tained. Muscatine  v.  Mississippi  clc- 
R.  Co.,  1  Dill.  (U.  S.)  536. 

FrandalentAsHBBnienta. — And  wberu 
the  officers  entrusted  by  law  with  the 
duty  of  malting  an  assessment  have 
fraudulently  assessed  property  above  its 
real  value  for  the  purpose  of  relieving 
resident  tax  payers  from  due  propor- 
tion of  the  taxes,  and  have  not  exer- 
cised their  judgment  upon  the  valuation, 
but  have  arbitrarily  made  an  excessive- 
assessment,  white  it  would  seem  to  he 
proper  to  enjoin  a  sale  of  lands  for  the 
excess  in  such  assessment,  the  injunc- 
tion should  not  extend  lo  the  entire  tax, 
and  should  only  be  allowed  upon  pay- 


170. 

Frknditlaiit  Combiitatian  kt  Tax  Sal*. 
— Where  a  combination  is  entered  into 
by  the  collector  and  the  principal  bid- 
ders at  a  tax  sale  to  prevent  competi' 
tion  at  the  sale  and  that  the  lands  should 
be  struck  oif  to  one  of  the  parties  for 
the  sums  charged  to  the  respective^ 
tracts  and  bidding  was  thus  prevented, 
the  court  will  enjoin  the  collector  from 
making  a  deed  to  a  party  to  the  fraud. 
Gage  V.  Graham,  57  III.  .44. 

3,  Palmer  v.  Rich,  11  Mich.  414; 
Scofieid  1}.  Lansing,  17  Mich.  437; 
Seeley  v.  West  Port,  47  Conn,  394; 
Minn,   Linseed   Oil  Co.  v.  Palmer,  20 


of  N.  Y„  33  Barb.  (N.  Y.)  313; 
Mitchell  V.  Milwaukee.  tS  Wis.  93: 
Jersev  City  v.  Morris  Canal  etc,  Co.. 
12  ti.  J.  Eq.  (1  Beas.)  227;  Siege  1  f. 
Supervisors  etc.,  26  Wis.  70;  Mar- 
quette etc.  R.  Co,  V.  Marquette,  35 
Mich.  504;  Huntington  v.  Central  Pac. 
R.  Co..  3  Sawy.  (U.  S.)  ws;  South 
Platte  Land  Co.  %'.  Buffalo  Co.,  7  Neb. 
3i;3;  Wiley  v.  Flournoi-,  30  Ark.  6og; 
Cjreedup  v.  Franklin  Co.,  30  Ark.  101; 
Mobile  etc.  R.  Co.  v.  Peebles,  47  Ala.  . 
317;   Milwaukee   Iron  Co,  i>,  Elubbanl, 
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TaiM.  lA'JCNCTWNS.  Turn. 

equitable  relief.'     Mere  errors  or  excess  in   valuation,  or  hard- 
ship  or  injustice  of    the  law,  or  any  grieVMice  which   can   be 

-}  Wis.  -ji;    Fowler  v.  St.   Joseph,  37  its  validity,  so  that  there  is  no  full  and 

Mo.    J18;    Johnson   v,    Milwaukee,  40  adequate  remedv  at  law  to  correct  an 

Wis.  315;   McPike  t^  Pen.  (i    Mo.  63;  abuse  of  the  taxing  power,  etjultj  maj 

Johnson  V.  Habn.4  Neb.  39:  Hollenbeck  properly      interfere      by     injunctions. 

!',    Hahn,     2     Neb.     177;     Leslie     i*.  Greedup  n.  Franklin  Co.,  30  Ark.  loi. 

St.  Louis. 47  Mo.  474;  Hanlon  v.  West-  See   Mobile  etc.  R.  Co.  i/.  Peebles,  47 

Chester,  8  Abb.  Pr.  (N.  Y.)  N.  S.  261;  Ala.   317;  Johnson   v.   Milwaukee,  40 

s.  c,  57  Barb.  (N.   V.)   383;  Felton  v.  Wis.  315;  Fowler  ti.  St.  Joseph,  37  Mo. 

Oregon  etc.  R.  Co.,  3  Sawy.  ( U.  S.)  ii;  228. 

Lockwood   V.   St.    Louis,   24    Mo.   20;        Where  a  change  wu  made  in    the 

McCormick  v.  District  or  Columbia.  4  valuation    of    complainant's    property 

Mackey  (D,  C.)  396.  after  the  adjournment  of  such  a  board. 

Where  a  city  charter   declares  a  tai  and   without  authority  of  law,  thereby 

a  lien  upon  the  premises  on  which  it  is  largely   increasing   such   valuation,  an 

assessed,  the  tax,  If  illegal,  creates  such  injunction  was  allowed  to  prevent  the 

a  cloud  upon  the  title  as  to  warrant  an  extending  of  the   taxes   upon   the  tax 

injunction.      Scofield    v.    Lansing,    17  books,  since  the  illegality  of  the  assess- 

Mich.  437.     And   the    jurisdiction    to  ment  in  such  case  would  not  necessarily 

thus  interfere  for  the   prevention  of  a  appear  upon  the  face  of  a  lax  deed,  and 

cloud  upon  the  title  Is  regarded  as  per-  the  deed   would  therefore  constitute  a 

taininj;  to  the  well    settW   powers   of  cloud   upon   the   title  to  complainant's 

e(|uity,  which  will  interfere  to  prevent  lands,      Wiley   v.   Floumoy,  30    Ark. 

»uch  a  cloud  as  tends  to  diminish  the  609.      See   South    Platte  Land  Co.  v. 

value  of  the  properly    or  cast  a  doubt  Buffalo    Co.,    7    Neb.    353;    Milwaukee 

upon  the  title.     Bonton  f.  Brooklyn,  15  Iron    Co.   v.    Hubbard,   29    Wis.    51; 

Barb.  {N.  Y.)  375;  Dean  v.  Madison,  9  Tainter  v.  Lucas,  29  Wis.  375. 
Wis.  401;  Van  Dorn   v.  New  York,  9       Whtii  Taxaa  Bbould  be  BatUfl«d  Out 

Paige  (N.   Y.)   388;    Wiggin   v.   New  of  Fsnonalty.— An  injunction  will  lie 

York,Q    Paige    (N.  Y.)    17;    Curtis   v.  at    the    suit   of    the    owner  of  land  to 

East   Saginaw,   jr;    Mich.     508;      Van  prevent  the  county  auditor  from  adver- 

Rensseter  11.  Kidd,  4  Barb.  [N.  Y.)   17;  tlsing    it    for     sale    and    the     county 

HarknesE  v.  Board  of  Public  Works,  1  treasurer     from     selling     it     for     the 

McArthur  (D.  C)  lii,  payment  of  delinquent  taxes  thereon, 

Where  an  illegal  tax  is  assessed  upon  while   said   owner   also   owns    leviable 

lands  and  by  statute   he  deed  given  on  property  within   the   county,  sufficient 

a  sale   of  the   land   therefor  would  be  to  pay  said  taxes.     Abbott  t.  Edgerton, 

/rima  fade  evidence  of   regular  pro-  si   A'la.  196.     See  McPlke  v.  Pen,  51 

teedings  in  the   assessment  and  subse-  Mo.    63;    Johnson    v.    Hahn,  4    Neb. 

quent  steps  to  a  sale,  such  sale  would  139;  overruling  HoUenbeck  ».  Hahn,  a 

operate      to     create      a      cloud      upon  Neb.  377. 

complainant's  title,  notwithstanding  the        Injunction  is  the  proper  remedy  to 

illegality  must  appear  on  the  lice  of  the  prevent  the  sale  of  real  estate  for  taxes, 

proceedings;  and  the  owner  may  there-  the  levying  of  which  is  prohibited  by 

fore  maintain  a  bill  in  equity  to  stay  the  law.      Mechanics'  Bank  v.  Kansas,  73 

las   sale.      Palmer  v.  Rich,   12   Mich.  Mo.  515. 

414;  Jenkins  ti.  Rock  County,  15  Wis.        1.  Hannewinkle   v.   Georgetown,   15 

12.     But  where  property  advertised  for  Wall.  (V.  S.l  547;  Cooley  on  Taxation, 

rale  for  the  payment  of  taxes  accrued  543;  1  Dillon  Mun.  Corp.,  t  913:  Hi^ 

thereon    is   so   vaguely  and    deffnitely  on  Injunction,  ^  524,  e/ lef.     In  South - 

described    in    the  notice  of  sale,   that  western   R.  Co.  u.  Wright,  68  Ga.  Jli, 

ii    purchaser    thereof    could    take    no  it  was  keld  that  equity  has  jurisdiction 

perfect    title,    it    does    not    constitute  to  interfere  in  behalf   of   any  person, 

'•ullicient  cause  for  enjoining  the  sale,  natural  or  artificial,  entitled  to  relief  on 

Burlington  etc.  R.  Co.  i'.  Sheannan,  11  the    following    grounds:     (1)     Where 

Inwaiia.     See  Head  r'.  James,  13  Wis.  exactions  are   pressed  in  the   form  of 

('41.  annual    taxes,    inconsistent    with    and 

Where   the   record  of  the  lax   pro-  violative  of  legal  rights.     (2)  Because 

<-i'edmgs    is    prima   facie    valid,    and  the   exactions   might  be  repeated  and 

txlrinsic  evidence  is  necessary  to  show  wrongs  multiplied.     (3)   When  misled 
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by  Ihe  act  of  the  officer,  which  amounts  ville,  33  Wis.  76;  Hall  v.  Houston  etc. 
to  a  leg»l  fraud.  (4)  On  the  ground  of  R.  Co.,  39  Tex.  a86;  George  v.  Doan,  47 
mistake.  {5)  Because  the  numerous  Tei.  73;  Western  R.  Co.  v.  Nolun,  48 
questions  made  as  to  different  parts  of  N.  Y.  513:  Parker  i'.  C  hall  is,  n  Kitn- 
the  property-  assesBcd,  and  the  liability  '  15^;  Smith  v.  Commissioners  of  Lccv- 
of  each  portion  dependent  for  adjudica-  enworth,  9  Kan.  296;  Citj-  of  Lawrence 
tlon  on  Bcparate  chartun  and  amend-  v.  Killam,  ii  Kan.  499;CouUon  v.  Jlar- 
mentu  and  other  questions  in  respect  to  ris.  43  Miss.  728;  Kio  Grande  R.  Co.  i-. 
other  items  of  propertj"  in  and  out  of  Scanlan,  44  Tex.  649;  Albany  etc.  Co. 
this  state,  and  iii  what  degree  or  bow  v.  Auditor  General,  37  Mich.  351;  Ad- 
connected,  and  whether  liable  or  not  to  ams  v,  Bcman,  10  Kan. 37;  Finncgan  i-. 
be  taxed,  make  a  complicated  case  that  Fernandina.  15  Fla.  379;  lluck  1'.  Chi- 
properly  calls  for  the  exercise  of  the  cago  etc.  R.  Co.,  86  111.  351;  Chicsgo 
powers  of  a  court  of  equitv  to  ascertain,  etc.  R.Co.  r.  Siders,  83  111.320;  Murphj- 
adjuet  and  settle.  v.  >Iarrigon,  ig  Ark.  340;  Sovin^s  antl 
IrrecalailtlM  in  tlie  AuewnwDt  of  Loan  Society  v.  Austin,  46  C^l.  415; 
TUH.— Equity  will  not  interpose  to  re-  Cent.  Pac.  R.  Co.  %>.  Corcoran,  48  Ccl. 
strain  the  execution  of  a  deed  of  land  6:;;  Houghton  -v.  Austin,  47  C::l.  (146; 
sold  for  taxes  on  the  ground  that  the  Dean  r.  Davis,  51  Cal.  40^);  Roching;- 
lax  proceedings  were  irregular  or  void,  ham  Savings  Bank  v.  Portsmouth,  ^3 
unless  it  also  appears  that  the  proceed-  N.  H.  17;  Brown  v.  Concord,  .;(>  N.  \\. 
ings  are  inequitable  and  that  it  will  be  375;  Chicago  etc.  R.  Co.  v.  Frarv,  2j 
againut  conscience  to  let  Ihem  go  on.  111.  54;  Burt  i'.  Auditor  Genercl.  30 
Warden  i;.  Fond  du  Lac  Co..  14  Wis.  Mici..  ll6;  Hughes  v.  Kline.  30  Pa.  St. 
67a.  The  property  of  a  corporation  227;  Dodd  v.  Hartford,  35  Conn.  231; 
was  BBseEECd  and  entered  into  on  the  Jones  1',  Summer,  27  Ind.  510;  Ottnwit 
assessor's  books  in  the  name  of  the  f.  Walker,  11  III.  605;  Metz -u.  Andcr- 
"Polomnc  Bridge  Company,"  whereas  son,  23  111.  463;  State  v.  Bremond,  3f> 
the  true  corporate  name  was  The  Vir-  Tei.  116;  Murkot  v.  Davenport,  17 
ginio  and  Maryland  Bridge  Company  Iowa  379;  West  ».  Whitaker,  37  Iowa 
at  Siiepherd's  Town."  The  corpora-  jgS.Millsi'.GIeason.  11  Wis.  47oiMills 
tion  had  knowledge  of  the  assessment,  x'.  Johnson,  17  Wis.  598;  Lawrence  v. 
and  no  reason  was  assigned  for  theirnot  Killam,  11  Kan,  499;  Merrill  v.  Gor- 
golng  before  the  commissioners  to  have  ham,  6  Cal.  41;  Savings  and  Loan  So- 
thc  error  as  to  the  name  corrected,  ciely  f.  Ordway,  38  Cal.  679;  liallen- 
Held,  that  in  such  a  case  equity  cannot  beet  v.  Hahn,  3  Neb.  377;  Iowa  etc.  Co. 
Interfere  in  behalf  of  the  corporation  v.  Sac.  Co.,  39  Iowa  124;  Rockingham 
and  relieve  them  from  the  payment  of  Savings  Bank  7'.  Portsmouth,  52  N.  H. 
Ihe  taxes  so  assessed.  O'Neal  t'.  Vir-  17,  Brown  v.  Concord,  56  N.  H.  379; 
ginia  etc.  Co.,  18  Md.  t;  Clinton  etc.  Floyd  v.  Gilbrath,  37  Ark.  67;;  Finne- 
Appeal,  56  Pb.  St.  315;  Livingston  v.  gan  v.  Fernandina,  15  Fla.  379;  West- 
Hollcnbeck,  4  Barb.  (N.  Y.)  9;  Center  em  R.  Co.  v.  Nolan,  48  N.  Y.  513; 
etc.  Co.  V.  Black,  32  Ind.  468;  Kellogg  Muck  v.  Chicago  etc.  R.  Co.,  86  ifl. 
V.  Oshkosh,  14  Wis.  623;  Exchange  151;  Chicago  etc.  R.  Co.  t'.  Siders,  8& 
Bank  V.  Mines,  3  Ohio  St.  i;  Gay  v.  Ill- 320;  Wood  v.  Helmer,  10  Neb.  6(; 
Herbert,  25  La.  An.  196;  Iowa  etc.  Co.  Burfington  etc.  R.  Co.  -a.  Seward  Co., 
1'.  County  of  Sac,  39  Iowa  124;  Iowa  10  Neb.  2H;  Powers  n.  Bowman,  jj 
etc.  Co.  V.  Carroll  Co.,  39  Iowa  n;!;  Iowa  3^9;  Burlington  etc.  K.  Co.  r. 
HoUenbeck  v.  Hahn,  2  Neb.  377;  Al-  Saline  Co.  (Neb.).  7  Am.  &  Eng.  R.  R. 
bany  etc.  Co.  v.  Auditor  General,  37  Cas.  347;  Archer  i/.  Terre  Haute  etc.  R. 
Mich.  391;  Metl  v.  Anderson,  13  111.  Co.,  102  111.  394;  s.c,  7  Am.  &  Eng.  R. 
463;  Munson  v.  Minor,  22  111.  595;  Mer-  R.  Cas.  249;  Rvan  v.  Board  of  Comm. 
ritt  V.  Farriss,  22  111.  303;  Chicago,  etc.  (Kan.),  3  Am.  k  Eng.  Corp.  Cas.  joj. 
R.  Co.  V.  Frarv,  22  III.  34;  Schoficld  Watakea  of  Offlc«n.— Equity  will  not 
r.  Watkins,  22  (ll.  66;  Greene  v.  Mum-  enjoin  a  tax  for  errors  in  its  assessment 
ford,  5  R.  I.  472;  Williams  v  Mayor,  3  or  levy,  or  proceedings  to  collect,  Chi- 
Mich.  560;  Jackson  v.  Detroit  10  Mich,  cago  etc.  R.  Co.  v.  Frary,  22  III.  36; 
348:Chal!issi'.CommiBsionerBof  Alchi-  Merritl  v.  Farris,  22  III.  312;  Metz  v. 
son  Co..  15  Kan.  49;  Stebbini  v.  Chal-  Anderson,  13  III.  410;  Cook  Co.  1:  Chi- 
liss.  ic  Kan.  .?■;■,  Du  Page  Co.  r.  Jenks,  cago  etc.  R.  Co.,  31J  111.  46^;  Vielev  v, 
ftq  III.  37s;  Swinnev  f-  Beard.71  III.  27;  Thompson,  44  III.  13;  D«  Page  Co.  f. 
Delphi  V.  Bowen.  (li  Ind.  29;  Brown  %■.  Jenks,  65  111.  i8fi;  Swinney  t.  Beard,  71 
Herron.  5glnd,6l;  Whitt.iker  t'.Janes-  III.  30:  Andrews  i.  Rumsev.  75  111.  600; 
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Iluck  r.  Chicago  etc.  R.  Co..  86  III.  360;  thui:  prescribed,  and  will  not  bealloHrd 
Towfi  of  Ottawa  1'.  Walker,  21  III.  610;  to  waive  such  relief  and  seek  in  equitr 
Munson  v.  Minor,  21  III.  60:;  Drake  t'.  to  enjoin  the  collection  of  the  tax.  And 
Pliitlips,  40  III.  393;  Munson  v.  Miller,  this  upon  the  ground  thai  where  one 
/*  111.  383;  Nunda  v.  Crystal  Lake,  79  has  a  complete  and  ample  remedy  and 
III.  314;  Evans  v.  Gage.  1  Bradw.  (III.)  slumbers  upon  his  rights  he  is  estopped 
;o6.  In  Le  Roy  iJ,  New  York,  4  Johns,  from  invoking  the  aid  of  equity,  i 
Ch.  352,  a  bill  was  brought  for  relief  High  on  Executions,  4  493;  Hughe* 
against  an  assessment  made  to  defray  i'.  Kline.  30  Pa.  St.  227;  Macklol 
the  expense  at  constructing  a  common  v.  Davenport,  27  Iowa  370;  Merrill 
sewer  in  the  city  of  New  York,  and  to  v.  Gorham,  6  Cal.  41 ;  Peona  u.  Kid- 
■enjoin  the  commissioners  from  collect-  der,  26  111.  351.  And  where  a  slate 
ing  the  assessment  on  the  ground  board  for  the  equalization  of  taxes,  act- 
that  it  did  not  include  all  properly  ing  under  the  law  and  within  the  scopi- 
holders  benetitcd  by  the  improvement,  of  their  authority,  have  fixed  the  value 
Kent,  Ch.,  says:  "I  cannot  find  of  the  capital  stock  and  franchises  of  a 
that  the  court  interferes  in  cases  of  this  corporation  for  purposes  of  taxation, 
kind,  where  the  act  complained  of  although  they  must  have  erred  in  Judg- 
waa  done  fairly  and  impartially  accord-  ment,  their  action  cannot  be  impeached 
Ing  to  the  betit  judgment  and  discretion  except  for  fraud,  and  equity  will  not 
of  the  assessors,  and  a  precedent  once  enjoin  proceedings  for  the  enforcement 
set  would  become  very  embarrassing  of  the  tax  because  of  errors  in  judg- 
and  extensive  in  its  consequences.  If  ment  upon  the  part  of  such  board. 
the  power  under  this  statute  had  been  Porter  i'.  Rockford  etc.  R.  Co.,  76  Ill- 
exercised  in  bad  faith  and  against  con-  rti;  Ottawa  Glass  Co.  v.  McCaleb.Si 
science,  I  might  have  attempted  to  con-  \'\.  556.  See  Pacific  Hotel  Co.  v.  Leib. 
trol  it;  but  a  mere  mistake  of  judgment  S3  III.  60J.  It  is  ke/d  by  a  number  of 
gn  a  case  depending  so  much  upon  decisions  that  where  a  state  board  for 
sound  discretion  cannot  properly  be  Che  equalization  of  taxes  undertakes  to 
brought  into  review  under  the  ordi-  fix  valuations  upon  taxable  property 
nary  powers  of  this  court.  There  must  through  prejudice  or  a  reckless  disrc- 
have  been  a  thousand  occasions  and  gard  of  duty  and  makes  a  grossly  arbi- 
(ipportunities  for  the  exercise  of  such  trary  and  unreasonable  valuation,  an 
iin  appellate  jurisdiction  in  the  history  injunction  is  regarded  as  the  appropri 
of  the  jurisprudence  and  practice  of  the  ate  remedy.  In  Chicago  etc.  R.  Co.  r. 
English  Court  of  Chancery,  if  such  a  Cole,  75  ill.  591,  Schofield  said:  ''If, 
jurUdlction  existed,  and  yet  we  find  no  as  it  must  be  to  be  sustained,  the  rule 
precedents  to  direct  us,  A  mistake  of  adopted  by  the  board  of  equalization 
judgment  in  the  assessors  upon  the  by  which  to  be  governed  in  making 
matter  of  fact  what  portion  or  district  this  class  of  assessments  may  be  re- 
of  the  city  was  intended  to  be  and  garded  as  the  honest  expression  of 
.ictually  was  benefited  by  the  common  judgment  of  a  majority  of  the  board, 
«.ewer  can  hardly  be  brought  within  the  then  it  is  plain  that  this  assessment,  bc- 
rcach  of  that  head  of  equity  jurisdiction  cause  in  violation  of  that  rule  and  con- 
which  relates  to  breaches  of  trust.  Here  sistent  with  no  other  reasonable  theory 
Is  not  strictly  speaking  a  violation  of  of  valuation,  cannot  be  the  honest 
duty.  No  bad  faith  or  partiality  in  the  judgment  of  a  majority  of  that  board, 
ii^sessors  is  pretended.  The  aid  of  this  It  is  an  arbitrary  and  unreasonable  val- 
lourt  might  as  well  be  asked  to  review  uation.  Because  the  law  has  devolved 
t-very  assessment  of  a  land  tax  or  a  on  the  board  of  equalization,  and  not 
poor  rate.  I  apprehend  it  would  re-  on  the  courts' duty  of  making  such  val- 
quire  a  special  provision  by  statute  to  uations,  we  hold  it  is  not  the  duty  of 
authorize  chancery  to  interfere  with  the  courts  to  exercise  any  supervisory 
lliese  assessments.  Sec  Atty.  Gen.  v.  care  over  its  valuations  so  long  as  it  act' 
Foundling  Hospital,  4  Bro.  C,  C.  165;  within  the  scope  of  the  powers  with 
1  laight  f .  Day,  1  Johns.  (N.  V.)  Ch.  18.  which  it  is  invested,  and  in  obedienceto 
Boarda  of  BquftUiaHon. — Where  a  what  might  reasonably  be  presumed  to 
piirticular  manner  is  provided  by  law  be  an  honest  judgment,  however  much 
lira  particular  tribunal  designated  for  we  may  disagree  with  it.  But  when- 
llie  settlement  and  decisions  of  all  ever  the  board  undertakes  to  go  beyond 
•  inequalities  on  behalf  of  per-  its    jurisdiction,    or   to    fix    valuations 
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remedied  by  a  suit  at  law,  either  before  or  after  payment  of  taxes, 
will  not  justify  a  court  of  equity  to  interpose  by  injunction  to 
stay  collection  of  a  tax.' 

(c)  Tax  Partly  Legal  and  Partly  Illegal. — A  party  seeking  the 
aid  of  the  court  of  equity  to  enjoin  the  collection  of  a  tax  must 
pay  what  is  conceded  to  be  due.  Or  if  nothing  is  ceded  to  be 
due,  then  the  amount  which,  from  the  face  of  the  bill  and  affi- 
davits for  an  injunction,  it  is  apparent  is  due  on  the  property  in 
controversy.  The  state,  or  any  subdivision  thereof,  is  not  to  be 
tied  up  as  to  that  portion  of  the  tax  over  which  there  is  no  con- 
troversy  by  joining  it  with  that  which  is  really  contested.  If 
the  proper  officer  refuses  to  receive  a  part  of  the  tax,  it  must  be 

must  necessarily  be  the  judgment  of  all  against  it  In  equity  on  grounds  which 

perBone  of  reflection,  it  {%  the  dutj  of  were  available  in  the  legal  forum  with- 

the   courts  to   Interfere  to  protect   ta»  out   showing    that   he    was  prevented 

payers  against  the  consequences  of  its  from  obtaining  relief  at  law  by  fraud, 

acts.     Where   its    jurisdiction   is   con^  accident  or  IheBctofthe  oppositeparty 

ceded.no  mere  difference  of  opinion  as  unmixed  with  fault  or  negligence  on  hin 

to  the  reasonableness  of  its  valuations  own  part.     Weaver   t.  Stale,  39   Ala. 

will  justify  equitable  interference,  but  535;  Alabama  etc.  Ins.  Co.  v.  Lott,  54 

its   valuations   must   be   the    result  of  Ala.  499;  Eaton  Land  Co.  i>.  Ayres.  62 

honest  judgment  and  not  of  mere  will."  Ala,  413;  Tallassee  Mfg.  Co.  u.  Gleni 

See  Dean  t',  Davis,  ^i  Cal.  407.  50  Ala.  489. 

1.  Mutual  etc.  Ins.  Co.  v.  Supervisors         A  merely  illegal  and  void  assessmei. 

of  N.  Y.,  3  Keves  {N.  Y.)   iSi;  s.  c,  sought  to  be  enforced  against  person- 

3  Abb.  <N.  Y.)  Dec.  344;  33  Barb.  (N.  alty  presents  no  ground   for  equitable 

Y.)    «i;  8   BoBw.  (N.  Y.)   683;  Has-  interference.      Mobile   r.   Baldwin,   " 

-bmuclt  r.  Kingston  Board  of  Health,  3  Ala.  62;  Setma  Building  etc.  Assoc. 

Keyes  (N.  Y.)  4S0;  s.  c,  2   Abb.  Dec.  Morgan,  57  Ala.  33. 
(N.   Y.)   380;    Kilboume  v.   Allyn,   7         A   bill  10  enjoin  certain  taxes  as 

Lans.  (N.  Y.)  351;  Slate  Railroad  Tax  legal   is  bad  if  it   fails  to  allege   what 

Cases,  92  U.  S.  575.  taxes  are   legal  and  what  illegal,  and 

An  injunction  will  not  lie  to  restrain  contain  an  offer  to  pay  the  taxes  law 

the  collection  of  a  tax  levied  by  super-  fully   levied.     Mon^omery    v.   Sayr* 

visors   in  the  exercise  of  their  official  65  Ala.  564. 

powers;  the  remedy  for  an  abuse  of  Equity  will  not  enjoin  a  threatened 
their  power  Is  exclusively  at  law.  Van  illegal  seizure  by  a  tax  collector,  there 
Ren  Rensselaer  T'.  Kidd,  4  Barb.  {N,  being  an  adequate  remedy  at  law, 
Y.)  17;  Wilsin  V.  New  York,  4  E,  D,  Baldwin  v.  Tucker,  16  Fla.  258. 
Smith  (N.  Y.)  fi7s;  s,  c.  1  Abb.  (X,  Arkaniu.— In  Arkansas  it  was  keld 
Y.)  Pr.  4;  Mootrs  t.  Smedlev,  6  Johns,  that  proceedings  must  be  had  to  correct 
(N.  Y.)  Ch.  28;  Messeck  V,  Super-  an  erroneous  assessment  bv  proceeding- 
visors  of  Columbia,  50  Barb.  (N.  Y.)  in  the  circuit  court,  but  where  the  error 
190.  or  Illegalitv exists  de  *Drjthe  record, as 

An  injunction  ought  not  to  be  granted  where  the  levy  on  the  face  of  the  pro- 

to  restrain  the  enforcement  of  a  muni-  ceedln^s  is  a   valid   lien  on   land  and 

cipal     assessment    where    there    is    a  extrinsic  evidence  is  required  to  show 

remedy   by  rrrliorari.     Belts  ii.   Will-  such   invalidity,  a  court   of  equity  will 

iamsburgK,    15    Barb,     (N,    Y.)    255;  Interfere   to    prevent   a   multljilicity  of 

Bouton  J-.  Brooklyn,  i^   Barb.  (N.  Y.)  suits,  irreparable  injury  or  a  cloud  upon 

375;  B.  c.  7  How.  (N.  V.)  Pr,  1^.  title  to  real  estate,     Floyd  v.  Giibrath. 

AlalHUlUL — Where  the  judgment  of  27  Ark.  675;  Hare  i',  CarnatI,  39  Ark, 
the  commissioners' court  rendered  on  196;  Waters  Pierce  Oil  Co.  !■.  LiUlu 
the  application  of  a  tax  paj-er  for  the  Rock,  39  Ark.  412. 
correction  of  an  alleged  erroneous  as-  Where  a  county  court  contracts  for 
sessment  against  him.  is  removed  by  the  building  of  a  jail  and  for  that 
rertiorari  Into  the  circuit  court  and  purpose  levies  a  tax  for  county  build- 
there  affirmed,  he  cannot  obtain  relief  injpi,  and  after  the  ta-;  book  has  gone 
8(i:i 
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into  the  hands  of  the  collector  the 
contract  is  rescinded,  it  is  the  dulj  of 
court  to  set  aijide  the  lev^  and  stop  the 
collection  of  the  building  tax,  and  if  it 
fails  to  do  it,  any  taipajer  may  enjoin 
its  collection.  Worthen  i'.  Badgett,  32 
Ark.  496;  Wortheni'.  Faust,  3!  Ark.496. 

The  collection  of  taxes  will  not  be 
I'njolned  unless  some  special  reason  is 
shown  for  equitable  interference. 
Clayton  v.  Lafargue,  13  Ark.  137;  Floj'd 
p.  6ilbrath,  17  Ark.  675;  Murphy  t. 
Harrison.  29  Ark.  340;  Oliver  w.  Mem- 
phis etc.  R,  R„  30  Ark.  128;  Blake  v. 
Jordan,  45  Ark.  165;  Little  Rock  v. 
Barton,  33  Ark.  436. 

Oallfarnlk.^ — A  court  of  equity  will 
not  interfere  by  injunction  to  restrain 
the  sale  of  property  for  delinquent 
taices  unless  it  appears  that  the  enforce- 
ment of  the  tax  would  lead  to  a  multi- 
plicity of  suits,  or  produce  irreparable 
injury,  or  where  the  property  is  real 
estate  and  the  sale  casts  a  cloud  on  the 
title  of  the  complainant.  Savings  etc. 
Society  v.  Austin,  46  Cal.  415;  RItter 
Patch,  12  Cal.  29S. 

In  all  coses  Involving  simply  the 
question  of  taxation,  the  issue  Is  strictly 

equity  can  take  no  cogntzane  thereof; 
and  in  such  case  to  grant  an  injunction 
is  error.  Mintum  11.  Hays,  I  Cal,  590; 
Peralta  v.  Adams,  2  Cal.  594. 

QleKftl  Tucai. — A  bill  in  equity  will 
lie  to  restrain  a  sale  of  property  for 
illegal  taxes,  since  a  tax  deed  is  made 
frima  facie  evidence  of  title.  Palmer 
r.  Boling,  8  Cai.  388;  Fremont  v. 
Boling,  II  Cal.  387;  overniling  De  Witt 
V.  Hflys,  3  Cal.  463.  And  Robinson  v. 
Gaar,  6  Cal,  275.  See  Saving  etc.  Soc. 
!>.  Austin,  46  Cal.  415. 

A  party  seeking  to  enjoin  the  collec- 
tion of  tax  assessed  upon  his  property, 
upon  the  ground  that  the  law  provides 
for  the  meeting  of  the  board  of  equali- 
sation for  the  correction  of  the  tax  list, 
and  that  the  board  did  not  meet  as 
required,  must  show  in  his  bill  that 
there  was  error  to  be  corrected  in  his 
list,    Cowell  V.  Doub.  12  Cal.  273. 

Where  land  is  clearly  exempt  from 
taxation  (as,  in  California,  Is  all  prop- 
erty administered  by  the  regents  of  the 
State  University)  "an  injunction  will 
not  be  granted  to  restrain  its  sale  for 
taxes.  A  sale  would  cast  no  cloud  on 
the  tifle.     Hollister  v.  Sherman,  63  Cal. 

Oolondo.— In  Colorado,  where  there 
is  a  plain  adequate  remedy  for  the 
rection  of  any  error- ' — ' 


injunction  will  not  be  granted.  Brecie 
I',  Haley.  10  Colo.  5;  Gillette  -o.  Den- 
ver, 31  Fed.  Rep,  822. 

Oonnectloat. — Where  a  municipal  cor- 
poration makes  an  illegal  appropriation 
of  its  funds  an  injunction  will  lie  in 
favor  of  any  tax  payer.  The  legal 
remedy  by  suit  to  recover  back  taxes  is 
inadequate.  Webster  v.  Harwinton,  11 
Conn.  .31. 

A  municipal  corporation  will  not  be 
enjoined  against  enforcing  void  war- 
rants for  Uie  collection  of  illegal  and 
void  assessments  against  personal  estate, 
the  remedv  at  law  being  adequate. 
Dodd  V.  Hartford,  25  Conn.  238. 

An  injunction  will  issue  to  restrain 
the  collection  of  a  real  tax  where  mis- 
take is  made  as  to  the  property  taxed 
and  the  person  to  whom  it  belongs. 
Seeley  -v.  Westport,  47  Conn,  294,  a.  c, 
36  Am.  Rep,  70. 

An  injunction  will  not  be  8™ntoi  to 
restrain  the  collection  of  public  taxes, 
though  the  applicant  is  not  the  tax 
payer,  but  a  person  whose  property  is 
levied  on  for  the  taxes  of  anotfier. 
Waterbury  Savings  Bank  v.  Lawler,46. 


'■  ^43- 
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equity  enjoin  the  collection  of  taxes  on 
the  ground  of  irregularities  in  the  assess- 
ment; where,  however,  the  tax  is  ill^al 
or  unauthorized,  or  the  property  not 
subject  to  taxation,  or  a  fraud  has  been 


of  the  tax  would  be  irreparable,  a 
junction    may    be    granted.      Frost   -a. 
Flick,  I  Dakota  132. 

Persons  having  no  common  right  or 
common  interest  in  the  property  taxed 
to  pav  county  warrants  cannot  join  in 
an  action  to  restrain  the  levy.  Wood 
Ti.  Bangs.  I  Dak.  Ter.  179. 

DalAwaxB. — Where  the  parties  by 
stipulation  agree  upon  certain  facts, 
showing  that  a  multiplicity  of  suits 
would  he  avoided  in  case  the  complaint 
for  an  injunction  is  entertained,  the 
court  will  acquire  jurisdiction,  although 
the  pleadings  fail  to  make  out  a  case 
for  equitable  relief  Phila.  etc.  R.  Co. 
■V.  Neary  (Del,),  8  Atl.  Rep.  361;. 

Florida. — A  court  of  equity  will  not 
enjoin  the  sale  of  property  for  taxes  on 
account  of  irregularities  in  the  manner 
of  notice  and  time  and  place  of  sale. 
"If  the  tax  is  due,  and  Ih.'t  is  not  de- 
nied, the  party  should  pay  1l.  A  court 
'  eguity  will   not  aid  him  in  resisting 
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Fl«.  379-383;  Cheney  v.  JoneB,  14  Fla. 

587- 

0«orBlft.— In  Georgltt  the  courts  are 

prohibited   under  the   tux  act   of  1804 

from  enjoining  the  collection  of  taxes. 

'    rt  is  said    (p.   59):  "Far   belter  is  "    ' 


the  time  of  the  demand,  as  he  will  be 
certain  of  getting  it  back  with  interest 
after  more  or  less  deiav  if  it  was  not 
due."  Eve  v.  State,  21  (5a,  so;  Cody  v 
Lennard,  «  Ga.  81;;  Scofield  v.  Perk- 
erson,  46  Ga.  350;  Linton  v.  Athene,  ^3 
Ga.  _^8S;  Decker  v.  KcGown,  (f)  Ga. 
805; 'Georgia  Mutual  Loan  Assoc,  v. 
McGown,  "sg  Ga.  811,  See  South- 
western R.  Co.  V.  Wright,  68  Ga.  311. 

Uabo.— While  courts  of  equity  will 
often  interfere  to  prevent  the  collection 
of  a  void  tax,  Ihey  will  only  do  so 
where  the  parties  have  had  no  remedy 
in  due  course  of  law.  If  there  has 
been  a  plain  and  speedy  remedy  at  law 
lost  by  negligence,  the  aid  of  a  court  of 
equity  cannot  be  invoked.  {Nogglk, 
C.  J.,  diBsenting)  Wilkerson  p.  Wal- 
ters, I  Idaho  N.  S.  564. 

A  railway  company,  claiming  exemp- 
tion from  taxation,  must  set  up  its  ex- 
emption bv  way  of  defence  to  an  ac- 
tion brought  to  recover  a  lax  assessed. 
If  it   falls   to  do   so,  it   cannot   subsc- 


N.  S.  770. 

lUlsola. — While  It  may  be  considered 
settled  that  the  court  of  equity  will 
never  entertain  a  bill  to  restrain  the 
collection  of  a  tax  excepting  in  cases 
where  tlie  tax  is  unauthorized  by  law, 
or  where  it  is  assessed  upon  property 
not  subject  to  taxation,  yet  even  in  tlie 
excepted  cases  it  is  questionable 
whether  the  court  would  entertain 
jurisdiction  without  special  circum- 
stances showing  that  the  collection  of 
the  tax  would  tie  likely  to  produce 
irreparable  injury  or  cause  a  mulli- 
plicity  of  suits.  Cook  Co.  v.  Chicago 
etc.  R.  Co.,  35  111.  4C0;  Swinney  t. 
Board,  71  111,  17.  Town  of  Ottawa  ;■. 
Walker,  31  lil.  605;  McBride  i'.  City  of 
Chicago.  21  III.  574;  Drake  r.  Phillips, 
40  III.  388;  Dupage  Co.  t'.  Jcnks,  65 
111.  275,  187;  Cleghom  V.  Posllewaite, 


43  III.  438;  Vieley  v.  Thompson,  44  111. 
9;  Darling  v.  Gunn,  50  III.  414;  Dem- 
(ngf.  James,  72  III.   78;  McConkey  v. 


Smith,  73  III.  313;  Chicago  etc.  R.  Co. 
V.  Cole,  75  III  591;  Kimball  v.  Mer- 
chants' etc,  Co..  89  111.  611;  Gage  v. 
Evans,  90  III.  569;  Lamont  v.  Singer 
loCofL.— 5S  81 


etc.  Stone  Co.,  98  III.  94;  Secring  r, 
Heavysides,  106  III.  85;  MuiMon  v. 
Miller,  66  III,  380;  Dunham  v.  Miller. 
75  111.  379;  Porter  V.  Rockford  «lc  R. 
Co.,  76  III.  561;  Munda  v.  Crystal 
Lake,  79  111,  311;  Pacific  Hotel  Co.  v. 
Lieb,  83  111.602;  Chicago  etc.  R.  Co.i'. 
Siders,  88  111.  320;  Union  Truat  Co.  r. 
Weber,  96  111.  346;  Evans  v.  Gage,  1 
111.  App.  202;  Traders'  Ins.  Co.«7Far- 
well,  102  III.  413;  Archer  v.  Terre 
Haute  etc.  R.  Co.,  102  III.  493;JohnBOn. 
V.  Roberts.  102  111.653;  Moor^ir,  Way- 
man,  107  III.  19J. 

Where  the  tax  sale  was  admitted  to 
be  Illegal,  though  the  taxes  themselves 
were  valid,  it  was  held  that  the  ex- 
ecution of  the  deed  could  be  enjoined' 
only  upon  payment  to  the  holders  or 
the  amount  due  on  the  certificates, 
Alexanderf.  Merrick,  iii  III.  606. 

A  tax  sale  will  not  be  enjoined  at  the- 
suit  of  partners,  because  some  of  the 
property  is  the  separate  property  of  one 
of  them,  and  has  \xeTi  assessed  to  the 
firta.     Lyle  i'-  Jaques,  loi  III.  644. 

Indlaui. — An  injunction  will  he 
granted  to  prevent  the  sale  of  rea>. 
estate  for  the  collection  of  a  special 
assessment  thereon  under  a  void 
precept.  Jefferson ville  v.  Patterson,  rt 
Ind.  140.  But  an  injunction  to  restrain 
a  sale  of  land  for  taxes  will  not  l>e 
granted  where  the  complaint  fails  to 
show  threatened  acts  on  the  part  of  the 
authorities  which  would  amount  to 
more  than  a  mere  trespass.  Anthony 
V.  Sturgis,  86  Ind.  479. 

Injunctions  are  granted  to  restrain 
the  collection  of  merely  unauthorized 
and  illegal  taxes.  Toledo  etc.  R.  Co. 
tr.  Lafayette,  22  Ind.  26a;  Shoemaker' 
V.  Grant  Co.,  36  Ind.  175;  Riley  v- 
Westcm  Union  Tel.  Co.,  47  Ind.  511^ 
Delphi  V.  Bowen,  6[  Ind.  3a,  37;, 
Columbus  etc,  R.  Co.  v.  Grant  Co.,  65 
Ind.  427;   Indianapolis 


lit  of  a  tax  payer  because  of 
irregularities  in  the  proceedings  of  the 
cotmty  olficers  where  there  was  author- 
ity (o  levy  the  tax.  Ricketti  x-. 
Spraker,  77  Ind.  371. 

Tax  payer  may  obtain  Injunction  to 
restrain  city  frran  entering  into  ultra 
fi>f» contract.  ValparaisoT^  Gardner, 
97  Ind.  I ;  s.  c,  7  Am.  &  Eng.  Corp.  Cas. 

Iowa, — A  tax  payer  of  a  township, 
where  an  unauthorized  tax  has  beeti. 
levied  for  school  purposes  may  cnjcdn. 
thc    collection    thereof.      Wiluatne    r-. 
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INJUNCTIONS. 


Pinnj',  35   lowft  436.      Wright,  J.,  in  assessment,  eo  far  ac  the  same  affects  his 

deliverhig  the  opinion  of  the  court,  p.  or  their  property  without  joining  others 

417-8,  sa/s:  "The  objections  that  the  as  plaintlfTs  whose  property  may  also 

plaintiffs    are  not  proper    parties,  and  be  affected  by   the  said  illegal  tax  or 

(hat    there    is   a    plain    and    adequate  assessment.      Gilmore    11.   Norton,    10 

remedy  al  law,  are  without  force.     As  Kan.  491;  Gilmore  v.  Pox,  10  Kan.  jog; 

tax  payers  and  residents  of  said  district  Wyandotte    &    K.   C.   Bridge    Co-  i'. 

the  J  would   have   a   rigtit   to   ask   the  Wyandotte  Co.,  10  Kan.  326. 

courts  to  restrain  a  tax  levied  without  Kantncky. — Where  the  countj'  judge 

authority  of  law."  is    proceeding  lo  assess    property  not 

The  rule  is  well  settled  that  a  court  liable  to  taxation  he  may  be  restrained 

of  equity  will  interpose  by  injunction  by  injunction.      Where,  however,  the 

the  collection  of  an  illegal  tax.     Yorger  assessment   Is   made   by   the    ordinary 

;'.  Township  of  Rapids,  36    Iowa  176*  taxing  ofScer  from   whom    an    appeal 


Litchlield   v.   Polk   Co.,   18   Iowa 
iiubbard   v.  Johnson  Co.,  :3  Iowa  130; 


Rood    V.  Mftciiell    Co,,  39  Iowa 
Cattetl  ti.  Lowry,  45  Iowa  478;  Brand- 
ritf   V.   Harrison    Co.,   50    Iowa    164) 
Curry  v.  Decatur  Co.,  61  Iowa  71. 

Kuisu. — Where  the  remedy  -'  '-" 
is  clear  and  undoubted 
will  not  be  granted   to  re 
of  real   estate  for  taxes  alleged   to  be 
illegal.      Barnes    v.   Atcliison,  2   Kan. 
45J;;  Kansas  etc.  Rv.  v.  Russell,  S  Kan. 

Where  the  property  assessed  is  sub- 
ject to  taxation,  and  the  taxes  are  not 
illegal,  an  injunction  will  not  be  granted 


may  be  taken,  an  injimction  will  n 
granted.      Baldwin  v.  Shine  (Ky.),  2  S. 
W.  Rep.  164. 

A  court  of  equity  has  power  to 
restrain  the  collection  of  an  illegal 
tax.     Gates  v.  Barrett,  79  Ky.  395. 

LoiUilAiia, — The  tax  collector  is  In- 
injunction  capable  of  standing  in  judgment  atone 
'  in  a  suit  by  a  tax  payer  to  enjoin  the 
collection  of  a  tax  levied  to  pav  a  judg- 
ment. The  judgment  creititor,  for 
whose  benefit  the  tax  was  laid,  must  be 
made  a  party  to  the  suit.  Shields  v. 
Pipes,  31  La.  An.  765. 

A  summary  sate  by  a  tax  collector,  if 
ontested,  will    be    enjoined,  unless   he 


1  the  collection   of  the  taxes     specifically  stiows  on  what  property  he 


upon  the  ground  that  the  assessment 
was  irregularly  made.  Ryan  n.  Leav 
cnworth  Co.,  30  Kan.  185;  Lawrence  J' 
KcUam,  II  Kan.  4cn,  joS;  Johnson  i> 
Ogg,  13  Kan.  306;  ChallisB  v.  Kekelu- 
kaemper,  14  Kan.  477;  Hagaman  ;' 
Cloud  Co.,  19  Kan.  394. 

Where  personal  property  is  subjeci 
to  assessment  and  taxation,  and  the  Orleans  (La.},  8  A: 
taxing  officers  have  jurisdiction  over  it.  Cat.  329. 
but  the  assessment  thereof  is  excessive,  Maine. — Where  an  entire  school 
no  injunction  will  lie  until  the  amount  district  tax  was  assessed  without 
of  taxes,  upon  a  reasonable  and  fair  authority  of  law,  held,  that  equiti 
valuation  of  the  property,  is  paid  or  ten-  would  take  jurisdiction  of  a  bill  to  enjoin 
dered.  Wilson  Treas.  v.  Longendyke,  its  collection  brought  by  all  the  lax 
32   Kan.  167.      Ottawa    v.    Barney,    10     payers  or  by  any  number,  on  bcbalf 


Jaims  taxes,  the  cash,  >'alue  and  the 
percentage,  Clinton  etc.  R.  Co,  o.  Tax 
Collector,  30  La.  An,,  pt.  1,626. 

Injunction  will  be  granted  on  appli- 
cation of  tax  payer  to  restrain  appro- 
priation by  city  councils  of  funds  to  pav 
expenses  of  returning  Liberty  Bell 
exhibited  al  Exposition.  Bayie  v.  New 
'   "    '         &   fing.   Corp. 


.  R."t^o.  1° 
Morris,  7  )Can.  210,  231;  Leavenworth 
Co.  V.  Lang,  S  Kan.  2S4.  See  Milter 
T'.  Madden,  35  Kan,  455. 

Where  a  tan  considered  in  the 
abstract  is  legal  and  valid,  tiut  when 
applied  to  the  separate  property  of  two 
or  more  particular  persons,  becomes,  as 
lo  such  property,  invalid,  such  persons 
have  no  joint  action  lo  restrain  the  col- 
lection of  such  tax.  Hudson  f. 
Atchison,  12  Kan.  140.  Any  one  or 
more  of  u  number  of  persons  whose 
property  is  affected  by  an  illegal  tax  or 
assessment  may  maintain  an  action  to 
enjoin   the   collection   of   such  tax  or 


themselves    and    the    othe: 

ground  of  preventing   a  multiplicity  of 

suits.     Carlton  v.  Newman,  77  Me.40S. 

■buylana. — If  the  property  owner 
omits  to  pursue  the  relief  offered  by  the 
tax  laws  against  the  improper  exercise 
of  the  taxing  power,  he  cannot  be  re- 
lieved in  equity,  if  at  all,  unless  a 
strong  case  is  presented.  O'Neal  -v. 
Virginia  etc.  Co.,  18  Md.  1 ;  Stoddert  v. 
Ward,  31  Md.  562. 

The  collection  of  taxes  will  not  tie 
enjoined  for  irregularity  merely,  or  be- 
cause their  collection  will  result  in 
hardship.  Alleghany  Co.  Commrs.  v. 
Union  Mining  Co.,  61  Md.  545. 
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Turn.                                  INJUNCnONS.  TuM. 

KuuolmaMU.— A    court   of   equitj'  HUmaMta. — An   action  will   not   tie 

has  no  juriEdictlon  to  enjoin  a  cilj'  or  by  an  individual  to  restrain  the  levy  of 

itB   collector  against   collecting  u   tax  an  illegal  tax,  unless  the  levy  will  lead 

which  a  complainant  alleges  has  been  to   Irreparable   injurj'  or    to   a   multi- 

illegally    asiessed    upon    him    bv    the  plicity  ofsuits  or  create  a  cloud  on  the 

board  of  asBessors.     Brewer  v.  Spring-  title  to  real  estate,  to  establish  the  inva- 

tield,  97  Mastt,  152;  Loud  v.  Charleston,  liditv  of  which   will   require  proof  of 

ug  Mas£.*2oS;   Whiting  r,  Boston,  106  exti^nsic  faclE.      ScrJbner  i>.  Alien,  ti 

MasB.  89.  Minn.  148. 

A  court  of  equity  has  no  jurisdiction  Injunction  will  not  be  granted  at  the 

to  restrain  a  citj"  from  selling  land  to  suit  of  a  private  person   to  restrain   the 

pay   a    lietterment     illegally   assessed  collection      ''                      '    ' 

thereon:  for  the  land  owner  has  an  ode-  because  it 

Suale    remedy   al    law.      Hunnewell    tj.  Ganz,  11  Minn.  387, 

Iharleston,  106  Mass.  350;  Norton  v.  The  puhlicalion  of  the  delinquent  tax 

Boston,  iiq  Mass.  194.  list  in  a  paper  which  lias  been  desig- 

A  court  of  equity  will  not  interfere  to  nated  bj-  the  county  commiseionera  but 

restrain  the  aGsessnient  and  collection  which  is  not  a  newspaper  within  the 

of   illegal    taxes    where   an    adequate  '  meaning  of   the   statute.      Sinclair  i'. 

remedy  exists  at  law.  Loud  v.  Charles-  Com.  Winona  Co.,  13  Minn.  404. 

ton,  99  Mass.  208.  On  an  application   for  an  injunction 

■UcblcuL — Where  a  bank  is  not   li-  the    facts    must   be    positively   stated. 

able  to  taxation  on  its  personal  proper-  Warsnp  i>.  Hastings,  23  Minn.  437. 

ly,  and  a  tax  is  assessed  and  levied  in  HUiiiilppl. — A    bill    to    enjoin    the 

such  a  way  as  to  directly  interfere  with  collection  of  taxes  "  can  be  entertained 

its    business,    an     injunction    wili    be  only  where   the   collection   of  the   tan 

granted  to  restrain  the  collection  of  the  would  be  likely  to  produce  irreparable 

lax.      Lenawee   etc.    Bank   x:   Adrian  injury  or  cause' a  multiplicity  of  luitg." 

(Mich.),  33  N.  W.  Rep.  304.  McDonald   t.  Murphree,  45  Miss.  711; 

The  collection  of  a  tax  will  not  be  Coulson     1'.    Harris,-  43     Miss.     728^ 

restrained   when   complainant    has   an  Richardson  v.  Scott,  47  Miss.  236. 

adequate    remedy    at   law.     Henry    v.  The  collection  of  county  taxes  levied 

Gregory,  29  Mich.  68;  Youngblood  -v.  within    the    limits    prescribed    by  law 

Sexton,  31  Mich.  407;    Hazenbuch  v.  should  not  be  enjoined  on  the  allegation 

Howard,  1^   Mich.  1;  Mears   v.  How-  that    the   levy   was   excessive,  because 

arth,  34  Mich,  ig.     Nor  on  the  ground  partly  made  to  pay  claims  alleged  to  be 

of    mere    irregularity,     where    no    in-  invalid;  for,  if  the  injunction  should  be 

equality  or  injustice  is  shown.     Albany  granted,  the  allegation  might  prove  to 

etc.  Co.  V.  Auditor  General.  37  Mich,  be  unfounded,  and  that  at  a  time  when 

391.  it  would  be  too  late  to  collect  the  taxes 

AuaumMll  Must  IH  Unlfonn. — If  the  for  that  year,  whereby  great  confusion 

i-upcrvinor  of  a   township,   in   making  would   arise   in   the   odniinistration   of 

the  assessment  of  property  for  taxation  county  finances.     The  remedy  of  the 

shall  fraudulently,  and  with  a  view  to  tax  payer  againstthe  payment  of  such 

impose  upon  an   individual  more  than  invalid  claims  is  to  enjoin  the  treasurer 

his  just  proportion  of  the  public  burden  from    paying    them,    or     when    their 

of  taxation,  assess  the  property  of  sucli  allowance  by  the  board  of  supervisors 

individual  above  its  value,  and  relative-  appears  upon  the  minutes  of  the  board 


ly  above  the  other  assessments  on   his  to  be  illegal,  by  notifying  the  

roll,  the  party  aggrieved  may  have  an  of  such   illegality,  who  would   then,  i 

injunction  to  restrain  the  collection  of  not  without  the  actual  notice,  be  bound 

the  excessive  tax.     Merrill  v.  Humph-  to  withhold  payment.     Beck  v.  Allen, 

rev,  24  Mich.  169,  58  Miss.  143. 

Injunction  lies  to  restrain  the  sale  for        HiMOiirl. — An  injunction  will  not  be 

school    taxes    of   lands  unlawfully  in-  granted  to  restrain  the  collection  of  a 

eluded     within     the     taxing     district,  s^chool  tax  the  assessment  of  which  i 

Simpkins  v.  Ward,  45  Mich,  359.  void.     Mayre      '-         "        "     * '  " 

A    tax    on    a    business    cannot      be  '■ 

enjoined    on   the    ground    of   possible  ..__    ...    ,__..      _   _.    ._    . 

inabilityofthe  partiestopaylt,  whereby  the  collection  of  illegal  and  irregular 

It    may    work    irreparable    injury    by  taxes  on  a  bank  unless  a  sale  will  work 

breakinguptheirbusiness.  Youngblood  irreparable  mischief.      First  etc.  Bank 

.r.  Sexton,  33  Mich.  406.  v.  Meredith,  44  Mo.  joo. 
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Tuai.                                INJUNCTIONS.  T.M. 

rnjunctlon  will  not  lie  to  prevent  a  Y.)    i6;   Livingston   v.   Hollenbeck,  4 

mere  formal  wrong  in  the  colkctfon  of  Barb.   (N.  V.)   lo;  Blake  v.  Brooklyn. 

It    (ax,  where    nothing    substantial    is  36   Barb.   (N.   Y.)   301;  Pa.  Coal   iZo. 

involved   in    tbe    case.      Deckhaus   v.  v.  Delaware  Co.,  31  N.  Y,  91;  Albany 

Olderheide,  21  Mo.  App.  7fi;  Mijer  v.  CHy     National     Bank    f.    Maher,     19 

Rosenblatt.  78  Mo.  495.  Blatchf.  {U.  S.)  17s- 

Injuncllon   will    lie   to   restrain   the  One  showing  no  other  right  ^han  as  a 

collection  of  a  tax  levied  upon  property  tax   payer  cannot   maintain   an   action 

not    subject    to     taxation.       Valte     t.  in  equity  against  the  olGcial  custodian 

Ziegler,  84  Mo.  114;  Mechanicn'   Bank  of   the   proceeds   of  a   tax   to   restrain 

:■.  Kansas.  73  Mo.  551;.  their   application   to   the  purposes   for 

The  sale  of  land  "for  an  illegal  lax  may  which  the  tax  was  raised.   Kilboume  !■. 

■      ■       -■—■■'■  St.  John,  59N,  Y.  Jl, 

Horth  OMoUii*.— The  collection  of  a 
tax  will  be  restrained  when  the  purpose 

— A   court   of   equity   will  for  which  it  is  to  be  expended  is  uncon- 

enjoin  the  collection  of  an  erroneous  or  stitiitional.     Riggsbee   v.   Durham,  94 

illegal  tax.  when  the  enforcement  of  the  N.  Car.  800. 

aEsessment  would  lead  lo  a  muttiplicitj  Orasou. — A  person  aggrieved  by  the 

of  suits,  or  produce  irreparable  injury,  wrongful  action  of  an  aescssor  in  the 

or  cast   a   cloud   on   the  title  of   real  violation  of  his  property  cannot  enjoin 

estate,  or  when  the  assessment  on  the  a  collection  of  any  portion  of  such  tai. 

face  of  the  proceedings  is  valid  and  re-  unless  he  first  seeks  redress  from  the 

quires  extrinsic  evidence  to  show  that  board  of  equalization.     Dundee  etc.  Co. 

it  Is  invalid,  or  when  the  officers  trans-  v.   Charlton,    31    Fed.    Rep.    191.     If 

cend  their  aulhorily.     South  Platte  L.  the  board  of  equaliialion  fails  to  cor- 

Co.  V.  Buffalo  Co^  7  Neb.  253.     If  the  rect  the  assessment  the  party  aggrieved 

tax     is    levied    without    authority    of  may    take   the    case    for    review   into 

law  and   void,  as   It  would  be  a  cloud  the  circuit  court.     Rhea  v.  Umatilla,  2 

on   real   estate,   may    be   enjoined.     If  Oreg,  298. 

it  is  merely  erroneous,  an  injunction  Bbode  bland.— The  rule  that  the  col- 
will  not  be  granted.  Burlington  etc.  R.  lection  of  a  tax  ought  notto  be  enjoined 
Co.  V.  Saunders  Co.,  16  Neb.  123;  for  an  improper  assessment  against  one 
Burlington  etc.  R.  Co.  v,  Cass  Co.,  complainant  does  not  apply  where  the 
16  Neb,  136;  Johnson  v.  Ilahn,  4  Neb.  validity  of  the  whole  tax  and  its  as- 
19;  Bellinger  i>.   White,  5  Neb.   401;  sessments  upon  every  person  taxed  is  in 

arl   V.  Duras,  13  Neb.  135.     See  also  issue.     Sherman  v.  Bedford,    10  R.   I. 

Union  Pac.   R.  Co.  v.   Lincoln   Co.,  2  559. 

Dill.    (U.    S.)    279;      Burlington    etc.  BontU  Carolina— S.    Car.  Gen.  Stat^ 

R.  Co.  V.  Saline  Co.,  u  Neb.  396.  prohibits    the   courts     from    enjoining 

A  party  cannot  enjoin  the  collection  the  collection  of  taxes,  //eld,  that 
of  taxes  upon  his  property  for  omissions  an  assessment  on  townships  to  pav 
of  other  taxable  property  from  the  subscriptions  in  aid  of  a  railroad  fa 
assessment  lists,  though  such  omissions  a  tax  within  the  terms  of  this  statute- 
be  purposely  made  under  a  misappre-  Chamblee  v.  Trebbie,  23  S.  Car.  70. 
heneion  of  the  law,  and  in  the  con-  TesM. — An  injunction  will  not  issue 
scious  belief  that  the  property  is  not  to  restrain  a  sale  for  taxes  where  the 
taxable.  Burlington  etc.  R.  Co.  t:  Sew-  only  damage  to  result  will  be  a  cloud 
ard  Co.  Commr«.,  10  Neb.  211.  upon  the  title  of  the  petitioner.     Redr- 

H«w  Jsney.— The  supreme  court  will  Johnson,  53  Tex.  384. 

not  consider  the  proceedings  on  a  sale  Wert  Vlrglnlai. — A   tax   will   not  be 

of  land  for  taxes  where  no  certificate  or  enjoined  upon  the  sole  ground  that  it  is 

declaration  of  sale  arc  set  up.     State  v.  illegal.      There   must   In    addition    be 

Galloway,  43  N.  J.  L.  415.  such  special  circumstances  as  will  brinj; 

Hew  Toik. — The  powers  of  a  court  of  the  case  within  some  recc^nized  head 
equity  cannot  be  invoked  to  stay  or  of  equity  jurisprudence.  Where,  how- 
prevent  the  assessment  or  collection  of  ever,  it  is  made  to  appear  by  the  bill 
a  tax.  Messcck  v.  Columbia  Co.,  50  that  the  tax  ts  Illegal  and  it  will  lead  to 
Barb.  (N.  Y.)  igo;  Jleynood  r.  Biit'-  a  multiplicity  of  suits,  equity  will  en- 
fa  lo,  14  N.  Y.  534;  Brooklyn  i>.  tertaln  jurisdiction.  Corrothers  r. 
Meserole,  26  Wend.  (N.  Y,)  13s;  Siis-  Board,  etc.  Co..  16  W.  Va.  537;  Doug- 
nuehanna  Bank  n.  Broome  Co.,  25  N.  las  i'.  Harrisvitle,  a  W.  Va.  162.  The 
Y.  j[2;  Wiggin  r.  Mayor,  9  Paige  (N.  general  allegationofirreparahletnjury  is 
StIS 
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INJUNCTIONS. 


tendered  without  the  condition  annexed  of  a  receipt  in  full  for 
all  the  taxes  assessed.* 


not  GuHiclent  without  equitable  circum- 
stances be  shown.  McClung  ir.  Live- 
say,  7  W.  Va,  339. 

Injunction  will  not  lie  to  prevent  the 
sale  of  personal  property  for  taxes  un- 
leEs  the  property  is  of  peculiar  value  to 
the  owner,  and  damages  at  law  would 
not  be  an  ajjequate  compenEflion. 
While  V.  Slender,  za,  W.  Va.  615;  s.  c, 
49  Ann.  Rep.  183. 

VUoDnalii. — The  execution  of  a  deed 
of  land  sold  for  taxes  will  not  be  en- 
joined on  (he  ground  that  the  tax  pro- 
ceedings were  irregular  or  void  unless 
it  also  appears  that  the  proceedings  are 
inequitable  and  that  it  will  be  against 
conscience  to  let  them  goon.  Warden 
V.  Supervisors  etc.,  14  Wis.  618;  Kel- 
lo^tj.  Oshkosh,  14  Wis,  625;  Milti- 
more  v.  Rock  Co.,  15  Wis.  9;  Dean  u. 
Gleason,  16  Win.  i;  Bond  v.  Kenosha, 
17  Wis.  184;  Mclndoe  v.  Hazelton,  iq 
Wis.  567.  But  where  a  tax  was  levied 
for  an  unauthorized  purpose  and  the 
complainant  is  in  danger  of  losing  a 
substantial  right,  an  injunction  will  be 
granted.  Warden  v.  Fond  du  Lac 
Co.,  4  Wis.  618. 

An  injunction  will  not  be  granted  to 
restrain  the  distre»:sand  sale  of  personal 
profierty  for  taies  on  the  ground  that 
such  taxes  are  illegal.  Quinney  u. 
Stockbridge,  33  Wis.  505;  see  Whitla- 
kcr  1'.  Janesvilfe.  33  Win.  77. 

WyomlttK  Tarrltory. — Equity  will  en- 
join a  lax  sale  only  to  prevent  a  cloud  on 
the  title  or  some  irreparable  injury. 
Ivinson  r.  Hanee,  I  Wvoming  170. 

1.  State  Railroad  Tax  Cases,  91  U. 
S.  616  d.  "Before  complainants  seek 
the  aid  of  the  court  to  be  relieved  of 
the  excessive  tax  they  should  pay  what 
is  due.  Before  they  ask  equitable  re- 
lief they  should  do  that  justice  which  is 
necessary  to  enable  the  court  to  hear 
them."  See  also  National  Bank  v. 
Kimball.  103  U.S.  735;  Rowe  11.  Pea- 
bodv,  I03  Ind.  198;  Huntington  v. 
Palmer,  7  Sawy.  (U.  S.)  3ss;  Connere 
V.  DetToit,Ai  Mich.  138;  Hallenbeck  v. 
Hahn,  1  Neb.  377;  Burlington  etc. 
R.  Co.  V.  York  Co.,  7  Neb.  487;  Wood 
y.  Helmer,  10  Neb.65;  Hunt  v.  Easter- 
'day,  10  Neb.  165;  London  v.  Wilming- 
ton, 78  N.  Car.  "1 09;  Rio  Grande  R.  Co. 
■v.  Scanlan,44Tex.  640;  George  i'.  Dean. 
47  Tox.  73;  Blanc  v.  Meyer,  59 Tex.  89. 

A  party  seeking  to  enjoin  illegal 
taxes  must  show  In  his  bill  that  he  ha* 


all  except  that,  under  the  principle,  he 
who  seeks  equity  must  do  equity. 
Swinney  -u.  Beard,  71  111.  17;  Commrs. 
of  Osborne  Co.  v.  Blake,  19  Kan.  299; 
National  Bank  v.  Kimball,  103  U.  S. 
731;  Huntington  v.  Palmer,  7  Sawy. 
(U.  S.)  3si;;  Mobile  V.  Waring,  41 
Ala.  139;  Taliasse  Mfg.  Co.  v.  Spige-  , 
ner,  49  Ala.  362;  Alabama  etc.  Ins.  Co.  ' 
V.  Lott,  M  Ala.  499;  Worthen  -v.  Bad- 
gett,  33  Ark.  496;  Ottawa  Glass  Co.  v. 
McCaleb,8iIM.556;Johnsonr.RoberU, 
103  111.  6i;ci;  Ewing  v.  Ba'zner,  24  Ind, 

{09;  Roseberry  v.  Huff,  vj  Ind.  12; 
arisK.  Reynolds,  70  Ind.  359J  MuUi- 
ken  V.  Reeves,  71  Ind.  z8i;  Rinard  v. 
Nordyke,  76  Ind.  130;  Morrison  v.  Her- 
shire.  33  Iowa  371-  City  of  Lawrence 
V.  Killam,  11  Kan.  409;  H^aman  r. 
Cloud  Co.,  19  Kan.  304;  Overall  v. 
Ruenzi,  67M0.  303;  Palmer  1:  Napo- 
leon, 16  Mich.  176;  Smith  v.  Auditor 
General,  10  Mich  398;  Merrill  v. 
Humphrey,  34  Mich.  170;  Pillsbury  f. 
Humphrey,  16  Mich.  24^. 

If  a  portion  of  tai  is  iega)  and  a  por- 
tion illegal,  and  the  legal  can  be  sepa- 
rated from  the  illegal  an  injunction  will 
not  be  granted  to  restrain  the  collection 
of  the  entire  tax.  Burlington  etc.  R. 
Co.  f.  York  Co.,  7  Neb.  487. 

me  bill  ibmild  iboir  to  what  extent 
the  tax  or  assessment  Is  illegal  in  order 
that  the  court  may  enjoin  that  portion. 
Cheney  v.  Jones,  14  Fla.  587;  Taylor 
V.  Thompson,  41  111.  9:  Wilson  v. 
Weber,  3  III.  App.  135;  Conway  v. 
Waverly,    15    Mich.    357;    Merrill    v. 


Ala.  564,  seeking  to  enjoin  the  collec- 
tion of  an  alleged  illegal  municipal  tax, 
was  wanting  in  equity,  because  it 
showed  that,  after  deducting  the  taxes 
alleged  to  be  illegal,  a  balance  remained 
of  taxes  legally  due.  which  had  not 
been  paid  nor  tendered;  nor  was  it 
shown  that  the  complainants  had  made 
any  effort  to  separate  the  legal  from 
the  illegal  portion;  nor  did  the  bill  con- 
tain any  tender  or  offer  to  pay.  Com- 
pare Clement  v.  Everst,  20  Mich.  19. 

Alabuna.  — The  complainant  must 
pay  or  tender  the  amount  really  due, 
and  in  default  of  such  tender  and  pay- 
ment the  bill  should  not  be  entertained. 
Alabama  etc.  Co.  v.  Lott,  54  Ala.  500; 
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Monteomery 'K.  Sayre,  6^   Ala.    564;  percent.    Lawrence  i'.  Killam,  11  Kan. 

Tallahassee   etc.   Co.   v.   Spigener,   49  499;  ChallissT'.  Hekelnkaemper,  14IOU1. 

Ala.  362.  475;  Hagaman  r.  Cloud  Co.,   19  Kan. 

ftrtBTllfll — Twombly  v.  Kimbrough,  304;   Wilson  t'.  Longendyke,  32   Kan. 

14  Ark.  460.    The  plaintiff  in  his  bill  267. 

muBt  offer   to   pay   the   taxes   lawrully  Hurylutd. — Taxes   lawfully   assessed 

due.      Worlen  v.  Badgett,  32  Ark.  497;  inuet  be  paid  or  tendered  uncondition- 

Hare  v.  Carnall.  ig  Ark.  196.  ally  and  the  fact  so  averred  in  the  bill 

ConiMCtlant. — Adams  w.  Castle,  30  for  an  injunction.  A  proressed  will- 
,  Conn.  404,  To  be  entitled  to  the  aid  of  ingness  to  pay  an  uncertain  sum  is  in- 
a  court  of  equity,  it  is  necessary  that  the  suHicient.  Alleghany  Co.  CommrG.  r. 
plaintiffs  should  have  offered  to  pay  the  Union  etc.  Co..  61  Md.  547. 
tax  and  intereet  and  applied  to  the  pur.  WDblgftn, — A  bill  to  enjoin  the  col- 
chaser  for  a  reconveyance.  lection  of  taxes  on  real  estate  upon  the 

Florid*. — Cheney '  r.  Jones,    14   Fla.  ground   that  a  part   of  the  taxes   are 

i;S7.     Where  a   bill  is  n  led  to  enjoin  a  Illegal  must  furnish  the  court  with  in - 

(ax  on  the  ground  that  a  part  is  illegal,  formation  which  will  enable  it  to  sepa- 

the  bill  must  show  to  what  extent  the  rate  the  legal  from  the  illegal.  Conway 

tax  is  illegal.  v.  Waverly,  15  Mich,  157;   Palmer   f. 

miuolB.— O'Kane  v.    Treat,    25    IN.  Napoleon,   16    Mich.     176;    Smith     t-. 

457.     Where    a  portion  of  the   tax   is  Auditor  General,  20  Mich.  398;  Merrill 

legally  levied  for  authorized  purposes,  v.  Humphrey,  34  Mich.   170;  Plllsbury 

the  complainant  is  bound  before  relief  v.   Humphrey,   26  Mich.  245:   Albany 

can  be  granted  to  show  what  part  is  etc.  Co.  w.  Auditor  General.  37  Mich. 

Illegal.  Taylor  v.  Thompson,  42  III.  10;  391.     Where  the  bill  distinctly  spcciiieK 

Briscoe  v.  Allison,  43  III.  291;  Reed  v.  the  taxes  claimed  to  be  illegal,  it  will 

Tvler.  56  ill.  188;  Bamett  v.  Cline,  60  not  be   dismissed   for   the   want  of    u 

III.   zo.;;  Johnson  i>.   Roberts,   103  III.  found    offer   to    pay    the    legal    taxes. 

656.     Cemfayt  Hesing  v.  ScotI,  107  111.  Clement  v.  Everest,  29  Mich.  ig. 

600;  Gage  Ti.  Nicholas,  112  111.  269.  lUailulppl.— Where  a  portion   of  a 

IlUlllitiw — Harrison  v.  Haas,  25  Ind.  tax  sought  to  be  enjoined  is  legally  due. 

281.     A  court  of  equity  will  not  enjoin  an  action  to  enjoin  such  taxes  will  not 

the  execution   of  a   tax  deed  until  the  be  entertained  unless  the  portion  prop- 

amount  of   taxes    has    been    paid    or  erly    collectible    is   paid    or  tendered. 

tendered  to  (he  purchases.     Roseberry  .  Mobile  etc.  R.  Co.  v.  Mosely,  51  Miss. 

T'.  Huff,  27  Ind.   12;  Montgomery  Co.  137. 

V.   Elston,    32    Ind.   27;   Cauldwell  v.  XlMonrl. — Where  taxes  are  levied  in 

Curry,  93  III.  365.     If  the  complainant  excess  of  the  legal   limit,  injunction  is 

rails   to  aver  a  tender    and    make    an  the  proper  remedy  as  to  the  excess,  but 

offer  to  pay,  it  is   bad    on   demurrer,  the  court,  as  a  condition  of  relief,  should 

Rowe  V.  Peabody,  102  Ind.  198.  require  the  plaintiff  to  pay  so  much  of 

low*.— Morrison  u.  Herahire,  32  the  tax  as  is  confessedly  due.  Overall 
Iowa  271.  A  court  of  equity  will  not  v.  Rienzi,  67  Mo.  203;  Parmlcy  i".  St. 
restrain  the  collection  of  a  special  Louis  etc.  R.  Co.,  3  Dill.  <U.  S.)  26. 
assessment  on  real  estate  unless  the  Mabraaka. — Where  the  tazes_  are- 
party  complaining  pay  or  tender  the  levied  in  excess  of  the  limit  allowed  by 
portion  legally  due.  Corbln  v.  Wood-  law,  a  party  praying  for  an  injunction 
bine,  33  Iowa  297.  as    to    such    excess    must    tender   the 

Equity  will  not  interfere  to  restrain  amount  of  taxes  justly  due  from  him. 

an    excessive  tax   where    complainant  B.  &  M.  R.  R.  Co.  ri.  York  Co..  7  Neb. 

has  not  paid  the  tax  justly  due.    Grim-  487;  Wood  i'.  Helmer.  10  Neb.  65, 

mell  v.  Des  Moines,  57  Iowa  144.  Nortli  Carolina. — An  injunction  wit) 

KaasM. — Shelton  v.  Dunn,  6  Kan.  noi  be  granted  to  restrain  the  collection 
129.  The  plaintiff  need  not  under  the  of  a  tax,  a  portion  of  which  is  l^al  and 
statute  aver  a  tender,  hut  if  no  tender  a  portion  illegal,  until  the  applicant  has 
was  in  fact  made  before  the  action  was  paid  that  which  is  legal,  and  the  ccKn- 
brought,  the  defendant  may  plead  the  plaint  must  point  out  what  part  is  valid 
omission  in  abatement  of  the  action,  and  what  Invalid.  Covington  v.  Rock - 
In  Milter  v.  Madden,  35  Kas.  455,  it  ingham.  m  N.  Car.  135. 
was  held  that  before  a  party  could  en-  Ohio. — Where  the  tax  imposed  ex- 
join  the  issuing  of  a  tax  deed  he  must  ceeds  the  rate  allowed  by  taw.  the  party 
pay  or  tender  the  full  amount  of  taxes  seeking  an  injunction  must,  as  a  condi- 
and  charges  with  Interest  thereon  at  24  tlon    of  obtaining  relief,  par   what   is 


ib.Google 


lam.  INJUNCTIONS,  Tum. 

((f)  Enforcement  of  Taxes  Against  Personalty. — An  injunctioci 
will  not  lie  to  prevent  the  sale  of  personal  property  of  a  third 
person,  levied  on  by  an  officer  for  unpaid  taxes,  when  the  prop- 
erty is  not  of  peculiar  value  to  the  owner,  and  it  does  not  mani- 
festly appear  that  great  injury  would  result  to  the  owner  from 
consequential  or  collateral  damages  occasioned  by  such  sale.  In 
such  case  the  owner  has  a  complete  and  adequate  remedy  at  law 
to  which  he  may  resort  for  redress.* 

justlv  due,    Frazier  v.  Seibem,  i6  Ohio     258;  Youngblood   v.  Sexton,  32  MiL-h. 

St.  615.  406;  B.  c,  JO  Am.  Rep.6q4;  Hagenbuch 

Or«||i>n. — Where  a  partj  controverts     l'.  Howard,  34  Mich.  1;  Clarkcv.Ganz, 


duty,  before  bringing  «u it  to  enjoin  the  Nev.  :6i;  New  York    L.   Ins.  Co.  v. 

collection  thereof,  to   tender  the   part  New  York,  iDuer  (N.  Y.)  toi;  s.  c,  i 

admitted    to   be    valid,    otherwise   the  Abb.    Pr.    (N.    Y.)    2i;o;    Wilson    t. 

action    will    be    dismissed.     Brown   v.  Moj'Or   etc.    of   New   York,   4  E.    D. 

School  District,  12  Oreg.  345.  Smith  (N.  Y.)  67s;  s.  c,  i  Abb.  (N.  Y.) 

SonUiCanlliui.— In  Slate  I'.  Hodges,  Fr.   4;    Mutual  Benefit   L.   Ins.  Co.  i'. 

14  Rich.  {S.  Car.)  2^6,   where  a  tax  ex-  SupcnUors  of  New    York,    8   Bosw. 

ecution  did  not  specify  for  what  it  was  (N.   Y.)   683;  s.  c,  33   Barb.   (N.  Y.) 

issued,    except     for     nonpayment     of  322;     3     Abb.     App.     Dec.     (N.    Y.J 

tuxes,  and  it  appeared  that  it  was  in  fact  344;  Pac.  Mail  etc.  Co.  r.  New  York. 

ifsued   for  a  double  tax;  ieW,  that  the  57  How.   Pr.   (N.   Y.J    511;    Worth  %: 

court  could  not  apportion  the  tax,  but  Faytttcvllic,   1   Winst.   (N.  Car.)  Eij. 

n cold  restrain  the  collection  under  such  70;    Van   Coll   v.   Milwaukee  Co., 


e  to   the  tax  col-  Wis.  259;  Chicago  etc.  R.  Co.  i'.  Fort 

lector  to  issue  a  new  execution  for  the  Ifowanl,  31    Wis.  45;   Peck  t>.  School 

true  amount.  District,    11     Wis.    533;    Guimney    t. 

Twuu. — Where  taxes   are  assessed  in  Stockbridge,  33  Wis.  505;  Union  Pacific 

excess  of  those  authorized  by  statute,  it  R.  Co.  i>.  Lincoln  Co.,  2  Dill.  (U.  S.J 

is  the  duty  of  the   party  seeking  to  en-  279;  Locltwood  v.  St.  Louis,  14  Mo.  jo. 

join  the  illegal  tax   to  pay  that  which  is  A    bill  in  equity   will  not  lie  to  rc- 

lawfully  due.     Rosenberg   v.    Weekes,  strain    a   sale    of    personal     properlv 

67  Tex.  578;  Harrison  v.  Vines,  46  Tex.  seized  for  the  collection  of  a  tax  in  the 

12.  absence,   at   least,  of  any  showing  that 

WUcondn. — Where  it    appears    that  the    properly    possessed  any    peculiur 

there  is  any  portion  of  the  tax  which  value  not  capable  of  compensation    in 

the  plaintiff  in  justice  ought  to  pay  he  damages;  the  remedy   at  law  is  ample, 

will  be  required  to  pay  it  as  a  condition  Henry  v.  Gregory,  2^  Mich.  68. 

of   obtaining    relief.     Myrick   v.     La  The  court,  in  Lewis  v.  Spencer,  7  W. 

Crosse,  17  Wis.  456;  Mills  v.  Charleton,  Va.  6S9,  sustained  an  injunction  to  the 

z9Wis.402;   Dean  ti.  Borchsenius,   30  saleofahorse  levied  on  for  taxes  when 

Wis.  338;   Kaehler  v.  Dobberpuht,   ;6  the  bill  averred  that  the  satd   taxes  had 

Wis.   483;   Mills   V.  Gleason,   i(    Wis.  been   fully    paid.     In  thai  case  Paull. 

470;  Hart  V.  Smith,  44  Wis.  213;  PiGeld  Judge,  in  delivering  the  opinion  of  Ihc 

V.  Marinetta  Co..  62  Wis.  532.  court,  conceded  that  the  judicial  history 

Tromluc. — A  party  seeking  relief  by  of  Virginia  and  West  Virginia  fur- 
injunction  from  an  unjust  assessment  nished  no  precedent  for  the  question 
should  pay  what  is  riglltfuMy  due.  N.  adjudicated  In  that  case.  He  also  ad- 
P.  R.  Co.  V.  Ryan,  z  Wyo.  408.  mitted  that,  if  the  levy  had  been   made 

I.  White  V.  Stender,  24  W.  Va.  615;  under  an  execution,  the  plaintiff  would 

s.  c..  49  Am.  Rep.  283;  Coolej  on  Tax-  have  been  "debarred  an  entrance  into  a 

ation   538;   2  Dillon  on   Mun.  Corp.,  4  court  of  equity   for  the  reas:in  that  he 

C124;  Highon  Inj.,  4  505;  Selma   Build-  may   apply    to   the   court   whence  the 

mg   etc.   Assoc.  t>.  Morgan,  57  Ala.  33;  execution  issued   and  have  the  wrong 

Mobile  r.  Baldwin,  57  Ala.  61;    Ritter  corrected."     Morrison     r.     Speer,    lo 

V.  Patch,  12  Cal.  .296;   Berri  -o.  Patch,  Graft.  (Va.)  228.  He  made  a  distinction 

12    Cal.    299;    Henry   r.   Gregory,   29  between  a  levy  under  an  execution  and 

Mich.  68;   Baldwin  ;■.  Tucker.   16  Fin.  a    ievy    for    taxes,  and   to  sustain  the 
iTI 
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{e)  Property  Exempt  from  Taxation.— IxCyiTicixot^.  will  lie  to 
-.restrain  the  collection  of  a  tax  levied  upon  property  not  subject 
-to  taxation.* 

{/)  Unconstitutional  Tax. — The  collection  of  a  tax  will  be 
irestrained  when  the  purpose  for  which  it  is  to  be  expended  is 
.unconstitutional.* 

.<^)  Municipal  Taxation— i^t-it  MUNICIPAL  CORPORATIONS). 
— Courts  of  equity  will  not  ordinarily  enjoin  the  proceedings  of 
municipal  bodies  and  of  inferior  political  jurisdictions  empowered 
hy  law  with  the  levying  of  assessments.* 

(A)  Void  Taxes. — Where  the  proposed  debt  of  a  municipality 
is  wholly  illegal,  it  may  be  enjoined.     So  where  taxes  are  levied 

romedj    bj    Injunction   in    the    latter  Btitutional  the  plaintiff  cannot  be  com- 

4'ase.  While  he  admitted  it  would  not  pelled  to  pajr  it,  and  he  need  not  antici- 
lie  in  the  former,  he  seems  to  rely  on  pate  in  this  way  {by  injuncUon)  this 
••ection  1  of  chapter  n8  of  the  acts  of  defence  to  a  suit  at  law.  The  asMss- 
iS^t,  which  declarCE  that  no  court  shall  ment   is   not  yet    laid    or   its   amount 

■enjoin   the  sale  of  any  real  estate  for  ascertained.      Indeed,  the   work  is  not 

taxes  unless  It   be  averred   in   Ihe  bill  done  or  even  commenced,  and  tlierefon; 

ihat  at]  taxes  and  levies  aHsesaed  there-  there  cannot  be  a  pretence  of  a  cloud 

on   have   been  paid.     He   says:  "This  upon  the  title  of  the  land.    Ifanasscss- 

■would  seem  to  imply  that  in  regard  to  ment  were   laid,  however,  for   the  ex- 

real   estate,  at   least,   where  this   alle-  pense  of  this   improvement,  it  Is  well 

iTQlion  is  made  such  injunction  may  be  settled  that  a  bill  in  equity  and  an  in- 

iiwardcd;  and  no  sufficient  reason  is  per-  junction  are   not  the  proper  means  to 

*eived  wlij  the  same  course  may  not  be  review  or  correct  such  proceedings  of  a 

pursued  in  regard  to  personal  property,  municipal  corporation.  There  are  suffi- 

whcre  a  sale,   as  we    have    seen,    may  cient    common    law   remedies    in     such 

also  result  in  great  inconvenience    to  cases,  and  a  court  of  equity  will  not  ex- 

the  citizen."  tend  its  jurisdiction  to  review  such  pro- 

1.  Valle    I'.    Ziegler.    S.f    Mo.    214.  ceedings,  unless  thev  are  productive  of 

Where  certain   property  was  assessed  peculiarorirreparablc  injury  to  the  land 

for  state,  county  and  city  taxes,  and  the  of  the  plaintiff,  or  must  lead  to  a  mul- 

property   was   afterwards   declared  by  liplicity  of  suits." 

the  supreme  court  to  be  exempt  from  The  court  has  no  jurisdiction  by  bill 
taxation,  notwithstanding  which  the  in  equity  to  restrain  a  town  or  the  col- 
proper  authorities  continued  to  levy  lector  thereof  from  the  collection  of  a 
.taxes  on  the  property,  an  injunction  tax  which  is  illegally  assessed,  as  the 
was  granted.  Paterson  etc.  R.  Co.  i-.  partv  has  a  plain  and  adequate  remedy 
Jersey  City,  I  Stockt.  (N.  J.)  434;  at  la'w.  Following  Savings  Bank  r. 
111.  Ccn.R.  Co.  r.  Hodges,  113  111.  323;  Portsmouth,  51  N,  H.  17;  disapprov- 
Mechanics'  Bank  1:  Kansas,  73  Mo.  ing,  ig  N.  H.  170;  diEtinmiishing  21  N. 
^55.  H.  81;  45  N,  H.  126;  and  citing  Coal 
a.  Riggsbee  v.  Durham,  94  N.  Car.  Tax,  538;  Dili.  Mun.  Corp.,  (,  737;  ii 
'800.  An  injunction  will  lie  to  restrain  Alb.  Law  J.  ji^;  Loud  v.  Charleston, 
the  collection  of  a  tax,  under  an  uncon-  99  Mass.  108;  Scofteld  i'.  Lansing,  17 
stitutional  law.     Markoe  t',   Hartran^,  Mich.  439;  Dodd  v.  Hartford.  15  Conn. 

•6  Am.  L.  Reg.  (Pa.J  4S7.  533;  Brown  v.  Concord,  53  N.   H.  375. 

).  West    V.    Ballard,    32    Wis-  168;  And    see    Hagenbuch    v.  Howard,  34 

Lambeth   ».    De   Bellerue,   14  La  An.  Mich.  1. 

J 94;  Heywood  v.  Buffalo,  14  N.  Y.534;         The  collection   of  a  tax  will  not  be 

Hake  "D.  Brooklyn.   z6   Barb.  (N.  Y.)  enjoined  where  there  is  doubt  as  to  the 

301;   Brodnax   x:   Groom,  64  N.  Car.  validity  of  the   ordinance   for  the  levy 

144;  Brooklyn   v.   Meserole,  36  Wend,  thereof;  It  must  be  a  clear  case  of  ille- 

(N,    Y.)    132;    Mitchell    v.    Board  of  galltf   to   authorize   the   action  of  the 

■Commrs.,  74  N.  Car.  489.      In  Blake  v.  court.    Burton  v.  Pittsburg,  4  Brewst. 
Brooklyn,x6Barb.  101.  Elliot,  J.,  said:     (Pa.)  373;s.  c.,3  Pitts.  (Pa.)  243;  S.  P. 
-■"If  the  assessment  be  illegal  or  uncon-     Shea  v.  Burke,  3  Lux.  L.  Reg. (Pa.)  343. 
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t»M>.                               INJUNCTIONS.  TuM. 

upon  exempt  property  or  for  a  purpose  not  authorized  by  law, 
their  coUection  will  be  restrained.* 

1.  Hudaon  v.  Marrietta,  6402.285',  tilli:  of  his  real  estate  states  a  case  Tor  re- 

FoBter  T'.  Kenoska,   11   Wis.  616;  Liv-  lief.      Union  Pac.  R.  Co.  v.  Cheyenne, 

ingaton   Co.   v.   Welder,  64    III.    427;  113  U.S.  517. 

Marshall  i>.  Sllliman,  61  III.  21S;  Bron-  The   collection   of  an   entire   school 

cnberg  v.  Madison   Co.,   41   Ind.  502;  district  tax  assessed   without  authority 

Finney  w.  Lamb,  M  I"*!-  ■;  McPike  v.  of  law  may   be   enjoined.      Carlton   i>. 

Pen.,  51  Mo.  63;  tiarriguH  v.  Parke  Co.,  Newman,  77  Me.  40S,      Where  a  town 

j9  Ind,  (J6.  board    had    no    authority   to  allow   a 

An  election  was  held  in  an  incorpo-  claim,    or    where   its    allowance    was 

rated  town,  resulting  in  a  majority  vote  fraudulent  and  collusive,   a   tax  to  pay 

in  favor  of  issuing   bonds   for  railroad  the  same  may  be  enjoined.    Osterhoudt 

purposes,    there   being  at  that  time  no  t.    Rigney,    98   N.     Y.     222.        Where 

law  authorizing  such  a  vote.    By  a  sub-  under  the  statute  a  tax   payer   is   en- 

tequent  act  of  the   legislature   a   new  titled  to  examine   the  assessment   roll 

town   was    Incorporated    including    the  before    it  is    completed    and    show    the 

old  town  to  issue  bonds  as  voted,  under  assessor  that  the  proposed  asEe^Ement 

■which  the  new  town  subscribed  to  the  is  illegal  and  unjust,  an  excessive  tax 

capital  Block  of  a  railroad  company  and  levied   where   this   privilege    is  denied 

Issued   its   bonds   in  payment  thereof,  may  be  enjoined.     Woodman   v.  Allv. 

Held,  that  such  bonds  were  not  entitled  Gen.,  52  Mich.  28. 

to  be  registered   in   the   state  auditor's  Equity  will  enjoin  the  collection  of 

office,  and  that  a  tax  payer  of  the  town  a  tax  upon  propertj'  exempt  from  taxa- 

liad  a  right  to  have  the   collection  of  tion,  to  prevent  a  multiplicity  of  suils, 

^uch  a   tax  on   his  property  enjoined,  to   prevent  destruction  of  a  franchise. 

Flack  V.  Hughes,  67  III.  384.  to  protect  the   quiet   enjoyment  of  an 

A   tax   will   be   enjoined    when    the  easement,  etc.     North,  Pac.  R,   Co.  v. 

purpose    for    which    it    is   to   be    ex-  Garland,  5  Mont,  147. 

pcnded  is   unconstitutional.     Riggsbee  Frand  and  Hlatake. — Relief  may   be 

-.■■  Durham,  94  N,  Car.  Soo.      In  order  allowed  upon   the. ground  of  fraud  and 

that  property  may  be  taxed  it  must  be  mistake.     Thus  fraudulent   representa- 

iiubjectcd  to  taxation  by  statute.     Valle  tlons   made   by   a  railway  company  to 

V.  Zeiglcr,  84  Mo.  219,  the  electors  of  a  township,  for   the  pur- 

If  a  tax   is  levied  upon  property  not  pose  of  inducing  them  to  vote  a  tax  in 

kubject  10  taxation,  or  the  tax  itself  is  aid   of  the  construction  of  a  railroad, 

unauthorized  by  law,  or  where  the  prop-  afford   Euflicient    reason   for  enjoining 

erty  fraudently  is  assessed   too  high,  it  the  coliecllon   of  the    tax.     Slnnet  1'. 

may  be  enjoined.     III.  Cent.  R.  Co.  ^'.  Moles,  3S  Iowa  25,    So  where  the  ques- 

Hodges,  113  III.  323.  tion  of  a  lax  is  submitted  ui  a  vote  ul 

Where    one    of  the   conditions  of  a  the  citizens  of  a  town,  but  the  tax   Ik 

tax     voted    was     that    the    defendant  not  voted  and  the  judges  of  Ihe  election 

should    have  a   first   class   railroad    in  so    declare,   but   by   mistake   of   their 

operation  and  a  first  class  depot  at  a  clerk  the  vote  is  certified  to  the  county 

x:ertain  place  by  a  specified  time,  which  authorities   as   in    favor   of  the  tax,  itK 

terms  it  had  failed  to  comply  with,  it  collection  may  be  enjoined.     Cattell  v. 

was  held  that    the  conditions   must  be  Lowry,  45  Iowa  47!^,  A  lax  payer  may. 

complied  with  before  the  tax   could  be  however,    be    estopped    by    acquiesce. 

collected.     Cox  f ,  Forest  etc.  R.  Co.,  66  Lamb  r.  B,  C.  R.  &  M,  R.Co.,  sglowa 

Iowa  289.  333. 

Where  taxes,  which,  if  levied,  would  Banitr  will  not  laMrten  to   restrain 

befor  an utiauthorized  purposeand  their  the  collection  of  a   tax  levied   for  the 

collection  restrained  and  the  creation  payment  of  a  municipal  subscription  in 

of  an  apparent  lien  prevented,   thi  levy  aid   of  the   conEtruction   of  a   railroad 

may  be  enjoined.     Thatcher  v.  Adams  bridge,   when    the    election    had   been 

Co.,  10  Neb.  485.  properly  held  and   they   had  voted   the 

A  bill  which  charges  that  the  collec-  subscription,      Ilarcourl   v.   Good,    119 

tion  of  an  Illegal  tax  would  involve  the  Tex,  4^5.     See  Zorger  v.  Township   of 

plnintifTin  a  multiplicity  of  suits  as  to  Rapids,  36  Iowa  171;. 

the   title  of  certain   lots   and    prevent  Nor  will  it  enjoin  the  collection  of  a 

their  sale,  and  which  would   cloud   the  tax  levied  by  municipal  authority  for 
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(i)  Extension  of  City  Limits. — Where  the  city  limits  are  ex- 
tended by  legislative  enactment  so  as  to  embrace  agricultural  and 
farming  lands,  and  subject  them  to  larger  burdens  of  municipal 
taxation,  equity  will  not  enjoin  the  collection  of  a  municipal  tax 
because  of  its  being  farm  property.' 

(y)  Improx^cments. — To  enable  a  municipal  corporation  to  pay 
for  a  local  public  improvement,  it  may,  by  assessment,  take  from 
an  individual  whose  lands  are  subject  to  assessment,  and  specially 
benefited  by  the  improvement,  such  a  portion  of  the  costs  thereof 
as  is  the  equivalent,  but  not  in  excess  of  the  special  benefits  con- 
ferred by  the  improvement.  An  assessment  levied  upon  lands 
as  an  entirety,  which  is  properly  chargeable  only  upon  a  portion 
of  the  premises,  has  been  enjoined,* 

(A)  5£J««/(>j.— Equity  will  restrain  by  injunction  the  collection 
of  a  municipal  tax  for  the  payment  of  bounties  to  soldiers,  or 
for  the  purpose  of  freeing  a  town  from  a  draft  of  its  citizens  in 
times  of  public  peril,"  Equity  will  not  interfere  with  a  bounty 
tax,  authorized  by  act  of  the  legislature,  when  the  terms  of  the 
statutes  are  complied  with  in  all  their  essential  points.* 

(/)  Federal  Taxation. — A  circuit  court  may  enjoin  the  collec- 
tion of  taxes  upon  national  banks,  assessed  at  a  greater  rate  thaa 
is  lawful  under  the  national  banking  act.° 

the  payment  of  principal  and  interest  ing  the  paving  to  be  done  are  null  and 

upon  bonds  isBued  pureuant  to  Icgiela-  void,  and  a  court  of  equity  has  upon 

tive  authority,  in  aid  o(  the  construction  application  of  the  nonassentingownerB 

of  railroads,  because  certain  members  of  jurisdiction   to   prevent   by   injunction 

the  municipal  government   isGuing   the  the   sale  of  their   property  to  pay  for 

bonds  were  disqualified  from   holding  such  paving.      Holland   v.   Baltimore, 

oflice.     Lockhart  -v.  Troy.  48  Ala.  579.  it  Md.  i36.    See  Newton  Co.  Draining 

See  Wilkinson    v.    Peru,     61    Ind.   1;  Co.  f .  Nopsinger.  43  Ind.  566;  Robbing 

Cumines   v.  Jefferson  Co.,  63  Barb.  (N.  v.  Sand  Creek  Turnpike   Co.,  34  Ind- 

Y.)  287.  46.. 

1.  Graff   V.   Frederick,   44   Md.  67;  J.  McMahon  ti.  Welsh,  11  Kan.  2S0: 

Manly  r.   Raleigh,  4  Jones   (N.   Car.)  Center  Township  t'.  Hunt,  16  Kan.  4*0. 

Eq.  370.  Cooley  on  Taxation  120.  And  See  conlra,  Truesdell's  Appeal,  58  Pa. 

it   will   not   enquire   into   the   motives  St.    188,     But   where    a    town    is  au- 

which  may  have  induced  a  city  to  take  tbonzed  by  act  of  legislature  to  levy  a 

within  its  corporate   limits   such  lands  tax   for   relieving   its  inhabitants  trom 

in  an  action  to  restrain  the  collection  of  draft,  the  collection  of  the  tax  will  not 

taxes   levied  on  the  same  by   the  city,  be  enjoined,  but  the  persons  aggrieved 

Logansport  v.  Seybold,  59  Ind,  235.  will  be  let^  to  pursue  then'  remedr  at 

Where  authority  is  given  to  annex  law.     Hoagland  i'.  Delaware,  a  C.  E. 

certain  lands  to  a  city  and  an  aunexa-  Green  (N.  j.)  106. 

tion  of  part  of  them  will    be  void,  and  4.  Vieley  v.  Thompson,44  III.9. 

an  injunction  will  lie  to  enjoin  the  col-  6.  Boyer  v.  Boyer,  113  U.S.68g;  New 

lection  of  a  municipal  tax  levied  on  such  York  v.  Commrs.  of  Texas.  4  Wall.  { I'. 

land.  Peru  v.  Bearss,  55  Ind.  576,     See  S.)  144;  Bradley  v.  III.,  4  Wall.  (U.  S.) 

Windman  v.  Vincennes,  i;8  Ind.  480.  459;  First  National  Bank  c  Common- 


High  on  Injunctions,  f  5^4.  Cham-  wealth,  9  Wall.  (U.  S.)  353;  Lkmberger 

berlain  I'.  Cleveland,  34  Ohio  St.    s<;i;  i'.  Rouse,  9  Wall.  {U.  S.)  468;  Bagnall 

Griswold  I'.  Pellon,  34   Ohio   St.   4S2.  v.  Wisconsin,  78  U.  S,  140;  Van  Slykt- 

Unless  the  owners  of  a  majority  of  the  v.  Wisconsin,  78  U.  S.340;  Hepburn  :: 

feet  fronting  on  the  street  lo  be  paved  School  Directors  of  Carlisle,  23  Wall, 

(issent  in  writing  to  the  paving,  the  pro-  (U.   S.)  480;  Adams  i'.  Nashville,  9> 

ceedings  of  the  cilv  authorities  direct-  L'.  S.  19;  People  v.  Weaver,   100  t'.  S. 
9-U 
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87.  FixtnTM. — Where  a  party  includes  certain  fixtures  in  a 
mortgage  of  real  estate,  he  may  be  enjoined  from  removing  the 
same,  as  such  removal  might  impair  the  mortgage  security,*  And 
fixtures  attached  to  the  soil  by  the  mortgagor  after  the  execution 
of  the  mortgage  became  a  part  of  the  mortgage  security.* 

The  rule  as  to  fixtures  is  the  same  between  the  mortgagor  and 
mortgagee  as  between  grantor  and  grantee.* 

\  An  infant,  who  has  obtained  possession  of  a  furnished  house 
under  a  lease  on  the  supposition  that  he  was  of  age,  may,  upon 
the  lease  being  declared  void,  be  enjoined  from  parting  with  the 
furniture.*  Where  the  fixtures  belong  to  the  landlord,  they  can- 
not be  levied  upon  and  sold  on  an  execution  against  the  tenant.* 

Where  it  is  sought  to  enjoin  the  removal  of  chattels  from  the 
freehold,  it  must  be  clearly  shown  that  they  are  fixtures.* 

An  injunction  restraining  the  removal  of  fixtures  from  rekl 
estate  does  not  amount  to  a  conversion  of  such  fixtures  so  as  to 

539;  Pelton  V.  Clevela,nd-Nat.  Bank,  tion,  the  mortgagor  In  possession  al- 
lot U.  S.  t43.  Cummings  v.  Toledo  tempts  to  remove  machinerj  from  the- 
Nat.  Bank,  loi  U.  S.  \t,v,  German  premJGes,  which  the  purchaser  claims 
"-"-'- -""--■---ot.  KTmh-"    ---  --     ---    --  -  -         '■       ■' 


Nat.  Bank  of  Chicago  f.  Kimball,  103  as  part  of  the  realtj,  the  raortgagt 
U.  S.  731;  Rosenblatt  v.  Johnston,  104  may  be  enjoined.  Mutual  Life  Ins.  Co- 
U.  S.  463;  Albanj- Co.   r,   Stanley,  105    v.  Newburgh  Bank,  18  Hun   (N.    Y.) 


U.  S.  319;  Evangville  Bai 
105  U.  S.  322. 

A  national  bank  may  n' 
n  behalf  of  its  shareholders  to  enjoin     to    plaintiffs,    anif    to     repay 


the  collection  of  tax  unlawfully  ex-  moneys  whicli  were  to  be  advanced  to 
Bctedon  itsshares.  Where  a  shareholder  them  by  plaintiffs  as  a  loan  on  condi- 
haa  made  the  requisite  affidavit  and  the     tion     that   they    (T.    W.   M,   &   Co.) 


proper  demand  upon  the  aasessors  for  should  put  certain  buildings  a 
deduction  from  his  tax  by  reason  chinery  upon  said  land,  free  from  other 
of  his  debts,  and  shows  that  no  assess-  liens  and  which  should  be  liable  for  the 
ments  should  be  made  on  his  share  and  whole  debt;  and  T  W.  M.  &  Co.  fur- 
he  has  not  yet  paid  the  money,  he  is  ther  agreed  to  hold  the  premises  a-^ 
entitled  to  relief  by  injunction  to  re-  tenants  of  the  plaintitTs,  and  plaintiffs 
strain  the  collection  of  the  tax.  Hills  covenanted  on  full  payment  of  said 
T'.  Nat.  Alt>any  Exchange  Banic,  105  montys  to  conviy  the  premises  to  T. 
U.  S.  319.  W.  M.  &   Co;  in  action  to  foreclose  it 


— A  bill  in  equity  was  held  that  if  the  machinery  which 

will   not   lie   to  enjoin   a   collector   of  had  been  put  upon  the  premises  so  as  to 

internal  revenue  from  collecting  a   tax  t>ecome  a  part  of  the  freehold  has  been 

assessed  by  the  commissioner  of  inter-  removed    therefrom,    so  as   to  render 

nal  reventie  against  a  manufacturer  of  plaintifTe     security    inadequate,     they 

tobacco,  although  the  tax  fs  alleged  in  were   entitled   to   restrain   all   persons 

the  bill  to  have  t>een  illegally  assessed,  whose  claims  or  liens   are  subordinate 

The  remedy  of  a  suit  to  recover  back  to  their  own  from  selling  or  intermed- 

the  tax  after  it  is  paid,  which  the  stat-  ding  with  such  machinery.      Kimball 

ute  provides,  Is  exclusive.      Snyder  -u.  v.  Darling,  3a  Wis.  67^. 

Marks,  109  U.  S.  189.      See   Litchfield  9.  Snedeker  v.  Warring,  li  N.Y.  170. 

r.  Webster  Co.,  loi  U.  S.  773.  3.  Laflin  v.  Griffiths, 3sBarb.  (N.  Y,) 

1.  Robinson  v.  Preswick,  3  Edw.  Ch.  50. 

147;  Frankland  v.  Moulton,  5   Wis.  1;  4.  Lnmprlere  v.  Lange,  12  Ch,  Div. 

Oltumwa  Woolen  Mill  Co.  v.  Hawley,  675;  High  on  Inj.,  ^  433. 

44  Iowa  S7-   And  under  the  New  York  6.  Richardson  v.  Ardley,  38  L,  J..  X. 

code  of  procedure,  when  after  a  fore-  S.  508. 

closure  sale,  but  before  the   conflrma-  t.  Kimpton  v.  Eve,  i  Vcs.  fi[  B.  349. 
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entitle  defendant  in  the  injunction  suit  to  maintain  trover  there- 
for.' 

28.  Trespaas  in  its  broad  sense  is  any  misfeasance  or  act  of  one 
man  whereby  another  is  injuriously  treated  or  damnified.*  In 
the  more  restricted  sense  in  which  it  is  generally  used,  it  is  any 
unauthorized  entry  upon  the  real  estate  of  another  to  his  damage. 
The  distinction  between  trespass  and  waste  is  that,  while  the 
latter  is  a  distinctive  use  of  realty  by  one  lawfully  in  possession 
thereof,  the  former  is  an  injury  to  the  property  of  another  by 
one  who  has  no  right  to  its  use.* 

(a)  Origin  and  Nature  of  the  Jurisdiction. — The  granting  of 
injunctions  in  cases  of  trespass  seems  to  have  originated  frona  the 
exercise  of  jurisdiction  in  cases  of  waste,  where  privity  of  title 
and  destruction  of  the  estate  were  the  questions  involved.  Ques- 
trons  relating  to  the  destruction  or  deterioration  of  the  estate  are 
involved  in  every  application  for  an  injunction  to  restrain  a  tres- 
pass, and  relief  is  granted  upon  the  ground  that  the  commission 
or  continuance  of  the  trespass  would  cause  irreparable  injury  to 
the  complainant.^ 

1.  Lncey  v.  Beaudrj,  ^3  Cal.  693.  tion  at  law  can  be  obtained.     Mugul- 

a.  3  Bla.  Com.  208;  i  bow.  Law  Diet,  man  v.  Marquis,  1  Bush  (Ky.)  463. 

747.  Equity  will  not  enjoin  a  mere  tret- 

8.  Hill  -a.  Bowrie,  i  Bland  (Md.)  593.  pass  to  realty  as  such  in  the  absence  oT 

4.  Cattle  V.  Harrold,  72  Ga.  830.  any  element  of  irreparable  injurv.    An- 

The  foundation  of  the  jurisdiction   in  thony  v.  Brooks,  5   Ga.  376;   Waldron 

equity  to  Itsue  an  injunction  in  aid  of  v.  Marsh,  5  Cal,  119*  Hatcher  v.  Hamp- 

the  action  of  Irenpass  is  the  probability  ton,  7  Ga.  49;  Catching  v.  Terrell,  :o 

of  irreparable  injury,  the  inadequacy  of  Ga.  576;  Centreville  etc.  Turnpike  Co. 

pecuniary  compensation  or  the  preven-  v.  Barnett,  1   Ind.  536;  Bolster  v.  Cat- 

tion  of  a  multiplicity  of  siiits  where  terlin,  10  Ind,   117;  Avery  v.  Onillon. 

the  rights  are  controverted   by  numer-  10   La.   An.   117;  Shipley  v.  Rilter,  7 

ous   persons.    Thorn    f.   Sweeney,   11  Md,  408;  Herr  i'.  Bierbower.j  Md.  Ch. 

Nev.  156;  Leinlnger's  App..  106  Pa.  St.  4_!i6;  Carlisle  v.  Stevenson,  3  Md.  Ch, 

"   '  '   ■  '  '  '    ^ton,  6  Johns,  499;  James  v.  Dixon,. lo  Mo.  79;  Scud- 

1  V.  Kelley,  31  der  i\   Trenton   etc.   Co.,  i  N.  J.  Eq. 

'.  St.  Paul  etc.  (Sai.!  694;  Hart  -u.  Albany,  9  Wend. 

R.  Co.,  17  Minn.  227;  Rvan  v.  Brown.  (N,  "'  ' 

18  Mich.  196;  NicholB  i>rjones,  [9  Fed.  (N.  ' 

Rep.  857;  Switzer  v.  McCulloch,  76  Va.  9  Paige  (N.  Y.)  16;  S      

777;  Parker   v.   Winnlpeseogee   Co.,  2  11  How.  (N.  Y.)  Pr.  118;  Siith  Ave.  R. 

Black   (U.   S.)    S4S;    Saratoga   Co.   -v.  Co.  w.  Kerr,  38  How.  (N.  Y,)  Pr.  38J; 

Deyoe,  77    N.    Y.    219;    McHenry   r.  Howell  ii.  Howell,  j  Ired.  (N.  Car.)  Eq. 

Hazard,  45  N.  Y.  580;  New  York  etc.  158;   Smith   v.   Pettengill,    15    Vt.  82; 

R.  Co.ti.  Schuyler,  17  N.  Y.  593;  s.  c,  Ross  v.   Page,  6   Ohio    166;   Com.   r. 

J\  N.  Y.  30;  West   V.  New   York,  10  Pittsburgh  R.  Co.,  24  Pa.  St.  im;  Bird 

'aige  (N.  Y.)  539;  Thompson  v.  Engle,  t-.  Wilmington  etc.  R.  Co,.  8  Rich.  (S. 

4  NT  I,  Eq,  271;  Youngblood  !■.  Sexton,  Car.)  Eq.  46;  s,  c.,  64  Am,  Dec.  739; 

J2   Mich.   406;   Hughfett   r.    Harris,   i  Burnley  v.  Cook,  13  Tex.  i;86;  s,  c,  61; 

Del.  Ch.  349.  Am.  Dec.  79;  Wilson  v.  Mineral  Point, 

A  court  of  equity  may  enjoin   from  39  Wis.  l6o;  Johnson   v.  Citv  of  Ro- 

the    commission    of   trespaeees    where  Chester.  13  Hun  (N.  Y.)  185;  Poirier  v. 

there   exists    a    determination    on   the  Fetter,   ao   Kan.    47;   Daubenspeck  v. 

part  of  the  party  enjoined  to  commit  Grear,  i8Ca1.  444;  Whiter.  Flannigain. 

them  In  order  to  prevent  excessive  liti-  I  Md.  ,525;  Green   v.   Keen.  4  Md.  98; 

gation.  or  if  frc       ■  '     ■     -■  '-   '-  i"-j    -.-.".  .         -»       '      —  -. 

;i  rotable  that  r 
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TMpui.  INJUNCTIONS. 

iS)  Test  of  Jurisdiction. — "If  the  remedy  at  law  is  sufficient, 
equity  cannot  give  relief,  but  it  is  not  enough  that  there"  is  a 
remedy  at  law ;  it  must  be  plain  and  adequate,  or  in  other  words, 
as  practical  and  efficient  to  the  ends  of  justice  and  its  prompt 
administration  as  the  remedy  in  equity,  .  .  ,  To  prevent  a 
consequence  like  this,  a  court  of  equity  steps  in,  arrests  the  pro- 
ceedings in  limine,  brings  the  parties  before  it,  hears  their  allega- 


Point  Iron  Co. 

703;  Boulo  If.  New  Orleans 

Aia.  480; 


Re^mcrt,  45  N.  Y,    trespass 
Orleans  R.  C         "        ' 
Shaubut  V.  St.  Paul  e 
Minn.     502;     Whitfield     v 
Rogers,    36     Miss.    ^^\    VanWert    u 
Webster.    31    Ohio    St.    420;    Bell   v 
Chadwick,   71    N.   Car.   329;   Germai 
r.  Clark,  71   N,   Car.  417;  Roebling  1 
First   Nal.   Bank,   30    Fed.   Rep.   744; 


upon  land  will  be  enjoined 
Co.,  i;s  where  ll>e  injurj-  Is  Irreparable  and  of 
"  such  a  characier  that  the  damages  can- 
not be  estimated.  Mooncv  r.  Cooledgc, 
30  Ark.  (40;  Minnie's  Appeal,  83  Pa. 
St.  373;  Welgel  V.  Walsh,  41;  Mo.  tfya\ 
MusRleman  v.  Marquis,  i  Hush  (Kv.) 
463;  Webb  I'.  Harp,  38  Ga.  641. 

,   ^  As  where  the  loits  of  health,  the  loss 

Thornton  v.  Roll,  118  III,  350;  Owens    of  trade,  the  destruction  of  the  means 
Crossetl,  105  111.  354;  Sitting's  App.,    of  subsistence,  or  the  ruin  of  the  prop- 


105  Pa   Sl  J17;  Smith  v.  Rock,  59  Vt.     ertv,  1 


Wilson  V.   Hya    .  . 
Johnson    v.    Hahn.  4 
~  r.  Hunt,  II  Ala.  295;  e 


A  diminution  of  tlic 


K% 

Dec.  ; 

T«nii  "irrtparkbla  dsnuwa,"  lo  pre- 
vent which  injunctions  maj-  issue.  In- 
clude wrongs  of  repeated  and  continu- 
ing character,  or  which  occasion  dam- 
ages which  are  estimable  only  by  con- 
jecture and  not  by  anv  accurate  stand- 
ard.    Stover  V.  Great"  Western  R.  Co., 
3  Rj.  Cas.  106;  North  Union  R.  Co.  v. 
Bolton   etc.   R.   Co.,  3    Rv.   Ci 
Rigby  V.  Great  Western  R.  Co. 
Cas.   186;  Addely  v.    Dixon,  i    bim. 
St.  607;  Coulson  V.  White,  3  Atk.  : 


361),     value  of  the  premises  withonl  irrepar 
Neb.    139;     able  injury  is  no  ground  for  interfcr- 
c.,46Am.    ence.      Parker   t'.    Winnipeseogee   etc. 
Co.,    I    Black  <U.  S.>  545. 

To  warrant  the  interference  of  a 
court  of  equity  to  restrain  a  trespass, 
two  conditions  must  coexist:  l-int, 
the  plaintifTs  title  must  be  undisputed 
or  established  by  legal  adjudication; 
and,  second,  the  Injury  complained  of 
must  be  irreparable  in  its  nature- 
Schoonover  v.  Bright,  24  W.  Va.  698. 
345;  "An  injunction  ts  not  granted  to  re- 
strain a  mere  trespass  to  real  properly 
when  the  injury  is  not  irreparable,  but 
susceptible  of  complete  pecuniary  c< 


r  Power  Co.  r.  Boston  etc. 


502 


i.M.(U.S.)  180;  Chesapeakeetc  Co. 
',  Young.  3  Md.  480;  Eskridge  v.  Et-k- 
nof  ridge.  51  Miss.  1:22;  Old  Telegraph  M. 
-  -  Co.  :■.  Cent.  S.  to.,  1  Utah  331.  But  \n 
strong  cases  of  irreparable  injurv  Iht- 
rule  has  been  departed  from.  Burnley  ;■. 
Cook,  13  Tex.  586;  Hart  v.  Albany',  ij 
-Vend.(N."-  --    '  - "--   -   "  - 


Where  the  plaintiff  is  in  possession 
real  estate  he  may  enjoin  trespass' 
upon  the  same  which  would  cause 
reparable  injury  to  the  estate.  Lowiii 
V.  Bettle,  33  L.J..  Ch.  451;  Stanford 
llurUtone.  9  Ch.  App.  ti6. 

Equity  will  restrain  a  trespass  when 
the  threatened  injury  is  irreparable  in 
damages,  or  when  the  trespasser  Is  in- 
solvent, or  when  there  exist  other  cir- 
cumstances which,  in  Ihe  discretion  of  personal,  it  is  not  nel:^.■^^ilry  (hat  the 
the  court,  render  the  interposition  of  defendant  should  be  insolvent  or  thi- 
the  writ  necessary  and  proper;  among  wrong  irreparable.  The  statute  give* 
which  is  the  avoi'dance  of  circuity  .ind  the  right  wherever  an  adequate  rcni- 
multipHcity  of  actions.  Cattle  T'.  liar-  edy  cannot  Ih;  afforded  by  an  action  for 
rold.  72  Gil.  830;  Schoonover  v.  Bright,  danlage^^.  R.  S.,  %  2722.  Thus  where 
34  W.  Va.  6g8.  the  owners  of  a  steamboat  were  in  the 

The  commission  or  continuance  of  ■\     constant  habit  ordi^chaiglng  freight  ,-tt 

m 


i.  Y.)  570;  Lowndes  v.\ 
53  L.  J.,  Ch.  451;  Stanford  t.  ilurision. 
U  R.,  gCh.  App.  :i6. 

In    Missouri,  to  maintain  Injunction 
against  trespa-^s  upon  property,  1      ' 
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T«fl«M.  IN  J  UNCTIONS. 

tions  and  proofs  and  decrees,  either  that  the  proceedings  shall  be 
unrestrained  or  else  perpetually  enjoined.  The  absence  of  a 
plain  and  adequate  remedy  at  law  affords  the  only  test  of  equity 
jurisdiction,  and  the  application  of  this  principle  to  a  particular 
case  must  depend  altogether  upon  the  character  of  the  case  as 
disclosed  in  the  proceedings."  * 

a  private   wharf,   without   the 
and  agaiOEt  tht  protest  of  the  o 

the  wharf,  therebj-  seriously  interfering  pasE,  for  which  plaintiff  has  adequate 

with  his  business  of  sawing,  receiving  remedy  at  law,  there  appearing  notning 

and      delivering     lumber     and      ties,  in  the  case  so  t-peciai  or  peculiar  aa  to 

and     they      threatened     to      continue  call  for  that  rciief.     Thomas  p.  James, 

this    practice,    held,    that   the     wharf  32  Ala.  733;  Crown  i'.  I-eonard,  33  Ga. 

owner     might     maintain      injunction.  141;  Indianapolis  etc.  Co.  r.  Indianapo- 

Turner   v.   Stewerb,   78  Mo.  480.     See  lis,  19  Ind.  245;  Stevens  v.  Beekman,  1 

Grant  v.  Crow,  47  Iowa  633;   Duncan  Johns.  (N.  Y.)  Ch.  318. 
-',  Cent.  Pac.  R.  Co.   (Ky.),  4   S.    W.         "The  court  will   not  grant  relief  by 

Rep.  3i8.  injunction   in  case  of  simple  trespass. 

t.  English   I'.   Smock.   34    Ind.    115;  and  when  it  appears  that  the  plaintiff 

Watson  !■.  Sutherland,  5  Wall.  (U,  S.)  can  have  adequate  remedy  and   com- 

74:   Hicks   1'.   Compton.   18   Cal.   206;  pensation   in   damages   for   the   injury 

Clark  r'.  Jeffersonville  R.  Co.,  44  Ind.  sustained.     To  entitle  him  to  such  re- 

j6i;Sapp  !■.  Roberts,  18  Neb.  299;  Silva  lief  in  the  first  instance  he  must  allege. 

r'.  Garcia,  65  Cal.   591;  Moore  v.  Fer-  and  it  must  appear,  that  he  will,  or  may, 

rell,  I  Ga.   7;  Walker  v.    Zone,  tfi  Ga.  probably    suffer    irreparable   injury    in 

370;  Zeigler  v.  Beasley,  44  Ga.  jfi;  Cos  some  way  if  it   shall  not  be  granted, 

;'.  Douglass,  30   M'.   Va.   175;  Schoon-  And  it  is  not  sufficient   to  allege  such 

over  r\   Bright,  14   W,   Va,  698;  Hard-  injury   in  general    terms— it    must   be 

cstv  !>.  Lall,  23  Md.  513;  Mulry  I'.  Nor-  done   bv   such    specific    allegations  of 

'   -J  N.  Y.  424;  1 ^-     '--    -  '- -■-I..-.-....-. ^-. 


Lake  etc.  Co.,  82  N.  Y.  476;  Hart  v.     such  injury  will  or  may  happen. 
'  'bany,  3  Paige   (N,  Y.)  313;  Living-     a  mistaken  notion  that  seems  to  pi 
n  f.  Livingston,  6  Johns.  Ch.  (N.  Y^)     extensively   that    relief   by    injunction 


1  Winkle  v.  Curry,  3  N.  J.  Eq.  may  be  had  in  almost  any  case,  and  a 
xii ;  De  Veney  i'.  Gallagher,  20  N.  J.  a  matter  of  convenience  under  the  code 
Eq.  33;  Parker  v.  Winnipeseogee  etc.  method  cf  procedure.  On  the  contrary 
Co.,  2  Black  (U.  S.)  545;  Watson  v.  It  is  only  to  be  granted  when  and  where 
Sutherland,  \  Wall.  (U.  S.)  74;  Mechan-  adequate  relief  cannot  be  had  without  ii. 
ics' etc.  Bank  Ti.  Debolt,  I  Ohio  St.  S91;  It  is  extraordinary  and  provisional  in 
Mussleman  i'.  Marquis,  i  Bush  (Ky-)  its  nature  and  purposes."  Merriman. 
463;  Weigel  ti.  Walsh,45  Mo.  joo;  Coe  J.,  in  Frink  r.  Stewart.  94  N.  Car.  484; 
T'.Xake  Co.,  37  N.  H,  254;  Burnham  v.  Thompson  v.  Williams,  i  Jones 
Kempton,  44  N.  H.  78;  Moi^an  i-.  (N.  Car.)  Eq.  176;  Cause  -v.  Perkins,  3 
Palmer,  48  N,  H.  336;  Creely  r.  Bay  Jones  {N.  Car.)  Eq.  177;  Bell  t.  Chan- 
State  etc.  Co.,  103  Mass.  514;  Jenks  i'.  wick,  71  N.  Car.  339;  German  v.  Clark, 
Williams,  iic  Mass.  317;  Johnson  i'.  71  N.  Car.  417;  Donkart  f.  ReinharUSj 
Connecticut  Bank,  31  Conn.  148;  Cause  N.  Car.  324;  Ex  farU  Foster,  11  Ark. 
I'.  Perkins,  3  Jones  (N.  Car.)  Eq.  177;  304;  Waldron  t:  Marsh,  5  Cal.  119; 
Stevens  v.  Beekman,  I  Johns.  (N.  Y.)  Anthony  v.  Brooks,  5  Ga.  576;  Hatcher 
Ch.  318;  Cooper  i>.  Hamilton,  8  Blatchf.  v.  Hampton,  7  On.  49;  Bethune  r. 
<U.  S.)  377;  Murray  ti.Knapp,6j  Barb.  Wilkins.SGa.  iiS;  Sullivan  ».  Heardcn. 
*N.  Y.)  566;Minnig's  App.,  82  Pa.  St.  11  Ga.  294 ; Cowl es  K.  Shaw,  3  Towa^; 
373;  Burns  v.  Burns,  13  Fla.  369;  Sey-  Brooks  v.  Diaz,  35  Ala.  599;  Wilson  ;•. 
mourn.  Morgan,  45  Ga.  2oi;Spafford  Hughell.  i  Morr.  (Iowa)  461;  Zugen- 
;•.  Bangor  etc,  R.  Co.,  06  Me.  ei ;  Thorn  buhler  v.  Gilliam,  3  Iowa  391 ;  WhitfieW 
I'.  Sweenev,  \z  Nev.  251;  Jordan  v.  v.  Rogers,  26  Miss,  S4;  Amelung  r. 
Lanier,735j.Car.9o;Goodellr.LeBsen,  Siikamp.  9  Gill  &  J.  (Md.)  468;  Liv- 
69  III.  141;;  Lanahan  v.  Gahan,  37  Md.  ingston  i'.  Livingston,  6  Johns.  (N.  V,.' 
105;  Nicodemus  !■.  Nicodemus,  41  Md.  Ch,  497;  New  York  T'.Conover,5  Abb, 
.«9,  (N,  Y,)  Pr.  171, 
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The  facts  must  appear  on  which  the  in  the  coniinunitj'.     Boduell  v.   Cravi - 

allegation  of  irreparable  injury  is  predi-  ford,   26  Kan.  192;  b.  c,  40  Am,  Rep. 

cated,  in  order  that   the   court  may  be  306. 

hatiGlied  as  to  the  nature  of  the  injury.  But    see    Smith    i:    Wadesborough 

Male  V.  R.  R.,  23  W.  Va.  454;  Thorn  v.  Bank,  4  Jones  (N.  Car.)  Eq.  303;   Coil 

Sweeney,  II  Nev.  251.  v.    Horn,    I    Sandf.    (N.    V.)   Ch.    1; 

The  complainant  alleged  in  his  bill  Hatcher  v.  Hampton,  7  Ga.  50;  Met- 
that  (he  defendant  was  about  to  erect  brown  v.  Thornton,  10  Ves.  ly^ 
upon  the  pavement  a  permanent  iron  If  tlia  treiPMS  be  fugitiv*  and  tem- 
awningpoEt  to  be  inserted  in  the  soil  for  porary,  and  adequate  compensation  can 
the  purpose  of  support  to  a  permanent  be  had  in  an  action  at  law,  an  Injunc- 
.awning  frame,  and  "wliich  said  erection  tion  should  not  be  granted  unless  irrepa - 
will  operate  as  a  continuing  trespass,  to  rable  injury  would  result.  Minnig'ii 
the  great  and  irreparable  injury  of  the  App.,  8i  Pa.  St.  373;  Mulvany  v.  Kcn- 
properlv  of  the  complainant,"  But  he  ncdy,  j6  Pa,  St.  44;  Cooper  v.  Hamii' 
failed  to  show,  either  by  allegation  or  ton,  S  Black.  (U.  S.)  377;  Bolster  i: 
proof,  how  or  in  what  manner  such  Cattcrlin,  10  Ind.  117.  Unless  in  aid  of 
irreparable  injury  was  to  follow  such  an  action  at  law.  Hodgman  v.  Rich- 
erection.  Held,  thai  having  failed  to  ards,  45  N.  H.  28;  Bolton  t<.  McShanc, 
present  a  case  in  which  he  was  unable  67  Iowa  207;  Ewing  v.  Ronke  (Oreg.), 
to  recover  full  and  ample  redress  in  an  13  Pac.  Rep.  4S3;  Poss  t.  Page,  6  Ohio 
action  at  law,  the  complainant  was  not  166;  Marshall  v.  Peters,  12  ilow.  (N. 
ntitled  to  the  extraordinary  aid  of  a  Y.)  Pr,  318;  Brooks  v.  Diaz,  35  Ala. 

■     '         ■■     ■                  (9;  Catching  v.  Terrell,  10  Ga.  576; 

tussleman  v.  Marquis,   1   Bush  (Ky,) 

Thompson   z:    William*,   1/ Jones   (N.  463;  Indianapolis  etc.  Co.  xv  Indianapo- 

Car.)    Eq.   176;   Gause    v.'  Perkins,  3  lis,  39  Ind.  245;  Davidson  v.  Flojd,  15 

Jone»  (N.  Car.)  Eq.  177;  Bell  v.  Chad-  Fla.  667. 

wick,  7(  N,  Car.  329;  German  v.  Clark.  OffloUl  Opprsulon.— Where  an  act  of 
71  N.  Car.  417;  Dunkart  v.  Reinhart  oflicial  oppression  is  committed  by  a 
S7  N.  Car,  234.  cited  and  approved;  public  officer  or  agent  under  color  of 
Lumber  Co.  v.  Wallace, 93  N.  Car.  22,  olGce  a  less  grievance  will  constitute  a 
■cited  and  distinguished.  SchoonoverzJ,  ground  for  the  interference  of  a  court 
Bright,  34  W,  Va.  698;  Cresap  i',  of  equity  by  an  injunction  than  where 
Kemble,  36  W.  Va,  603;  Ganse  v.  Per-  the  trespass  is  by  a  private  person, 
kins,  3  Jones  (N.  Car.)  1S2;  Carlisle  Ryan  i'.  Brown,  18  Mich,  196. 
!■,  Stevenson,  3  Md.  Ch.  499;  Frink  t.  A  board  of  commissioners  ordered  a 
Stewart.  94  N.  Car,  ^4.  change  in  a  certain  highway,  but  their 
But  where  the  injury  complained  of  is  order  did  not  fin  the  width  of  the  new 
in  its  nature  a  continuing  one,  and  the  road,  and  a  copy  of  the  order  was 
remedy  at  law  must,  therefore,  be  by  placed  In  the  hands  of  a  supervisor  to 
^uccessive  suits  if  the  defendants  persist  be  executed,  whereupon  the  owner  of  a 
in  inflicting  the  injury,  and  an  action  farm  brought  suit  to  enjoin  the  super- 
fordamagcK  would  be  wholly  inadequate  visor  from  so  doing,  alleging  in  hi» 
.for  the  protection  of  the  complainant's  complaint  the  foregoing  facts,  and  also 
rights,  he  will  not  be  put  to  hie  remedy  that  the  new  road  would  cut  his  farm 
ut  law,  Shimer  v.  Morris  Canal  etc.  into  Irregular  shaped  tracts,  cut  in  two 
Co.,  27  N.  J.  Eq.  364,  See  Minnig's  his  orchard,  change  the  frontage  of  his 
App.,  82  Pa.  St.  373,  buildings  and  necessitate  the  construc- 
Wliere  a  party  enters  into  the  pos-  tion  of  much  new  fence,  Ilrlil,  on  de- 
Bcssion  of  premises  without  any  author-  murrcr,  that  Injunction  will  lie,  that  llie 
Itvfromtheownerand  under  pretence  of  injury  alleged  in  the  complaint  is  not  a 
ji  lease  made  by  an  unauthorized  agent,  mere  trespass,  and  that  under  the  pro- 
nnd  puts  said  premises  to  a  use  which  is  vii^ions  of  section  1 141,  R.  S.  1S81,  it  is 
not  forbidden  by  the  law.  the  owner's  not  necessary  that  the  Injury  contem- 
remedy  is  an  action  at  law  to  recover  plated  be  irreparable,  but  such  only  as 
the  possession,  and  he  may  not  resort  would  produce  great  harm  to  the  plain- 
to  equity  and  obtain  an  injunction,  and  ti If  during  the  litigation.  Erwin  ■'■. 
thus  take  away  the  conslltutionat   riglit  Fulk,  <>4  Ind,  235. 

of  a  trial  by  jury,  on  the  ground  that  An  injunction  will  lie  to  restrain  a 
Mich  use  is  m  his  judgment  immoral  town  from  opening  streets  and  alleys 
and  mischievous  in  its  tendcncie;,,  and  through  a  person's  land  agnlnst  his  con- 
one  calculated  to  injure  his  reputation  sent  without  first  having  the  same  law- 
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Tr»pMi.  INJUNCTIONS. 

{c)  Title  in  Dispute. — If  the  title  of  the  plaintifT  is  in  dispute, 
an  injunction  will  not  be  granted  previous  to  the  determination 

of  the  legal  rights  of  the  parties  unless  the  act  about  to  be  com- 
mitted by  the  defendant  is  of  such  a  nature  that,  should  the  right 
to  commit  it  be  decided  against  him,  the  consequences  of  its 
commission  would  be  irreparable.* 

Tull^  taken  and  condemned  and  com-  113.     But  a  court  of  equity  will  enjoin 

penealion  to  such  person  ascertained  in  a  mere  treepaes  to  real  property  where 

the  manner  prescribed  by  law.     Mason  good  title  in  the  plaintiff  is  alleged,  and 

etc.  Co.  V.  Mason,  23  W.  Va.  211.  it  is   also   alleged   in   the  bill  that  the 

FoTtonal  tnsDOiHi  oft  repeated  and  trespasser  is  insolvent,  because  in  such 

damaging,  which  are  committed  against  case  the  party  could  have  no  adequate 

a   franchise  granted    by  the   sovereign  remedy  at  law.     Coit   v.   Douglass,  10 

power.may  be  enjoined.     Stage  Horse  W.  Va.  IT^. 

Cases,  IS  Abb.  Pr.  N.  S.  (N.   Y.)   60.  In  Marv'land  i 

An  injunction  will   not  be  granted  un-  be  granted  ivherf 

less  the  trespasser  is  insolvent.    James  unless  the  damage  complained  of  is  ir 

V.  Dixon,  30  Mo.  79.     Compare  Davis  tolerable  and  the  mischief  irreparable,  or 

V.  Society,  i8   Abb.   Pr.  N.  S,  (N.  Y.)  where  the  trespass  goes  to  the  destrac- 

73.     In   kneedler   v.    Lane,  3   Grant's  tion  of  the  thing.     Amelung  t/.Sukatnp, 

(Pa.)  Cas.  5S3,  a  doubt  is  expressed  as  9  Gill  &  J.  (Md.)  46S;  White  v.  Flan- 

to  (he    power  of  the  court   to   restrain  nigain,  i  Md.  525. 

the  commission  of  a  merely  personal  A   temporary  injunction   will    ordi- 

lort,  narily  be  allowed  until  the  right  can  be 

I.  Schurmeier  v.  St.  P.  etc.  R.  Co,,  adjudicated,  when  the  plaintiff  makes  a 
8  Minn.  113;  McMillan  v.  Ferrell,  7  W.  frima  facie  case.  Falls  Village  etc. 
Va.  113;  Waldron  v.  Marsh,  \  Cal.  119;  Co.  v.  Tibbetts,  31  Conn.  165;  Irwin  v. 
Perry  v.  Parker,  i  Woodb.  «  M,  280;  Dixon,  9  How.  (U.  S.)  aS;  Stewart  v. 
Eskridge  v.  Eskridge,  51  Miss.  521;  Chew,  3  Bland  Ch.  (Md.)  440;  Peak  r. 
Old  Tel.  etc.  Co.  v.  Cent.  etc.  Co..  i  Hayden,  3  Bush  <Ky.)  iit-  See  Clay- 
Utah  331;  Echelkamp  v.  Schrader,  4^  ton  11.  Shoemaker,  67  Md.  Ji6;  Union 
Mo.  50s;  Duvall  V.  Waters,  i  Bland  Mut.  Life  Ins.  Co.  ti.  Slee  fill.),  13  N. 
(Md.)  569;  Frederick  v.  Groshon,  36  E.  Rep.  212;  McArthur  if.  Matthewson, 
Md.  436;  Schoonover  v.  Bright,  24  W,  67  Go.  134. 

Va.  698;  Cox  V.  Douglass,  20  W.   Va.  Where  a  party  committing  damage 

175;  Moore  V.  Ferrell,  1  Ga.  7;  Neal  t'.  to  land  fails  to  produce  his  title  papers 

CrippE,4  Kay  &  I.  472;Talbot  II.  Scott,  when  ordered   to  do  so  by  competent 

4  Kav&J.  loS;  hlaigh  !■.  Jaggar.a  Coll.  authority,  the  court  will  conclude  that 

231;  West  V.   Walker,3  N.  J.  Eq.  (a  he  is  a  naked  trespasser.     Mayor.  Mc- 

Ureen)  279;  Shreve  ii.BTack,4N.  J.  Eq,  Phaul,  7t  Ga.  758. 

(3  Green)   177;   Irwin  v.   Davidson,  3  An  injunction  asked  by  plaintifis  to 

Ired.  {N.    Car.)    Eq.    311;   Powers    u.  restrain  defendant  from  cutting  timber 

Heery,  R.  M.Charlt.  (Ga.)  523;  Lining  from  certain  land  was  properlv  refused, 

V.  Geddes,   i   McCord    {S.  Car.)  Ch.  where  plaintiffs  failed  to  show  that  the 

304;   Nevitt   V.    Gillespie,  a    Miss.    (1  title  of  the  land   was  in  them,  or  that 

V.)  108;  Paris  V.  Berry,  2  J.  J.  Marsh  they     were     in      po«seEsion      thereof. 

'  48;.  Wearin  v-  Munson.  62  Iowa  466. 

injunction  is  not  granted  to  re-  Where  irremediable  mischief  is  bring 

strain  a  mere  trespass  to  real  property  done  or  threatened  going  to  the  destruc- 

when  the  bill  doesnot  onltsfaceclearly  tion  of  the  substance  of  the  estate,  such 

aver  good  tide  in  the  plaintiff;  nor  even  as  exiracling  ores  from  a  mine,  or  the 

then,  as  a  general  rule,  where  the  Injury  cutting  down  of  timber  or  the  removal 

complained  of  is  not  destructive  ol"^  the  of  coal,  an   injunction   will   be   issued, 

substance  of  the   inheritance,   of  that  although  the  title  to  the  premises  may 

which  gives  It  its  chief  value,  or  is  not  he  in   litigation.     The  authority  of  the 

irreparable,  but  Is  susceptible  of  com-  court  Is  exercised  in  such  cases  to  pre- 

plete  pecuniary  compensation,  and  for  serve    the    property   from    destruction 

which  the  party  may  obtain  adequate  while  legal  proteed'ings  are  pending  for 

satisfaction   in   the   ordinary  course  of  the  dcterminjilion  of  the  title.     Erhardt 

law.     McMillan  ;■.  Ferrell,  7   W.  Va.  v.   Boa ro,  113   U.   S.   539;    Le  Roy   r. 


(Kv.)  fy 
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INJUNCTIONS. 

{d)  Threatened  Trespass. — Equity  will  restrain  a  trespass  when 
the  threatened  injury  is  irreparable  in  damages,  or  when  the  tres- 
passer is  insolvent,  orwhen  there  exist  other  circumstanceswhich, 
in  the  discretion  of  the  court,  render  the  interposition  of  the  writ 
necessary  and  proper,  among  which  shall  be  the  avoidance  of 
circuity  and  multiplicity  of  actions.' 

(f)  Mines  are  protected  by  injunction  upon  the  ground  that 
injuries  to  and  depredations  upon  them  are  or  may  cause  irrepa- 
rable injury,  and  with  a  view  to  prevent  a  multiplicity  of  suits> 

Wright.4  Sawy.  (U.  S.)  535;  Jerome  i'.  upon  the  land  of  another  and  remove- 
Ross,  7  Johne.  (N.  Y.)  Ch.  315.  earth  therefrom  to  make  an  embank- 

Wiiere  a  plaintiff,  who  is  the  owner  ment  for  a  public  road,  in  the  abhenco' 
of  and  in  the  actual  possession  of  a  of  anj  allegation  in  the  bill  showing  the- 
quarter  section  of  land,  a  port  of  which  insolvency  of  eiich  partj',  or  that 
is  enclosed  and  fiftj^  acres  thereof  are  irreparable  injury  will  follow,  no- 
broken  and  In  cultivation,  brings  an  injunction  will  lie  to  prevent  I  lie- 
action  against  a  defendant  who,  under  threatened  trespass.  Thornton  i>.  Roll, 
some   pretended  claim  of  title,  has  en-  118  111.  350. 

teredupon  thepremises  andcommenced        g.  Weal  etc.  Co.  t',  Regmert,  jj   N.. 

to  erect  'a  building  thereon  and  threat-  Y.  703;  Anderson  !■.  Harvey,  10  Gran, 

ens  to  deprive  the  owner  of  the   pos-  (Va.)  38C;  Bracken  v.  Preston,  I  Pinnev 

sesBion  thereof, to  quiet  his  title  thereto,  (Wis.)   584;    Merced    Mining    Co.    i'.. 

and  the  defendant  is  wholly  irresponsi-  Fremont,  7  Cat.  317;  Irwin  v.  Davidson,. 

ble.suchplaintilTmay  haveatemporary  %  Ired.  Eq.  (N.  Car.)  311;  Beaufort  v. 

injunction,  fendcnU  lile,  to  restrain  the  Morris,  6  Hare  340;  AlUien  v.  Kelly.  32 

defendant   from    ousting    him    of   the  Minn.  2S0;  Powell   i'.  Aiken,  4  Kay  & 

actual  possession  of  the  premises,  from  I.   343;  Mitchell   v.   Dors,  6   Ves.   147; 

erecting  any  buildings  thereon  and  from  Hopkins   v.   Caddick,   18   Law   Times, 

any   interference   with   the   cultivation  136;    Lewis    ;'.    Marsh,    8    Hare    97: 

thereof.  Long  I-,  Kasebeer,  18  Kan. 326.  McLaughlin    v.    Kelly,   22    Cal,    iii; 

The  erection  of  a  building,  the  thing  United   States  v.   Parrott,  McAII.  (U. 

sought   to   be   restrained,   having   pro-  5.)  271;  United  States  ii.  Gear,  3  Hoa. 

gressed  considerably  before  the  plaintiff  (U.  S.)   120;   McBrayer   v.  Hardin,  7 

applied   for  an   injunction,  it  was  held  Ired.  Eq.  i;  Moore   i>.  Ferrell,  I  Ga.  7.. 

that  pending  llie  Irial  of  the  title  at  taw  And  an  injunction  will  be  granted  aUo< 

the  defendant  would  not  be  required  to  to    prevent    the    flooding  of   a    mine. 

remove   the   building   already   erected,  Crompton   t:  Lea.   19   L,  R.,  Eq.   115. 

Clayton  v.  Shoemaker,  67  Md.  216.  Or  the  flowing  of  refuse  over  it.     Logan 

In    Vanwinkle    v.   Curtis,   2    Green  r.   Driscoll,  10  Cal.  623;    Hamond   tv 

Ch.  <N.J.)422,itwas,(e/</Buflicienlfor  Winchester,    82    Ala,    470;   2    StoryV 

the  complainant  to  allege  that  he  is  the  Eq.,  f  9^9;  Cooper  v.  Baker,  17  Ves. 

owner  of  the  premises  in  fee  by  purchase  128;  Livingston  r.  Livingston,  6  Johns, 

and  to  be  in  possession.  (N.  Y.)  Ch.  497;  Thomas  i'.  Oakley,  iS 

So  a  party  showing  an  equitable  title  Ves.  184;  Jerome  v.  Ross,  7  Johns.  (N. 

to  real  estate  will  be  protected  against  Y.)   Ch.  314;  Leininger's   Appeal,  106 

trespassers   by  injunction.     Wilson   i'.  Pa.    SI.    398;  Chambers    v.  Alabama' 

Rockwell.  2g  Fed.  Rep.  674.  Iron  Co.,  67   Ala.  3_i;3.     An  injunction 

1.  Graham  v.  Dahlonega  Gold  Mining  was  granted  to  restrain  the  defendant 

Co.,  71  Ga.  2g6;  Doughty  v.  Somervitle  from  digging  coal  in  a  mine  where  he- 

Commrs.,  33   N.  J,   Eq.   i;  McPike   v.  had  no  right.     Hansen  i'.  Gardiner,  7- 

West,  71  Mo.  199.  Ves.  30s;  Smith   I'.Collyer.S  Ve8.90;. 

In  case  of  a  mere  trespass,  unless  the  New   York  etc,  v.  Fitch,   1   Paige  (N. 

threatened   harm   will  be  great  or  ihe  Y.)  97;  Hart  t.  Albany.  3   Paige   (N. 


s  therefrom  irreparable,  and  such  as     Y.)  213, 
innot  be  recompensed  in  damages  by         In  Clark  t'.  Wiliett.  31;  Cal.  535,  a 
n  action  at  law,  an  injunction  will  not     injunction     to     restrain    miners    fror 


1   to   prevent  it.     Legard   v.     working    a    certain    mine    because 
Mofttt,  13  Neb.  !,(,!,.  would   interfere   with   a   ditch   of    tl 

Where    one    party  threatens    to    j^c     plaintifl^  was  denied. 
10  C.  of  L.— 56'  f^'l 
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INJUNCTIONS. 

Where  trespass  is  committed  upon  mining  property,  greater 
latitude  is  allowed  courts  of  equity  than  in  restraining  ordinary 
trespass  to  realty.* 

The  unlawlil  quarrying  and  removal  woriiing  a   gold    mine    to    which    the 

of  stone  from   land   may  be  enjoined,  plaintiff  claims   title,  where  it  appears 

Althen  v.  Kcllv.  32  Minn.  2S0.              _  that  if  the  defendant's  allegations  are 

Courtsof  equity  will  aSBume  jurisdic-  true  the  injunction  can  do  them  no 
tion  of  causes  for  the  purpose  of  harm,  but  if  the  pliiintiiTs  allegation  are 
restraining  acts  of  trespasE  to  mining  true  he  may  sustain  an  irreparable 
property,  wnere  the  character  and  injury,  the  injunction  should  be  con- 
extent  of  the  wrongful  acts  committed  tinued  to  the  hearingthat  the  facts  may 
rendera  the  injury  irremediable,  or  be  investigated.  McBrayer  v.  Hardin, 
where  an  action  at  law,  by  reason  of  7  Ired.  (N.  Car.)  Eq.  I. 
the  insolvency  of  the  defendant,  would  1.  Lock  wood  v.  Lun&ford,  56  Mo.  68; 
not  afford  an  adequate  remedy,  Derry  Merced  M.  Co.  v.  Fremont,  56  Mo.  68. 
T.  Rosa,  s  Colo  19^.  In   Anderson  ti.    Harvey,    10  Gratt. 

R,  the  owner  in  ice  0/ a  tract  of  land,  fVt.)   386,  the  court  said:   "The   tre«- 

verbally  agreed   to  rent  the  same  to  S.  pass  Is  one  which  goes  to  the  change  of 

under    a    monthly    tenancy,    with    tlie  the  very  substance  of  the  inheritance  to 

right   or  licence   to   dig  ore  from  ore  the  dcelruction  of  all  that  gives   value 

banks  on  the  land,  and  S  agreed  to  pay  to  it.     The  fact  proved  by   thi*   appcl- 

a  rent  of  thirty  dollars  a  month  and   n  lant  that  the  value  of  the  ore   per  load 

rovalty  of  fS\y  cents  a  ton  for  each  ton  could   be   readily   estimated   does    not 

of*  ore  raised.     The  agreement  was  to  deprive  a  court  of  equity  of  its  right  to 

be  terminated  at  any  time  upon  thirty  interfere  in  the  case  by   way  of  injur - 

'"  i'    notice    by   either   party.     After    tion.     '^'" "    " ■-•---     > 

ling  possession  of  the  property  for  most 

e  months,  and  paying  the  rent  and  of  mos 

royalty  according  to  the  agreement,  S  filed    n 

gave    notice   to    R   that   alter   a   time     proof  ,    _   

specified  he  would  not  occupy  the  like  trespasses,  to  this  very  species 
farm  and  would  not  pay  th^  monthly  property,  mines  of  ore,  coal,  etc.,  that 
rent,  and  offered  to  surrender  the  key  the  jurisdiction  in  question  had  it« 
of  tiie  dwelling  house  on  the  farm,  but  origin  and  slill  continues  to  be  most 
stated  that  he  intended  to  continue  to  frequently  applied." 
dig  the  ore.  R  refused  to  accept  the  Workliif  Through  Into  ABOUier'i 
surrender  of  the  farm  without  the  ore  mne. — Where  one  digging  coal  upon  his 
hanks.  On  a  bill  by  R  for  an  injunction  own  premises  has  worlted  through  into 
to  prevent  S  from  trespassing  upon  the  the  ground  of  another,  he  may  be  en- 
premises,  and  digging  and  removing  the  joined  from  proceeding  farther.  Mitch- 
ore  (herefrom,  to  the  great  injury  of  the  ell  v.  Dors,  6  Ves.  147. 
complainant,  it  was  held  that  the  dig-  Dlnlns  ors  on  pnblie  land*  of  the 
ging  and  removing  the  ore  from  the  ore  United  States  is  such  a  trespass  as  will 
beds  was  a  trespass  which  operated  a  warrant  the  interference  of  equity  in 
permanent  injury  to  the  property,  and  behalf  of  the  government.  United 
the  complainant  was  entitled  to  have  States  i'.  Gear,  3  How,  (N,  Y.)  lai. 
the  same  enjoined.  Scully  i'.  Rose,  61  A  mrfM*  oimst  of  lands  is  also  en- 
Md.  408.  titled  to  an   injunction   to  preven^he 

~     '         ""  ownerof  minerals  beneath   the  suMce 

_                                         .  from  obtaining  them  in  such  manner  as 

until    the  title,  if   disputed,  has   been  to  destroy  or  seriouslv   Injure  the  sur 

t'Cttled  at  law,  except  in  extreme  cases,  face.      Ilext  i-.  Gill.  'L.  R.,  7  Ch.  figy. 

Irwin   V.  Davidson,  ,;    [red.   {N.  Car.)  See  Aspden r.Seddon.L.  R.,  ioCh.394. 

Kq.  311;  Lining  v.  (leddCK.  i    McCord  Th«  luaee  of  a  mliia  may  be  enjoined 

{S,  Car.)  Ch,  304:  Powers  v.  Hterv,  R.  by  the  lessor  from  proceeding  to  reduce 

M.  Charlt.  (Go.)  ^33;  Neiitt  v.  G'illes-  the  pillars  which  had  been  left   to  sup- 

Kie.  i    Miss,    (i    llow.)   loS;   Paris   r.  port  the  roof  of  the  mine  so  as  to  endan- 

erry.  2  J,  J.  Marsh.  (Ky.)  483.  ger  the  surface.  Thomas  IronCo.  i'.  A: 

In    cases    of    applications     for     an  lentown   Mining   Co,,  i8  N.  J.   Eq.,    i 

injnni-tion    to    prevent    persons    from  (S(ew,)  77. 
8S2 
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INJUNCTIONS. 

The  general  rule  requiring  complainant  to  show  good  title 
extends  to  trespass  against  mines.  It  may,  however,  be  relaxed 
somewhat  in  a  case  of  irreparable  injury,  which  goes  to  the  very 
substance  of  the  State.*  In  the  case  of  undisturbed  possession 
while  large  sums  of  money  are  expended  in  developing  a  mining 
a  court  of  equity  will  require  a  very  clear  and  strong  showing  to 
induce  it  to  grant  or  sustain  a  preliminary  injunction  to  stop  the 
work.* 

When  the  title  to  the  property  is  in  dispute,  the  question 
whether  the  defendants  are  solvent  and  able  to  respond  in  dam- 
ages forms  an  important  element  in. passing  upon  an  application 
for  an  injunction  pending  the  litigation.' 

(y)  Cutting  Timber. — A  bill  in  equity  will  lie  to  restrain  a 
trespasser  from  cutting  growing  trees  when  it  works  a  permanent 
injury  to  the  land  ;  and  especially  when  there  is  no  denial  of  the 
allegation  of  irreparable  injury.* 

In  order  to  authorize  an  injunction  against  a  defendant  from 
cutting  timber  and  removing  it,  the  plaintiff  must  not  only  be 
entitled  to  the  possession  of  the  land,  but  he  must  be  in  the 
actual  possession.' 

Although  a  complete  remedy  for  a  trespass  may  be  given  by 
statute,  yet  an  injunction  may  properly  issue  where  the  trespass 
in  cutting  down  timber  might  become  a  nuisance  or  waste,  or 
numberless  suits  have  to  be  brought,  or  there  is  a  fiduciary  rela- 
tion, or  the  loss  would  be  irreparable  and  not  to  be  compensated 
in  dollars  and  cents.* 

1,  Anderson   -v.    Harvey,    lo  Gratt.  assume  jurisdiction.     L«lnlnger'e  App., 

(Va.)  386;    United    States  v.   Parrott,  106  Pa.  St.  39S. 

McAli.(U.  S.]  271.  Complainants  and  tlieir  father  have 

1.  Real  del  Monte  etc,  Co.   ti.  Pond  had   poeseBsion   of   certain   unenclosed 

Mining  Co.,  23  Cttl.83;  Hicka  ii.Comp-  wood  and  timber  land  ever  since  i8ao. 

ton,    18   Cai.   zio;   3   Daniels'  Ch.  Pr.  Defendanls  (who  are  pecuniarily  irre- 

1860;  Adams  Eq.357;   Bnice  v.   Dela-  sponsible),  under  an  adverse  claim  of 

ware  etc.  Co.,  19  Barb.  {N.  Y.)  371.  title,  are  selling  off  of  the  premises  the 

3.  Real  del  Monte  etc.  Co.  v.  Pond  wood  and  timber,  which  constitute 
Mining  Co.,  33  Cat.  82;  Burnett  v.  their  chief  value,  ffe/rf,  that  coinplain- 
Whitesldes,  13  Cal.  156;  2  Story's  Eq.,  ants  are  entitled  to  an  injunction  re- 
%  gas;  Waldron  v.  Marsli,  5  Cal.  119.  straining  the  removal  of  the  wood  and 

4.  Smith  r.  Rock,  59  Vt.  132.  timber,  but  not  an   injunction   to  pre- 
B.  Hillman  v.   Hurley,  82   Ky.   626;     vent  defendants  trying  an  ejectment  for 

Smith  V.  CQA\yer,%  Ves.  8g;  West  ti.  the  premises  begun  after  this  suit  had 
Walker,  2  Green  (N.  J.)  Ch.  379,  See  beenbrought,thissuit  not  being  brought 
also  Powell  v.  Rawlings,  38  Md.  239.  under  the  act  to  quiet  title.  Piper  v. 
A  claimed  to  be  the  owner  in  pos-  Piper,  38  N.  J.  Hj^.  81;  Southmayd  v. 
flession  of  a  large  tract  of  land.  B  en-  McLaughlin,  g  C.  E.  Green  (N.  J.)  181. 
tcred  on  an  unimproved  part  thereof.  An  injunction  will  not  be  granted  to 
under  claim  of  title,  cut  timber,  sunk  restrain  the  cutting  of  timber  and  re- 
shafts  and  began  the  systematic  mining  moving  it  from  land  on  the  sole  ground 
of  coal  thereon.  A  afterwards  filed  a  that  the  plainlilT  has  brought  an  eject- 
hill  in  equity  praying  an  injunction,  ment  suit  against  the  defendant  to  try 
Held,  that  in  the'absence  of^circum-  the  title  to  the  same  land.  Cos  v. 
stances  showing  imminent  peril  requir-  Douglass,  20  W.  Va.  175. 
ins  a  remedy  speedier  than  any  avail-  6.  Cowles  v.  Shaw,  2  Iowa  496.  See 
able  at  law  a  court  of  equity  would  not  Fulton  v.  Harman,  44  Md.  251;  DavLs 
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Acts  which  would  result  in  the  destruction  of  all  the  timber  on 
a  man's  home  plantation,  where  wood  and  timber  are  necessary 
to  the  enjoyment  of  the  property  in  that  character,  and  where  it 
constitutes  the  chief  value  of  the  estate,  are  sufficient  to  author- 
ize an  injunction  to  restrain  the  cutting  of  such  wood  and 
timber.*  But,  according  to  some  authorities,  the  mere  cutting  of  tim- 
ber, unless  coupled  with  insolvency,  is  not  an  irreparable  injury.' 

{^)  Quarries.— Acts  of  trespass  upon  lands  destructive  to  the 
estate  of  the  owner,  such  as  the  quarrying  and  removal  of  stone 
in  which  the  value  of  the  estate  consists,  may  be  restrained  by 
injunction.' 

29.  Judgments  or  Aotiona  at  Law. — To  restrain  judgments  or 
actions  at  law,  a  court  of  equity  will  not  exercise  jurisdiction  in 
any  case  to  stay  proceedings  where  a  court  of  law  can  do  as  full 
justice  to  the  subject  in  dispute  as  can  be  done  in  a  court  of 
equity.* 


V.  Reed,  14  Md.  151;  Echert  v.  Fent,  10 
Pbila.  (Pa.)  SH- 

Ontunantkl  Btimbbwy  and  Fmlt 
Treei. — The  plaintiff  lakes  up  two  hun- 
dred and  twelve  acres  of  land  under 
the  possessory  act  of  California,  en- 
closes and  plants  it  with  Truil  and  orna- 
mental trees  and  shrubbery.  Defend- 
ants enter  upon  a  portion  of  the  tract  for 
mining  purposes,  dig  up  and  destroy 
the  trees  and  shrubbery  and  threaten  to 
continue  such  trespasses.  Neld,  thai 
plaintiff  wa«  entitled  to  a  perpetual  in- 
junction against  the  trespasserB.  Daub- 
enspeck  v.  Grear,  18  Cal.  444-  See 
Wilson  V.  Mineral  Point,  39  Wis.  160; 
Echert  v.  Ferst,  10  Phila.  (Pa.)  514. 

Where  there  is  no  dispute  as  to  the 
title  and  the  land  is  Ihe  complainant's 
dwelling  plantation,  and  a  portion  of  it 
is  in  timber  particulnrly  valuable  as 
such  as  well  as  for  the  protection  of  his 
dwelling,  besides  being  ornamcnlHl,  and 
defendants,  without  authority,  have 
cleared  up  part  of  this  timber  lond  and 
converted  it  into  waste  and  pasture 
land,  and  are  continuing  so  to  clear  up 
the  rest,  it  is  a  case  of  irreparable  mis- 
chief which  equity  will  restrain  by  in- 
junction.    Shipler  V.  Ritter,  7  Md.  40S. 

I,  Davis  V.  Reed,  14  Md.  li;^;  Pow- 
ers 1:  Heery,  R.  M.  Charlt.  (Cia.)  523; 
I>e  la  Croii  v.  Villiere,  11   La.  An.  39; 


boxing  and  working  turpentine  trees 
and    by    cutting    timber    and   making 

staves  on  land  fit  only  to  be  cultivated 
for  these  products,  without  any  aver- 
ments of  the  defendant's  insolvency, 
will  be  dismissed  on  motion.  Gause 
V.  Perkins.  3  Jones  (N.  Car.)  Eq.  177. 

3.  Althen  z'.  Kelly,  32  Minn.  280; 
More  ti.  Massini,  32  Cal.  J90;  Thomas 
V.  Oakley,  18  Ves.  184;  Cowper  :■. 
Baker,  17  Ves.  128.  The  taking  of 
stone  from  a  ledge  on  complainant's 
premises  being  susceptible  of  pecuniary 
compensation,  and  not  being  shown  to 
be  destructive  of  the  estate,  will  not  be 
enjoined.  Jerome  r'.  Ross,  7  Johns. 
(N.J.)Ch.3i5. 

Aiptialtum..  —  Removing  asphaltum 
from  complainant's  land,  thus  depriving 
him  ofa  part  of  his  inheritance  which 
cannot  be  replaced,  affords  grounds 
for  an  injunction.  More  v.  Massini, 
3=  Cal.  590. 

4.  Murphree  11.  Bishop,  79  Ala.  404; 
Collier  v.  Falk,  66  Ala.  233;  N.  Efast, 
R,  Co,  V.  Barrett,  65  Ga.  601;  Baxter  r. 
Baxter,  77  N.  Car.  118;  Parker  v.  Bled- 
soe, 87  N.  Car.  23l;  Welde  v.  Scotlen, 


a.  McMillan  v.  Farrell.  7  W.  Va. 
333;  Cowles  f,  Shaw,  3  Iowa  496; 
Hatcher  v.  Hampton,  7  Ga.  49. 

A  bill  alleging  that  a  trespasser  was 
about  to  commit  irreparable  injury  by 


dv,  I  Johns.  C 
40;  Foster  r.  Wood,  6  Johns.  Ch.  (N. 
Y.)  87;  Southampton  D.  Co,  v.  South- 
ampton etc.  Board,  11  Eq.  Cas.  a^a. 

After  citing  a  number  of  cases  the 
Vice  Chancellor  says:  -They  atl.  I 
think,  establish  this  proposition,  that 
where  It  it;  unquestionable  that  the  court 
of  law  can  do  as  full  justice  to  Ihe  sub- 
ject in  dispute  as  can   be  done  in  this 
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cotirt,  this  court  wfll  not  interfere."  will  not  lie  to  restrain  a  justice  of  the 
Womack  i>.  Powers,  tfi  Ala.  5.  peacefrom  adjudicating  causes  arising 
A  defendant  in  a  judgment  at  law  under  a  statute  on  the  ground  that  tlie 
cannot  have  equitable  relief  against  it,  rtatute  is  violative  of  the  constitution, 
because  it  is  either  erroneous  or  void;  Jones  v.  StalUworth,  55  Tex.  138. 
since,  if  voH,  it  may  be  disregarded  or  Where  a  separate  judgment  Is  ren- 
Het  aside  on  motion,  and,  if  erroneous,  dered  against  each  of  Iwo  joint  wrong- 
it  majF  be  revised  on  appeal.  Murphree  doers  neither  judgment  can  be  perpel- 
V.  Bishop,  79  Ala.  404.  ually  enjoined  while  lioth  remain  in 
The  defendant  cannot,  as  a  general  force  and  unsatisfied,  although  one  of 
rule,  enjoin  the  prosecution  of  .legal  such  judgments  has  been  assigned  by 
proceedings  upon  grounds  of  which  he  the  holder  thereof  to  a  third  person, 
might  avail  himself  in  the  defence  of  Meixell  ti.  Kirkpatrick,  25  Kan.  19. 
such  proceedings.  Martin  i'.  Orr,  96  The  husband  having  died  in  posaes- 
Ind.  37;  Hartman  «.  Heady,  57  sion  of  lands  to  which  he  had  no  title,  ' 
Ind.  54i;.  In  the  recent  case  of  Palmer  the  same  having  been  an  Indian  reser- 
''.  Hayes,  93  Ind.  iSq,  the  rule  is  thus  vation,  and  all  right  to  it  as  such  having 
._._j.  ur>          ji         -»■  -           1.  -•  1  I  i__i       J  ■._.  .1 aulhorit' 

jurisdiction   to    aflbrd   complete   relief  minated,  a  judgment  in  ejectment  by 

and  where  the  partv  has  full  opportu-  default  for  the  possession  of  the  land. 

nity  to  make  good  tfie  defence."  and  damages  for  rents  recovered  by  the 

A  bill  in  equity  was  filed  to  enjoin  an  husband's    administrator    against    the 

miction   at  law   because:  i.  The   action  widow, will   not  be  enjoined  Inequity, 

was  on  a  judgment  which  had  been  Bat-  at  her  instance,  because   the  final  de- 

isfied.  2.  The  judgment   creditor    was  cision  of  the  commissioner  of  the  land 

guilty  of /acAei  in  delaying  to  bring  his  oflice    at    Washington    was    not    made 

action-  3-  The   action    was  maliciously  until  alter  the   rendition   of  the  judg- 

brought  to   harass   and   oppress.      On  ment.     Kirby  v.  Kirby,  70  Ala.  370. 
demurrer  to  the  bill,  held  that  the  de-         An  action   was   brought   on   certain 

murrer  should  be  sustained.     As  to  the  notes  on   the   8th   of  September,  1881, 

first  allegation  ofthe  bill,  the  remedy  at  and  N,  the  defendant,  was  duly  served 

law  was  complete.     As  to  the  second,  with  process,  and   he   appeared  to  the 

equity  will  not  enjoin   an  action  at  law  action,  but  interposed   no  defence,  and 

because  delayed  if  brought  within  the  on  the  loth  of  October,  1881,  judgment 

statutory  period  of  limitation.     As  to  was   entered    for   want   of  plea.    This 

the   third,  equity   will   not   enjoin   the  judgment    waa    extended    lor    (967.10, 

prosecution  of  legal  rights  because  the  with   Interest   and   costs.     A   payment 

prosecutor's     motives     are     malicious,  was  made  on  the  judgment,  and  at  the 

Clarkii.  Clapp,  14  R.  I.  148.  time  of  such   payment   it   wag   agreed 

The   proper   remedy   to   remove    an  between   the  parties   to   the  judgment 

alleged  grievance   is  an  application  to  that  the  lien  of  the  judgment  should  be 

modify  the  terms  of  the  judgment  and  waived  and   deferred   to   a  subsequent 

an  order  suspending  proceedings  there-  mortgage  made  by  N  of  his  property, 

under.     Parker  v.  Bledaoe,  87  N.  Car.  which  was  accordingly  done,  and  It  was 

III.  then  and  there  agreed  that  the  balance 

Equity  will  not  maintain  jurisdiction  of  the  judgment  should  be  soon  there- 
of a  suit  for  relief  against  a  judgment  after  paid.  The  payment  was  not  made 
merely  on  the  ground  that  the  demand  as  promised,  and  the  plaintiff  in  the 
maybe  unconscientiouB  and  that  in-  judgment  sued  out  execution  on  the  4th 
justice  may  have  been  done,  provided  it  of  October,  18S2.  On  the  snd  of  Jan- 
was  competent  for  the  party  to  have  uary,  1883,  nearly  fifteen  months  after 
pleaded  the  matter  before  the  court  in  the  judgment  rendered,  N  filed  a 
the  original  action,  either  upon  issues  bill  tor  an  Injunction  to  restrain  the 
joined  or  upon  motion  to  set  aside  the  collection  ofthe  balance  due  on  the 
verdict  or  judgment;  nor  can  the  assist-  judgment,  upon  the  ground  that  there 
'ance  of  equity  be  invoked  so  long  as  was  usury  in  the  debt  upon  which  the 
the  remedy  by  motion  exists.  Ede  v.  judgment  was  recovered.  The  answer 
Hazen,  61  Cat.  360.  swore  away  all  the  equities  of  the  bill. 

The  court  firat  taking  will  retain  ex-  and  the  averments  of  the  answer  were 

cept  on  good  cause  shown.     Northeast-  not  overcome  bv  proof.    The  bill  did 

ern  R.  Co,  *.  Bairett.  ejGa.  601.  not    allege    with     any    exactness     the 

An  injunction  from  the  district  court  amoimt  of  the   usurj'  over  and  above 
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the  principal  sum  advanced,  with  legal 
interest  thereon,  or  the  real  amount 
due,  principiil  and  interest,  after  deduct- 
ing the  a%vay  retained.  There  was  no 
pretence  that  the  complainant  was  not 
fully  aware  of  all  the  facts  of  the  case 
from  the  commencement.  There  was 
no  offer  to  bring  into  court  the  amount 
of  principal  and  interest  that  might  be 
actually  due  on  the  judgment  after  de- 
ducting the  alleged  usury.  Held,  that 
the  case  was  not  such  as  to  entitle 
the  complainant  to  an  injunction  to  re- 
strain the  execution  of  the  judgment. 
Neurath  v.  Ilecht.  6i  Md.  221. 

As  a  general  rule,  where  a  court  of 
low  has  taken  jurisdiction  of  a  legal 
claim,  and  the  defendant  has  a  claim 
for  a  t)alance,  which  he  alleges  to  be 
due  him  from  theplaintiffon  the  settle- 
ment of  accounts,  which  can  only  be 
wttled  In  a  court  of  equity  as  a  part- 
nership account  or  the  account  of  a 
personal  representative  of  a  decedent, 
a  court  of  equity  will  not  suspend  the 
course  of  legal  proceedings  by  injunc- 
tion for  the  purpose  of  enabling  the  de- 
lendant  in  the  common  law  suit  to  have 
these  accounts  settled  in  equity  and  the 
balance,  which  he  claims,  ascertained 
nnd  allowed  as  an  offset  against  the 
plaintiff's  demand  in  a  suit  at  law. 
Miller  v.  Miller,  15  W.  Va.  49s;  Preston 
7'.  Stratton  et  at,  executor*  of'^Stratton, 
I  Anst  50;  Robinson  v.  Wheeler,  ;l  N. 
H.  384;  Cumminss  i'.  Morris,  15  N.  Y. 
fiij;  Ranson  v.  Samuel,  1  Craig  &  Ph. 
171;  Duncan  v.  Lyon,  3  Johns.  (N.  Y.) 
Ch.  351;  Mead  v.  Merritt,  a  Paige  (N. 
Y.)  403;  Hewitt  V.  Rhul,  10  C.  E. 
Green  fN.  J.)  24. 

An  executor  cannot  enjoin  proceed- 
ings in  the  probate  court  for  the  recov- 
u-ry  of  a  pecuniary  legacy  on  the  ground 
that  he  made  a  tender  of  the  money  to 
the  legatee,  who  refused  to  receive  it, 
and  that  he  was  afterwards  robbed 
without  negligence  or  other  fault  on  his 
part  of  the  identical  money  tenilered, 
which  he  had  l<ept  separate  and  apart; 
these  defences,  if  valid,  involve  simple 
question!  of  fact,  which  the  probate 
court  Ucompetent  to  determine,  New- 
i>om  v,  Thornton.  66  Ala.  311. 

A  petition  which  states  that  the 
plaintiff  ts  the  owner  of  certain  real 
estate  by  tax  deeds,  and  that  the  de- 
fendants hold  a  prior  judgment,  which 
was  a  lien  upon  the  land  before  the  sale 
and  conveyance,  and  seeking  10  enjoin 
the  sale  under  an  eiecution  issued  on 
Euch  judgment,  does  not  state  a  cau^e  of 
action.     In   such   case   the  defendants 


have  a  r^ht  to  complete  the  sale  and 
contest  the  validity  of  the  tax  deeds  in 
an  action  at  law,  and  a  court  of  equity 
will  not  enjoin  a  sale  under  the  execu- 
tion unless  some  equitable  ground  exists- 
for  its  interference.  Riciiards  i'.  Coon, 
13  Neb.  \ia. 

FnnMr  Adjndleatlon. — A  vendee  of 
part  of  a  crop  of  tobacco  who  has  been 
held  liable  In  an  action  at  law  for  its 
value  as foraconversioii, cannot hy  join- 
ing his  vendor  as  a  co-complainant  in  a 
bin,  have  a  retrial  of  the  cause.  It  not  ap- 
pearing that  the  defence  could  not  be 
and  was  not  fully  made  at  law.  Mc- 
Clanahan  r.  Stoiall,  6  Lea  {Tenn.)  J05. 

Oltrlaal  Brron. — Where  a  judgment 
is  rendered    for  the  costs   of  "suit    laid 

out  and  expended,  taxed  at  % ,"   the 

omission  to  fill  the  blank  is  immaterial 
and  affords  no  cause  for  enjoining  the 
collection  of  the  judgment.  Pittsburg 
etc.  R.  Co.  V.  Elwood,  79  Ind.  306. 
See  Quinn  1:  Wetherbee.  41  Gal.  247; 
Smith  V.  Fouche,  i;5  Ga.  120;  First  Nat. 
Bank  f.  Deitch,  33'lnd.  131;  Gallup  i'. 
Manning,  48  Conn.  25;  Murphrce  f. 
Bishop,  79  Ala.  404, 

JndVBMOt  by  aonfeMlOB  or  otherwise 
will  not  be  restrained  by  injunction  on 
grounds  purely  legal,  unless  a  defence 
at  law  has  been  prevented  by  fraud  on 
the  one  side  or  ignorance  of  facts  un- 
mixed with  negligence  on  the  other. 
Harner  v.  Price,  17  W.  Va.  523;  Shot- 
well  V.  Murray,  1  Johns.  (N,  Y.)  Ch. 
i;i2,  ^15;  Lvon  V.  Richmond,  a  Johns. 
{N.  Y.)  Cli.  51,  60;  Storra  ».  Baker,  6 
Johns.  (N.  Y.)  Ch.  169,  170;  Marshall 
V.  Collett,  You.  &  Coll.  238.  See  also 
Cockerville  v.  Cholmeley,  t  Russ.  & 
M.  418;  McCarty  v.  Decaix,  a  Russ.  & 
M.  6(4. 

Irratiilar  Judcnwut. — A  cause  was 
regularly  commenced  in  justice's  court 
by  service  of  notice  on  tlefendant.  and 
was  set  for  9  o'clock  a.  m.  Plaintiff 
appeared  soon  after  9  o'clock,  and  be- 
fore 10  o'clock,  defendant  not  having 
appeared,  the  justicestated  that,  as  there 
was  no  appearance  for  defendant,  he 
would  enter  judgment  for  plaintiff  by 
default  on  the  itemized  and  verified 
account  sued  on;  and  he  began  to  make 
the  entry,  but,  desiring  to  leave  town, 
he  closed  his  docket,  withou'  complet- 
ing the  entry,  stating  that  he  would  do 
what  further  was  necessary  on  his  re- 
turn in  the  afternoon.  Before  10  o'clock 
the  defendant  appeared,  examined  the 
docket,  found  no  judgment  entered  and 
the  justice  gone,  and  after  10  o'clock 
he    departed,    and    gave   the   case    no 
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flirther  attention.  At  ^  o'clock  p.m.  BUI  by  SurtUai  In  Sapltrla  Bond, 
of  the  Eame  day  the  justice  returned  Aftar  JuiIcidbiiV — A  bill  will  not  lie  bv 
and  completed  the  judgment  entry,  the  sureties  in  a  replevin  bond,  after  a 
Biecution  was  issued,  and  this  action  judgment  on  the  bond  in  the  suit  in 
was  to  enjoin  its  enrorcement.  Maid,  which  it  wa^;  given,  valid  on  its  face, 
that  the  judgment  was  irregular,  but  merely  upon  the  ground  that  the  Inter- 
not  void,  and  that  the  remedy  was  by  est  of  the  principal  in  the  goods  re- 
appeal  or  writ  of  error,  and  that  injunc-  plevied  was  that  of  B  partner  in  a  firm 
lion  would  not  lie  to  restrain  the  en-  insolvent  at  the  time  of  the  attachment, 
forcement  of  the  judgment.  Central  the  bill  not  being  good  aa  a  bill  of  re- 
lowa  R.  Co.  V.  Pieraol,  65  Iowa  ^;  view,  nor  aa  an  original  biil  to  Impeach 
Cooper  V.  Sunderland,  3  Iowa  114;  the  judgment  for  fraud.  Smyth  ;■. 
Morrow  p.  Weed,  4  Iowa  77;  Dlshon  Barbee.g  Lea  (Tenn.)  173. 
n.  Smith,  10  Iowa  312;  Ryan  i>.  VargB,  ContlnnftncB.— The  record  of  a  case 
37  Iowa  78.  in    a    justice's    court   showed   service, 

A  court  of  equity  cannot  enjoin  pro-  appearance,  and  a  continuance  by  coo- 
ceedings,  on  a  judgment  at  law  entered  sent  until  the  defendant  should  return 
against  the  complainant  on  the  verdict  from  certain  business,  and  that  then  the 
of  a  jury  taken  by  the  crier  of  the  case  should  be  called  at  once.  It  further 
court,  where  the  complainant  does  not  showedia  trial,  and  judgment  against 
allege  any  defence  to  the  proceedings,  defendant,  at  a  day  appointed  by  the 
although  he  does  show  an  IneHectual  justice,  but  it  failed  to  show  that  de- 
attempt  to  have  the  judgment  set  aside  fendant  had  returned,  that  he  had 
at  law,  Davis  v.  Delaware  Poor  Over-  notice  of  the  day  appointed  for  the 
seers,  40  N.  J.  Eq.  136.  trial,  or  that  he  was   present   at  that 

A  party  seeking  to  enjoin  the  collec-  time.  An  action  was  brought  to  re- 
tion  of  a  judgment  against  him,  ren-  strain  the  collection  of  that  judgment, 
dered  without  jurisdiction,  who  does  On  the  trial.  In  addition  to  the  record 
not  deny  the  indebtedness  or  allege  its  as  above  stated,  it  was  shown  that  de- 
payment  or  an  offer  to  pay  it,  will  be  fendaiit  had  been  back  several  times 
denied  relief,  on  the  ground  that  he  between  the  day  of  adjournment  and 
must  do  equity  as  the  condition  upon  the  day  of  trial;  that  his  attorney  was 
which  he  asks  equity.  Williams  v.  orally  notified  by  the  justice  of  the 
Httiie,  83  Ind.  303.  time  fixed  for  the  trial,  and  that  he  told 

Sdlef  Jksalmt   ExsoTitlon. — A   court  the  justice  that  his  client  had  no  defence, 

of  equity  will  not  interfere  to   restrain  and  to  go  ahead  and  render  judgment; 

the    sale    of   lands   under  an  execution  and  also  that  in  truth  there  was  no  de- 

Isaued  upon  a  judgment  at  law   which,  fence;  and  the  debt  was  a  just  one,  and 

though  irregular  or  void.  Is  not  inequit-  ought  to  be  paid.     Held,  that   whether 


Wilkin-  fused.      Devinney    v.    Mann,  34   Kan. 

son  V.  Rewey,  59  Wis.  E54.  6S3. 

A  court  of  equity   will  not  restrain,  PartiUon.— Where  the  defendant,  in 

by  injunction,  a  creditor  from   levying  a  petition  for  partition,   set  up  certain 

on  land   in   which  he   avers    that    his  equitable    defences,    which    were    dis- 

debtor  has  an  interest.    Walker's  App.,  allowed,  and  on  his  appeal  the  decree 

113  Pa.  St.  579.  was  reversed  and  the  cause  remanded. 

Told  JnOsnant. — Where  a  court  has  and  pending  the  appeal  the  defendant 

no  jurisdiction,   all   proceedings   in    the  filed  a  bill  in   equity    against    the   peti- 

cause  are  void  ab  initio.  The  judgment  tloner,  setting  up  the  proceedings  under 

and  execution  thereon  are  void,  and  the  the   petition   and   the    same    equitable 

defendant    could    maintain   suit  against  matters  relied  upon  as  a  defence  in    the 

the  officer  selling   his   property   under  proceeding  at  law,  and  praying  for  an 

the  execution  as  a   trespasser,   and  the  injunction  to  restrain  further  proceed- 

title  of  the  purchaser  at  the  execution  ings  under  the  judgment  at  law,  and  for 

sale  would  he  valueless.      The  remedy  a  partition  according  to  the  equities  of 

at  law  Is  ample  and  adequate  in  such  the   parties;   keld,    that    the   bill   wns 

case   and  equity  will  not  interpose  to  properly    dismissed   on   demurrer,   t^e 

enjoin   the   enforcement   of   the  Jud^-  judgment  at  law,  as  to  the  defences  in- 

ment.     St.  Louis  etc.   R.  Co.  f.  Rey-  terposed,  being  conclusive  until  reversed 

nolds,  89  Mo.  146.  In  »  direct  proceeding  for  that  purpose, 
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and   that   where   an  appeal  wa«  taken  hU  acta,  If  they  could  be  relted  on  bjr 

the  partj  muRt  abide  the   result  of  It.  the    complainant,    would     be    in     the 

llnpkrns  V.  Medley,  99  III.  509.  nature  of  a  defence  under  a  licence,  or 

Appeal  Kot  Tkkan. — Equity  will  not  by  way  of  estoppel,  which  were   legal 

relieve   against  the   enforcement   of  a  defences  in  an  action  of  trespass,  and 

juRtEce's    judgment     from    which     no  could  be  set  up  in  the  suit  at  law,  and 

appeal  was  taken,  unless  the  defendant,  to  the  extent  of  their  legitimate  protec- 

without  his  own  or  his  agent's  negli-  tion  could   be  made  available  in    that 

gence    has   been   hindered   by  fraud    or  suit.       That  as   to   their  constituting  a 

-accident  from  availing  himself  of  his  reason  for  equitable  relief  and  injunc- 

■defence.     Kelteher  t>.  Boden,  sj   Mich,  tion,  on  the  ground  that  the  M.  C,  Co. 

395.  should  berestrained  from  proceeding  at 

TTIrtB^ — D  and  the  Maryland  Coat  law,  because  of  the    rule  of  damages 

'Co.,  by  deed  of  exchange,  conveyed  to  which  must  there  prevail,  and  that  the 

'each  other  certain  adjoining  parcels  of  court  of  equity  must  talte  jurisdiction  ol 

coal  land.     D  afterwards  conveyed  by  the  question  of  damages,  giving  only 

deed    to    the    Atlantic    and    George  s  such  as  were  measured  by  Sie  value  of 

Creek  Consolidated  Coal  Co,  the  same  the   coal   in   its   native   tied;  the  court 

land  obtained  by  him  from  (he  Mary-  knew  of  no  principle  for  such  jurisdic- 

land  Coal  Co.     Subsequently  the  M.  C.  tion  on  the  facte  of  this  case.     Atlantic 

Co.  sued  the  A.  and  G.  C.  C.  C.  Co.  for  etc.  Coal  Co.  v.  Maryland  Coal  Co.,  61 

mining   coal  on  the  land  conveyed  to  Md.  135. 

the  M.  C.  Co.  bv  D.  Whereupon  the  In  May,  1878,  the  appellant  filed  a 
A.  and  G.  C.  C.  C.  Co.  filed  a  bill  bill  for  an  injunction  against  the 
against  the  M.  C.  Co.  for  an  injunction  appellees  to  stay  execution  of  a  judg- 
4o  restrain  the  prosecution  of  said  suit,  ment  obtained  by  them  against  the 
-and  for  specific  performance,  and  other  appellant  at  the  December  term,  1877, 
relief.  The  A.  and  G.  C.  C.  C.  Co.  of  the  circuit  court  for  Baltimore 
claimed  that  the  land  conveyed  to  D  county,  and  for  general  relief,  on  the 
•did  not  contain  the  quantltj  and  quality  alleged  ground  that  an  agreement  was 
of  coal  it  was  intended  he  should  made  between  the  attorneys  of  the  re- 
receive,  and  that  by  mistake  the  land  spcctiveparties  toextendthetimetill  the 
conveyed  to  D,  as  described  in  the  deed  ijth  of  March,  1878,  for  having  a  bill  of 
-of  exchange,  did  not  Include  the  locus  exceptions  signed,  as  the  prayers  had 
in  quo,  and  that  by  a  true  location  the  been  lost  and  time  was  needed  for  pre- 
.alleged  trespasses  complained  of  in  the  paring  the  exceptions,  and  that  through 
suit  at  law  were  committed  on  the  the  act  of  the  appellees'  attorney,  the 
'liind  that  should  have  been  originally  judge  to  whom  the  bill  of  exceptions 
.conveyed  by  the  M.  C.  Co.  lo  D.  It  {finally  agreed  upon)  had  been  mailed 
waa  alleged  by  the  complainant  that  it  was  induced  not  to  sign  it.  The 
had  been  agreed  that  the  M,  C.  Co.  by  appellees'  attorney  denied  the  malerisl 
R,  its  agent,  should  aurvej-  and  lay  oil  averments  of  the  bill.  It  appeared 
for  D  the  land  to  be  conveyed  to  him,  from  the  testimony  that  the  time  was 
and  that  to  conducting  its  operations  limited  to  the  14th  of  March  inclusive, 
nder  the  purchase  from  D,  the  and  that  through  the  fauK  of  the 
boundaries  of  the  land  not  being  appellant's  attorneys  the  bill  of  excep- 
sufficiently  marked  by  visible  calls  in  tions  did  not  reach  the  judge  till  the 
R's  survey,  S,  the  complainant's  engi-  igth  of  March.  Held:  i.  That  the 
neer,  applied   to   R   to   show   him   the  complainant  was  without  any  equitable 

■  outlines.  In  order  that  no  trespass  might  claim  to  relief;  and  that  the  injunction 
be  committed,  and  that  R  (since  dead),  could  not  be  granted.  2.  That  under 
in  the  capacity  of  agent  of  the  M.  C.  (he  prajer  for  general  relief  the  com- 
Co.,  pointed  out  the  lines,  and  that  the  plainanl   was   not   entitled   to  have   a 

.coal    which    waa    the   subject    of   the  compulsory  writ  requiring  the  judge  to 

miction  of  trespass  was  taken  within  the  sign   and   seal   the  bill  of   eicepUons. 

lines  of  the  complainant's  lands  as  so  Rupperlhberger     i'.     Clark,     53     Md. 

pointed  out  by  R,  and   that  if  in   fact  402. 

■  there  was  a  trespass,  it  was  due  to  the  Pr»otlo«.— In  a  suit  to  enjoin  a  judg- 
acls  and  statements  of  said  R.  The  ment  on  the  ground  of  surprise,  the 
mistake  was  denied  by  the   M.  C.  Co.  court,  without  setting  aside  the  judg- 

'On  appeal  from  an  order  dissolving  a  ment,  examined  into  the  merits  of  the 

preliminary  injunction  which  had  been  original  case,  and  finding  that  there  was 

granted,  It  was  hetd  that  the  effect  of  no  valid  defence,  refused  tbelnjunctlon. 
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A  court  of  equity  has  no  jurisdiction  to  relieve  a  plaintiff 
against  a  judgment  where  the  case  in  equity  proceeds  upon  a 
ground  equally  available  at  law  and  in  equity,  unless  the  plain- 
tiff   can  establish  some  equitable    ground    for  relief,'    such   as 

V.  Otoe  Co- 9  Neb.  324;  Slack !>.  Wood. 
9  Gratl.  (Va.)  40;  Erie  Canal  Co.  v. 
Lowle.  s  Clark  (Pa.)  464;  Smith  r. 
Mayor,  1  Leg.  Gaz.  R.  86;  Vanarsdalen 
V.  Whitaker,  31  Leg.  Int.  (Pa.)  196: 
Ashton  r.  Parkingon,  8  PhJIa.  (Pa.) 
338;  s.  c,  I  Leg.  Gaz.  (Pa.)  99;  Wright 
w.  Eaton,  7  Wis.  595;  Ablcman  i/.  Roth. 


Held,  a  proper  method  of  procedure. 
The  comi>1aiiiant  was  not  en  titled  to 
have  the  judgment  first  aet  aside  and 
his  defence  then  tried  bv  a  jury. 
Philips  V.  Samuel,  76  Mo.  6«. 

1.  Lockard  v.  Lockard,  16  Ala.  423; 
Watt  V.  Cobb,  3^  Ala.  530;  Foster  v. 
State  Bank,  17  Ala.  frjz;  Bentley  v. 
Dillard,  6  Ark.  79;  Dugsn  v.  Cureton, 
I  Ark.  31;  Andrews  i/.  Fenter,  1  Ark. 
186;  Watson  V.  Palmer.  5  Ark.  501; 
Hempstead    v.    Watkins,    G  Ark.    317; 


Menifee   v.   Ball,  7   Ark.  i;2o;  Conway    defence 


Injunction  will  not  be  granted  where 
■ery  matter  stated  in  the  bill  can  be 
fully  available   in   aniwer  and 


Ga,  398;  Tavlor  v.  Sutton,  i;  Gi 
Bellamy  v.  "Woodson.  4  Ga.  175;  Rob- 
bins  V.  Mount,  3  Go,  74:  Veiimun  v. 
Davis,  35  111.568;  Skinner  IT.  Deming, 
2  Ind.  5e;8;  Johnson  -v.  Lyon,  14  Iowa 
43:;  Sm'llh  V.  Short,  ii  Iowa  523;  Cen- 
tral Iowa  R.  Co.  !■.  Moulton  &  A.  R. 
Ca,  57   Iowa   349;   Crawford  v.  Paine, 

366;  Minor  i>.  Stone,  1  La.  An.  283; 
McRae  I'.  Purvis,  12  La.  An.  85;  Lee 
T.  Hubbelt,  20  La.  An.  551;  Hendrick- 
son  ».  Hinchley,  17  Hoi.  (U.  S.)  443; 
Glenn  v.  Fowler,  8  Gill  &  J.  (Md.)  340; 
Huston  V.  Ditto,  ao  Md.  305;  Little  v. 
Price,  I  Md.  Ch.  135;  Smith  v.  Walker, 
16  MisB.  (SSmed.  &  M.j  131;  Fanning 
T-.FarrnerB'elc.Bank,  16  Miss.  (8Smed. 
&  M.)  139;  Cole.  V,  Hundley,  16  Miss. 
(S  Smed.  &  M.)  47^;  Love  t'.  Pass,  31 
Miss.  (14  Smed.  &  M.)  i^S;  Youngue 
V.  Billups.  23  Miss.  407;  Meek  v.  How- 
ard, 18  Miss.C  10  Smed.  &M  )  50a;  Bran. 


111.  378;  New  York   D.   Co.  V.  Ameri- 
can  etc.   Co.,    II    Paige   (N.   Y.)  384; 
Powell    1:    Chamberlain,   22   Ga.  123; 
Hewitt  V.  Kuhl,  10  C.  E.  Green  (N.  J.) 
24;    Gibson    v.    Moore.   23   Tex.   611; 
Hardlnge  v.  Webster,  1   Drew   &  Sm. 
tot;    Heath   i<.  Heath,  9   Ir.   Eq.  635: 
249;   Crawford  v.  Paine,     Olmstead's    Appeal,    86    Pa.   St.   284; 
Faulkner   it.    Campbell,     Worms   v.   Mellier,   L.  R.,  16  Eq.  554; 
Krcichbaum   -o.   Bridges,  i     Anderson   r,  Dowling,  11  Ir.  Eq.   590. 
Shricker   v.  Field,  9    Iowa     Contra.  Bullitt's   Exrs.    v.    Songster's 
'         ■  "        Admrs.,  3  Munf.  (Va.)  55. 

It  is  a  familiar  principle  that  courts 
of  equity  will  not  interpose  by  injunc- 
tion to  restrain  the  enforcement  of  a 
judgment  at  law,  where  the  rights  of  t)ie 
complainant  might  have  been  enforced 
and  protected  in   the  trial  a 


i   in   > 


1   fraud,   accident  or  mistake 
vened   to   deprive  him  of  his 
rights  in  the  legal   forum.     Hopkins  et 
ttl.v.  Medlev  tt  al.,  99  111   509. 

On  a  creditors'  bill  filed  by  the  cred- 
itors  of   a   testator,  certain  real  estate 
was  sold  to  B.     The  property  thus  sold 
had  been  devised  by  the  testator  to  one 
for  life,  and  at  her  death  to  the  young- 
est son  of  each  of  two   brothers  of  the 
testator    who   might     be    living    at  the 
death  of  said  devisee  for  life,  as  tenants 
In   common   in   fee.     G,  who   was   the 
youngest  son  of  one  of  said  brothers, 
was  not   made  a  party  to  the  creditors' 
bill,  and  aOer  the  death  of  the  tenant 
for  life  he  sued  B  in  ejectment  for  one 
Ta&A,  9  Paige  (N.'  Y.)     half  of  said  land.  On  a  bill  filed  against 
I'.   Bangs,  9   Paige  (N.     G  by  B  to  restrain   the  proceedings  in 
i?.)   578:   Vilas   r.  Tones,  10  Paige  [N.     ejectment,  on  the  ground   that  through 
Y.):^;s.c.,l    N.  V.274 ^.    .       -   .  .  . 


'.  Green,  7   Humph.  (Tenn.)  130; 
•ohns.  (N.  Y.)  Ch. 

■  Briggs'.  3  Hoi  , 
Pr.  65;  Wordsworth  v.  Lyon,  5  How. 
(N.  y.)  Pr.  463;  B.  c,  I  Code  R.  (N. 
Y.)  N.  S.  163;  Rathbome  ».  Warren, 
10  Johns.  fN.  Y.)  ^87;  HamT-.  Schuv- 
ler,  I  Tohns.  (N,  V,)  Ch.  140;  Rogers 
I'.  Rathbun,  i  Johni..  (N.  Y.)  Ch.  367; 
Tupper  w.  PoweU,  1  Johns.  (N.  Y.)  Ch. 
369;  Savage 
578;   Patersr 

;  Marine  I1 


mistake  G  had  not  been  made  a  party 
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sale,  and  that  although  not  a  party  the  that  Rtich  grantor   i«   insolvent;  that  ;i 

properly  was  liable  for  the  debts  of  the  suit  is  now  pending  against  the  partic* 

deceased,  in   preference  to  the  rights  of  to   this   action   and   the  mortgagee,  bv 

the  devisee,and  that  G  had  his  remedj-  parties  claiming  a   paramount  title,  lor 

over  against  the  other  devisees  for  con-  the  purpose  of  settling  the  question  of 

tribution,  it  was  Jteid  that  the  bill  did  title  to  the  land   conveyed  by  the  mort- 

not  show  anv  defence  to  (he  suit  which  gagee,  and  asking  that  the  action  upon 

could  not  be' availed  of  in  the  action  at  the  note   and   mortgage   be   restrained 

law,  and  did  not  present  a   case  for  re-  and   delayed  until  the  determination  of 

lief  by  injunction.    Bowen   i:  Gent,  54  the   suit   in   relation  to  the  title,  is  suf- 

Md  ';58;  Harrison  z'.  Nettleship,  I  Myl.  ficient    on    demurrer.     In    such    case 

&    k.   42.;;    Protherte    v.    Forman,    2  equity   will   enjoin   the    proceeding  to 

Swanst.  117.    The juiisdictionof equity  enforce    collection    of    the    note    and 

does  not  arise  from   Ihe  mere  fact  that  mortgage  until  the  result  of  the  suit  for 

a  party  has  failed   to   make  hia  defence  the   determination   of   the   title   to  the 

at   law.    Ware  v.   Horwood,    14   Ves.  lands  purchased  is  ascertained.     Fehrle 

SI ;  Scott  V.  Nesbilt,  i  B.  C.C.  641;  u.  Turner,  77  Ind.  j;30 
Connor  1:  SherilT,  30  La  An.  j>t.  Where  a  complaint  to  enjoin  the  sale 
I,  441;  Chadwell  T'.Jon^n.  2  Tenn.  Ch.  of  land  on  an  execution  alleged,  not 
fijj;.  only  that  the  plaintiff  in  the  eiecution 
PI  null-IP — Equity  will  interfere  to  had  receipted  the  same,  but  tliat  the 
restrain  an  adverse  party  from  availing  judgment  had  been  actually  paid  in  full 
himself  of  B  judgment  where  there  are  and  returned  satisfied  nearly  three 
any  facts  which  prove  it  to  be  against  years  liefore  the  complainant  bought 
conscience  to  execute  such  judgment,  the  land  and  took  possession  of  it  and 
and  of  which  the  injured  party  could  paid  for  it,  and  that  at  the  date  of  such 
not  have  availed  himself  in  a  court  of  purchase  there  was  no  judgment  IJen  or 
law,  or  of  which  he  might  have  availed  other  incumbrance  On  the  property,  a 
himself  at  law,  but  was  prevented  by  demurrer  for  want  of  sufficient  facts 
fraud  or  accident  unmixed  with  any  should  be  overruled.  Whitehill  i'. 
fault  or  negligence  in  himself  or  agents.  Fauber,  97  Ind.  169 
Fisher  v.  Greene,  5  Colo.  541,  Where  a  bill  to  enjoin  the  levy  of  a 
To  entitle  the  plaintifl^to  the  aid  of  mortgage^  yii.  on  certain  goods  alleged 
the  court  by  way  of  injunction  to  re-  that  the  goods  covered  by  the  mortage 
strain  proceedings  at  law,  the  substance  had  been  destroyed  by  fire,  and  that  the 
of  the  ground  of  relief  must  not  only  stock  against  which  the  fi  fa.  was  pro- 
be fiiily  alleged,  but  the  bill  must  show  ceeding  was  not  covered  by  the  mort- 
grounds  upon  which  the  action  at  taw  gage,  and  the  alSdavitc  submitted 
may  be  sustained;  or  otherwise  the  bill  showed  that  the  present  stock  was  not 
is  demurrable.  In  other  words,  the  bill  entirely  covered  by  the  mortgage,  if 
must  show  a  real  necessity  for  coming  any  part  thereof  was  so  covered,  Ihe 
K>  the  court  for  the  injunction.  Worth-  chancellor  should  have  granted  an  in- 
fngton  I".  Lee,  61  Md.  530  junction   until   the   final  hearing.     Lji- 

A  bill   in   equity,  brought  to  restrain  nier  v.  Adams,  ji  Ga   145 

the   collection  of'  a  judgment,  will  be  Where,  in  a  suit  to  enjoin  Uie  sale  n( 

dismissed  when  every  question  involved  the  plaintiffK  lands  upon  an  execution 

was   litigated   in  the   suit   at  law — the  against    another,     Ihe     complaint,   by 

pleadings    permitting   it,   and    the   evi-  reason  of  dates  being   in  blank,  fails  t'o 

dence  the  same,  except   more  in  detail,  show  that   the   lands  are  not  subject  to 

Continental  Ins.  Co.  ;■.  Currier,  58  Vt.  the  execution,  it   is   bad  on  demurrer, 

jlo.  First  Nat    Bank  r  Deitch.  83  Ind.  131. 

In  an  action  by  the  assignee  of  a  note  Oontrftot  OItmi  In  Ewmw. — Injunc- 

and  mortgage  given  for  purchase  money  [Ion  will  He  to  restrain  an  action  on  a 

of  real  -estate,  a  cross  complaint,  alleg-  contract   delivered   in   violation  of  an 

ing  that  the  mortgage  sought  to  be  fore-  agreement   to   hold   it   in  escrow  until 

closed  embraced  other  lands  than  that  certain  changes  In   it  had  been  made, 

for  the   purchase   money  of  which  the  Wyckoffi'.  Victor  S.  M.  Co.,  43  Mich. 

notes   sued   on   were    given;   that    Ihe  309. 

grantor   to  whom   the    mortgage    and  futlUon. — If  one  tenant  in  common 

notes  were   given,  and   by   whom  they  of  lands  erects  valuable  improvement* 

were   assigned,  conveyed   a   portion  of  thereon,  with  the  express  authority  or 

the   real   estate  described  in  the  mort-  knowledge  and  implied  consent  of  hi' 


gage,  with  covenants  of  warranty,  and     cotenant,    a    court    of  equity    will,   in 
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decreeing  partition,  j^ve  htm  the  bene-  dotermined   in   the   ftrft.   was  not  Ruclt 

fit  of  his  improvements,  by  assigning  to  negligence    on    bant    injunctive    relicl'- 

him   that   pan  of  the  lands  on  which  Walker  v.  Heller,  yo  Ind.  198. 

they   are  situated;   and  the   claim   lor  Wlwr*  Thara  Vai  a  Safaaco  Rt  L»w. — 

such   improvements  gives    a   court   of  While,  as  a  general  rule,  where  a  party 

i-quttj  jurisdiction  to  enjoin,  at  hifi  in-  has  an  adequate  remedj'  at  law,  a  court 

—  ce.  proceedings  before  the   probate  of  equity  will  not  intervene,  vet  when- 

e  asking  a  sale  for  division.     Wil-  equity   has   acquired  Jurisdiction  uf  .i. 

on  V.  Stuart,  74  Ala,  19S.  case,  such  as  a  bill  for  partition  of  land. 

flpaeUc  ParforauLnoa. — A,    as   maker  and  to  have  a  written  contract  nrspcct- 

and  endorser,  was  liable  to  B  upon  two  ing  other   lands   specifically    enforced, 

notes.     A,  being  unable  to  continue  his  the  court,  on   decreeing   the   equitublc- 

buhineas,   arranged-  to  carry   it   on  by  relief  sought   in   that   regard,  may  also 

s  of  an  incorporated  company,  and  enjoin  the  enforcement  of  a  judgment 


judge  oi 


agreed  with  B .  to  pay  one  o' 
lo  obtain  for  B  the  privilege  of  sul 
scribing  for  stock  in  the  incorporatt 
company,  and  to  receive  from  Ban 
IcMc  of  B  's  claim  on  the  other  not 
SubiieqiKntlj  just  before  the  statute  1 
limitations  ran  against  A's  liability  c 


the  a: 


It  of  the  two  forn 


without    prejudice   to    the    agreement    forty  shar 


^igainst  the  complainant  in  a  forcibk- 
delainer  suit  for  poERession  of  the  land. 
although  he  might,  have  defended  that 
suit  Buccesefully  at  law.— McDowell  :■- 
McDowell,  114  111,  .'55. 

Proparty  WUoIi  the  FlaintUT  Cannot 
DallTsr. — A  judgment  was  recovered  by 
a  railroad  company  on  a  subtcriptioit 
■' —  eight  of  its  first  tnortgage  bonds  and 


B  put  the 
suit,  and  A  Bled  a  bill  in  equity  to  en- 
join the  suit  and  to  obtain  specific  per- 
fortnance  of  the  agreement  Held,  or 
demurrer,  that  the  bill  should  be  sus- 
tained.    Baker   v.   Hawkins,   14   R.   I 


of  i 


stock,   which  i 


rds  unable  to  give  through  i 
own  default,  having  parted  with  them, 
its  mortgage  having  been  foreclosed 
and  the  company  becomelnsolvent.  The 
judgment  debtor  sought  by  bill  to  have 
the  collection  of  the  judgment  enjoined 
imtil  the  bonds  and  stock  should  be 
Appaftl.  —  A  deposited  in  court  for  him.  tletd,  that 
brought  an  action  against  B  upon  a  he  was  entitled  to  some  relief,  but  not 
promissory  note,  and  the  court,  after  to  the  extent  sought,  as  the  bonds  and 
trying  the  cause  and  making  its  finding  stock  could  not  be  delivered,  but  that 
in  favor  of  B,  permitted  A  to  dismiss  he  was  entitled  to  have  the  actual  value 
the  action.  Thereupon  B  appealed  of  the  proportionate  share  of  the  eight 
from  such  judgment  of  dismissal  to  the  bonds  credited  upon  the  judgment.  In 
supreme  court-  The  cause  was  re-  such  case  the  company  would  be 
versed,  and  judgment  was  thereafter  chargeable  only  with  the  value  of  the 
rendered  by  the  circuit  court  upon  Its  bonds  at  the  lime  it  disposed  of  them — 
finding  in  favor  of  B.  Pending  such  not  their  face  value  or  purchase  price, 
appeal,  and  before  such  reversal,  A  Galena  etc- R- Co.  i'- Ennor,  116  111.  i;5. 
brought  another  action  against  B,  upon  Blaetmant. — A  bill  to  enjoin  an  eject- 
the  same  note,  recovered  judgment,  and,  ment  suit  and  to  transfer  the  litigation 
after  the  reversal  and  rendition  of  the  to  the  chancery  court,  vrhich  shows 
judgment  in  favor  of  B,  sued  out  an  ex-  that  the  complainants  claim  the  land  as- 
ccution  upon  the  judgment  so  recovered  sub-vendees,  under  a  sale  made  by 
by  him,  whereupon  B  brought  an  order  of  the  county  court  upon  the  peti- 
action  to  enjoin  the  collection  of  such  tion  of  a  guardian  against  his  infant 
judgment.  Held,  that  the  finding  in  ward,  and  asks,  in  the  event  the  sale  be 
favor  of  B  entitled  him  to  a  judgment  declared  void,  that  complainants  bo 
which,  when  rendered,  conclusively  subrogated  to  the  rights  of  the  original 
established  a  complete  defence  to  an  purchaser  for  so  much  of  the  purchase 
action  upon  the  note,  and  as  B  had  no  money  as  was  expended  for  the  benefit 
opportunity  to  avail  himself  of  such  of  the  ward  or  paid  to  her,  and  for  a 
defence  during  the  pendency  of  the  recovery  against  the  guardian  for  the 
second  action,  the  judgment  not  then  rehidue,  contains  equity  and  cannot  be- 
having been  rendered,  the  court  will  dismissed  on  motion;  but  the  court 
perpetually    enjoin    the    collection    of    ought  not   to   take   jurisdiction  of  the- 


Kuch  judgment.     Held,  also,  that  a 
ure  to  aslc  for  a  stay  of  proceedings  o 
the  second  action  until  the  appeal   wa 


•al  contest  nor  enjoin  the  proeecution 
of^  the  suit  at  law,  except  upon  the- 
terms  of  giving  judgment  at  law  to  be 
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deall   n-ith   a;  the   court   might  order,  pari  of  the  purchase  mone^.  the  [egal 

Trousdale   v.  Maxwell,   6  Lea  (Tenn.)  title  being  taken  in  the  name  of  a  third 

1^1.  person,  and  seeks  to   enjoin   a.  sale  of 

WUA't  FTOpArtr- — The  allegationEJna  them     under     execution    against     her 

bill,  bj  the  wife  against  the  judgment  husband.     Caldwell  v.  Lawler,  70  Ala. 

f-reditors  of  the  husband,  that  property  291. 

levied  upon  by  them  as  the  husband's,  Lands  were  sold  by  3  third  person  to 

ivas  property  purchased  with  her  own  defendant's  wife,  who  is  alleged  to  have 

means,  and  that  she  always  was.  and  purchased   with  the  husband's  money, 

still  is,  the  owner  thereof,  is  a  sufficient  and  to  hold   the  premises  in  trust  for 

iillegation  of  a  separate  property  in  her,  him.     Complainant    recovered   a  judg- 

:ind  while,  according  to  the  rule  pre-  ment   at    law    against    defendant    and 

\  ailing  in  this  State,  she  is  to  be  held  to  levied  on  the  prcmiGes  and  bought  them 

full    and    strict    proof   of   a    separate  at    the   sheriff's   sale.      Thereafter   he 

jiroperty,  the  chancellor  should  in  such  entered  into  possession  and  attempted 

lase  grant  an  injunction.     Fairchild  v.  to  occupy  and  cultivate  them.     Held, 

Knight,  i3  Fla.  770,  that   this   court   would   not  enjoin   an 

A  court  of  equity  has  jurisdiction  to  action  of  trespass  brought  by  defend- 

I'Utertaln    a    bill,  nled    by   a    married  ant's  wife  against  him.     Cox  i>.  Gruver, 

woman   in  possession  of  her  Beparate  40  N,  J.  E^.  473. 

real  estate,  to  restrain  repeated  actions  Fropartr     Bxemitt. — Jurisdiction      is 

«f  ejectment  by  a  purchaser  at  sheriff's  properly  exercised  to  prevent  the  sale, 

sale  of  said  property  under  a  judgment  under  an  execution   issued  on  a  judg- 

ngain  St  her  huB  band,  where  such  actions  ment  of  a  justice  of  the  peace, of  property 

are  brought,  not  in  good  faith,  and   (b}'  exempt    under   law   from    forced   sale, 

means  of  voluntary  nonsuits)   are  not  Stein  v.   Frtcberg,  64  Tex.  371;  Alei- 

proseculed  to  judgment,  bu t are  brought  anderw.  Holt,  jg  Tex.  J05.    Jurisdiction. 

And  threatened  with  the  alleged  intent  when   once   thus   obtained,   should    be 

*>f   compelling    the    payment    of    her  exercised  to  finally  determine  the  rights 

husband's  debt.     Thompson's  App,,  107  involved  under  the  issues  made;  and,  if 

Pa.  St.  5S9.  necessary,  to  perpetuate  the  injunction. 

On  a  bill  filed  by  a  married  woman  Stein     v.     Frieberg,     64     Tex.     271; 

for     an     injunction     to     restrain     an  Willis  11.  Gordon, «  Tex.  343;  Witt  v. 

■execution  issued  against  her  husband,  Kaufman,  15  Tex.  Sup.  384. 

nnd    levied    upon    personal     property  The  levy  upon   land  exempt  by  law 

which  she  claimed  to  be  hers,  it  was  from  levy  and  sale,  and  advertising  the 

irld,  that  conceding  that  the  husband  same  for  sale  to  satisfy  an  execution, 

was  acting  as  the  agent  of  the  wife,  and  constitute  such   an   attempt  to  cast  a 

that  the  note  upon  which  the  judgment  cloud  upon  the  title  as  to  give  a  court 

was   founded,   and   the   execution   was  of  equity  jurisdiction  to  enjoin  the  sate. 

issued,  was  given  for  cows  purchased  Lewton  r.  Hower,  iS  Fla.  S71. 

for  her  use,  and  taken  to  her  farm,  such  Where  a  judgment  debtor  applied  for 

*;ows  became  her  property,  and  it  was  an   injunction    to    restrain   the   sheriff 

hut  equitable  and  jusl  that  she  should  from   selling   a  contingent   interest  tn 

pay  for  them,  and  the  execution  ought  land,  which  was  not  liable  to  be  sold 

not    to    be    enjoined   at   her  instance,  under  execution,  it  was  held  that   the 

Krdman  V.  Rosenthal,  60  Md.  311.  injunction    should   have  been   refused. 

A   married   woman   may  enjoin   the  Bristol    v.     Hollyburton,  93    N,    Car. 

execution  creditors  of  her  husband  from  384. 

selling  lands,  the  title  whereof  stands  BxaoHtion  Skis. — A  court  of  chancery 

in  his  name  but  which  were  bought  by  will  entertain  an  original  bill  to  enjoin 

him,  Joitajfifi;.  for  her,  and  paid  for  with  its   own   execution    in   a   proper  cas«. 

hermoney.    Cass  v.  Demarest,37  N.  J.  Anderson  v.  Mullenix,  5  Lea  (Tenn.^ 

Eq,  393.  287. 

The   court  will  not  intertere  at  the  As  a  general  rule,  before  equity  will 

of  a  party  who  has  only  an  restrain  the   collection   of  a  judgment 

e  title,  which  is  not  cognizable  rendered  by  a  court  of  competent  juris- 

nhta  it  appears  that  the  sale.  If  diction  after  legal  and  personal  service, 

mated,  will  not  cast  a  cloud  on  it  must  affirmatively  appear  that  there 

le,    nor    otherwise    Injuriously  is  a  valid  defence  to  thecauseof  action, 

is   rights;   as,   where   the   wife  Muse  n.  Wafer,  19  Kan.  179, 
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an   execution   against   one  person,  the  rights  of  partnership  creditors,  as  a  ruli- 

litle  to   which   Is  claimed  by  another,  in  equity, aresuperiar to thoseorthein- 

for  the  nason  that  such  a  sale  will  not  dividual  creditors,  yet  the  court  will  not 

prejudice   the  rights  of  the  Intter.    To  enjoin    where    equities    are    equal,   or 

warrant  resort  to  the  restraining  power  where,  as  in  this  case,  it  docs  not  clenrly 

of  the  court  the  case  must  present  some  appear,  by  allegation  or  proof,  that  the 

recognized  ground  for  equitable  relief—  partnership  indebtedness  enisled  at  tie 

iVaud  or  irreparable  injury.     American  time  the  froferty  was  seized  on  exeru- 

etc.  Co.  i>.  School  Trustees,  35  N.J.  Eq.  tio».     Lamoille  etc.  R.    Co.  f.  Bixby, 

>8i.  S5V..  i35- 

A  bill  to  restrain  a  sale  on  execution  On  the  foreclosure  of  a  mortgage  on 
in  a  proceeding  at  law  against  a  third  a  factory  it  was  decided  that  the  morf- 
peison  will  hardly  lie  when  the  only  gage  did  not  cover  certain  machinerv 
equity  complainant  asserls  is  that  he  is  therein  on  which  the  defendant,  as  a 
a  AaHajfrfe  purchaser.  Manistique  etc.  judgment  creditor  of  the  mortgagor. 
.  Co.  V.  Lovejoy,  55  Mich.  tSg.  had  levied.  Thereupon  the  defendant 
Equity  will  not  interfere  to  impound  sold  that  machinery  under  his  eiecu- 
property  or  tie  up  interests  after  an  ex-  tionand  bought  il  himteir.  Afterwards 
ecution  sale  thereof  in  order  to  eslab-  the  complainant  appealed  from  the  dc- 
lish  a  lien  thereon  under  attachment  cision  as  to  the  machinery.  Hrld,  that 
proceedings  that  have  not  even  reached  complainant  was  entitled  to  an  injunc- 
a  judgment.  Rollins  v.  Van  Baaten,  tion  restraining  the  defendant  from  diF'- 
56  Mich.  610.  posing  of  the  machinery  pending  Iht- 
But  when  a  decree  for  the  sale  of  appeal,  and  to  have  a  receiver  therefor 
land  has  remained  unexecuted  for  four-  appointed  u^n  giving  the  defendant 
teen  yean  and  a  petition  or  bill  is  filed  proper  security.  Penn  Mutual  etc.  Co, 
by  the  debtor  asking  Che  enjoining  of  v.  Semple,  38  N.J.  Eq.  314. 
such  sale  of  his  lend  because  the  debt  Where  a  wi  e  sought  to  enjoin  tlie 
for  which  the  land  had  been  decreed  to  sale  of  her  husband's  laud  on  the 
be  Bold  had  since  the  decree  been  paid  grounds  Chat  she  had  an  interest  of 
in  full,  and  the  truth  of  the  facts  stated  I965  principal  in  the  fi.  fa.,  that  the 
in  such  bill  are  sworn  to  by  the  debtor,  holder,  who  was  a  transferee,  had 
the  court  should  enjoin  such  sale  until  knowledge  of  her  interest,  that  she  was 
(he  further  order  of  the  court,  and  unable  to  bid  on  the  property  and  de- 
should  refer  the  cause  to  a  commissioner  sired  to  have  the  sale  restrained  until 
to  ascertain  what  if  anything  is  still  she  coutd  contest  her  rights  with  the 
due  on  such  debt.  Buster  -v.  Holland,  holder,  there  was  no  abuse  of  discretion 
27  W.  Va.  510.  in  refusing  to  restrain  the  sate,  but  or- 
After  the  adjournment  of  the  term  at  dering  a  sufficient  amount  to  secure  her 
wliich  a  judgment  is  rendered  against  a  rights  to  tie  retained  by  the  shenlT  until 
garnishee  he  cannot  have  in  an  inde-  further  order.  Thomas  x:  Wilkinson, 
pendent   proceeding    an   injunction   to  65  Ga.  40J. 

prevent   the  enforcement   of  the  judg-         A  bill  in  equity  will  not  lie  to  restrain 

ment,  except  upon   facts   which   show  the   sale   of  chattels   under  execution. 

the  cleareat  and  strongest  reasons  for  unless  it  shows  that  some  damage   will 

the  interposition  of  a  court  of  equity,  result  to  the  olaintifT  not  fully  remedia- 

Nevins  v.  McKee.  61  Tex,  413.  ble  at  law.     Stillwell  v.  Oliver,  35  Ark, 

The  defendant  railroad  and  tbe  orators  1 8*. 
under  a  partnership  arrangement  were  Where  there  is  an  absolute  judgment 
operating  the  three  lines  of  road.  De-  for  a  sum  of  monev,  with  no  restriction 
fendant.B,  obtained  a  judgment  against  in  its  terms  as  to  the  manner  or  medium 
the  defendant  railroad  for  injuries  re-  of  payment,  or  as  to  the  time  or  mode 
ceived  through  its  neglect,  not  knowing  of  enforcing  it,  and  its  enforcement  by 
of  the  partnership.  He  levied  his  exe-  regular  levy  and  sale  is  sought  to  lie 
cuHon  on  en  engine,  tender  and  bag-  enjoined  because  violative  of  a  cotcm- 
gage  car  owned  by  the  three  companies,  poraneous  written  contract  modifying 
and  the  same  were  sold  to  his  agent,  L;  its  ordinary  legal  effect,  the  discretion 
and  he  had  also  levied  upon  another  en-  of  the  chancellor  in  refusing  the  injunc- 
gine  owned  by  the  same  companies  and  tion  will  not  be  controlled,  itnotappear- 
had  advertised  it  for  sale  when  he  was  ing  thata  breach  of  the  contract  (grant- 
enjoined.  A  bill  having  been  brought  ing  the  contract  to  be  legal  and  obliga- 
setting  up  the  superior  rights  of  part-  tory)  would  be  irreparable  at  law  in 
nership  creditors,  held,  although  the  damages.  West  t.  Cobb.  63  Ga.  341. 
8i)3 
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Where  the  defendanl  in  a  judgment  the  nilc   being  that  a  court  of  equitv 

obtains  a  rule  to  Bhowcausewhy  execu-  cannot     interfere    when     the    plaintiff 

tion  thereon  should  not  be  staj'ed,  and  claims  as  an  incmnbraHcer  Taete\y\  and 

jifler  depositions  are  taken  the  rule  is  dis-  when  he  claims  as  owner  of  the   prop- 

x:harged,  said  defendant  cannot   subse-  erty,   it    can   only    Interfere    in    cases 

quently  upon  proof  of  substantially  the  where  from  the  peculiar   nature  of  the 

same  facts  appearing  in  the  depositions  property  and  circumstances  of  the  case 

on  the  rule  obtain   relief  by   injunction  the    remedy     at     law    is    incomplete, 

in  equity.    The  principle  of  rej  adjudi-  Rollins  v.  Hess,  J7  W.  Va.  ^70. 

■cala  applies  In  such  case.     Frsuenthal's  Common  law  courts  have  jurisdiction 

Appeal,  100  Pa.  St.  290.  and   power   over   their  writs,  and  over 

Cnder    r    Statute. — But    under    the  the  officers  who  execute  them,  and  may. 

statute,  "only  BO  much  of  any  judgment  on    motion,    recall    and    quash    process. 

at  law  shall  be  enjoined   as   the  com-  illegally  issued.   This  being  a  plain  and 

plainant  shall   show  himself  equitably  complete  remedy  at  law  to  a  party  to  an 

not  bound  to  pay,"  so  that  if  he  be  un-  execution   illegally    issued,   he    cannot 

able  to  allege  and  prove  that  he   has  a  apply     to    chancery     for      injunction 

defence  against  the   claim   upon  which  against  it.     But  one  who  is  not  a  party 

the  judgment  was  founded,  In  whole  or  to  an  execution  Illegally  levied   on  his 

in  part,  then  the  statute  would  forbid  an  property  has  not  this  remedy,  and  may 

injunction.      Colson  v.  Leitch,  no  111.  apply  to  chancery  to  enjoin  the  sale. 

504.  King  r.  Clay,  34  Ark.  iqi. 

Sxeentlon — Owner    Mot    a.     Fftrtr—  Bieontloa  Illegal.— The   writ   of  in- 

Where  no  special  ground  ofbquitable  junction,    should   be   used   with   great 

jurisdiction  Is  alleged,  a  bill  to  restrain  caution,   and  should   never   be  granted 

a  sheHJf  from  selling,  under  execution,  except    on    a    strong    case    and    in   a 

lands   claimed    to   belong   to   a  person  pressing    emergency;    and   where    the 

other  than  the  defendant   in  execution,  strength  of  the  cabc  and  the  pressure  of 

cannot  be  maintained.  Dawes  r.  Taylor,  the  emergency  rest  on  a  threatened  sale 

3S  N.J.  Eq.  40.  of   property    which    can    as    well    be 

An  allegation  In  a  bill  that  the  de-  stopped  by  an  additional  affidavit  of 
lendant,  by  virtue  of  a  judgment  and  illegality  as  by  resort  to  injunction,  the 
-execution  at  law  against  complainant's  latter  remedy  should  not  be  granted. 
grantor,  has  seized  upon  and  is  about  Gunn  v.  Woolfolk,  66  Ga.  6S3. 
to  sell  lands  to  which  complainant  has  If  a  court  of  equity  has  jurisdiction, 
the  legal  title,  presents  no  equitable  In  any  case,  to  enjoin  a  sale  of  part- 
ground  for  enjoining  such  sale.  Sheldon  nership  property  under  execution  of 
J'.  Stokes,  34  N.J.  Eq.  87.  one   of  the   partners    individually,   "it 

The  owner  of  land  is  entitled  to  an  can  only  be  called  intoexercise  by  clear 
injunction  restraining  the  sheriff  from  and  strong  averments,  showing  the  in- 
levying  an  execution  thereon,  issued  jury  which  must  result  from  a  disturb- 
upon  a  judgment  against  other  persons,  ance  of  the  possession  consequent  upon 
and  in  an  action  to  which  he  was  not  a  the  levy."  An  averment  that  irtepara- 
party;  and  the  execution  plaintiff  is  a  ble  injury  will  result  because  the  part- 
proper,  if  not  a  necessary,  party  to  the  nership  IS  engaged  in  farming  opera- 
action.  Bishop  V.  Moorman,  98  Ind.  tions,  and  the  articles  levied  on,  guann 
i;  8,  c,  49  Am.  Rep.  731,  and  cotton -seed,  were  advanced  to  them 

A  land  owner  may   maintain  an  In-  under   the  statute  to    enable    them   to 

junction  to  prevent  the  sale  of  his  land  make  a  crop,  and  are  necessary  to  the 

upon    a    judgment     rendered     against  successful  cultivation  of  a  crop,  is  not 

another  person.      Petry  r:  Amhroshcr.  sufficient.  Daniel  v,  Owens,  70  Ala.  J97. 

100  Ind.  510.  As   a   general   rule,   it   has  been  the 

A  person  in  quiet  possession  of  real  practice  in  Pennsylvania  for  a  judg- 
cstate  as  owner  may  obtain  an  injunc-  ment  creditor  to  seize  and  sell  in  satia- 
tion to  restrain  others  from  dispossess-  faction  of  his  debt  any  real  estate  in 
ing  him  by  means  of  process  growing  which  his  debtor  has  or  is  believed  to 
out  of  litigation  to  which  he  was  not  a  have  an  interest.  Whenever  such  in- 
party.      Deans  v.  Bowden,  20  Fla.  go.q.  terest   is   alleged,   the   creditor  is   ^-r- 

When  personal  property  is  taken  in  mitted  to  proceed  with  his  execution, 
execution,  and  a  third  person  applies  to  and,  if  there  be  anv  question  in  regard 
a  court  of  equit}'  to  enjoin  the  sale  on  to  the  title,  it  may  \t  raised  and  dcter- 
the  ground  of  a  prior  in<umbrance,  the  mined  afterwards  in  an  action  oif  eject- 
court  has  no  jurisdiction  In  such  a  case,  ment.  It  is  only  where  the  creditor  is 
8M 
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clearljr     and     undeniably      proceeding        By  a  written  agreement  for  the  ex- 

againgt  right  and  justice  to  abuse  (he  change  of  lands,  the  complainant  was 

process   of  the   la.w   to   the   injury    of  to  secure  to  the  defendant  for  his  (de- 

andthcr  that  equity   intervenes   to  stay  fendant's)  use  one  half  of  the  rye  then 

his  hands.     Taylor's    App.,   93    Pa.    St.  growing  on  complainant's  land  (which 

31:  Winch's  App.,  [i  P.  F.   Smith  434.  was   under    lease),   and    by   a    simul- 

XzcaM  In  JudKmant. — Where  the  de-  taneous  verbal  agreement  the  growing 
fuiidant  in  a  judgment  ut  law  illegally  wheat  thereon  was  reserved  to  corn- 
rendered  against  him  admits  that  the  plainant's  tenant  then  on  the  riremises. 
judgment  is  partly  founded  upon  a  just  The  deed,  which  was  afterwards  given, 
indebtedness,  and  claims  that  it  is  ex-  was  a  warranty  deed,  and  contained  no 
cessive  merely,  he  if  not  entilied  to  reservation  of  the  crops  at  all,  because 
restrain  by  injunction  the  collection  of  the  scrivener  regarded  it  as  unnecessarv. 
the  judgment  for  the  amount  which  he  The  defendant,  denying  the  tenant's 
admits  to  be  due.  But  as  to  the  alleged  claim  Co  the  wheat,  converted  it  to  his 
excess  in  the  judgment  the  plaintiff  own  use,  whereupon  the  tenant  recov- 
therein  should  be  required  to  retry  hia  ered  a  judgment  against  him  for  its 
case,  the  injunction  to  be  retained  till  value.  Then  the  defendant  recovered 
the  result  is  known,  and  the  injunction  a  judgment  at  law  in  respect  thereof 
bond  to  sUnd  as  a  security  to  the  plain-  i^ainst  complainant  for  breach  of  cove- 
tifTfor  any  amount  which  may  be  found  nant  in  the  deed,  and  on  that  judgment 
due  him,  on  such  trial.  Hale  v.  Boze-  a  writ  of  error  by  complainant  7s  still 
man,  60  MisK.  96;.  pending.  Held,  that  complainant  having 

dona  on  Title. — A  court  of  equity  has  conclusively  shown  that  the  wheat  was 

no  jurisdiction  to  enjoin  a  levy  and  sale  reserved  at  the  time  of  the  exchange, 

of  land  under  an  execution  unless  by  may   restrain   defendant   from   further 

such  sale  an  actual  cloud  upon  thecom-  proceeding  on   or  enforcing   his  judg- 

plainant's  title  will  be  created.     Such  a  ment  at  law,  and  that  such  right  has 

cloud  is  not  produced   by   a   sale  under  not  been  lost  by  his  laches.    Thompson 

an  execution  against  one  who  never  had  v.  Tilton.  34  N,  J.  Eq,  306. 
title  to  or  interest  in  the  land.     Shelby         B   recovered   a    judgment   in   ejecl- 

!'.  Hollowav,  19  Fla.  500.  ment  against  J  for  the  possession  of  a 

A  rf._/a.  liavmg  been  levied  on  cer-  certain  town  lot.  A  writ  of  kabere 
tain  land,  and  a  claim  interposed,  and  a  facias  possessionem  was  issued  thereon 
second  Ji.  fa.  having  been  levied  on  the  and  placed  in  the  hands  of  the  sheriff. 
same  property,  the  holder  of  the  first  J  offered  to  surrender  possession  of 
I',  fa.  is  not  entitled  to  an  injunction  to  what  he  regarded  as  the  lot  mentioned 
slay  the  proceeding  of  the  second,  on  in  the  writ,  but  B  contended  that  the 
the  ground  that,  if  sold  pending  the  boundary  of  the  lot  extended  beyond 
■ilaim  case,  the  property  will  be  imder  the  line  recognized  by  J,  and  embraced, 
a  cloud  and  will  not  bring  its  value,  in  addition  to  the  land  that  J  proposed 
that  he  is  unable  from  poverty  to  bid  on  to  surrender,  a  part  of  the  dwelling 
it.  and  that  the  purchaser  will  obtain  a  house  in  which  J  resided  and  some  of 
good  title,  leaving  a  nominal  amount  in  the  outhouses  used  by  him.  The  sher- 
Ihe  hands  of  the  sheriff,  in  lien  thereof,  iff  announced  his  intention  of  executing 
for  him  to  have  applied  to  his  j?.  fa.  the  writ  as  directed  by  B,  and  there- 
Sanders  I'.  Foster,  06  Ga,  292.  upon  J  filed  a  bill  in  chancery  to  enjoin 

Dalit  PkTtUUy  Dn«. — When  any  part  the  execution  of  the  writ  until  the  true 

of  the  debt  remains  doe  an  Injunction  boundary   lines   of  the   lot   should   be 

will  not  be  granted  to  restrain  the  exe-  judicially  determined,  and  praying  for 

fution  of  a  judgment.     Harris   v.   Al-  an  order  for  the  survey  of  the  lot.     A 

cock,  10  Gill  &  J,  (Md.)  226;  lloUings-  temporary  injunction  was  granted.  The 

worth's  Admrs.  v.   Llovd,  J  liar.  &  G.  bill,  which  alleged   tiie  facts   here  re 

(Md,)S7.  "  cited,  was  met  by  on  answer  from   B 

HlMeUuiMus  OUas. — A  judgment  at  denying  under  oath  the  equities  tliereof, 

I.1W  in   favor  of  one  surety  against  hl^  and  a  motion  to  dissolve  the  Injunction 

cosurety    on  a  draft   for   contribution,  was  sustained  by  the  chancellor.    Helil. 

will  not  bar  a  bill  by  such  cosurety  to  that  the  allegations  of  the  hill,  if  true, 

enjoin     the    judgment     for    equibible  show    that   irreparable    injury    would 

reasons  Involving  new  issues  and  new  have  resulted  to  the  complainant  by  the 

parties  which  were  not  before  the  court  execution  of  the  writ  of  kabere  facias 

in  the  common  law  suit.     Simmons  r.  fossr.'sionem.  and  the  injunction  should 

Camp.  61;  Ga.  673,  not    have   been   dissolved    upon    mo- 


ib.Google 


JadgmMit*  or  INJUNCTIONS.  AMUmi  at  L.w. 

fraud,  accident,  mistake,  or  acts  of  the  opposite  party,  by  which 
he  was  prevented  from  prosecuting  his  action  or  interposing  his 
defence.' 

tion.    JoneB  v.  Brandon,  60  Miss.  556.  remedy  ib  simply  to  payor  tender  the 

Defendant  loaned  t6,ooo  to  the  A.  I.  balance  due  upon'defend ant's  judgment, 

WorkB,  a  corporation  organized  under  and  if  he  refusCB  to  cancel   the  same, 

Ihe    General     Manuracturing   act   (ch.  then  to  apply  to  the  court  by  motion  to 

40,  Laws  of  1848).      B,  a  trustee  of  the  compel  a  cancellation,  or  to  Btayexecu- 

iorporation,   pledged   as   collateral   for  tion;  a  suit  in  equity  is  not  the  proper 

Che     loan   bonds     of    the    corporation  remedy.     Roach  v.  Duckworth,  95  N. 

lo  the  amount  of  $6,000,  owned  by  him  Y.jqi, 

and  for  which  he  had  paid  full   value.         Where  the  trustees  of  a  corporation 

The  loan  not  having  been  paid,  defend-  gave  a  bond,  secured  by  a  mortgage  oi> 

ant  Bold  the  bonds  at  public  auction  for  the  corporate  properly,  which,  in  strict 

(640  to  C,  who  thereafter  commenced  legal  effect,  bound  them  individually,  a 

nuit  against  plaintiff  R,  a  trustee  of  the  court  of  equity  will  enjoin  an  action  at 

corporation,  to  enforce  his  liability  be-  law  against  (hem  thereon,  if  it  appears 

cause  of  a  failure  on  the  part  of  the  of-  that   there  was   no  intention  on   their 

ficere  to  file  annual  reports  as  required  part  to  became  personally  liable.  Maps 

by  the  act.    judgment  waB  rendered  in  v.  Cooper,  39  N.  J.  Eq.  316. 
said  action  tor  the  full   amount  of  the         1.  HolmeB    v.   Stateler,  VJ    lU.  109; 

bonds.    This  judgment  C  settled   and  Bateman  v.  Willoc,  i  Sch.  &  Lefr,  201; 

EStisfied    on     payment   to   him    by   R  McClure    v.  Miller,  Bailey's   Eq.   (S. 

of  $1,300.     Defendant  also  commenced  Car. J  107;  Graham  v.  Roberts,  t   Head 

suit  BgainBt  R  and   the  other  trustees,  (Tcnn.)  56;  Comstock  v,  Henneberry, 

plaintiffs  herein,  to   enforce   their   lia-  66   111.  jij;  La  Crosse  etc.  Co.  u.  Rey- 

bility   to  him  on  account  of  the  loan,  nolds,  la  Minn.  213;  Wight  v.  Eaton,  7 

and  obtained  judgment  for  the  balance  Wis.  39^;  Ablenian  v.  Roth,   i:  Wis. 

due  after  deducting  the  (640  received  81 ;  McCann  b.  Otoe  Co.,  9  Neb.  384; 

on  sale  of  the  bonds  and  some  interest  Little  v.  Price,  i   Md.  Ch.  iS);  Dugan 

which  had  been  paid.     This  judgment  t'.    Cureton,   i    Ark.  31;   Andrews    1: 

was  affirmed  on  appeal  by  the  General  Fenter.  i   Ark.  186;  Watson  v.  Palmer, 

term   and  by   this  court.    This   action  j  Ark.  joi;  Conway  v.  Ellison.  14  Ark, 

was  brought  to  restrain  the  collection  360;  Nevins    i'.   McKee,  61   Te«.  413; 

of  said  judgment  and  the  judgment  for  Wingate   v.   Haywood,  40   N.   H,  437; 


1  appeal.     It  was  alleged,  and     Pearce  v.  OIney,  10  Conn.  544; Stanton 
rt   found,  that  the  sale   of  the    I'.Embry,  46  Conn.  595;  Slacit  o.  Wood, 
bonds  to  C   was  a  Bham;  that  he  pur-     9  Gratt.  (Va.)  49;  Cotton  v.  Miller,  51 


chased     and      prosecuted     the    action  Miss.  7;  Newman   v.  Morris,  js   Mise. 

against  R  solely  for  the  benefit  of  de-  403;  Collier  v.  Talk,  66  Ala.  313.    Wal- 

fendant,   which   fact  was  unknown   to  ton  v.    Bonham,   34   Ala.    513;    Mar- 

plaintiffa   until    afier   the  recovery   of  riott  v.  Givens,  8   Ala.  694;    Nunn   r . 

^aid    judgment.     Held    {Miller    and  lAatlock,    \-j    Ark.    jia;    Jamison     r. 

Danforth,  JJ.,  dissenting),  that  plain.  May,  13  Ark.  600;  Bibend  r.  Kreutz,  20 

fiffs  were    not   entitled   lo    the    relief  Cal.  109;  Carter  r.  Bennett,  6  Fla.  214; 

-ought;    but  as  C   had   the    apparent  Nelson   v.  Rockwell,  la,  III.  375;  Hin- 

right   to  satisfy  his  judgment,   and  as  richsen    v.   Van   Winkle,  27    111.  334; 

the  (1,300  presumably  was  paid  in  good  Pearce  v.  Chastnin,  3  Ga.  3j6;  Cnimp- 

faith,   defendant    was    bound   thereby,  ton   r.  Baldwin,  41   111.   161;;  Dickerson 

,ind  for  that  sum,  less  the  costs  in  the  i,  Ripley  Co.,  6   Ind.   i;S;   Porter   r. 

C    judgment,   he    was   to   be  charged  Moflett,  i   Morr,  (Iowa)  loS;  Rooks  v. 

iis  so  much  collected  upon  his  coUatcr-  Williams,    13    La.    An.   374;   Falls    -. . 

ills,   and   for  the   balance   of  his   loan  Robinson,  5  Md.  365;  Ford  i;.  Weir,  14 

he  was  entitled  to  pursue  his  remedy  Miss.  563;  Tomkins  r.  Tomklns,  11   N, 

against  the  plaintitTs.     It  seems,  there-  J.   Eq.   (3    Stock.)   51;;  Dougherlv   f. 

fore,  that  plaintiffs  are  simply  entitled  Scudder,  17   N.J.  Eq.  248;  Skillman  ;-. 

lo    be     allowed  as    n    payment   upon  Holcomb,  12    N.  J.  Eq,  (1   Bcas.)  131; 

defendant's  judgment,   the   balance  of  Williamson  r.  Johnson,  5  N.  J.  Eq.  |i 

the  (1.300,   after   deducting   the   $640.  Hals.)  537:  Smith  r.  Hays,  I  Jones  (X. 

which    was    allowed,    and     the    costs  Car.)    foj.  321;   Partin'r.   Luterlot.  A 

recovered     in    Q'f.    action:    .ind    their  Jones   (N.  Car.)   Eq.  341;  Hubbard  i'. 
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An  injunction  will  not  be  granted  to  restrain  an  execution  on  a. 
judgment  at  law  upon  grounds  which  were  available  as  a  defence 
to  the  judgment  ;*  nor  will  a  judgment  be  enjoined  to  enable  the 
debtor  to  set  off  an  unliquidated  claim.*     A  judgment  at  law  will 

Martin.S  Yerg.  (Tenn.)  498;  Richmond 
etc.  R.  Co.  V.  Shippen,  1  Patt.  &  H. 
(Va.)  317. 

It  U  Mttled  law  that  a  court  oC 
equity  will  not  restrain  the  execution  of 
a  judgTTient  unless  it  shall  appear  that 
the  complainant  has  no  valid  defence  of 
which  he  could  not  have  availed 
himself  at  law,  or  of  which  he  might 
have  availed  himself,  but  was  prevented 
bj  mistake,  surpriGe  or  fraud,  unmixed 
with  anj  fault  or  negligence  of  his  own. 
Darling  el  a/.  !■.  Baltimore,  51  Md.  1; 
Hill  V.  Reifsnider  el  al..  ^6  Md.  555; 
Webster  ».  Hardisty  el  ah,  28  Md.  592; 
Suit  o.  Creswell   el  al.,  45   Md.  5J9; 


Taylor  v.  Slndall,  y\  Md.  38;  Dorsey 

"Cyle    el  al.,     -    "^     " 

re.  7  G- 

&!.  (Md.)3.s8;P 
Prather,  11  Gill  &  J.  (>fd.)  110;  Wind- 


Kyle    et  al.,   30   Md.   512;   Barnes 
Dodee,  7  Gill   (Md.)   ;i8;   Fowler 

oGill  &  T.  (Md.)  3s8;  Prather  v. 


wart  II.  Allen,  13  Md.  196;  Boyd  et  al. 
V.  Ches.  etc.  Co.,  17  Md.  211. 

To  authorize  the  injunction  of  a 
judgment  at  law  It  w,  not  sufficient  that 
the  judgment  is  erroneous,  unjust,  or 
contrary  to  equity  and  good  conscience; 
the  party  complaining  must  show,  not 
only  that  he  had  and  has  a  good  defence, 
but  that  he  was  prevented  from  making 
it  available  at  law,  by  Burprise,  accident, 
mistake,  or  the  fraud  or  act  of  his 
adversary,  without  any  fault  or  negli- 
gence on  hisown  part.  ColHerj'.  Falk, 
66  Ala.  223. 

1.  New  Orleans  v.  Morris,  \  Wood. 
(U.  S.)  103;  Hungerford  v.  SlgerBOn, 
10  How.  (U.  S.)  ii;6;  Palmer  v.  Gardi- 
ner, 77  III.  143;  Wilson  1!.  Hyatt,  4  S. 
Car.  369;  Mora  *.  Avery,  22  La.  An. 
417;  Lewis  II.  Dinkgrave,  24  La.  An. 
489;  Chaffraix  v.   Harper,   26   La.   An. 

An  injunction  is  granted  "upon  the 
sole  ground  that,  from  certain  equitable 
circumstances  of  which  the  court  grant- 
ing the  process  has  cognizance,  it  is 
against  conscience  that  the  party  in- 
hibited should  proceed  in  the  cause." 
Tyler  11.  Hamersley,  44  Conn.  420, 
See  N.  Y.  etc.  R.  Co.  v.  Haws,  56  N. 
Y.  17^;  Hardy  v.  Broaddus,  3^  Tex. 
668;  Click  1:  Stewart,  36  Tei.  180; 
Sidenem.  White,  46  Ind.  ^88;  Poincy 
V.  Burke,  28  La.  An,  671;  be  Villc  1: 
Haves,  23  La,  An.  550;  Ford  v.  Rigby, 
10  Cal.  449;  Watson  i*.  Sutherland,  j 
to  C.  of  L,— 57  S 


Baker  ti,  Rinehard,  11  W.  Va.  238. 

A  court  of  equity  cannot  enjoin  a. 
prosecution  for  a  penalty  imposed  by 
statute,  at  least  until  the  invalidity  of 
the  statute  has  been  determined  In  a 
previous  action,  Wallack  -d.  Soc  Ref. 
Jur.  Del,  67  N.  Y.  23. 

Where  a  new  trial  has  been  granted 
a  court  of  equity  will  restrain  the  en- 
forcing of  the  judgment.  Rickets  t>. 
Hitchcns,  34  Ind.  348. 

a,  Jackson  II.  Bell,  31  N.J,  Eq.  554; 
Jacksonn.  Bell,33N.J.Eq.  411. 

B  brought  trover  against  R  to  re- 
cover certain  cotton.  R  tiled  his  bill  to 
set  off  against  such  recovery  charges 
for  storage,  commissions  and  expenses 
upon  that  and  other  cotton  due  him  by 
B,  to  assert  a  lien  on  that  lot  for  the 
entire  charges,  exceeding  in  value  the 


3  enjo 


1  the  t 


suit.  B  answered  setting  up  c 
claims  for  overcharges,  etc.  Held,  that 
the  case  was  a  proper  one  for  equitable 
relief;  appearance  and  pleading  to  the 
merits  admits  jurisdiction;  a  hill  for  in- 
junction against  a  suit  at  law  brought 
by  a  nonresident  plaintiff  will  be  re- 
tained to  grant  relief  as  to  all  matters 
involved  in  a  proper  settlement  of  the 
litigation  pending  at  law.  Beall  f. 
Rust,  68  Ga.  774, 

On  the  death  of  M.  intestate,  his 
widow  and  another  qualified  as  admin- 
istrators of  his  estate  by  executing 
with  sureties  a  joint  bond,  Al^erwards 
the  widow  died  intestate  without  making- 
settlement  of  her  administration,  ond 
after  her  death  the  surviving  adminis- 
trator executed  with  sureties  an  addi- 
tional bond,  and  thereafter  made  a  final 
settlement  of  his  administration,  on. 
which  decrees  were  rendered  against 
him  in  favor  of  the  widow's  adminis- 
trator and  in  favor  of  the  guardian  of 
J  and  F,  who  were  the  only  helra  of  M 
and  also  of  the  widow,  each  for  one- 
third  of  the  balance  ascertained  to  bir 
due  from  him.  This  balance  re«ulted 
from  a  devaslavil  committed  during 
the  joint   administration.     The  dccTLC 
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not  be  enjoined  upon  the  sole  ground  that  it  is  unjust,  even  if 
the  court  is  convinced  that  the  court  of  law  committed  an 
error,* 

Where  a  court  of  equity  proceeds  to  set  aside  a  judgment  at 
law,  it  proceeds  upon  equitable  considerations  only.  If  the  judg- 
ment rendered  is  not  inequitable  as  between  the  parties,  no 
matter  how  irregular  or  void  the  same  may  be,  a  court  of  equity 
will  not  interfere,  but  will  leave  the  defendant  to  such  remedies 
as  a  court  of  law  can  give  him  to  avoid  the  effect  thereof* 

(a)  Attachment. — An  action  in  attachment  will  not  be  enjoined 
at  the  instance  of  one  not  a  party  unless  under  circumstances 
which  entitle  him  to  interfere,' 

in  r»vor  of  the  widow's  admin letrator  Cmto  etc.  R,  Co.  v.  Titus,  la  C.  E. 
wae  paid  to  him,and  by  him  diGtributed  Green  (N.  J.)  loi;  Vanarsdalen  v. 
equally  between  J  and  F,  After  the  Whitaker,  10  Phila.  (Pa.)  153;  Still- 
rendition  of  these  decrees  F  died  intes-  welt  u.  Carpenter,  59  N.  Y,  414;  Ro- 
tate, free  from  debt  and  leaving  J  as  her  buck  V.  Harkins,  38  Ga.  174;  Stack 
only  heir.  No  executions  having  been  v.  Wood,  9  Grutt.  {Va.J  40;  Hazeltlne 
issued  on  the  decrees  within  twelve  v.  Reusch,  51  Mo.  jo;  Ableman  v. 
months  from  the  dote  of  their  rendition,  Roth,  ij  Wis.  81 ;  Bolej  v.  Griswold, 
J  and  the  personal  representative  of  F  3  Mont.  447;  Bateman  v.  Willoe,  1 
separately  moved  to  revive;  and  there-  Sch,&  Lef.  201.  See  Error  of  Court. 
upon  the   decree  in  favor  of  J  was  re-  post. 

vived  only  for  a  smail  balance,  the  court  An  injunction  will  not  be  granted  to 
crediting  it  with  (i.ooo  as  paid  by  the  restrain  an  action  in  ejectment  unlesK 
administrator  of  M  by  the  conveyance  there  is  some  special  equity  requiring 
of  land  to  the  common  guardian  of  J  the  interposition  of  the  court.  Shaw  i'. 
and  F;  but  on  appeal  to  this  court  the  Lindsay,  60  Ala.  344. 
order  of  the  probate  court  was  reversed,  Tlv^ata  by  a  plaintiff  in  an  action  at 
this  court  holding  that  only  one  half  of  law  that  he  will  bring  other  actions 
iiald  amount  should  be  credited  on  J'b  against  the  defendant  are  not  sufficient 
decree,  and  that  the  balance  should  to  authorize  the  issuing  of  an  injunc- 
have  been  credited  on  the  decree  in  tion.  Hartman  v.  Heady,  ^7  Ind.  545. 
favor  of  K.  The  decree  in  favor  of  F  The  court  will  not  enjoin  an  action  al 
was  revived  for  its  full  amount,  less  law  at  the  instance  of  third  parties 
<ioo  pa-id  thereon;  but  after  return  of  where  the  parlies  to  the  action  are  con- 
execution  against  M's  administrator  tent,  unless  for  imperative  reasons, 
"no  property  found,"  an  execution  was  Smith  u.  Cuyler  (Ga.),  3  S.  E.  Rep. 
issued    against    the    sureties    on    both  406. 

bonds  for  the  full  amount  of  the  decree.  3.  Stokes  i'.  Knarr,  11  Wis.  1S9; 
Held,  on  a  bill  filed  by  the  sureties  on  Ableman  v.  Roth,  12  Wis.  81,  90;  Mer- 
both  bonds  to  enjoin  the  proceedings  in  rilt  i'.  Baldwin,  6  Wis.  439;  Wright  v. 
the  probate  court,  to  have  said  decrees  Eaton,  7  Wis.  ;95;  Mclndoe  f.  Hazel- 
credited  with  the  $100,  and  also  with  Ion,  la  Wis.  5(7;  Barlier  v.  Rukeyser. 
the  $1,000  paid  thereon,  and  10  have  an  ig  Wis.  .J90;  Jilsun  v.  Stebblns.  41 
account  staled  of  the  amount  of  the  Wis.  135;  Hiles  v.  Mosher,  44  Wis. 
devasiavil   committed    by    Ihe    widow  5oi. 

during    said    joint    administration,    and  B.   Williams  7'.  Stewart,  56  Ga.  663. 

such  amount  set  off  against  said  decrees,  A  justice  of  the  peace  has  control  of 

Ihat  if  the  complainants  were  not  con-  an  improper  or  improvident  execution 

eluded  by  the   failure   of  the   ndmlnis-  issued    by   him,  and    may   recall    and 

trator  of  M   to  set  up   the  defence  of  quash   it.     Or   the   circuit    court   may 

they  had  a  plain  and  adequate  bring  up  the  proceedings  by  crrtioreri 

sMfersedeas  in  the  probate  and  grant  relief     But  equity  cannot  en- 

for  this  reason  their  bill  is  join  it.     It  has  no  power  to  c<frr«-/ even 

'ilhout  equity.     Larkin   r.  Mason,  71  the  grossest  errors  of  inferior  courts. 

'     317.  Scanland  v.  Mixer,  34  Ark.  354. 

Holmes  t.  Steele.  18  N.  J.  ICq.  173:  The  Md.  act  of  i874.ch.  320.  provides 
W*8 
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(^)  The  foreclosure  of  a  mortgage  will  not  be  enjoined  at  the 
instance  of  the  mortgagor  to  enable  him  to  set  off  claims  against 
the  mortgagee  of  a  purely  legal  character.* 

□r^agor  himseir  seeking  to  en- 
sale  of  the  property  under  a 
ment  may  iisue  at  any  time  within  power  in  tlie  mortgage  he  must  show 
iTvelve  years  from  tlie  date  of  such  some  other  ground  for  equitable  inter- 
judgment."  Held,  that  a  judgment  be-  ference  before  he  can  eetablieh  as  a  set- 
fore  a  justice  of  the  peace  is  not  a  judg-  off  an  independent  debt  or  demand,  for 
ment  within  the  meaning  of  said  act;  which  he  has  an  adequate  remedy  at 
that  where  a  judgment  of  condemna-  law.  Knight  v.  Drane,  77  Aia.  371. 
tion  was  rendered  by  a  justice  of  the  FrftndolULt  Sala. — Where  a  decree  of 
peace  in  a  case  of  attachment  upon  a  foreclosure  and  sale  is  alleged  to  be 
judgment  rendered  more  than  three  fraudulent  and  to  have  been  made  for 
j'ears  before  the  issuing  of  the  attach-  the  purpose  of  defrauding,  hindering 
ment.  and  said  judgment  of  condemna-  and  delaying  creditorB  of  the  defend- 
tion  was  entered  by  mlstalce  without  ants  therein,  and  it  is  alleged  that  no 
any  fault  on  his  part,  the  attachment  money  was  ever  loaned  as  pretended 
debtor  was  entitled  to  an  injunction  re-  by  the  papers,  wjiich  are  the  basis  of 
straining  the  eicecution  of  the  judgment  such  decree,  the  chancellor  who  ren- 
■oi  condemnation  which  had  been  en-  dered  such  decree  may  upon  a  bill  liled 
tered  by  mistake  against  him.  The  by  the  assignee  of  one  of  such  creditors 
praver  of  the  bill  was  that  the  com-  for  the  pvirpose  of  subjecting  (he  prop- 
plafnant  might  be  permitted  to  bring  erty  covered  by  the  decree  of  fore- 
into  court  the  imount  due  by  him  upon  closure  to  the  payment  of  his  debt,  and 
a  judgment  against  him  in  favor  of  S  to  set  aside  sucfi  decree  as  made  to 
amounting  to  (150  and  interest  (it  hinderanddelay  creditors.suchassignec 
being  the  judgment  debt  attached  in  his  not  being  a  party  to  such  decree,  enjoin 
hands),  to  abide  the  result  of  this  suit;  the  plaintiff  in  such  decree  of  fore- 
and  that  S  might  be  enjoined  from  closure,  her  agents  and  attorneys,  from 
executing  his  judgment  against  the  eriforclng  said  decree.  In  such  case 
complainant;  end  that  W,  the  attaching  the  court  acts  upon  the  parties  and  not 
creditor,  might  be  restrained  from  ene-  upon  itself.  Robinson  v.  Springfield, 
cuting  his  judgment  for  more  than  the  21  Fia.  303. 

.••mi   ()/'|ii940.      The   injunction    re-  Battlug  Up    Lsx*!    Defence    AgalBM 

otrained  W  from   executing   his   judg-  Actton  M  La».— When  a  mortgage  on 

ment  against  the  complainant  for  any  the  stock  of  goods  in  a  drug  store  con- 

amOMBt  whatever.     Held,  that  the  bill  tains    an    express    stipulation    that    the 

was  not  for  an  injunction  merely,  but  mortgagor   shall    by   replenishing    the 

was   in   the   nature  of  a  bill   of  inter-  slock  keep  up   the  value  to  a  specified 

pleader.;  that  all  the  parties  were  before  amount,  all  the  stock  on   hand  at  any 

the  court,  and  inasmuch  as  the  justice  time  being  covered   by  the   mortgage, 

of  the  peace  had  no  power  to  issue  the  and  the  mortgagee  after  default  brings 

attachment,  and  the  judgment  of  con-  an  action  at  law  to  recover  the  property 

demnation  having  been  entered  by  mis-  he  cannot  maintain  a  bill  in  equity  to 

take  and  contrary  to  the  agreement  of  enjoin  the  mortgagor  from  setting  up 

the  parties,  the  court  properly  enjoined  in  defence  of  that  action  fro  tanto  the 

W  from  issuing  an  execution  for  any  fact  that  the  mortgagor  did  not  have  a 

amount  on  said  judgment.     Weikel  -u.  legal   title   lo    the    goods   bought  and 

Cate,  q8  Md.  105.  mixed   with  the  old  stock,  nor  is  the 

L  linight  11.  Drane,  77  Ala.  37T.  equity  of  the  bill  aided  by  an  averment 

Set-off  In    Equity  Acalnrt  kortface  that   the   only  evidence   by  which  the 

Balrt.— When  the  mortgsM^ee  files  a  bill  new   and    the    old   stock   can   be  dis- 

lo  foreclose  the  mortgagor  may  set  up  tinguished    and    separated    is    In    the 
any  defence,  except  the  statute  of  lim- 
itations, which   would  be   available  at 
law  in  an  action  on  the  debt,  and  hence 

lie  may  in  extinguishment  or  reduction  Derlae*. — Nor    will    devisee   be    en- 

of  the"  mortgage  debt  set  off  any  other  joined   from  setting   up   the  statute  of 

debt  or  demand  which  would  be  avail-  limitations,  no  fraudulent  conduct  be- 

.able  at  law;  but  when  the  bill  is  filed  by  ing  charged.     Martin  v.  Lamb,  40  N.J. 
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{c)  Neglect  to  Make  Defence. — Where  a  defendant  has  a  defence 

which  was  available  in  an  action  at  law,  the  failure  to  set  it  up 
will  not  authorize  resort  to  a  court  of  equity  for  rehef ;  *  nor  will 
the  omission  of  his  counsel  or  himself  to  procure  and  present 

evidence  in  support  of  his  claim  constitute  ground  for  relief* 

Eq.  669.    And  where  no  waste  or  mle-  journmen^  of  the  court;  that  although 

management   Is    charged   will   an    in-  Hand  hisatlorne/ bothknewthat  coni- 

solvent  executor  of    an   insolvent  es-  plainants  only  owed  T  f  107,  the}' took 

late     be     enjoined    from     selling     part  judgment     against      com  plain  ante     for 

oftheestate.   Elam  u.  Elam.  7J  Ga.63.  $855.     The   bill    elates  that   B  has   an 

1.  Ilendrickeon  f.  Hinckley,  17  How.  attachment    against   T   on    a   debt   of 

(U.  S.)  443;  Crim  «.  Handley,  4  Otto  *i,6oo;  and  that  H's  claim  is  fraudulent 

(U.  S.)  052;  Hungerford   v.  Sigenmn,  and   prosecuted   by   collusion    with   T 

to  How.  (U.  S.)  161;    Marine  Ins.  Co.  to  defraud  the  creditors  of  the  latter. 

V.   Hodgson,   7   Cranch    (U.  S.)   332;  H   and  T  answered  Bcverally,  denying 

Katz  V.  Moore,  ti  Md.  566;  Lyday  v.  the  fraud  charged,  and  denying  that  any 

Douple,  17  Md.  iSS:  Brandon  v.  Green,  answer  to  the  garnishment  was  tiled  by 

7    Humph.   (Tenn.)  130;    Emerson   v.  R  &  B,  and  claiming  that  the  judgment 

Udall,    13   Vt.  477;    Clute   ts.   Potter,  was  fairly  and  regularly  obtained.     A 

37  Barb.  (N.  Y.)  199;  Peltes  v.  Bank  motion  was  made  to  dissolve  the  in- 

of  Whitehall,  i7Vt,435;  Windwart  t.  junction,  supported  by  affidavits  tending 

Allen,  13  Md.  196;  Bateman  v.  Willoe,  to  establish  the  denials  in  the  defend- 

I  Sch.  &  Lef.  lot ;  Lafon  v.  Dessessart,  ant's  answers,  and  the  chancellor  made 

I  Mart.  (La.)  N.  S.  11;  Commissioners  an  order  granting  the  motion.  The 
etc.  V.  Patrick,  Sm.  &  M.  Ch.  no;  complainants  appealed,  //c^,  that  the 
Meredith  v.  Benning,  1  Hen.  &  M.  bill  is  not  maintainable.  Rossv.  Hol- 
(Va.)    585;  Stanard  i>.   Rogers,  4    Hen.  loway,  60  Miss.  553. 

&  M.  (Va.)  41S;  Turpin  v.  Thomas,  1  An   application  for  injunction,  made 

Hen.  &  M.  (Va.)  139;    Ponder  r.  Co^,  by   the   defeated  party  in   a   suit,  and 

26  Ga.  485;  Beaird  v.  Foreman,  Breese  basea  on  the  fact  that  he  was  misled  as 

(III.)  385;   Gott   V.   Cam,  6  Gill  &  J.  to  the  time  of  the  adjournment  of  the 

(Md.)  309;    E wing  11.  Mickle,  45  Md.  term  at  which  the  judgment  was  ren- 

413;    Stiilwell  ti.  Carpenter,  59  N.   Y.  dered,  whereby  he  was  prevented  from 

414;    reversing    s.  c,   i   Thomp.  &  C.  obtaining  an  order  giving  time  after  ad- 

{N,Y.)6l.s;  Shields  li.  McClung,  6  W.  journment   to    make  up    a    statement 

Vo.  79:    O'Connor  v.   Sheriff,   30  La.  of  facts,  should   not  be  granted,  even 

An.,  pt.   1,441;    Menifee  v.  Myers,  33  if  due  diligence  in   the  former  cause 

Tex.  690;  Jones   v.   Cameron,   81    N.  was  shown,  unless  it  is  made  to  appear 

Car.  154;   Blandry   v.   Felch,   47   Cai.  that    the    judgment    would    probably 

183;    Abrams  v.  Camp,  3  Scam.  (III.)  have  been  reversed  on  appeal.     Rotto 

190;   Lucas  V.  Spencer,  17  III.  i  ?;    Al-  i'.  Levy,  63  Tex.  378.     Contra,  Boyce's 

broTi.  Dayton,  18  111-3*5;  Schrickem.  Eir*.  v.  Grundy,  3  Pel.  (U.S.)  aio. 

Field,  9  Iowa  366;  Wilsey  v.  Maynard,  A  judgment  obtained  on  a  false  re- 

II  Iowa  107.  turn   will    not  be    enjoined.     Redress 
R   &   B  were   garnished  in  two   at-  must  be  sought  in  the  court  which  ren- 

lachment  cases  against  T,  one  in  favor  dered   the   judgment   or   in   an  action 

of  C.  &  Co.,  the  other  in  favor  of  H.  against  the  officer  making  the  return. 

In  the  latter  case  a  judgment  was  ren-  Walker  v.  Robbins,   14   How.  (U.S.) 

dered   against    them    for   want  of   an  ^84.     Compare  Windwart  i>.  Allen,  13 

answer,  and  they  filed  a  bill  in  chancery  Md.  196. 

to  enjoin  the  execution  thereof.     The  3.  Barker  v.  Elkins,  i  Johns.  Ch.  (N. 

bill  alleges  that  the  complainants  went  Y.)  465.     "A   defendant  cannot  come 

to  the  court  for  the  purpose  of  answer-  here  for  a  new  trial   when   no  special 

ing  In  both  cases,  and  did  tile  an  answer  ground   of   surprise   is   suggested   and 

in  the  case  of  C.  &  Co.,  and  either  filed  when  he  neglects  or  omits  due  diligence 

a  like  answer  In  the  case  of  M,  which  and  without  due  excuse  to  defend  him- 

has   been   lost   or  stolen,  or  else  they  self  in  his  proper  place."  See  Matron  i'. 

were  honestly  mistaken  as  to  the  factof  Field,  10  Mo.  100;  Hill  v.  Harris,  i;i  Ga. 

having   filed  an  answer;  and  they  be-  6:8;  Dodge  i'.  Strong,  i  John*.  Ch.  (N. 

licved  it  had  been  filed  till  after  the  ad-  Y.)  ::S;  Holmes t'.  Stateler,  57 IIL  309. 
!>00 
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(</)  Mistake  of  Law. — An  injunction  will  not  be  granted  to 
enjoin  a  judgment  upon  the  ground  that  the  debtor  had  a  valid 
defence,  but  was  advised  by  his  counsel  that  it  was  not  necessary 
to  brin|r  it  forward  before  the  court.' 

(e)  krror  of  the  court  in  excluding  or  admitting  evidence,  or  in 
charging  the  jury,  is  not  sufficient  to  justify  the  issuing  of  an  in- 
junction. Therefore,  if  a  court  of  law  has  already  investigated 
the  matter  according  to  the  common  and  ordinary  rules  of  inves- 
tigation, a  court  of  equity  will  not  enter  into  it  again,* 

A  court  of  equity  will  not  enjoin  a  judgment  for  irregularities 
and  errors  in  the  proceedings.     All  errors  of  decision  and  in  the  j 
proceedings  must   be  corrected   in  the  court  in  which  the  suit 
originated,  or  by  appeal  to  a  higher  court.' 


■•Wl7    dlMOTsnd    aTldMiaa,     made     ford  -o.  Sigers- 


afler  the  Gnal  disposition  of  the 
will  not  be  ground  for  an  injunction. 
Ware  v.  Harwood,  14  Vea.  31;  Cairo 
etc.  R.  Co,  i^.  TituB,  12  C.  E.  Green  (N, 
J,)  loi;  Campbell  -u.  Briggs,  3  Rob. 
{La,}  iio;Crim  t>.  Handlej.,4  0lto(U. 
S.)  6^s.  Compare  Brown  11.  Luehrs, 
79  Ift.  S7s;  Hickerson  v.  Raiguel,  3 
Kelsk,  (Tenn.)  339;  Baltzell  -u.  Ran- 
dolph, Q  Fla,  366;  Ludington  -v.  Hand- 
lev,  7  W.  Va.  360;  Ferrell  v.  Allen,  5 
W.  Va.  43;  RuBt  V.  Ware,  6  Gratt.  ( Va.) 
50;  Blllups  -a.  Sears,  5  Gratt.  (Va.) 
3'- 


>   How.  (U.  S.)  156; 


.  Duckworth  IP.  Duckworth,  35  Ala. 
70;   Brawn    1:    Wilson,    56    Ga.    ^34; 
Shrfcker  v.   Field.  9  Iowa  367.     "The 
allegation  in  the  bill  that  complainant's 
counsel  supposed  or  believed  that  undi 
the    law    the    court    wo' 
judgment   at   the    first 
commencement  of   the 
aid  appellants.     If  to  enter   the 
ment  at  that  term  was  Irreguli 
■on   had   his   remedv  bj  appeal. 
was    regular,    then     complainant    onljr 
Stands  in   the  position  of  a  party  who 
has  mistaken  the  law,  and   the  maxim 


n  equity  ai 


fulty  recogni: 

the  same  effect  are  IVTee'm  v.  Ruckei 

Gratt   (Va.)   506;  RUher  v.   Roush, 


Fish,  S  Biackf.  (Ind.)~  407; 
Vaughn  T.. Johnson,  .  block.  (N.J.)  173; 
Stockton  T7.  Briggs,  5  Jones  (N.  Car.) 
Eq.  309;  Reynolds  v.  Hortne,  13  B, 
Mon.  (Ky.)   234;   Cassei   v.   Scott,    17 

a.  Clopton  V.  CarloM,  41  Ark.  <6o; 
Hazeltine  !>.  Reusch,  51  Mo.  50;  Mo. 
Pac.  R.  Co,  V.  Reid,34  Kan.  410;  Slack 
■V.  Wood,  9  Gratt.  ( Va.)  40;  De  Haven 
!•,  CovqH,  83  Ind.  344;  Ablcman  u. 
Roth,  11  Wis,  81;  Stilfwellw.  Carpenter, 
59  N.  Y.  414;  Holmes  11.  Steele,  18  N. 
jf.  Eq,  173;  Cairo  R.  Co,  v.  Titus,  la  C. 
E.  Green  (N.J.)  loa;  Vanarsdeten  v. 
Whitaker,  to  Phlla,  (Pa.)  153;  Robuck 
V.  Harkina.  38  Ga,  174;  Boley  v.  Gris- 
wold,  I  Mont.  447. 

When  a  court  having  jurisdiction  of 
ider  the  subject  matter  and  of  the  parties 
after  the  renders  a  personal  judgment  in  a  suit 
lo  foreclose  a  mortage  for  sums  not 
due,  providing  in  the  decree  that  if  the 
real  estate  should  not  sell  for  enough  to 
satisfy  all  the  indebtedness  there  should 
be  execution  against  other  property, 
there  can  be  no  remedy  by  Injunction 
to  prevent  collection  by  execution  while 
the  judgment   stands  unreversed. 


e   iudg- 


To     Ha% 


justice  of  the   peace,  under  4  44  of  the 


Mo,  95;  Hubbard  v.   Martin,  8  Yerg,    j'ustices  code,  a  final  judgm 

.•r..  ._  >      n  the  garnishee  cannot  legally  be  rendered 


joi,  306.     "And  even  though  the  jud^-  order.     But  where  such  a  judgment  has 

ment  is  manifestly  wrong  in  law  and  in  been  rendered  and  an  execution  issued 

fact,  or  when  allowing  it  to  stand  will  thereon  and   levied  upon  the  prope 

compel  the  payment  of  a  debt  the  de-  of  the  garnishee   a  '  "'    ' 


fendant  does  not  owe,  (yet) 
appears  that  it  was  obtained  by  fraud 
or  was  the  result  of  accident  or  mis- 
take, relief  in  equity  will  not  be  granted." 
Holmes  v.  Stateler,  57  111,  310;  Hunger- 


iX'^in 
favor  of  the  garnishee  to  perpetually 
enjoin  the  holder  of  such  judgment 
from  enforcing  the  same  by  execution. 
Mo.   Pac.   R.   Co.  V.    Reid.    34     Kan, 
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INJUNCTIONS.  AtrtKmi  .t  I-w. 

(/)  Ladies  of  Party. — A  party  is  bound  to  exercise  at  least 
ordinary  care  in  the  management  of  his  case,  and  if  he  fails  to  do 
so,  and  is  defeated,  he  cannot  resort  to  equity  to  enjoin  the 
judgment.' 


.  .'.  Harris,  ji  Ga.  6i8;  Piatt  r/.  Sheffield,  See  aUo  Smith  v.  Fonche,  55  Ga.  1  Jo. 
63  Ga,  61J;  Welchel  -u.  Gordon.  63  Ga.  A  bill  was  fiied  for  Bpecific  perform- 
610;  Dibble  1'.  Truluck,  12  Fla.  18^;  ance  of  an  agreement  to  sell  land- 
Vaughn  w.  Fuller,  23  Ga.  366;  Rogersx'.  Aflerwarde  an  action  was  brought  to 
KingBburv,  12  Ga.  60;  Checklcj  ■o.  recoverthedeposit  money,  which  action 
Bean,  37  ba.  583;  Tarver  v.  McKay,  15  was  enjoined.  Afterwards  the  Bpecific 
Ga.  5^;  Ramsey  v.  Perley,  34  III.  504;  performance  suit  was  discontinued  and 
Kriechbaum  i>.  Bridges,  i  Iowa  14;  the  injunction  of  the  action  wai  " 
Faulkner  Ti.  Campbell,  \  Morr.  (Iowa)  solved.  After  this  the  action  a 
148;  Miller  t>.  McGuire,  1  Morr.  (Iowa)  was  discontinued  and  a  new  action 
150;  Pittsburgh  etc.  R.  Co.  v.  Etwood,  menced  against  the  devisees  of  one  0I 
79  Ind.  306;  Todd  *.  Fisk.  14  La.  An.  the  original  defendants.  Held.,  that  in 
13;  Titcomb  V.  Potter,  11  Me.  (1  Fairf.)  the  absence  of  any  promise  or  fraudu- 
118;  Williams  v.  Jones,  18  Miss.  (10  lent  conduct  chargeable  to  the  defend- 
Smed.  &  M.)  108;  Sempie  v.  McGata-  ants  hy  which  the  delay  was  t:aused  ■ 
gan,  iS  Miss.  (10  Smed.  &  M.)  g8;  plea  of  the  statute  of  limitations  in  the 
Bniner  v.  Planters'  Bank,  23  Miss.  406;  last  action  would  not  be  enjoined. 
Scroggins  Ti.  Howorth,  23  Miss.  514;  Martin  u.  Lamb,  40  N.  J.  Etj.  66a,  See 
Shippw.  Wheele66,33Mi8s. 648;  Young  Lehigh  etc.  Co.  v.  Central  etc.  R.  Co,, 
V.    Morgan,    13    Neb.    48;    Jordan    t.  42  N.J,  Eq.  sgi, 

Thomas,  34  Miss,  73;  Vaughn  v.  John-  General  averments  of  ''sickness,  bad 

son,  9  N.  J.  Eq.  (i  Stock.)  173;  Paynter  roads,  bad   weather,  personal  attention 

V.  Evans,  7B.  Mon.  (Ky.)420;  Schroep-  to  other  business  and  a  message  sent  to 

pell  f.  Shaw,  3  N,   Y,  (3  Comst.)  446;  the  probate  judge  through  the  deputy 

Champion  v.  Miller,  a  Jones  (N,  Car.)  sheriff  that  he  could  not  be  present  on 

Eq.  194;  Sample  v.  Barnes,  14  How.  (U.  the  day  appointed  for  the  settlement," 

S.)  70;  W;^nn  v.  Wilson,   Hempst.  (U.  are  not   sufficient   to  negative  fault  or 

S.)  608;  Kidwell  T>.  MasterBon,3Cranch  negligence  on  the  part  of  the  guardian 

(U.  S-)  C.  C.  j2;  Brandon  11.  Green,  7  whtn  it  does  not  appear  that  he  made 

Humph.  (Ten n.)   130;  Wells  i/.  Wall,  i  any  effort  to  employ  counsel,  to  procure 

Oreg.  195;  Gibson  v.  Moore,  ti  Tex.  a  continuance,  to  bring  his  condition  or 

611;   Fltzhugh    V.   Orton,  13    Tex.   4;  defences  to  the  attention  of  the  court 

Mu^rove   v.   Chambers,   13   Ten.   32;  or  to  obtain  a  rehearing,     Waldron  r. 

Crawford  I'.  Wingficld,  35  Tex.  414,  Waldron,  76  Ala.  285. 

Equity  is  loth  to  open  a  judgment  at  To  entitle  a  party  to  enjoin  a  judg- 

law  and   let  in   defences   which  could  ment  he  must  show  not  onlv  that  the 

have  been  made  when  the  case  was  on  judgment  was  unjust   but  that  it  waK 

trial  at  law  and  before  the  judgment  not   the   result   of   any   inattention  or 

was  rendered,  and  it  will   never  do  so  negligence     on     his     part.     That    he 

when  the  negligence  of  the  defendant  omitted   to   defend   the   suit   in  conse- 

at  law  is  the  reason  given  or  apparent  quence  of  l)eing  misled  by  the  clerk  of 

from  the  facts  why  such  defence  was  the  court  as   to  its  character  was  inei- 

not  made.     Smith   v.  Phinizy,  71   Ga.  cue  able  negligence.     Hanna  p.  Morrow, 

641.  43  Ark.  107. 

In  Qulnn  v.  Weatherbec,  41  Cal.  1+7,  A  party  having  actual  notice  of  the 

the  defendant  in  the  action  at  law  had  suit  and  full  knowledge  of  the  rendi- 

objected  to  the  assessment  of  the  roll  on  tion   of  a   defective  judgment   against 

the  ground   that   no   dollar  mark  was  him,  which  he  could  have  tested  by  ap- 

prefixed   to    the   valuation.      This   ob-  peal  or  rfr/iorari,  cannot  aliier  allowing 

jection,  however,  was  not  noted  by  the  the  time  for  such  proceedings  to  elapse 

ofScial  stenographer,  and  the  bill  of  ex-  invoke  the  aid  of  the  chancery  court  to 

ceptions  was  signed  without  attention  relieve   him   of  the   result  of  his  own 

being    called    to    the    omission.      The  laches.     Fleming  v.    Munn,  61    Miss. 

court  declared   the   defect  fatal  to  the  603. 
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Jndgmntotr                             INJUNCTIONS.  Aetlou  U  Iav. 

O  and  wife  mortgaged  a  tract  of  land  must  plead   it;  failing  to  do  bo,  neither 

to  Mrs.  K,  who  on  default  began  pro-  his  ignorance  of  his  duty  nor  hie  negli- 

ceedings  to  sell.     AHer  her  death  the  gence   will    invalidate    the     judgmtrnt 

land  was  sold  bj  W,  appointed  trustee  which   may   be   rendered   in   the  ^taie 

for  that  purpose.     The  proceeds  of  sale  court  against  him.     Miller  i>.  CletncntE. 

were  paid  to  the  said  \V,  administrator  54  Tex,  351. 

of  Mrs.  Ki  and  on  W'b  death  judgment  The  plalntiif  had  an  admitted  claim 
was  obtained  bj  the  appellee  for  the  against  the  defendant  forf^Sithc  de- 
amount  against  the  appellants,  sureties  fendant  had  an  account  against  him  for 
on  W's  ad  mi  nisi  ration  bond.  Afler  work  done  under  an  agreement  that  it 
the  judgment  had  been  aifirmed  by  this  should  be  applied  on  the  claim,  the 
court  the  appellants  applied  for  an  in-  amount  to  be  allowed  being  In  dispute, 
junction  to  restrain  the  appellee  from  the  defendant  demanding  $41,  which 
Issuing  execution  on  hU  judgment  on  was  more  than  the  work  was  worth, 
the  ground  that  they  had  iflscovered  The  plainlilT  brought  a  suit  before  a 
new  evidence  based  on  the  will  of  S  T  justice  of  the  peace  returnable  at  nine 
K,  husband  of  Mrs.  K,  and  a  deed  of  o'clock  in  the  forenoon  of  a  certain  day; 
the  land  from  Mrs.  K  under  a  power  to  the  defendant  brought  a  suit  againstthe 
her  to  sell  contained  in  the  will,  which  plaintiff  t)e fore  a  justice  in  a  town  in 
land  (afterwardH  sold  by  W,  trustee)  O  another  county  where  he  resided,  re- 
and  wife  simuilaneousty  mortgaged  to  turnable  at  six  o'clock  in  the  morning 
Mrs.  K,  all  of  record,  by  which  it  ap-  of  the  same  day.  The  plaintiff  sent  an 
pearcd,  they  allege,  that  the  proceeds  of  attorney  to  appear  in  the  defendant's 
sale  of  the  land  should  have  been  dis-  suit,  who  moved  for  an  adjournment, 
tributed  to  S  T  K's  children  and  not  which  was  refused,  and  judgment  ren- 
paid  over  to  Mrs.  K's  administrator,  dered  for  the  present  defendant  for  thi- 
//e/i/.  that  the  appellants  were  not  en-  full  amount  claimed  by  him.  The- 
titled  to  the  relief  prayed,  as  they  could  justice  allowed  two  days  for  an  appeal, 
have  obtained  tnis  evidence  with  reas-  but  none  was  taken.  The  plaintiff  at- 
onable  diligence  at  the  trial  of  the  case  tended  before  the  justice  in  his  own 
at  law.  Kirby  r.  Pascauit,  53  Md.  531.  case,  and  the  defendant  appeared,  and 
A  married  woman  was  sued  upon  a  judgment  was  rendered  for  the  plaintiff 
promissory  note  which  she  had  signed  for  $48,  al>er  deducting  $18  allowed  \iy 
with  her  husband,  and  though  personal  the  justice  for  tlie  defendant's  work, 
service  was  made  on  her  she  did  not  No  appeal  was  taken  from  this  judg- 
appear,  but  suffered  judgment  by  default  ment.  Upon  a  suit  afterwards  brought 
on  which  execution  was  levied.  Held,  by  the  plaintiff  for  a  permanent  in- 
that  as  she  neglected  to'make  her  de-  junction  against  the  enforcing  of  the 
fence  at  law  and  allowed  the  judgment  defendant's  judgment,  it  was  held  that 
to  stand,  she  could  not  maintain  a  bill  in  the  facts  furnished  an  equitable  ground 
equity  to  set  aside  the  execution  on  the  for  such  an  injunction;  that  the  plaintiff 
ground  that  she  had  signed  as  surety  could  not  be  regarded  as  guiltj- of  such 
tor  her  husband,  and  the  judgment  was  laches  as  to  debar  him  Trom  favorable 
void  as  against  her,  Wilson  v.  Cool-  consideration  in  a  court  of  equity;  that 
Idge.  43  Mich.  iij.  it  was  not  a  sufficient  reason  for  refusing 
Where  the  gravamen  of  a  bill  in  him  equitable  aid,  that  the  defendant, 
equity  is  a  tort  committed  by  the  de-  after  he  had  brought  his  suit,  upon  the 
fendant  in  extorting  a  promissory  note  plalntiETs  request  for  an  adjournment 
which  was  the  property  of  complain-  of  it  had  offered  to  try  it  at  an  earlier 
ant  from  her  possession  by  the  defend-  day  than  the  one  named  in  the  writ,  and 
ant  and  her  husband,  and  complainant  that  the  plaintiff  had  refused  to  do  it; 
waited  until  the  said  note  had  been  that  the  defendant  had  no  equitabU- 
sued  to  judgment  by  the  defendant  and  claim  that  the  judgment  should  be 
until  the  action  for  the  tort  was  barred  allowed  to  stand  for  whatever  might  be 
by  the  statute  of  limitations  without  justly  chargeable  for  his  work  aliove 
the  allegation  of  any  good  and  sufficient  the  $tS  allowed  by  the  justice  in  tht' 
reason  for  such  delay,  equity  will  apply  plaintiPs  suit,  as  he  had  a  full  oppor- 
the  statute  of  limitations  to  the  com-  tunity  to  be  heard  in  that  suit,  as  well 
ptainant's  bill  and  refuse  relief.  Hays  as  to  appeal,  and  JT  any  loss  resulted  to 
V.  Urquhart,  63  Ga.  3^3.  him  from  the  whole  matter  it  was  his 
One  who  desires  to  avail  himself  of  own  fault.  Kelly  r.  Wiard,  49  Conn. 
his  dischargein  bankruptcy  as  a  defence  443. 

against  a  suit  pending  in  a  state  court  A  judgment  debtor  sought  to  enjoin 
n03 


ib.Googlc 


Jndgootior  mjUNCTIONS.  Mlgna*tL«w. 

{g)  A  mistake  of  fact  xa.xy  \iVL  relieved  against  an  injunction, 
as  where,  through  such  mistake,  and  without  fault  on  the  part  of 
the  debtor,  a  judgment  for  more  than  was  due  should  be  ren- 
dered against  him.*  In  such  case  only  the  excess  over  what  is 
justly  due  will  be  enjoined,  leaving  the  judgment  in  full  force  as 
to  the  residue.* 

(>S)  Ignorance  of  the  law  of  another  State  or  nation  is  ignorance 
of  a  fact,  and,  in  a  proper  case,  a  mistake  as  to  such  law  may  be 
relieved  against  in  equity.* 

(*)  A  mistake  of  the  law,  when  joined  to  other  considerations,  as 
surprise,  misplaced  confidence,  ignorance  of  facts,  etc.,  will  be 
relieved  by  injunction  or  otherwise.* 

the  collection  of  the  judnnent  to  the  Ur,  and  the  pUtntl^  not  knowing  of 
amount  of  a  dran  which  he  had  given  the  mistake,  took  judgment  bjr  default 
as  collateral  aecuritj,  but  which  the  at  the  February  term.  Upon  a  bill  in 
creditor  had  failed  to  collect.  It  had  equity  brought  by  the  defendant  to  re- 
Ijeen  accepted  merely  for  accommoda-  strain  the  puintise  from  collecting  the 
tion  and  without  funds  to  pay  it,  and  judgment,  it  was  found  that  the  peti- 
the  drawee  had  afterwards  failed.  The  tioner  knew,  when  the  service  was  made 
suit  for  injunction  was  brought  more  upon  him,  that  the  next  term  of  the 
than  leiren  years  after  it  had  gone  to  court  was  In  February,  and  that  he  pur- 
protest,  and  It  was  decreed  that  com-  posely  failed  to  appear;  also  that  he 
plainant  pay  the  amount  found  due  on  was  justly  indebted  to  the  respondenta 
the  judgment.  Held,  that  the  objection  to  the  amount  of  the  judgment.  Held, 
that  defendant  should  have  been  re-  that  he  had  no  claim  for  equitable  re- 
quired to  surrender  the  draft  or,  if  it  lief.  Gallup  v.  Manning,  48  Conn.  25; 
were  lost,  give  an  indemnifying  bond  Chase  v.  Manhardt,  i  Bland  (Mi) 
had   no  force,  especially  if  raised   for  333. 

the   fir«t   time   In   the  appellate   court.  a.  Since  the  above  decision  was  ren* 

Compton  v.  Blair,  46  Mich,  i.  dered  the  practice  in  many  of  the  states 

Equity  will  not  enjoin  an   action  at  has  been   modilied  so  as  to  permit  the 

law  for  laches  if  it  t>e  commenced  with-  filing  of  a   petition   In   the  tame  cast 

in  the  period  allowed  by  the  statute  of  staling  the  foctsandprayingforamodi- 

llmitations.    Concord  v~  Norton,  Trus-  fication  of  the  iudgmcnt.     Where  such 

tee,  16  Fed.  Reo.  477.  statutes   exist   it   Is   probable   that  the 

1.  Chasei'.  Manhardt,  I  Bland  (Md.)  special  procedure  must  be  followed  and 

333.  Con/iir«FallsT\Krcbs,  5  Md.36j.  that  a  new  action  to  enjoin  the  excess 

Olarleal  Error. — When  the  purchaser  would  not  be  sustained. 

of  lands  enters  Into  possession  under  a  S.  Haven  v.  Foster,   9  Pick.  (Mass.) 

conveyance  in  which   they  are  misde-  iii. 

scribed,  and  Is  afterwards  sued  in  eject-  *.  Pusey  v.  Deshoure,  3  P.  Wins.  ii6. 
ment  bv  his  vendor,  or  the  statutory  In  this  case  a  daughter  accepted  a  leg- 
action  In  the  nature  of  ejectment,  he  acy  of  £10,000  left  by  her  father  and 
may  have  the  conveyance  reformed,  thereby  released  her  orphanage  part 
and  the  action  at  law  enjoined  pending  which  amounted  to  £40,000.  Relief 
the  suit;  but,  if  the  vendor  brings  an  was  granted  to  her  upon  the  ground 
action  of  unlawful  detainer,  in  which  that  prior  to  her  election  her  brother, 
tille  cannot  be  enquired  into  (Code,  ^  the  executor,  had  not  fullv  informed 
3704),  the  purchaser  cannot  enjoin  the  her  as  to  the  facts — in  other  words,  the 
action  or  judgment  while  he  seeks  a  case  was  one  of  misplaced  confidence 
reformation  of  the  conveyance.  Mur-  and  ignorance  of  the  law. 
phree  v.  Bishop,  79  Ala,  404.  In   some   states  a   mistake  of  law  U 

ServiceofawritrcturnabletotheFeb-  relieved  against,     Lowndes  D.Chisden, 

ruary  term  of  the  court,  T87a,  was  made  1  McCord  (S.  Car.)  Ch,  455;  Hopkins 

in  October,  1878,  by  a  copy  left  with  Che  v.  Mazvck,  i   Hills  (S,  Car.)  Ch.  242; 

defendant,  which  by  mUtake  described  Fitzgerald  v.  Peck.  4  LitL  (Ky.)  115; 

the  term  as  that  of  October,  1879.     The  Drew   v.  Clarke,  Cooke  (Tcnn.)   374; 

ofHcer's  return  waF  in  all  respects  regu-  Lammot  v.  Bowley,  6  Hut.  &  J.  (Md.) 
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IndgMM  or  INJUNCTIONS.  AMIOH  U  •U.-m. 

{J)  Ignorance  of  material  facts,  constituting  a  defence  to  an 
action  at  law,  will,  where  the  defendant  has  not  been  negligent, 
be  sufficient  to  authorize  an  injunction  against  the  judgment,* 

{k)  Fraud. — A  judgment,  whether  foreign  or  domestic,  may  be 
set  aside  in  equity  for  fraud*  Though  courts  of  equity  and 
courts  of  law  have  a  concurrent  jurisdiction  in  cases  of  fraud,  yet 
if  a  suit  be  first  brought  in  acourt  of  law,  in  which  the  ques- 
tion of  fraud  may  be  tried  and  determined,  the  party  injured 
by  fraud  must  make  his  defence  there ;  and  if  he  neglect  to  do 
so,  the  court  of  equity  has  no  jurisdiction  to  relieve  him.' 

A  judgment  will  be  enjoined  or  a  new  trial  granted  where  the 
defendant  is  prevented  from  making  his  defence  by  the  false 
representations  of  the  plaintiff,  or  those  having  control  of  the 
case,  that  it  will  not  be  tried  or  will  be  dismissed,  or  makes  other 

500;  Gilbert  v.  Gilbert,  9  Barb.  (N.  Y.)  When  the  vendor  hy  his  de«d  "cove- 

J34;  Arthur  v,  Arthur,  10   Barb.  (N.  nants  with  the  vendee  for  general  war- 

Y.)9.  wanty  of  title,  and  that  he  is  seized  of 

1.  Hubbard  v.  Hobton,  Breete  (III.)  the  land  conveyed  in  fee  simple, 
147;  Brown  V.  Luehera,  79  111.  575;  and  has  good  right  and  title  to  convej 
Inglehardt  v.  Lee,  4  Md.  Ch.  314.  the  Eame,  and  that  the  same  shall  not 
Ludingtonf.  Handley,  7  W.  Va.  369;  be  subject  to  any  liability  from  Incum- 
FerrelT  v.  Allen,  5  W.  Va.  41;  Rust  v.  brances  now  thereon,"  and  there  are  re- 
Ware,  6  Gratt.  (Va.)  50;  Billups  v.  corded  judgment  liens  on  the  land  at 
Sean,  5  Graft,  (Va.)  31,  Hlckerson  the  time  of  the  conveyance,  a  court  of 
V.  Raiguel,  3  Helsk.  (Tenn.)  329.  equity  will  not  enjoin  or  stay  the  col - 
Baltzell  V.  Randolph,  9  Fla.  366.  lection  of  a  judgment  against  the  ven- 
Comfare  Crim  v.  Handley,  4  Otto  dee  for  the  purchase  money  of  the  land. 
(U.  S.)  653;  Cairo  etc.  R.  Co.  v.  Titus,  unless  the  bill  shows  that  the  vendor 
12  C.  E,  Grven  (N.  J.)  102;  Campbell  has  no  other  lands  euflicient  to  satisfy 
V.  Brlf^,  3  Rob,  (La.)  no.  such  judgment  Hens,  and  that  he  is  un- 

Eqidly  will  not  enjoin  a  judgment  at  able  to  pay  them  because  of  his  pecu- 

law  on  the  ground  of  after  discovered  niary    condition.      Wamsley    v,    Stal- 

«vidence,  when  such  evidence  relates  to  naker,  14  W,  Va,  314, 

a  fact  in  issue  on  the  trial  at  law,  and  S.  Haden  «.  Garden,  7  Leigh  (Va.) 

in   support   of   which    testimony    was  157;  Meem  v.  Rucker,  10  Gratt.  (Va.) 

offered  on  the   former  trial,  unless  it  Is  506.     Evans  v.  Taylor,  sS  W.  Va.  184. 

of  such  a  conclusive  character  that  if  Lacey   v.    Admrs.,  i  Ohio  156.      The 

it  had  been  offered   it  should  have  pro-  fraud  must  be  distinctly  shown,     Jones 

duced  a  diAerent  result.     Bloss  v.  Hull,  v.  Thacher,  48  Ga,  83. 

27  W.  Va.  soj.  The  simple  fact  that  a   party   or  his 

In  many  of  the  states  the  statute  pro-  assignee  sues  on  a  false  claim  or  one 

vides   for  a  new  trial  upon  the  ground  which  he  knows  had  been  previously 

of  newly  discovered    evidence.      This  adjudged  invalid  by  a  competent  court, 

provision  does   not  divest  a  court  of  Is  not  such  a  fraud  upon  the  rights  of 

ei^ity  of  the  power  to  ^rant  a  new  trial  the  party  thus  sued,  as  entitles  him  to 

where  the  facts  will  justify  such  pro-  enjoin  tfie  prosecution  of  an  action  on 

cedure-     Hone  v.  Queen,  4  Neb.  108;  such  claim  in  a  court  of  equity.   Evans 

Colyer   v.   Langford,   i    A.   K.  Marsh  ».  Taylor,  28  W.  Va,  184. 

(Ky.)  337;  Letx  v.  Heirs,  4  Ohio  493;  An  injunction  will  not  be  granted  to 

Duncan  r.  Lyon,  3  Johns.  (N.  Y.)  Ch.  restrain  the   holder   of  a   legal  title  to 

356;  Horn  V.  Queen,  5  Neb.  472.  land  from  proceeding  at  law  to  recover 

3.  Payne    v.    O'Shea,    84  Mo.    129.  poBsession,  when  an  apparently  equita- 

Pearce     v.     Olney,      20    Conn,      544;  hie  title  was   paesed   in   fraud  of  cred- 

Burkee   v.   Smith,   Walk,   (Mich,)  317;  itors,  and  the  complainant  who  claims 

Carrfngton  v.   Holablrd.  it  Conn.  530;  under  it  have  knowledge  of  and  partid- 

Kent    II.    Rlcards,    3    Md,    Ch,     39a;  pated  in  the  fraud.     Powers  v.  Canda. 

Greene  v.  Haskell,  5  R.  I,  447,  40  N,  J.  Eq.  6o:, 
1H).'> 
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false  representations,  and  the  defendant,  relying  thereon,  fails  to 
make  his  defence.' 

1.  Keelap   v.   Eleton,   12   Neb.    310;  collection  of  the  balance  of  thejudg- 

Pearce  v.  Olnej',  20  Conn.  ,^44;  Hinck-  ment  afler  payment  of  all  save  a  sum 

ley    V.   Miles,   15   Hun    (N.   Y.)   170;  equal  to  the  amountE  paid  before  judg- 

Scrinen  f.  Hursh,  39  Mich,  98;   Pene-  ment  and   improperly   incorporated  in 

ranee   v.   Edwards,  17   Fla.    140;    Mc-  it,  and  in  this  way  prevent  the   guilty 

Leran    v.    McNamara,    ss    Cal.    508;  party  from  proliting  br  hit  own  fraud. 

Miller   V.   HarriEon.   3a   N.  J.  Eq.  76;  Hentig  iv.  Sweet,  17   Kan.   173.     Com- 

HigginsTi.  King,  3  Barb.  (N.   Y.)   616;  ^are    Risher    v.    Roush,    2     Mo.    77. 

Powers   V.   Butler,  3  Greene,  Ch.  (N.  Shricker  v.  Field,  9  Iowa  j66.     Hub- 

J.)  461;;  Holland  v.  Trotter,  as  Gratt.  bard  v.  Martin,  8  Yerg.  (Tenn.)   498. 

(Va.)' 136;  Brooks  l^.  Whitaon.  7  S.  &  Meem    v.    Rucker,     10    Gratt.    (Va.) 

M.  (MiM.)  i;i3;  How  v,  Mortell,  18  III.  506;  Richmond  etc.  R.  Co.  v.  Shippen, 

479;  Perry  i:  Siter,  37   Mo.  273;  Harris  i>  Patt.  &  H.  (Va.)  327. 

11.    Western   etc.   R.   Co.,  59   Ga.  830;  A  judgment  will  not  be  enjoined  for 

Markham  i>.  Angler,  57  Ga.  43:   Baker  focts  which  existed  at  the  lime  of  its 

I.  Redd,  44  Iowa  179;  Kent  w.  Ricards,  rendition,  merely  because  the  defendant 

...    ^              I   .  .                 .  .             .... 

er  V.  '. 
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Gotlin   V.  Kilpatrick,   l   Law  Rep.  (N.  partial  payment,  and  payment  of  bal- 


Md.Ch.5i4;Katzv.  Moore,  13  Md.  566;  that  his  ignorance  was  not  due  to  any 
Webster  v.  Skipwith,  16  Miss.  341;  lack  of  diligence  on  his  part,  or  that  it 
Greene  v.  Haskell,  5  R,  I.  447;  Hue-  was  caused  by  the  act  of  the  opposite 
mns  V.  King,  3  Barb.  (N.  Y.)  616;  party.  Carolus  «.  Koch,  72  Mo.  645. 
Briesch  v.  McCauley,  7  Gill  (Md.)  1S9;  B  makes  a  note  which  is  endorsed  by 
Farmers'  etc.  Bank  v.  Ruse,  27  Ga.  391  i  M,  and  discounted  by  bank.  For  non- 
Moore  V.  Gamble,   9  N.   T.   Eq.    146;  payment  at  maturity,  note  Is  protested 


3    Md-  Ch.   392;    Iglehart    v.   Lee,   4  was  ignorant  of  them.     It  must  appear 

Wei 
Gre. 

Brit 

Fan 

Mo(  ....... 

Clute  T'.  Potter,  37  Barb.  (N.  Y.)  199;  and  suit  brought  on  it.  Maker  makes 
Gotlin  V.  Kilpatrick,  l  Law  Rep.  (N.  partial  payment,  and  payment  of  bal- 
Car.)  534;  Jones  v.  Kilgore,  a  Rich.  (S.  ance  Is  extended  to  a  given  day.  Pay- 
Car.)  Eq.  63;  Pearce  t'.  Chastairc,3  Ga.  ment  not  being  made  at  said  day,  suit 
226;  Meek  v.  Howard.  iS  Miss,  (to  is  again  brought.  Endorser  is  a  non- 
Smed.  &  M.)  joa;  Brandon  v.  Green,  7  resident,  but  is  induced  toaccept  service 
Humph.  (Tenn.)  130;  Burnley  f.  Rice,  of  process,  without  information  of  the 
21  Ten.  171.  Compare  Noble  v.  Butter,  partial  payment  and  extension  of  time, 
25  Kan.  645.  and  judgment  is  had,  Aderwards  with 
Where  a  defendant  was  liable  as  an  knowledge  of  the  partial  payment,  l>ut 
accommodation  endorser  upon  a  prom  is-  in  ignorance  of  the  extension  of  time,  en - 
sory  note,  and  after  maturity  thereof  dorser  ejiecutea  trust  deed  to  secure  tiie 
made  a  payment  thereon  to  the  holder,  balance.  Trustee  advertises  trust  prop, 
and  then,  before  judgment,  pcndingsuit  erty  for  sale;  endorser  files  bill  setting 
to  recover  on  such  note,  at  Ihe  request  up  foregoing  facts  and  sale  is  enjoined, 
of  the  plaintiff,  paid  him  several  hun-  //«/i/,  that  endorser's  failure  to  defend 
dred  dollars  in  addition,  upon  his  successfully  at  law  resulting  from  no 
promise  to  credit  the  amounts  upon  the  laches  on  his  part,  but  from  circuin- 
claim  and  take  judgment  for  only  the  stances  entitling  turn  to  equitable  re- 
balance, and  the  said  defendant,  relying  lief,  the  judgment  and  the  trust  deed 
upon  Euch  promise,  made  no  answer  and  should  l>e  perpetually  enjoined.  Havin); 
interposed  no  defence,  and  the  plaintitf,  executed  the  trust  deed  in  ignorance 
notwithstanding  the  receipt  of  the  that  he  had  been  released  as  endorser 
money  and  the  agreement,  took  judg-  by  the  extension  of  time,  he  cannot  be 
ment  for  the  whole  amount  of  the  face  considered  as  having  thereby  waived 
of  the  note.  j(e/</,  as  the  defendant  was  the  defence.     Dey  i'.  Martin,  78  Va.  1. 

Krevented  from  taking  proper  steps  to  Where   one   person   loans   money    for 

ave  the  payments  credited  on  the  note  nnother  upon  a  note  and  mortgage,  and 

In  the  suit  by  the  fraudulent  assurances  includes  usurious  interest  In  the  note 

of  the  plaintiff  made  pending  the  litiga-  and  mortgage;  and  the  agent  takes  the 

tion,  and  as  thereby  an  unfair  and  un-  note   and   mortgage   in   his  own  name 

conscionable   adva'ntagc   was   taken  in  and  endorses   the  same   to   the  leiider, 

depriving  him  of  just  credits,  acourt.  In  in  accordance  with  an  agreement  pre* 

the  exercise  of  its  equitable  jurisdiction,  viously  made  between  the  agent  and  tht- 

may  interfere  by  injunction  to  stay  the  lender    that    the    note    and   mortgage 
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{I)  Independent  complaint. — An  injunction  will  not  be  granted 
on  an  independent  complaint  to  stay  proceedings  under  a  bill 
or  decree  in  the  same  court,  whether  the  application  is  made 
by  parties,  privies,  or  a  stranger  to  the  original  suit.'  The  remedy 
is  by  petition  in  the  original  action.* 

(«f)  Failure  to  Summon  the  Defendant. — A  judgment  will  be 
enjoined  where  it  was  rendered  against  the  defendant  without 
I  service  of  process,  so  that  he  was  ignorant  of  the  pendency  of 
the  action  against  him.'     Nor  will  the  court  enquire  whether  or 

Ghould   be  BO  executed   and  endorsed;  him,  and  did  not  ascertain  that  fact  for 

and  this  agreement  was  made  for  the  about  three  years   after   the  judgment 

purpose,  among  others,  that  the  lender  had  been  rendered;  and  after  more  than 

should  get  the  benefit  of  the  usurious  three  years  had   elapsed,  the   plalntilf 

interest  included  in  the  note  and  mort-  ordered  an   execution   to   be  Issued  oit 

gage,  and  also  if  (he  note  and  mortgage  the  judgment  for  the  balance  due  there - 

were   not    paid    at    maturity,    that    the  on;  and  the    sheriff,  by    virtue   of  such 

lender  should  get  the  benetit  of  protest  execution,  levied  upon   and  seized   the 

fees   snd  damages;  and   the   note   and  property   of  the   agent;   and   he    then 

tuortgage   were   not   paid   at  maiurily,  commenced  an  actioi' against  the  plain - 

and    a    suit    wa£    commenced   by   the  tiff  and  the  Eherilf  to  restrain  them  from 

direction   of  both   the   lender  and  the  collecting  said  eiiecution  and  judgments 


agent,  against  the  maker  of  the  note  and  Held,  that  under  the  c 
mortgage,  also  making  the  agent  a  the  case  the  action  cannoi  oe  main- 
party  defendant;  and  it  was  agreed  be-  tained.  Noble  v.  Butler,  35  Kan.  645. 
tween  the  agent  and  the  attorney  for  the  1.  Smith  ti.  American  etc.  Co.. 
plainlifTthat  the  agent  should  make  no  1  Clark  (N.  Y.)  Ch.  307.  Lane  i'- 
defenceto  the  action,  and  that  when  the  Clark,  1  Clark  fN.  Y.J  Ch.  309. 
time  came  for  rendering  judgment  up>  S.  Lane  f.  Clark,  I  Clark  (N.  Y.) 
on  the  note  and  mortgage,  the  Ch.  309;  Smith  *.  American  etc.  Co.,  1 
attorney  would  dismiss  the  action  as  to  Clark  (N.  Y.)  Ch.  307,  There  are 
the  agent,  and  not  have  any  judgment  many  eiceptions  to  this  rule,  however, 
rendered  against  him.  but  afterward  the  8.  Ridgeway  i>.  Bank  of  Tenn.,  1 1 
judgment  was  In  fact  rendered  against  Humph.  (Tenn.)  523. 
the  agent,  as  well  as  against  the  payee  A  juilgment  rendered  against  a  party 
and  mortgagee  of  the  note  and  mort-  not  before  the  court  is  invalid,  and  a 
gage;  and  nnerwards,  but  on  the  same  court  of  equity  may  enjoin  the  execu- 
day  on  which  the  judgment  was  Ten-  tion  of  such  judgment.  Where  Iht- 
dered.  the  attorney  told  the  agent  that  judgment  is  voidable  merely,  a  different 
tlie  action  had  been  dismissed  as  to  the  rule  applies  according  to  the  equities  of 
agent,  and  that  no  judgment  was  ren-  the  case.  San  Juan  etc.  Co.  v.  Finch,  C 
dered  against  him;  and  the  attorney  Colo.  314;  Campbell  v.  Edwards,  I 
having  formerly  been  a  law  partner   of  Mo.  314. 

the  agent,  and  the  agent  lielieving  him  A  personal  judgment  entered  without 
and  relying  upon  what  he  said,  gave  no  notice  to  the  defendant  is  rendered 
further  attention  to  the  matter;  but  without  jurisdiction, and  is  consequently 
afterwards  the  agent,  who  was  still  the  void  :  that  an  officer's  return  of  service- 
agent  of  the  lender,  ordered  an  execu-  of  original  process  may  be  impeached, 
tion  to  be  issued  on  the  judgment,  in  a  direct  proceeding  after  judgment, 
which  was  done,  and  the  mortgaged  where  the  return  states  facts  which  do 
property  sold  thereunder,  and  theagcnt  not  come  within  the  personal  knowl- 
bid  it  in  for  the  plaintiff  and  afterwards  edge  of  the  officer  ;  that  an  action  to 
had  the  sale  confirmed  and  a  sheriff's  perpetually  enjoin  a  judgment  Is  a 
deed  executed  to  the  plaintiff  for  the  direct  attack  upon  the  judgment,  and 
mortgaged  property;  and  the  mort-  that  such  an  action  may  be  maintained 
gaged  projierty  did  not  sell  for  enough  to  enjoin  the  enforcement  of  a  void 
to  pay  the  entire  judgment,  but  left  a  judgment,  appearing  to  be  valid  and 
balance  due  thereon  of  some  $300  or  regular  upon  its  face.  McNeill  i',  Edie, 
(400;  and  the  agent  still  did  not  know  14  Kan.  loS. 
that  the  judgment  was  rendered  against  A  person  in  possession  of  real  estate: 
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not  the  defence  could  have  been  made  at  law,  as  no  opportunity 
to  defend  was  given.* 

(«)  Proceedings  in  Other  CourCs.~~As  an  injunction,  when  its 
object  is  to  restrain  proceedings  at  law,  is  addressed  to  the  par- 
ties, and  not  the  court,  therefore,  where  the  parties,  or  the  one 
sought  to  be  enjoined,  is  within  the  jurisdiction  of  a  court  of 
equity,  he  may,  in  a  proper  case,  be  enjoined  from  instituting  or 
proceeding  in  an  action  in  another  court.^     And  while  an  action 


as  owner  maj  obtain  an  injunction  to 
restrain  others  from  dispossessing  him 
hy  means  of  a  writ  of  habere  faciaa 
fossessienem  Issued  br  a  chancery 
court  without  aay  notice  to  him  in  a 
suit,  in  which  be  was  no  partji,  where 
he  does  not  claim  the  land  under  anj' 
party  to  the  suit  but  by  a  title  para- 
mount and  adverse  lo  them.  William- 
son V.  Russell,  iS  W.  Va.  611. 

A  judgment,  in  an  action  of  eject- 
ment againsf  a  non-resident  having  a 
tenant  In  possession,  the  latter  not  being 
nerved  with  process  and  there  being 
publication  as  to  the  non-resident  de- 
fendant, who  had  no  knowledge  of  the 
suit,  and  who,  being  the  mere  legal 
holder  of  the  title,  during  the  pendency 
of  the  suit,  conveyed  to  the  beneficial 
-owner,  who  was  also  without  notice,  is 
void  ;  and  equity  will,  at  the  instance 
of  the  beneficial  owner,  restrain  the  exe- 
cution of  a  writ  of  possession  against 
the  non-resident  defendant.  The 
Charter  Oak  Life  Ins.  Co.  v.  Cum- 
mings,  go  Mo.  267. 

A  judgment  rendered  against  a  party 
without  notice  will  usually  be  set  aside, 
and  Its  collection  enjoined,  by  chan- 
cery ;  but  not  if  it  appears  that  party 
holding  the  judgment  has  a  valid  claim 
whereon  it  was  rendered,  to  which 
there  is  no  defence.  But  where  the 
cause  was  presented  upon  a  demurrer 
to  the  petition,  which  alleged  the  facts 
showing  the  invalidity  of  the  judgment, 
without  admitting  the  indebtedness  on 
which  it  was  rendered,  the  demurrer 
was  properly  overruled,  and,  defendants 
refusing  to  plead  further,  the  judgment 
was  properly  set  aside  and  its  collec- 
tion enjoined.  In  such  case  plaintiff 
■could  not  be  compelled  to  pay  the  debt 
Jis  a  condition  to  the  relief  asked,  be- 
cause, as  the  case  was  presented  to  the 
-court,  it  did  nol  appear  that  lie  owed 
defendants  anything.  Gerrieh  i'.  Hunt, 
(16  Iowa  68a. 

OSM  to  Pft7  Void  Ju^tineiLt. — A  con- 
dition precedent,  required  b^  courts  of 
fquily  before  they  will  enjoin  the  exe- 


cution of  a  judgment  at  law  void  for 
failure  to  serve  the  defendant  with  pro- 
cess, is  that  if  relief  is  granted  a  differ- 
ent result  will  be  attained  than  that  al- 
ready decreed  by  the  void  judgment. 
But  the  rule  and  the  reason  for  it  en- 
tirely fail  when  the  defendant  comes 
into  court  with  the  money  and  offers  to 
pay  the  judgment  as  a  condition  pre- 
cedent to  its  being  set  aside.  Hans- 
wirth  V.  Sullivan,  6  MonL  303. 

1.  Owens  v.  Ranstead,  zl  111.  161; 
Harshev  v.  Blackmarr,  ao  Iowa  i; 
McNeii  V.  Edie,  14  Kan.  loS;  Blakes- 
lee  V.  Murphy,  44  Conn.  188;  Crafts  v. 
Dexter,  8  Ala.  767  ;  Slubbc  v.  Leavitt, 
30  Ala.  352  ;  Bell  v.  Williams,  i  Head, 
iio;  Ryan  t.  Boyd,  33  Art.  778; 
Walker  i>.  Gilbert,  Freem.  (Tcnn.)  Ch. 
Se  ;  Cemfare  Graham  v.  Roberta,  I 
Head.  (Tenn.)  56;  Johnson  v.  Tones,  a 
Neb.  116;  Ridgway  13.  Bank  of  Teim.. 
11  Humph.  (Tenn.)  513. 

FleMtlnB. — Though  judgment  may 
have  been  rendered  in  a  proceeding 
wherein  the  writ  or  service  of  process 
on  the  party  may  have  been  ill^al, 
equity  will  not  interfere  to  set  the  judg- 
ment aside  unless  it  is  made  to  appear 
that  the  result  would  be  different  on 
another  trial  from  that  already  reached 
by  the  judgment.  To  make  this  appear, 
when  the  remedy  is  sought  by  injunc- 
tion, the  petition  should  state  facts 
which  would  constitute  a  good  defence 
to  the  original  action.  The  facts  must 
be  stated, and  not  the  concluslon&of  the 
pleader,  and  when  conclusioni  alone 
are  given,  though  sworn  to  In  the  ap. 
plication  for  injunction,  the  writ  should 
not  issue.  Sharp  t).  Schmidt,  6a  Tex, 
263;  Schleicher  i>.   Markword,  61  Tea. 


i.,arran  v.  mcuiaren,  5  n.  1...  \^»».  410. 
Harrison  v.  Gumey,  a  jac.  &  W.  ^3; 
Portarlington  ».  Soulby,  3  Myl.  &"  K. 
104;  McLaren  v.  Slainton,  t6  Bear. 
379;  Mackintosh  v.  Ogilvie,  4  T.  R.  193; 
Bushtey  -v.  Munday,  5  Madd.  R.  197; 
Bunbury  v.  Bunbury,  3  Jur.  6f8;  Beck- 
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is  pending  in  a  court  of  equity  which  will  dispose  of  all  the  mat- 
ters in  controversy  between  the  parties,  it  may  restrain  proceed- 
ings in  other  courts  in  respect  to  the  same  subject  matter.* 

The  English  rule  is  sustained  by  the  clear  weight  of  authority 
in  this  country  *  although  the  cases  are  not  altogether  harmoni- 

ford  V.  Kemble,  i  Sim.  &  Slu.  7;  Bowler  may  make   coin  pen  sal  ion   Iherefor,  to 

V.  Orr,  1  Y.  &  C.  464;  Wilson  v.  Joseph,  be  ascerlained  and  awarded  to  defend- 

107  Ind.  490.  ant  \n  this  courl.     Paterson  etc.  R.  Co. 

After  the  court  of  chancery  had  ap-  v.  Kamlah,  42  N.  J.  Eq,  93. 

pointed  a  receiver  for  an  insolvent  rail-  An  endorsee  of  a  bill  of  exchange 
road  corporation  the  petitioner  began  was  enjoined  in  England  from  bringing 
an  action  at  law  against  the  corporation  an  action  thereon  in  the  courts  of  Ire- 
lo  recover  damages  for  pereonal  injuries  land.  Portarlinglon  v.  Soulb^,  3  Myl. 
sustained  through  (he  corporation's  &  K.  T04.  And  a  creditor  who  had 
negligence.  On  demurrer  thereto  the  obtained  a  decree  against  an  estate  in 
supreme  court  allowed  him  to  amend  England  was  enjoined  from  bringing 
by  inserting  the  receiver's  name  in  suit  against  the  same  estate  in  Ireland- 
place  of  the  corporation's  in  his  plead-  Beauchamp  v.  Huntley,  Jac.  546;  Wed- 
ings,  and  ordered  the  chancellor  to  con-  derman  v.  Wedderman,  a  Beav.  3o8. 
sent  to  the  amendment  and  to  the  con-  1.  BecUford  v.  Kemble,  i  Sim.  &  Stu. 
tinuance  of  the  suit  bj' the  petitioners.  7.  Where,  however,  it  appears  that 
Hfid,  that  the  court  of  chancery  couid  the  questions  involved  in  the  other  suit 
on  petition  restrain  the  receiver  from  or  suits  can  be  eeparated  from  the  first 
pleading  in  the  action  at  law  the  statute  and  can  be  more  conveniently  litigated 
of  limitations,  which  had  become  a  bar  in  the  foreign  court,  the  parties  will  not 
between  the  l>eginning  of  that  action  be  enjoined.  Jones  v.  Giddes,  1  Ph,  724. 
and  the  filing  of  this  petition.  Lehigh  At  about  the  time  of  the  commencc- 
etc.  Co.  V.  Central  R.  Co.,  4:  N.  J.  Eq.  ment  of  an  action  to  compel  specific 
591.  performance  of  an  alleged  agreement 
The  defendant,  claiming  that  he  had  to  sell  land,  brought  by  one  who  was  in 
never  received  compensation  for  a  strip  possession  claiming  under  such  agree- 
of  land  used  by  complainant,  brought  ment  and  had  made  improvements,  the- 
ejectment  therefor;  thereupon  com-  vendor  conveyed  the  land  to  another 
plainant  obtained  a  preliminary  Injunc-  person,  and  a  lessee  of  the  latter  after- 
tion  to  stay  the  action  on  the  ground  wards  took  forcible  possession  of  the 
that  it  had  the  legal  title  to  the  land,  premises,  and  when  the  defendant  at- 
but  being  unable  to  establish  it  prayed  tempted  to  go  thereon  brought  an  action, 
a  discovery,  and  it  also  insisted  that  if  of  trespass  against  him  in  justice's 
it  should  be  unable  to  establish  its  legal  court.  Held,  that  an  injunctional 
title  it  had  an  equitable  title  which  order  was  properly  granted  restraining 
equity  ought  to  protect  by  decreeing  -said  grantee  and  his  lessee  from  inter- 
that  it  retain  possession  of  the  premises,  fering  with  plaJntil^'s  possession  and 
and  consummate  its  right  thereto  by  from  further  prosecuting  said  action  of 
awarding  just  compensation  to  de-  trespass,  and  from  bringing  other  sim- 
fendant.  field,  that  although  the  dis-  ilar  actions  until  the  determination  of 
covery  had  been  made  by  defendant's  the  action  for  specific  performance, 
answer  the  injunction  should  neverthe-  Hadfield  v.  Bartlett,  66  Wis.  631;. 
less  be  retained,  on  the  ground  that  the  3.  Bank  ip.  R.  &  B.  R.  Co.,  zS  Vt.  470; 
possession  of  the  premises  was  origi-  Vermont  etc.  R.  Co.  v.  Vermont  etc. 
rally  taken  with  the  knowledge  of  de-  R.  Co.,  46  Vt.  792;  Pearce  v.  Olney,  20- 
fendant,  and  continued  for  about  twenty  Conn.  ^43;  Hays  v.  Ward,  4  Johns.  {N. 
years  as  part  of  the  complainant's  road  Y.)  Ch.  113;  Keyser  i>.  Rice,  47  Md. 
with  defendant's  acquiescence,  during  203^  Snook  ii.  Snetzer,  15  Ohio  St.  ci6; 
which  time  various  negotiations  have  Engel  n.  Scheuerman,  40  Ga.  ao6;  Vail 
been  had  between  the  parties  as  to  his  v.  Knapp,  49  Barb.  (N.  Y.)  399;  Field 
compensation,  and  (the  land  is  indis-  v.  Holbrook,  3  Abb.  Pr.  (N.  Y.)  377; 
pensable  to  complainant)  that  com-  Thompson  t.  Norris,  11  Abb.  (N.  Y.) 
plainant  may,  if  necessary,  by  proceed-  N.  Cas.  163;  s.  c,  63  How.  (N.  Y.)  Pr. 
ings  under 'its  charter  condemn  the  424;  Dehon  i>.  Foster,  4  Allen  (Mass.) 
land,  or  if  il  has  not  the  power  to  do  so  545;  ■.  c,  7  Allen  57. 
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■ous  on  that  subject.  The  general  rule  is,  that  a  court  of  equity 
in  one  State  or  country  having  jurisdiction  of  the  proper  parties. 
will,  where  the  facts  are  sufficient,  enjoin  the  parties  from  insti- 
tuting actions  in  other  States  or  countries.^ 

1.    Pickett    V,     Ferguson,    45    Ark.  regard  to  the  situation  of  the  eubject 

177;   Engel    V.    Scheiierman,    40    Ga.  matter   of  dispute,   theji   consider    the 

io6;    Hines    v.    Rawson,  40  Ga.   356;  equities  between  the  particB  and  decree 

Zimmerman      v.       Franke,     34      Kan.  in  personam  according  to  those  equities 

650;    Mo.    Pbc,     R.     Co.    v.    Maltby,  and  enforce  obedience  to  their  decrees 

«.  Kan.  12^;  Wileon  v.  Joseph.  107  Ind.  in   fersonam."     Foster    v.     Vassal],     ■% 

490;  Pindeil  v.  Quinn.  7  111.  App.  65^;  Atk.  R.  ;8q;  Toller  v.  Carteret,  I  Vem. 

Snnok  V.  Snetier,  25  Ohio  St.  (i6;  Ba'U  494;  Snook  r.  Snetzer,  25  Ohio  St.  516; 

timore  etc.  R.  Co.  v.  Mav,  15  Ohio  St.  Penn  v.  Ld.  Baltimore,  1  Ves.  Sr.  4441 

347;  Kevser  f.  Rice,  47  htd.  203;  Pearce  Portarlington   v.    Soulbj',  a   M.   &   R. 

V.  Olney,  30  Conn.  543;  Cunningham  104. 

V.  Butler,  143  Mass.  47;  Dehon  t>.  Fos-  No  euch  restraining  order  vill  be 
ter,  4  Allen  (Mass.)  54;;  Vail  v.  Knapp,  made  simplj'  because  the  litigation  is  in 
49  Barb.  (N.  Y.)  299;"CIafiin  v.  Ham-  a  foreign  state,  or  to  enforce  a  mere 
lin,  63  How.  Pr.  (N.  Y.)  284;  Kittle  v.  legal  right,  even  though  such  right  be 
Kittle,  8  Daly  (N.  Y.)  73;  Erie  R.  Co.  granted  hy  the  statutes  of  this  stale. 
V.  Ramsey.  4.1;  N.  Y.  637;  Dobson  v.  but  only  where  there  is  a  manifest 
Pearce,  4  Duer  (N.  Y.)  142;  s.  c,  12  equity  which  compels  such  restraining 
N.  Y.  1^6;  Great  Falls  etc.  Co.  v.  order.  Cole  u.  Young,  34  Kan.  435. 
Wor8ter,"23  N.  H.  462;  Bank  v.  Rut-  Attachment  In  Anot&ar  Btato.— In- 
land etc.  R.  Co.,  28  Vt.  470;  Vermont  junction  will  lie  to  restrain  a  resident 
etc.  R.  Co.  r.  Vermont  etc,  R.  Co.,  46  of  Indiana  from  prosecuting  an  attach- 
Vt.  792;  Dinsmore  v.  Neresheimer,  33  ment  proceeding  against  another  resi- 
Hun  (N.  Y.)  204;  Hays  v.  Ward,  4  dent,  in  the  courts  of  another  State,  in 
Johns.  (N.  V.)  Ch.  123;  Mossie  v.  violation  of  section  3163.  R.  S.  1881. 
Watts,  6  Cranch  (U.  S.)  C,  Ct.  148;  which  makes  it  an  ofTence  to  send  a 
Fisk  o.  Union  Pac.  R.  Co.,  10  Blatchf.  claim  against  a  debtor  out  of  the  State 
<U.  S.)  s»8;  French  t'.  Hay,  23  Wall,  for  collection,  in  order  to  evade  the  es- 
(U.  S.)  250;  Carron  Iron  Co.  v.  Mc-  empUon  laws,  Wilson  v.  Joseph.  107 
Laren,  5  H.  L.  Cas.  438.  Compare  Ind.  490;  Uppinghouse  t.  Mundel,  103 
Williams  v.  Ayrault,  31   Barb,  (N.  Y.)  Ind.  338. 

364;  Carroll  TJ.FarmCfi' etc.  Bank,  llarr.         If  A,  a  citizen  of  Massachusetts,  with 

<Mich.)  197;  Mead  v.  Merritt,  3  Paige  knowledge    that   his    debtor    residing 

(N.  Y.)  401;  Bicknell  i>.  Field,  8  Paige  here   has  slopped  payment,  and  anticl' 

<N.  Y.)  440;  Harris  I'.  Pullman,  84  111,  pating   Ihat   proceedings   in    Insolven- 

30;  Evans  v.  Taylor,  38  W.  Va.  184;  cy  will  be  begun  against  the  debtor. 
Cole  v.  Young,  24  Kan.  435.                     ■  makes     an     assignment    of   his    claim 

"In  a  case  of  fraud  or  trust  or  ofcon-  to   a   citizen   of   another   State,  with - 

tract   the   jurisdiction    of   a    court  of  out  consideration,   and  the   latter,  be- 

equity  is  sustainable  wherever  the  per-  fore     proceedings    in    insolvency    are 

son  be  found,  although  lands  not  within  begun    against   the   debtor,   brings   an 

the  jurisdiction   of  that   court  may  be  action  upon  the  claim  In  said  Stale  and 

alTected    by   the    decree."      Massie    1:  attaches    property  of  the  debtor  there, 

WallB.  6  Cranch  ( U.  S.)  C.  Ct,  148  {C.  this  court  will,  on  a  bill   in  equity,  by 

J.   Marshall).     See  Great    Falls  Mfg.  the  asfiigiiee  In  insolvency  of  the  debtor, 

Co,  V.  Worsler,  33  N.  H,  462.  restrain  A  from  prosecuting  the  action 

"In  enercising   this  authority  courts  to  judgment  if  A  has  control  of  such 

proceed  not  upon  any  claim  of  right  to  action.      Cunningham   u.   Butler,    142 

control    or    stay    proceedings     in    the  Mass.  47;  s.  c.,  56  Am.  Rep.  6m. 
courts  of  another  Slate  or  country,  but         A  and  B  were   residents  of'  Kan?iHB. 

upon  the  ground  that  the  person  upon  A  owed  B  a  just  debt.  He  wentinloMls- 

whom  the  restraining  order  is  made  re-  souri,  taking  certain  personal  property 

sides  within  the  jurisdiction  and  is  In  with  him.     This  property  was  exempt 

the  power  of  the  court  issuing  it.     .     .  by  the  laws  of  Kansas.     B  commenced 

They    do    not    pretend    to    direct    or  an  action  in   Missouri  by   attachment 

'Control  the  foreign  court,  but,  without  before   a  justice  of  the   peace    selling 
»I0 
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this   property,       HeldjWtat   upon    the  be  Irici  de  hojb.      Evans  t/.  Taylor,  38 

mere     showing    that     the     particular  W.  Va.  184. 

property  seized  was  exempt,  and  with-  A,  B  and  C  were  residenls  and  cili- 
out  any' showing  as  to  As  liabililj'  to  zens  of  New  York.  A,  t>eing  indebted 
pay,  or  his  posBession  of  none  save  ex-  to  both  B  and  C,  mortgaged  certain 
empt  properly,  or  as  to  whether  the  personal  chattels  then  in  Illinois,  to  B. 
debt  was  fraudulentlv  contracted  or  Before  the  mortgage  could  lie  recorded 
not,  or  08  to  any  fraudulent  disposition  in  Illinois,  or  the  property  delivered 
of  propertv  since  the  contraction  of  the  there,  one  of  which  acts  Is  es«enlial  bv 
debt,  acourt  of  equity  in  Kansas  will  the  laws  of  Illinois  to  the  validity  of 
not  restrain  the  prosecution  of  said  the  mortgage  as  against  third  parlies. 
uction  In  Missouri,  Cole  v.  Young,  24  although  not  by  the  laws  of  New  York. 
Kan.  435.  C  took  an  attachment  out  from  one  of 
In  Dehon  *.  Foster,  4  Allen  (Mass.)  the  courts  of  Illinois,  a  proceeding  i» 
545.  it  was  held  that  this  court  had  ju-  rem,  and  under  the  laws  of  that  Sutc. 
risdlction  in  equity  upon  a  proper  case  in  due  form  levied  on  and  sold  the 
made,  to  enjoin  a  citizen  of  Massachu-  property.  B  did  not  make  himself  ^1 
setts  from  availing  himself ofan  attach-  party  to  this  suit  in  attachment. 
ment  of  personal  property  in  another  although  he  had  notice  of  it,  and,  by 
State,  in  an  action  against  a  debtor  the  law  of  Illinois,  a  right  to  make 
who  was  insolvent  under  .the  laws  of  defence  lo  it,  but,  after  its  termination. 
Massachusetts,  and  thus  preventing  the  brought  suit  in  New  York  against  C  for 
same  from  coming  lo  the  hands  of  the  taking  and  converting  (he  chattel".  C 
assignee;  and  that  it  was  no  objection  pleaded  in  bar  the  proceedings  in  at- 
Ihat  the  action  was  commenced  before  tachment  and  the  judgment  obtained 
the  institution  of  proceedings  in  in-  in  Illinois.  It  was  held  in  the  supreme 
holvency,  if  this  was  done  with  a  court  of  the  United  States,  reversing 
knowledge  that  such  proceedings  were  the  decision  of  the  supreme  court  of 
about  to  be  instituted,  and  with  a  view  New  York,  that.  In  order  that  the  "full 
to  obtain  a  preference.  In  the  same  faith  and  credit"  req^uired  by  the  con- 
case,  Dehon  i'.  Foster,  7  Allen  (Mass,)  stltulion  should  be  given  to  the  judicial 
57,  It  was  kfld  that  the  equitable  right  proceedings  in  the  State  of  Illinois,  the 
of  the  assignees,  was  paramount,  unless  judgment  of  the  Court  (here,  that  the 
home  valid  claim  or  hen  existed  on  the  personal  property  there  aituata  was 
funds  which,  under  (he  laws  of  the  for-  subject  lo  this  process  of  attachment. 
eign  Stale,  would  divert  them  from  the  and  that  the  proceeding  in  attachment 
assignees  If  the  defendants  were  com-  took  precedence  of  the  priorunrecorded 
pelleil  to  abandon  the  attachment  of  mortgage  from  A,  was  binding  else- 
them  In  the  courU  of  that  State.  where;  that  as  the  effect  of  the  allach- 
See  case  Lawrence  i>,  Batcheller,  menl,  judgment,  levy  and  sale  was  to 
[31  MasR.  504.  protect  C,  If  sued  in  Illinois,  for  the 
A  sues  B  before  a  justice  in  West  property  thus  acquired,  it  would  pro- 
Vii^nia,  and  a  final  judgment  is  ren-  tect  him  when  sued  in  the  court  of 
dered  by  such  justice  for  the  defendant;  another  Stale  for  the  same  transaction, 
while  said  judgment  remains  in  full  If  he  justiiied  in  the  same  manner;  that 
force,  A  assigns  the  claim  on  which  the  nclion  of  law,  that  the  domicile  of 
said  action  was  brought  to  C.  who  the  owner  draws  to  it  his  personal 
hues  B  on  it  before  a  justice  In  the  estate,  yields  whenever,  for  the  pur- 
Slate  of  Ohio,  and  obtains  a  judgment  poses  of  juiilice,  theaclual  silus  of  prop- 
thereon;  C  then  asfiigns  said  Ohio  erty  should  be  examined  into;  that  11 
judgment  td  E,  who  Inntitules  an  action  title  acquired  under  the  attachment 
on  the  same  in  West  Virginia  before  laws  of  a  state,  and  held  valid  there, 
the  justice  who  rendered  the  said  tir!>t  would  be  held  valid  in  another  slate, 
mentioned  judgment  for  the  defendant,  even  If  all  parties  interested  in  the  con- 
//f/rf,  a  court  of  equity  has  no  jurisdic-  trovcrsy  were  citJzenii  of  such  olher 
lion  to  enjoin  the  prosecution  of  said  state;  and  that  thus,  as  an  attachment 
last  mentioned  action,  because,  by  the  of  personal  property  in  Illinois  would 
statutes  of  the  State  of  Ohio,  the  take  precedence  of  an  unrecorded 
defendant  in  said  Ohio  judgment  bad  a  mortgage  executed  in  another  t-latc 
plain  and  adequate  legal  defence  both  where  record  was  not  necessary,  it  would 
before  the  justice  who  tried  the  action  do  so  (hough  the  owner  of  the  chattels, 
and  by  appeal  ah  of  right  to  the  court  the  attaching  creditor,  and   the  morl- 

' „  pleas,  where  the  case  would  gage  creditor  were  all  resident!,  of  such 
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{0)  Exception  to  the  Rule. — The  United  States  courts  are  pro- 
hibited by  statute  from  enjoining  proceedings  in  the  State 
courts.* 

(/)  Actions  at  Law  Under  the  Codes. — In  the  year  1847,  the 
State  of  New  York  adopted  a  code  of  civil  procedure  which 
unites  the  jurisdiction  of  law  and  equity  in  all  tribunals  having 
common  law  jurisdiction,  and  permits  an  equitable  defence  to  an 
action  at  law.  This  procedure,  with  various  modifications,  has 
been  adopted  in  a  majority  of  the  States  and  territories;  and  a 
system,  very  similar,  became  a  law  in  England  in  1854. 

These  codes  recognize  the  separate  jurisdiction  of  courts  of 
law  and  equity,  while  they  greatly  enlai^e  the  equity  powers  of 
the  courts  by  permitting  a  defendant  to  interpose  an  equitable 
defence  to  a  legal  action.  This  defence  in  many  of  the  States 
may  not  only  bar  the  plaintiff's  cause  of  action,*  but  will  entitle 
the  defendant  to  affirmative  relief.' 

other  state.  Green  v.  Van  Buskirk,  5  wards  againit  the  debtor,  or  Immecli- 
Wall.  (U.  S.)  307.  ately  against  anv  property  not  covered 
A  general  aa«!gnment  for  the  benefit  by  the  asKignmeiit.  The  assignee  was  a 
of  creditors  had  been  made  under  the  trustee  only  to  the  extent  that  the  cred- 
general  as  sign  men  t  act  of  New  York  Itors  chose  to  accept  him  as  such.  As 
fLawB  of  1377)  on  March  i,  iSSi.  It  he  violated  no  rights  of  other  creditors- 
was  not  recorded  in  Pennsylvania  until  in  pursuing  any  property  not  covered 
March  iS,  where  it  could  only  become  by  the  assignment,  and  was  bound  in 
operative  by  record  so  as  to  affect  any  no  way  thereby,  he  could  not  properly 
bona  fide  purchaser,  creditor,  etc.  have  been  restrained  from  see1(ing  hu 
Previously  to  the  i8lh,  the  defendant  remedy,  wherever  there  was  attachable 
had  brought  suit  fn  Pennsylvania,  and  property  which  the  assignment  did  not 
attached  property  there.     He  was  him-  reach." 

self  a  citizen  of  New  York,  as  were  the  Rogers  n. '  Cincinnati,  e  McLean 
debtor  and  his  assignee.  It  was  held,  (U.  S.}  337;  Driggs  v.  Wallcott,  4 
In  s  proceeding  brought  against  the  Cranch  (CT  S.)  I7[f;  Bank  "v.  Skelton, 
creditorin  New  York,  that  the  lien  he  3  Blatchf.  (U.  S.)  14;  Chaffin  -o.  St. 
had  acquired  tn  Pennsylvania  was  Louis,  4  Dill.  (U.  S.)  19;  Moore  -o. 
saved  from  the  operation  of  the  assign-  Ilolliday,  4  Dill.  (U.  S.)  jl;  Orton  v. 
ment;  that  he  had  the  same  right  to  Smith,  iS  How.  (U.  S.)  263;  Camp- 
enforce  payment  of  his  claim  out  of  the  bell's  Case,  i  Abb.  (U.  S.J  181;;  Carroll 
debtor's  property  that  a  resident  cred-  ».  Farmers' etc.  Bank,  Harr.  (Mich.)  107. 
itor  in  Pennsylvania  had  ;  and  that  he  1.  "Nor  shall  ■  writ  of  injunction  be 
would  not,  by  any  order,  be  restrained  granted  to  stay  proceedings  in  any 
from  pursuing  it.  Warner  i/.  J  affray,  court  of  a  state.  I  Stat,  at  Large  335. 
96  N.  Y.  148.  Dkvkns,  J.,  in  speaii-  A  state  court  will  not  restrain  an  ac- 
ing  of  this  case,  Cunningham  v.  Butler,  tion  in  a  federal  court,  Ri^  i>.  John- 
14)  Mass.  47,  says  :  '■  In  Warner  v.  son  Co..  6  Wall.  (U.  S.  )  i3S;  U.  S.  r. 
JalTray,  96  N.  Y.  248,  the  assignment  Keokuk,  6  Wall.  {U.  S.)  .^14-,  McKim  c. 
was  of  an  entirely  different  nature  from  Voorhies,  7  Craniji  (U.  S.)  179;  Coster 
that  made  in  proceedings  in  insolvency,  v.  Griswold,  4  Edw.  Ch.  (N.  Y.)  364; 
such  as  is  found  in  the  case  at  bar.  The  Schuyler  ti.  Pelissier,  3  Edw.  Ch.  (N. 
property  of  the  debtor  was  not  taken  Y.)  203;  Thompson  u.  Norris,  63  How. 
for  distribution  by  the  law,  but  by  his  Pr.  (N.  Y.)  418.  Compare  Hines  v. 
own  voluntary  act.  The  assignment  Rawson  40  Ga.,  356;  s.  c,  1  Am.  Rep. 
did    not    operate   on  the  claims  of  the  j8i. 

creditors,  or  place  them  under  rfnyobli-  3.  In  Jeffs   v.    Day,   L.   R,.  I    Q^  B. 

gntions  to  join   in   it.     They   were  en-  172,  it  was  ie/i/ that  such  equitable   de- 

tirely  free  to  act,  could  refuse  to  have  fences  only  were  admissible  as  would 

anything   to   do   with   it,  could   retain  bar  the  plaintiff's  action, 

their  claims,  and   enforce   them   after-  B.   In    Dobson   v.   Pearce.    12   N.  Y.. 
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INJUh'C  TIONS.  Aetlou  at  U«. 

(y)  MuUipluity  of  5w(Vj.^UniJer  the  new  procedure  an  in- 
junction may  still  be  necessary  where  the  entire  controversy 
should  be  settled  in  one  action,  and  it  is  necussary  to  restrain 
other  actions  in  respect  to  the  same  subject  matter  in  other 
courts.' 

(r)  Where  Additional  Parties  Are  Required. — In  those  States 
where  the  new  procedure  fails  to  provide  for  bringing  in  addi- 
tional parties  in  order  that  there  may  be  a  complete  determina- 
tion of  all  matters  in  controversy  in  an  action,  a  defendant  may 
find  it  necessary  to  set  up  the  facts  constituting*  his  defence 
■  against  all  persons  interested  by  a  bill  for  an  injunction.* 

156,  16S,  it  is  said:  "An  equitable  de-  ing  the  plaintiff  in  the  former  actioir. 
fence  to  a  civil  action  is  tiow  qb  availa-  were  made  parties,  held,  that  the 
bie  a>  a  legal  liefence.  The  question  supreme  court  had  the  power  in  its  die- 
now  is,  ought  the  plaintilTto  recover?  cretion  to  slay  the  proceeding  in  the 
And  anything  which  shows  that  he  superior  court  suit  until  the  determina- 
ought  not  is  available  to  the  defendant,  tion  of  the  foreclosure  suit  Cushman 
whether  it  was  formerly  of  equitable  or  ».  Leland,  93  N.  Y.  653. 
legal  cognizance."  See  also  Crary  n,  i,  Erie  R.  Co.  v.  Ramsey,  4?  N.  Y, 
Goodman,  u   N.  Y.  266;  Seely  -v.  En-  637. 

gell,  13  N.   Y.   543;   N.   Y.  Ins.  Co.  f.  In  Erie   R.  Co.  v.  Ramsey,  45  N.  Y. 

Nat.  etc.  Co.,  14  N.  Y.  85;  Despard   v.  637,  Ramsey  brought  an  action  against 

Walbridge,    15   N.   Y.   374;    Chase   v.  the  railway  company  in  the  sixth  judi- 

Peck,  31  N.  Y.  581;  Wiener  v,   Ocum-  cial  district.    The  company  thereupon, 

paugh.  71   N.  V.  113,  117;  Maxwell  'v.  brought  an  action  against   Ramsey  in 

Camptiell,    4^    Ind.    360;    Holland    v.  the  Jirst   district,  and   obtained   an  in- 

'  '      --      -■    Ind.  346;   Hammond    v.  junction,  whicti  was  violated  by  him. 

._    _, .  ^           1  217;  Carpenter  *.  Oak-  Folgeh,  J.,  states  the  rule  as  follows; 

land,  30  Cal.  439;  Cannon   -v.  Johnson,  "The  suit  to  bring  to  one  judgment  all. 

20  Mo.   loS;    Kennedy   -a.   Daniels,   30  the  actions  must  be  in  one  of  the  courts,. 

Mo.    104;   Hubble  Ti.  Vaughn,   43   Mo.  and  to  make  that  suit  effectual  to  the 

138;    Harrington    v.    Fortner,  58  Mt>.  end  sought  the  power  must  be  In  that 

Sfl;  Ballinger  v.  Lantier,  i;  Kan.  608;  court  to  enjoin  the  parties  to  the  suits 

ackett  11.  High,  28  Iowa  539;  Walker  in  the  co-ordinate  court  from  proceed- 

I'.   Kynett,   31   Iowa   534;    Stniman  v.  Ing  tlierein.     An  instance  of  the  exer- 

Robb,  37  Iowa  311;  N.  Eastern  R.  Co.  else    of    one    branch    of    this    power 

V.  Barrett,  65  Ga.  601.     In  all  cases  the  sanctioned  by  this  court  is  found  in  the 

defendant  must  plead  the  facts  consti-  case    of   New    York    etc.   R.    Co.    v. 

tuting   his   defence   and   the  court  will  Schuyler,  17  N.  Y.  SQ^."     In  the  case 

adopt  the  relief  to  the  facts  pleaded  and  cited  in  the  above  opinion   the  otKcers 

firoved.     TlJs  is  not  the  place  to  enter  of  the  railway   company  had  issued  a 

nto  a  discui«ion  of  the  new  procedure,  large  amount  of  spurious  stock  which 

but  simply  10  call  attention  to   changes  had  the  appearance  of  being  genuine. 

made  by  it  iind  the  consequent  modifi-  This  stock  was  sold  and  held  by  three 

cationofthi' rules  of  equity  in  enjoining  hundred  and  twenty-six  separate  per- 

judgments   recovered   at   law.     In   the  sons,  many  of  whom   had  commenced 

•.tales   mentioned   tlie  power,   while  It  suits  on  the  stock  against  the  company. 

i-ontinues  to  exist  in  certain  cases,  will  The   company   thereupon   brought   an. 

rarely    be    exercised     except    in     two  action  against  all  the  holders  of  such 

classes  ofcsses.  stock  to  enjoin  the  actions  then  pend- 

Where,  after  the  commencement  of  ing  and  to  determine   the  controversy, 

an  action  in  the  superior  court  of  New  The  action  was  sustained,  although  on 

York  city   to   recover   the   amount  of  the   linal   hearing   the   stock   was  held 

interest  coupons  upon  Irands  secured  by  valid  and  a  separate  judgment  rendered 

a    trust    mortgage,    the    trustee   com-  in  favor  of  each  holder  of  such  stock, 

menced  an  action  in  the  supreme  court  3.  Erie  R.  Co.  v.  Ramsey,  45  N.  Y. 
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INJUNCTIONS. 

{s)  Criminal  Prosecutions. — Chancery  will  not  interfere  by  in- 
junction to  prevent  anticipated  criminal  prosecutions.'  It  is 
no  part  of  the  mission  of  a  court  of  equity  to  administer 
the  criminal  law  of  the  State,  or  to  enforce  the  principles  of 
religion  and  morality,  except  so  far  as  it  may  be  incidental  to 
the  enforcement  of  property  rights,  and  perhaps  other  matters  of 
i:  quit  able  cognizance.* 

30.  TniBteeB.— A  court  of  equity  regards  the  cestui  que  trust  as 
the  real  owner  of  the  trust  property,  and  entitled  to  all  the  rights 
of  such  ownership ;  therefore  an  injunction  will  be  granted  to 
prevent  the  trustee  from  encumbering  the  trust  property  by 
mortgage  conveyance  or  contract,  or  in  any  other  manner  in  vio- 
lation of  the  trust.^     In  actions  to  attach  a  trust  to  specific  prop- 

vjde  Tor  bringing  in  additional  parties  common    law.      Suess     v.    Noble,    31 

when  necesiarj'   to   a  complete  deter-  (Iowa)  Fed.  Rep.  855. 

minationof  thecaee.     Ohio,  4  96;  Iowa,         Contra  KayoT  of  York  v.   PilWng- 

5  2663;  Indiana,   4  63;    Kansas,   ^  97;  ton,  x  Atk.  302;  Turner  v.   Turner,  15 

Nebraska,  J  103.     And  even  in   those  Jur.  218. 

BtateB  where  the  code  contains  no  euch         3.  Cope  v.    Dietrlct    Fair    Ass'n,   99 

provisionthere  is  no  doubt  of  the  powers  III.  489;  s.  c.,  39  /        " 

of  the  courts   to   bring   the   neceEsary  Browne,  L.  R.,  ii 

parlies  before  them.  poration   of  Pres  , 

EzeeptlonBtoUiBBiile. — Where  plain-  Montague  v.  Dudman.i  Ves.  Sen.  396; 
tiffs  recovered  of  the  defendant  by  writ  High  on  Inj.,  ^  33;  Sparhawk  v,  Unioo 
of  replevin  goad«  which  he  'as  sheriff  etc.  Co.,  54  Fa.  St.  401. 
had  seized  upon  an  attacbinent,  Aeld,  An  injunction  will  not  lie  at  the  suit 
that  the  defendant  was  not  therebj  of  a  stockholder  in  an  incorporated  fair 
barred  from'  again  seizing  the  goods  association,  restraining  the  compan; 
upon  other  attacliments  placed  in  his  and  its  officers  from  permitting,  for  a 
hands  by  persons  not  parties  to  the  re-  pecuniary  reward,  gamblers  to  congre- 
plevin  suit,  and  that  a  temporary  in-  gate  and  plv  their  vocation  upon  the 
junction  restraining  him  from  such  grounds  of  the  company  during  its 
!tecond  seizure  was  properly  dissolved  annual  exhibitions,  where  it  does  not 
upon  further  hearing.  Such  successive  appear,  from  the  bill  or  otherwise,  tlial 
attachments  are  not  vexatious  in  any  the  complainant  or  the  company  has 
such  sense  that  chancery  will  interfere  thereby  sustained  some  pecuniary  in- 
to restrain  them.  Patterson  v.  Seaton,  jury  or  loss.  Cope  v.  District  Fair 
64  Iowa  115.  Assoc.,  99  III.  489;  s.  c,  39  Am.  Rep. 

1.  New  Home  Sewing  Machine   Co,  30. 
Ti.    Fletcher,    44    Ark.    139;    Saull   v.        t.  Great  W.  R.  Co.  v.   Btrmtngham 

Browne,  L.  R.,  10  Ch  64;  Kerr  v.  Cor-  Co.,  3  Ph.  597;  Curtis  v.  Buckingham. 

poration  of   Preston,  6    Ch.    Div.   463;  3    V.    &   B.   168:    Spillcr  v.   Spiller,    3 

Montague  v.  Dudman,  2  Ves.  Sen.  396;  SwansL  556.     Winslow  v.  Wood.  70  N. 

Phillips  V.  Stone  Mountain,  61  Ga.  386;  Car.  430;  Lee  v.  Pearce,  68  N.  Car.  76; 

Gault  *.  Wallace,  y  Ga.  675;  Garnson  Harris  v.  Carstarphen,  69  N.  Car.  416; 

ftal.   V.  Atlanta,  68  Ga.   64;  3  Story's  Crayeroft  ».  Morehead,  (17  N.  Car.431: 

Equity  Jurisprudence   (is   ed.),  5  893;  Ponton  v.  McAdoo,  71   N.  Car.   101: 

Bispham's  Prin.  Equity,  5424.  McCorkle   v.    Brem,    76    N.    Car.  407; 

A  court  of  equity   will   not  exercise  Peebles  v.  Davie  Co.  Commrs.,  81  N . 

jurisdiction   by   way   of  injunction    to  Car.  385;  Williams  v.   Wadsworth.  51 

stay    proceedmgs    in      any      criminal  Conn.  377. 

matters,  or  in  any  case  r.ot  strictly  of  a         When   a   trustee  is   dealing   with  a 

<:ivll  nature.     Portis   v.   Fall,   34   Ark.  cestui  que  irusl,  through  an  iniermedi- 

J75;.  ate   agency,    and   for  an    insignificant 

No    power    exists    in   any    court  of  price  he  may  be  enjoined  from  <ri>tain- 

oquity  to  interfere   by  injunction   with  ing  a  transfer  of  the  trust  estate-    Lee 

tile    prosecution    and     punishment    of  v.   Pearce,  68   N.   Car.   76;   Harris  v. 

crimes   and   offences   in   the   courts  of  Carstarphen,  69  N.  Car.  416.      In  case 
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INJUNCTIONS. 

erty,  or  to  compel  a  conveyance  of  the  l^al  title  where  there  is 
danger  of  a  transfer  of  the  property  in  suit,  an  injunction  will  be 
granted.* 

Under  the  established  jurisdiction  of  equity,  in  matters  of 
trust,  and  its  power  to  enforce  by  trustees  the  proper  perform- 
ance of  their  duties,  the  court  may  enjoin  trustees  from  proceed- 
ing in  disregard  of  the  conditions  necessary  to  the  proper  exer- 
cise of  their  authority,  or  from  an  improper  use  of  such  authority, 
there  being  no  adequate  remedy  at  law.* 

of  repugnancy   in   the   testimony   and 
when  the  fund  Is  in   possession  of  the 

court  and  there  !■  a  reasonable  proba-  Trustees  may  be  enjoined  from  sell- 

bilitj  that  a  party  is  entitled  to  relief,  Ing  the  trust  property   upon  conditions 

the  settled  practice  is  to  retain  control  which  are  unfavorable  to  the  cestui  que 

over  it  until  the  riehtful  owner  is  as-  trust  and  which  are  calculated  to  de- 

certalned.     Nor  wiU  the  court,  upon  an  predate    the    value   of   the    property, 

interlocutory  application.  pasB  upon  the  Dance   v.  Goldingham,   L.  R.,  8    Ch. 

merits   of   the   controversy,   hut   leave  901;  See    Femie  v.  Maguire,  6  Ir.  Eq. 

them   to   be   determined  upon  the  final  137;     Davis   i'.   Browne,   3    Del.    Ch, 

hearing.     Craj'eroft   v.    Morehead,  67  188. 

N.  Car.  4^2;  Ponton  v.  McAdoo,  71  N.  HuahkUUtB  Aaisti. — At  a  tale  under 
Car.  loi;  McCorkle  %'.  Brem,  76  N.  a  judgment  aeainaC  M,  a  tract  of  land 
Car.  407;  Peebles  r.  Davie  Co.  was  purchased  hy  O  which  was  en- 
Commra.,  81  N.  Car.  385.  Morris  v.  cumbered  with  a  deed  of  trust  pre- 
Wiltard,  84  N .  Car.  293.  viously  executed  by  M  in  favor  of  A. 
1.  This  is  upon  the  principle  that  in  The  trustee  was  about  to  sell  under  the 
all  ^ses  where  an  ordinary  relation  ex-  deed  when  O  filed  a  bill  in  chancery 
ists  the  person  holding  the  property  charging  that  there  was  much  less  due 
will  be  compelled  to  deliver  it  in  specie,  upon  the  claim  secured  than  the  oslen- 
Somerset  v.  Corkson,  3  ?.  Wmt>.  3S9.  sibie  amount  thereof,  and  seeking  adls- 
Fills  II.  Read,  3  Ves.  71 ;  Nutbrown  v.  covery  from  A  as  to  the  amount  really 
Thornton,  10  Ves.  163;  Arundel  11.  due,  and  also  praying  that  an  account 
Phillips.  10  Ves.  139.  In  the  later  ci.se  of  the  indebtedness  be  staled  by  a  cora- 
the  injunction  was  granted  to  restrain  missioner.  The  bill  further  stated  that 
the  transfer  of  ancient  family  pictures,  the  deed  of  trust  covered  a  lot  of  per- 
SlRj.W!GRAM,V.Ch., says:"!  have  not  sonal  property,  and  prayed  that  it 
the  slightest  doubt  that  the  plaintiff  is  should  be  first  sold  and  applied  to  the 
entitled  to  the  protection  of  the  court  payment  of  the  debt  There  was  a 
against  the  wrongful  act  which  ia  prayer  for  an  injunction,  and  according- 
threatened  by  his  agent.  1  have  known  ly,  a  temporary  injunction  against  the 
many  bills  to  have  been  filed  in  the  sale  of  both  personally  and  realty  was 
court  of  exchequer  formerly  on  be-  granted.  A  answered  admitting  the 
half  of  the  owners  of  cargoes  to  pre-  above  stated  allegations  of  the  bill  and 
vent  hnproper  dealings  with  the  goods  making  a  statement  of  the  amount  due 
by  the  agents  or  persons  in  the  situa-  on  his  claim.  He  thereupon  made  a 
tions  of  agents.  The  right  to  be  pro-  motion  to  dissolve  the  injunction  ; 
tested  In  the  use  or  beneficial  enjoy-  which  was  granted  as  to  the  personalty 
ment  of  property  in  specie  is  not  con-  but  overruled  as  to  the  realty.  From 
fined  to  articles  possessing  any  peculiar  this  order  of  partial  dissolution  O  ap- 
or  intrinsic  value."  Laniphiere  v.  pealed,  and  gave  a  bond  for  sufersedeai. 
Lange,  L.  R.,  i»  Ch.  D.  675;  Hart  ».  A  then  renewed  his  motion  for  a  dls- 
Herwlg,  L.  R.,  8  Ch.  Div.  860;  Joseph  solution  of  the  injunction  as  to  the 
V.  McGill,  51  Iowa  117;  French  v.  land,  and  it  was  sustained.  From  this 
Snell,  J9  N.  y  Eq.  95;  Vogler  v.  Mont-  order  O   also  appealed,  and  the  two  ap- 

t ornery,     54     Mo.    577;     Venahie     v.  peals  were  presented  to  this  court  to  be 

;yerett,63'Ga.6j3;  Sierra  Nevada  etc.  considered    together.     Held,  that   the 

Co.  V.  Sears,  10  Nev.  346.  action  of  the  chancellor  was  correct  in 

t.  Peopleii.Clark,7oN.Y.5i8;Men-  both   Instances.     Oabum   i'.  Andre,  5S 

.ani  V.  Hood,  68  III.  i3i;  Owen  v.  Ford,  Miss.  609. 
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To  Sertnls  Truuftr,  Ate.  INJUNCTIONS. 

31.  To  Kestrain  Traiufer,  etc.,  of  Uotes,  Billa,  etc.— A  party  who 
has  given  a  note  or  bill  under  such  circumstances  that,  as  be- 
tween himself  and  the  holder  or  payee,  he  has  a  good  defence, 
may  enjoin  the  transfer  of  such  note  or  bill  to  an  innocent  party, 
whereby  the  defence  would  be  lost.* 

32.  nie  traiufer  of  stocks  or  other  securities  not  negotiable  may 
be  enjoined,  as  where  an  agent  or  trustee  attempts  to  transfer 
them  for  his  own  benefit  to  the  injury  of  the  beneficiary.*  And 
where  there  is  a  controversy  respecting  the  title  under  different 
wills,  an  injunction  will  be  granted  pendente  lite^ 

33.  Voidable  Instnunenta. — Where  an  instrument,  valid  on  its 
face,  is  void,  by  reason  of  some  collateral  circumstance,  it  may 
be  enjoined,  as  where  a  partner  draws  a  bill  of  exchange  in  the 
firm  name,  but  for  his  own  private  debt  ;*  or  where  an  insolvent 
debtor,  having  entered  into  a  composition  with  his  creditors 
privately,  gives  a  bond  for  the  deficiency  to  one  of  them.* 

Where  the  instrument  is  void  on  its  face,  so  that  mere  lapse  of 
time  will  not  defeat  or  weaken  the  defence  to  the  same  when  an 
action  shall  be  brought  thereon,  it  was  held,  in  an  early  case,  that 
an  injunction  would  not  be  granted  against  the  same.®  CHAN- 
CELLOR Kent,  after  an  able  review  of  the  authorities,  was  of  the 
opinion  that  an  injunction  should  be  granted.^ 

1.  Metier  -v.  Metier.  i8  N.  J.  Eq.  370;         8.  King  v.  King,  6  Ves.  171. 
e.  c.  lo  N.  I.  Eg.  457;  Hile  v.  Davison,        4.  Ryan  v.  Mackmoth,  3  Bro.  i^ 

S;  Zeigler  v.  Beaelej,  44        B.  Jackson  v.  Mitchell,  13   Ve«.  581; 


tivered  without  consideration  and  with  (N.  Y.)  Ch.  517.  certain  bonds  good  o: 
an  understanding  that  it  would  not  be  their  face  had  been  held  for  twenty- 
enforced  was  enjoined  when  suit  was  seven  years  when  an  action  at  law  was- 
brought  thereon  by  the  adniinistrator.  brought  thereon.  The  court  perpet- 
Bell  V.  Gamble,  9  flumph.  [Tenn.)  117.  ually  enjoined  the  defendant  from  pros- 
So  where  a  draft  entirely  failed,  but  ecuting  an  action  at  law  on  either  of 
being  transferable  might  greatly  hantss  said  bonds.  And  where  a  defendant 
the  plaintiff  by  being  the  foundation  of  who  was  defeated  at  law  caused  a  deed 
other  suitE,  an  injunction  was  granted,  to  be  proved  by  an  aged  witness  and 
Ferguson  ».  Fialt,  38  Conn.  501.  And  recorded  the  same,  the  court  enjoined 
where  a  partner  sold  to  his  copartner  the  defendant  from  uning  the  record  a» 
his  interest  in  the  firm  property  upon  evidence  and  ordered  the  deed  to  be 
an  implied  warranty  of  title  and  such  delivered  up.  Bushnell  v.  Harford,  4 
property  was  thereafter  levied  upon  Johns.  (N.  Y.)  Ch.  301.  So  where  il 
and  sold  by  the  creditors  of  the  firm  was  alleged  that  a  deed  had  been  fraudu- 
for  partnership  debts,  Ihesureties  of  the  tently  obtained,  the  court  ordered  it  to 
purchaser  enjoined  the  collection  of  the  be  brought  into  court,  together  with 
purchase  money.  Hough  -v.  Chaffin,  4  certain  promissory  notes,  and  enjoined 
Sneed  {Tenn,}  338.  proceedings  at  law  until  the  determina- 

3.  Osborn  v.  Bank  of  U.  S.,o  Wheat,  tion  of  the  case  in  equity.    The  juris- 

(U.  S.)  738,  844;  Rogers  v.  Rogers,  i  diction  of  a  court  of  equity  to  cancel 

Anst,  174;  Stead  v.  Clay,  1   Sim.  294.  and  enjoin  the  use  of  deeds  ar.d  other 

A   party  who   borrows   money  at   a  instruments  obtained   by  fraud  is  now 

bank,  although  the  loan  be  forbidden  firmly  established.    Harrington  p.  Bige- 

by  law  and  the  securities  therefore  void,  low,  11  Paige  (N.  Y.)  349;  Loomls  v. 

yet  the  borrower  will  not  be  permitted  Cline,  4  Barb.  (N.  Y.)  453. 
to  retain  Ihe  money  and  enjoin  the  bank        «.  Gray  v.  Mathlas,  5  Ve«.  386. 
from  negotiating  the  securities.     Elder        7.  Hamilton   v.   Cummlna,  t   Johns. 

:•.  First  Nat.  Bank,  12  Kan.  138.  (N.  Y.)  Ch.  530.    The  tendency  of  the 
010 
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I.u»ta.  INJUNCTIONS.  punti. 

34  PatratB, — In  this  class  of  cases  the  United  States  courts 
have  exclusive  jurisdiction.*  An  injunction  is  granted  in  aid  of 
the  legal  right,  the  protection  of  which  is  the  principal  object  of 
the  suit;*  hence  the  English  courts  formerly  required  the  es- 
tablishment of  the  patent  at  law  before  an  injunction  would  be 
granted.'  In  this  country,  however,  where  it  is  apparent  that 
the  patent  is  genuine  and  in  full  force,  and  that  the  defendant 
has  infringed  the  same,  the  plaintiff  will  not  be  compelled  to 
establish  his  right  at  law  before  bringing  an  action  for  an  in- 
junction  ;*  and  especially  is  this  true  where  the  application  is  for 
a  preliminary  injunction.*  . 

If  a  reasonable  doubt  exist  as  to  the  novelty  and  originality  of 
the  plaintiff's  patent,  or  that  the  defendant  has  been  guilty  of 
an  infringement  thereof,  or  there  is  a  question  as  to  the  substan- 
tial identity  between  the  articles  covered  by  the  plaintiff's  patent 
and  the  articles  manufactured  by  the  defendant,  a  preliminary 
injunction  will  not  be  granted.* 

Where  the  plaintiff  can  show  an  undisturbed   possession  and 

-courts  is  to  Eustain  the  views  of  Chan-  689.     And  see  Hicks  v.  Ralncock,  Dick 

cellor  Kent,  although  the  court,  as  a  647. 

condition   of   relief;   may   require    the  4.  Potter  v.  Muller,  i  Pleh.  Pat.  Cas. 

plaintiff  to  pay  the  costs.  (U.  S.)  465;  Shellj  v.  Brannan.  4  Fish. 

A  void  judgment  will  be  perpetually  Pat.  Cas.  (U.  S.)  198;  b.  c,  1  Biss.  (U. 

'enjoined.    Chambers    v.   King   Bridge  S.)3i;.    And  see  Sickles  v.  Gloucester 

Co.,  16  Kan.  370.     So   where  the  judg-  Mfg.  Co.,  i  Fish.  Pat.  Cas.  (U.  S.)  121; 

ment  has  been  satisfied  but  U  sought  to  Sanders  v.  Logan,  i  Fish.  Pat.  Cas.  <U. 

be    enforced.      Shaw    v.    Dwight,    16  S.)  167;  Goodyear  f.  Day,  2  WaU.  (U. 

Barb.  (N.  Y.J  536,  S.)  Jr  jSj;   Buchanan   v.    I  lowland,  j 

L  Sec.   8,  art,    i.  Constitution,  sub-  Blatchf.  {U.  S.}  iji. 

.division  8.  By  a  subsequent  provision  B.  Brooks  v.  Norcross,  1  Fish.  Pat. 
the  judicial  power  of  Ihe  United  States  Cas.  {U.  S.)  iji.  In  Per^bish  v.  Brad- 
is  made  to  extend  to  all  cases  arising  ford,  i  Fish.  Pat  Cas.  315,  Ct;RTi5,  J., 
under  the  constitution  and  laws  of  the  said:  "The  application  (foraprelimlnary 
United  States.  Art.  3.  subdivision  2.  injunction)  may  be  granted  or  reibsed 
The  act  of  February  15th,  1819.  extends  unconditionally,  or  terms  may  be  im- 
the  jurisdiction  of  the  U.  S.  courts  to  the  posed  on  either  of  the  parties  as  condi- 
bases  relating  to  patents  and  copyrights,  tions  for  making  or  refusing  the  order. 
Laws  U.  S.,  vol.  6,  369.     By  tlie  act  of  And  the  state  of  the  litigation,  where 

July  4tb,  1836.  express  authority  is  con-  the  plaintiff's  title  is  denied,  the  nature 
ferred  on  the  U.  S.  circuit  courts  to  of  the  improvement,  the  character  and 
grant  injunctions  to  prevent  the  viola-  extent  of  the  infringement  complained 
tion  of  the  rights  of  inventors,  etc.  of.  and  the  comparative  inconvenience 
Laws  of  1836.  24Z,  Some  doubt  seems  which  will  be  occasioned  to  the  respec- 
to  have  existed  whether  or  not  the  act  live  parties  by  allowing  or  denying  Ihe 
of  1819  conferred  exclusive  jurisdiction  motion,  must  all  be  considered  in  de- 
■on  the  United  States  courts.  Burrall  termining  whether  it  ,  should  be 
t',  Jewett,  1  Paige  134,  131;.  But  no  allowed  or  refused,  and  if  at  all  whether 
such  doubt  exists  under  the  act  of  1S36.  absolutely,  or  upon  some  and  what  con- 
Gibson   V.   Woodworth,   8   Paige    132;  ditiong." 

Dudlev  V.  Mayhew,  3  Comst.  (N.  Y.)  6.  Dodge  v.  Card,  2   Fish.  Pal.  Cas. 

g;    Parkhursti'.  Kinsman,  2  Halst.  (N.  (U.  S.)  l66;  Winans  v.  Eaton,  l   Fish. 

J.)  Ch.  600.     See  also  U.  S.  Rev,  Stat-  Pat.  Cas.  {U.  S.)  181;  Sullivan  v.  Red- 

utes  1874,  4  4921;  and   see  this  section  field,  1  Paine  (U.  S.)  441.      In  Ogle  v. 

construed  in  Yuengling  v.  Johnson,  I  Edge,  4  Wash.  (U.  S.)  584,   Washing- 

HugheR  (U.  S.)  607.  TON  J.  says:  "I  take  the  rule,  in  cases  of 

1.  Bacon  v.  Jones,  4  Myl.  &  Cr.  436.  injunctions  in  patent  cases,  that  where 

S.  Universities  v.  Richardson,  6  Vee.  the  bill  states  a  clear  right  to  the  thing 
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latnti.  INJUNCTIONS.  PaMntt, 

user  for  a  considerable  time,  he  may  obtain  an  injunction  without 
establishing  his  right  at  law.' 

K tented,  which,  together   with  the  al-  In   Fo»ter  v.  Moore,  i   Curt.   (U.  S.) 

jed  infringeinerit,  is  verified  by   affi-  J79,  said  "The  reaBon  for  the  presump- 

davit,  If  he  nas  been  in  posiseBsion  of  it  tion  In  Tavor  of  the  validity  of  the  grant 

by  having  used  or  sold  it,  in  part  or  in  is  the  acquieficence  of  the  public  in  the 

whole,  the  court  will  grant  an  injunc-  exclusive  right  of  the  patentee,  which, 

tion  and  continue  it  till  the  hearing  or  it  may   reasonably  be  aKeumed,  would 

further  order  without  Bending  the  plain-  not  exist    unless   the    right   was   well 

tiff  to  law  lo  try  hiB  right.     But  if  there  founded."     "The  question  whether  the 

appear  to  be  a  reasonable  doubt  as   to  court  will  interfere  to  protect  a  patentee 

the  plaintifTs  right  or  to  the  validity  of  before  he  has  established  his  right  at 

the  patent,  the  court   wilt  require   the  law,   or  will   suspend   its   interference 

plaintiff  to  establish  his  title   at   law,  until  the  right  at  law  has  been  estab- 

sometinies  accompanied  wiih  an  order  IJshed,  appears  to  me  to  depend  upon 

to  expedite    the  trial,  and  will  permit  very  simple  principles.    It  is  part  of  the 

'  '       ■  '  ■    '  duty  of  this  court  to   protect   property 

pending  litigation,  but  when  it  is  called 
upon   to  exercise  that  duty  the  court 

(U.A.J  9.  requires    some   proof  of  title    in    the 

The  court  will  not  grant  a   prelimi-  party  who  calls  for  its  interference.    In 

nary  injunction    to    protect    a   patent  the  case  of  a  new  patent  this  proof  is 

the   validity     of     which    is    in    some  wanting;   the    public,  whose    interests 

doubt.       Consolidated      etc.      Co.     v.  are     aRected      by     the     patent,     have 

Ashton  Valve  Co.,  36  Fed.   Rep.   319.  had   no  opportunity  of  contesting  the 

Where  the  novelty  of  a  patent   is   in  validity  of  the  patentee's  title,  and  the 

doubt,  the  application  for  preliminary  court    therefore     refuses    to    interfere 

injunction  to  restrain  infringement  will  until  his  right  has   been  established  at 

he   refused,  on  condition  tliat   defend-  law.     But  In  a  case  where  there   has 

ants   execute   a   bond   to  secure   com-  been  long  enjoyment  under  the  patent 

plainant  on   the    accounting    if,  upon  (the  enjoyment,   of  course,   including 

final  hearing,  the   patent  Is   sustained  use)  the  public  have  had  the  opportu- 

although   the   infringement  is    clearly  ntty  of  contesting  the  palent,  and  the 

shown.     New   York  etc.  Co.   u.    Ma-  fact  ofth^ir  not  having  done  so  suc- 

gowan,  13  Fed.  Rep.  596.  cessfuUy  affords  at  least  fritaa  facie 

1.  Stevens  v.  Keating,  2  Ph.  333;  Orr  evidence  that  the  title  of  the  patentee  Is 
V.  Liltlefield,  i  Woodb.  &  M.  ( U.  S.)  good:  and  the  court  therefore  interfereft 
13;  Ogle  V.  Edge,  4  Wash.  (U.  S.)  584;  before  the  right  is  established  at  law. 
Foster  u,  Moore,  1  Curt.  {U.  S.)  279;  In  the  present  case  I  think  that  the 
Isaacs  Ti.  Cooper.  4  Wash.  (U.  S.)  2.^9;  plaintiifs  have  proved  such  a  case  of 
Washburn  v.  Gould,  3  Story  (U.  S.)  enjoyment  under  the  patent,  and  of 
1(6,  169;  Blacliford  v.  Skeurs  Web  P.  their  title  having  been  maintained  at 
C.  Ill;  Goodyear  T>,  Central  R.,  I  Fish,  law  against  the  several  attempts  which 
Pat.  Cas.  (U.  S.)  626.  Such  possession  have  been  made  to  impeach  It,  that  the 
and  user  for  eight  years  were  held  suf-  court  is  bound  at  once  to  interfere  for 
ficient  to  authorize  an  injunction  with-  their  protection,  unless  there  are  other 
out  a  trial  at  law.  Potter  v.  Muller,  3  sufficient  grounds  for  withholding  it^ 
Fish.  Pat.  Cas.  (U,  S.)  461;.  In  Cald-  interference."  Vicb  Chancellor  in 
well  V.  VanvlisBcngen,  g  llare  411;,  the  Caldwell  v.  Vanvlissengen.g  Hare  415. 
reason  is  stated  very  clearly  that  "In  a  Exclusive  possession,  if  of  sufficient  du- 
case  where  there  has  been  a  long  en-  ration,  may  warrant  the  relief  even  in 
joyment  under  the  patent  .  .  .  the  the  absence  of  any  previous  adjudica- 
public  have  had  the  opportunity  of  tions  in  favor  of  the  validity  of  the  pal- 
contesting  the  patent;  and  the  fact  of  ent.  Goodyear  v.  Central  R.  Co.,  i 
their  not  having  done  so  successfully  Fish.  Pat.  Cas.  (U.  S.)  ^126. 
affords  at  least  prima  facie  evidence  A  patent  which  has  been  issued  less 
that  the  title  of  the  patentee  is  good;  than  a  year  is  too  recent  to  have  ac- 
and  the  court  therefore  interferes  before  quired  any  settled  construction  by 
the  right  is  established  at  law."  Hill  acquiescence  ;  and  never  having 
!>.  Thompson,  3  Merio  (>il\  Potter  v.  received  any  judicial  construction,  and 
Holland,  I  Fish.  Pat.  Cas.  (U.  S.)  382.  its  construction  beir^  doubtful,  a  pre- 
OtS 
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ytmOM.  INJUNCTIONS.  Puuto. 

{a)  Threat  of  Legal  Proceedings. — A  court  oi  equity  has  juris- 
diction  to  restrain  an  attempted  intimidation  by  one  issuing 
circulars  threatening  to  bring  suits  for  infringements  against 
persons  dealing  in  a  competitor's  patented  article,  the  bill  charg- 
ing, and  the  proofs  showing,  that  the  chaises  of  infringement 
were  not  made  in  good  faith,  but  with  maUcious  intent  to  injure 
complainant's  business.* 

{b)  Patent  for  Separate  Parts. — Where  different  parts  of  a 
machine  are  covered  by  separate  patents,  a  purchaser  of  such 
machine  from  the  patentee,  who  replaces  one  of  the  parts  or 
elements  covered  by  an  individual  patent,  when  worn  out,  is 
guilty  of  an  infringement.* 

(f)  Prior  Use  of  invention.—^hcn  a  prior  use  of  the  same 
article  is  shown,  by  affidavit,  in  detail,  and  specimens  of  the 
article  are  produced,  such  doubt  is  thrown  over  the  question  of 
novelty  as  to  allow  a  dissolution  of  an  injunction,' 

{d)  Repeal  of  Patent. — ^An  action  brought  to  procure  the  repeal 
of  an  interfering  patent  may  be  enjoined*  by  injunction  if  the 
bill  is  iiled  before  the  expiration  of  the  patent,' 

liminarjr  injunction  lo  restrain  the  u»e  A  motion  for  preliminary  injunction 
of  different  mechanism  aJIcgtd  to  in-  to  reetrain  the  Infringement  of  a  pal- 
fringe  will  be  refused.  Jolineton  Ruf-  ent  should  be  denied  where  the  defence 
fler  Co.  V.  Avery  Machine  Co.,  j8  Fed.  of  prior  public  use  is  much  more 
Rep.  193.  Btronglv  fortified  b^  corroborative  evi- 
WlMn  alltcfttioiu  of  •xolnalT*   poc-  dence  than   on  a  prior  applic.^'"-   ''- 


, ;s  purcltased  and  used  bj  them  n 

Injunction  will  be  granted.     Parker  v.  494. 

Sears,  I  Fish.  Pat.  Gas.  (U.  S.)  93.  6.  Vaughan  *.  Cent.  Pac.  R.  Co..  4 

Merelspae  of  tlm*  is  not  considered  Sawy.    (0.   S.)    iSo.     See    Draper   v. 

iuflicient   evidence   of  public   acquies-  Hudson,  6  Fish.  Pat.  Cas.  (U.  S.)  317. 

cence  in  and  recognition  of  plainlifTs  Brooks    t'.   Miller.   j8   Fed.  Rep.  61s- 

right  to  warrant  an  injunction.     Guidet  It  is  no  ground  for  a  demurrer  to  a  bill 

I'.  Palmer,  10  Blatchf.  (\j.  S.)  117;  s.  for  infringement  of  a   patent   that  the 

c.,6Fish.  Pat.  Cas.  (U.S.)82.  See  Earth  patent,  at  the  time  of  filing  the  bill,  had 

Closet  Co.  V.  Fenner,  5  Fish.  Pat.  Cas.  onlv  tweiitv-one  days  to  run,  when,  by 

(U.  S.)  15.  the  rules  o'f  court  an  injunction,  if  ap- 

1.  Emack  f.  Kane,  34  Fed.  Rep.  46.  plied    for,   could    have    Xicer.    granted 

In  a  suit  to  restrain  one  from  Issuing  within   four  days   and  would   tli-s  have 

circulars  threatening  to  bring  suits  for  had  seventeen  days   to  run.     Kittle  t. 

infringements    against    all     customers  DeGraaf,  30  Fed.  Rep.   C89;  Kittle  %\ 

dealing  in  a  competitor's  patented  arti-  Schneider,  30  Fed.  Rep.  690. 

cle  a  court  of  equity  will  not  pass  on  Where  a  bill  filed  twcnly-six  days  be- 

the  validity  of  the   patent,  but  it  may  fore   the  enpirntion  of  the  patent  se(h 

consider  tne   state   of  the  art   in  con-  forth  that  plaintiti  has  the  exclusiveright 

nection   with    defendant's    conduct   to  to  make  and    sell  the  patented  artick-, 

ascertain  his  good  faith  in  issuing  the  and  is  exercising  such  right,  and  is  able 

circulars.     Emack    v.    Kane,   34    Fed.  to  supply  the  market,  and  that  defend - 

Rep.  46.  ants  are  making  and  selling  machines  in 

3.  Singer    Mfg.   Co.    v.   Springfield  large  quantities  embodying  the  inven- 

Foundry  Co.,  34  Fed.  Rep.  393.  tion,  and  threaten  to  put  on  the  market. 

a.  Yoimg  V.  Lippman,  9  Blatchf.  (U.  afler    the    expiration    of     the    patent, 

S.)  377;  s.  c,  5  Fish.  Pat.  Cas.  (U.  S.)  machines       made      before      its      ex- 

3~o.  piration,  and  prays  for  an  injunction  re- 

918 
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TM«rt.  INJUNCTIONS.  Fi»«tt. 

{e)  Expiration  of  Patent. — The  mere  fact  that  the  patent  ex- 

'pires  pending  the  suit  will  not  oust  the  jurisdiction  of  a  court  of 
equity  if,  at  the  time  of  the  filing  of  the  bill,  an  injunction  was 

■prayed,  and  the    right  to  it  existed.     Courts  are  authorized  to 
grant  an  injunction,  after  the  expiration  of  a  patent,  to  restrict 

-the  sale  of  infringing  articles  made  during  its  term.* 

(/)   Violation  of  Injunction. — When    one    has    been   enjoined 

^rom  using  a  patent,  he  is  not  at  liberty  to  disregard  the  injunc- 
tion.    The  fact  that  he  has  acted  under  the  advice  of  counsel  is 
not  a  sufficient  justification  for  disobeying  the  injunction,  the 
proper  course  being  to  take  the  judgment  of  the  court  upon  the   . 
matter  by  a  motion  to  dissolve  or  otherwise,* 

-straining  th<!  lalea,  as  well  after  aa  be-  Where   officera  of  ■  corporation  are 

fore  the  patent  expires,  of  machines  un-  enjoined   and   eubsequentlv  engage   in 

iawfutl^  made  before  it  expires,  it  atatee  the  manufacture  of  tfie  Infringing  arti- 

a  case  within  the  equitable  jurisdiction  cle  as  managing officera  of  ano'Jier  cor- 

of  the  cin:uitcourt,  and  is  not  demuira-  poratlon  not   licenced   to  manufacture 

ble.      Toledo    etc.    Co.    -a.     Johnston  under  the   patent,  they  are  gu'ltj  of 

Harvester    Co^     i^     Fed.    Rep.    739;  contempt.     Iowa  Barb  Steel  Wire  Co. 

Hewitt   *.  Pennsylvania   Steel   Co.,  14  i<.  Southern  Barb   Wire  Co,  30  Fed. 

Fed.  Rep.  367.  Rep.  133. 

Where  a  bill,  tn  addition  to  the  usual  Where  defendant  was  enjoined  from 
charts  of  infringements  of  three  patenta  making  a  certain  kind  of  pen  and  there- 
specfiied  therein,  states  that  "these  a^er  made  a  different  pen  on  which  he 
several  letters  patent  are  applicable  to  obtained  a  patent,  tield.  on  motion  to 
tbe  same  process  and  are  so  used  by  attach  for  contempt,  that  the  fact  that  a 
defendants,"  and  it  appears  that  It  may  patent  had  been  issued  to  defendant  en- 
be  impossible  to  award  damages  for  in-  titled  him  to  have  the  question  of  in- 
fringement oftwoofthepatentswithout  fringement  determined  on  a  motion  to 
also  taking  into  consideration  the  value  prevent  the  making  of  this  form  of  pen, 
of  the  other  patent,  a  motion  to  dismiss  and  that  the  present  motion  should  l>e 
the  Mil  as  to  such  patent,  because  it  was  denied.  Wirt  v.  Brown,  30  Fed.  Rep. 
■o  near  its  expiration  that  an  injunction  187. 

could  not  be  granted  under   it,  will   be  Where   the   principle   involved   in  a 

overruled.      New   York   Grape    Sugar  patent  is  the  point  in  issue  in  a  suit  to 

Co.    V.   Peoria  Grape   Sugar   Co,,   31  restrain  its  infringement,  the  defendant 

Fed.  Rep.  878.  will  commit  a  breach  of  a  preliminary 

I.   New  York   etc.  Co.  u.  Magowan,  Injunction   and   be  punished    for  con- 

17   Fed.   Rep.   iii.      But   in    Lord   v.  tempt  if  for  the  purpose  of  evading  the 

Whitehead   etc.  Co.,  34  Fed,  Rep.  801,  Injunction  he  continues  to  manufacture 

a  bill  naa  brought  for  the  infringement  articles   involving  the   same   principle 

of  a  patent  which  has  expired  previous  with  but  sl^ht  moditications  of  Btruc- 

to  Ihe  bringing  of  the  suit,  and  was  dis-  ture.     Burr  v.  Kimbarit,  19  Fed.  Rep. 

missed   for  want  of   jurisdiction,  not-  428. 

withstanding  it  averred  that  defendants  A  suit  was  brought  aeainst  several  a* 

manufacturul  and  used  the  infringing  partners   In  the  steamsTiip  business  to 

machines  secretly,  and  that  complainant  recover  damages   for  the  infringement 

is  ignorant  of  the  number  of  the  ma-  of  a  patent  by  use  upon  one   of  their 

chines  soused  and  unable  to  estimate  ships   and   for   an   injunction.      While 

the  amount  of  damages,  and  prays  for  the  action  was  still  pending  they  sold 

an  account  of  protits  and   damages   to  out  their  business,  ships  and  property  to 

complainant    from    said   infringement  a  corporation,  which  assumed  all  their 

■  other  than  the  profits  being  sued  tor  in  debts   and   liabilities.     After   the    sale 

a  pending  action   at  law.     See  Hewitt  the  corporation   was  not  made  a  party 

r.  Pennsylvania  Steel  Co.,  34  Fed.  Rep.  to  the  suit,  but  the  suit  progressed  and 

367;  Consolidated    etc.  Co.  v.  Ashton  an  injunction  was  granted.     Held,  that 

Valve  Co,  a6  Fed.  Rep.  319.  the  corporation,  never  having  been  made 

8.  Hamilton  v.  Simons,  5  BIh.  (U,    " .       -  ■ 

-S.)  77- 
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Mttti.                             INJUNCTIONS.  itontt. 

(^)  P'^oT  Adjudications. — Where  a  patent  has  been  upheld  by 
repeated  adjudications,  a  preliminary  injunction  will  lie  against  a 
clear  infringement.* 

'can  be  punlEhed  for  refusal  to  obej  the  sufRcient.     American  Bell  Tel.  Co.  v. 

injunction.    Bate  RefrigerRting  Co.  v.  National  Imp.  Tel.  Co.,  z;   Fed.  Rep. 

Gillett,  30  Fed.  Rep.  686;  663^ 

Where  a   party  is  led  to  disobej  an  On  application  for  a  preliminary  in- 

injunction   in   a  patent  suit  through  a  junction  in  an  action  for  infringement  of 

mistake  aa  to  the  legal  effect  of  a  con-  a  patent,  the  validity  of  which  ha«  been 

tract  entered  into  by  the  complainant,  sustained  in  three  former  suits,  defend- 

he  should  not  be  punished  aa  for  a  wil-  ant,  a  witness  and  party  in  one  of  the 

ful  contempt  of  court,  but  should  be  dis-  former  suits,  corroborated  by  one  other 

charged  upon  pavment  of  costs.     Iowa  witness,    testified      that      a     machine 

«tc.  Co.  f.  Southern  etc.  Co.,  30  Fed.  identical  with  the  one  used  bv  him  was 

Rep.  615.  perfected  and  in  use  prior  to'  the  issu- 

1.  Thayer  w.  Wales.g  Blatchf.   (U.  ance  of  plainUrs  patent,  but  admitted 

S.)  170;  s.  c.,  5  Fish.  Pat.  Cas.  (U.   S.}  that  he  did  not  apply  for  a  patent  fbr 

130.    The  plamtilF  showed  long  enjoy-  more  than  nine  years  after  perfecting 

ment  under  his   patent   with  repeated  his  invention,  and  the  evidence  showed 

adjudications  at  law  sustaining  its  va-  that  the  invention  as  patented  by  him 


lidity.  W«W,  that  he  wasentitTed  to  an  differed  essentially  from  the  one  origi- 
injunction  against  Its  infringement,  naliy  used.  Htla,  that  this  testimony, 
Newall  V.  Wilson,  i  De  Gex,  M.  &  G.    not    having    been    Introduced    in    the 


former  suits,  does  not  establish  prior 
If  defendant  was  not  a  party  to  the  invention  and  use  beyond  a  reasonable 
former  proceedings,  It  is  the  duty  of  the  dotibt,  so  as  to  overcome  the  presump- 
court,  upon  the  hearing  of  the  motion  tion  arising  from  the  issuance  of  plain- 
for  a  preliminary  injunction,  notwith-  lifTs  patent,  supported  by  three  adjudi- 
etanding  the  fact  of  the  previous  adju-  cations  in  his  favor.  Seibert  Cylinder 
dications  sustaining  the  validity  of  the  Oil  Cup  Co.  v.  Michigan  Lubricator 
patent,  to  examine  the  case  anew,  and  Co.,  .'^.  Fed.  Rep.  33. 
when  the  questionsof  fact  are  identical  Defendant  corporation  did  not  deny 
the  court  must  recognize  such  decisions  infringement,  but  claimed  that  it  had 
as  entitled  to  very  great  weight  In  de-  ceased  to  infringe  before  bill  filed,  and 
termining  the  application.  Potter  v.  did  not  intend  to  renew  the  use  of  the 
Whitney,  3  Fish.  Pat.  Cas.  (U.  S.)  77;  infringing  machine  which  still  remained 
«.  c,  I'Lov.  (U.  8087:  Goodyear  t>.  In  its  possession.  Held,  the  patent 
Evans,  sFiah.  Pat.  Cas.  (U.  S.)  39a.  having  been  adjudicated  to  be  valid, 
Where  a  patent  had  been  sustained  that  a  preliminary  injunction  should  be 
after  a  long  and  ably  contested  litiga-  granted.  Celluloid  Mfg.  Co.  v.  Ar- 
tion,  and  against  all  the  defences  o^l-  llngton  Mfg.  Co..  34  Fed.  Rep.  314. 
narily  set  up  In  patent  cases,  and  such  Wherea  patent,  involvinglhesubjec- 
deciaions  had  been  followed  by  another  tion  of  steel  springs  to  heat,  had  l>een 
court  and  the  patent  has  only  a  short  beforethecourts,andhadbeensuatained 
Ume  to  run,  the  owners  are  entitled  to  to  the  extent  of  covering  such  process 
be  protected  in  their  monopoly  until  "when  the  springs  are  kept  below  red 
defendants  are  able  to  show  that  the  heat,"  held,  in  this  suit  on  application 
former  decisions  sustaining  the  validity  for  preliminary  injunction,  that  the  pat- 
of  the  patent  were  wrong.  Cary  v.  ent  would  be  presumed  valid  only  to 
Domestic  Spring  Bed  Co.,  37  Fed.  Rep,  the  extent  expressly  covered  by  the  de- 
tga.  cisions  referred  to.  As  upon  the  preli- 
Where  patents  have  been  the  subject  minary  affidavits  it  appeared  that  de- 
«f  judicial  investigation  ending  In  de-  fendants,  In  the  process  used  by  them, 
cisions  of  the  circuit  courts  of  the  heated  the  springs  above  this  limit,  ieW, 
United  States  maintaining  their  that  the  application  for  preliminary  in- 
validity so  far  as  the  issues  presented  junction  should  be  denied,  with  leave  to 
In  those  causes  have  been  Identical  renew  should  complainants  be  able  to 
with  those  involved  in  the  case  at  bar,  produce  such  further  evidence  of  defend- 
for  the  purpose  of  granting  a  prelimi-  ant's  process  of  manufacture  as  to  indi- 
nary  Injunction,  to  run  fendente  lilt,  cate  that  complainant's  patent  was  in- 
those  decisions  elsewhere  obtained  are  fringed.     Carey  v.  Miller,  34  Fed.  Rep. 


ib.Googlc 


unrtigkt,.  /.y/l  NCTIONS.  Capj^ite. 

35.  Copyright*. — The  jurisdiction  of  the  courts  and  the  grounds 
for  an  injunction  arc  substantially  the  same  as  in  the  case  of 
patents.'  To  entitle  the  plaintiff  to  an  injunction  his  work  must 
not   itself   be   a    piracy,*    nor  irreligious,  immoral,  libellous  or 

,19a;  Carji  V.  Wolff,  J4  Fed.  Rep.  130,  and  now   under   the  recent  judicature 

141;  Cmry  ir.  Spring  Bed  Co.,  ^^  Fed.  acto  (36&37  Vict.,ch.66;38&39  VicL. 

Rep.  agq;   Gary  v.  Lowell   Mfg.  Co.,  ch.7j;39&+o  Vlct.,ch.59;40&4i  Vlct_ 

,11  Fed.  Rep.  3+4.  ch.  9,  &  ch.  57),  the  chancerj  and  law 

I.   Wilkins   I'.   AikenB,   17   Ves.   422;  divisions  of   the  high  court  of  justice 

Kandures  v.  Smith,  3  Mvl.  &  Cr,  728;  have  equal  jurisdiction  in  determining 

1  Story'a  Eq.,  (  930.      In  this  country,  rights  and  redressing  wrongs.     Hence 

the  jurisdiction    for    the   protection   of  courts  of  equity  in  both   England  and 

statutorv    copyright    is    exercised   ex-  the  United   States   now  determine  all 

cluaively  by  tiie   United  States  courts,  questions  relating  to  the  validity  of  the 

4  639,  4970,   Rev.  St.  '  See    Di.dley   v.  copyright     and     the      alleged     piracy. 

Mayhew,  3  N.  Y.  g.  Barker  v.  Taylor.  3  BUlchf  (U.  S.)  8r 


(U.S.)  153;  13  Wall.  (U.S.)6. 

rence  v.  Dana,  i  Am.  L.  T  (U.  S.)  N. 

S.  401;  Farmer  v.  Calvert  etc.  Co.,  1; 

Spottiswoode  -u.  Clarke7 1  ^h.  i  ^4;  Law-  Am.  L.  T.  R.  168. 

rence  u.  Smith.  Jac.  471;  Pierpont  v.  9.  Cary  v.  Faden,  5  Ve*.a4;Barfiel<l 

Fowie,  z   Woodb.  &   M.   13;  Ho^  v.  v.  Nicholson.  3  Sim.  &  Stu.  1. 

Kirby.  8   Ves.   aij;   Wilkins  r.  Aiken,  In  Folsom  v.  Mash,  3  Story  {U.  S.) 

17  Ves,  431.  100,  Story,  J.,  said:  "We  must  often, 

English  chancery  courts  formerly  ex-  in  deciding  questions  of  this  sort,  look 

ercised   their  diGcretion  as  to  whether  to  the  nature  and  ohjects  of  the  selec- 

Qxey    would    interfere    by     injunction  tions  made,  the  quantity  and  value  of 

before  the  establishment  of  the  right  in  the  materials  used   and  the  degree  in 

a  court  of  law.     Lowndes  ii.Duncombe,  which  the  use  may  prejudice  the  sale 

a  Coop.  (Temp  Cottenham)  116;  Run-  or  diminish  the  profits  or  supersede  the 

dell  t'.  Murray,  Jac.  311;   Southey   v.  ohjectn   of   the   original   work.     Many 

Sherwood!  Meriv.    435;     Wolcott    v.  mixed  Ingredients   enter  into  the  dis- 

Walker,  7  Ves.i;  Lawrence  w.  Smith,  cussion   of   such    questions.     In   some 

Jac,    471;    Bramwell    v.    Halcomb,    3  cases  a  considerable  portion  of  the  ma- 

Myl,  &  Cr.  737;  M'Neill   r.   Williams,  terials   of   the  original   work   may   be 

II   Jur.  344;  Spottiswoode   t.  Clark,  3  fused,  If  I  may  use  such  an  expression, 

Ph.  Ij4i  Saunders  i>.  Smith,  3  Myl.  &  Into  another  work  bo   as  to  be  indis- 

Cr.  737.  tingutshabte  in  the  mass  of  the  latter. 

Sometimes  an  injunction  was  granted  which  has  other  professed  and  obvioui- 

and,  at  the  same  time,  the  plaintiff  di-  objectn,  and  cannot  fairly  be  treated  as 

rccted  to  establish  his  title  at  law;  the  a  piracy;  or  they  may  be  Inserted  as  a 

continuanceofthe  injunctiondepending,  sort  of'^distinct  and  mosaic  work  Into 

of  course,  on  the  result  of  the  legal  title,  the  general  texture  of  the  second  worit 

Mawmanii.Tegg.  J  RusB.385;Sweet  II.  and  constitute  the  peculiar  excellence 

Shaw.3  Jur.317;  Bacon T'.Jones.4  Myl.  thereof,  and   then   It   may   be  a  clear 

&  Cr.  433;  Wilkins  r.  Aiken,   17  Ves.  piracy.     If  a  person  should,  under  color 

431;  Sweet  Ti.   Mangham,  II    Sim.  51;  of    publishing    'elegant     extracts'     of 

Campliell  i>.  Scott,  II  Sim. 31;  Sweet  r.  poetry,  include  all   the   best   pieces  at 

Carter,  i:  Sim.  1:71;   Dickens  v.  Lee,  8  large  ot  a  favorite  poet  whose  volume 

Jur.  1S3;  Bf^ue  v.  Houtston,  t,    De   G.  was  secured  bjr  a  copvrlght,i[  would  be 

&tim.  2(17.  ditticult  to  say  why  it  was  not  an  in- 

Jerrold  v.  Moulston,  3  Kay  &  J.  708.  vasion  of  that  right,  since  it  might  con- 

Courls  of  equity  were  afterwards  em-  stltute  the  entire  value  of  the  volume.'' 

powered  to  adjudicate  all  questions  of  DlrMtorr. — The  compiler  of  a  direcl- 

law  or  tact  on  which  the  title  to  relief  ory  or  guide  book  containing  Infortna- 

depended  (35  &  36  Vict.,  ch.  42,$   i>.  tion  derived  from  s 
1)22 
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Gtvmchti.  INJUNC  TIONS. 

obscene.'  The  compiler  of  woric  which,  from  the  nature  of  the 
case,  cannot   be  original,  may  use  preciding  works  on  the  same 

all,  which  must  of  necessltj'  be  identi-  apirncy  by  an  America  firm.  Bent  notice 
cal  in  all  cases  If  correclly  given,  \%  not  to  the  agenu  in  England  of  that  firm 
entitled  to  spare  himself  the  labor  and  not  to  distribute  the  copies  complained 
eipense  of  original  enquiry  by  adopting  of,  and  immediately  alterwards  brought 
and  republishing  the  information  con-  an  action  against  the  agents  for  an  in- 
tained  in  pre*ioQ8  works  on  the  same  junction  to  restrain  thera  from  selling 
subject.  He  must  obtain  and  work  out  or  importing  for  sale  such  copies  in  this 
the  information  independently  for  him-  country.  The  defendants,  in  their  state- 
self,  and  the  only  legitimate  use  which  ment  of  defence,  stated  that  they  had 
he  can  make  of  previous  works  is  for  not  received  the  copies  from  America 
the  purpose  of  verllying  the  correctness  until  after  the  service  of  the  writ  in  the 
of  his  results.  Kelly  v.  Morris,  i  Eq.  action,  and  that  when  they  did  receive 
697.  the  copies  they  recognizeti  the  infringe- 
Uie  of  8Up«  In  OamplUuK  H«w  Direct-  ment  of  the  plaintifPs  copvright  and  at 
OTT,  Wliara  Juattflkbla. — Although  the  once  determined  not  to  sell.  Held,  that 
compiler  of  a  new  directory  is  not  jusU-  the  defendants  had,  within  the  terms  of 
tied  in  using  slips  cut  from  one  pre-  the  copyright  act,  1842,  ^  17,  "imported 
viously  published  for  the  purpose  of  de-  for  sale"  the  copies  complained  of. 
riving  Information  from  them  for  his  and  must,  therefore,  pay  the  costs  of 
own  work,  yet  he  may  use  such  slips  the  action.  The  offences  mentioned  in 
for  the  purpose  of  directing  him  to  the  copyright  act,  1843,  ^  '7.  are,  \a 
the  parties  from  whom  such  informa-  "import  for  sale"  and  to  "sell  know- 
tion  is  to  be  obtained.  The  plaintiff,  ingly"  foreign  piracies  of  copyright. 
who  was  the  publisher  of  a  trades  di-  Held,  that  a  distinction  is  created   by 

a  new  dlrectorv.  charging  mm  with  ttiereiore  mat  tne  piaintitt  who  pro- 
using  slips  cut  from  the  plaintiffs  work  ceeds  in  respect  of  "importing  for  sale" 
in  obtaining  materials  for  the  new  di-  is  not  required  to  give  the  defendant 
rectory,  and  with  copying  from  such  any  notice,  but  may  at  once  obtain  an 
slips.  The  plaintiff  having  moved  for  e» /ar/e  injunction.  If.  however,  it  is 
an  interlocutory  injunction,  the  defend-  intended  to  take  proceedings  In  respect 
ant  filed  an  affidavit  in  which  he  ad-  of  "selling  knowingly,'  notice  of  the 
mitted  that  at  first  he  had  used  slips  nature  of  the  copies  complained  of 
from  the  plainlifTs  work  in  obtaining  should  properly  be  sent  to  the  importer. 
materials  for  his  own,  but  having  dis-  Where  an  action  is  brought  to  enforce 
covered  thnt  it  was  illegal  to  do  so  he  a  legal  right,  and  there  is  no  misconduct 
had  discontinued  the  practice,  and  he  on  the  part  of  the  ptaintiff,thecourt  has 
denied  having  copied  any  of  such  slips,  no  discretion  to  refuse  him  costs. 
In  the  absence  of  satisfactory  evidence  Where  a  statute  creates  a  new  offence 
of  the  actual  contents  of  the  new  di'  and  imposes  a  penalty,  the  ancillary 
rectory,  which  was  not  yet  published,  remedy  by  injunction  may  still  be 
the  court  refused  the  injunction.  De-  claimed.  Cooper  v.  Whitlingham,  i; 
dslon  of  James,  V.  C,  affirmed.    Kelly  Ch.  D.  j 


.,  Law   Rep.,   i    Eq.  697;  and         1-  I  Story's  Eq.  Juris.,  4056. 
ns  n,  Ashljee,  Law  Rep.,  7  Eq.  34,         Prudential   Assurance   Co,  v.  \ 
ained.     Morris   v.   Wright,   5  Ch.     L.  R.,  10  Ch.  143;  s.  c,  7  Chicago  l*g. 


4.405;  overruling  Springhead  Spinning 

A  Iwiu  fld«  AtarldmsiLt  Is  not  such  a  Co.  v.  Riley,    L.   R.,  6   Eq.  551.     And 

piracy    as    will   be   enjoined.    Bell  f .  Dixon   v.   Holden,   L.   R^  7   Eq.  488; 

Walker,  1   Bro.   C.   C.  4.i;i;   Gyles  v.  Clark  v.  Freeman,  ii  Beav.  112;    Mul- 

Wilcoi,  1  Atlt.  141;  Campbell  v.  Scott,  kern  v.  Ward,  L.  R.,    13  Eq.  619;  s.  c, 

II  Sim.   31.     Comfare   D'Almaine    v.  Chicago   Leg.   N.   440;  Hammersmith 

Boosey,  t  Y.  &  C.  Ench.  a88;   Gray  v.  Co.   v.    Dublin  Co.,    I.   R.  10  Eq.  135; 

Russell,  I  Story  (U.  S.)  11;  Dickens  -d.  Brandreth  v.  Lance,  8  Paige  (U.S.)  24; 

Lee,  8  Jur.  184;   Wheaton   v.  Peters,  8  Life   Association    v.   Boogher,  3   Mo. 

Pet.  (U.  S.)  591.  App.  173;  Thorley's  Cattle  Food  Co.  r. 

Infiinganwiit  AbroML — The   proprie-  Massam,  6  Ch.  D.  583. 

tors  of  anEnglJshcopyrightdiscovering  Walcot   v.   Walker,   7   Vcs.  ii  Law- 
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subject  sources  of  information  for  the  purposes  of  preparing  his 
work,  but  his  work,  when  completed,  must  be  original  in  its  treat- 
ment of  the  subject  and  arrangement. ^ 

rence  0.  Smith,  Jac.   471 ;    Southey   v.  ers  to  uie  the  works  of  other*  to  a  cer- 

Sherwood,  1  Meriv.  435.     See   Martin-  tain  extent,  but  the  great  diflicult}'  hju 

ctti  V.  Maguire,  1  Abb.  (U.  S.)  35S.  always  been  and  always  must  be  to  de- 

In  X-awrence  v.  Smith,  Jac.  471,  tennme  where  sucli  use  ceases  to  be  le- 
LoRD  Eldron  said :  "Considering  that  gitimate  and  becomes  an  invasion  on  the 
the  law  does  not  give  protection  to  those  rights  of  others.  The  difficultj' is  ereat- 
who  contradict  the  scriptures,  and  en-  est  in  cases  of  maps  and  the  like,  in 
tertaining  a  doubt,  I  think  a  rational  which  there  ie  not  and  cannot  be  any 
doubt,  whether  thebookdoes  not  violate  originality  in  the  facts  or  materials  of 
the  law,  1  cannot  continue  the  injunc-  which  they  arc  composed,  and  which 
lion.  The  plaintilf  may  bring  an  action,  facts  and  materials  are  equally  open  to 
and  when  that  is  denied  he  may  apply  all."  Folsom  v.  Marsh,  I  Story  <  U.  S.) 
ugain."  100;  Blunt  v.   Patten,  1   Paine  (C.  S.) 

Equity  will  not  enjoin  the  publication  197;  see  Kelly  v.  Morris,  L.  R.  I  Eq. 
of  a  literary  composition  on  the  ground  697;  Kelly  v.  Hooker,  i  Y.  &  C.  C.  C, 
that  itislibellous.Southey  I'. Sherwood,  107;  Morris  v.  Ashbee,  L.  R.,  7  Eq.  34; 
2  Meriv.  43s;  Seely  r.  Fisher,  11  Sim.  Mathcwson  v.  Stockdale.  11  Ves.  170; 
581;  Hime  V.  Dale,  2  Camp.  27;  CUrk  Morris  i-.  Wright,  L  R..  j  ch.  179. 
V.  Freeman,  u  Beav.  112;  Bradreth  i>.  Theauthorof  a  workof  Hscientiiicna- 
Lance,  8  Paige  (N.  y-JiGceu.  Pritch-  tu re,  such  as  a  treatise  upon  grammar, 
.ard;  3  Swanet.  413.  Nor  on  the  ground  who  takes  existing  materials  from  coin- 
that  it  ia  blasphemous,  immoral  or  mon  sources  open  to  all  writers  and  ar- 
mischievous-  Murray  v,  Benbow,  6  ranses  and  combines  them  in  anew  form, 
Peters'  Abr.  558;  Wolcott  v.  Walker,  giving  them  an  application  which  was 
7  Ves.  i;  Lawrence  v.  Smith,  Jac,  471;  unknown  before  and  exercising  aelcc- 
Southey  v.  Sherwood,  z  Meriv.  435;  tion,  arrangement  and  combination  in 
Martinettlv.  Maguire,  I  Deady  CU.  S.}  producing  his  work,  is  entitled  to  the 
316-,  Shook  V.  Daly,  49  How.  Pr.  (N.  aidof  equity  to  reetrainan  inrringemcnt. 
Y.)  368.  And  where  in   such  case  the  author  of 

Btatntory    OondlUoai. — The    author  the  work  which  it  is  sought  to  enjoin, 

must  comply  with  the   statute   before  Instead  of  going  to  the  original  sources 

seeking   relief    by   Injunction.     J  49S^  of  Information  which  open  andcommon 

Rev.  St.  1S74.  TolltsT'.Jaques,  1  Blatchf.  to  all,   contents   himself  with   copying 

<U.S.)6iH;  Wheaton  t/.  Peters,  8  Pet.  from  and  adopting  the  plan  of  plaiotifTs 

(U.S.)s9i;  Baker  r.  Taylor,  1  Blatchf.  book,  a  proper  case  is  presented  for  re- 

(U.   S.)   Si;    Stnive   v.   Schwedler,   4  lief  by  injunction.    High  on  Injunctions, 

Blalchf.  <U.  S.)  23;  Chase  v.  Sanborn,  ^  qgj.  Greene  v.  Bishop,  I  Cliff.  (U,  S.) 

«  Pat.  Off.Gai.,  (U.  S.)932;  Parkinson  186. 

II.  Laselte,   3   Sawy.  (0.  S.)  330.    The         Where  defendant,  in  the  preparation 

mistake  of  a  year  in  the  notice  of  entry  of  a  dictionary,  has   made  considerable 

required  to  be   printed   upon   the   title  use  of  plaintiffs  dictionary  in  common 

page,  or  the  succeeding  page,  Is  fatal  to  with  others,  but  has  also  bestowed  his 

an  application  for  an  injunction.     Bnker  own  labor  upon  his  book  and  has  pro- 

I'.  Taylor,  3   Blatchf.  (U.  S.)   83.     See  duced  a  new  result  and  a  diflerent  work 

Lowu. Routtedge, 33  L.J.,  N.  S,ch. 717;  from  that  of  plaintiff,  by  the  use  of  his 

Matheson  v.  Harrod,  L.  R,,  7  Eq.,370;  own  mental   lalior,  and  where   there   is 

Murray  «.  Bogue,  i  Drew  353;  Corre-  nothing  tending  to  show  any  fraudulent 

ipondent  Newspaper  Co.  v.  Saunders,  design  upon  the   part  of  defendant  to 


Murray  «.  Bogue,  i  Drew  353;  Corre-  nothing  tending  to  show  any  fraudulent 

pondent  Newspaper  Co.  v.  Saunders,  design  upon  the   part  of  defendant  to 

z  L..  T.,  N.  S.  540;  Henderson  v.  Max-  make  an  unfair  use  of  plaintiQ's  work, 

well.  4Ch.  D.  163.  it  was  ile/if,  that  an    injunction   should 

1.   Drone    on   Copyright,   416,    417;  not  be  allowed.     Spiers  n.  Brown,6  W. 

Farmer  *.  Calvert,  etc.  Co.  5   Chicago  R.  352. 

Lee.  N.  I.    On  a  motion  to  dissolve  a  Qnantltr  andValna  of  Belwitlam. — In 

preliminary  injunction,  Longv&ar,  J.,  enjoining  the  infringement  of  s  copy- 

--■■'■:"ThecourtB  in  the  interest  of  learn-  right,  the  court  will  consider  the  nature 

and  science  have  at  all  times  and  in  and  objects  of  the  selections  made,  and 

11  countries  recognized  the  right  of  sub-  the  quantity  and  value  of  mate rtals  used, 

sequent  authors,  compilers  and  publish-  Folsom  r.  Marsh,  3   Story  {U.  S.)  i<m; 
B34 


ing  a 


ib.Googlc 


ftmlcUi.  INJUNCTIONS. 

Gray  f.  Russell,  i  Story  (U.  S.)  ti;  Rep.  tg  Eq.  107.  So  equity  majr  inter- 
Farmer  V.  Calvert,  L.  C.  &  M.  P.  Co.;  fere  to  prevent  the  violation  of  a  nega- 
S.C.,  jChicH  Leg.N.i;  Bramwell  t.  live  covenant.  Kimberly  t;,  Jennings,  6- 
Halcomb,  3  Myl.  &  Cr.  738.  Sim.  340;  Baldwin  r.  Society  for  Dif- 
One  may  use  the  same  materials  as  hii  fusion  of  Useful  Knowledge,  g  Sim. 
predecessor,  and  derive  them  from  the  393;  Lumley  v.  Wagner,  5  DeCj.  M.  & 
same  Bource,  but  he  cannot  avail  him-  G.  604;  Kemble  v.  Kean.  6  Sim.  333; 
selfof  his  labor.  If  he  should  adopt  his  Montague  -u.  Flockton,  L.  R.,  16  "Eq. 
arrangementofthoaematerials.hewould  189;  3S  (N.  Y.)  1^8. 
be  guilty  of  such  an  infringement  as  In  Montague  i>.  Flockton,  Law  Rep. 
would  warrant  the  interlerence  of  equity,  16  Eq.  i8g.  the  defendant  was  enjoined 
even  though  the  new  work  filiould  be  dia-  from  ptaying  in   another  theatre  than 

Suised  under  a  colorable  variation  from  that  of  the  plaintilT  in  violation  of  an 

le  old.     Hotten   v.   Arthur,   1  Hen.  &  implied  covenant  in  liia  agreement  with 

M.(Va.)6o];  Gray  V.  Russell,  1  Story  the  plaintiff.    See  also  Fechteri..  Mont- 

(U.S.)   mjarroldi'.  Houlston,  3  Kay  gomcry,33Beav.  31;  Wcb»teri>.  Dillon, 

&  J.  708.  3  Jur.  N.  S.  432;  Croakes  r.  Fetter,  3  L. 

TtM  BMlie  01  Utla  or  a  book  may  be  T.,  N.   S.  225;  Pulte  v.  Derby,  5   Mc- 

protected  by   injunction.     Bradbury  v.  Lean  (U.  S.)  338;  Strahan  r.  Graham, 

Beeton.  39  L.  J.,  Ch.  N.  S,  37;  Weldon  17  L.  T.  457;  Warne  v.  Routledge,  Law 

f.  Dicks,  10  Ch.  D.  147;  Mack  v.  Fetter,  Rep.,  18  Eq.  499. 

.    T,    .     ^_      __    ^. ..  J    David-  Eow  Ftnur  Determined.— The  usual 

appeal,  8  practice  is  to  refer  the  subject  to  a  mas- 

\  Chappell  V.  Sheard,  i  ter,    who    examines    the     works 


Kay  &  J.  117;  Matsell  v.  Flanagan,  z  reports  the  court;  and  upon  this  report 
Abb.  Pr.  (N.  Y .)  U.  S.  459;  Ho^g  -a.  the  interlocutory  as  well  as  the  finaf  de- 
Kirby.S  Ves.  215;  Prowett  f.  Mortimer,  cree  is  generally  based.  3  Story's  Eq., 
3  Jur.  N.  S.414;  Constable  v.  Brewster,  4  941;  Cary  v.  Farden,  5  Ves.  24;  Lew- 
3  Sc,  Sees.  Cas,  114;  Ingram  v.  Stiff,  5  Is  v.  Tullarton,  a  Beav.  6;  Polsom  v. 
Jur.  N.  Si  947;  Ciement  v.  Maddick,  i  Marsh,  z  Story  (U.  S.)  too;  Webb  v. 
Giff.  08;  Bradbury  v.  Dickens,  17  Beav.  Powers,  1  Woodb.  &  M.  (U.  S.)  497; 
53;  Kelly  V.  Hutton,  Law  Rep.,  3  Ch.  Story  v.  Derby,  4  McLean  (U.  S.) 
703;  Ward  V.  Beeton,  19  Eq.  307;  Mack  160;  Story's  Enrs.  v.  Holcombe,  4. 
f.Petter,  Law  Rep.  14  Eq.  431;  Meltzer  McLean  (tj.  S.}3o6;  Greene  v.  Bishop, 
V.  Wood,8Ch.D.6oO;  Ward  r. Beeton,  I  Cliff.  {U.S.)  ife;  Lawrence  t.  Dana, 
'  ■■■  ■  -.  .  -  ■  ,  L.  T.  R.,  N.  S.  402;  Chase  v. 
m,  6  (U.  S.)  Pat.  Office  Gaz. 
033.  But  in  Smith  v.  Johnson,'  4 
Blatchf  (U.  S.)  25Z,  it  is  itld  Ihat  the 
motion  for  the  injunclion  must  be  dis- 
,  ^.  posed  of  on  the  moving  papers  of  com- 
Injnjy  to  Employar'B  Property. — The  plainant  and  defendant's  affidavits  in 
plaintiff's  had  purchased  the  copyright  opposition  thereto,  and  that  on  such 
of  and  the  right  to  use  the  name  of  the  motion  no  reference  to  a  master  will  be 
defendant  in  the  publication  of  a  work  allowed.  See  Reade  ?'.  Conquest,  11 
called  "Beeton's  Christmas  Annual,'  C.  B.,  N.  S.  47p.,;  Webb  v.  Powers,  z 
and  the  defendant  agreed  to  give  his  Woodb.  &  M.  497. 
whole  time  to  the  service  of  the  plain-  Isdeoent  Playi. — In  Martinette  v. 
tiff's  and  not  to  engage  in  any  other  Maguire,  i  Deady  (U.  S.)  316;  s.  c,  I 
business.  Held,  that  the  defendant  Abb.  U.  S.  R.  35^  Che  refusal  to  Inter- 
must  be  restrained  from  advertising  a  fere  was  based  upon  the  supposed  im- 
rival  work.  Ward  v.  Beeton,  19  Eq.  morality  and  indecency  of  the  spectacle 
Ityj.  in  question.  Deadv,  J.,  said:  "The 
TlAlAtioii  Of  OorenenU.— The  publi-  Black  Crook  is  a  mere  spectacle  in  the 
cation  of  a  work  which  is  not  piralical  language  of  the  craft,  a  spectacular 
may  be  restrained  on  the  ground  of  a  piece.  The  dialogue  is  very  scant  and 
violation  of  a  covenant.  Barficld  -o.  meaningless  and  appears  to  be  a  mere 
Nicholson,  2  Sim.  &  St.  i;  Colbum  v.  accessory  to  the  action  of  the  piece — a 
Simms.  1  Hare  ^43;  Morris  -o.  Colman,  sort  of  verbal  machinerv  tacked  on  to  a 
',  Brook  V.  Chltty,  J  Coop,  succession  of  ballet  and  tableaux.    The 

,      _  .ittenham}   216;   Colburn   v.  principal   part   and   attraction    of  the 

Simms,  a   Hare  543;  Warne  v.  Rout-  spectacle  seems  to  be  the  exhibition  of 

ledge,  18  Eq.  497;  Ward  -v.  Beeton,  Law  women  In  novel  dress  or  no  dress  and 
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CtiTilclUa. 


in  attractive  attitudes  or  action.  The 
closing  scene  Is  catled  Paradise,  and,  as 
witness  Hamilton  expresBes  f* '"*" 


pose,  with  Imitation  grottoes  and  un- 
maidenly  houris.  To  call  such  a  spec- 
tacle a  'dramatic  composition'  is  an 
abuse  of  language  and  an  insult  to  the 
genius  of  the  English  drama.  A  mena- 
gerie of  wild  beaets  or  an  exhibition 
cf  model  artists  might  as  justly  be 
called  a  dramatic  composition.  Like 
those,  this  is  a  spectacle;  and  although 
It  ma^  be  an  attractive  or  gorgeous  oue, 
it  is  nothing  more.  In  my  judgment 
an  exhibition  of  women  'lying  about 
loose,'  or  otherwise,  is  not  a  dramatic 
composition  and,  therefore,  not  entitled 
r    the   protection   of  the   copyright," 


Bxtanutl  appwraaae  of  a  book  when 
made  to  resemble  a  copyrighted  work 
for  the  purpose  of  misleadine  the  pub- 
lic may  be  a  sufRcient  ground  for  an  in- 
junction to  restrain  its  publication. 
Melzler  v.  Wood,  S  Ch.  D.  606;  Mack 
Ti,  Fetter,  Law  Rep.  14  Eq.  431;  Chap- 
pell  T>.  Davidson,  1  Kay  &  J.  123;  Spot- 
tl&woode  V.  Clarke,  i  Ph.  154;  Tolcott 
V,  Moore,  I  N.  Y.  Weekly  Dig.  485. 

Unite •!  OompOBltLoiu. — Where  the 
plaintiffs,  who  were  musical  publishers 
in  England,  published  an  original  song 
which  was  written  and  composed  for 
them  and  set  to  the  music  of  an  old 
American  air  rearranged  for  their  song, 
the  song  being  published  by  plaintins 
under  a  particular  title  as  sung  by  a 
famous  singer,  whereby  it  had  become 
very  successful  and  popular,  plaintitfs 
were  held  to  have  a  property  in  the 
title  and  description  of  the  song.  And 
defendants  having  published  substan- 
tially the  «ame  melody  with  different 
words,  but  wilh  a  similar  title  page  an- 


clng  tl 


Binder 


IS  sung  by  the  same  person,  an  in- 
junction was  allowed  to  restrain  such 
infringement     upon     plaintiiTs    right. 


Court  Calendar.— Thi 
terpose  to  restrain  the  piracy  of  a  court 
calendar,  the  individual  work  being  re- 
garded as  a  proper  subject  of  copy- 
right. Longman  v.  Winchester,  16  Ves. 

L«W  B«port«. — A  reporter  who  pre- 
pares and  publishes  the  reports  of  judi- 
cial decisions  of  the  courts  is  entitled  to 


a  copyright  and  to  the  protection  of 
equity  by  enjoining  an  infringement 
upon  his  work.  Little  v.  Hall,  iS  How. 
(U.  S.)  16H;  Backus  t/.  Gould,  7  How. 
(U.  S.)  79&;  Paige  !>.  Banks,  13  Wall. 
(U.  S.)  608;  Chase  ir,  Sanborn,  6  Pat, 
Off.  Gaz.  (U.  S.)  933;  Banks  o.  Mc- 
Divitt,  i3Blatchf.  fU.  S.)  163;  Stweet 
V,  Shaw,  I  Jur.  917;  Sweet  w.  Mau- 
gham, II  Sim.  51;  Butterworth  -a.  Rob- 
inson, s  Ves.  709. 

A  reporter  has  a  copyright  in  his 
own  marginal  notes,  and  in  the  argu- 
ments of  counsel  as  prepared  and  ar- 
ranged in  his  work,  not  in  the  written 
opinions  delivered  by  the  court.  The 
judges  cannot  confer  on  any  reporter 
any  such  right.  Wheaton  v.  Peters,  8 
Pet.  fU,  P.)  591, 

Hap*  and  Oh&rti. — In  Farmer  ti.  Cal- 
vert L.  E.  £[  M.  P.  Co.,  s  Chicago 
Leg.  N.  i.LoNGYEAR  said:  "The court, 
in  the  interest  of  learning  and  science, 
have  at  all  times  and  in  all  countries 
recognized  the  right  of  subsequent 
authors,  compilers  and  publishers  to 
use  the  works  of  others  to  a  certain  ex- 
tenti  but  the  great  difficulty  has  always 
been,  and  always  must  be,  todctennine 
where  such  use  ceases  to  be  legitimate 
and  becomes  an  invasion  of  the  rights 
of  others.  The  difficulty  is  greatest  in 
cases  of  maps  and  the  like,  in  which 
there  is  not,  and  cannot  be^any  original- 
ity in  the  facts  or  materials  of  which 
they  are  composed,  and  which  facts  and 
materials  are  equally  open  to  all.  The 
following  rule  laid  down  by  Mr.  Copin- 
ger  (Copinger'sLaw  of  Copyrights, 91) 
comes  as  near  to  deiining  this  right  as 
anything  I  have  been  able  to  find  or 
can  invent.  He  says:  'The  rule  ap- 
pears now  to  be  settled  that  a  compiler 
of  a  work  in  which  absolute  originality 
is  of  necessity  excluded  is  entitled, 
without  exposing  himself  lo  a  charge 
of  piracy,  to  make  use  of  preceding 
works  upon  the  subject,  where  he  be- 
stows such  mental  labor  upon  what  he 
has  taken  and  subjects  It  to  such  re- 
vision and  correction  os  to  produce  an 
original  result,  provided  that  he  does  not 
deny  the  use  made  of  such  preceding 
works  and  the  alterations  are  not 
merely  colorable.'  To  apply  this  rule 
to  the  present  case,  what  mental  labor 
did  the  defendant  bestow  upon  those 
portions  of  the  complainant's  map  ad- 
mitted to  have  been  taken  in  the  prepa- 
ration of  his  own,  viz,  the  txmndaries 
of  the  lar^e  townships  of  Wisconsin? 
None  whatever  beyond  the  mere  me- 
chanical  operation  of  reducing    them 
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from  the  lai^r  scale  of  complainant's  will  be  treated  as  an  infringement  for 

to  the  Bmaller  scale  of  defendant's  map.  which  an  injunction  will  lie.     Scott  i'. 

Neither  does  it  appear  that  tliere  was  Sanford,  L.  R.,  3  Eq.  71S, 

An;   revision  whatever  to  ascertain   if  MBwipftpars  ara  anUUvd  to  protection 

there  were  errors  which  needed  correc-  as  an  article  of  property.     Cox  v.  Land 

tion  or  for  any   other    purpose.     There  &  Water  Journal  Co.,  L,  R.,  9  Eq.  314. 

ia,  in   fact,  nothing  whatever  to  bring  But  there  is  no  copyright  in  a  deiscrip- 

the   case   within   the   rule.     So   far   as  tive  advertisement  or  illustrated  ^ide. 

those   boundaries  are   concerned,  it   is  Cobbett  v.   Woodward,  L.   R.,  14  Eq. 

iicarcely  a  case  of  naked  piracy.    But  it  407. 

is  contended  that  boundaries  of  town-  Allesatloiu  In  BUL — Before  a  court  of 

ships  are   not   a   legitimate   subject  of  equity  will  interfere  in  a  case  of  alleged 

copyright,  that  they  are  fixed   and  de-  violation  of  copyright  it   must  appcr.r 

lined  by  statute  law,  and  that  the  mark-  that  a  valid   copyright   exists.     Droni.' 

ing  of  them   down   on   paper   is  but  a  on  Copyright,  408. 

transcription  in  another  form  of  the  "The  copyright  is  frima  facit  evi- 
legal  enactment.  What  Is  claimed  In  de  nee  that  he  was  the  author,  and  the 
this  regard  is  true  in  regard  to  all  orig-  burden  of  proof  is  upon  the  defendant 
inal  materials  from  which  maps  are  to  show  the  contrary."  Taney,  C.  J., 
made,  and  that  is  that  none  of  them  are  Reed  Carusi  Tan.  Dec.  74.  "Prima 
subjects  of  copyright — they  are  open  to  facie"  said  Mr.  JfSTicK  Storv,  "the 
all.  But  no  one  has  the  right  to  avail  copyright  confers  title,  and  the  onus  is 
himself  of  the  enterorise,  labor  and  ex-  on  the  olher  side  to  show  clearly  that 
pense  of  another  in  the  ascertainment  of  notwithstanding  the  copyright  tKere  i> 
those  materials,  and  the  combining  and  an  intrinsic  delect  in  the  title." 
arrangement  of  them  and  the  represent-  Lacal  Tltl*. — "It  is  not  essential  to 
ing  them  on  paper.  The  defendant,  no  relief  in  equity  that  the  legal  title  shall 
doubt,  had  the  rl^ht  to  go  to  the  com-  be  in  the  [ilaintiff.  Where  a  valid 
mon  source  of  inlormation,  and  having  copyright  exists  a  court  of  equity  will 
ascertained  those  boundaries,  to  have  p^tect  the  rtghti  of  a  complainant  who 
drawn  them  upon  its  map,  notwith-  has  a  good  equitable  title.  Drone  on 
standing  that  in  this  respect  it  would  Copyright,  p.  joo.  See  also  Chappell  I'. 
have  l>een  precisely  like  complainant's  Purdy,  4  Y.  &  C.,  Exch.  48c,  493; 
map  {which  of  course  it  would  have  Hodges  v.  Welsh,  3  Ir.  Eq.  sC6;  Col- 
been  if  they  were  both  correct).  But  bum  ii.  Duncoml>e,  9  Sim.  151;  Sweet  f. 
he  had  no  right  to  avail  himself  of  this  Carter,  :  1  Sim.  572  \  Lawrence  -v.  Dana, 
very  labor  on  the  part  of  complainant  i  Am.  L.  T.  (U.  S.)  N.  S.  402;  Maw- 
in  order  to  avoid  it  himself.  As  appears  man  v.  Tegs.  1  Ruts.  385;  Pulte  v. 
bycomplainant's  affidavit, these bounda-  Derby,  5  McLean  3:8;  Little  v.  Gould, 
rfes  were  fixed  by  the  board  of  super-  2  Bl»tchf  (U.  S.)  165,  369;  Colbum  v. 
visors  of  the  respective  couijties,  and  Duncombe,  9  Sim.  ici;  Sweet  v.  Shaw, 
not  by  legislative  enactment,  thus  show-  3  Jur.  J17;  Bohn  ti.  Bogue,  10  Jur.  420; 
ing  that  the  labor  must  have  been  much  Sims  t.  Marryat,  17  Q^  B.  i8i;  Turner 
greater  than  it  could  have  been  ascer-  v.  Robinson,  10  Ir.  Ch.  \i\,  510. 
tained  from  tlie  statutes  of  the  stale."  Goniaiit  br  the  plaintiff  to  the  publi- 
See  Blunt  ».  Patten,  2  Paine  (U.S.)  cation  of  an  alleged  piratical  work  will 
107;  Matthewson  v.  Stockdale,  12  bar  his  right  ot  relief  in  equity  by  in- 
ves.  370.  junction.     RundcU  v.  Murray, Tac.jii: 

PriittedDlUT.— Where plaintifTii  pub-  Strahan  i'.  Graham.  17  L.  T.,  ^I.  S.  4^7; 
llcation  consisted  of  a  printed  diary  Lalour  T>.  Bland,  3  Stark.  383;  Saunders 
interleaved  with  blank  sheets  so  ar-  v.  Smith,  3  My.  &  Cr.  711;  Heine  i. 
ranged  as  to  give  a  blank  space  for  Appleton.  4  Blatchf  [U.  S.)  135. 
writing  opposite  each  day  in  the  diiiry,  AcqTileieance,  —  Where  a  defendant 
and  underneath  each  date  a  verse  of  has  been  induced  by  plaintiff's  conduct, 
scripture,  to  which  work  plaintiff  had  or  even  encouragement,  to  go  on  with 
given  a  particular  name,  defendant  was  the  puhlication  in  question,  or  when 
enjoined  from  publishing  and  selling  a  plaintiff  has  for  a  longperiod  knowing- 
book  which  was  a  mere  colorable  imit-i  ly  acquiesced  in  such  publication  with- 
tion  of  that  of  plaintifT.  Mack  x:  Pel-  out  remonstrance  or  complaint,  a  court 
ters,  L.  R..  14  Eq.  431.  of  equity  may  properly  refuse  to  lend 

Statlstlakl  Tablet — Where  defend-  its  aid  by  injunction  to  restrain  the  al- 
ant's  book  consists  of  staiislical  tables  leged  infringement  of  plaintiff's  copy- 
taken   bodily   from   plaintifTK   work   it  right.     High  on  Inj.  §   1038:  Drone  on 
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In  deciding  questions  relating  to  the  violation  of  copyright, 
the  court  will  consider  the  nature  and  objects  of  the  selections 
made,  the  quantity  and  value  of  the  materials  used,  and  the 
degree  in  which  such  use  may  prejudice  the  sale  or  diminish  the 
profit  or  supersede  the  objects  of  the  original  work,* 

(ii)  Literary  Productions  Distinct  from  Copyright. — Courts  of 
equity  will  restrain  the  unauthorized  publication  of  manuscript, 
pictures,  dramatic  compositions,  etc.,  where  no  copyright  has  been 
obtained.  A  publication,  literary  or  dramatic,  may  be  limited, 
as  the  performance  of  a  play  in  a  theater,  or  general,  as  when 
the  publication  is  not  restricted,  both  as  to  the  purpose  for  and 
the  persons  to  whom  it  was  made.  The  proprietorship,  however, 
continues  after  a  general  publication,  so  as  to  prevent  others  from 
making  ulterior  publication  or  otherwise  using  the  property  as 
his  own  a 

(*)  The  unauthorized  use  of  lectures,  which  have  not  been  pub- 

Copj'right,    50S.      See   also    L«wte   v.  been  determined.     Tarrold  v.  HoulaUm, 

Chapman,   3   Beav.    133;    Lindsley   v.  3  Kay  &  J.  708;  M'Neill  v.  William*, 

Lace^,  I  Hem.  &  M.  747;  Saunders  v.  it  Jur.   344;   Morria  v.   Wright,   Law 

Smith,  3  Mj'l.   £c  Cr.  711;  Rundell  -u.  Rep.  5  Cfh.  179;  BramwcU  k.  Holcomb, 

Murray  Jac.  311;  Bolery  -o.  Taylor,  3  3   My.  &  Cr.  737;  Jollle  v.  laques,   i 

L.J.  65;  AssigneeB  w.  Wilkins,  8  Yes.  Blatchf.  (U.  S.)  618;   Miller  v.  McEI- 

Chappell  V.  Sheard,  1  Jur.   N.  S.  996;  roy,    i   Am.   Law  Reg,   198;  Blunt  v. 

Correspondent     Newspaper      Co.  - 11.  Fatten,  2  Paine  (N.   V.)  397;  Smith  v. 

Saunders,  u  L.  T..  N.  S.  540.  Johnson,  4  Blatchf.  (U.  S.)  618;  Flint 

Plaintiff  is  not  responsible  for  delay  «,Jonef.  ■  W,  N.  C.  (Pa,)  334. 
when  Ignorant  of  piracy.  Greene  v.  A.  parmuLentLnJimotliMi  will  be  grant- 
Bishop,  I  Cliff.  186,  102;  Boucicault  v.  ed  when  material  piracy  is  clear,  but 
Wood,  a  BisB.  (U.  S.)  34;  s.  c,  j  Am.  if  a  small  part  of  the  defendant's  publi- 
Law  Reg.  N.  8.539;  Lewis  v.  Tullarton,  cation  has  been  copied  from  that  of  the 
I  Beav.  6;  Chappell  -a.  Sheard,  i  Jur.  plaintiff,  and  the  piracy  is  so  slight  as 
N.  S.  997.  to  create  a  doubt  whetfier  it  is  a  proper 

The  tendency  of  re^:ent  decisions,  case  for  the  interference  of  a  court  of 
however,  are  toward  the  doctrink  that  equity.an  injunction  will  notbe  granted. 
the  plaintiffs  rights  in  equitv  are  not  Sweet  w.  Carter,  11  Sim.  .s7>,  5S0;  Bohn 
lost  by  mere  delay  in  asserting  those  v.Bogue,  lojur.410;  Mawman  o.Tegg, 
rights.  MaxweJl  v.  Somerton,  30  L.  3  Russ.  385;  Bell  v.  Whitehead,  3  Jur. 
T.,  N.  S.  11;  Morris  v.  Ashbee,  Law  68;  Lewis  -v.  FuUerton,  3  Beav.  6; 
Rep.  7  Eq.  34;  Hogg  r.  Scott,  Law  Campbell  v.  Scott,  11  Sim.  31;  Jar- 
Rep.  18  Eq.  444;  Strahan  w.  Graham,  roid  v.  Heywood,  18  W.  R.  379;  Webb 
17  L.  T.,  N.  S.4«;  Boucicault  *,  Fox,  -o.  Powers,  3  Woodb.  &  M.  (U.S.) 
5  Blalchl".  {U.  S,)  87;  Greene  v.  Bishop,  497;  Greene  v.  Bishop,  i  Cliff.  (U.  S.) 
I  Cliff.  (U.  S.)  186,  loi;  Boucicault  u.  186. 

Wood.  3  Biss.   (U.  S.)  34;  s.  c,  7  Am.         1.  Polsom  v.  Marsh.  3  Story  <U.  S.> 

Law  Reg.,  N.  S.  539,  550.  100;  Farmer  v.  Calvert,  L.  E.  &  M.  P. 

lutwlaontory  imunetian   against  the  Co.,  s.  c,  5  Chicago  Leg.  N.  (III.)  i. 
piratical  part  without  waiting  to  deter-         S.   Keene  ii.WhealIey,9  Am,  L.  Reg- 
mine  the  full  extent  of  the  infringement.  (U.  S.)  33;  Queensberry  v.  Shebbeare, 
■- '.  Wildy,  19  L.J.,  N.  S.  (Ch.)  1    Eden  339;  Southey   v.   Sherwood,  r 


190;  Farmer  i'.  Calvert  etc,  Co,.  5  Am.  Meriv.  435;  Pope  r.  Carl,  3  Atk,  341; 
L.  T.  R.  168;  Lewis  t/,  Fullarton,  3  Grigsby  ii.  Breckinridge,  3  Bush,  (Kj.) 
Beav.  6;  Kelly  v.   Morris,  Law  Rep.  1     480.     Storv'a  Eq.,  4943.     Prince;Albert 


Eq,  697.     But  if  the  court  is  not  rea-  v.  Strange,  1 
sonably     satisfied     that    the     plaintiff        Lord  Eldron  was  of  the  opinion  that 

has  a  valid  copyright  or  that  piracy  has  a  lecture  delivered  orally  could  not  be 

been  committed,  an  injunction  will  not  published  by  another  for  profit,  but  that 

be  granted  before  these  questions  have  anyone  rightfully  admitted   to  hear  it 


ib.Google 


INJUNCTIONS. 
lished,  otherwise  than  by  delivery  to  audiences,  maybe  enjoined.' 

might  take   it  down  for   hte  own  Infor-  the  geries  of  events  directed  In  writing 

(nation.     Abermathy   v.  >lutchin5on,  3  by  the  author  in   any   particular  scene, 

L.  J.  Ch.  209.    This  appears  to  be  a  cor-  is  his  invention,  and  a  piracy  is  com- 

rect  statement  of  the  law.     In  thia  class  mitted  if  that  in  which  the  whole  merit 

of  cases  the  state  courts  have  jurisdic-  of  the  scene  conslsls  is  incorporated  in 

tion.  another  work,    without    any    material 

Wlien  plaintiff  has  the  literary  pro-  aiteration  in  the  constituent  parts  of  the 

prietorghip  of  a  manuscript  play,  but  no  series  of  events,  or   in  tiie  sequence  of 

statutory  copyright,  although   she   has  the  events   in   the   series.    The  adap- 

publicly  performed  it  at  her  theatre  with  tation  of  such  series  of  events  to  different 

the  intention  of  continuing   such   per-  characters  who  use  different  language 

formance,  if  defendants,  against   plain-  from  the  character  and  language  of  the 

tiff's  will,  produce  the  play  at  another  first  play.  Is  like  the  adaptation  of  the 

theatre,  having   obtained  it   by   taking  musical  air  to  a  different  instrument,  or 

advantage   of  a   breach   of  confidence  the  addition  to  it  of  variations  or  of  an 

committed   by  a   person   in   plaintiff's  accompaniment.  The  original  subjectof 

employ,  a   bill   may  be  maintained  for  invention,  that  which  requires  genius  to 

equitable  relief.     High  on  Injunctions,  construct  it  and  set  it  in  order,  remains 

4  10391  Keen  v.  Clark,  5   Rob.   (N.  Y.)  the  same   in   the  adaptation.     A  mere 

38.  mechanic  in  dramatic  composition  can 

In  Daly  v.  Palmer,  6  Blatchf.  (U.  S.)  make  such  adaptation,  and  Itis  a  piracy 
3j6,  the  plaintiff,  l>elng  the  owner  of  a  of  the  appropriated  series  of  events 
copyrighted  play  known  as  "Under  the  when  represented  on  the  stage,  although 
Gaslight,"  filed  a  bill  to  enjoin  defend-  performed  by  a  new  and  different  Ian- 
ant  from  producing  a  play  called ''After  guage,  is  recognized  by  the  spectator 
Dark,"  the  injunction  being  specially  through  any  of  the  scenes  to  which  the 
(ought  to  prevent  defendant  from  rep-  representation  ia  addressed,  as  convey- 
reaenting  in  his  play  a  particular  scene  ing  substantially  the  same  Impressions 
known  as  the  "railroad  scene"  In  to  and  exciting  I  he  same  emotions  in 
"Under  the  Gaslight."  The  injunction  the  mind,  In  the  same  sequence  or 
was  allowed.  Blatchford,  J.,  said:  order.  Tested  by  these  principles,  the 
"All  that  is  substantial  and  material  in  'railroad  scene'  in  B'e  play  is  undoubt- 
the  plaintiff's  "railroad  scene'  has  been  edly,  when  acted,  performed  or  repre- 
used  by  Boucicault  in  the  same  order  sented  on  a  stage  or  public  place,  an 
and  sequence  of  events  andinamanner  invaEion  or  infringement  of  the  copy- 
to  convey  the  some  sensations  and  im-  right  of  the  plaintiff  in  the  "railroad 
pressions  to  those  who  see  it  repre-  scene'  in  his  play.  The  substantial 
sented  as  in  the  plaintiff's  play.  Bouci-  identity  between  the  two  scenes  would 
cault  has,  indeed,  adopted  the  plain-  naturally  lead  to  the  conclusion  that 
tiff 's  senes  of  events  of  the  story  of  his  the  latter  one  had  been  adapted  from 
plav,  and  in  doing  so  has  evinced  skill  the  earlier  one.  The  charge  of  actual 
and  art,  but  the  same  use  is  made  in  both  plagiarism  on  the  part  of  B,  made  In 
plays  of  the  same  series  of  events  to  the  bill,  Ig  not  denied.  It  is  hardly 
excite  by  representation  the  same  emo-  possible  that  the  resemblances  are  acci- 
tlons  in  the  same  sequence.  There  is  dental  and  that  the  differences  are  not 
no  new  use.  In  the  sense  of  the  law,  in  merely  colorable  with  the  view  to  dis- 
B'b  ploy,  of  what  is  found  in  the  plain-  guise  the  plagiarism.  The  true  test  of 
tilT's 'railroad  scene' in  B's  play;  itcon-  whether  there  Is  a  piracy  or  not  into 
tains  everything  vuhich  makes  the  'rail-  ascertain  whether  there  is  a  servile  or 
road  scene' In  the  plaintiff's  play  at-  evasive  imitation  of  the  plaintiff's  work, 
troctive  as  a  representation  on  the  stage,  or  where  there  is  a  ^>iijf<j<  original 
Asln  the  caseof  amusicalcomposition,  compilation,  made  up  from  common 
the  air  is  the  invention  of  the  author  materials  and  common  sources  with 
and  a  piracy  is  committed  if  that  In  resemblances  which  are  merely  acci- 
which  the  whole  meritorious  part  of  the  dental  or  result  from  the  nature  "of  the 
invention  consists  is  incorporated  in  subject.  Emerson  v.  Davies,  3  Stoiy 
another   work,   without    any    material  (U.  S.)  768,  79^." 

alteration  in   sequence  of  bars;  so,   in  1.  Keene  v.  KimboU,  i6Gray  (Mass.) 

the    case  of   a  dramatic    composition  545. 

deseed  or  suited   for  representation,  A  person  who  attends  oral  lectures  Is 
10  C.  of  L.— 59                        ftaa 
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INJUNCTIONS.  TnbMKfc. 

So  the  unauthorized  sale  of  copies  of  engravings,  paintings  and 
other  like  works.* 

{c)  Private  letters,  whether  on  matters  of  business,  literary 
topics,  or  relating  to  family  affairs,  if  attempted  to  be  published 
without  authority,  the  publication  may  be  enjoined.*  Judge 
Story  says  that  there  may  be  a  distinction  between  private 
letters  and  those  official  letters  addressed  to  the  government,  or 
any  of  its  departments,  by  officers,  which,  from  principles  of 
public  policy,  may  be  published  or  withheld  as  circumstances 
may  lequi.e,^ 

36,  Trade  M&rki. — The  fraudulent  use  of  another's  trade  mark 
will  be  restrained  by  injunction,* 

not  justified    tn    publishing   them   for  ized  to  publish  it  to  the   world,  (o  at 

Eront,  and   an   action   will  lie  against  the  most  the  receiver  had  only  a  joint 

im  for  doing  so.     The  court  will  grant  property'  wiih  the  owner, 
an    injunction     againet    third   persons        The  general   principles   laid  down  tn 

publishing    lectures    orally   delivered,  this  case  have  become  the   recognized 

who  must  have  procured  the  means  of  law  in    England.     Thompson  v.  Sun- 

publishlng  these  lectures  from  persons  hope,  Amb,  737;  Granard  v.  Dunkin,  i 

who  attended  the  oral  delivery  of  them  Ball.    &   B.  107;     Gee   v.   Pltchard,  2 

and  were  bound   by  the  implied  con-  Swans.  402:  Oliver  v.  Oliver,  11  C.  B., 

tract.     Abemethy  v.  Hutchinson,  i  H.  N.  S.  ito;  Cadell  v.  Stewart,   10  Mor. 

&  Tw.  28;  s.  c,  3  L.J.  Ch.  309.  Diet,  of  Dec.,   tit.   Prop,  App.,p.   13; 

1.  Prince  Albert  v.  Strange,  1  Mac.  Perceval  v.    Phipps,  1    Ves.  k  B.   19; 

&  G.  15;  Turner  v.  Robinson,  10  Ir,  Palin  v.  Gather,  Cole  i  Coll.  565;  How- 

Ch.    121;    Martin    v.   Wright,  6  Sim.  ard  v.  Gunn,  33  Beav.  463.     And  in  the 

197;     Abemethy     v.     Hutchinson,     1  United  States,   Wetmore   v.   Scovell,  3 

Hall  &   Tw.   40;    Keene    v.   Kimhall,  Edw.Ch.(N.  Y.)  qis;  United  Stales  ». 

16    Gray     (Mass.)     551;     Bartlett    v.  Tanner,  6  McLean"(U.  S.J  138;  Eyre 

Cuttenden,  4  McLean,   (U.    S.)   303;  f.  Hlgbee,   11    How.    Pr.  (N.  Y.)   igS; 

Granard     v.      Dunkirk,      t      Ball     "&  Grigsby  v.  Breckinridge,  3  Bush.  {Kv.) 

B.  J07;    Palin   v.   Gothercole,    1   Coll.  "-     "'     '        "     '        "  ••    •     f^' 


%.  Pope  v.  Carl,  3  Atk.  343;  Thomp. 
son   V.   Stanhope,    Amb.   717;   Gee 
Pritchard,   3   Swanst.   402;  PercWal 
Phipps,  a    V.   &    B.    19;    Woolsey 
ludd,  4  Duer  (N.  Y.)   379;    Denis   . 
Leclerc,  I  MarL  (La.)  297;  s.  c.,  5  Am. 
Dec.  712;  Eyre  v.  Higbee,  35  Barb.  (N. 
Y.)  ^03;  B.  c,  23  How.  {N.  Y.)  Pr.  196" 
'.  Breckinridge,  2  Bu«h.  (Ky., 
Toward  V.  Gunn,  33   Beav.  463; 
V.  Burghley,  L.R.  2  Ch.  Ap 
36  L.  J.  Ch.  504;  Wetmore 
■'^-'.  (N.  V.)Cl      -        — 


Irigsbj-  V. 


Hie,  3   ] 

(N.  Y.)  320;  Woolaej  v.  Judd,  4  Duer 
(N.  Y.)  379;  Denis  v.  Leclerc,  1  Mar- 
tin (Orieans  T.)  itfl;  Folsom  v.  Marah, 
3  Story  (U.  S.)  100. 

a.  Folsom  V.  Marsh,  3  Story  R.  106- 
113;    Story'B  Eq.  947. 

The  interference  by  equltv  in  cases 
of  this  kind  is  exercised  for  tfie  protec- 
tion of  property  rights,  not  wounded 
'    "  rofviolat. 


feelings  or  of  violated  friendship.     Hoyt 

v.  Mackenzie,  3  "--•-    '■"   "  ■  ■"'-   

Gee  V.  Pritchard 


'.  Mackenzie,  3  Barb.  (N,  Y.)  Ch.  330; 
'  "  ■*  •      ■       -    -     ■     --;  \(?et- 


icW,  3  Edw.    (N.  Y.)  Ch. 
h  V.   Lance,  S  Paige   (N. 

authorities  to  the  year  TS43  and  will  be  4.  Pierce  i..  Guittard,68Cal.68;  New 

found  instructive.     In  Pope  v.  Carl,  3  Haven  Patent  Rolling  Spring  Bed  Co. 

Atk,  341,  the  defendant  was  enjoined  t'.  Farren,  t,i    Conn.   334;  WllliamK  v. 

from    vending   a  book  entitled    "Let-  Brooks,  50  Conn.  278;  b.  c,  47  Am.  Rep. 

ters    from   Swift,    Pope    and   others."  642;  Bradley  k.  Norton.  33  Conn,  157; 

Lord  Hardwick,  upon  the   objection  Funkef.  Dreyfus,  34   La.  An,  80;  ».  c, 

being  made  that  a  letter  sent  to  another  44  Am.  Rep.  413;  Myers  w.  Kalamazoo 

person  was  in  the  nature  of  a  gift  to  the  Buggy  Co.,  54  Mich.  315;  s.  c,  53  Am. 

'-■"--,  expressed  the  opinion  that  the  Rep.  811;  McCann  ti.  Anthonr,  3    '"" 
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T»a«K.rL  INJUNCTIONS.  TnaaXuk. 

(a)  Ground  for  Relief. — Relief  is  granted  upon  the  ground  that 
the  plaintifF  has  a  valuable  property  in  the  good  will  of  his  busi- 
ness or  trade;  and  that,  having  adopted  a  particular  mark  in 
effect  certifying  that  the  goods  containing  such  symbol  were 
manufactured  by  him,  he,  as  well  as  the  public,  is  entitled  to  pro- 
ion  against  ap  '  ■■■  .™ 
those  of  the  other.' 

(*)  When  Granted. — An  injunction  will  be  granted  to  restrain 
the  use  of  names,  marks,  letters  or  indicia  by  which  such  party 
may  induce  purchasers  to  believe  that  the  goods  he  is  selling  are 
the  manufacture  of  another  person.* 

Enoch  Morgan's  Sons  Co.  v.  Schwach-  wrongdoer  Is  liable  for  the  damage  he 

ofer,  5   Abb.  (N.  Y.)  N.  Cag.  265;  Bell  ha«  therebj'  caused    the   party   who« 

D.  Locke.SPalge  (N.  Y.)75i  Taj'torv.  trade  mark  he  has  adopted  or  Illegally 

Carpenter,  II  Paige  (N.  Y.)   292;  Pat-  imitated,  which  damage  will  ordinarily 

ridg«   V,   Menck,   1   Barb.  (N.  Y.)  Ch.  be  the  loss  of  profits  caused  by  the  11- 

---;  Clark  v.  Clark,   15  Barb.  (N.  Y.)  legii]  or  fraudulent  infringement.    Can- 


76;  Smith  v.  Woodruff,  48  Barb.  (N.  dee  w.  Deere,  S4  HI.  439;  s. 
v.)  43S;  Newman  ti.  Alvord,  49  Barb.  Law  Reg.  (U.  S.)  694;  moieij  v. 
(N.  Y.)  s88;  New- York  Cab  Co.  11.  Downman.  3  Myl.  &  Cr.  i;  Millington 
Mooney,  ijAbb.  (N.  Y.)  N  Cas.  251;  o.  Fo«,  3  Mjl.  4  Cr.  338;  Eden  on  Inj.. 
I^w  v.  Hart,  90  N.  Y.  457;  Hegemon  ch.,  14,  p.  314;  Story's  Eq.  Juris.,  §  9^1; 
V.  O'Byme,  9Daly  (N.  Y.)  164;  Godil-  Taylor  i..  Carpenter,  i  Woodb.  &  \\. 
lot  r.  Harris,  81  N.  Y.  163;  India  Rub-  (U.  S.)  1;  Wallon  v.  Crowley,  3 
berCo.  V.  Rubber  Comb  etc.  Co.,  45  Blalchf.  (U.S.)44o;Coffeeni/.Brunton, 
N.  Y.  Supen  Ct.  J58;  England  o.  New  4  McLean  (U.  S.)  518;  Seiio  v.  Pro- 
York  Pub.  Co.,  8  Daly  (N.  Y.)  375;  vezende,  1  Ch.  App,  194;  Amoskeag 
Electro-Silicon  Co.  -v.  Levy,  ra  How.  Manfc.  Co.  v.  Spear,  z  Sandf.  (N.  Y.) 
<N.  Y.)  Pr.ifig;  Royal  Baking  Powder  606;  Filley  v.  Fassett,  44  Mo.  168;  s.  c, 
Co.  V.  Sherrill,  59  How.  (N.  Y.)  Pr.  8  Am.  Law  Reg.  (U.  S.)  402;  and  cases 
17;  Potter  r.  McPherson,  31  Hun  (N.  cited:  Glllott  v.  Esterbrook,  47  Barb. 
Y.)  559;  Dreydoppel  *.  Young,  14  (N.  Y.)  469;  Burnett  v.  Phalon,  9 
PhiU.  (Pa.)  316;  Carroll  v.  Erthciler,  Bosw.  (N.  Y.)  192;  Edleston  v.  Vick, 
i4PhiIa.(Pa,)4i4;Alcx8nderii. Morse,  23  Eng.  C.  L.  &  Eq.  53,  These  cases 
14  R.  L  153;  s.  c,  51  Am.  Rep,  369;  and  others  also  show  that  it  is  not  nec- 
Coata  V.  Holbrook,  ]  Sond  Ch.  (N,  cssary  to  constitute  an  i  I  legalJn  fringe - 
Y.)  586;  Pennsylvania  Salt  Manuf.  ment  that  the  trade  mark  of  the  origi- 
Co.  f.  Babbit,  24  Leg.  Int.  (Pa.)  nator  should  be  copied  in  every  partlcu- 
i6s;  Williams  v.  Johnson,  j  Bos.  (N.  lar.  It  Is  sufficient  to  warrant  eqult- 
Yi)  i;  Curtis  Ti.  Ryan,  3  Daly  (N.  able  relief  that  it  is  likely  to  deceive  or 
Y.)  312;  s.  c,  36  How.  Pr.  [N,  Y)  33;  mislead  the  patrons  of  the  originator  or 
Dlzon  Crucible  Co,  v.  Guggenheim,  make  it  pass  with  the  public  an  his." 
aBrewsL(Pa.)  321;  s-c,  7  Phila.  (Pa.)  S.  Anheuser  Busch  Brewing  Assoc, 
40S.  V.  Clarke,  36  Fed.  Rep.  41a;  Southern 

1.  An  injunction  Is  granted  upon  the  White  Lead  Co.  v.  Cary,  15  Fed,  Rep. 

ground  that  the  defendant  has  no  right  125;    Roval    Baking    Powder    Co.    v. 

to  sell  his  goods  as  those  of  the  plaintiff.  Davis,  2^  Fed.  Rep.  293;  Davis  v,  Davis, 

Cn>ft  V.  Dav,  ^  Beav.  88.  27  Fed,  Rep,  490;  Pratt  Manfg.  Co.  v. 

InHosletterri,  Vowinkle,47Barb.  (N.  Astral  Refining  Co.,  27  Fed,  Rep.  492: 

Y.)  4^.^,  Dillon,;.,  said:  -The  law  Is  Eetes  11.  Leslie,  33  Blatchf.  C.  Ct.  476; 

well  settled  that  a  parly  who  has  appro-  s.  c,  27  Fed.  Rep.  22;  Esles  v.  Worth- 

priated  a  particular  trade  mark  to  dis-  Ington,   31    Fed.    Rep.    IJ4;   Pierce   v. 

tlngulsh  his  goods  from  other  similar  Guittard,  68  Cal,  68;  Glen  Cove  Manfg. 

goods   has   a   right   or    property   in   it  Co.   v.   Ludeling,   22    Fed.    Rep.   823; 


equity  will  protect  it  by  injunction  from     v.  Mooney,  15   Abb.  (N.  Y.)   N.  Cas. 
Invasion,  and  if  it  has  been  invaded  the     15J:  Avery  v.  Melkle,  81   Ky,  73;  Este* 


which  entitles  him  to  its  excluRive  use.     Alexander  v.  Morse,  14  R.  I.  153;  b.  c, 
right  Is   of   such   a   nature   th.it     51  Am,  Rep.  369;  New  York  Cab  Co. 

..,„ .,.^..;_: 1__  r. „     « ..     »  1.1.      ,  »t     yj    ((_(;„_ 

Ky,  73;  Este* 
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v.  Williams,  31  Fed.  Rep.  189;  Carroll  protected,    independent    of  the    trade 

V.     Ertheller,     14     Phila.     (Pa.)    434;  marks    act    of   congress    mar    create, 

Humphreys  etc.  Co.  u.  Wenz,  14  Fed.  against  sale  of  a  like  article,  ra  similar 

Rep.   350;  Collins   Co.  v.   Oliver   etc.  wrappers  and  labels,  under  the   name 

Cor.,  JoBlatctif.  (U.  S.)  542;  Funke  ».  "Saphla."      Morgan    v.    Schwachofer, 

Dreyfus,  34  La.  An.  80;  a.  c,  44  Am,  55  How.  (N.  Y.)  Pr.  37. 


Rep.  413;  Heseman  v.  O'Byr 


J'Bvrne,  9  Ual  V 
(N.  Y.)  i6i4;Godlllot  !>.  Harris,  8:  N. 
Y.  263;  Enoch  Morgan's  Sons  Co.  c. 
Schwachofer,  s  Abb.  (N.  Y.)  N.  Caa. 
26,^;  Enoch  Morgan's  Sons  Co.  v. 
Trojtell.  57  How.  (N.  Y.)  Pr.  121;  Gil- 
man  V.  Hunnewetl,  izl  Mass.  139; 
Enoch  Morgan's  Sons  Co.  v.  Schwach- 
ofer. 55  How.  (N.  Y.)  Pr.  37;  Bell  v. 
Locke,  8  Paige  (N.  Y.)  75;  Taylor  v. 
Carpenter,  II  Paige  (N.  Y.)  191;  Part- 
ridge V.  Menck,  1  Barb.  (N.  Y.)  Ch. 
loi;  Clark  v.  Clark,  z 5  Barb.  (N.  Y.) 
76;  Gitlott  V.  Esterbrook,  47  Ba  '  ■" 
Y.)  455;  Gillott  V.  Kettle,  3  D\ 
Y.)  614)  Burnet  v.  Phalon,9  Bosw.  (N. 


dav  V.  Baird,  4  Phila.  (Pa.)  139;  Coats 
f.  Holbrook,  1  Sandf.  (N,  Y.)  Ch.  586; 
Taylor  ».  Carpenter,  a  Sandf.  (N.Y.) 
Ch.  603;  Perry  v.  Truefit,  6  Beav.  66. 

Injunctions  were  granted  in  the  fol- 
lowing cases,  the  Iirst  trade  mark  having 
been  an  infringement  upon  the  second: 
"Sweet  German  Chocolate"  for  "Ger- 
man Sweet  Chocolate.""Pierce  v.  Giiit- 
tard.  68  Cal.  68.  "Frank  Leslie's  Chat- 
ter  Box"  for  "Chatter  Box."    Estes  ii. 


for  the  same,  Anheuser  B 


Upon  a  bill  for  injunction  to  restrain 
the  use  of  a  trade  mark  claimed  bv 
complainant  in  the  name  "Acid  Phos- 
phate," applied  to  a  medicinal  prepara- 
tion, held,  that  the  proofs  showed  that 
the  name  was  not  meaningless  and  arbi- 
trary, but  with  reasonable  exactness 
described  the  characteristics  and  quali- 
ties of  the  preparation  for  the  purpose 
for  which  it  was  intended  to  be  used, 
and  that,  being  thus  descriptive, 
it  could  not  he  exclusively  appropri- 
ated by  complainant  as  its  trade  mark- 

(N.     Rumford  Chemical  Works  v.  Muth,  35 

■  *'      Fed.  Rep.  534. 

G  was  engaged  in  puttingup  In  pack- 
ages and  importing  from  Paris  a  vege- 
table compound  for  making  Julienne 
soup.  His  trade  mark  consisted  of  the 
words  "Conserve 


of  that  city,  and  on  either 
side  the  monogram  "A.  G."  in  a  circle, 
and  underneath  the  words  "Paris"  and 
"Julienne,"  with  directions  for  use. 
Held,  that  he  was  entitled  to  restrain 
a  subsequent  dealer  from  using  upon 
like  packages  a  like  device,  except  that 
the  monogram  had  "F'  instead  of'A." 
Godlllot  1!.  Harris,  81  N.  Y.  363. 

A   corporation    calling    itseff   "The 

Humphreys      Specific      Homeopathic 

Medicine  Company"  for  manv   years 

put  up  and  sold  remedies  called  on  the 

h  Brewing    wrappers     and     labels    "Homeopathic 


Assoc.  i>.  PIza.  24  Fed.  Rep,  149.    "Dr.  Specific," 

Morse's  Improved   Yellow   Dock  and  "" 

Sarsaparilla  Compound"   for  "Morse's  uoitsj       -ita.    i,  worm    icver   or    worm 

Compound    Syrup    of   Yellow    Dock  disease,"  and  so  forth.     Defendant  put 

Root."    Alexandre  v.    Morse,  14  R.  I.  up  specifics  which  he  entitled  "Reeves' 

■53;s.c.,5i  Am.  Rep.  369.    "Lonejack  Improved  Homeopathic  SpecificB,"  and 

CTigarettes"  for  "Lone  Jack   Smoking  similarly  numbered  and  labeled.     Held, 

Tobacco."  Carroll  v.  Ertheller,  14  Phila.  that   although   the  term  "homeopathic 

(Pa.)  424.   "Independent  National  Sys-  specific"  could  not  alone  be  the  subject 

tern  of  Penmanship"  for"Payson,  Dim-  of  a  trade  mark,  vet  that  on  the  whole 

1  &   Scribner's  National   System  of  case  the  corporation  was  entitled  to  an 


Penmanship."  Potter  v.  McPherson, 
Hun  (N.Y.)   5^9.     "BUrtric  Silicon" 
for  "Electro  Silicon."    Electro  Silicon 
Co,  V.  Trask,  59  How.  (N.  Y.)  Pr.  189. 
"Belhesda"  may  he  protected 


trade  mark    of   a    spring.     Dunbar 
Glenn,  4]  Wis.  118. 

"Eureka"  sustained  and  protected 
a  trade  mark.  Alleghany  "  '■" 
Co.   V.    Woodside,  1    lluglii 


'I'hc 


"Sapolii 


against  defendant's 
the  term  In  connection  with  the  num- 
bers and  descriptions.  Humphreysctc. 
Co.  V.  Wenz,  14  Fed.  Rep.  350. 

Cases  where  injunction  was  refused, 
the  Iirst  trade  mark  not  being  an  in- 
fringement upon  the  second:  "Standard 
White   Astral  Oil"  for  "Pratt's  Astral 
Fertilizer     Oil."    Pratt   Manfg,  Co,  v.  Astral  Rc- 
'.   S,)     finineCo.,  37  Fed.  Rep.  492.   "Brown's 
Iron  Tonic"  for  "Brown's  Iron  Bitters." 
Ill   be     Brown  Chemical  Co.  v.  Myer,  31  Fed. 
U3-2 
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Rep.  4i;3."Dn]inmondAaa(f/e  Tobacco  his  own.     Devlin  v.   Devlin,  67  Barb. 

Company"   for  "Drummond   Tobacco  (N,    Y.)   390,      See   England  v.   New 

Companv."    Drummond  Tobacco  Co.  York  Pub.  Co.,  8  Dalv  (N.  Y.)  375. 

v.Jiamd'le.  114  111.  413.  Whereone  named  "Oakee"  sold  the 

The   plalntifT,   a    cigar  merchant  In  exctuEive  right  to  manufacture  and  sell 

London,  regUtered  a  label  at  Stationers'  "Oakee'   Candles."   he   was   restrained 

Hall,  which  he  requested  G,  the  manu-  from  manufacturing  and  selllne  candies 

facturer  at  Havannah  who  supplied  him  made   by   him    as    "Oakes'    Candies." 

with  clgar«  of  a  particular  description,  Probasco  v.  Bouyon,  i  Mo.  A  pp.  141. 

to  afEx  to  each  box  consigned  to  him.  A  defendant  will  not  be  restrained  by 

G  accordingly  Bf!ixcd  the  label,  with  his  injunction   from   the   use   of   his   own 

own  name  as  manufacturer,  to  all  boxes  name,  on  motion  of  a  competitor  having 

to    consigned.      The    plain ti(T    subse-  the   iame   name   and   engaged    In   the 

;[uentty  discovered  that  G  was  supply-  same  business,  unless  it  plainly  appiears 

ng  cigars  of  the  same  description  and  that  it  Is  used  for  the  purpose  of  decep- 

wilh  the  same  label  to  the  defendants,  tion,  or  with  a  view  to  mislead  the  pub- 

who  were  G'e  agents,  and  brought  hia  lie   or   Injure  the  plaintiff.     Decker  v. 

action  to  restrain  the  alleged  Infringe-  Decker,  51  How.  (N.  Y.)  Pr.  218. 

ment  of  his  trade  mark.     On  a  motion  The    use    of   an    individual's   name 

for  an  injunction  against  the  defendants,  attached  to  a  theatre  or  public  building 

iild,  that   there   being  no  evidence  of  will  not  be  restrained  by  injunction,  as 


t  that  G  should  supply  the  being   in   the   nature   of  a  trade  mark, 

plaintiff  exclusively  with  that  descrip-  Booth  v.  Jarrett,  53  How.  (N.   ¥.)   Pr. 

tion  of  cigars,  the  court  could  not  on  an  169. 

interlocutory   application   restrain    the  No  one   can   make   a  trade  mark  of 

defendants  from  using  the  label.    Hirsch  his  own    name  and  thus  debar  others 

V.  Jonas,  3  Ch.  D.  584.  havine  the  same  name  from  using  it   In 

A  firm  of  forwarding  agents  In  Lon-  their  business.     Mencely   v.   Mencely, 

don    received      from      correspondents  61  N.  Y.  437. 

abroad  several  boxes  of  cigars  bearing  A.  Oorporata  Rune. — The   Amoskeag 

forced  brands,  which  were  to  bedeliv-  Manufacturing  Company  may   be  pro- 

ered  to  several  persons  in  England.    On  tected   as   a    trade    mark.     Amoskeag 

application  by  the  makers  whose  brand  Manuf.  Co.  v.  Gamer,  54  How.  <N.  Y.) 

had  t>een  forged  the  agents  gave  Infor-  Pr.  297. 

malion  as  to  the  consignors,  and  offered  The  use  of  "Nevada  Silicon  Co."  for 

«ither   to   send   back   the   cigars  or  to  -'Electro- Silicon  Co."  will  be  enjoined, 

eriise  the  brands.     Held  lallirming  the  Electro- Silicon  Co.  v.   Levy,  59   Hon. 

decree  of  the  master  of  the  rolls),  on  a  (N.  Y.)  Pr,  469.     See  Humphreya  etc^ 

bill  for  injunction  filed  by  the  makers  Co.  v.  Wenz,  14  Fed.  Rep.  250;  Collins 

whose  brands  were  forged,  that  the  fact  Co.    v.  Oliver  etc.  Corp.,  20   BUtchf. 

of  the  agents  being  merely  carriers  was  (U.  S.)  543. 

no  defence  to  the  suit,  but  that  as  they  A  petition  which  states  that  the  adop- 
had  given  suDicient  information  and  tion  and  use  by  defendant  of  plaintiff's 
offered  to  erase  the  brands  they  were  corporate  name  were  with  the  fraudu- 
not  to  pay  costs.  The  appellant  gave  lent  intent  of  appropriating  plaintiff's 
notice  to  a  respondent,  whose  costs  the  trade,  that  the  public  were  deceived; 
appellant  had  been  ordered  to  pay,  that  and  plaintiff's  trade  diverted  to  defend- 
no  alteration  in  the  order  as  lo  his  coats  ant  thereby,  states  b  case  for  equitable 
was  anked  for.  and  offered  to  pay  his  relief.  Plant  Seed  Co.  v.  Michel  Plant 
costs.  JleU,  that  the  respondent  was  Si  Seed  Co.,  23  Mo,  App.  579. 
not  entitled  to  his  costs  of  appearing  on  FkneT  Nuns. — A  manufacturer  who 
the  appeal.  Upmann  v.  Elkan,  i3  Eq.  has  produced  an  article  of  merchandise 
140;  7  Ch.  130.  ['■  g'-  a  newpattem  of  cloth]  and  applied 

Oiie'a  Own  Mmim. — Defendants  using  to  it  a  particular  fancy  name,  and   sold 

his  own  name  in  his  signs  and  advertise-  It  with  a  particular  mark,  under  which 

ments,   disguising   or    half  concealing  name   and  mark  it   has  obtained  cur- 

the   Initials,  so   that  customers   would  rency  In  the  market,  acquires  an  exclu- 

easily  mistake  itfor  plaintiff's   (the  sur<  sive  right  to  the  use  of  such  name  and 

name  ofthe  two  being  the  same),  may  mark,  and  is  entitled  to  restrain  all  other 

be  a  violation  of  an  injunction  confirm-  persona  from  using  such  name  and  mark 

Ing  him  to  the  use  of  his  own  name,  as  to  denote  articles  similar   In   kind  and 

compared  with  any  simulation  of  plain-  appearance,  although   he  may  have  no 

tiff's,  but  leaving  him  at  libertv  to  use  exclusive    right   of  manufacturing  the 
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mrticle.    If  the  u««  of  Euch  name  and  fendant  from  using  the  letters  "LL." 

mark,  by  any  other  persDii   than   the  It  appeared  that  these  letters  were  com- 

first  inventor  has  been   adopted  for  the  monlj'  known  to  indicate  a  product  of 

purpose  of  Belling  guods  of  an  inferior  a  particular  grade  and  class,  and  that 

quality,  though  of  similar  external   ap-  they  had  been  used  by  others.     Held, 

pearancc.  so  that   purchasers  may   be  that  the  plaintifi' was  not  entitled  to  the 

misled  into  the  belief  that  they  are  buy-  relief  sought.     La^rrence   Manuf.  Co. 

ing  the  goods  of  the  first   inventor,  the  v,   Tenn.   Manuf.   Co.,   31    Fed.   Rep. 

injury  to  the  first   Inventor  is  one   for  776. 

which  he  is  entitled  to  compensation  in         Where  a  manufacturer  of  steel  pens 

damages  and  relief  by  injunction.  Hirst  has  adopted  the  figures  "303"  as  an  ar- 

XI.  Denham,    14  Eq.  541.  bitrary  trade  mark  to  denote  pens  of  a 

Finn  Kama. — An   injunction  will   He  certain  quality  and  pattern,  he  will  be 

after  the  disoiution  of  a  firm  to  restrain  protected  in  the  exclusive  use  thereof 

the  purchaser  of  the  business  from  con-  by  injunction.     Gillott  11.   Esterbrocdi, 

tinning  to  use  the  firm  name;  and  in  48  N.  Y.  374;   s.  c,  47   Barb.  <N.  Y.> 

such  case,  it  is  not   necessary  to  show  45.^. 

actual  damages.     Reeves  f.  Denicke,  13         LaIwIb,  m«ppan,  ate. — Although  the 

Abb.   Pr.  (N.  Y.)    N.   S.  qj;  Fenn   v.  name  adopted  by  a  dealer  for  his  article 

Holies,  7   Abb.   Pr.   fN.   Y.)    20s;    see  is  not  one  to  the  exclusive  use  of  which 

Peterson  v.  Humphrey,  4  Abb.  Pr,  (N,  he  is  entitled,  yet  the  peculiar  style  of 

Y.)  394.     See  Ottoman  Cahvey  Co.  v.  the  packaee  in  which  he  puts  up  the 

Dane,  05  111.  303.  article  and  the  combination  constituting 

An   Injunction  will  lie.  at  the  suit  of  the  label  maybe  protected  by  injur  ~ 


e  against  another,  his  former  copart-  tion.  Cook  n.  SUrkwealher,  13  Abb. 
ner,  restraining  the  continuance  of  the  (N.  Y  )  Pr.,  N.  S.  392;  Lea  v.  Wolf,  13 
use  of  the  signs  containing  the  old  firm     Abb.  Pr.  (N.  Y.)  N^  S.  3: 


name,  without  sufficient  alterations  or  The  plaintiffs  manufactured  an  article 

additions    >o  give  distinct   notice  of  a  called  "Sapolio,"  which  liad  acquired  a 

change  in  the  firm.     Peterson  ii.  Hum-  high  reputation.   The  defendant,  having 

phrey,  4  Abb.  (N.  Y.)  Fr.  394.  ascertained  by  analysis  the  composition 

A  court  of  equity  will  not  enjoin  in-  of  the  article,  set  about  making  one  as 
fringement  of  the  plaintiff's  firm  name  nearly  as  possible  like  it,  which  Tie  called 
as  a  trade  mark  if  it  falsely  implies  that  "Sophia,  and  put  up  in  wrappers 
they  are  a  corporntiun.  McNair  v.  closely  resembling  the  plalntiETs  ex- 
Cleave,  lo  Phila.  (Pa.)  i.i;5.  ternally  and  internally  in  color  and  siie 

Hams  of  a  Town, — Tlie  name  of  a  and   partially   in    the    Inscriptior      - ' 


r  city  cannot  generally  be  ex-  directions  for  use.  Held,  that  as  it  ap- 
clusively  appropriated  as  the  trade  peared  that  the  imitation  was  intended 
mark  of  anyone.  Thus  where  a  corpo-  to  deceive  purchasers,  the  defendant 
ration  adopted  the  trade  mark  "Glen-  should  be  restrained  from  using  such 
don"  on  their  iron,  and  the  locality  of  wrappers.  Enoch  Morgan's  Sons  Co. 
their  furnaces  was  afterward  made  a  v.  Schwachofer,  5  Abb.  (N.  Y.)  N. 
borough  by  the  name  of  "Glendon,"  Cas.  165.  Comfare  Enoch  Morgan's 
krld  that  a  second  company  there  lo-  Sons  Co.  v.  Troxell,  57  How.  Pr.  (N. 
cated  could  lawfully  use  the  same  Y.)  iii. 
mark.  Glendon  Iron  Co.  -a.  Uhler,  75  8tr 
Pa.  St.  467.  See  Newman  v.  Alvord,  the  si 
ji  N.  Y.  189;  Lea  v.  Wolf,  13  Abb.  trade  mark  has  the  exctusiveuse  of  the 
(N.  Y.)  Pr„  N.  S,  391.  building  indicated  by  the  number,  he 
j  line  of  Bteunen. — The  use  of  a  well  may  use  it  as  a  part  of  his  trade  marli 
established  denomination  of  a  line  of  against  persons  who  have  no  right  to  or 
steamers  will  be  protected  in  equity  interest  in  the  building  indicated  by  the 
B^inst  Infringement  Winsor  v.  Clyde,  number,  but  who  use  it  as  a  part  of 
9  Phila.  (Pa.)  513.  their  trade  mark  in  order  to  pirate  on 
Lettata  and  Flsnrea.— The  letters  the  one  justly  entitled  to  use  it.  Glen 
"LL"  were  used  by  plaintiff,  a  cotton  etc.  Co.  v.  Hall,  6  Lans.  (N.  Y.)  158. 
manufacturing  company,  In  connection  But  it  is  not  every  mark,  letter  or 
with  the  words  "Lawrence  Mills,"  and  word  which  has  been  adopted  by 
sometimes  In  connection  with  a  figure,  another  will  thereby  become  his  ex- 
Defendant  stamped  upon  Its  product  elusive  property.  Thus  where  such 
the  words  "Cumberland  LL.  Sheeting  words,  marks,  etc,  do  not  indicate  the 
4-4."  Plaintiff  sought  to  enjoin  de-  property,  goods  or  particular  place  of 
934 
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It  is  no  defence  to  the  suit  that  the  simulated  article  Is  equal 
in  quality  to  the  genuine  article,  nor  that  the  maker  of  the  spuri- 
ous goods,  or  the  seller,  informs  the  persons  purchasing  that  the 
article  is  spurious  or  an  imitation.' 

{c)  Imitations. — An  imitation  is  colorable,  and  will  be  enjoined 
when  it  requires  a  careful  inspection  to  distinguish  its  marks  and 
appearance  from  those  of  the  manufacture  imitated.* 

id)  Wken  Trade  Mark  Protected. — A  trade  mark  will  not  be 
protected  if  it  was  adopted  as  part  of  a  scheme  to  deceive  the 
public,^ 

buBinese  of  the  person  Rrst  UB(ng  them.  Lead  Co.  v.  Masurr,  25  Barb.  (N.  Y.) 
but  merely  the  nature,  kind,  quality.  416;  Amoskeag  Nffg.  Co.  v.  Spear,  2 
etc.,  in  which  tlie  perEon  deals,  he  Sandf.  (N.  Y.)  ^cn;  Willisms  v.  John- 
acquires  no  propertv  therein.  Amos-  son,  2  Bosw.  (N.  Y.)  l;  Brown  v.  Mer- 
ke^  Manfg.  Co.  v.  Spell,  i  Sandf.  Ch.  cer.  j  J.  &  Sp.  265;  Lockwood.v.  Bost- 
{N.  Y.)  600.  wick,  1  Daly  (N.  Y.)    (,li\   Pophan   v. 

1.  Coats  V.  Holbrook,  a  Sandf.  {N.  Wilcox,  14  Abb.  Pr.  (N.  Y.)  N.  S.  106; 
Y.)  Ch.  586.  In  Taylor  v.  Carpenter,  Gail  v.  Wackerbarth.  28  Fed.  Rep.  j86. 
3  Sandf"  Ch.  (N.  Y.)  603;  n  Paige,  An  imitation  of  the  trademark  of  a 
agi,  the  defendant  answered  in  sub-  dealer  with  partial  differences,  such  as 
stance  that  the  plaintiff  was  a  nonresi-  the  public  would  not  observe,  does  him 
dent  of  the  United  States,  while  he  was  Che  same  harm  as  an  entire  counterfeit 
n  thereof  and  a  resident  of  Mas-     and  will  be  enjoined.    Clark  *,  Clark, 


«enjom| 


eachusetls;  "that  the  thread   so  manu-  25  Barb.  (N.  Y.)  76. 

factured  and  put  up  and  eold  by  him  in  8.  Fettridge  v.  Wells,*  Abb.  Pr.  144: 

Imitation  of  the  thread  vended  hy  the  Hobbs  v.  Francais,  ig  How.  Pr.   ^67; 

complainants,  Is  in  all  respects  as  good  Smith  v.  Woodruff,  48  Barb.  43.    Cur- 

as  the  thread  vended  by  them,  and  each  tis    o.    Bryan,   a   Daly  (N.   Y.)    312; 

■pool  BO  pvt  up  by  the  defendant  con-  a.  c,  36  How.  Pr.   (N.  V.)  33;  Uennes- 

tains  as  many  yards  of  thread  asBspool  By  v.   WheelLr,  ^i   tlow.  (N.  Y.}  Pr. 

of  like  appearance  vended  by  the  com-  4i;7:   Tallcot  v.  Moore,    13  N.  Y.  106; 

plalnanU.    The  court  held  the  defences  Laird  v.   Wilder,  g  Bush   (Ky.)    131; 

of  no  avail.  Ford  v.  Foster,  L.  R.,  7  Ch.  61 1 ;  Frazer 

a.  Patridge  v.   Menck,  2   Sandf.  (N.  v.  Frazer  Lubricator  Co,  18  III.  App. 


V.jCh.  622;  McLean  K.Fleming,  6  Otto  450;  New  Haven  etc.  Co.  ».  Farren,  51 

<U.  S.)  245.    In  Spottiswoode  v.  Clark,  Conn,  324;   Dreydonpcl   v.  Young,  14 

10    Lond.   Jurist    1043,    where  it   was  Phila.   (Pa.)   226;   Hurricane   Lantern 

sought    to   restrain  the  publication  of  Co.   v.   Miller,   56   How.   {N.  Y.)   Pr. 

an  almanac  on  the  ground  that  it  was  234.      But  see  Fetridge  v.  Merchant,  4 

an  Imitation,  the  injunction  was  refused,  Abb.  Pr.  (N.  Y.]  156. 

the   complainant's  right   not  being  en-  The   court  will  not  interfere  by  in- 

tirely  clear  and   the   defendant   under-  junction  to  restrain  the  Imitation  of  a 

taking  to  keep  an  account.  The  reasons  trade  mark  if  there  is  false  repreaenta- 

for  the   refusal   as   given   by  the  chan-  tion  in  the  trade  mark,  or  if  the  trade 

cellorcommend  themselves.  itself  is   fraudulent.     And    such    false 

An   injunction   will  not   be   granted  representation   or    fraud    would    be  a. 

where  the  resemblance  to  the  plaintilT's  good  defence  to  an   action  at  law  for 

trade  mark  would  not  probably  deceive  imitation    of   the    trademark   on   the 

the   ordinary   mass   of  purchasers,  nor  ground  that  ex  lurfi  cauia  won  oritur 

where  there  is  a  doubt  in  respect  to  the  actio.  But  a  collateral  misrepresentation 

alleged  piracy.     Patridge  v.   Menck,  2  by  the  owner  of  the  trademark  will  not 

Sandf.  (N.Y.)  Ch.  62a;   s.   c,   2  Barb,  disentitle  him  to  relief  either  at  law  or 

(N.y.)  Ch.  loi;   How.   (N.  Y.)    App.  inequity.     In  a  casewheretheplaintiff; 

Cas.  547;  Amoskeag  Mfg.  Co.  v.  Spear,  whose  trade  mark  was  "ForiTi  Eureka 

2  Sandf.  (N.  Y.)  ^99;  Merrimack  Mfg.  Skirl,"  had  falsely  represented  in  his 

Co.  *.  Garner,  4  6.  D.   Smith   (N.Y.)  invoices  and  in  a  few  advertisements 

387;  s.  c,  2  Abb.  Pr.  (N.  Y.)  318.     But  that  he  was  a  "patentee"  of  the  shirt, 

a  colorable  imitation  calculated   to  de-  Held,  that    such   false   representation 

ceive  will  be  enjoined.  Clark  v.  Clark,  was  not  sufficient  to  prevent  him  from 

25  Barb.  (N.  Y.)  76;    Brooklyn   White  sustaining     an    action    at    law;     and 
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•fr.4.a>ik.                        TN/UNCTIONS.  fnteMiA. 

{e)  Violation. — Where  the  simulation  of  a  trade  mark  is  such 

that  it  will  probably  deceive  the  public,  it  will  be  enjoined.* 

An  injunction  should  not  be  granted  at  the  commencement  of 

a  suit  brought  to  enjoin  the  use  of  a  trade  mark,  and  to  recover 
damages,  etc.,  unless  the  legal  right  and  the  violation  of  it  are 
very  clear.* 

(/)  The  intention  to  deceive  is  not  material.  Actual  violation 
is  sufficient  to  authorize  an  injunction.' 

thftt  hb  right  at  law  being  clear,  he  wu 
entitled  to  an  Injunction  In  chancery. 
Decision  of  Bacon,  V.  C-,  reveraed. 

Ford  V.  Foater,  7Ch.6ii.  Helmbold  ManuT.  Co.,  53Haw.(N.  Y.) 

The  ute  of  the  word  "patent"  aa   a  Pr.  453. 

part   of.  the  deaciiption   In   a  label  or  A  mere  exaggerated  recomincndatioD 

tra<le  mark  or  good*  not  protected  bj  a  of  the  article,  however,  will  not  deprive 

patent  \%   not  euch   a  mlBreDresentation  the  proprietor  of  his   right   to   protect 

as  to  deprive  the  owner  of  his  right  to  againit  piracy.  Curtis  v.  Bryan,  i  Dalj 

be  protected  against  an  infringement  of  (N.  Y.)  313;  ■   -    -' " —   '"    ■"-**- 

his  label  where  the  good«  have,  from  the  33;  Fetridge  f 

uiace  of  manryear«,acquired  thedeiig-  Y.)  385;  i.  c,  4  nuu.  i  <.   i>i.  ■  ■/   >u, 

natfon  In  the'trade  generally  of  patent.  Hobbs  v.  Francaia,  19  How.(N.  Y.)  Pr, 

Marshall  t>.  Ross,  8  Eq.  651.  567. 

The  plaintiff  being  a  thread  manufac-  1.  Patridge  v.  Mench,  3  Barb.  (H. 
turer  of  repute,  the  defendant  brought  Y.}  Ch.  loi;  Walton  o.  Crowley,  3 
in  the  market  thread,  wound  on  spools,  Blatchf.  (U.S.)  340:  Newman  v.  AlvcmC 
not  made  by  the  plaintiff,  of  inferior  49  Barb.  (N.  Y.)  687;  Smith  v.  Wood- 
quality,  and  cheaper  than  his,  and  not  ruff,  48  Barb.  (N.  Y.)  438;  Brooklyn 
bearing  his  name,  but  marked  with  the  White  Lead  Co.  v.  Masury,  ij  Barb, 
nameof  afirmof  wlndereofthreadwho  (N.  Y.)  417;  Clark  v.  Clark,  35  Barb, 
were  known  to  be  acciistomed  to  pur-  (N.  Y.)  76;  Popham  v.  Cole,  66  N.  Y. 
chase  of  the  plaintiff  thread  In  the  hank  69;  Osgood  i>.  Allen,  i  Holmes  (U.S.) 
for  the  purpose  of  winding,  and  Belling  1S5;  Blackwell  v.  Wr^ht.  73  N.  Car. 
it  when  wound.  Defendant  sold  the  310.  American  Grocer  Publishing  As- 
goods  to  a  wholesale  customer,  with  the  soc.  t>.  Grocer  Publishing  Co.,  51  How- 
assurance   (given,   as  he   said,  without  (N.  Y.J  Pr.  401. 

knowledge  of   any  misrepresentation)  To  entitle  the  owner  of  a  trade  mark 

that  they  were  of  Che   plaintifTs  make,  to  an  injunction   to   prevent   its  use  by 

and  Invoiced  them  to  the  customer  un-  another,  there  must  be  in  the  copy  such 

der  the  description  of  certain  numbers,  a    general   resemblance   of   the  '  tbrm, 

which  the  plaintiffhad  adopted  and  ex-  words  and  symbols  in   the  original  as 

cluslvely  used  In  order  lo  designate   his  to    mislead    the    public.       Rowley    f. 

particular  manufacture.     The  customer  Houghton,  l  Brewst.  (Pa.)  303;  s.   c,  7 

attached  the  plaintifTs  name  and  num-  Fhila.  (Pa.)   39.       And   he  must    also 

bers  to  the  spools  of  thread,  and  retailed  clearly  show   a   property  right  in  hlm- 

it  to  thepublicasofthe  plalntift'smake.  self.     Robertson  ii.  Berry,  50  Md.   591. 

Held,  that  there  was  not  such  a  degree  9.  Merrimack  Mfg.  Co.  v.   Gamer,  3 

of  wilful  misrepresentation  on  the  part  Abb.   (N.  Y.)    Pr.   318;   s.   c^iiE.  D. 

of  the  defendant   as  would  justify  the  Smith  (N.  Y.)  387;  Samuel   «.  Berger, 

court  In  granting  an  Injunction,  and  bill  4   Abb.   (NY.)   Pr.  88;  s.  c,  34  Barb. 

dismlssed,butwhhoutcosts.     Thename  (N.  Y.)  163;  13  How.  Pr.  (N.  Y.)   iu; 

of  a  manufacturer,  or  a  system  of  num-  Patridge   r.    Mench,   3   Barb.   (N.Y.) 

hers  adopted  and  used  by  him  in  order  Ch.  loi. 

lo  designate  eooda  of  his  make,  may  be  8.  Coffeen  i'.  Brunton,  4  McLean  (U. 

the  subject  of  the  same   protection   in  S.)   ci6;    Dale   v.   Smlthson,    13  Abk 

equity     as     an    ordinary   trademark.  (N.  Y.)  Pr.  337;  Millington  d.  Fox,  3 

Ainsworth  v.  Walmsley,  i  Eq.  518.  Myl.  &  Cr.  ssl;  Rodgers  v.   No  will,  6 

Courts  of  equity  reluse  to  Interfere  Hare  315;    Davis  v.   Kendall,   3  R.   I. 

in  behalf  of  persons  who  claim  properly  566. 

In  a  trade  mark,  acquired   by  advertls-  Where  a  trade  mark  la  not  actual^ 
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INJUNCTIONS.  OoMTMts. 

{g)  Newspapers. — The  principles  upon  which  equity  enjoins  a 
defendant  from  imitating  the  plaintiff  s  trade  marks  do  not  apply 
to  the  publication  of  newspapers,  except  so  far  as  to  protect  the 
proprietor  of  a  paper  in  the  use  of  the  name  adopted  by  him  for 
such  paper.' 

(A)  Manufacturers. — The  infringement  of  a  manufacturer's 
trade  mark  will  be  enjoined,  though  the  article  be  composed  of 
well  known  ingredients  in  general  use  for  that  purpose,  which 
any  person  may  combine  and  use  at  his  pleasure.* 

.  (j)  Continuance  of  Infringement. — Where  it  appears  fhat  the 
party  infringing  a  trade  mark  intends  to  continue  the  wrong,  an 
injunction  against  such  continuance  will  be  granted.' 

(yj  Laches,— A  long  delay  to  commence  proceedings  to  enjoin 
an  alleged  infringement  of  a  trade  mark  is  a  good  reason  for 
refusing  an  injunction.* 

37.  I^Hitraota. — An  injunction  will  be  granted  to  restrain  the 
breach  of  a  contract.*     Where  a  right  is  claimed  under  an  agree- 

copled,  the  existence  of  fraudulent  in-  tect  a  manufacturer  against  the  use  hy 

tentlon  It   a  necessary   element  in  tlie  another  person  of  the  particular  name 

conBideration  of  a  case  of  this  deecrip-  of  his  manufactured  article,  it  is    not 

lion.     The  partj  complained  of  must  be  necessary  that  there  Ehould  be  a  mala 

proved  to   have  done  the  act  with  the  mem  towards  the  first  purchaser  of  the 

fraudulent  design  of  passing  off  his  own  article  thus  i mit  at! v el/ designated.    The 

goods  as  those  of  the  plaintilF.     It    Is  fault  of  the   imitator   is   that  the  first 

not   necesaary,   however,  to    show   an  purchaser  may  be  enabled  through  this 

exact  Tenemblance  between  the  original  unwarranted    designation    to    reutl    a 

and  the  counterfeit — It  is  sufficient  If  simulated  article  at  a  lower  price  than 

there  is  such  a  resemblance  as  will  mia-  would   be  demanded   for    the   original 

lead  an   tinwarj   purchaser.     A   name  article,  and   so  the   original   manufac- 

ra&y  become  a  trade  denomination,  and  turer  may  be  Injured.     Wotherspoon  v. 

as  such   the   propertv   of  a   particular  Currie,  s  H.  L.  joS. 

person  who  flrsl  gives  it  to  a  particular  The  original  inventor  of  a  new  man. 

Article  of  manufacture.     The  employ-  ufacturc,  and   persons  claiming   under 

mentoflhe   name   by   another   per«on  him,   are    alone    entitled    to  designate 

for  the  purpose  of  describing  an  Imita-  such  manufacture  as  "the  original,    and 

tion  of  tttaX  article  Is  an  invasion  of  the  if  he  or  Ihev  have  been  in  the  habit  of 

right  ofUie  original  manufacturer,  who  so  designating  their  manufacture  an  in. 

is  entitled  to   protection  by  Injunction,  junction   will   be    granted    to   restrain 

Wotherspoon  v.  Currie,  t,  H.  L.  508.  another   manufacturer    from    applying 

1.  Stephens  v.  DeConto,  4  Abb-  (N.  the  designation  to  his  goods.     Cocks  v. 

Y.)  Pr.,  N.  S.  47;  Snowden  v.  Noah,  Chandler,  11  Eq.  446. 

Hopk.  (N.  Y.)  Ch.  347.      See  Maxwell  If  a  manufacturer  sell  to  another  the 

V.  Hogg,  I   L.   R.,  Ch.  App.  399.  right  to  use  his  name  as  a  trade  marlc,  a 

Equity  will  protect  the  use  of  a  name  subsequent  use  of  the  same  merle  with 
■oi  a  newspaper  as  a  trade  mark  from  the  word  "improved"  allixed  is  a  viola- 
imitation  or  simulation  which  is  de-  tlon  of  the  rights  of  the  purchaser, 
signed  at  such  to  mislead  the  public,  which  equity  will  enjoin.  Ayet  v. 
American  Grocer  Pub.  Assoc,  v.  Hall,  3  Brewst.  (Pa.)  509. 
Grocer  Pub.  Co.,  51  How.  (N.  Y.)  Pr.  >.  Bradley  f .  Norton,  33  Conn.  157. 
401.  4.  Amofikeag  Mfg.  Co.  -v.  Gamer,  6 

1.  Williams    V,  Johnson,    35   Bosw.  Abb.  (N.  Y.)  Pr.,  N.  S.  a6j;  Isaacson 

(N.   Y.)    I.     And    see    Comslock    v.  t.  Thompson,  41  L.  J.,  Cli.  :oi;  ao  W. 

White,  18  How.  (N.  Y.)  Pr.  431;  t.  c,  R.  196. 

10  Abb.  (N.  Y.)   Pr.  364;  Williams  *.  6.  Singer  Mfg.  Co.  v.  Union  etc.  Co., 

Spence.  35  How.  (N.  Y.)  Pr.  366.  6  Fish  PaL  C.  JU.  S.)  480;  «.  c.  Home* 

In  order  to  constitute  a  ground  for  353;  Lumlcy  v.  Wagner,  1   De  Gex,  M. 

interference  by  ft  court  of  equity  to  pro-  &  G.  604;  alarming  ».  c,  5  De  G.  &  Sm. 
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INJUNCTIONS. 

^5;  and  overruling  Kemble  ii.  Kean,  6  One  who  invents  or  dUcover*  and 
Simm.  333;  Kimberlj  v.  Jennings,  6  keeps  secret  a  proccBB  of  manufacture, 
Sim.  340iMorrte  Canal  etc.  Co.  i'.  The  whether  patentable  or  not,  has  a  prop- 
Societ/,s  N.J.Eq.(i  Hals.)203;  West-  ertj' therein  which  the  court  wilf pro- 
em Union  Tel.  Co.  t>.  Philadelphia  etc.  tect  against  one  who,  In  violation  of 
R.  Co.,  9  Phila.  (Pa.)  494;  Collins  v.  contract  and  breach  of  confidence,  u n- 
Plumb,  16  Ves.  454;  Wason  11.  Sanborn,  dertakes  to  appl^  it  to  his  own  use  or 
45  N.  H.  169;  Jordan  T.  Woodward,  38  to  disclose  it  to  a  third  person.  Pca- 
Me.  433;  Burnham  v.  Kempton,  44  N.  body  t.  Norfolk,  98  Mass.  452;  Kerr  on 
H.  78;  Webber  -a.  Gage,  39  N.   H.  182;  Inj.  181. 

Pusey  V.  Wright,  31  Pa.  SL  387;  Wolfe  A  right  of  re-entry  reserved  in  alease 

o.  Burk^  ^  N,  Y.  115;  Taylor  v,  Gil-  may  not  be  so  effectual  a  remedy  for  a 

lies,  s  Daly   (N.   Y.>  j8i;;   Palmer  u.  breach   of  covenant   as  to  deprive  tfee 

Hams,  60  Pa.  St.  156;  Coiinell  v.  Reed,  lessor  of  a  right  to  an   injunction  to  re- 

138  Mas*.  477;  Dunlop  v.  Gregory,  10  strain  the  breach.     Stees  v.  Kranz,  31 

N.  Y.   241;  Guerand   -o.   Dandelet,  32  Minn.  313. 

Md.   s^li  Ropes  V.   Upton,   125   Mass.  But  an  injunction  will  not  be  granted 

H8;  Reece  v.   Hendricks,  t   Leg.  Gaz.  at  the  suit  of  a   property  owner  to  re- 

(Pa.)   Rep.  79;   Carrol!  v.   Hickey,  10  strain  a  contractor  for  the  paving  of  a 

Phila.  (Pa.)  30S;  Grow  v.  Seligman,  47  street  from  doing  the  work  otherwise 

Mich.  607;  s.  c, 41  Am.  Rep.  737;  Rich-  than   according   to  his  contract.     Mc- 

■rdson   v.   Peacock,  26   N.  J.  Eq.  40;  Cafferty  u,  McCabe,  13   How.   Pr,  (N- 

Harrison   v.   Gardener,  a   Madd.    19S;  Y.)  171;;  s.  c.  4  Abh.  (N.  Y.)  Pr.  57. 

Maxwell  v.  East   River  Bank,  3  Bosw.  Vrlttan  oontract  not  nwiesuirtoea- 

(N.  Y.)  134;  Spier  v.  Lambdin,  45  Ga.  title    it    to   the   protection    of   equity. 


319;  Peabody  v.  Norfolk,  98  Mass.  453;  Where  one  has  sold  the  lease  of  a  house 

Hubbard  t>.  Miller,  27  Mich.  ij.  with  the  good  will  of  the  business  con- 

An  injunction  will  be  granted  to  re-  nected  therewith,  and  has  agreed  orally 

strain  acts  in  violation  of  the  spirit  and  that  he  wilt  not  renew   the   business  in 

intent  of  an  agreement  though  not  of  that  street,   he   may   be  enjoined  from 

its  express  terms.     Kelley  v.  Kelley,  a  violating  such  oral   agreement     Harri- 

Phila.   (Pa.)  380;   Richardson  v.  Pea-  son  v.   Gardener,   2    Madd.  198.     See 

cock,  26  N.J.  Eq.  40.  Spier  Ti.  Lambdin,   45   Ga.   3(9^    Hub- 

In  modern  equity  practice  an  Injunc-  bard  v.  Miller,  37  Mich.  15. 

tion  may  be  granted  to  restrain  a  viola-  Fraud. — An    injunction    to    ptevent 

tion  of  a  contract,  notwithstanding  the  the  sale  of  mortgaged  premisea  will  be 

contract  is  one  of  which  specific  per-  made  perpetual,  where  it  appears  that 

formance    cannot    be    enforced.     And  the  party  executing   the  mortgage  was 

equity  may  enjoin  a  violation  of  an  ex-  rendered  imbecile   by   habitual  druuk- 

Isting  contract,  notwithstanding    it   Is  cness,  and  reduced  to  a  condition  verg- 

terminable  at  the  option  of  one  only  of  ing  on  Insanity,  by  the  mortgagee,  who 

the   parties.     Singer   Sewing  Machine  had  obtained  complete  power  over   tlie 

Co.  V.   Union   Buttonhole   etc.  Co.,   i  mortgagor,   the   mortgagee  not    being 

Holmes  (U.  S.)  353,  able   to  show   that   he   had   given  any 

Where  there  Es  a  verbal  agreement  valid  consideration  for  the  mortgage- 
between  a  vendor  and  his  grantees  that  Van  Horn  v.  Keenan,  38  III.  441;. 
the  premises  shall  be  improved  in  a  Hiitaks. — If,  in  making  a  contract  of 
particular  manner  by  receding  a  certain  sale,  a  mistake  has  been  made  by  one 
distance  from  the  line  of  the  street,  and  party,  and  a  fraudulent  advantage  has 
it  is  BO  improved  in  pursuance  of  the  been  knowingly  taken  of  the  mistake  by 
agreement,  a  remote  grantee  will  be  re-  the  opposite  party,  to  his  gain  and  the 
strained  from  pulling  down  such  build-  serious  detriment  and  injury  of  the 
fng  and  building  on  the  line  of  the  party  making  the  mistake  a  court  of 
street.  Maxwell  v.  East  River  Bank,  3  equity  will  grant  appropriate  relief. 
Bosw.  (N.  Y.)  124.  Shelton  v.  Ellis,  70  Ga.  207. 

Where  a  party  has  covenanted  not  to  nsnrlonB  Contractt. — The  enforce- 
erect  a  building  within  a  certain  dis-  ment  of  a  usuriouscontract  by  proceed- 
tance  of  a  boundary  line,  he  may  been-  ings  at  law  will  be  enjoined  upon  con. 

t'oined  from  erecting  a  fence  that  will  dition   that   the   party  aggrieved  make 

lave  the  same  effect  of  excluding   light  actual  payment  or  tender  of  the  amount 

Pr.,N.S.3o8;Ph<EnixIns.Co.u.Conti-  really   due.     Miller  v.   Ford,    i    N.J. 

andair.  Wrighti'.  Evans,3Abb.(N.  Y.)  (Sax.)    Eq.   358;  Tupper  v.   Powell,  i 

nental  Ins.  Co.,  i4Abb.  Pr.  (N.Y.)  266.  Johns.  (N.  Y.)   Ch.  439;  Morgan  u- 
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ment  set  forth,  the  right  must  be  free  from  doubt,  and  the  injury 
from  a  violation  of  it  irreparable  in  damages,  to  authorize  a. 
preliminary  injunction  in  aid  of  it.* 

Schermerhorn,  i    Paige   (N.   Y.)  544;  the  contract  are  MGIIed,  an  Injunction 

Rogers  *.  Rathbun,  i  Johns.  (N,  Y.)  restraining  the  cltj"  council  from  carr^- 

Ch.  367;  Tumpin  v.   Povall,  8   Leigh  ing  out  the  contract  cannot  be  consid- 

(Va.)  93.  ered  as  im providently  or  prematurelT- 

If,  however,  the  cause  has  been  sub-  insued.     Davenport  ti.  Kleinschmiilt,  ^> 

mitted  to  and  decided  at  a  trial  at  law,  Mont.  501. 

a  court  of  equity  win  not  efTord  relief  Ooontr  BubacrtpUon  to  SaUroada. — 
against  the  judgment  in  the  absence  of  If  a  railroad  company  fails  to  comply 
fraud.  Lansing  v.  Eddy,  I  Johns.  (N.  with  the  conditions  on  which  a  county 
Y.)  Ch.  49;  Llndaleyi'.  James,  3  Coldw.  subscription  has  been  made  to  its  stock, 
(Tenn.)  477;  Morgan  i'.  England,  injunction  will  lie  to  prevent  it  recciv- 
Wright  (Ohio)  itsi  Buchanan  v.  Nolin,  ing  bonds  agreed  to  be  Issued  in  pay - 
-  Humph.  (Tenn.)  63;  McCoin  u.  ment,  and  to  compel  the  surrender  and 
looley,  3  Humph.  (Tenn.)  c,y).  cancellation  of  any  already  issued:  and 
Award  of  Oontiact. — By  virtue  of  or-  this  remedy  may  lie  invoked  by  anyone 
dinance  No.  74  of  1876  of  the  mayor  who  is  a  citizen  and  tax  payer  of  the 
and  city  council  of  Baltimore,  the  city  county.  Wagner  v.  Meety,  69  Mo.  150. 
librarian,  on  the  loth  of  October,  1878,  1.  Story's  Eq.,  44  9*5. 9*6, 917;  Web- 
advertiaed  for  propoGals  for  supplying  ber  11,  Gage.  39  N.  H.  iSi;  Coe  f.  I<ake- 
the  departmente  of  the  city  government  Co.,  37  N.  H.  1^4;  Bumbam  -v.  Kemp- 
with  stationery  and  printed  matter  ton.  44  N.  H.  76;  Lake  Co.  ti.  Worster, 
from  the  lat  of  January,  1S79,  to  the  39  N.  H.  433;  Jordan  ti.  Woodward,  38 
31st  of  December,  1879,  inclusive.  In  Me.  423;  Moree  v.  Machias  Water 
answer  to  this  thr«e  bids  were  presented,  Power  Co.,  42  Me.  iig;  Wason  v.  San- 
one  by  the  appellants,  one  by  the  ap-  born,  45  N.  H.  169  ;  Morris  Canal  etc. 
pelleea,  D.  and  onebyJ.W.S.  They  Co.f.The  Societv.j  N.  J.  Eq.  (i  Hals.) 
were  laid  before  the  mayor,  who  with  203;  Niagara  Falls  etc.  Co.  v.  Great 
the  comptroller  and  register  opened  Western  R.  Co.,  39  Barb.  (N.  Y.)  212; 
them.  When  they  were  opened  they  Agatet.  Lowenbein,  4"Daly  (N.  Y.)62; 
were  examined  by  the  city  librarian,  reversed  in  ^7  N.  Y.C04.  See  Pusey  f. 
and  the  contract  for  both  stationery  and  Wright,  31  Pa.  St.  3S7;  Brown's  App., 
printed  matter  was  awarded  to  the  ap-  62  Pa.  St.  17;  Western  Union  Tel,  Co. 
pellees,  D,  as  being  the  lowest  bidders  u.  Phila.etc.  R.  Co.,  9  Phila.  (Pa.)  494; 
therefor.  In  proceedings  on  a  bill  filed  Eider  ti.  Shaw,  12  Nev.  78;  Florence 
by  the  appellants,  as  printers  and  SewingMachineCo. v.SingerMfg.Co.. 
stationers  and  as  lax  payers  of  Haiti-  8  Blatchf.  (U.  S.)  113; Collins ».  Plumb, 
more  City,  alleging  that  the  contract  i6Ves.  41;+;  Munroe  w.  Wivenho  R- 
was^  fraudulently  obtained  by  D,  and  Co.,  11  Jur.  {U.  S,)6i3;  Singer  Mfg.Co. 
that  it  should  have  been  awarded  to  v.  Union  Co.,  6  Fish.  480;  s.  c,  i 
them  as  the  loweslbidders  therefor,and  Homes  2^3;  Lumley  v.  Wagner,  i  Oe 
praying  that  the  mayor  and  city  council  Gei,  M.  &  G.  604;  affirming  s.  c,  5  Dt 
might  l>e  enjoined  from  executing  the  G.  &  Sm.  485,  and  overruling 
contract,  it  vi^  held  that  the  bill  pre-  Kemble  a.  Kean,  6  Sim.  333;  Kimber- 
sented  no  claim  to  the  exercise  of  the  ley  v.  Jennings,  6  Sim.  340.  Compar* 
preventive  power  of  the  court.  Kelly  Akrill  v.  Seldon,  1  Barb.  (N.  Y.)  316. 
■V.  Baltimore,  53  Md.  134,  "By  the  term  ■irreparable  injury'  it  i» 
laJanotlon  JMitralnliiK  City  Oonuoll  not  meant  that  there  muat  be  no  physl- 
ftom  IncDTTlnc  Imlebtadnsia. — Where  cal  poEGibility  of  repairing  the  tnjuryj 
a  city  has  already  reached  the  limit  of  all  that  is  meant  is  that  the  injury 
indebtedness  permitted  by  its  charter,  would  be  a  grievous  one.  or  at  least  a 
and  its  council  has  passed  an  ordinance  material  one,  and  not  adequately  repar- 
confirminga  contract  which  may  ren-  able  by  damages  at  law;  and  by  the- 
der  it  liable  at  any  time  to  the  payment  term  "the  inadequacy  of  the  remedy  by 
of  an  additional  annual  sum  equal  to  damages'  is  meant  that  the  damages 
three-fourths  of  the  limit  of  its  indebt-  obtainable  at  law  are  not  such  a  com- 
edness  as  fixed  by  its  charter,  and  direct-  pensation  as  will,  in  effect,  though  not 
ing  that  warrants  shall  be  issued  to  pay  in  specie,  place  the  parties  In  the  posi- 
Euch  stun  monthly  when  the  temw  of  tion    in    which     they   formerly  stood. 
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The  application  for  an  injunction  goes  to  the  sound  conscience 
of  the  court  acting  upon  all  the  circumstances  of  each  particular 
case,  and  it  may  refuse  to  exercise  its  extraordinaiy  power  by 
writ  of  injunction  to  restrain  the  violation  of  a  contract  where 
the  bill  itself  fails  to  show  such  a  contract.* 

Equity  will  not  interfere  with  the  operation  of  the  statute  of 
frauds  at  the  instance  of  either  party  to  a  fraudulent  convey- 
ance.' So  an  injunction  will  not  be  granted  to  restrain  a  breach 
of  contract  which  contains  a  provision  liquidating  the  damages 
for  a  breach." 

Contracts  must  be  certain,  and  the  alleged  violation  of  the  con- 
tract must  also  be  clear  and  well  established.*  The  breach  must 
continue,' 

(a)  Restrictive  Covenants  Not  Incited. — Where  one  has  sold  the 

food  will  of  his  trade  without  any  express  covenant  preventing 
im  from  resuming  the  trade  in  that  vicinity,  he  will  not  be  en- 
joined from  resuming  it.* 

.    .    .    ThefactthatthcBinountofdam-  tsined,  and   no  Irreparable  Injurj  will 

.^e  cannot  be  accurately    ascertained  be  fnflicted,  and  there  is  nothin);  which 

may    constitute     Irreparable    damage,  will  give  Hse  to  a  multiplicity  of  Mil*, 

.     .     .     It  is  no  objection  to  the  exer-  the  court  wilt  not  Interfere  by  Injunc- 

<«ise  of  the  jurisdiction   by  injunction  tion  to  compel  the  defendant  to  perfonn 

that   a   man   may  have  a  legal  remedy,  his  contract  specifically,  but  will  le«*e 

The  question  in  all  cases  fe  whether  the  htm  to  Ms  remedy  at  law.    Agate  v. 

remedy   at   law   is,  under   the  ctrcum-  Lowenbien,  4  Daly  (N.  Y.)  61. 

stances  of  the  cbbc,  full  and  complete."  1.  Canton  Co.  v.  Northern  R.  Co^  11 

t   Joyce  on   Inj.  75.     "When  the  con-  Md.  383;  Fothergill  v.  Rowland,  L.  R,, 

(truction  of  a  contract  is  clear  and   the  17  Eq.  133. 

breach  clear,   it   is   not   a  question   of  1.  Ellington   v.  Currle,  5  Ircd.  (N. 

damage,  but  the  mere  circumetance  of  Car.)  Eq.  ji. 

the  breach  of  contract  affords  sufliclent  >.  Nessle  p.  Reese,  19  How.  Pr.  (N. 

ground  for  the  court  to  interfere  by  in-  Y.  383;  s.  c,  19  Abb.  Pr.  <N.  Y.)  140; 

junction.    See  also  i  Joyce  on  Inj.  503,  Bames  v.  McAllister,  18  How.  Pr.  (N. 

554;  see  also  a  Joyce  on  Inj.  851;  Great  Y.)  534.     Contra,  Phanlx  Ins.  Co.  f. 

Northern  R.  Co.  v.  Manchester  R.  Co.,  ContinenUl   Ins.  Co.,  14  Abb.  Pr.  (N. 

5  De   G.  &   Sm.  138;   3  Joyce   on  Inj.  Y.)  N.  S.  366. 

1035.  *.  South  Yorkshire   R.  Co.  v.  Great 

AconTtoraqnltTwlUiTaiLtaniiUntto-  Northern   R.   Co.,   1   Sm.  &   Gif.  314; 


n  where  the  contract  is  valid,  and  the  Harkinson's  Appeal,  78  Pa.  St.  196. 

mischief  arising   from   a   breach  of  it  an  agreement  by  defendant)  to  "nc 

«annot  be  repaired  nor  well  estimated,  tow  vessels  in  competition  with  pli 

A  suit  at  taw  would  afford  no  adequate  tiffs  Is  not  sufficiently  definite  or  < 

remedy,  and  the  damages  will   be  con-  tain   to  warrant   an  injunction 


tinuing  and  accruing  from  da^  to  day^  its  violation.  Caswell  v.  GibiM,  33 
And  furthermore  the  object  of  the  con-  Mich.  7311  Trenwith  v.  Dealr.  u 
tract  can  only  be  obtained  by  the  parties     Phila.  (Pa.)  386. 


conforming  expressly  and  exactly  to  Its        B.  Berger    v.   Armstrong,   41    Iowa 
terms.     Butler  v.  Burleson,  16  VL  176; 
McClurg'i  App.,  58  Pa.  St.  51.     Man- 
hattan etc.  Co.  V.  New  Jersey  etc.  Co^ -j-.  -.  

33  N.  I.  Eg.  161.      Comfart  Manhat-  ■v.    Lee,    1    Merlv.   441;     £hurlon    i 

tan  Mfg.  Co.  V.  Van  Keuren,  23  N.  J.  Douglas.  John.  174;  Bradford  t>.   Peck- 

Eq.  151.  ham,  9  R.  I.  zco;  Stephens  v.  Aulls,  3 

So  where  the  plaintiff  has  an  ample  Thomp.  &  C.  (N.  Y.)  iSi.    See  camirm, 
remedy  al  law  for  a  breach  of  covenant 
«nd  the  damages  can  l>e  exactly  ascer- 
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(J>)  Restrictive  Covenants  in  Leases. — The  violation  of  restric- 
tive covenants  in  leases  may  be  prevented  by  injunction.' 

Lord  Eldon  wea  of  opinion  that  upon  ness  to  plaintiff,  who  insisted  upon  a 

■  contract  of  sale  bj~  one  partner  to  covenant  thut  Ihey  would  not  carry  on 
another,  in  the  absence  of  Any  exprcM  or  permit  another  person  to  carry  on 
or  negative  agreement  or  prohibition,  the  Bame  business  within  a  given 
the  purchaser  seeliing  an  injunction  locality  for  ttn  years,  and  would  do- 
and  a  receiver  was  not  entitled  "to  their  best  to  procure  customers  Tor 
claim  any  good  will  in  the  trade  in  ad-  plaintiff  and  to  aseist  him,  but  defend' 
dition  to  the  partnership  property  ants  declined  to  give  such  covenant, 
which  is  the  subject  of  it  except  what  which  was  then  waived  by  plaintiff 
is  the  necessary  effect  of  this  acquiring  upon  the  mere  undertaking  of  defend* 
the  sole  ownership  in  the  property,  cer-  ants  upon  a  bill  eeeking  an  injunction. 
tainly  not  such  as  to  preclude  the  upon  the  ground  that  defendants  were 
defendant  from  carrying  on  the  same  encouraging  another  person  to  under- 
trade  where  and  when  and  with  whom  take  a  rival  business  and  recommending 
he  pleases.  "So  in  Churton  r.  Douglas,  customers  to  such  person,  an  interlocu- 
Johns.  174,  Vice  Chancellor  Wood  tory  injunction  was  refused  before  ans- 
observes.  p.  ifi7:  "The  authorities,  I  wertorestrain  proceedingsatlaw  under 
think,  are  conclusive  upon  this  point,  a  judgment  recovered,  leaving  the  par- 
that  sale  of  the  good  will  of  a  business,  ties  to  titeir  remedy  at  law  for  damages, 
without  more,  does  not  imply  ■  con-  Shackle  v.  Baker,  14  Ves.  468. 
tract  on  the  part  of  the  vendor  not  to  1.  Tnyior'a  L.  &  T.  691;  High  on  Inj., 
set  up  again  a  similar  business  himself.  4  "43;  Hunt  v.  Brown,  San.  &  Sc.  178; 
I  use  the  expression  similar  business  Cregan  v.  Cullen,  161  Ch.  Rep,  339; 
purposely,  in  order  to  distinguish  the  Reade  v.  Arrasfrong,  Drury  Napier  51;; 
cue  I  am  supposing  from  one  where,  s.  c,  7  Ir.  Ch.  37s;  Dodge  v.  Lambert, 
as  here,  the  vendor  seeks  to  set  up  2  Bosw.  (N.  Y.)  570;  Steward  11.  Win- 
again  the  identical  business  which  he  ters,  4  Sand.  {N.Y.J  Ch.  587;  Pugh  v. 
has  professed  to  sell.  Upon  a  sale  of  Payne,  17  Leg.  Int.  (Pa.)  149;  Howard 
the  good  will  of  a  business  Ihe  vendor  t.  Ellis,  4  Sandf.  (N.  Y.)  Ch.  369; 
is  not  precluded  from  carrying  on  a  Trenor  ip.  Jackson,  46  How,  Pr,  (N.  Y.) 
precisely  similar  business  with  all  the  3S9;  e.  c,  15  Abb.  Fr.  (N.  Y.)  115;  Kerr 
advantages  he  may  be  able  to  acquire  on  Inj.  86.  Where  the  lessee  of  a 
from  his  own  industry  and  labor  and  bridge  permitted  parlies  to  use  it  in  a 
from  the  regard  people  may  have  for  manner  contrary  to  the  terms  of  the 
him,  and  that  in  a  place  next  door,  for  lease  an  injunction  will  be  granted. 
example,  to  the  very  place  where  the  Niagara  Bridge  Co.  ».  Great  Western 
former  business  was  carried  on.  And  R.  Co.,  39  Bar'.^.  (N.  Y.}  111.  So 
upon  the  authorities  II  is  settled  that  if  where  a  lessee  covenanted  to  use  a 
the  purchaser  wishes  to  prevent  that  house  for  private  purposes  and  began 
step  from  being  taken,  it  is  his  fault  if  preparations  for  conducting  a  coach 
he  does  not  take  care  to  insert  provi-  making  business.  Bonnett  v.  Sadler, 
lions  to  that  effect  in  the  deed."  14  Ves.  516.  And  where  a  lessee  cov- 
Where  upon  the  evidence  it  is  doubt-  enanted  to  conduct  a  regular  dry  goods 
ful  whether  the  parties,  at  the  time  of  business  instead.  Steward  v.  Winters, 
the  sale,  had  any  distinct  agreement  or  4  Sandf  Ch.  5S7.  Where  the  lessee  of 
understanding  that  defendant  should  a  house  covenanted  not  to  carry  on  any 
not  resume  the  same  business  in  oppo-  business  or  trade  and  attempted  to  set 
sition  to  plaintiff  at  the  same  place  or  up  a  school.  Kemp  v.  Sober,  t  Sim., 
within  a  given  distance  therefrom,  it  N.  S.  520;  Johnstone  v.  Hull,  3  Kay  & 
was  kfld  that  the  contract  sought  to  be  J.  4:3.  So  where  parlies  entered  into 
established  was  not  of  such  a  nature  as  covenants  of  like  character  they  were 
to  be  aided  by  any  intendment,  and  restrained  from  carrying  on  the  trade 
that  the  bill  seeking  to  enjoin  defendant  or  business  of  a  banker  and  confectioner. 
from  carrying  on  Ihe  business  within  Hodson  v.  Coppard,  20  Beav.  4.  Hair 
the  given  limits  should  be  diiimissed,  dresser.  Clements  v.  Welles,  L.  R,,  i 
but  without  prejudice  to  plaintifTs  right  Eq.  200.  Auctioneer.  Parker  v.  Whyte,  I 
to  sue  at  law.  Stephens  v.  Aulls,  3  Hun  &M.  167.  Butcher.  Doeii.  Spry,  i 
Thomp.  &  C,  (N,  Y.)  781.  So  where  Barn.  &  Aid,  617,  Keeping  beer  shop 
defendants  had  sold  a  millinery  busi-  andspirituousliquors.  Flelden  ?'.  Slater 
9« 
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(c)  Promissory  Notes. — Where  a  person  has  been  induced,  \y 
threats  of  a  groundless  prosecution,  to  execute  notes,  a  court  of 
chancery  will  grant  relief  and  restrain  their  collection;*  or  where 
notes  have  been  obtained  through  any  fraudulent  or  improper 
■conduct,  their  negotiation  will  be  enjoined.* 

.  Richard.S  In  1859  Lconveyed  a  tract  of  landto 
OUT  V.  Mc-  S  by  a  deed  tomafnlng  s  covenant  that 
his  heirs  and  assigns,  would  there- 
boiling.  Clements  v.  Welles,  C  R.,  I  after  keep  open  a  priv.te  road,  two  rods 
Eq.  200.  Where  a  tenant  for  lire  con-  wide,  from  the  puhlic  road  to  Ihe  rear 
verted  or  tried  to  convert  agricultural  of  the  lands  conveyed,  and  dircctiv 
land  into  a  cemetery  an  injunction  was  south  thereof.  L  then  also  owned  the 
granted.  Hunt  v.  Brown,  San.  &  Sc.  land  southward.  S's  land  now  belongs 
17S-,  Cregan  v.  Cullen,  161  Ch.  Rep.  to  complainant  and  L's  to  defendant, 
339-  Where  premises  are  leased  under  their  respective  conveyances  containing 
an  express  covenant  on  the  part  of  the  the  covenant.  Held,  that  complainant 
tenant  that  he  will  not  convert  meadow  could  enjoin  defendant  from  encroach- 
land,  an  injunction  will  be  allowed  to  ing  on  the  private  rood  br  erecting 
prevent  him  from  breaking  up  meadow  piazzas,  fences,  etc.,  and  that  be  was 
land  and  for  the  purpose  of  building,  not  estopped  by  knowledge  of  defend- 
the  relief  being  granted  expressly  be-  ant's  intention  to  build  the  structures 
cause  of  violation  of  covenant,  and  not  and  of  their  subsequent  erection,  and 
upon  the  ground  of  waste.  De  Wilton  offered  no  resistance;  and  that  the 
V.  Saxon,  6  Ves.  106,  So  where  there  Btatiile  of  limitations  was  no  defence, 
is  a  devise  of  realty  to  successive  ten-  Gawtry  v.  Leiand.  40  N.  J.  Eq.  313. 
ante  for  life,  with  a  restriction  against  Condition!. — Equit/  will  not  enforce 
mowing  the  premises,  an  injunction  may  a  forfeiture  for  breach  of  the  condition 
be  had  10  prevent  mowing  in  violation  in  adeed;  but  if  the  remedy  sought  is 
«f  the  restriction.  Blagrave  r.  Blagrave,  the  enforcement  of  the  condition,  it 
I  De  G.  &  Sm.  352.  will  interfere  by  injunction  to  restrain 

Chancery  will  restrain  a  lessee  from  the  breach  thereof.  And  it  will  so  in- 
using  the  demised  premises  for  a  pur-  terfere  as  against  assignees  of  the  per- 
pose  in  violation  of  the  covenants  of  his  sons  originally  bound  by  the  condition, 
lease.  Steward  v.  Winters,  4  Sandf.  and  notwithstanding  the  fact  that  for- 
(N.  Y.)  Ch.  587i  Reade  v.  Armstrong,  feiture  is  prescribed  as  the  penalty  of 
Dniry  Napier  55;  s.  c,  7  Ir.  Ch.  375;  the  breach.  Watrous  v.  Allen,  %^ 
affirming  8.  c,  7  Ir.  Ch.  266;  Dodge  v.  Mich.  361;  Tulk  v.  Moihay,  1  Phill. 
Lambert,]  Bosw.  (N.  Y.)  s7o;  Pugh  v.  (N.  Car.)  774;  Mann  v.  Stephens,  ic 
Jayne,  17  Leg.  Int.  (Pa.)  149.  Sim.  377;  Hills  v.  Miller,  3  Paige  (^. 

Where   a  tenant   has  covenanted  to  Y.)   jii4;  Barron  v.   Richard,  S   Paige 

use  the  demised  premises  for  a   certain  (N.   V.)    354;    Brouwer  *,  Jones,    13 

business  and  no  other,  a  breach  of  cov-  Barb.   (N.  Y.)  11:3;  Llnzee  ».   Mixer. 

enant  will  he  restrained  by  Injunction.  101  Mass.  512;  G'ibcrt  v.  Peteler,  38  N. 

'■•-   -ard  V.  Winters,  4   Sandf.  (N.  Y.)  Y.  165;  Atlantic  Dock  Co.  w.  LeavitL 

""'"  "  '*  ""  "i  3.S.  Even  a  parol  agreement, 
executed,  may  be  subsequenllr 
in  behalf  of^parties  for  whose 

enjoined  where   the  lessor  benefit  it  was  intended.     Tallmadge  v. 

has  an  ample  remedy  either  by  action  East  River  Bank,  i  Duer  (N.  Y.)  614. 

or   re-entry.      Trenor  v.    Jackson,   46  1.  James   v.   Roberts,   18  Ohio  548; 

How.  Pr.  (N.  Y,)  389;  B.  c,  15    Abb.  Cowles  i-.   Ragnet,  14  Ohio  38;  Woos- 

Pr,  N.  S.  (N.  Y.)  115.  ter   r.   Eaton,    11    Mass.  375;   Roll  I'. 

OoTsnant  In  Dtedi.— A  preliminary  Ragnet.  4  Ohio  419;  Sackett  w.  Hill- 
injunction  granted  to  prevent  the  al-  house,  5  Day  (Conn.)  451;  Rcnibertn. 
leged  violation  of  a  building  covenant  Brown,  17  Ala.  667;  Robinson  w.Jeff- 
In  a  deed  will  he  continued,  in  a  case  erson,  I  Del.  Ch.  244. 
where  the  proper  construction  of  such  9.  Sharp  v.  Arbulhnot,  13  Jur.  JI9; 
covenant  cannot  be  judicially  deter-  Green  v.  Pledger,  3  Hare  165;  Hood 
-mined  until  the  final  hearing.  Pope  v.  v.  Aston,  i  Rugs.  413;  Thurman  v. 
Bell,  35  N.  J.  Eq.  i,  Burt,  53  III.  139. 


1.   587;    Howard   v.   Ellis,   4   Sandf.     .i;4  N.  Y.  3^.     Even  a  parol  agreement, 
I.  Y.)  369.  if  once  executed,  maybe  sv ' 

A   breach  of  covenant   by   a   lessee     ei. forced  in  behalf  of^partiei 
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CMtiMti.  INJUNCTIONS. 

{d)  Restraint  of  Trade. — All  contracts  in  general  restraint  of 

trade  are  against  public  policy  and  void ;  and  those  in  partial 
restraint  are  also  illegal,  except  when  founded  upon  a  valuable 
consideration,  and  when  good  reasons  appear  for  entering  into 
the  contract.'     To  be  lawful    the  restraint  must  be  partial,  be 

Where  a  promissory  note  wat  given  purchaser,  and  agreed  "  never  to  use  or 

to  one   ai   the  trustee  or  another,  se-  permit  m,r  name   to  be  used  on   Kay 

cured   by  a  chattel  mortgaee,  and   the  prejiaration    which    could   be    recom- 

real     owner    became    insolvent;    held  mrnded  and  sold  for  the  same  purposes 

that  the  maker  could  by  bill  in  equity  as  Brewer's  Lung  Restorer   \%  used  and 

restrain  the  payee  from  transferring  the  sold   for,  "  such  contract  is   in  paninl. 

•ame  before    maturity,  and   from  pro-  not  general  restraint  of  trade;  and  be- 

ceeding  to  foreclose  on  the  ground  of  ing  lor  a  valuable  consideration,  it  is  not 

fraud  and  failure  of  consideration  and  unreasonable.      Such  contract  docs  not 

might  show  the  real  character  of  the  limit   the   skill   of  the  vender  in  com- 

transaction  by  parol  testimony.    Belo-  pounding   medicines     for   the   cure   of 

hradiiky  v.  Cuhn,  69  HI.  547.  throat   and   lung     diseases,   but   slipu- 

Rellef  will  be  afforded   in  a  court  of  latea  that   his   name   shall   not   appear 

equity   against  the   payment   of    notes  with   bis   consent   on    such   medicines. 

given  for  a  void  patent  righL      Darstv,  The  publishing  and   offering  for  sale  of 

Brockway,  it  Ohio  462.  "  Brewer's  Saraaparilla  Syrup,  profess- 

Injunction   will   lie   to     restrain   the  Ing   to   be   b   permanent    cure   for  all 

<:ollection  of  notes  included  in  a  settle-  diseases  of  the  lungs  and  throaC'  is  a 

tnent  of  accounts   previously   had   Ije-  violation  of  the  contract ;  and  the  ven- 

tween   the     parties.      Melcher  -v.   Ex-  dor  being  Insolvent,  equity  will  enjoin 

change  Bank,   85  Mo.  363.     See  Spicer  such  action.     Brewer  v.  Lamar,  69  Ga. 

V.  Hoop,  ji  Ind.  365.  656. 

A  temporary   injunction    restraining  In  the  case  of  Holmes  u.  Martin,  10 

the  payment  of  a  note  by  the   makers  Ga.  503,  the  court   announced,  in  con- 

«nd  guarantor  is  no  bar  to  a  recovery  siruing  a  contract  involving  this  ques- 

«pon  the  note.     Campbell   v.  Gilman,  tion  :  "  A  contract  in  general  reslraint 

36III.  i:o.  of  trade  is  void,  hut    if  in  partial  re- 

1.  Homer  *.  Graves,  7  Bing.  743;  straint  of  trade  only,  it  may  be  sup- 
Ward  V.  Byrne,  5  M.  &  \V.  548;  Green  ported,  provided  the  restraint  be  reas- 
■V.  Price,  13  M.  &  W.  698;"  Rannie  v.  onable  and  the  contract  founded  on  a 
Irving,    ;    M.   &    Gr.   976;    Lange  v.  consideration." 

Werk,  3  Ohio  St.   519.     Whiiiaker  ».  This  distinction   between  such  stlpu- 

Howe,  3  Beav.  383:  McClurg's   App.,  lalions   as   are   in  general   restraint   of 

^8   Pa.  St.  si;   Morris  v.  Coleman,   18  trade,  and  such  as  are  in  restraint  of  It 

ves.437;  Biitler  V.  Burleson,  16  VI.  176;  only,  "  as  to  particular  places  and  per- 

Rolfe  r.  Rolfe,  15  Sim,88;  B.C.,  iCoop.  sons,  or   for  a  limited   time,"  has  long 

&  Coltenham  87;  Hubbard  v.  Miller,  been  recognized,  both  in  England  and 

37   Mich,  iq;   Nicholls   v.    Stretton,  7  America;   Ihe   latter,   if  founded  on  a 

Benv.  41;   fiaumgarten   i>.    Broadway,  good  and   valuable    consideration,  are 

77   N.  Car.  8;   Williams   v.   Williams,  valid;  the  former  are  universally  pra- 

a  Swanst.  21:3.      As  contracts  in  gene-  hibited.     The  reason  assigned  for  this 

ral  restraint  of  trade  have  a  tendency  dilfcrence  is,  that  all  general  restraints 

to    discourage     enterprise     and    com-  tend  to  promote  monopolies,  and  tend 

petition    and    foster    monopolies,    and  to  discourage  induBlries,  enterprise  and 

thus  not  only  do   injury   to  the  party  fair   competition,     which   reason   does 

himself  by  prohibiting   fijm  from  earn-  not  apply   to    partial  restraints.     This 

ing  a  livelihood,  but  also  deprive  the  distinction    between  general  restraints 

public  of  his   services,    the  courts  de-  and  partial    restraints     has  also   been 

clare     them   void.      Mitchell   v.   Rey-  rect^nized   by  this  court,  in  the  case  of 

nolds,  I  P.  Wms.  iSi.  Moll  i'.  Mooney,  30  Ga.  414 ;  Spier  *. 

Where   Brewer,   the  proprietor  of  a  Lambdin,  45  Ga,   319.  and  Goodman  f. 

medicine   known   as   '*  Brewer's   Lung  Henderson,  58  Ga.  567. 

Restorer,"  sold  the  same  with   the  ex-  This  question    was    elaborately  dis- 

clustve  right  to  manufacture  and   sell  cussed,  and  man^   coses  reviewed  and 

Jt,  surrendered  his  trade  mark   to   the  cited  in  the   leadmg  case  of  the  Morse 
ft43 
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founded  upon  a  valuable  consideration,  and  be  reasonable  and  not 
oppressive.*  A  good  reason  must  be  shown  for  the  contract  as 
well  as  a  valuable  consideration.  A  person  cannot,  for  money 
alone,  when  he  has  no  other  interest  in  the  matter,  purchase  a 


etc.  Co.  II  Morse,  103  Mass.  72,  and  re-  b[e  or  not,  than  hy  considering  whether 

ported     in   4th    Am.    Rep.     513.       In  the  reEtraint  U  such  only  a«  to  afford  a 

Leather   Cloth   Co.   v.  Lorsant,    Law  fair  protection   to  the  interests  of  the 

Rep..  9   Eq.    345,   the     plaintifFg    pur-  partv  in  favor  of  whom  it  is  given,  snd 

chasecf  a  right  of  a  cerlain   process  of  not  so  large  as  to  interfere  with  the  in- 

manufacture,  with  an  agreement  of  the  tcrests  of  the  public.  Whatever  reitraint 

vendors  that  ther  would  not  directly  or  a  larger  than  the  necessary  protection 

indirertlv   earn-  on.  nor  would  they,  to  of  the   parly    can    be  of  no  benefit   to 

allow  to  be  either;  It  can  only  be  oppressive,  and  If 
*  in   f  '  ■■     ■ 


the  best  of  their  pov 
carried  on  by  others  in  any  part  of 
Europe,  any  company  or  manufactory 
having  such  manufacture  for  its  object, 
or  in  any  way  interfere  with  the  ex- 
clusive enjoj-ment  of  the  purchasing 
company  of  the  benefits  agreed  to  be 
purchased.  It  was  lield,  the  restraint 
rea  Bona  hie,     and    not    greater- 


oppressive. 


ble.' 


1   the  eye  of  the  law 

'Whereaman  hasby  elctll   or  other 
means   obtained   something    which   tte 
wants  to  sell,  he  should  be  able  to  sell  It 
in   the   most  advantageous   way  in  the 
market,  and  in  order   to   enable  him  to 
sell  it  advantageously  in  the  market,  it 
having  regard  to  the   subject  matter  of    is  necessary   that  he   should   preclude 
the  contract — than   was   necessary   for    himself  from  entering  Into   competition 
the  protection  of  the  purchasers,  and  It    with    the    purchaser."     Public    policy 


inforced  against  the  vendo 
When  one  who  is  engaged  in  any 
branch  of  business  purchases  the  busi- 
ness and  stock  of  another  engaged  in  the 
4ame  branch  of  bus  iness,on  the  condition 
that  the  vendor  Bhall  not  further  carry  on 
this  particular  branch  of  business  within 
a  reasonable  extent  of  territory,  such  re- 
straint of  trade,  being  reasonable  and 
fair    between    the    parties,  will  be 


therefore  enables  him  to  enter  Into  any 
stipulation,  however  restrictive  it  fs, 
provided  that  restriction  in  the  judg- 
ment of  the  court  is  not  unreasonable, 
having  regard  to  the  subject  matter  ol 
the  contract."  Leather  Cloth  Co. 
V.  Lorsont.  39  L.  I.  (N.  S.)  Eq.  86. 

In  Pierce  v.  Fuller,  8  Mass.  1:3, 
which  arose  upon  an  agreement  not  to 
run  a  stage  coach  between  Boston  and 
forced;  and  the  fact  that  the  price  paid  Providence,  it  is  said:  ''Therefore  all 
does  not  exceed  the  cost  of  the  goods  contracts  barelv  in  restraint  of  trade, 
purchased  does  not  affect  the  validity  of  where  no  consideration  is  shown,  are 
the  contract.  Hubbard  r.  Miller,  27  bad;  and  to  make  them  valid  tl>e  con- 
Mich.  15.  sideration  and  special  circumstances  in- 
A  provision  in  a  contract  for  the  sale,    ducing  to  arrangement  must  be  shown 


upon  a  full  and  adequate  consideration, 
of  a  printing  and  publishing  establish- 
ment and  business  and  good  will,  to- 
gether with  a  newspaper  and  the  copy- 
right of  certain  books,  that  the  vencfor 
should  not  engage  in  business  in  the 
State  BO  long  as  the  vendee  should  con- 
tinue in  business  at  the  place  of  sale, 
is  held  not  an  unreasonable  restraint  of 
trade  where  the  business  so  sotd  ex- 
tended over  sulratantialty  the  whole  ter- 
ritory of  the  State  and  is  sustained 
against  objections  that  It  was  void  as 
being  against  public  policy.  Beal  v. 
Chase,  31  Mich.  490. 

1.  Lange  v.  Week,  3  Ohio  St.  535; 
Homer  v.  Graves,  7  Bing.  743.  In  the 
latter  case  Ch.J.  Tindal  says:  "We 
cannot  see  how  a  better  test  can  be  ap- 
plied Co  the  question  whether  reasona- 


and  approved  of  by  it." 
Williams  v.  Williams.  3  SwansL  153. 

The  question  whether  a  restraint, 
which  is  to  endure  during  the  life  of  the 
promisor  and  covenantor,  is  reasonable 
or  not,  is  an  undecided  question  in  New 
Jersey,  and  such  a  restraint  is  not,  there- 
fore, enforceable  by  Injunction.  West- 
ern Union  Tel.  Co.  v.  Rogers  etc  Tel. 
Co.,  4]  N.  J.  Eq.  311;  Onondaga  etc. 
AswJC.  V.  Wall.  17  Hun  (N.  Y.)  494. 

See  Leigh  v.  Hind,  9  B.  &  Cr.  774; 
Young  V.  Timrains,  i  Cr.  &  J.  331  i  i 
Tyrw.  336;  Homer  v.  Graves,  7  Bingh. 
743;  Kemblew.  Kean,  6Sim.  jj^;  Gale 
w.  Reed, 8  East  79;  Homeru. Tishford, 
3  Bingh.  318;  Stuart  v.  Nicholson,  a 
Bingh.  (N.Car.)  ii3;ChesmanT>.NaIn- 
by, 3  Bro_  P. C. 349;  Ward  w.Bymcs M. 
&  W.  548;  Green  v.  Price,  13  M.  &  W.; 
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INJUNCTIONS. 

valid  contract  in  restraint  of  trade,  however  limited  may  be  the 
circle  of  its  operation.'     He  must  continue  the  business. 

A  contract  in  restraint  of  trade  as  to  particular  places,  is  valid, 
and  an  injunction  will  lie  to  restrain  the  breach  of  such  a  con- 
tract.*    Before  a  covenant  or  contract  not  to  practice  medicine 

Sanlter    v.   Ferguson,   62    Eng.   Com.  Where  P  eotd  hie  buginesG  to  B  and 

Law  721.  C,   and  obligated   himself  to  them,  or 

t.  Clutppel  V.   Brockway,  21   Wend,  either  of  them,   never  again  to  engage 

(N.  Y.)  157;  Milchell  V.  ReynoldB,  i  P.  in  the  businesa  in  L,  or  to  aid,  encour- 

Wms.  iSi.     In  Lawrence  v.  Kidder,  10  age,  or  advise  others  so  engaged,  and 

Barb.  (N.Y.)  641,  it  wasAc/i/in  effect  C,  having  eold  all   his  interest   in  the 

tliat  unlecB  the  purchaser  undertoolt  to  contract  to  B,  engaged  in  the  business" 

prosecute  the  business,  tlie  agreement  to  in  L,  and  was  aided,  encouraged   and 

deprive  llie  public  of  the  services  of  the  advised  bj'  P,  adequate  damages  cannot 

seller  would  be  void.  be   estimated  for  the   breach   of   such 

S.  Smalley  v.  Greene,  5J   Iowa  243;  covenant,  and   consequently  injunction 

Hedge   V.  Lowe,   47    Iowa    1,17;    Mc-  was  B's  proper  remedj'  against  both  P 

Ciurg's  App.,  EjS   Pa.  St,  51 ;   Palmer  v.  and   C,  tlie  one   from  giving   and   the 

Graham,  i   Pars.  (Pa.)  476;    Reece  t.  other  from  receiving  the  aid.     Baker  i'. 

Hendricks,    i     Leg.     Gaz.     (Pa.)    79;  Poltmeyer,  75  Ind.  4J1.     See  Richard - 

Jenkins  v.  Temples,  39  Ga.  655;  Chap-  son  v.  Peacock,  11  C.  E.  Green  (N.  J.) 

pel  r..BrockwaT,ii  Wend.  (N.Y.)  157;  40;  s.  c,  jSN.J.  Eq.  (1  Stew.)  151. 

Wolfe  V.  Burke,  56N.  Y.  115;  Taylor  R,  owning  or  conlrolling  a  hotel  at 

V.  Gillie*,  s  Dalj-"(N.  Y.)  385;    Palmer  Long  Branch,  made  a  written  contract 

V.  Harris,  60  Pa.  St.  i  j6;    Meriden  Co.  giving  the  complainants  the  exclusive 

I'.  Parker,   39  Conn.  450;    Connell   i'.  right  to  have  and  operates  telegraph 

Reed,  12S   Mass.   477;    Baker  w.  Pott-  office  therein  during  the  season  of  18S4, 

meyer,  75  Ind.  451;    Diamond   Match  with  the  same  right  for  each  succeeding 

Co.  V.    Roeber,  35  Hun  (N.    Y.)  411 ;  season,  unless  a  specilied  written  notice 

Thayer  v.  Younge.SO  Ind.  159;  Eckart  to  the  contrary  should  be  given.     No 

11.  Garlach,  il  Phlla.  (Pa.)  530;    Gom-  such   notice    has    lieen    given.      Held, 

per«  V.  Rochester,  j6  Pa.  St.  104;  Gue-  that   this   court  would   enjoin   R  from 

rand    v.  Dandelet,   33   Md.  jfii ;   s.   c,  allowing  a  rival  telegraph  company  to 

3  Am.  Rep.  164;  Dunlop  v,  Gregorv,  10  operate  a  competing  office  in  the  same 

N.Y.  341;  Ropes  r.  Upton,  125  iSass.  hotel  during  the  season  of  1885.     West- 

158;  Carroll  c.  Hickey,   10  Phila.  (Pa.)  ern  Union  Telegraph  Co.   v.  Rogers, 

308;   Baumgarten  v,  Broadway,  77  N.  42    N.   J.   Eg.   311.      See    Doggett  ;■. 

ijar.  8.    See   Berger  v.  Armstrong,  41  Ryman,  17  L.  T.,  N.  S.  486;  NewHng 

Iowa  447;  Spicer  v.  Hoop,  ji  Ind.  365;  v.  Dobell,  19  L.  T.,  N.  S.  408;  Leather 

Hahn  V.  Concordia  Society.  43  Md. 460;  Cloth  Co.  i".  Lorson,  39  L.  J..  N.  S., 

Harklnson'e  App.,  78  Pa.  St.  196.  Eq.  86. 

A  contract   by   a  physician   for   the  Dentlit*. — The   plaintiff  for  a    suffi- 

sale  of'his  '■practice  andgood  will"  in  a  cient     consideration     bought    of    the 

tpeciRed   town   is  not  void   as  against  defendant  his  business  as  a  dentist,  and 

.public    policy.     Dwight  v.   Hamilton,  the  latter  executed  a  contract  not  to 

113  Mass.  175.  practice  dentistry  within  a  radius  often 

Where  a  person  had    established   a  miles   of   Litchfield.      Hfld,    that    its 

business  in  the  use  of  the  name  "Little  violation  should  be  enjoined.     Cook  v. 

Jake"  andallerwards  sold  the  business  Johnson,  47  Conn.  175;  Maltan  :'.  May, 

:md  stipulated  not  to  make  use  of  itin  a  11  M.  &  W.  653;  Homer  v.  Graves.  7 

rival  business   to  that  of  his  assignee,  Bing.   735;    Clark  v.   Croshv.   37    Vt. 

hut  that  the  latter  might  have  the  benefit  iSS. 

ofits  use,  <*>'/'/ that  there  was  no  reason  DrtiKSi«ta.— The   plaintiff  bought   of 

in  public  policy  why  the  vendor  should  defendant,  who  for  a  numt>er  of  years 

not    lie    enjoined    from    violating    hia  had  tteen   engaged   in   the  business  of 

agreement.       There    is    no    necessary  sellitig  drugs  and  medicines  and  prepar- 

frnud  upon   the  public  in  such  a  con-  ing    prescriptions    of    physicians,   hi* 

tract,     and    no    necessary     deception,  stock  of  drugs,  etc.,  and  the  good  will 

Grow  IT.  Siligman,  47  Mich.  607;  s.  c.  of  his  business,  for  $1,500,  then  paid. 

41  Am.  Rep.  737.  and     the     defendant    agreed    in    con- 
loC.  ofL.— 60                          945 
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slderatton  thereof  not  to  carry  on  said  1113;   Galsworthy  v.   Stnitt,  17   L.  J. 

buGlnesB  in  the  town  while  the  plaintiff  (Exch.)   216;    Smalley   v.  Greene,    52 

was  engaged  in  it.     The  defendant  was  Iowa  241. 

enjoined   from   violating  his   contract.        Innkaaxwra. — A  stipulation  in  a  deed 

And  afterwards  held  guilty  of  contempt  of  conveyance  whereby  the  grantee,  in 

in  disobeying  the  order  of  the  court,  part  consideration  for  the  conveyance. 

Baker  v.  Cordon,  86  N.  Car,  1 16;  State  agrees  for  himself,  his  heirs  and  assigns 

:'.  Yancey,  1  Car.  L.  Rep.  133;  State  v.  that  the  premiscG  conveyed  shall  not  tie 

Woodfin,  5   Ired,  (N.  Car.)  igg;  Moye  used  or  occupied  as  a  hotel  so  long  as 

Ti.  Codgill,  66   N.  Car.  403;  Moore,  63  certain   other  property  owned  by  the 

N.  Car.  397;  Isler  v.  Murpliy,  71    N.  grantor  shall  be  used  for  that  purpose. 

Car.  436;'Pain  v.  Pain,  80  N.  Car.  312,  binds  both  the  grantee  and  all  claiming 

cited  and  approved.     See   Hastings  v.  under  him  ana  may,  in  equity,  be  en- 

Whittley,  3    Eich.   611;  Hitchcock  v.  forced  by  injunction.     Sttnes  v.  Dor 

'■CoUer,6  q^B.  438;Hayward  n.  Young,  man,  15  Ohio  St.  580.     See  Heichew  r. 

"  —  ■  e   ti.  Green,  16   M.  &  Hamilton,    3    Greene    (Iowa)    596,   4 

.  Hogan,  II    Abb.  N.  Green  (Iowa)  317;  Evans  tj,  Elljoti,  20 

^iiS-'iN.  Y.)  478.  Ind.  283;  Harrison  r.  Lockhart,  le  Ind. 

Dreaa  lOLkaia. — M,  a  married  woman,  11 1;  Studabaker  v.  White,  31  Ind.  ati; 

■engaged  in  carrying  on  the  bueiness  of  McAlister     v.    Howell,    42    Ind.     15; 

-millinery   and  dressmaking    with    her  Hatcher   r.   Andrews,  3   Bush    (Ky.) 

separate    property,   and    on    her   own  561,     See  Mossop  v.  Mason,  16  Grant'b 

account,   in   the   town   of  F,  sold   her  th,  303;  s.  c,  17  Grant's  Ch.  36;  18 

.-^tock  of  goods,  together  with  the  good  Grant  s  Ch.   450;  Elliott's  Appeal,  60 

will  of  the  bueinesB,  and  engaged  not  to  Pa.  St.  161. 

carry  on  the  businesB  at  any  time  in  tlic        PbotoBTftpliara. — The  defendants  hav- 

future  at  the  town  of  F,  or  at  any  place  ing  covenanted  with  the  plaintiff  on  the 

within  such  distance  of  said  town  as  dissolution  of  a  firm  for  the  manufacture 

would    interfere    with    such    business,  of  daguerreotype   materials,   of  which 

whether  the  same  was  carried  on  by  the  they  had  been  members,  "not  dtreetlj- 

purchasers  or  their  successors.     Held,  or  indirectly  to  enter  into  or  carry  on 

that  such  agreement  in  equity  is  bind-  or  in  any  way  be  interested  in  or  fur- 

ing,  and  that,  in  an  action  brought  bv  nish    to    any    person    information    In 

a,  M  will  regard  to"  that  business  within  certain 
limits.  Held,  that  the  defendants 
might    be   enjoined   from    establishing 

Morgan  v.  Perhamus,  36  Ohio  St.  517;  a  new  partnership.     Dean  v.  Emerson. 

Morris   v.  Moss,  25   L,   I.  (N.  S.)  194.  loi   Mass.  480;   Baumgarten  v.  Brod- 
....    ..„.,_-_.       ^_.        "j-l.at  Cr.  -. ..  -      .. 

r  ^ _ 

:t  for  the  sale,  upon  a  full   and  ade- 


Mllllngton   V.  Foy.j   Myl.  Si   Ct.     way,  77  N.  Car.  8. 
I;  Catt  V.  Tourle,  L.  R.,  4  Ch.  App.         PabUaliara. — A  provision   In   a   ( 


Ttarrison  v.  Gardner,  3  Mad.  iqS;  Pat-  publishing  establishment  and  business 

ridge   v.  Menck,  1   Barb.   (N.  Y.)   Cb.  and  good  will,  that  the  vendor  should 

loi;  Leake's   Digest   of  Law  of  Con-  not  engage  in  the  business  in  the  State 

tracts,  1 133.  so  long  as  the  vendee  should  continue 

Attoniori. — A  contract  not  to  engage  In  the  business  in  the  place  of  sale,  was 

in  the  practice  of  law  in  a  particular  keld  not  an  unreasonable   restraint  of 

town  is  valid  and  enforceable.     Smalley  trade,  and   the   restrictions   of  such  a 

V.  Greene,  51  Iowa  241.     See  Hedge  v.  contract  might  be  enforced  by  injunc- 

Lowc,47  Iowa  137;  Jenkins  XT. Temples,  tlon.     Beal   v.   Chase,   31    Mich,    490; 

3qGa.6s5;IIolbrookr.WaterB,9How.  Tallis    v.    Tallis,    i    ET.    &   Bl.    391; 

(N.  Y.)  Pr.  335;  Bunn   v.  Guy,  4   East  Ingram   v.  Stiff,   ?  lur    (N.   S.)  <m7: 

[90   (criticised   In    Bozon   r.  Parlow,  i  Ward  i'.  Beeton,  i 

Meriv.  471);  Nichols  !■.  Stretton,  10  Qi  r.    DowHng,    6        ,     .     , 

"   Ji^;?  Beav.42;Dendy  1'.  Henderson,  Splcer  u.  Hoop,  51  Ind.  365;  Presburv 

*— ■-     --       ""^■■-'--     Howe,   3  t.  Fisher,  18  Mo.  so;  Noahi'.  Webb,  "i 

rerniled,  Edw.  (N.  Y.)  Ch.  604;  Dakin  v.  Will- 

'.  Tallis,  iams.  :i  Wend.  (N.  Y.)  67. 
,  [  Smith's  L.  C.  (8th        BebMfl  Teulun.— A  teacher  who.  by 

;  Wiley   v.   Baumgardner,   97  representations  that  if  he  could  sell  he 

Ind,  69);  Aubin   v.  Holt,  3   K.  &  1.  66;  would  quit  teaching  in  the  locality,  in- 

1  lownrd  ;■.  Woodward,  10  Jur.  (N.  S,)  duced  another  to  purchase  of  him  the 


if.  jur.  746 
>d.)    766;  1 


ib.  Google 


■OontrMt*  INJUNCTIONS. 

lease  oC  an  academj-,  may  be  enjoined  have  the  effect  of  depriving  third  parties 

from  teaching  in  the  locality  during  the  of  the  services  of  those  in  whom  alone 

tenn  of  the  lease.     Spier  v.  Lambdin,  they   have    confidence.    The   question 

45  Ga.  319.  has    arisen   not   only   in   the    caee    of 

midartaken. — Where     a    party    has  solicitors,  but  in  that  of  medical  men." 

Hold   the  good   will  of  hie   business  as  Nicholls  v.  Stutton,  7  F 


undertaker  to  another  for  a  valuable  the  court  has  repeatedly  exercised  its 
consideration,  a  court  of  equity  will  jurisdiction  in  cases  of  this  nature." 
upon    application    restrain    l^im    from     Where,  however,  a  party  has  sold  the 


holding  himself  out  to   the   public   by  goodwill  of  his  buciness  without  any 

advertisement  or  otherwise  as  continue  express  agreement  that  he  should  not 

ing  his  former  business,  or  as  carrying  engage     in    business    again     in     that 

on    such    business    at    another   place,  locality,  he  will  not  be  enjoined.   Crult- 

Hall's  Appeal.  5o  Pa.  St.  458-  "^11  v.  Lye,  17  Ves.  335.     But  a  verbal 

B«iviiiliiK    BiuluaM    In    Smvloy     or  agreement  not  to  carry  on  the  business 

Third  P«non. — A  merchant  who  upon  if  upon  a  sufUcient  consideration  is  suf- 

belling  his  stocli  in  trade  and  business  ficient.     Pierce  v.  Woodward,  6  Pick. 

covenants   not   to    carry  on  the   same  (Mass.]  306.     A  contract,  for  a  valuable 

business   at  the  same  place,   or  within  consideration,  not  to  practice  medicine 

certain    limits     surrounding,    and    who  within    twelve    miles    of  a    particular 

thereupon     gives     up     his     place     of  locality,   is  not  unreasonable,   and   in 

business,  will  not  be  enjoined  from  af-  such   case  the   court  will   not  enquire 

lerwards   soliciting  and  procuring  or-  into  the  adequacy  of  the  consideration. 

-de rs  within  the  specified  territory,  the  McClurg's  Appeal,  58  Pa.  St.  ;i;  LIgare 

question  of  whether  this  constitutes  a  v.  Semple,  33  Mich.  438.     In  Butler  v. 

breach  of  the  covenant  being  regarded  Burleson,    16    VL   126,   the   following 

as  too  doubtful  to  warrant  an  injunc-  observations  of  the  court  very  clearly 

tion  without  bringing  an  action.    Turn-  illustrate  the  grounds  upon  which  the 

Evans,  3  De  Gex,    M.  &  G.  740;  interfeience  is  based:     "When  there  is 


Clark  -v.  Watkins,  9  Jur.   (N.   S.)  143; 
Allen  V.  Taylor,  18  W.  R.  888;  s.  c.,  aa 


'.  Taylor 
L.  T.,  N.  S.  651;  Birdii.  Lake,  I  Hem.  .     ,  „ 

&  M.  138.     But  where  one  agrees  that  restrain  the  breach.     In  this  case  there 

he  will  not  directly  or  indirectly,  either  Is  an  express  contract.      The  mischief 

alone  or  In   partnership  with    or  with  arising  from  the  breach  of  it  cannot  be 

the  assistance  of  any  other  person,  set  repaired,  nor  can  it  welt  be  estimated, 

up  or   follow  or  practice  a   particular  A  suit  at  law  would  afford  no  adequate 

business,   he  is    regarded   as   violating  remedy,  and  the  damage  will  be  con- 

his  covenant  by  conducting  the  business  tinuing  and  accruing  from  day  to  day, 

in  the  capacity  of  assistant  manager  to  and  furthermore,  the  object  of^thc  con- 

another  person.     Dales  v.  Wealier,   18  tract  can  only  be  obtained  by  the  par-  . 

W.  R.  993;  Jones  v.  Havens,  4  Ch.  D.  tie*  conforming  expressly  and  exactlv 

636.  to   its   terms."      Injunction    sustained. 

PubUcfttlnna.— A  covenant  on  the  Whltlaker  i^.  Howe,  3  Beav.  383. 
part  of  a  publisher  that  he  will  not  A  Oontrut  Kay  ba  Valid  in  Fart.— 
publish  in  future  a  particular  magazine  Thus  where  one  agreed  not  to  manu- 
Is  considered  in  the  same  light  as  a  facture  stearin  or  starcandles  In  Ham- 
covenant  by  one  selling  a  particular  ilton  countv,  Ohio,  or  anywhere  else  in 
trade  or  business,  that  he  will  not  the  United  States,  the  contract  was 
again  engage  in  that  trade  or  business,  je/tf  valid  as  to  Hamilton  coun^,  but 
and  is  not  void  as  a  general  contract  in  void  as  to  the  United  States.  Lange 
restraint  of  trade.  Ainsworth  v.  Bent-  -v.  Werk,  i  Ohio  St.  520;  Green  v. 
\y,  14  W.  R.  630;  Barfield  -v.  'Nichol-  Price,  13  M.  &  W.  695. 
son,  3  L.  J.,  Ch.  90;  s.  c,  i  Sim.  &  St.  Damana.— Where  the  parties  in  their 
1;  Talcott  I'.  Brackett,  5  Bradw.  (111.)  contract  have  fixed  a  penalty  as  Itqui- 
60.  dated  damages   in  case  of  a  breach  of 

ProfBHlaiial    Bmploymast. — "In     all  the    agreement,    the    party    aggrieved 

cases  of  this  kind  where  an   injunction  cannot  have  both  legal  and  equitable 

1«  asked  to  restrain  a  party  from  exer-  relief  up  to  the  same  time.    Tainter  x: 

cising  his  professional  employment,  the  Ferguson,   I   M.  &   G.  386;  Carnes  v. 

court  has  always  had  some  reluctance  Nesbill,  7  H.  &   N.   158.    And  if  after 

in  acting.for  notonly  is  ittosomeextent  obtaining  an    injunction   an  action  at 

a  restriction  on  trade  but  it  mav  also  law  is  brought  to  recover  the  penallv, 
M7 


ib.Googlc 


ContiMta.  INJUNCTIONS.  Coatnet*. 

"  in   the   neighborhood "   can   be   enforced   in   equity,  evidence 
must  be  given  to  show  the  extent  of  the  practice  sold.* 

{e)  Personal  Services. — A  court  of  equity  will  not  enjoin  the 
violation  of  a  restrictive  covenant  in  an  ordinary  contract  for 
work  and  labor,  as  the  remedy  at  law  is  deemed  sufBcient. 
Where,  however,  the  contract  provides  for  special,  unique  or 
extraordinary  personal  services,  such  as  those  to  be  performed 
by  an  eminent  singer,  actor  or  artist  and  the  like,  while  the  court 
will  not  attempt  to  compel  affirmative  specific  performance,  be- 
cause that  remedy  would  be  impracticable,  yet  it  will  restrain  by 
injunction  the  violation  of  such  contracts  * 

the  Injunction  will  be  disBolvcd.     Fox  487;   W.   U.  Tel.    Co.  v.   Union   Pac. 

P.  Scond,  33  Beav.  317;  Majall  i/.Hig-  R.    Co..     i     McCrary    <U.    S.)    sjS; 

bev,  I  H.  &  C.  148.     Where  defendant  W.  U.  Tel.  Co.  v.  St.  Joseph  etc  R. 

Bold   to   plaintiff  his   busincGB  and   the  Co.,  i  McCrarv  (U.  S.)  565.    Cemfarc 

good   will  thereof,  and  entered   into  a  HambHn  11.  Dinneford,  J  Edw.  Ch.  (N. 

bond  in  the  penalty  of  $100  not  to  en-  Y.)    529;   Sanquirico   ip.   Benedetti,    i 

gage  in  the  same  businees  at  the  eanie  Barb.  (N.  Y.)  315. 

place,   keld  that   the  (ioo  was  in   the  Where  defendant,  an  opera  singer  or 

nature   of   stipulated   damages  for  the  aclor,  has   contracted   to   eing  or  plav 

breach  of  the  bond ;  that  defendant  in-  for  plaintiff  at  his  theatre,  and  not  else- 

curred   the  whole  penalty  hy  a   single  where  without  his  permission,  defend- 

breach;  that  plaintiffs  remedy  was  ex-  ant  maybe  enjoined  from   singing  or 

hausted    upon    the   receiving    of   that  acting  elsewhere,  the   court   thus  pre- 

amount,  and  that  he  was  not  entitled  to  venting  a  breach  of  the  negative  cove- 

Hl)  injunction,  under  section  3386  of  Ihe  nant,    although    it   cannot  specifically 

code,  to  restrain  a  continuation  of  the  enforce   the   affirmative   agreement  bv 

breach  of  the  contract,  notwithstanding  compelling   defendant   to   sing  or   act 

defendant   was  insolvent,   so   that   the  for  plaintifT.     Lumlev  ".  Wagner,  1  De 

penaltv  of  the  bond  could  not  be  made  G.  M.  &   G.  604.  affirming*  s.  c,  1;  De 

of    him.      Stafford    v.    Sportreed,    62  G.  &  Sm.  485;  Daly  Tp.  Smith,  38  K.  Y. 

Iowa  <I4.     See  Howard  v.  Woodward,  Sup.  Ct.  i  J8, 

'  ■.,  N.  r    -  -  .    .  .     . , 


?; 


o  Jur.,  N.  S.  1133,  A  contract  for  the  exclusive  services 

I.  Gold  etc.  Co.   V.   Todd,   17   Ilun  of  a  singer  in  opera  provided   for  "Ihe 

(N.  Y.)  548.  forfeiture  of  a  week's  salary  or  the  ter- 

A      complaint     by     one     physician  niination   of   the    engagement    at    the 

against   another  to  enforce  by  mjunc-  manager's   option,    without    debarring 

tion  an  agreement  of  the  latter  to  Veep  him  from  enforcing  the  contract  as  he 

out   of   the   practice,   which   does   not  might  see  lit."     Held,  that  the  damages 

show   the  ammmt  of  practice  done  by  were  not  liquidated   by  the  use  of  the 

each,    nor    Ihat    the    liusinesE    of   the  above  language,  and  that  an  injunction 

plaintiff  had  been  made  less  remunera-  might   issue   to   restrain   a   threatened 

tive   by  reason   of   the   breach   of   the  violation  of  the  contract.     McCaull  v. 

jreement,   is  not   good.      Thayer   v.  Brahan,  16  Fed.  Rep.  37. 

ounge,  86  Ind.  259.  In    the  earlier   case    of  Kemble    v. 

9.  Montague  v.  Flockton,  L.  R.,  16  Kean,  6  Sim.  333,an  injunction  was  de- 

Eq.  i&j;   Webster  v.  Dillon,  3  Jur.  (N.  nied  to  the  same  effect.     Kumberly  v. 

S.)  431;  s.  c,  6  Am.  L.  Reg.  174;  Fech-  Jennings,    6    Sim.    340.     Thene   cases 

tcr  V.  Montgomery,  33  Bcav.  a;  Lum.  have  been  overruled  in  England.     Lum- 

'       V.  Wagner,  i    De  G.  M.  &  G.  604;  ley  v.  Wagner,  1   De  G.  M.  &  G.  6<h. 

'aull    V,    Braham,    16   Fed.    Rep.  Sanquirico   v.   Benedette,   i   Barb.  (N. 

_,   Ilealy   v.  Allen.  38  La.  An.  867;  Y.)  315;    Burton   11.  Marshall,  4  Gill 

Caldwell   V.  Cline,  8  Marl.  N.  S.  (La.)  (Md.)  487.     See   De  Pol   v.  Sohlke,  7 

684;   Hayes   u.  Willis,  u   Abb.  Pr.  N.  Robl.    (N.   Y.)    aSo;    Alleghany   Base 

S.  (N.  Y.)   167;  Fredericks  -v.   Mayer,  Ball  Club  v.  Benett,  14  Fed.  Rep.  j-;?. 

13    How.   Pr.   (N.  Y.)  566.       Daly  f.  No  injunction  will  be  granted  where 

Smilh,4g   How.  Pr.  (N." Y.)   ijo.     See  the  services  to  be  rendered  are  physical 

also   Hahn   v.  Concordia  Soc.,  43  Md.  in  their   nature,  as  distinguished  from 

4fm;  Burton  v.  Marshall,  4  Gill  (Md.)  purely  Intellectual.  Kemble  r.  Kean, 
t)48 


a 
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38.  Trade  Steiets. — An  injunction  will  be  granted  to  restrain  a 
party  from  disclosing  secrets  communicated  to  him  during  the 
course  of  a  confidential  employment,  and  it  is  not  material 
whether  the  secrets  relate  to  trade  or  other  interests  of  the 
party.» 

39,  A  oomUnation  among  carriers  or  others  to  regulate  the 
charges  for  freight  and  passage,  and  divide  the  profits  among 
themselves,  may  be  enjoined.*  So  a  combination  among  work- 
men and  employers  to  pay  only  a  stipulated  price  for  labor  may 
be  enjoined." 


Ill   be  denied. 

Union,  s  Sandf.  (N.  Y.)  614.  retained  until  the  final  hearing,  although 

1.  C  hoi  monde  ley  I'.  Clinton,  19  Vet.  all  the  Tacti  alleged  In  the  billare  denied 

_     ..___,___    _     ..„.    .    ii-_ ._  .1. I,-, ..    Hertz,4o 


;  Morrison  Ti.'Moat,  9  Hare  355; 
Evitt  V.  Price,  i  Sim.  483;  WilliamB  v 
Williams.  3  Mer.  159;  Green  v.  Flog- 
hamb,  1  Sim.  &  D.  3^;  Yovatt  v.  Win- 
j-ard.  I  J8c.  &  Walk.  394;  Prince  Albert 
V.  Strange,  1  Mac.  &  G,  i^;  Lewi 
Smith,  1  Mac,  &  G.  417;  William 
Prince  of  Wales,  33  Beav.  340;  Davles 
V.  Clough, 8  Sim.  162;  Goodalt  v.  Good- 
all,  16  Sim.  3:6,  Complainant  in  Pea- 
bodv  V.  Norfolk,  98  Mass.  45a,  had 
buift  a  mill  and  furnished  it  wiih  ma- 
chlnerj  invented  by  himself  for  manU' 
factuHifg  cloih  by  a  secret  process.  Ar 
engineer  in  his  employ,  who  had  con 
tracted  not  to  give  information  con 
cerning  the  machinerj',  but  to  preserve 
the  process  a  secret,  was  enjoined  from 
violating  his  contract. 

So  a  party * 

using 


Salomon  : 


in  the  a 
N.J.  Eq.  400. 

An  injunction  to  prohibit  defendants 
from  making  known  where  or  from 
whom  complainant  buys  his  materials, 
and  to  -whom  he  sells  his  goods,  or  Uie 
prices  at  which  he  buys  or  sells,  de- 
nied. An  agreement  by  an  employe  to 
that  effect  may  well  be  regarded,  in  the 
absence  of  anything  to  the  contrary  In 
its  terms,  as  limited  In  iU  obligation  to 
the  term  of  his  service.  Salomon  v. 
Hertz,  40  N.  J.  Eq.  4O0. 

FldnclUT  Trait. — An  agent  or  «ub- 

Si:nt  who  uses  the  inrormatlon  he  has 
talned  In  the  course  of  his  agency  as 
a  means  of  buying  for  himself  will  be 
compelled  to  convey  to  the  principal. 
Plalntiiis,  as  warehousemen,  were  occu- 
be   enjoined    from     pving  premises  of  which  the  lease  was 
_  lode  of  compounding     about  to  expire,  and  were  negotiating 

medicine  not  protected  by  a  patent  with  the  lessor  for  a  renewal  at  a  re- 
when  he  has  acquired  the  knowledge  duced  rental.  Defendant,  A,  was  their 
by  a  breach  of  contract  or  faith  on  the    clerk  or  agent,  and  had  access  to  their 

Sari  of  his  informant.  Morrison  v.  l>oaks  and  papers  and  knowledge  of 
loat,  9  Hare  355.  their  business,  and  pending  the  plain- 

An  injunction  will  be  granted  against  tiffs'  negotiation,  without  their  knowl- 
the  use  by  the  seller  of  a  trade  secret  or  edge,  applied  to  the  lessor  and  obtained 
secret  recipe  for  manufacturing  when  a  lease  of  (he  premises  for  himself  and 
the  vendor  has  entered  into  an  agretj,  the  defendant,  R,  who  had  notice  of  the 
ment  not  to  use  the  same  In  his  busf-  facts.  In  an  action  to  compel  the 
nesB.  Bryson  v.  Whitehead,  1  Sim.  &  transfer  of  the  lease  an  application 
Stu.  74;  Benwell  v.  Inus,  14  Beav.  307;  made  upon  the  above  facts  for  an  in- 
Vlckery  v.  Welch,  10  Pick.  (Mass.)  junction  pendente  lite  to  restrain  the 
513;  Peabody  v.  Norfolk.  98  Mass.  451;  defendant  from  proceeding  to  recover 
Salomon  v.  Herlz,  40  N.  J.  Eq.  400;  the  premises  was  refused.  Held^  that 
Jarvis  13.  Peck,  10  Paige  (N.  Y.)  iiS;  the  injuncttonshouldhavebeengranted. 
Taunton  Mfg.  Co.  v.  Cook,  Boston  L.     Gower  w.  Andrew,  59  Cal.  1 


Rep.  547. 

An  Injuncuon  may  oe  aiioweu  hi  re- 
strain defendants,  who  were  lately  em- 
ployed by  complainant,  from  using  in 
their  owii  factory  or  divulging  to  other 
persons  certain  secrets  used  by  com- 


i.  Rep.  143.     See  Tozer  v.  Hutchin- 
ion,  I  Hannay  (N.  Brunswick)  ™. 
a.  Stanton  -o.   Allen,  5  Den,  (N.  Y.) 
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INJUNCTIONS. 

40.  Ii^aiiotions  Between  Partnen. — A  court  of  equity  will  enjoin 
a  partner,  during  the  continuance  of  the  partnership,  from  any 
act  injurious  thereto,  as  by  endorsing  notes  to  the  injury  of  the 
firm,  or  violating  the  rights  of  his  copartners  in  other  respects, 
although  a  dissolution  of  the  firm  may  not  be  intended.*  But 
an  injunction  will  not  be  granted  upon  slight  or  unimportant 
grounds.  Therefore,  mere  infirmity  of  temper,  disputes  which, 
although  vexatious,  do  not  injure  the  business  of  the  firm,  will 
not  be  sufficient  cause.*  N-or  will  an  injunction  be  granted  where 
it  would  be  of  no  avail,  or  would  cause  great  injury  or  incon- 
venience beyond  the  exigence  against  which  relief  is  sought.' 

{a)  Granted. — If,  during  the  partnership,  a  partner  engages  in 
business  injurious  to  the  firm,  he  may  be  enjoined  from  continu- 

1.  Cropper  v.  Coburn,  2  Curt.  (U,  S.)  articles  of  partnerehip   which  has  not 

46s;    Marble  Co.  v.  Ripley,   10   Wall,  been  infringed  for  any  lengUi  of  time, 

(U.  S.)  339;  New  V.  Wright,  44  Mies,  where  Che  bill  does  not  pray  a  dissolu- 

202;    Miles  V.    Thomas.  9    Sim.   606;  tion  of  the  partnership.    Whether    the 

Greatrex  v.  Greatrei,  1   De  G.  &  Sm.  court  will  in  any  case  grantKiich  an  in- 

6gl;  It  Jur.  T052;  Marshall  ii.  Watson,  junction,  un lees  there  is  ground  for  and 

15   Beav.   i;oi;  Blackford    v.   Hawkins,  the  bill  prays  a  dissolution  of  partner- 

1  L.  J..  Cfi.  t4i;  Morison   v.  Moat,  11  ship.     Marshall  v.  Coleman,  a   Jac.  Il 

L.J.,N.S.  Ch.  248;  i6Jur.  331;  Hall  Walk.    266;    Forraan    v.  Hombray,   I 

V.    Hall,    13    Beav.    414;    Harrison   v.  Ves.  &  B.  339;  Loscombe  -a.  Ruegell,  4 

Armitage,  4  Madd.  143.      Charlton   v.  Sim.  8. 

Poulter,   19  VcB.   148;     Fairthorne    v.  A   partner   who   had   been   expelled 

Weston,  3  Hare  387.     A  partner  must  under  a   provision    in    the    arliclei  of 

act  in  good  faith  with  his  copartners;  partnership,   and   has   been   repaid  his 

and    courts    of    equity    in     enforcing  share   of  the   capital,   will   not   be  re- 

Chis    duty   do   not   require    the  wind-  strained   from  carrying  on  the  business 

ing  up  of  the  partnership  affairs.      In  on   his  own  account,  and  soliciting  the 

the  case   last    cited    it    is  said:  "If  a  old  customers  of  the  firm.     Walker  v. 

bill  would  in  no  case  lie  to  compel  a  Moltram,    19    Ch.    D.    355,  followed; 

man    to    observe   the   covenants    of  a  Dawson  v.  Beeson,  21  Ch.  £>.  504. 

partnership  deed  unless  the  bill  seeks  a  9.  Goodman  ti.   Whitcomb,  i  Jac.  & 

dissolution  of  the  partnership,  it  Is  ob-  W.  39a;    O'Bryan    v.   Gibbons,  a    Md. 

viou«   that   a   person   fraudulently   in-  Ch.  9.     And  see   Drury   v.  Roberts,  » 

clined  might  of  hin  own  mere  will  and  Md.  Ch.  157;  Moises  v.  O'Neill,  8  C.  E. 

pleasure  compel  his  copartner  to  sub-  Green  (N.J.)  207. 

mit  to  the  alternative  of  dissolving  a  .  Injunction     should   not   be    granted 

partnership    or   ruin   him   by    a    con-  when  all   the   equities   of  the   bill  are 

tinued  violation  of  the  partnership  con-  denied.     Wellman  ti.  Harker,  3  Or^. 

tract."  153. 

In    Mills    V.   Thomas,  9   Sim.   609,  rMere   temptations   to   the    abuse  of 

the   Vice   Chancbllor   said:     "The  piirtnership   effects   is   not  sufficient  to 

court  ou^t    to   interfere  between   co-  induce  a  court   to  grant  an  injunction. 

partners  whenever  the  act  complained  Glasslngton   v.  Thwaites,  i  Sfm.  &  S. 

of  is  one  that  tends  to   the   destruction  124;  i.  L.  J.,  Ch.  113. 

of  the  partnership  property, "  although  S.  Smith   u.  Fremont,  2  Swanst.  330. 

u  dissolution  was  not  sought.  As  where  two  persons  had   a  contract 

Injunction  was  granted  to  restrain  between  themselves  to  run  a  coach 
the  defendant,  who  had  removed  the  from  Bristol  to  London,  one  to  provide 
partnership  books  from  the  place  of  horses  for  one  part  of  the  route  and  the 
business,  from  keeping  them  at  any  other  for  the  remainder,  but  in  con- 
other  place.  Greatreit  v.  Greatrei.  i  sequence  of  the  horses  of  the  latter 
De  G.  &  Sm.  692;  11  Jur.  1052.  But  party  being  taken  on  execution  the 
see  Smith  v.  Jeyes,  a  Beav.  503.  former  was  required  to   furnish   horses 

An  Injunction  will  not  be  granted  to  for  the  entire  route  and  claimed  all  the 

restriun   the   breach  of  a  covenant   in  proceeds.    The  party   in  default  there- 

850 
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INJUNCTIONS.  B«wm  Itetam 

ing  the  same,  as  it  is  inconsistent  with  his  duty  aa  a  partner. "^ 

{b)  Misappropriation  of  Assets.— T\ni  representatives  of  a  de- 
ceased partner  may  enjoin  the  survivor  from  misapplying  the- 
funds  of  the  firm,  or  from  an  abuse  of  his  powers  in  the  disposi- 
tion of  such  property  to  the  injury  of  the  heirs.* 

(c)  Against  Third  Parties. — A  partner  may  obtain  an  injunc- 
tion against  a  copartner  and  a  third  party  who  are  doing  or  about 
to  do  an  act  injurious  to  the  credit  of  the  firm,  as  fraudulently 
to  accept,  make  or  endorse  negotiable  paper  in  the  firm  name,  but, 
for  the  use  of  one  of  the  members  thereof.* 

(d')  Where  a  partnership  is  formed  for  a  definite  period,  a  mem-> 
ber  of  the  firm  will  not,  before  the  expiration  of  that  time,  be 
permitted  to  sever  his  connection  with  the  firm  and  enter  into  a' 
new  partnership.* 

A  partner  who  has  agreed  to  conduct  the  business  of  the  firm 
at  a  particular  place  will  be  enjoined  from  conducting  the  same 
business  at  that  place  for  his  own  benefit.* 

(<•)  After  the  dissolution  of  a  partnership,  a  member  of  the  late 
firm  may  be  enjoined  from  misapplying  the  funds;*  or  a  mem- 
ber, not  authorized  to  settle  the  business,  from  interfering  with 
the  partnership  property.' 

upon  filed   a   bill   to   enjoin   the  other  lumber  from  limber  to  be  taken  from 

Iron)  using  hie  own  horses  on  the  entire  the     land     of     the     complainant,    the 

line,  but  the  court  refused  to  grant  the  defendant    to    have    the    control    and 

relief  ae  the  default  might  again  occur,  management  of  the  business,  it  tielngthe 

■    1.  Benton  v.  Wookej,  6  Madd.  367;  object   of  the   complainant  to  convert 

Long  ■v.  Majestre,  1  Johns.  (N.  Y.)  Ch.  his  timber  into  active  capital,  and  the- 

30^;  Anderson  If.  Wallace,  2  Wall. 540;  managing  partner   ceased   to    procure- 

Marble  Co.  If.  Ripley,  10  Wall.  (U.S.)  timber    from   complainant's   land,   but 

339"    New   11.    Wright,   44   Miss,   ioa;  obtained  it  elsewhere  and  from  others; 

Crapper  v.   Coburn,   i   Curt.    (U.  S.)  this  was  using  the  mill  in  a  manner  not 

461;;  Miles    ■v.    Thomas,    9    Sim.  606;  authorized  bj  the  contractor  partner- 

Fairthorne    v.    Weston,   3    Hare   387;  ship,  and  an  injunction  will  be  granted 

Marshall    v.    Watson,    2.^    Beav.  toi;  restraining  him  from  such  proceeding. 

Greatrei   11.   Greatrex,  i  De  G.  &  Sm.  New  -a.  Wright.  44  Mias.  loa. 

6q3-  BlackfoH  t».  Hawkins,  1  L.  J.,  Ch.  \.  Marshall  v.  Colman,  a   lac  &  W. 

141:  Hall  r.  Hall,  12  Beav.  414;  Mori-  366;   Harti   w.   Schroder,  8  Ve«.   317;, 

son    V.   Moat,  31    L,  J.,  N.  S,  Ch..248;  Deveau  v.   Fowler,   2   Paige   (N.  Tf  .> 

B.  c,  i6Jur.  321.  AfXi- 

The  court  will  restrain  a  purchaser  S.    Hood     t;.   Aston,     i    Ruse.    411; 

from  doing  acts  of  waste  and  destmc-  Jervis   v.   White,   7  Ves.  413;   Read  v. 

tion  and  will   restrain  a   partner  from  Bowers,  4  Bro.  C.  C.  441;  Williams  f- 

doing  an  intentional  serious  injury  to  Binglev,  2  Vern.  278. 

the  partnership  property.     Marshall  i'.  4.   England  ii.   Cushing,  8  Beav.  129;. 

Watson,  15  Beav.  501.  Buxton  v.  Liste,  3  Atk.   385. 

A  party  was  restrained  from  using  8.  Marshall  v.  Johnston,  33  Ga.  soo- 
the secret  of  compounding  a  medicine  <-  Deveau  v.  Fowler,  2  Paige  (K.. 
not   protected   bv  patent,  it  appearing  Y.)  400. 

that  the  secret  was  imparted  to  him,  to  T.   Smith  v.  Danvers,   5  Sandf.  669; 

hisknowledge,  in  breach  of  faith  or  con-  Crawford   v.    Alexander,  15    Ves.  138; 

tract.     MoriRoni'.  Moat,ai  L.J.,  N.  S.,  Smith  r.Jeyes,4  Beav.  ^03;   Marshall 

Ch.  248;  s.  c  ,  16  Jur.  32 1 ;  affirming  9  v.   Watson,  23   Beav.  joi  \   Williams  c. 

Hare  Z41;  E.  c-,2oL.  J„  N.  S..  Ch.  513;  Bingley,  2  Vern.   278;  Read  ».  Bowers, 

ijjur.  787.  4  Bro.  C.  C.  441;    Van  Rensseiaer  r. 

Complainant  and  defendant  formed  a  Emery.    9    How.     Pr.    (N.     Y.)   135, 

copartnership  for  the  purpose  of  sawing  Garretaon    ;■.   Weaver,    3     Edw.     (N- 
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B.t«Mn  TtMEM,  INJUNCTIONS, 

(/)  Covenants  made  by  one  or  more  members,  on  the  dissolu- 
tion of  a  finn,  not  to  carry  on  the  firm  business  will  be  protected 
in  equity  by  injunction.' 

(^)  Name  of  Firm. — When  the  entire  business  is  purchased, 
the  name  passes  with  the  assets,  and  a  surviving  partner  may  be 
enjoined  from  using  it.* 

(A)  Receiver. — Where  either  party  has  a  right  to  dissolve  the 
partnership,  and  the  agreement  between  the  parties  makes  no 
provision  for  closing  up  the  concern,  and  they  cannot  arrange  the 
matter  between  themselves,  a  receiver  may  be  appointed  by  the 
court.  The  property  being  thus  under  the  care  of  the  court,  an 
injunction  may  be  granted  to  prevent  a  partner  from  participating 
in  the  winding  up  of  the  firm.* 

Where  an  injunction  is  granted  to  preserve  the  property  of  a 
partnership  from  waste,  until  the  application  for  a  rev.eiver  can 
be  heard,  its  continuance  must  depend  upon  the  fate  of  the 
latter  application ;  if  the  receiver  be  refused,  the  injunction  must 
be  dissolved.* 

Y.)  Ch,  385;  Sutro  *.  Wagner,  8  holding  thernKWes  In  re&dlncM  to  do 
C.  E.  Green  (N.  J.}  38S;  Whitman  -o.  it,  and  on  one  occasion  at  icut  doing  It 
Robfnaon,  31  Md.  30.  So  one  member  for  lege  than  fanner  prices.  Httd,  &aX 
of  a  firm  after  Its  dUsolutlon  ma^  en-  an  injunction  should  Issue  to  restrain  B 
join  another  member  from  publishing  and  C  "from  soliciting,  doing  or  ob- 
letters  relating  to  the  firm  business  and  taining  any  worlc,  trade,  custom  or 
written  to  him  by  the  complainant,  teaming  business  for  or  from  anv  of  the 
Roberts  o.  McKee,  39  Ga.  161.  customers  orpersons"  who  had  fonncrlj 
But  where  a  partner  Is  enjoined  in  been  customers  of  A,  B  and  C,  Ul4 
general  terms  from  intermeddling  with  from  doing  anything  to  impair  or  injure 
the  property  and  effects  of  the  firm,  it  the  said  interest  and  good  will  in  said 
is  not  a  breach  of  the  Injunction  for  teaming  business.  Angler  v.  Webtier, 
him  to  give  a  confession  of  judgment  14  Allen  (Mhge.J  an. 
for  a  debt  hona  fide  due  to  a  creditor  I.  Banks  «.  Glbgoii.34  Beav.  566.  See 
of  the  firm  for  the,  purpose  of  enabling  Lewis  v.  Langdon,  7  Sim.  413;  Bin- 
such  creditor  to  obtain  a  preference  in  inger  v.  Clark,  60  Barb.  (N.  Y.)  113;  s. 
payment  by  levyine  upon  the  partner-  c,  10  Abb.  Pr.,  N.  S.  {N.  Y.)  364, 
ship  effects.  McCredie  v.  Senior,  4  But  where  a  firm  Is  dissolved  and  the 
Paige  (N.  Y.)  Ch.  17S.  retiring  partners  sell  and  transfer  to 
1.  Whlttakerw.  Howe,3Beav.383.  the  other  members  of  the  firm  all  the 
A,  B  and  C  were  wagoners  between  real  and  personal  property  of  the  firm, 
lloaton  and  Somerville,  having  several  hut  without  mention  of  the  good  will, 
stands  in  Boston.  B  and  C  sold  to  A  neither  the  continuing  partners  nor 
their  share  of  all  the  properly  used  in  their  assignees  can  so  use  tlie  old  firm 
the  business,  and  the  interest  and  good  name  as  to  give  third  persons  good 
will  in  the  business,  and  agreed  In  cause  to  believe  that  the  retiring  part- 
writing  not  in  any  manner  to  do  any-  ners  are  still  associated  therein,  if  such 
thing  which  should  In  any  wise  impair  belief  be  injurious  to  them  in  their  own 
or  Injure  said  interest  and  good  will,  business,  and  on  application  of  the  re- 
T)  and  C  afterwards  purchased  two  tiring  partners  the  use  of  the  firm  name 
Kther  stands,  already  used  by  other  in  such  case  will  be  enjoined.  Mc- 
ivagoners  near  the  stands  of  A,  and  Gowan  etc.  Co.  v.  McGowan,  aa  Ohio 
■.'■•tahliebed  wagons  there,  and  engaged  St.  170.  See  Williams  v.  Wilton,  4 
in  the  buslnesE  of  wagoners  between  Sandf.  (N.  Y.)  Ch.  380. 
Boston  and  Somerville,  and  carried  ».  Van  Rensselaini.  Emery,  o  How. 
merchandise  for  many  persons  who  Pr.  (N.  Y.)  131;;  Holden's  Aamra.  f>. 
formerly  employed  A,  B  and  C,butdid  McMakin,  1  Par.  (Pa.)  aja  See  Dunn 
not  solicit  such  business  otherwise  than  v,  McNaught,  38  Ga.  179. 
by  having  such  tlands  and  wagons  and  4.    Walker  v.   House,  4   Md.  Ch.  39^ 
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INJUNCTIONS. 


MnU  Corpontiom  ' 


41.  Private  Corporatioiu. — The  directors  and  managing  officers 
-of  a  private  corporation  are  clothed  with  a  double  character,  viz., 
agents  and  quasi  trustees.  Upon  this  tfust  relation  depend  the 
equitable  remedies  which  may  be  invoked  against  them  by  the 
corporation  or  its  stockholders.* 

(a)  When  Enjoined. — The  duties  of  such  officers  being  confi- 
dential, and  also  in  the  nature  of  a  trust,  a  court  of  equity,  in  a 
proper  case,  will  restrain  them  from  an  abuse  of  their  powers  or 
a  violation  of  duty.' 


See  WUliarotoi  v.  Wilson,  i  Blvid 
<Md.)  4t8. 

1.  In  £>  Partt  Chlfiendale,  4  De  G. 
M.  &  G.  53,  L.  J.  TuRNBfc  says: 
"  Altboi^h  directors  undoubtedly  stand 
in  the  position  of  agents  and  cannot 
bind  their  companies  beyond  the  limits 
-of  their  authority,  they  also  stand  in 
some  degree  in  the  potitlon  or  trustees, 
and  all  trustees  are  entitled  to  be  in- 
demnified against  expenses  hona  fide 
incurred  by  them  In  the  due  execution 
of  the  trust." 

In  Amc  V.  Cary,  81  N.  Y.  79,  it  is 
said:  "  The  trustees  may  be  treated  as 
agentB  of  the  bank.  In  re  German 
Mining  Co.,  37  Eng.  L.  &  Eq.  158; 
Belknap  v-  Davis,  19  Me.  ^.i;^;  Bedford 
R.  Co.  V.  Bowser.  48  Pa.  St.  39; 
Butts  V.  Wood,  38  Barb.  161;  Austen 
V.  DanieU,  »,  Den.  (N.  Y.)  299;  Oh* 
-etc.  R.  Co.  V.  McFherson,  35  Mo.  13. 
And  for  any  misfeasance  or  malfeas- 
ance causing  damages  to  the  bank, 
they  are  responsible  to  it."  See  Bap- 
tist Congregation  v.  Scannel,  3  Grant 
(Pa.)  Cas.  ^. 

S.  Hawes  -v.  Oakland,  14  Otto  (N. 
S.)  450;  Colman  v.  Eastern  Counties 
R.  Co.,  lo  Beav.  1 ;  Atty.  Gen.  t>.  Great 
N.  R.  Co.,  I  Dr.  &  Sm.  154;  Bagshaw 
V.  Eastern  R.  Co.,  7  Hare 


IF.  Johnson,  1  Stock.  (N.J.)  401;  Cen- 
tral R.  Co.  V.  Collins,  40  Ga.  5S2; 
Fraser  v.  Whalley,  3  Hem.  &  M.  10; 
Frostburg  Building  Asso.  v.  Stark,  47 
Md.  338;  Mozlev  V.  Alston,  \  Ph.  798; 
Simpson  V.  Westminster  P.  H.  Co.,  8 
H.  L.  717;  Stewart  i;.  Erie  etc.  Transp. 
Co.,  17  Minn.  373;  Gifford  v.  N.  J.  etc. 
Co.,a  Stock.  (N.  J.)  121;  Dummeri;. 
Cliippenham,  14  Ves.  245;  Wlsuree  if. 
First  CongregaUonal  Church,  14  Ohio 
St.  31;  Attv.  Gen.  I'.  Mayor,  i  Bligh,N. 
S.  331;  James  etc.  Co.  v.  Anderson,  12 
Le%h(Va.)  378;  GarUide  v.  East  St. 
Louis,  43  III.  47;  Ware  v.  Regents  etc. 
•Co.,  3DeGex   iw;    Stewart  v.    Little 


M.R.  Co.,  14  Ohio  353;  Hill  V.  Par 
rish,  14  N.  J.  Eq.  380;  Thompson  v. 
Tammany  Soc.,  17  Hun  {N.  Y.)  305; 
Webb  -v.  Ridgely,  38  Md.  364;  Brown 
r.  Pac.  etc.  Co.,  j  Blatch.  (U.  S.)  515; 
Reed  V.  Jones,  6  Wis.  680. 

The  general  principle  is  well  estab- 
lished that  stockholders  may  protect 
their  individual  rights  in  corporate 
property  and  prevent  by  equitable  ac- 
tion misappropriation  of  funds,  un- 
authorized issue  of  shares,  a  refusal  bj' 
directors  or  a  majority  of  stockholderA 
to  defend  suits,  and,  in  fact,  any  de- 
parture from  the  chartered  purposes  of 
a  corporation  which  ia  an  injury  to 
thero.  Central  R.  Co.  v.  Collins,  40 
Ga.  583;  Kent  v.  Qiiiclcsilver  Mining 
Co.,78N.   Y.   159;  E.  c,   13   Hun   (N. 


302;  Dodge  V.  Woolsey,  18  Ho? 
S.)  331;  Chetlain  -u.  Republic  Life  Ins. 
Co.,  S6  III.  320;  Faulds  v.  Yates,  57  III. 
416;  Terwilliger  v.  Great  Western  etc. 
Co.,  59  111.  349;  Kellev  "v.  Mariposa  etc. 
Co.,  14  Hun  (N.  Y.)"632;  Underwood 
■0.  New  York  etc.  R.  Co.,  17  How.  (N. 
Y.)  Pr.  .S37;  Hazard  v.  Durant,  11  R. 
I.  igj;  March  v.  East.  R.  Co^  40  N.  H. 
567;  s.  c,  43  N.  H.  515;  Sears  t;.  Hotch- 
klss,  25  Conn.  175;  Pratt  v.  Pratt,  33 
Conn.  446;  Kean  v.  Johnson,  t  StocK. 
(N.  J.)  40 1  i  Lauman  v.  Lebanon  Valley 
R.  Co..  30  Pa.  St.  46;  Taylor  v.  Miami 
Exp.  Co.,  ;  Ohio  163;  Platteville  v. 
Galena  etc.  R.  Co.,  43  Wis.  491;  Tip- 
pecanoe Co.  -v.  Lafavelte  etc.  R.  Co., 
CO  Ind.  86;  Rogers  -v.  Lafayette  etc. 
Works,  52  Ind.  297;  Stewart  r.  Erie 
etc.  Transp.  Co.,  17  Minn.  373;  Dodge 
■V.  Woolsey,  18  How.  (D.  S.)  331; 
Brewer  v.  Boston  Theatre  Co.,  104 
Mass.  378. 

Where  the  Injury  about  to  be  done 
an  individual  by  the  unlawful  act  of  a 
corporation  will  be  irreparable,  injunc- 
tion is  the  proper  remedy,  and  this  rule 
extends  to  acts  outside  of  as  well  ac. 
within  its  ordinary  business.  Big  Moun- 


ib.Google 


Privftt*  CwpoMtlou . 


tain  etc.  Co.'s  App.,  54  Pa.  St.  ,j6i; 
Bonaparte  i'.  Camden  etc.  R,  Co., 
Baldw.  (N.  J.)  231;  Black  v.  Del.  etc. 
Canal  Co.,  9  C.  E.  Green  (N.  J.)  45^; 
Sondford  V.  Catawissa  etc.  R.  Co.,  ii 
Pa.  St.  378;  Frederick  v.  Groehon,  36 
Md.  436. 

BnKllili  AntlUHlUM.— Atty.  Gen.  v. 
Great  North  R.  Co.,6  Jur.  N.  S.  1006; 
Atty.  Gen.  v.  UayoT  etc.,  1  Mylne  & 
C.  171;  Spencer  v.  London  etc.  Rt.,  8 


INJUNCTIONS. 


Sim 


'93- 


No  person,  natural  or  artificial,  has  a 
right,  directly  or  indircctiv,  to  cover  his 
neighbor's  land  with  mining  debris, 
sand  and  gravel,  or  other  material,  so 
as  to  render  it  volueless.  Robinson  v. 
Black  Diamond  etc.  Co.,  57  Cal.  412; 
Potter  I'.  Froment,  47  Cal.  165;  Rich- 
ardson V.  Kier,  34Cn].  63;  Courtwright 
v.  Bear  River  Ditch  Co.,  jo  Cal,  573, 

In  a  proper  case  an  injunction  may 
be  granted  to  restrain  the  negligent  ei- 
ercise  of  the  corporate  powers  in  erect- 
ing works  and  in  carrying  on  the  cor- 
porate business.  Biscoe  v.  Great  East. 
Ry.,  L.  R.,  16  Eq.  636;  Prime  w. 
Twenty-third  St.  R.  Co.,  i  Abb.  N. 
as.   {N.   Y.J  63:    St.  Louis  v.  Weber, 


Broome  Co.,  25  N.  Y.  312;  Dows  v. 
Chicago,  II  Wall.  (N.  Y.)  108;  Doug- 
lass V.  Harrisonvilie,  9  W.  Va  162; 
Brooklyn  v.  Meserole,  26  Wend.  (N. 
Y.)  132;  Bojle  1/.  Brooklyn,  71  N.  Y. 
i;  Ewing  v.  St.  Loui^  5  Wall.  413; 
Minn.   Linseed  Oil   Co.   v.  Palmer,  20 


161;  a.  c,,8  Am,  &  Eng.  Corp.Cas.  249. 

A  dissenting  stockholder  may  have 
injunction  to  restrain  the  corporation 
from  using  its  powers  or  funds  for  an 
unauthorized  ptirpose  or  from  creating  a 
monopoly.  Stewart  v.  Erie  etc.  Transp. 
Co.,  17  Minn.  372;  Mozley  v.  Alston,  i 
Ph.  798:  Simpson  v.  Westminster  P. 
H.  Co.,  8  H.  L.  717;  Keanii.  Johnson, 
t  Stock.  [N.  J,J  401;  and  nee  Gilford  v. 
New  Teraey  ft.  &  T.  Co.  171. 

If  the  managers  of  a  corporation  are 
alxmt  to  engage  in  an  enterprise  not 
contemplated  by  the  charter  or  to  apply 
{Is  funds  to  other  purposes  than  those 
specified  in  it,  a  court  of  equity'  will  in- 
terfere by  Injunction.  Smith  v.  Bangs, 
15 111.399;  Simpson  7'.  Denison,  10  Hare 
51;  Benman  v.  Rufford,  6  Eng.  L,  & 
Eq.B.lo6;  Cherokee  Iron  Co. f. Jones, 
J!  Ga.  276;  Cohen  v.  Wilkinson,  1  Mac. 
&  G.  481;  Bagshaw  v.  Eastern  Union 
R.  Co.,  7  Hare  114;  Bemani'.  Rufford,  6 


Eng.  L.  &  Eq.  R.  106;  Coleman  ;-. 
Eastern  CountJes  R.  Co.,  10  Beav.  1, 
So  a  court  of  equitj*  will  interfere  by  in- 
junction where  public  ofEcere  under 
claim  of  right  are  proceeding  illegally 
to  impair  the  rights  or  injure  the  prop- 
erty of  individuals  or  corporations,  or 
when  Jt  is  necessary  to  prevent  a  — ''' 


6Palge(N.Y.)83;  Oakley t-. Williams- 
burgh,  6  Paige  (N.  Y.)  262;  Belknap  v. 
Belknap,  2  Johns.  (N.  Y.)  Ch.  463: 
Ferwin  ti.  Lewis.  4  tAy\.  &  C.  149. 

A  stockholder  is  entitled  to  aninjunc- 
tion  to  restrain  the  officers  of  a  bank 
from  the  continued  commission  of  acts 
contrary  to  law  and  which  may  endan- 
ger Its  charter,  though  the  affidavits 
leave  the  truth  of  the  charges  in  doubt. 
In  such  cafe  the  injunction  can  wort  ni~ 


injury. 


Manderson 


Commercial 


Bank.  18  Pa.  St.  379. 

A  bill  praying  for  an  injunction  and 
a  receiver  must  show  absolute  neceasitv 


subsequent  restoration  would  afford  no 
adequate  compensation.  Frostbuig 
Building  Assoc,  n.  Stark.  47  Md.  338; 
Hawes  V.  Oakland,  14  Otto  ( U.  S.)  4.S0. 

Where  a  stockholder  brings  tlie  suit 
there  must  be  shown,  first,  some  ac- 
tfcn  or  threatened  action  of  the  ofEcers 
named  t>eyond  the  authority  conferred 
on  them  by  (lie  charter;  or,  second,  such 
fraudulent  transaction  completed  or 
contemplated  by  the  managers,  in  con- 
nection with  some  other  party  or 
among  themselves,  or  with  other  share- 
holders, as  will  result  in  serious  Injur}' 
to  the  corporation  or  to  the  interests  of 
the  other  shareholders;  or,  third,  where 
the  board  of  directors  or  a  majority  of 
them  are  acting  for  their  own  interest 
in  violation  of  the  rights  of  other  stock- 
holders; or,  fourth,  where  a  majority  of 
the  stockholders  themselves  are  unlaw- 
fuily.  In  the  name  of  the  corporation, 
pursuing  a  course  in  violation  of  the 
rights  of  other  stockholders.  Hawes 
T'.  Oakland,  14  Otto  ( U.  S.)  460. 

Rule  94  of  the  supreme  court  of  the 
U.  S.  requires  each  complaint  filed  by 
a  stockholder  for  relief  In  such  case  to 
state  that  the  plaintiff  was  a  stock- 
holder at  the  time  of  the  transaction, 
etc.,  that  the  suit  is  not  collusive,  and 


he  desires  on  the  part  of  the 
managing  directors,"  etc. 

Where   the   relief   sought   it  purely 


ib.  Google 


MvMta  OorpivatimH. 


INJUNCTIONS. 


?riTato  OorpontloM, 


A  board  of  directors  or  a  majority  of  stockholders  cannot 
deviate  from  the  original  undertaking  against  the  dissent  of  the 
remaining  stockholders,  and  where  such  deviation  is  attempted, 
a  court  of  equity  will  restrain  the  wrong.* 


court  of  equity  will  not    Uted,  but  real   and   persisted  in,  aflcr 

..._ ..._.__  !_. —      earnest  efforts  to  overcome  It."    Hawes 

v.  Oakland,  104   U.   S.   450;  Dodge  v, ' 
Woolsey,  18  How.  (U.  S.)  331;  Fobs  v. 

HarbottJe,  a  Hare46i;  Mozley  T..    Als- 
ton, I  Ph,  790;  Gray  v.  Lewis,  L.  R.,  ti 
Ch.   App.   1035;   MacDougall   v.  Gar- 
-,  1  Ch.  Div.  13;  March   v.  Eastern 


prevendi 

continue  or  make  perpetual  an  injunc' 
tion  after  the  cause  lor  which  it  was 
granted  tias  been  removed  and  dam- 
ages to  the  rlghCg  of  the  plaintiff  no 
longer  exist.  Wis  well  i>.  First  etc. 
Church,  14  Ohio  St.  33. 

An  injunction  will  not  be  granted  *~ 


stay     the     construction    of    a    public  R.  Co.,  40  N.  H.  5^;  Peahody  v.  Flint, 

thoroughfare  unless  it  is  manirest  that  6  Allen  (Mass.)  «i;  Brewer   v.   Boston 

both  the  company   in  constructing  its  Theatre,    ro4    Mass.    378;    Heney    i'. 

works  is  transcending  its  charter  and  Veazie,  24  Me.  9;  Samuel  v.   Holladay. 

that  the  party  injured  cannot  be  ade-  i  Woolw.  (U.  S.)  400;  McAleer-:'.  Mc- 

quately     compensated      in      damages.  Murray,  58  Pa.  St.  126;  Allen  v.  Curtis.. 


:.  Co., 
ittle  M 

1.  Benian  v.  fttTfford,  i  Sim.  (N.  S.J 
564;  Sears  v.  Hotchkiss,  aj  Conn.  171; 
wUwell  V.  First  etc.  Church  14 
Ohio  St.  31 ;  Simpson  w.  West- 
minster P.  H.  Co.,  8  H.  L.  717;  M02- 
ley  V.  Alston,  i  Ph.  798;  Kean  v. 
JohfiBon,  I  Stock.  iN.  J.)  401;  Stew- 
art I*.  Erie  etc.  Transp.  Co.,  17  Minn. 
373;  'Gifford  ti.  New  Jersey  etc.  R.  Co., 
2  Stock.  (N.  J.)  171;  World  Mut.  Ins. 
Co.  -o.  Bund  "Hand  in  Hand,"  47  How. 
Pr.  CN,  V.)  37;  Smith  v.  Bangs,  ic  III. 
400;  111.  etc.  R.  Co.   -    ^'-^   "  "' 


(Mass.)  34;  Greaves  v.  'Gouge,  60  N.  Y. 
154;  Tuscaloosa  Mfg.  Co.  v.Cox,68- 
Ala.  71.  See  further  to  the  same  effect. 
Dimpfell  V.  Ohio  etc.  R.  Co,  no  U.  S. 
209;  Merchants  &  Planters'  Line  f. 
Waganer,  71  Ala.  581;  s.  c,  5  Am.  & 
EnK.  Corp.  Cas.  102. 

Where  a  corporation,  by  contract  not 
impeached,  acquires  a  majority  of  the 
capital  stock  of  another  corporation, 
and  through  the  control  thus  acquired 
elects  new  directors,  and  the  latter  cor- 
poration fails  to  fulfil  its  part  of  the 
contract,  the  stockholders  of  the  former 
company,  on  the  sole  ground  that  the 
'    '■  highly   detri- 


CoriT,   19  III.  acts  of  such  directors 

"      mental  to  the  propert; 

_,__.  the  company,  will  not  be  entitled  to  a. 

In  Detroit  v.  Dean,  106  U.  S.   537;  s.  injunction  against  their  further  acting 

CiAm.  &Eng.   Corp.   Cas.   317,  the  as  direclors   and   officers,  and  the  ap- 

court  observes:   "A  single   stockholder  pointment  of  a  receiver  of  the  property, 

in  a  corporation   has   undoubtedly   the  Converse  ti.  Dimock  (N.  Y.),  6  Am.  & 

same  right  to   institute   legal   proceed-  Eng.  Corp.  Cas.  418. 
ings  against  the  corporation  for  the  pro-         In  Kean  u.  Johnson,  I  Stock.  (N.  J.> 

tection   of  his   individual   rights  thai  a  401.     It   is  said    (p.  408):  "Nothing  is 

third  party  not  a  stockholderpossesses;  more  certainly   settled   than   that  any 

but  when  he  resorts  to  such  proceedings  fundamental  alteration  of  a  charter,  c 


o  protect,  not  simply  such  interests, 
but  the  property  and  rights  of  the  cor- 
poration against  the  action  or  threat- 
ened action  of  third  parties,  thus  aS' 
Burning  duties  properly  devolving  upon 
its  directors,  he  must  show  a  clear 
breach  of  dut^  on  their  part  in  neglect- 
ing or  refusing  to  act  in  the  matter, 
amounting  to  such  grossly  culpabli 
duct  as  would  lead 
to  him  if  he  were  n 


materia!  deviation  from  or  extension  o 
a  road  in  the  case  of  road  companies. 
interferes  with  the  rights  of  the  corpo- 
rators, and  no  majority,  however  large. 
ipel  any  individual  stockholder 


to  submit," 

The  leading  case   on   this   subject  i>. 

Natusch  V.  Irving.  Appendix   to  Gow 

on  Partnership,  where  the  partners  in  it 

rremediable   loss    joint  stock  association   had   offered  to 

'"-  '--  bring    pay  back  all  that  the  plainliff  had  paid. 
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Tri«t«  Corpomtioiii.  INJUNCTIONS.  FUnte  CarpontiOBa. 

The  jurisdiction  of  equity  over  the  property  of  corporations 
effected  with  a  trust,  applies  to  ecclesiastical  as  well  as  to  lay 
<:orporations.' 

An  injunction  will  be  granted  to  prevent  the  franchise  of  a 
corporation  from  being  destroyed,  as  well  as  to  restrain  a  party 
from  violating  it  by  attempting  to  participate  in  its  exclusive 
privileges.*  Where  a  corporation  have  the  power  of  doing  an 
act,  at  their  discretion,  equity  will  not  interfere  with  the  lawful 
exercise  of  the  discretion.     It  must  infer  fraud  to  interpose.' 

A  United  States  circuit  court  cannot  interfere  by  injunction,  at 
the  instance  of  a  corporation  organized  under  the  laws  of  another 
State,  and  prevent  any  necessary  step  from  being  taken,  under 
the  statute  of  the  State  in  which  such  court  is  located,  in  the 
creation  of  a  corporation  bearing  the  same  name  as  the  foreign 
corporation.* 

{^)  Expulsion. — The  chancellor  may  perpetually  enjoin  a  cor- 
poration from  expelling  a  member  on  account  of  particular  acts 
-of  his,  alleged  to  be  in  violation  of  its  constitution;'  and  where 

hold  hie  asEOciates  to  the  specified  pur-  mation  we  find  that  it  states  that  which 
poses  while  the  partnership  continues,  beyond  all  doubt  would  constitute  a 
jind  not  to  rest  upon  indemnities  with  great  abuse  of  this  property,  and  there- 
respect  to  which  he  had  not  contracted  fore  a  breach  of  tniat.  Nothing  tnor« 
to  engage  in."  is  required  to  bring  the  case  wilhln  the 
If  the  managers  of  a  corporation  are  juriiuiictjon  of  the  court  of  chancery." 
about  to  engage  in  an  enterprise  not  9.  Osbom  v.  Bank  of  U.  S.,9  Wheat, 
contemplated    by    the    charter,   or    to  {U.  S.)  ^38. 

apply  its  funds  or  credit  to  other  pur-  S.  Semmes  v.  Columbia,  19  Ga.  471. 
poses  than  those  specified  in  It,  a  court  Botlce. — Though  the  operations  of 
of  equity- will  interfere  by  Injunction,  lai^e  companies  ought  not  ordinarfly  to 
Smith  v.  Bangs,  15  II].  400;  III.  etc.  R.  bearrestedby  injunction  without  notice, 
Co.  II.  Cook,  29  111.  537.  yet  it  Is  a  matter  resting  in  the  sound 
The  directors  of  a  trading  corpora-  discretion  of  the  court,  and  if  a  master 
tion  may  t>e  restrained  from  mismanag-  allows  such  an  injunction  without 
ing  Ihe  business  of  the  corporation  notice,  the  chancellor  will  not,  of  course, 
or  wasting  its  funds.  Sears  i>.  Hotch-  dissolve  it,  though  he  might  have  eicer- 
hiss,  25  Conn.  170.  cised  the  discretionary  power  differ- 
Where  a  mutual  life  Insurance  com-  ently.  Perkins  v.  Collins,  3  N.  J.  Eq, 
pany  had  entered  into  a  contract  with  (2  Green)  482.  See  Capner  v,  Flem- 
thc  defendant,  a  social  corporation,  to  ington  Mining  Co.,  3  N.  J.  Eq.  (2 
insure  all  of  its  members,  etc.,  and  to  Green)  467. 

grant  to  the  defendant  certain   commis-  4.  iJehigh  Valley  Coal  Co.  v.  Hamb- 

sions  and  allowances  for  procuring  bus-  Icn,  8  Am.  &  Eng.  Corp.  Cas.  (111.)  afti- 

iness,  the  contract  to  continue  as   long  E.  Society  of  Italian   Union   etc.  f. 

as  a  single  policy   remained  in   force.  Montcdonico    (K\'.},   4    Am.    &  Eng. 

After  the   defendant   had   eifected  in-  Corp.  Cas.  22.     Telegraph  Co.  v.  Dav. 

Kurance  on  about  1,500  of  itK   raemberG  enport,  97  U.  S.  369;  Sloman  ir.  Bank 

it   sought   to   transfer    its   business   to  of  England,  14  Sim.  475;   Tohnson  i'. 

another  Insurance  company,  and  under  Renton,  L.   R.,  9  Eq.    181;    Taylor    r. 

the  facts  set   forth   in   the  opinion  was  Midland  R.  Co.,  29  L.  J.,  Ch.  711;  s.  c.. 

enjoined  from  doing  so.      World   Mut.  8   H.  L.   C.  751;   Cottam   v.    Eastern 

etc.  Co.  w.  Bund  "Hand   in   Hand,"   47  Counties  R.  Co.,  i  J.  &  H.  243. 

How.  (N.  Y.)  Pr.  37.  But  an  injunction  will  not  usually  be 

1.  Aitv.  Gen.  V.  St.  John's   Hospital,  granted   to  restrain   the   unlawful  dto- 

i  De  G.J.  &  S.  6ii;  ParTf.  Atty.Gen.,  ^anchisement  of  a  member  of  a  corpo- 

8  CI.  &  Pin.  409.     In  the  latter  case  it  ration.     Fisher  v.  Board  of  Trade,  80 

iBsaid  fp.  433):  "Looking  at  the  infor-  III.  85;  Baxter  f.  Board  of  Trade,  83 
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FriTkt*  Ctdipantloiu.  INJUNCTIONS.  FriTsta  Corpantioof- 

a  corporation  has  been  enjoined  from  expelling  a  member,  but 
proceeds  to  expel  him  in  disregard  of  the  injunction,  it  is  not 
only  liable  to  the  court  for  contempt,  and  to  the  injured  member 
for  damages,  but  the  act  of  expulsion  is  also  null  and  void,' 

(c)  Election  of  Officers. — A  bill  in  equity  for  an  injunction  can- 
not be  maintained  for  the  purpose  of  determining  the  question 
of  the  contested  election  of  directors  of  a  railroad  company.* 

III.  1471  Sturges  V.  Board  ofTrade,  86  hibit.  Webb  i^.  Rldgely,  38  Md.  364. 
{II.^i;Greggi'.MBGsacbusettB  Medical  Where  an  injunction  was  sought  to 
Society,  i[l  Mass.  185;  Thompson  v.  prevent  certain  holders  of  stock  from 
Taramanj- Soc,  17  Hun  (N.  Y.)  30s;  transferring  their  shares,  or  from  voting 
Rorke  II-  RuBieil,  2  Lans.  (N.  Y,)  144;  thereon  at  the  next  election  for  direct- 
Van  Ranst  V.  New  York  College,  4  ore,  to  be  held  three  days  after  the  bill 
Hun  (fJ.  Y.)  630.  But  eee  Fisher  11.  was  filed,  the  injunction  was  denied,  a> 
Keane,  L.  R.,  11  Ch.  Div.  353.  it  might  change  the  result  of  the  dec- 
1.  Society  etc.  I'.  Moiitedonico  (Ky.),  tion  and  consequent  control  of  the 
4  Am.  &L  Eng.  Corp.  Cas.  21.  companv's  bOsiness,  and  would  deprivi; 
Hiltiard  on  Inj.,  p.  176,  says:  "Where  Ktockholders  of  the  right  to  vole  with- 
an  injunction  is  issued  to  restrain  indt-  out  giving  them  an  opportunity  to  bc 
viduale  from  particular  acts  /»  faii  a  heard.  Hilles  v.  Parrish,  14  N.  J,  Eq. 
violation  of  the  order  by  them  will  380.  Where  il  is  not  claimed  that  th*- 
render  them  liable  for  a  contempt,  and  plaintiff  will  be  deprived  of  any  pecun- 
also  render  the  act  voidabie  as  between  iary  advantages  by  the  admission  of 
all  parties  to  the  act.  as  well  as  those  new  meitibers  an  injunction  tnny  be  de- 
claiming under  it  who  are  chargeable  nicd.  Thompson  w.  Tammany  Soc.,  17 
with  notice,"  ciViV  Taylor  t/.  Hopkins,  Hun  (N.  Y.)  305. 

40  111.  442.  ChftBRS    Of    CoTporaM    Pow«n.-^An 

1.  New  England  Mut.  Life   Ins.  Co.  injunciion    will     not    be     allowed     to 

I'.  Phillips,  13  Am,  &  Eng.  Corp.  Cas.  restrain  a  corporation  from  applying  lo 

(Mass.)  104.  the    legislature    for    a    change    of    its 

Oorporata  Blectloiii. — An  election  of  powers   upon  the   ground   that  in  the 

directoreofa  corporation  of  less  than  opinionof  the  complainingshareholders 

one  half  of  the  shares  of  a  corporation  the   proposed  legislation  Is  £iipedlcnt. 

was  held  to  be  valid,  where  the  other  In  re  London,  Chatham  &  Dover  Ry. 

stockholders  were  enjoined  from  voting  Arrangement   Act,   L.   R.,  5   Ch.  671. 

on   their   shares.     Brown   t'.  Pac.   etc.  But  where  it  is  attempted  to  use  corpo- 

Co.,  s  Blalchr.  (U.  S.)  525.  rate  funds  for  defraying  the  expenses  of 

A  stockholder  may  bring  an  action  such  an  application,  and  for  procuring 

against   a  corporation  to   procure   the  an  extension   of    the   bu»ines!>   of   the 

cancellation  of  certain  stock  alleged  to  company  beyond  the  legitimate  objects 

have  been  issued  without  lawlul  author-  for  which  it  was  constituted,  an  injunc- 

ity,  and  to  restrain  the  holders  of  such  tion  may  be  allowed  at  the  suit  of  the 

>«tock  from  voting   ihereon.     Wood  v.  shareholders  to  prevent  such  improper 

Church   Building    Ass'n,   63    Wis.    9.  diversion   of   the    funds.      Stevens    v. 

But  where  no  steps  have  been  taken  to  South    Devon    R.   Co.,    iS    Beav.  48; 

declare  the  excess  of  stock   void  a  pre-  Munt   v.  Shrewsbury  R.  Co.,  13   Beav. 

liminary  injunction  will  not  be  granted  i;   Simpson   T'.  Dcniion,  10   Hare  62; 

to  prevent  a  stockholder   from   voting  Spackman    i'.    Lattimun-,    3    Gif.   \(k 

thereon.     Reed  i.  Jones,  6  Wis.  680.  Vance   f.  East   Lancashire   R.  Co..  3 

Where  the  bill  charged  that  transfers  Kay  &  J.  50;  Great  Western  R,  Co.  :■. 

of  stock  had  been   fraudulently  made  Rushout.   5   De  G.  &   Sm.  290;  Atty. 

for   the   purpose   of  fraudulently  con-  Gen.  r.  Commissioners  of  Kingstown,  1 

trolling  an  election  to  certain  persons,  R.  7   Eq.  383;  Telford   v.  Metropohtan 

"as  appears  from  a  list  of  the  stock-  Board  of  Works,  L.  R.,  13  Eq.  574. 

holdere  furnished"  by  the  president  (a  Hargsr.— The  articles  of  association 

defendant),  and  praying  for  an  Injunc-  of  a  company  prohibited  the  union  or 

lion  against  voting  on  said  stocli,  the  consolidation  of  the  compatiy  with  any 

court    held    that    injunction    was    the  other,  without  the  consent  ofa  majority 

proper  remedy,  and   the  list  above  re-  of  the  stockholders.     In  such  a  case  a 

ferred  to  need   not  be  filed  as  an  ex-  mei^er   of   the    company   in    .inother, 
!t57 
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id)  Ultra  Vires. — A  court  of  chancery  will  interfere  to  prevent  a 
disposition  of  the  property  of  a  corporation  for  other  than  cor- 
porate purposes,  or  in  any  way  exceeding  the  legitimate  scope  of 
their  authority.^ 

{e)  Corporate  Name. — A  corporation  may  acquire  a  property 
right  to  the  use  of  a  pame,  other  than  its  original  corporate  name, 
as  a  trade  mark,  or  as  incidental  to  the  good  will  of  a  business, 
as  well  as  an  individual;  and  if  it  has  acquired  such  a  right,  it 
cannot  be  deprived  thereof  by  the  assumption  of  such  name  sub- 
sequently by  another  corporation,  whether  the  latter  selects  its 
name  by  the  act  of  corporators  who  organize  under  the  general 
laws  of  the  State,  or  the  name  is  selected  for  it  in  a  special  act 
by  a  l^islative  body,* 

■without  the  consent  of  the  stockhold-  the  director*  of  a  corporation,  who  on 

erg,   \%,  as  lo  those  who  do  not  agree,  charged   with   issuing   itieeii   stock  in 

utterly    bej'ond     the     powers    of    the  excess  of  the  actual  capital,  should  not 

executive  committee  and  directors;  and  extend  bej'Dnd  the  transaction  in  ques- 

if  the  union  has  not  been  substantiallj^  tion  and  enjoin  dealings   in  the  genuine 

executed  \iy  a  transfer  of  property,  and  stocli  unless  special  nccessilj  is  shown, 

'hy  a  larger  numher  of  the  stockholders,  Fiek   i'.  Chicago  etc.  R.   Co.,  53  Barb. 

it    wii:    be    enjoined    until     the    final  {N.  Y.)  513;  s.   c,  4Abb,   Pr.   (N.  V.) 

hearing    of   the   case.      Blatchford    r.  N.  S.  378;  36  How.  Pr.  (N.  Y.)  30. 

Ross,  .?4  Barb.  (N.  Y.)  42.  1.   Kean   v.  Johnson,  9  N.  J.  Eq.  1 

DUIganoe  Bdqnirwi.— If  a  stockholder  Slock.  401;  Salomons  v.  Laing,  iiBeav. 

-would   have    a   remedy   by  injunction  339;  Colman   i>.   Eastern   Counties   R. 

against  a  departure  from  the  original  Co.,  10  Beav.  339;  Atty.  Gen.  f.  Great 

objects  of  the  incorporation,  he  must  be  N.  R.  Co.,  1  Dr.  &   Sm.  1^4;  Pickering 

Krompt  and  vigilant  in  tiie  assertion  of  v.  Stephenson,  L.  R.  14  Eq.  312;  Hut- 
is  nghtE.  Chapman  i'.  Mad  River  Ion  v.  Scarborough,  Chff  Hotel  Co.,  13 
etc.  R.  Co.,  6  Ohio  St.  120;  Gray  v.  W.  R.  631;  afGrming  s.  c,  13  W.  R. 
Chaplin,  2  Russ.  ii6;  Gregorv  v.  574;  2  Drew.  &  Sm.  514;  Kemahan  t-. 
Patchett,  33  Beav.  cgj;  Kent  v.  JackEon,  Williams,  L.  R.,  6  Eq.  jiS;  McDonnell 
14  Beav,  367;  Flooks  v.  South  Western  v.  Grand  Canal  Co.,  3  Ir.  Ch.  57S; 
R.  Co.,  I  Sm.  &  Gif.  1^2.  Or  to  Mannsell  i.  Midland  R.  Co.,  1  Hem.  & 
entitle  him  to  relief  in  equity  against  a  M.  130;  Beman  :'.  RufTord,  6  Eng.  Law 
wrongful  diversion  of  corporate  funds  &  Eq.  R.  106;  Cohen  i'.  Wilkinson.  1 
ir  other  misconduct  on  the  part  of  the  Mac.  &  G.  481 ;    Simpson   v.   Denison. 


t.-ompany.     Kent   r.  Jackson,  14   Beav.  10   Hare  51;    Cherokee   Iron    Co.  :■. 

367;  Gregory  v.  Patchett,  33  Beav.  595;  Jones,  52  Ga.  276. 

Chapman   v.  Mad   River  etc.  R.  Co.,  6        1,   In  Goodyear    Rubber    Co. 

«..,.  ^.   .._-_..,_..  ^.__,___.,  _._  ^..,  „   ,.        „,     Co.,  8   Am. 


Chi  _      _      _          _ 

Ohio  St.  119;  Goodin  v.  Cincinnati  etc.  Goodyear   Rubber  Mfg.  C 

Co.,  18  Ohio  St.  169;  Chapman  i..  Mad  Eng.   Corp.  Cas.    (N.  Y.) 

River    etc.   R.   Co.,   6    Ohio    St.    136;  ield  that  the  "Goodyear  Rubber  Co." 

Watts's  Appeal,  78  Pa.  St,  370,  was  entitled  to  an  injunction  reslrain- 

An  injunction  will  be  refused  in  behalf  ing  the  defendant  from  using  the 
of  ahareholders  ofa  railway  company,  name  "  Goody  ear's  Rublter  Mfg.  Co," 
seeking  to  restrain  its  construction  up-  In  Newby  v.  Orwoii  etc.  R.  R„ 
on  Ihe  ground  that  the  time  has  ex-  Deady  609,  it  was  ir/d  tliat  acorporale 
pired  within  which  it  should  be  com-  name  is  a  necessary  element  of  the  ei- 
pleted  when  there  has  been  long  ac-  iatence  of  a  corporation,  and  the  right 
quiescence  on  the  part  of  plaintiffs,  to  its  exclusive  use  will  be  protected  lo 
and  in  such  case  a  shareholder  is  bound  the  some  extent,  and  upon  the  some 
by  the  acquiescence  of  one  from  whom  principles,  that  individuals  arc  pro- 
lie  has  purch:ised  his  shares,  although  tected  in  the  use  of  trade  marks.  Ex 
he  himself  is  chargeable  with  no  delay,  parte  Walker,  1  Tenn.  Ch.  97. 
Flooks  V.  South  Western  R.  Co.,  I  Sm.  In  Holmes  v.  Holmes  etc.  Mfg.  Co, 
&  Gif  142,  37  Conn.  178,  it  was  keld  that  courts  of 

Qlecal  BtOCk. — An  injunction  against  equity  may  aflbrd'  relief  in  such  cases, 
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{/)  Violation. — Where  an  injunction  is  issued  against  a  corpora- 
tion, the  officers,  who  neither  do  anything  in  violation  of  it,  nor  by 
concealment  of  the  fact  that  it  has  been  issued,  conduce  to  such 
violation,  cannot  be  held  liable  for  a  breach  of  it.' 

42.  Hnnicipal  Carporatio]u.--An  injunction  will  not  be  granted 
to  restrain  the  action  of  a  municipal  corporation,  unless  its 
officers  be  clearly  acting  in  excess  of  the  powers  granted  by 
law;*  or  exercising  its  authority  over  a  district  to  which  such 

on   the  ground   of   the   injury   to   the  Barb.  (N.  V.)  244;  ChrUtopher  t;.  New 

party   aggrieved,    and   the    imposition  York,  13  Barb.  (N.  .Y.)  567;  Lumsden 

upon   the   public,  independent  of    the  v.   Milwaukee,   8   Wis.  485;   Lutes   r. 

queKtion  whether  there  is  any  fraud  or  Briggs,  5   Hun  'N.  Y.)   67;  Dudley  i . 

evii  intent.  Frankfort,  13  B.  Mon,  (Ky.)  610. 

An  Injunction  will  not  lie  at  the  suit        FonndMl   In  Trust. —  where    a  com- 

of   a  corporation   to   restrain   peraone  plainant  alleged  that  the  mayor,  alder- 

from  adopting  and  using  the  same  cor-  men   and   commonalty   of  tlie   city   of 

porate  name,  if  the  complainant  has  a  New  York   had  granted  to  the  detend- 

remedy   at  law.     London  etc.   Soc.  -o.  ante  permission  to  construct  a  railroad 

London    etc.    Ins.    Co.,    11    Jur.    938.  commencing;  on  the  second  avenue  and 

Hinckley   v.   Brecn,    17   Am.   &   Eng.  thence  running  through  other  avenues 

Corp.  Cas.  ;Conn.)  294.  and  streets   of  said  cTty,  which  grant 

A  suit  for  an  injunction  to  save  the  was  ofgreat  value;  that  it  was  obtained 

equitable   and    beneiicial    rights   of   a  by  the  defendants  without  their  paying 

school    district,    by     preventing    rival  anything  tlierefor  to  the  city,  and  that 

parties,  each  claiming  to  be  committee-  if  Ibe  same  bad  been  offered  for  sale,  or 

men,    from     malting   contracts    in    Its  if  the   railroad  had  been   made  by  the 

name,  should  be   brought  by   the  dis.  corporation  and  maintained   and  used 

trict,  or  perhaps  by  a  tax  payer  of  the  for  the  lienelit  of  the  cily,  it  would  have 

district;  but  a  suit  for  an  injunclion  by  produced   large   profits  and  returns  to 

individuals  having  no  personal  interest  the  corporation,  which  allegations  were 

in  Ihe  matter  in  controversy,  except  as  not  denied;  and   it  was  admitted  that 

the  right  to  an  office  is  involved,  cannot  the  plaintiff  was  a  property  holder  and 

be  mSntained.     Hinckley  v.  Breen,  17  tax  payer  In  the  city  to  a  large  amount. 

Am.  &  Eng.  Corp.  Gas.  (Conn.)  294.  Held,  that  the  corporation  in  making 

1.  Trimmer  v.  Penn.  etc.  R.  Co.,  36  the  grant  had  been  guilty  of  such    a 

N.J.  Eq,  4U.  breach  of  trust  as  called  for  the  inter- 

3.   Sherlock  -o.  Winnetka,  59  III.  389;  position  of  the  court,  and  that  an  in- 

s.  c,  68  III.  530;  Hill  V.  Kensington,  i  junction   should   be  issued   to   prevent 

Pare.  {Pa.)joi;  West  Phila.  R.  Co.  v.  the  construction  of  the  railway.     Stuj- 


■ersing    vesant  v.  Pearsall,   ij   Barb.   (N.   Y.) 

.       ttle  f.    i44;Milhani',Sharp,i5Barb.{N.Y.)i93. 

ilarrisburi!,^   Leg.  Opin.    (Pa.)    431;         Where  an  act  is  clearly  illegal,  and 


;  Little  V.    i44;Milhani',Sharp,i5Barb.{N.Y.)i93. 
;Pa.)    431;         Where  an  act  is  clearly  illegal,  ai  ' 
Ford  V.  ^est  Pittston.  6  Luz.  L.  Reg.     where  the  necessary  effects  of  such  a 


(Pa.)  54;  Lutes  v.  Briggs,  5  Hun  (N.  will  be  to  injure  or  impose  a  burthen 

Y.)  67;  Roberts  v.  New  York,  j  Abb.  upon  the  properly  of  any  corporator. 

(N.  Y.)  Pr.  41;  Patton  v.  Stephens,  14  there  is  enough  to  warrant  the  interfer- 

Bush  (Ky.)   324;    Brown  v.   Concord,  ence  of  the  court.     Christopher  i'.  New 

56  N.  H.  37s;  Agricultural  Joint  Stock  York,  13  Barb.  (N,   Y.)   567;  Hays  v. 

to.  t.  Barr,  %t,  Ind.  30;  Dent  v.  Cook,  Jones,  27  Ohio  St,  ii8.     See  Linden  :■. 

45  Ga.  323;  Pcrrv  f.  Kinnear,  42  III,  Case,  4C  Cal.  171, 

160;  Cotton  I'.   llanchett,    13  111.  615.  InsMjlMi. — A  county  board  has   no 

And  see  English  v.  Smock,  34  Ind.  115;  authority  to  make  an  appropriation  of 

Schumm   v.  Seymour,  9  C.  E.  Green  any   sum   out   of  the  general  fund   of 

(N.  J.)    143;  Beauchamp  v.   Board   of  their  county  for  the  erection  of  a  school 

Supervisors,  4;  111.  274.  building;  and  if  made  its  payment  m,\\ 

JiiTlfilietion. — Courts  of  equity  have  be  enjoined  in  an  action  for  that  purpo>.i.' 

power  to   restrain   the   proceedings   of  by  a  tax  payer  of  such  county.     Rotb- 


munictpal  corporations  at  the  suit  of  rock  -u.  Carr,  55  Ind.  334;  Wi 
citizens.  Milhan  v.  Sliarp,  15  Barb.  etc.  Co.  v.  Barr,  55  Kid,  30; 
(N.  Y.J  193;  Stujvesant  v.  Pcarsnll,  15     Haliliis,  I2  Gush.  (Mass.)  410. 
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jurisdiction  has  not  been  legallj' extended  ; '  or  doing  an  act  in 
violation  of  a  statute*  So  a  municipal  expenditure,  under  a 
void  ordinance,  will  be  enjoined  at  the  suit  of  taxpayers.' 

Mere  irregularities  in  the  assessment  of  a  tax,  however,  do  not 
warrant  the  issuing  of  an  injunction  to  restrain  the  collection 
thereof* 

Notice  of  some  kind  must  be  given  to  a  property  owner,  and 
:in  opportunity  given  him  to  be  heard  before  an  assessment  uport 


Clin- 


The      commorf     council      has      no  Greene    v.    Miimford, 

authority     to     purchase     lands,    erect  Hughes  v.  Kline,  30  Pa,  Bt.  337;  Clil 

buildings  and  issue  bonds  pledging  the  ton   etc.  Co.'s   App.,  56   Pa.   St.  315; 

corporate  property  and  the  faith  of  the  Jones  i'.  Summer,  27  Ind.   510;   Center 

eorporatlon,  for  any  but  municipal  pur-  etc.  Co.  v.  Black,  32  Ind.   4(>8;   Ottawa 

poses.    Where  the  design  in  purchasing  t^.  Wallter,  11  HI.  60,1;;  Chicago   etc.  R. 

the   land,  erecting    the    buildings   and  Co.  i'.  Frary,  22  III.  34;  Metz  -v.  Ander- 

issuing  the  bonds  is  for  private,  to  the  son,  23  III.  463;    Slate   v.   Bremond,  3S 

exclusionof corporate.purposes  and  for  Tex.    116;    Marklot   v.   Davenport,    17 

',   gain,  it  is   a   gross   breach   of  Iowa  viQ\  West  v.  Whitaker,  37   Iowa 


trust,  a  fraud  upon  the  law  and  the  tax 
payers  of  the  municipality,  and  a  court 
of  equity  will  lake  cognizance  of  such  a 
case.  Sherlock  v.  Winnetka,  59  III. 
'8  111.  530. 


hid.  I 

MillG 


Neal  V.  Virginia  etc.  Co., 
Mills  I'.  Gleoson.  11  Wis.  470; 
'.  Johnson,  17  Wis.  598;  Law- 
Killam,  II  Kan.  4^;  Merrill  i' 


Gorham,  6  Cal, 


317' 


Savings  &  Loan 

Pltlsbui^h's  Appeal,  79  Pa.  St.  Soc.  v.  Ordway,  38  Cal.  679;  Albany 
etc.  R.  Co.  v.  Auditor  General,  37 
Mich.  391;  Hallenbcck  v.  Hahn,  a  Neb. 
377;  Iowa  etc.  Co.  11.  Sac.  Co.,  39  Iowa 
124;  Rockingham  Savings  Bank  i-. 
Portsmouth,    i;2    N.   H.    17;   Brown  :■. 


9.  CummingB  'v.  Shable,  i  Phila. 
(Pa.)  492;  I-ong  V.  Dickinson,  31  L.eg. 
Int.  (Pa.)  36. 

8.  Sank  V.  Phila..  4  Brewsl,  (Pa.) 
133;  s.  c,  8  Phila.  (Pa.)  1 17;  Roumfort 
V.  Harrisburg,  i  Leg.  Opin.  (Pa.)  lol. 
Crampton  v.  Sabriskie,  10:  U.  S. 
601;  GiPford  V.  N.  J.  R.  Co., 
J.  Eq.  171-,  Baltimore  v.  Gill,  31  Md. 
175;  Wade  f.  Richmond,  18  Gratt. 
■(Va.)583;  Page  v.  Allen, j8  Pa.  St. 
338;  Stevens  v.  Railroad  Co.,  29  Vt. 
S46;  Webster  v.  Harwlnton,  32  Conn. 


1,  29  Ark.  340;  Pinnegan   v.  Feman- 


Merrill  V.  Plainfield,  45  N.  H.  126; 
\ormand  ti.  Otoe  Co.,  8  Neb.  18; 
Oliver  v.  Keightley,  24  Ind.  514;  Drake 
:■.  Phillips,  40  III.  388;  Grant  v.  Daven- 
port, 36  Iowa  396;  Hooper  v.  Ely,  46 
Mo.  ^05;  Douglass  v.  Placerville,  18 
Cal,  ^3;  Patterson  v.  Bowes,  4  Grant 
'Can.)  170;  WestGwilllmbury V.Ham- 
ilton R.  Co.,  i3  Grant  (Can.)  383. 

A  court  of  equity,  on  the  com-  power,  or  tor  < 
plaint  of  a  tax  payer,  will  enjoin  the  the  tax  unless 
payment  of  and  cancel  county  warrants    that  a  tender  ' 


illegally  drawn  on  the  treasurer  by 
order  of  the  board  of  supervisors. 
Andrews  v.  Pratt.  44  Cal.  300.  See 
also  Colton  v.  Hanchetl.  13  111.  61^; 
Perry  v.  Kinnear.  41  111.  160;  Beau- 
champ  V.  Board  of  Supervisors,  45  H'- 


mer,  lo  Neb!  zii;  Burlington  etc  R. 
Co,  u.  Seward  Co.,  10  Neb.  211;  Burt 
t>.  Auditor  General,  39  Mich.  126; 
Powers  -v.  Bowman,  53  Iowa  359;  Bur- 
lington &  M,  R.R.Co.f.  Saline  Co.,  ij 
Neb,  396;  s.c.,7  Am.  &  Eng.  R.  R.Cas. 
347;  Archer  v.  Terre  Haute  etc.  R.Co, 
loi  III.  493;  s.  c,  7  Am.  &  Eng.  R.  R, 
Cas.  249. 

"-  '■  — "'  --'enjoin  the  assessment 
irregularitifes  in  the 
institutional  taxing 
ess  in  the  amount  of 
s  alleged  and  proved 
been  made  of  all  taxes 


Equity  will  n 


-'74- 


:.  Dodd    1 


Hartford,  25   Conn.  232; 


hich  ought  lawfully  to  be  paid  with- 
out demanding  a  receipt  in  full.  Gil- 
lette ».  Denver  (Colo.).  7  Am.  &  Et^. 
Corp.  Cas.  234.  See  also  Crampton  v. 
Zabriskie,  toi  U.  S.  601;  Gifford  .'. 
N.I.  R.  Co.,  10  N.J.  Eq.  171;  Bald- 
more  V.  Gill,  ji  Md.  375;  Wade  :■. 
Richmond,  18  Grah.   (Va.)  583;  Page 
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his  property  becomes  finally  and  irrevocably  fixed.'  But  if  he 
allows  municipal  improvement  to  be  carried  out  in  front  of  his 
premises  without  objection,  he  cannot  obtain  injunction  to  re- 
strain collection  of  assessment  for  want  of  notice  to  him,  without 
paying  the  amount  by  which  his  property  is  benefited  * 

City  councils  must  order  and  direct  the  making  of  street  im- 
provements by  ordinance,  and  not  by  resolution  merely.  Pro- 
ceedings taken  and  assessments  laid  in  pursuance  of  such  resolu- 
tion are  void,  and  cannot  be  ratified  and  confirmed  by  a  subse- 
quent ordinance  regularly  passed  for  the  purpose.  A  party, 
against  whose  property  assessments  are  levied  for  street  improve- 


hec 


I,  and  thus  diminishing  his  power, 
equitable  estoppel,  so  that 


V.  Allen,  58  Pa.  St.  338;  Stevens  -o.  R. 
Co.,  ?9  Vt.  546;  Webster  v.  Harwinton, 
32  Conn.  131;  Terrett  v.  Sharon,  34 
Conn.  105;  Merrill  v.  Plainfield,  it,  N. 
H.  136;  Normand  v.  Otoe  Co.,  8  iNeb. 
18;  Oliver  -c.  Keighlley,  24  Ind.  514; 
Drake  v.  Phillips,  40  111.  38S;  Granl  -d. 
Davenport,  36  Iowa  306;  Hooper  v. 
Elv,<6  Mo.  sos;  Dougfasa  v.  Placcr- 
8  Cal.  643;  Patlerson  -o.  Bowee,  4 
(Can.)  170;  West  GwillSmbii 
1:  Hamilton  R.  Co.,  13  Grant  (Cai 
383.  Morris  etc.  R.  Co.  v.  Prvdden,  ao  N.  J. 

1.  Santa  Clara  Co.  v.  Southern  Poc.  Eq.  530; Jones  v.  Newark,  3  Stock.  {N. 
R.Co.  (Cal.),  i3Am.  &Eng  R.R.Cas.  J.)  4,151;  Bowman  !■.  Wathen,42  U.  S.  ([ 
183;  Thomas  ■v.  Gain,  35  Mich.  155;  How.)  189;  Blanchard  v.  Doering,  13. 
Butler  V.  Saginaw  Co.,  36  Mich.  21;  Wis.  200;  McQuiddy  w.  Ware,  20  WaltT 
Paul  V.  DetroTt,3J  Mich.  108;  Phliadel-     (U.  S.)  i\,  Haight  v.  Price,  Ji   N.  Y. 

g'lia  11.  Miller,  49  Pa.  St  44o;PalteD  11.    241;  Logansport  v.  La  Rose,  99  Ind. 
reen,i3Cal.3i5;Gnlchi'.De8"   ' 


«ill 

but  will  be  left  to  assert  \Af.  'righU  al 
law.  Logsnsport  T!.  Uhl,  99  Ind.  531: 
s,  c,  S  Am.  &  Eng.  Corp.  Cas.  021; 
Goodin  v.  Cincinnati  etc.  Co.,  18  Ohio- 
St.  169;  Birmingham  Canal  Co.  7-. 
Lloyd,  18  Ves.  Jr.  514;  Rochdale  Canal 
Co.  v.  King,  1   Sim.,  N.  S.  78;  Thomas 


1, 13  Cal.  315;  Gnlch  v.  Det  Moine«, 
03  towa  718;  6.  c,  3  Am.  &  Eng.  Corp. 
Cas.  622. 

>.  Barker  *.  Omaha,  16  Neb.  260;  s. 
c.,7  Am.&Eng.Corp.CaB.293:  Hellen- 
kamp  V.  Lafayette,  30  Ind.  [91;  Evans- 
ville  V,  Pfisterer,  34  Ind.  36;  Lafayette 
V.  Fowler,  34  Ind.  140;  Sleeper  v.  Bul- 
len,  6  Kan.  300;  Motz  v.  Detroit,  18 
Mich.  495;  Kello^  V.  Ely,  15  Ohio  St. 
64;  Patterson  v.  Baumer,  43  Iowa  4S3; 
Weber  v.  San  Francisco,  1  Cal.  455; 
Peoria  ».  Kidder,  26  111.  351;  Warren 
V.  Grand  Haven,  30  Mich.'  24;  Tone's 
Ext.  v.  Columbus,  39  Ohio  St.  281; 
!>.  c,  3  Am.  ic  Eng.  Corp.  Cas.  644. 
And  see  Taber  v.  New  Bedford, 
[35  Mass.  162;  s.  c,  3  Am.  &  Eng. 
Corp.  Cat.  678;  Wallace  v.  Orange- 
ville,  s  Ontario  Rep.  37;  s,  c,  4  Am.  & 
Eng.  Corp.  Cas.  354;  Landis  v.  Hamil- 
ton, 77  Mo.  554;  s.  c.,  4  Am.  &  Eng.  R.  R. 

Where  the  owner  of  a  water  power 

(Mich.)    487,   the    defendants,   relying 

k'erbal  assurance  that  Iheywouli 

his  damages,  to  erect  works  for  a  water    be  allowed   to   draw   water  for  a  mlU 

supply   by    drawing    water    from    the    from  a  lake  whose  outlet  ran  through, 

10  C.  of  L.— 61  981 


In  Traphagen  v.  Jersey  City,  29  N.  J. 
Eg.  206,  it  Is  laid  down  that  where  an 
injunction  to  restrain  the  completion  of 
n  public  Improvement  is  sought  the 
plaintiff  must  not  only  show  that  some 
right  secured  to  him  haii  be^  violated, 
and  that  be  has  no  other  adequate  rem- 
edy, but  he  must  also  apply  promptly. 
and  that  where  by  his  laches  he  hat 
made  it  impossible  for  the  court  to  en- 
join his  adversary  without  inflicting 
great  Injury  upon  him,  an  injunction 
will  be  refused,  and  he  will  be  left  » 
pursue  his  ordinary  remedy  at  law. 
State  V.  Paterson,  46  N.  J.  L.  244;  Ret- 


Pa. 

St.  1 

.00,  it  1 

vas  held  that  when 

■  one 

had 

^^\ 

mltted 

the  use  of  water 

In  a 

r  for  twenty  years, 
compensation    for 

.  and 

has 

jvered 

such 

use. 

he  will  be 

estopped   from  relii 

ef  br 

'"J." 

inctit 

m.    In 
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KimiaiFil  CarpotatioM.  IN/ UNCTIONS.  Huidpd  C«rT«nttM«. 

ments  made  in  pursuance  of  such  resolution,  is  entitled  to  an 
injunction  to  restrain  the  collection  of  such  assessments,  notwith- 
standing the  passage  of  the  confirmatory  ordinance.* 

An  ordinance  making  an  appropriation  of  the  funds  of  a  city, 
derived  from  taxation,  for  purposes  wholly  beyond  the  purview 
i>f  municipal  government,  is  a  wrongful  appropriation  of  the 
funds  held  in  trust  for  the  taxpayers  and  people  to  pay  the  ali- 
mony and  legitimate  expenses  of  the  city,  and  is,  in  short,  ultra 
-.■ires,  illegal,  null  and  void.  Resident  tax  payers  have  the  right 
to  invoke  the  interposition  of  a  court  of  equity  to  prevent  an 
illegal  disposition  of  the  moneys  of  a  municipal  corporation,  or 
the  illegal  creation  of  a  debt  which  they,  in  common  with  other 
property  holders,  may  otherwise  be  compelled  to  pay.* 

tomflainant'E  land,  have  f  reeled  their  Ind.  514;  Drake  v.  PhillipG,  40  III.  388; 

mill  without  objection  from  complain-  Grant    v.    Davenoorl,    *    Iowa    vi6: 

ant,  he  will  not  be  allowed  to  enjoin  Hooper   1 

the  taking  of  water  from  the  lake  Tor  v.  Placen 

the  use  of  such  mill.     See  aUo  Jacox  t..  Bowes,    4    Grant    (Can")    170;     We*t 

Clark,  Walk.  (Mich.)  149;  Blanchard  IP.  Gwillimbury    v.   Hamilton    R.  Co.,  23 

Doenng,    33    Wis.     200;    Rickelts     v.  Grant    (Can,)   383;    Hood   v.    Lj-nn.  i 

Spraker,  77  Ind.  371;  Hume  v.   Litile  Allen  (Mass.)  103;  Tash  v.  Adams.  10 

Fla'  etc.   Assoc.,  72   Ind.  499;  Houk  v.  Cush.  (Mass.)  252;  Claflin  i>.  Hopkins. 

Uarthold,  73   Ind,   31;  Gniscnmeyer  r.  4  Graj  (Mass.)  501;  Stetson  i>.  Kemp- 

Logansport,  76  Ind.  5^.  ton,    13   Mass.   172;    New    London  -;-. 

The  Indiana  authorities  mentioned  in  Brainard.  32  Conn.  553;  Booth  a.  Wood- 
Ihe  principal  case  are  either  directly  in  bury,  5  Am.  L.  R.  (N.  S.)  iQi\  Bergner 
point  or  furnish  a  strong  analogy.  In  v.  Harrisburg  (Com.  Pleas  Dauphin 
Palmer  v.  Stumph,  19  Ind.  329,  it  was  Co.),  i  Peareon  (Pa.)  291;  Murphy  t'. 
held  that  a  property  holder  cannot  JackBonville,  18  Fla.  318;  Grant  Co.  :'. 
quietly  permit  monev  to  be  expended  Bradford,  72  Ind.  455;  Cornell  v.  Guil- 
in  work  which  bencffts  his  land,  under  ford,  i  Den.  (N.  Y.)  j;io;  Henderson  v. 
a  contract  with  the  city,  and  then  deny  Covington,  14  Bush  (Ky.)  li2. 
the  power  of  the  city  to  make  the  con-  In  ClaSin  v.  Hopkins,  4  tiray  (Mass.) 
tract,  llellenkamp  v.  Lafayette,  30  502,  ft  was  lif/if  that  a  vote  of  money  to 
Ind.  192.  In  Lafayette  v.  Fowler.  34  purchase  uniforms  for  an  artillery  com- 
Ind.  140,  it  was  held  that  where  the  pany  was  unauthorized  and  would  be 
owner  of  rAil  estate  in  a  city  stands  by  restricted  by  injunction  even  after  the 
and  see*  a  street  improved  adjoining  uniforms  had  been  purchased  upon  the 
said  property,  on  a  contract  made  under  strength  of  the  ordinance,  and  de- 
an order  of  the  common  council,  with-  posited  in  tlie  armory  of  the  company, 
out  attempting  by  injunction  to  prevent  See  Acts  La-  1S82,  No.  20,  pp.  20,  ji. 
HUch  improvement,  he  cannot  after  the  44  7,  8;  1  Dill.  Corp.,  4  52  el  seg.:  Hood 
work  Is  completed  or  nearly  completed  v.  Lynn,  i  Allen  (Mass.)  103;  Tash  :: 
refuse  to  pay  for  it,  Adams,   10   Cush.  (Mass.)  151;  Claflin 

1.  Newman  v.  F.mporia,  32  Kan.  456;  v.  Hopkins,  4   Gray  (Mass,)  "502;  Mur- 

s.  c,  7  Am.  &  Eng.  Corp.  Cas.  263.  phy  n.  Jacksonville,  iS  Fla.  318;  Grant 

3.  Bayle   v.   New   Orleans   (La.),   8  Co.  v.  Bradford,  72   Ind.  455;  Hender- 

Am.  &  Eng.  Corp,  Cas.  329;  Crampton  son  r.  Covington,  14   Bush.  (Ky.)  3IJ: 

T'.  Zabriskie,  101    U,  S.  601;  Gilford  v.  Cornell  v.  Guilford,  1  Den.  (Ky.)  510; 

N.  J.   R.   Co..   10  N.J.  Eq.  171;  Balti-  Hodges  v.  Buffalo,  3  Den.  (N.  Y.)  no; 

■.   Gill,   31    Md,   375;   Wade  r.  Halstead   v.   New   York,  3  N.  Y.  433: 

■   "  Gra"     '"    ■    "      "  *'         ■       "  "     -        .    --    ----- 


Richmond,  18  Gratt.   (Va.)    ^83;  Page     New   London    v.   Brainard.  23   Conn. 

:'.   Allen,   58   Pa.   St.  33S;  Stevens  !■.     552. 

Railroad   Co.,   29  Vt.  549:  Webster  t.        Ordlnuioei    Prodnolxg  InjBiy  to  la- 


Sharon,  34  Conn,  105:  Merrill  ;',  Plain-  litrain  municipal  corporations  from 
field,  45  N.  H.  126;  Normand  ('.  Otoe  iidopling  ordinances  and  acts  whiib 
Co.,  8  Neb.  18;  Oliver  !■.  Keightlev.  24     produce   injury   to   individuals.     Garl- 


ib.Google 
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INJUNCTIONS. 


Mwkieipftl  CarpenitieB*. 


(a)  Bonds. —Kxiy  citizen  and  tax  payer  may  prevent  the  unauthor- 
ized making  of  subscriptions  and  the  issuing  and  sale  of  the 
bonds  of  a  municipal  corporation.* 

(i)  Proper  Parties. — Generally  speaking,  any  resident  tax  payer, 
who  need  not  prove  special  damages,  is  a  proper  party  in  a  suit 
to  enjotit  a  municipal  corporation  for  illegally  disposing  of  cor- 
porate money,  or  illegally  creating  a  debt.* 


Oakley 


BangB 


Oakler  v.  WilliamBbtirgh,  6  Pawe  (^! 
Y.)  d^. 
1.  State  -o.  Sabine  Co.  Court,  ^i  Mo. 
■"■  Foster  v.  Kenosha.  \i  Wis.  616; 
itniitwood  V.  Hood,  68  III.  131; 
Livingston  Co.  v.  Weider,  64  III.  427; 
Marshall  v.  Silliman,  61  111.  ai8: 
Livingston     Co.     v.    Weider,    64 

±17;  Allison  v.  Louisville    '     "   "■ 
lush.  ;Ky.)  i\Y,  Bound 


& 


COt  4S  Wis.  543;  Wright  Ti.  Bishop, 
III.  30J;  Colt™  V.  Hanchett,  13  111.  615; 
Perry  v.  Klnnear,  42  111.  160;  Drake  v. 
Phillips,  40  III.  388;  Beauchamp  k. 
Supervisors,  45  iff.  274;  Marshall  v. 
Silliman,  61  111  118;  Chestnutwood  v. 
Hood.  68  III.  131;  Springfield  v. 
Edwards,  84  III.  636.  See  Jackson  Co. 
7..  Bnish,  77  III.  ca;  McCoy  v.  Brian!, 
S3  Cal.  247;  McP'ike  v.  Pen,  51  Mo.  63; 
Curtenius  v.  Hoyt,  37  Mich,  583; 
Missouri    River  etc.  R.  Co.  v.  Miami 


rate  payer,  against  a  town  corporation, 
to  restrain  them  from  paying  for  a  site 
Tor  a  pOBtoflice.itwas  shown  that  a  vote 
of  the  rate  payers  had  been  taken  as  to 
which  of  two  sites  (one  owned  by  the 
town  and  the  other  kv  one  McA), 
should  be  chosen,  that  W  had  taken  an 
active  part  in  support  of  the  one  owned 
by  the  corporation,  and  the  majority  of 
rate  payers  had  voted  for  the  other.  It 
was  contended  that  W  was  estopped  by 
his  conduct  from  maintaining  the  suit, 
R.  Co.,  9  and  that  McA  and  the  Individual 
.  R.     members    of   the    corporation    should 


S. 


,  9   Bush  (Ky.)  li-j;    Can- 
is  etc.  R.  Co.,  71  111.611. 


>;  Baltimore  v.  Gill,  31  Md.  375;  : 

II  11,  Plalnfield,  45  N.  H.  126;  Fredi 
■V.  Groshen,  30  Md.  436;  Baltimore  -v 
Porter,  18  Md.  284;  New  London  v. 
Brainard,  22  Conn.  552;  Barr  v 
Deniston.  19  N.  H.  170;  Douglass  v. 
Placerville.  18  Cal.  643:  Drake  v.  Phil- 
lips, 40  111.  3d8;  Rice  v.  Smith,  9  Iowa  Brainard, 
570;  Grant  v,  Davenport,  36  Iowa  396;     Buffalo,  ' 


imith  V.  Magourich,44  Ga.  163;  Howell 

Peoria,  00  III,  104.     B-*  —  " 

■■        "^       "3N.Y. 
,8  N.  Y. 

lot  a  necessary  party, 
rr,  8   R.   I.  431;  New- 
iri  etc.  R.  Co.,  52   Mo. 
14  Am.  Rep.  394,  and  note, 
motion  for  injunction  by  W, 


been  made  parties.  W  having 
denied  that  he  was  aware  that  the  site 
chosen  was  to  be  paid  for  by  de- 
fendants, and  no  sufficient  proof  of  that 
fact  having  been  given.  Held,  that  he 
was  not  estopped,  and,  for  the  purpose 
of  the  motion,  that  although  McA  and 
the  members  of  the  corporation  might 
nol,  if  joined,  have  been  consid^ed 
improper  parties,  still  they  were  not 
necessary  parties,  and  the  injunction 
was  granted.  Wallace  i'.  Orangeville, 
S  Ont.  37;  s.  c,  4  Am.  &  Eng.  Corp. 
Cas.  3,4. 

Oroia  laolie*,  however,  on  the  part  of 
tai  payers  which   have  involved  Inno- 
cent   third     persons    In    liability    will 
? -event  the  granting  of  an  injunction, 
ash  V.  Adams,  10  Gush.  .Mass.)  ici; 
)     People    V.    Maynard,    ij    Mtch.    463; 
-     Stewart  V.   Kalamazoo,  30   Mich.  69. 
k     But  those  in  whose  favor  the  vote  was 
f,     made,  though    Ehey  incurred   expendi- 
■.     tures    on   the   faith  of  It,  are  not  third 
'.     persons    within    the    meaning    of   the 
I.     principle,      Claflin    v.    Hopkinton,    4 
Gray  (Mass,)  502;  c/.  New   London   f. 
^-'^—'     ~-    --—     552-    Hodges    V. 
Y.)  .-- 


T.  Broome  Co. 
The  state  Ie 
Sherman  v.  C 
meyer  r.  Miss 
Si,-   -    -     *- 


— A  party  seeking  to  restrain 
alleged  nuisance  of  the  school  house 
Doolitde  belonging  to  a  school  district,  who 
alleges  that  he  Is  a  tax  payer  and 
resident  of  the  district;  that  the  school 
house  has  been  built  partlBlly  out  of  the 
tax  he  has  paid;  that  he  has  children 
attending  school  in  said  school  house; 
and  that  by  the  misuse  complained  of 


903 
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Hnnialpkl  OHpondOM.             INJUNCTIONS.  Mnnloipa  Osipontisni, 

(c)  Eminent  Domain. — An  injunction  will  lie  to  restrain  a  town 
from  opening  streets  and  alleys  through  a  person's  land  against 
his  consent,  without  first  having  the  same  lawfully  taken  and 
condemned,  and  compensation  to  such  person  ascertained  in  the 
manner  prescribed  by  law.' 

A  city  will  not  be  enjoined  from  making  drains  and  culverts  on 

altering  grade  of  streets,  because  a  flow  of  surface  water  on  abut- 

thebookBorhiBchitdrenare  tern,  soiled,  Ion  Munii 

carried  awaj-,  lost  and  misplaced,  shows  Buffalo,                               . 

such  a  personal  and  private  interest  as  Broome  Co.,  iS  N.   Y.  i;^;   Roosevelt 

entitles   hltn   to   prosecute   the   action,  t:  Draper,  13   N.  Y.  318;   ChriBtopher 

Spencer  v.  School   Dist.,  15   Kan.  259;  "^^  Major,  13   Barb.  N.  Y.  567;  Milhau 

Leavenworth  u   Norton,  i   Kan.   405;  v.   Sharp,   13  Barb.   N.  Y.    ig^;    Sluy- 

Bumes  f.  Atchison,  2   Kan.  454;  Craft  vefant  n.  Pearsall,  15  Barb.   N.  Y.144; 

V.Jackson  Co.,  5  Kan.  518,  De  Baun   i>.  New    York,   16  Barb.  (N. 

minol*.— A   bill  to   enjoin   the   levy  Y.)  39!;  Wood  t).  Drapei,  24  Barb.  (N. 

and  collection  of  a  tan  to  pay  a  debt  in-  Y.)  187;  Demarest  v.   Wlckham,  63  N. 

curred   by  a  city  in   excess  of  its   au-  Y.  320;    Kilbourne   u.  St.  John,   59  N. 

thority,   ehould   not   be   dismissed   be-  Y.  ii;  b.  c,  17  Am.  Rep.  391;  Ayere  r. 

cause   the  creditor   of  the  city  is  not  a  Lawrence,   59  N.   Y.  192;   In  matter  of 

party   to  the  suit.     The  bill   should   be  Mead,  74  N.  Y.  116. 

retained    in    order     that    the     proper  FannsjlTMilA. — Sharpless  v.  Phila.,  11 

Parties  may  be  made  to   it.     Howell  f.  Pa.  St.  147;  Mercer  Co.  *.  Pittsburgh 

eoria,9o  111.  104.     SeeCoiton  v.  Han-  etc.  R.  Co.,  17  Pa.  St.  404;  Moers  v. 

chett,  13   111.615;   Ht'   Carbon  etc.   R.  Reading,  31   Pa.  St.  188;   Mott  v.  Pa. 

Co,  V.  Blanchard,  54   III.  240;  Sherlock  R.  Co.,  30  Pa.  St.  9;  Page  v.  Allen,  58 

I'.   WJnnetka,   .S9   111-  389;   Livingston  Pa.  St.  338. 

Co.  ^>.  Welder,  64  III  427;  Perry  If.  Kin-  OtlMT  Btet«l.— Place  v.   Providence, 

near,  42  111.  160;    Beauchamp  v.  Super-  \i  R.  I.  t;  Follmer  v.  Nuckolls,  6  Neb. 

visor«,   41;   111.   274;     Chestnutwood   ti.  204;    Wade    v.    Richmond,    18    Gratt. 

Hood,68"lll.  131;  Marshall  -u.  SlUiman,  (Va.)  583;   Sherman  v.  Carr,  3  R.  I. 

61  111.  118;   Springfield  !•.   Edwards,  84  431;   Jager  -u.   Cohertv,   61     Ind.   ^28; 

III.  636;  Wright  f.  Bishop,  88  111.  301.  Delaware  Co.  r.  McClintock,  51   Ind. 

lava.— Rice  t'.   Smith,  9  Iowa    570;  325;  Allison  v.  Louisville  etc.  R.  Co,  9 

Grant   v.     Davenport,   36     Iowa   396;  Bush   fKv.)  247;  Bound  f.  Wig.  etc  R. 

Fleming  v.  Mershon,  36  Iowa  4i3;Cor-  Co.,  45  Wis,  543;  EWton  Land  Co.  v. 

nell  College  r.  Iowa  Co.,  3a  Iowa  520.  Ayres,  62  Ala.  413;  Corrothers  v.  Clin- 

IBitonrl— Hooper  tJ.  Ely,  46  Mo.  505;  ton  Dist.  Bd.  of  Ed.,  16  W.   Va.  527; 

Stelnesu.    Franklin  Co.,   48   Mo.    167;  Wilkerson  r.  Walters,  1  Idaho  (N.  S.> 

Newmeyerx'.   MisBouri  etc.  R.   Co.,  53  564. 

Mo.  81;   s.  c,   14  Am.   Rep.  394;    Rail-  1.   Mason  City  etc.  Co.  r.  Mason,  13 

road   Co.   v.     McGuire,    49   Mo.  483;  W.Va.3ii;  s,  c,  7  Am.  &   Eng.  Corp. 

Rubev  -v.   Shain,  54   Mo.  307;  State  v.  Cas.   426;    Pierpoint   i^.   Harrisville,  9 

Dowling,  so  Mo.'  134;   State  ti.  Saline  W.  Va.  2ti;,  and  cases  cited  by  Judge 

Co.  Court,  51  Mo.  352;    Dean  v.  Todd,  Grcsn,   pp.    318,     319;   Anderson    v. 

12  Mo.  92;  Sayrew.   Tompkins.  23  Mo.  Harvey's  Heirs,  10   Gratt.   (Va.)   389; 

443;    Barrow   v.    Davis,  46   Mo.    394;  and    McMillen  v.  Ferrell,   7    W.   Va. 

Leslie   I'.  St.    Louis.  47  Mo.  478;    See  223;  Sower  t..  Philadelphia,  35  Pa.  St. 

also   Rnnney   v.   Bader,  67   Mo.    476,  23  c:  Eidemlller  v.  Wyandotte  City,  2 

where  ih"  State  decisions  are  reviewed.  Dill.  (U.S.)  376;  Gardner  r.  Ncwburg, 

■MMWbiuAtU.— Hale   v.    Cushman,  2  Johns.  Ch.  (N.  Y.)  162;  Lafayette  r. 

6  Met.  (MasB.)  42s;  Frost   r.  Belmont,  Bush,  19  Ind.  326. 

6  Allen  {Mass.)  152;  Carlton  v.  Salem,  A  city  acquires  no  title  to  bed  of 
103  Mass.  141;  Attv.Gen.  v.  Salem,  103  street  until  it  has  condemned  the  same 
Mass.  118;  Altv.  Gen.  I'.  Boston,  123  and  paid  or  tendered  damages;  and 
Mans.  460;  Drury  »,  Natick,  10  Allen  until  it  has  acquired  title  all  assessments 
(Mass.)  169.  for  paving  or  grading  of  street  are 
Kew  ToTk. — The  deciBlons  in  this  void,  and  collection  thereof  will  be  en- 
State  =eem  to  be  conflicting.  See  Dil-  joined.  Baltimore  v.  Hocdi  tt  «/,  6a 
964 
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ting  premises  will  be  thereby  increased.' 

A  court  of  equity  will  not  restrain  by  injunction  the  threatened 
violation  of  a  city  ordinance  which  attempts  to  regulate  the  erec- 
tion of  buildings  for  the  purpose  of  greater  security  against 
damage  by  fire.  To  warrant  the  application  of  this  restraining 
power,  the  act  sought  to  be  restrained  must  be  a  nuisance  in 
fact,  and  not  one  created  solely  by  statutory  enact;nent  or  muni- 
cipal ordinance.' 

Md.  371;   s.  c,  6  Am.   &   Eng.   Corp.     son  w.  Slate   Board,  30  N.J.   Eq.  569: 

Cas.  442.  B.  c,  8  Am.  Si  Ens.  Corp.  Cae.   uc: 

1.   Heth  V.  CItj  of  Fond  du  Lac,  63     Ward  v.  Little  RocS,  41  Ark.  316;  > 


Wis.  318;  8.  c,  J    Am.  S  Eng.  Corp.  8  Am.  &  Eng.  Corp.  Cas.  397-  Marini 

Cas.  S04.  I'.  Graham,  67  Cal.  130;  »,  c,  8  Am.  & 

The  rcBldent  owner  of  a  lot  fronting  Eng.   Corp.  Cas.  401;  Barthet  v.  New 

upon  a  public  street  In  a  ciEj' cannot  be  Orleans  (La.),  9;  Am.  St  Eng.   Corp. 

permitted  to  restrain  such  municipaliij'  Cas.  ^09. 

from  constructing  drains  along  the  side         A   municipal    corporation    majr  un- 

or  culverts  across  such  streets,  or  other  doubtedlj-     prohibit    the     erection     of 

slreetB  in  the  vicinitj-,  or  from  grading  wooden  buildings   within   Its  limits,  or 

or     otherwise     improving    the     same,  any   designated   part   thereof;    and   tt 

merely  because  such  acts,  -when  com-  may  also   regulate  the  construction  of 

pleted,  would  greatly  increase  the  flow  buildings,  as  to  thickness  of  walls,  or 

of  surface  water  upon  his  land.   Waters  In   other   respects,  provided  it  has  re- 

r.  Bay    View,   61  Wis.  641;  Allen  t.  ceived  the  power  to  do  so  by  charter  or 

Chippewa  Falls,  j3   Wis.  430;   Hovt  v.  other  statute.     Laws  empowering  ciHea 

Hudson,  37  Wis.  656;    Turner  v.  barC-  to  pass  ordinances  of  this  character  are 

mouth,  13  Allen  (Mass.)  191;  Barry  v.  no   unconstitutional   interference   with 

Lowell,   8  Allen  (Mass,)   117;  Dickin-  the  rights   of  property  owncnt.    King 

son  V.  Worcester,  ;   Allen  (Mass.)  19;  v.  Davenport,  98  111.  305;  Baumgartner 

_     ,>r __  ^__..  .•jassj  J,,  Hasty,  100  Ind.  575;  s.  c,  8   Am.  & 

Gray  Eng.  Corp.  Cas.  353;  Wadleigh  v.  Gll- 
(MasB.)  18.  The  same  is  true  with  re-  man,  11  Me.  403;  Vanderbllt  v.  Ad- 
spect  to  an  adjoining  land  owner  ams,  7  Cow.  (N.  Y.)  349,  3^1;  Res- 
changing  the  surface  of  his  land,  or  publica  ir.  Duquet,  i  Yeates  (Pa.)  493; 
placing  obstructions  or  embankments  Knoxvllle  v.  Bird,  11  Lea  (Tenn.)  131; 
thereon,  to  change  the  course  of  sur-  s.  c,  5  Am.  &  Eng.  Corp.  Can.  3S0. 
face  water  thereon.  Haniin  v.  Chicago  In  Manchester  v.  Smyth,  18  Am.  & 
etc.  R.  Co.,  fii  Wis.  315;  O'Connor  v.  Eng.  Corp.  Cas.  (N.  H.)  474,  it  was 
Fond  du  Lac  etc.  R.  Co.,  51  Wis.  516;  Aild  that  these  ordinances  could  not  be 
Eulrlch  a.  Richter,  37  Wis.  226;  Fryer  enforced  by  injunction.  Besides  the 
V.  Warne,  19  Wis.  511;  Gannon  v.  authorities  there  cited.  St.  John's  r.  Mc- 
Margadon,  10  Allen  (Mass.)  106.  This  Farlan,  ^  Mich.  72;  and  Hudson  t>. 
is  plainly  the  rule  of  the  common  law,  Thome,  7  Paige  (N.  Y.)  361,  sustain 
as  distinguished  from  the  civil  law.  this  view.  T  ■■■  ■ 
Ramsdale  v.  Foote,  55  Wis.  560.  It  section  748. 
makes  no  difference  in  the  application  the  court  said:  "A  court  in  chancery 
of  this  rule  that  land  is  naturally  wet  has  no  jurisdiction  to  restrain  the 
iind  swampy.  Dickinson  v.  Worcester,  threatened  violation  of  a  village  or- 
7  Allen  (Mass.)  z2.  In  Waters  v.  Bay  dinance,  unless  the  act  threatened  to  be 
View,  61  Wis.  643,  one  of  the  princi-  done,  if  carried  out,  would  be  a  nuis- 
pat  grounds  of  the  complaint  was  that  ance.  .  .  .  If  a  proper  ordinance 
the  village  had  "permitted  a  culvert  to  was  framed  with  an  appropriate  pen- 
become  filled  up,  causing  water  to  dam  alty  for  all  violations  (rf  its  provisions, 
up  and  flow  back  upon'  the  plaintiffs'  we  think  the  remedy  at  law  would  be 
lands,  but  it  was  Ar/i/ that  there  was  no  found  adequate.  The  fact  that  the 
liability.  See  also  Barry  v.  Lowell,  8  remedy  was  not  adequate  in  this  par- 
Allen  (Mass.)  137.  ticular  case,  on   account  of  the   ordi- 

3.   Manchester  v.  Smyth,  18  Am.  &  nance  not  being  sufficiently  stringent  in 

Eng.  Corp.  Cas.  (N.  H.)  474;  Hulchln-  its   provisions,    cannot  give  the  court 
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Nuisance. — A  court  of  equity  will  not  interfere  to  prevent  an' 
act  merely  because  it  is  illegal ;  and  will  not  abate  a  public  nuis- 
ance at  the  suit  of  a  private  party  unless  he  shows  that  he  has 
sustained,  and  is  still  sustaining,  individual  damage.  A  nuisance, 
to  give  jurisdiction  for  an  injunction,  must  actually  exist  or  be 
imminent.* 

jurisdiction  to  Interfere."  Judge  Dil-  ter  v.  Lethbridge,  Wllles  71;  Row  i'. 
LON,  however  (Mun.  Corp.,  4  405.  »-).  MileB,  4  M.  &  S.  loi;  Hubert  v. 
seems  to  think  that  the  [aw  ought  Groves,  1  Esp.  14S:  Greaslj  v.  Codling, 
to  be  the  other  way,  on  the  analogy  of  1  Bing.  263;  9  Moore  489;  Sandere  -o. 
the  Massachusetts  cases  regarding  the  Fowler.  Cro.  Jac.  446;  ManiottTi. Stan- 
carrying  on  of  offensive  trades  and  the  ley,  i  M.&Gr.  ^68;Go1dthorpeT7.  Hard- 
use  of  buildings  therefor.  man,  13  M.  &  W,  377;  Clark  i'.  Lake, 
The  equity  jurisdiction  of  the  court  l  Scam.  (lit.)  119;  Martin  v.  Bliss,  5 
undoubtedly  includes,  in  proper  cases,  Blackf.  (N.  S.)  35;  Hughe*  v.  HeiGer,~i 
the  restraining  by  injunction  of  the  Binn.  (Pa.)  463;  Brown  v.  Watson,  47 
erection  and  maintenance  of  nuisances,  Me.   161;   Enog  ip.  Hamilton,  r-   ""- 


public  and  private.      To   warrant  the  Z56;  Dudley  v.  Kennedy,  63  Me.  46;; 

application   of  this   restraining  power.  Pierce  v.  Dart,  7  Cow.   (N.  Y.)  609; 

the  danger  of  irreparable   mischief  or  Lansing  v.  WUwall,  j  Den.  (N.Y.)  aci. 

injury  must  be  imminent,  and  clearly  In   the   following   cases   it  was  ktui 

made  to  appear.     Wason   -o.  Sanborn,  that  the  damages   were  not  of  such  a 

SN.  H.  169;  Perkins  v.  Foye,  60  N.  special   nature    as    would    entitle    the 

.  496.  The  act  sought  to  be  restrained  plaintiff'  to   an   injunction.     Fineux  t'. 

most  be  one  which,  if  performed  or  ex-  Hovenden,  Cro.  Elli.  664;  Anon.  Moore 

ecuted,   will    inevitably   bring   on   the  180,  No.  321;  Paine  v.  Patrick,  Carth. 

danger  threatened  by  it.     It  must  be  a  194;  s.  c.,  3  Mod.  289;  Winterbottom  i'. 

nuisance   in  fact,  and  not  one   created  Lord  Derby,  L.  R.,  2  Ex.  316;  O'Brien 

solely  by  statutory  enactment  or  mu-  v.  Norwich  etc,  R.  Co^  17  Conn,  371; 

nicipal  ordinance.     Waupun  -v.  Moore,  Seeley  v.  Bishop,  10  Conn.  128;  Mech- 

34  wis.  45D.  ling  V.  KitanninK   Bridge  Co.,  t  Grant 

Where  the  ordinance  empowers  the  (Can.)  416;  BigcTow  v.  Hartford  Bridge 

authorities  to  summarily  tear  down  and  Co.,  14  Conn.  565;  Clark  v.  Saybrook, 

remove  buildings  constructed  of  com-  21  Conn. 314;  McCowan  v.  Whitesides, 

buBtible  materials,   the   owner  of   the  31    Ind.    235;   lohnson    11.   Stayton,    i; 

property    thus    destroyed     is    without  Harr.  (Del.)  362;   Hartshorn  v.  South 

remedy.     King   v.   Davenport,   9S   111.  Reading,3  Allen  (Mass.)  501;  Brainard 

305.    But  if  in  point  of  fact  he  has  not  v.  Connecticut   River  R.  Co.,  7  Cush. 

violated  any  ordinance,  he  may  recover  (Mass.)   511;   Carpenter  v.  Mann,  17 

damages,   or  enjoin   a   threatened   re-  Wis.  155;  Houck  ■v.   Wachter,  34  Md. 

moval.     McKibbin   v.  Fort  Smith,   35  165. 

Ark.  3^2.     A  court  of  equity  will  not,  A  board  of  health  organized  under 

at  the  mstance  of  the  wrong  doer,  en-  the  "Act  concerninathe  protection  of 

join  the  municipal  authority  from  tear-  the   public   health,  aad   the   record   of 

ing  down  wooden  buildings  erected  in  vital      facts      and     statistics     relating 

violation    of   law,   although   their    re-  thereto,"  approved  March  11,  iSSo  (P. 

^  moval  may  be  without  authority.  Aron-  L.  of  18S0.  p.  206),  may  file  a  bill  in  the- 

1  heimer  v.  Stokley,  11   Phila.  (Pa.)  183.  court  of  chancery  as   relators,  in   the 

'   And  in  Hino  v.  New  Haven,  40  Conn,  name  of  the  State,  for  an  injunction  to 

478,  the  fact  that  the  building,  originally  restrain  the  continuanc^  of  any  nuis- 

combustible,  had   been  made   substan-  ance  hazardous  to  the  public  health  of 

Ually    fire    proof   before    and    during  the     locality.     In     this     respect     the 

the   pendency   of   proceedings  against  remedy   to   restrain    such  a   nuisance, 

the    owner   for   violation    of   the    or-  which  formerly   was  required  to  be  in 

dinance,  wasA«Utogive  him  no  stand-  the  name  and  at  the   instance  of  the 

ing  in  a  court  of  equity.  attorney  general,  has  been  extended  so- 

1.  Ward  V.  Little  Rock,  41  Ark,  526;  that  a  proceeding  in  equity  for  on  in- 

s.  c,  8  Am.  &  Eng.  Corp.  Cas.  397.  junction  mav  be  taken  bv  such  a  lx>ard. 

Maynetl   v.   Saltmarsh.   \   Keb.   847;  Atchinson  v.  State,  39  K.  J.  Eq.  569: 

Hart  IT.  Bassett,  T.  Jones  156;  Chichcs-  s.  c,  S  Am.  &   Eng.  Corp.  Cm.  245. 
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43.  Tranehiiea — Sxoliuive  FranohlMi. — Where  a  corporation  is 
vested  with  an  exclusive  franchise  to  operate  a  road  between  cer- 
tain points,  it  is  entitled  to  an  injunction  to  restrain  another 
corporation  from  constructing  another  road  which  shall  interfere 
with  its  franchise.*  But  the  right  to  the  exclusive  franchise 
must  be  clear,  and  also  the  fact  that  it  is  being  interfered  with, 
otherwise  relief  cannot  be  obtained  by  injunction.* 

A  court  of  equity  will  not  grant  an  injunction  where  it  would 
be,  by  indirection,  decreeing  a  forfeiture  of  a  charter ;  or,  it  being 
discretionary,  when  it  would  be  inequitable.* 

While  a  franchise  may  be  adjudged  forfeited  upon  proof  of 
long  continued  and  intentional  non-user,  it  can  be  only  in  a  court 
of  law,  and  in  a  proceeding  to  test  the  right.* 

■lm«(litir  HoDM.  —  Slaughterhouses  Camfare   Hartford    Bridge   Co.   v. 

have  long  been  regarded  a»prima facie  East  Hartford,  16   Conn.  1491    Enfield 

Buch  ;iub1ic  nuisances  as  will  aulhorize  etc.  Co.  v.   Hartford   etc.    R.   Co.,  17 

an   injunction  to  restrain  their  uec   as  Conn.  40;  Piscataqua   Bridge  v.  N.  H. 

such.     Though  a  necessary  evil,  it  is  re-  Bridge,  7  N.   H.  335;  Thompson  v.   N. 

quired  that  the^  should  be   maintained  Y.  etc.   R.  Co..   3    Sandf.  (N.  Y.)  Ch. 

beyond  the  limits  of  populous  localities,  631;;    Niagara    Bridge     Co.    v.   Great 

and  this  rule  has  been  carried  so  far  as  Western  K.  Co.,  39  Barb.  (N.  Y.}  311; 

to  allow  persons  moving  inlothe  neigh-  McRoberts  v.  Washburne,  10  Minn.  13; 

borhoodof  a  slaughter  house  which  has  Midland  T.&  F.  Co.  n.  Wilson,  38  N.J. 

been  encroached  upon  by  the  growth  of  Eq.  J37;  Micon   -v.  Tallahassee  Bridge 

such  localities,  to  enjoin  its  further  use  Co.,  47  Ala.  G53. 

as  such.     Brady  v.  Weeks,  3  Barb.  (N.  3.    Norwich  Gas   Light  Co.  v  Nor- 

V.)  157;  Sims  V.Frankfort, Tq  Ind.  446;  wich  City  Gas  Co,,  15  Conn.  19;  Dela- 

SUte  V.  Louisville  etc.  R.  Co.,  86  Ind.  ware  etc.     R.  Co.   v.  Camden   etc.   R. 

114;  Praner  v.  Pendleton,  75  Va.  ^16;  Co.,  a  McCart.  (N.J,)  13;  Brooklyn  R. 

Peck   V.   Elder,  3  Sandf.  (N.   Y.)  136;  Co.   n.  Cooney  Island  R.  Co.,  35  Barb. 

Howard  ».  Lee.  3  Sandf.    (N.  Y.)  181;  <N.  Y.)  364;  New  York  etc.   R.Co.r. 

Cropseyf.  Murphy,  I  Hilt.  (N.Y.)  136;  Forty-second   Street   R.  Co.,  50   Barb. 

Dubois  V.  Budlong,  11;  Abb.  (N.  Y.)  Pr.  (N.  V.)  385;  Savannah  R.Co.i/.  Coast 

445;  Atty.  Gen.  11.  Steward,   10  N,  J.  Line   R.  Co.,  49  Ga,  3o3;  St.  Louis  R. 

Eq.  415.  Co.  V.  Northwestern  St.   L.  R.  Co.,  69 

Ins.— Swinton  v.  Pedie,  i    Macq.  74;  Mo.  by,  Cory   v.  Yarinouth  &   N.  R. 

_  ^  t.  r.  .,_  n_..  .  Qg^  J  Hare  593;  Enfield  etc.  Co.  v. 
Conn.  RiverCo.,  7  Conn.  51;  President 
V.  Trenton  Bridge  Co.,  3  Beas.  (N.  J.) 
46;    Fall   11.  Sutter  Co.,   21   Cal.   137; 

li^Niel,  3"C.  &  P.  485;  Tipping 'I.  Butt  ti.  Colbert,  14  Tex.   355;  ChalRss 

St.   Helen  Smelting  Co.,  L.   R..  i  Ch.  v.  Davis.  36  Mo.   35;  National   Docks 

App.66;  Bankart  v.  Houghton, 37  Beav.  R.  Co.  o.  Central  R.  Co..  3a   N.  J.  r 


i.    Boston  etc.  R.  Co.  v.  Salem  etc.     CSil  Co..  33  N.J 


TSS;  United  N.   L  R.  Co.  ».   Standard 

-      - CSil  Co..  33  N.  J, "feq.  133. 

R.  Co..  1  Gray  (Mass.)  i ;  Boston  Wa-  Any  undue  delay  in  applying   for  an 

ter  P.  Co.  V.  Boston  R.  Co.,  16  Pick,  injunction  will  prevent  its  beinggranted. 

(Mass.),i;i3;  Justices  v.  Griffin  &  W.  P.  Fremont  etc.  Co,  v.  Dodge  Co..  6  Neb. 

P.  R.  Co.,  11    Ga.   346;  Delaware   etc.  18;  South  Carolina  R.Co.k.  ColumbU 

R.  Co.  V.  Camden  etc.  R.  Co..   i  C.  E.  R.  Co..  13  Rich.  (S.  Car.)  Eq.  339. 

Green  (N.J.)  331;  s.  c,  3  C.  E.Green  ».    Ottaquechee  Woolen  Co- w.  New- 

(N.J.)   546;    Pennsylvania   R.  Co.   v.  ton,  57  Vt.  451- 

NationalR.  Co.,  8C.  E.  Green  (N.J.)  *.    Kingv.  Armory  &  Monk,  3  Tenn. 

Si;  Central   R.  Co.   v.  Pennsylvania  ^15:  King  v.   Pasmore.   3  Tenn.   199; 

,  Co.,  31  N.  J.  Eq.   47^;    People   v.  King  v.  Saverton,  Yelv.  190. 

Third  Avenue  R.  Co.,  4;  Barb.  (N.  Y.)  The  defendants  were  the  owners  of 

'3;  Camden  Horse  R,  Co.  v.   Citizens'  the  stock  and  franchise  of  a  corporation 

loach  Co.,  31  N.  J.  Eq.  535.  organized   under  a  charter  granted  by 


a 
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44.  Offloen — (<i)  National  Officers. — In  the  case  of  national 
■ofEcere,  vested  with  certain  discretionary  powers  by  virtue  of 
their  office,  the  principle  is  well  settled  that  such  discretion  can- 
not be  interfered  with  by  injunction.  Such  action  amounts  to  an 
encroachment  by  one  branch  of  government  on  another.* 

{b)  State  Officers. — It  is  well  settled  that,  in  certain  cases.  State 
officers  will  be  restrained  by  injunction  from  the  commission  of  a 
breach  of  trust  which  will  affect  public  rights  or  franchises,  or 
from  committing  some  illegal  act  under  color  of  right,  which  will 
injuriously  affect  individuals.  But  a  clear  case  must  be  made  out, 
otherwise  no  injunction  lies.*  y 

(c)  Municipal  Officers. — There  is  a  very  important  line  of  cases 
deciding  that  municipal  officers  may  be  restrained  by  injunction 
from  misappropriating  municipal  iunds  or  other  property.  This 
is  a  breach  of  public  trust,  and,  as  such,  calls  for  the  interposi- 
tion of  a  court  of  equity.* 

the  leglsbiture,  and  by  which  the  origl-  maj   be   restrained    from  abuiing  the 

nal  corporators  were  authorized  to,  and  .statutory  power  given  them  to  award 

had  erected  and  maintained  a  dam  for  compensation  for  the    emolumenU  of 

locking  on  certatnfallsin  theConnectl-  political  offices.     Atty.  Gen.  v.  Poole,4 

<:ut  river  for  about  fifty  years  in  the  Myl-  &  Cr.  17, 

place  wliere  It  was  proposed  to  build  But  in  euch  cases  there  taust  be  a 
the  new  dam;  and  the  court  refused  an  reasonable  certainty  of  right  to  the  re- 
JnjuncUon  restraining  an  erection  of  the  lief  aslced,  and  it  must  appear  that  ir- 
dami  and  this,  as  it  would  indirectly  reparable  mischief  will  ensue;  other- 
work  a  forfeiture  of  the  charier,  in  wise  no  Injunction  can  be  snmted. 
which  there  was  no  provieion  for  its  Atty.  Gen.  -u.  Liverpool,  i  Myl.  &  Cr. 
termination.  Water  had  been  used  for  171.  See  upon  this  point  the  following 
many  years  from  the  old  dam  to  propel  authorities:  Atty.  Gen.  v.  Brown,  t 
tlie  machinery  of  a  saw  mill.  And  the  Swanst.  165;  Atty.  Gen.  v.  Forbes,  2 
injunction  was  refused  although  the  old  My].  &  Cr.  133;  Atty.  Gen.  o.  Aspin- 
dam  had  been  carried  away  by  a  flood  wall,  a  My!,  &  Cr.  613;  Atty.  Gen.  v. 
some  twenty-five  years  ago,  and  nothing  Coi-p.  of  Poole,  4  Myl.  &  Cr.  17;  Atty. 
had  been  done  under  the  charter  since;  Gen.  t>.  Mayor  of  Liverpool,  i  Myl.  & 
and  although  the  new  dam  was  to  he  Cr.  171,  310;  Attv.  Gen.  v.  Corp.  of 
utilized  for  manufacturing  purposes,  in-  Norwich,  3  My].  &  Cr.  406;  Atty.  Gen. 
stead  of  maintaining  the  locks,  there  -o.  Corp.  of  Litchfield,  13  Sim.  546; 
tieing  no  necessity  for  them;  and  al-  Stale  ex  ret.  v.  Callaway  County,  51 
though  the  dam  would  cause  the  water  Mo.  395;  Dummer  v.  Corp.  of  Chip- 
to  set  back  a  little  on  the  water  wheel  penham,  14  Ves.  245;  Re  Fremlngton 
that  propelled  the  ora'rir's  machinery.  School,  n  Jux,  431;  s.  c,  10  Juk.  511; 
Ottaquecbee  Woolen  Co.  v.  Newton,  Dean  v.  Bennett,  L.  R.,  6  Ch.  4S9;  Re 
57  Vt.  451;  ■■  c,  11  Am.  &  Eng.  Corp.  Beloved  Wilkes'  Charity,^  Mac.  &  G. 
Cas.  71.  440;  Dangars  v.  RivsE,  38  Beav.  333; 

1.  Marbury    v.   Madison,   i   Cranch  Attv.  Gen.  1/.  Mid.  Kent  R.  Co.,  L.R., 

(U.  S.)  137.    The  secretary  of  the   In-  3  Ch.  100;  Atty-  Gen.  v.  Great  North- 

terlor  cannot  be  restrained  by  Injunc-  em  R.  Co.,  4  De  Gex  &  Sim.  75. 
lion  from  cancelling  an   entry  of  land         In  New   York   the  doctrine   is  laid 

in  the  land  olBce.     Gaines  i'.  Thomp-  down  that  while  equity  will  not  ordi- 

Kon,  7  Wall.  (U.  S.)  347.  narity    interfere     with     matters    lyins 

3.  People  V.  Canal   Board,  55  N.  Y.  largely  in  the  discretion  of  munidp^ 


Atty.  Gen.  v.  Forbes,  i  Myl.  Si  Cr.  113.  threatened  action  will  produce  irrcpa- 

3.  Atty.  Gen.  v.  Aspinwall,  2  Myl.  Si,  rable  injury  and  consists  of  an  illegal 

Cr.  613;  Atty.  Gen.  r.  Liverpool,  l  Myl.  grant  or  disposition  of  public  property, 

ic  Cr.  171.  by  devoting  it  wholly  or  In  part  to  the 

On  the  same  principle  a  town  council  uses  .of  a  private  corporation,  or  where 
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INJUNCTIONS,  i.ihr.r*. 

48.  SaQwaTi. — As  railways  are  common  carriers  and  quasi  pub- 
lic in  their  character,  courts  will  not,  for  slight  cause,  grant  in- 
junctions  to  obstruct  their  operation  and  thereby  occasion 
inconvenience  and  damage  to  the  public* 

(a)  Eminent  Domain. — Where  a  railway  has  been  located 
across  the  lands  of  a  party,  but  the  amount  of  the  appraiser  has 
not  been  deposited  as  required  by  law,  the  land  owner  may  enjoin 
the  operation  of  the  road  until  the  payment  of  such  award.' 

the  attempted  action  is  corrupt  and  v.  Same,  io  Am.  &  Eng.  R.  R.  Cas. 
fraudulent,  equity  may  Intervene  by  In-  i6j;  Western  etc.  R.  Co.  t'.  Owings,  ij 
junction.  It  has  been  accordingly  held  Md.  199.  And  the  fact  that  the  con- 
that  under  such  circumBtances  as  above  demnation  proceedings  thst  were  Inatl- 
laid  down  a  court  of  equity  may  re-  tuted  by  a  company  which  hag  since  m- 
strain  municipal  authorilies  from  grant-  signed  to  the  defendant  and  gone  out  ol 
Ing  to  a  ntilroad  company  the  right  of  existence  will  not  affect  the  right, 
way  for  an   elevated  railroad  along  a  Ray   v.  Atchison   etc.  R.  Co.,  4  Neb. 

Eublic  street.     People  ex  rel.  Negus  v.  440.     But   an   acceptance  by   the   land 

Iwyer,  90  N.  Y.  4a.  owner   of  the  amount  of  the  award  is 

The  mayor  of  the  city  of  New  York,  an  aquiescence  therein   and   will   pre- 

in  appointmg  the  commissioner  of  pub-  elude    him    from    bringing    an    action 

lie  works  and  the  corporation  counsel,  againKt   the    company   for   such    land, 

does  not   act   on   behalf  of  the  muni-  Bums  ■v.  Milwaukee  etc.  R.  Co.,  9  WIn. 

cipality,  but  as  a  public  executive  officer  4;o. 
under  the  authority  conferred  upon  him 
by   statute.     He  cannot,   therefore,  be 

restrained  by  injunction  from  appoint-  _    _,  ^ . 

ing  certain  persons  to  such  offices  upon  adjudged,  it  is  generally  held  that  Ihc 

the  ground  of  an  aUeged  corrupt  com-  operation  of  the  road  will  be  enjoined, 

bination.     People   v.  Edson,  51  N.  Y.  Cozens  -v.  Bagnor  Ry.  Co.,  i  Ch,  App. 

Super.    Ct.    53;  s.   c,  S   Am.  &   Eng.  594;    Omaha     etc.   R.    Co.  v.  Menk, 

Corp.  Cas.  13s.  iNeb.ii;   Evans  v.   Missouri  etc.   R 

\.  Torrey  v.  Camden  etc.  R.  Co.,  3  Co.,  64  Mo.  453 ;  Slurtevant  v.  Milwau- 

C  E.  Green  Ch.  (N.J.)  193;  Cook  -o.  kee  etc.  R.  Co.,  11  Wis.6a  (Siatutorv), 

North  etc.  R.  Co.,  46  Ga.  618.  Bohlman  v.  Green  Bay  etc.  R.  Co.,' 40 

The  open   and  acknowledged  posses-  Wis.  157;  Story  v.  New  York  Elevated 

sion  by  a  railway  of  its  right  of  way  is  R.  Co.,  11  Abb.  (N.  Y.)N.  Cas.   336;  b. 

sufficient  to  prevent  inlerftrence  there-  c,  7  Am.  &  Eng.   R.  R.  Cas.   596,  611; 

with   forcibly   or  without  its  consent.  Gsmmage  v.  Georgia  Southern  R.  Co., 

Northern    etc.    R.    Co.     v.    St.    Paul  6^Ga.  614;  s.  c,  10  Am.  &  Eng.  R.R. 

etc.  R.Co.  (Minn.),  I  Am.  &Eng.  R.  R.  Cas.  371;  Kendall  i.  Missisouof  etc.  R. 

Cas.  la.     But  where  other  railways  are  Co.,  55  Vt.  438;  14  Am.  &  Eng.  R.  R. 

authoriied  by  statute  to  cross  the  track  Cas.  433;  Richards  t.  Des  Moines  Val- 

of  the  first  railway,  upon   making  just  ley  R.  Co.,  18  Iowa  259;  Hlbbs  ».  C.  & 

<;ompensation   therefor,   an    injunction  S.  R.  Co.,  39  Iowa  340;  White  ii.  Nash- 

will  not  be  granted.     Northern  etc.  R.  ville  etc.  R.  Co.,  7  HeJBk.  (Tenn.)  i;i8; 

Co.  r.  St.  Paul  etc.  R.  Co.  (Minn.),  :  Murdoch  v.  Prospect  Park  etc.  R.  Co., 

Am.&Eng.R.  R.  Cas.12;  Greenhaigh  73(N.Y.)s79;  Williams  v.  New  Or- 

V.  Manchester  &   B.  R.  Co.,  3   Myl.  &  leans  etc.  R.  Co.,  60   Miss.  689;  s.  c,  30 

Cr.  784.  Am.  &  Eng.  R.  R.  Cas.  378;  Bohlman 

1.  Ray   V.   Atchison  etc.   R.  Co.,  4  -v.  Green  Bay  etc.  R.  Co.,  30  Wis.  105. 
Neb.  440;  Menk  f.  O.  &  N.  W.  R.  Co.,         The    following    cases     support    the 

4  Neb.  ai;  Spencer  v.  Point   Pleaeant  general  rule  that  equity  will  enjoin  the 

etc.  R.  Co.,  23  W.  Va.    401;  s,   c,  10  taking  of  land  by  a  railroad  company 

Am.  &   Eng.  R.   R.  Cas,   13;;  Camp-  without    first    condemning    the    same. 

bell  V.   Point  Pleasant  etc.   R.  Co.,  13  Diedrichs  r.  Northwestern  etc.  R.  Co., 

W.  Va.  448;  B.  c.,  20  Am.  &  Eng.  R.  33  Wis.  219;  Lumsden  v.  Milwaukee,  8 

R.  Cas.  H7;   Smith  v.  Point  Pleasant  Wis.  485,  495;  Northern  Pac.  R.  Co.  v. 

etc.    R.    Co.,   23   W.    Va.   451;    b.   c,  Barnesville  etc.  R.  Co.  (Minn.),  i  Am. 

.^o   Am.  &  Eng.  R.   R.  Cas.  160;    Hale  &   Eng.   R.   R.   Cas.  8;  Henderson   v. 
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INJUNCTIONS. 


Wcatetn    MJ.   R.   Co.   v.   Owtngs,   15  an  injunction  below  on  the  gratind  thai 

Md.  199:  AfmBtrong  v.  Waterford  etc.  the  bill  did  not  aver  that  irreparable 

R.    Co.,    10    Ir.    Eq.    60;    Stevens   t:  injur/  would   result.     On   appeal,  the 

Erie   R.    Co.,    (i    C.    E.    Green    259;  chancellor     held    that    the    injunction 

Morris  etc.  R.  Co.  v.  Hudson  Tunnel  would  lie  to  restrain  the  company  from 

R.   Co.,  10   C.   E.  Green   (N.  J.)  384;  proceeding  beyond   the  powers   given 

Harness  ?'.  Chespeake  etc.  Co.,  1    Md.  them  bj- statute,   ThcLoRDCHANCEL- 

Cfr.  248.     And  see  New  Central  Coal  LOR  says;  "I  am  not  at  liberty  (even  if 

.  Co.  V.  George's  Creek  etc.  Co.,  37  Md.  I  were  in  the  least  disposed,  which  I  am 

537;  Bonaparte  ii.  Camden  &  A.  R.  Co.,  not)  to  withhold  the  jurisdiction  of  this 

Baldw.  N.  S.  105.      Comnfissioners  i<.  court,  as  exercised  in  the  firet  case  in 

Durham,  43  III.  ^6;  Horton  v.  Hoyt,  \^  which  it  was  exercised,  that  of  Agar  i. 

Iowa  49>S;  Richards  -v.  Des  Moines  etc.  Regent's  Canal  Co.,  Cooper's  Rep.  77, 

R.  Co.,  18  Iowa  259;  Ross  r.  Elizabeth-  where  Lord  Eldon  proceeds  simply  on 

town  etc.  R.  Co.,  t  Green  (N.   J.)   Ch.  this — that  he  exercised  the  jurisdiction 

421;   Powers    V.   Bears,  u    Wis.   214*  of  this  court  for  the  purpose  of  keeping 

Folley  f.  Passaic.  II  C.  E.  Green  (N.  these    companies    within    the    powers 

J.)  ii6;  Murdock   i'.  Prospect  etc,  R.  which  the  act  give  them.     And  a  most 

Co.,  73  N.  Y.  J7g;  Bohlman   v.  Green  wholesome  exercise  of  the  jurisdiction 

Bay  etc.  R.  Co.,  30  Wis.  105;  Bohlman  it  is,  because  great  as  the  powers  neces- 

V.  Green  Bay  etc.  R.  Co.,  40  Wis.  157;  sarily  are,  to  enable   the  companies  to 

Browning    v.   Camden   etc.   R.  Co.,  3  carry  into  effect  works  of  this  msgni- 

Green  (N.J.)  Ch.  47.  tude,  it  would  be  most  prejudicial  to  the 

In  the  case  of   Western  M.  R.  Co.  f.  interests    of   all   persons    with   whose 

Owings,  ts  Md.  199,  an  injunction  was  property  they  interfere,  if  there   were 

prayed  to  prevent  a  railroad  company  not  a  jurisdiction  continually  open  and 

from    making    a    railroad  over    com-  ready  to  exercise  its  power, lor  the  pur- 

plainant's  lands.     The  bill  alleged  that  pose  of  keeping  them  within  that  limit 

the  company  had  not  paid  nor  tendered  which     Che     legislature     has     thought 

compensation  for  the  use  of  the  lands,  proper  to  prescribe  for  the  exercise  of 

Judge    Tuck,   in    deciding    the   case,  their   powers."      The    injunction    was 

said:  "We  do   not   perceive   how   the  refused,  however,  on  another  ground, 
court  could  have  refused  the  injunction         An  attempt   to    take  permanent  pos- 

In  the  face  of  this  averment  in  the  bill,  session   of  land  for  public  use,  without 

The  clause   of  the  constitution  appli-  the  assent  of  the  owner,  express  or  fm- 

cable  to  the  point  is  too  plain  to  admit  plied,  and  without  payment  or  tender  of 

of   any    doubt.       The    nature    of   the  damages  in  advance,  would,  if  consum- 

damage,  vihttker   irreparable    or    not.,  mated,  be  in  the  nature  of  an  irreparable 

ias  nothing   to    do    with    the   qatslion  injury,  to  prevent  which  an    injunction 

■Biien  thus  presented    .     .     .     We  have  would  ordinarily  be  granted.   Northern 

nodoubtof  the  jurisdiction  of  the  court  Pac.  R.  Co.  i',  Barnesvilte   R.  etc.   Co, 

of  equity  in  such  a  case  as  this.     It  has  (Minn.;,  1  Am.  &  Eng.  R.  R.  Cas.  S. 
been  frequently  exercised,  as  shown  by         The   railroad   company, in  Jones   !. 

the  authorities  cited  in  the   argument.  New  Orleans  etc.  R.  Co.,  70  Ala-  127; 

and  there  are  many  others  to  the  same  s.  c,  14  Am.  &   Eng.    R.   R.  Cas.  317. 

effect,   that    corporations   may   be   re-  having  entered  on  the  lands  without  the 

strained     from     an     abuse     of     their  consent  of  the  owner,  without  condem- 

powers,"  nation   by    statutory  proceedings,  and 

In  Bird  V.  Wilmington  etc,  R.  Co.,  4  without  payment  of  compensation,  was 
Am.  Law  Reg.  222-225,  '^  ^^^  held  a  trespasser;  and  the  owner  might 
that  the  mere  fact  that  the  railroad  have  enjoined  by  bill  in  equity  the  con- 
company  had  proceeded  to  take  struction  of  its  road  until  compensation 
possession  of  complainant's  land  before  to  him  was  ascertained  and  paid. 
instituting  proceedings  for  condemna-  The  defendant,  M,  &  C.  R.  R.  Co,. 
tion,WBsa  sufficient  reason  for  granting  constructed  its  road  across  the  land  of 
an  injunction.  the  oratrix,  a  married  woman,  without 

In  River  Dun  Nav.  Co.  i>.  North  Mid-  complying  with  the  statute  as  to  taking 

land  R.  Co.,  1  Railway  Cases  13s,  a  bill  land  for  railroad  purposes,  without  her 

for  Injunction  had  l:>een  tiled  to  prevent  consent,  and  without  any  action  of  her!>, 

a  railroad  company  from  taking  land  that  amounted   to  an  estoppel.     After 

outside  of  Che  line  In  which  it  was  the  road  was  surveyed  and  located,  but 
070 
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Btihnjh  INJUNCTIONS. 

Where  it  is  sought  by  bill  to  enjoin  the  operation  of  a  railroad 

over  land  which  it  has  illegally  taken,  and  where  the  enjoining; 

the  operation  of  the  road  would  be  a  serious  matter,  and  likely 
to  cause  public  inconvenience  and  annoyance,  the  court  will  often 
withhold  the  injunction  for  a  time  in  order  to  give  an  opportunity 
for  the  damages  to  be  duly  assessed  and  paid.' 

before  Ihe  oratriit'  land  was   taken,  the  ^reement  to  u:ll  and  convey  the  seller 

M.  &  C.  R.  R.  Co.  was   mortgaged  to  waives  his  constitutional  right  to  have 

secure  its  bonds  owned  by  the   defend-  his  damages  assessed  and  tendered  be- 

ant,  the  Conn.   &   Pass,  R.  R.  Co.,  and  fore  possession  can  be  taken  by  the  rail- 

leaeed   lo  the   defendant,   E.  C.  R.  Co.  road  company.     Baltimore  etc.  R.  Co. 

The   mortgage  was  foreclosed   and  the  f.  Highland,  48  Ind.  381. 
title  established  in  the  bondholders.    A         A  land  owner  agreed  (o  convey  to  a 

■rill  having  been  brought   to   enjoin  the  railway  company  a  strip  of  land,  part 

defendants  from  occupying  the   oratriii'  of  which   was   to   be   occupied   by  its 

land,  held,  that   the  defendants  should  track  and  part  used  for  a  public    * 

be   enjoined   \    ' 

damages.     Ke 

R.  Co.  e(a/.,  SS  Vt.  438.  made  a  plat  on  which  this  siri, 

Awud  Kafnied. — Where    a   railroad  marked  a  street,  and  in  acknowledging 

company   institutes    proceedings    In   a  it   provided   that    it   should    remain   a 

lawful  manner  and  condemns  the  right  street  if  the  company  performed  its  ob- 

of  way  and  deposits  the  amount  of  the  ligations,  but  if  not  it  should  Instantly 

award   as   required   by  law,    the   land  revert.     After  hie  death  his  estate  was 

owner    cannot    maintain      an      action  partitioned,   except   the   railway   strip, 

against    the      company      whether     he  and  one  of  the  petitioners  received  cer- 

takcs   or   refuses  the  money  deposited  tain  premises  abutting  thereon,  which 

to  hU  use.     Ilueston   v.    Eaton   etc.  R.  he    sold.     This   partltioner  afterwards 

Co.,  4  Ohio  St.  689.  obtained   grants   from  the  rest  of  his 

But  an  injunction  may  be  granted  to  heirs,  and  conveyed  the  strip  to  the  rail- 
prevent  a  railway  from  further  occu-  way  company  unconditionaHy.  A  sub- 
pancy  of  land  tor  which  it  has  not  sequent  grantee  of  the  premises  which 
made  compensation,  even  though  the  he  had  previously  sold  claimed  a  right 
company  has  actually  tendered  the  to  use  the  street,  where  the  track  lay. 
amount  agreed  upon  by  arbitrators  as  a  private  way  appurtenant  to  his 
chosen  under  a  statute  held  to  be  un.  lots,  and  sought  to  enpoin  the  coinpany 
constilutional.  Shepardson  v.  Mil-  from  occupying  it  with  another  track - 
waukee  etc.  R.  Co.,  6  Wis.  578,  Held,  that  the  bill  for  injunction  would 

Approral  of  the  location  of  a  railroad  not  lie;  the  plat  had  been  made  with 
at  a  public  meeting  of  the  citizens  called  reference  to  a  way  that  had  never  been 
for  that  purpose,  and  acquiescence  in  unconditionally  dedicated,  and  the 
by  the  public  for  fourteen  years,  are  premises  occupied  by  the  way  had 
strong  proofs  of  the  propriety  of  the  afterwards  been  u  neon  dil  ion  ally  con- 
locotion,  and  an  injunction  will  not  be  veyed  to  the  railway  company,  and  be- 
granted  at  the  suit  of  a  land  owner  who  came  its  private  property  before  cam- 
has  permitted  the  road  to  be  completed  plalnant's  title  had  passed  out  of  a  rep- 
and  operated  without  objection  until  all  resentative  of  the  estate.  Tapert  v. 
ordinary  means  of  obtaining  indemnity  Detroit  etc.  R.  Co.  (Mich.),  11  Am,  & 
has  failed.  Hentz  v.  Long  Island  R,  Eng.  R.  R.  Gas.  413, 
Co.,  13  Barb.  (N.  Y.)  646.  WImtb   a  Jadgntaul   tat  tHa  rlcbt  or 

A  writtan  eontruit  with  a  railroad  va7  has  been  recovered  against  a  rail- 
company  to  sell  and  within  a  specified  way  company  and  an  injunction  issued. 
time  to  convey  to  such  company  a  strip  the  Injunction  will  not  be  dissolved 
of  ground  for  the  road  bed,  and  posses-  upon  the  sole  ground  that  the  action  for 
sion  is  given  to  the  purchaser,  who  damages  has  been  reversed.  Sturtevant 
thereupon  proceeds  to  construct  the  i'.  Milwaukee  etc.  R.  Co.,  11  Wis.  63. 
road  through  such  land,  the  vendor  See  also  Davis  v.  La  Crosse  etc.  R. 
cannot  enjoin  the  use  and  possession  Co.,  13  Wis.  16;  Pettibonei>.  La  Crosse 
thereof  by  the  railroad  company  when  etc.  R.  Co.,  14  Wis.  443;  Ford  v.  Chi- 
the  latter  is  not  in  default  in  perform-  cago  etc.  R.  Co.,  14  Wis.  609. 
ing  the  terms  of  the  contract  By  the  1.  Story  v.  New  York  Eflevated  R. 
971 
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z^w^.  INJUNCTIONS.  a«u«n. 

Where  a  party  has  conveyed  a  right  of  way,  the  company  may 
be  enjoined  from  condemning  a  route  in  a  different  place,' 

A  separate  action  to  enjoin  a  railway  company  from  condemn- 
ing real  estate  necessary  for  the  purpose  of  its  incorporation  can- 
not be  maintained  on  the  ground  that  the  statute  under  which 
the  proceedings  are  had  is  unconstitutional  where  that  question 
can  be  determined  by  the  court  in  the  proceedings  themselves.* 

Where  a  railroad  company  is  authorized  by  statute  to  enter 
upon  land  for  the  purpose  of  surveying  and  locating  its  road,  no 
injunction  can  issue  to  prevent  an  entry  for  such  purpose.* 

Co..  II  Abb.  N.  Cas.  (N.  Y.)  236;  t.  c,  by  one  tract,  ae  now  looted."  In  con- 
7  Am.  &  Eng.  R.  R.  Cae.  596;  Gam-  structing  a  switch  the  companj  pro- 
mage  V.  Georgia  Southern  R.  Co.,  65  po»ed  to  lav  one  raii  thereof  for  a  dis- 
Ga.  614;  B.  c,  10  Am.  &  Eng.  R.  R.  tance  of  nineteen  feet  in  front  of  the 
Cos.  371.  lot   and   near   the    intersection  of   the 

1.  Bentley  v.  Wabash  etc.  R.  Co.,  61  streets,  on   the   projecting  ends  of  the 

Iowa  aig;  s.  c,  20  Am.  &  Eng.  R.  R.  tiea  on  which  the   main  track  w«*  laid, 

Cag.  365.  and  fourteen  inches  from  the  main  rail. 

A   deed  for   a   right  of  wa/,  as  then  Held,  that  in  the  absence  of  a  showing 

located  through  the  lands  of  the  grantor,  that  such  occupation  of  the  tie*  of  the 

will  nqt  juBll^  the  subsequent  location  main   track  will   impose  an/  additional 

-of  the  road  in   a   dlBerent  place.     Hall  burden  upon  tiie  plaintifTs  soil,  or  will 

V.  Pickering,  40  Me.  J48.     If  the  owner  present  anj   additional   impairment  or 

tacitly  consents   to   such  a  different  lo-  interference  with   his  use  of  the  street, 

cation,  the   railroad  company  is  not  a  the   injunction   will   not   lie.      Indian' 

trespasser.     Hosher  i;.  Kansas  City  etc.  apolis  etc.  R.   Co.   i'.  Calvert,  1 10  Ittd. 

R.  Co.,  60  Mo.  329.     See  also  Munkers  555. 
w.  Kansas  City  etc.  R.  Co.,  60  Mo.  334.         1.  Kipt-.  N.  Y.etc.R.  C0..6  Hun  (N. 

When   the  owner  of  land  granted  to  Y.)  14-,  Aurora  etc.  R.  Co.  v.   Miller, 

3.  railroad  company  the  right  to  select  j6  Ind.  88.    But  compare   Cal.  Ptu:.  R. 

a  strip  thereof  for  its  right  of  way,  and  Co.  -o.  Cent.  Pac.  R.  Co.,  47  Cal.  54^ 
from  the   terms  of  the   grant,  and  the         S.    Bonaparte  ti.  Camden  etc.  R.  Co., 

circumstances  under  which  it  was  made.  Bald.  (N.   Y.)  aoj;    Morris  Canal  etc. 

it  is  clear  that  both  parties  understood  Co.  v.  Fagin,  i  C.  E.  Gr.  (N.  J.)  419;  ■. 

that  the  right  granted   was   to  be  exer-  c,   7  C.  E.  Gr.    (N.I.)   430;  Vilas   f. 

cised   at   the   time  of  the  final  location  Milwaukee  etc.  R.  c5o.,  15   Wis.   333; 

and   construction   of  the   railroad,  and  Pettibone  v.  La  Crosse  R.,  14  WiB.443; 

not  afterwards,  a  court  of  equity  will,  Lexington   etc.   R.  Co.   v.   Ormsby,  7 

by   injunction,   restrain   such   railroad  Dana  (Ky.)   376;  Murdock  v.  Prospect 

company  from  taking  possession  of  any  Park  etc.  R.  Co.,  73  N.  Y.   579;    Troy 

4idditional   part  of   said  land,  after  Its  etc.  R.  Co.  ir.  Boston  etc.  R.  Co.,  7  Am. 

railroad   has  been    located   and   com-  &  Eng.   R.   R.  Cas.  49;  Gotlschalk  t>. 

pteted.     Warner   v.   Sandusky  etc.  R.  Lincoln  etc.  R.  Co.,  14   Neb.  389;  9.  c, 

Co.,  39  Ohio   St.   70;  s.  c,  II    Am.  &  10  Am.&Eng.  R.R.  Caa.  118;  Cumber- 

Kng.  R.  Cas.  417.  land  etc.   R.  Co.  w.  Penna.   R.   Co.,  57 

Whena  party  has  conveyed  right  of  Md.  167;  s.c,  10  Ain.&  Eng.  R.  R.  Cas. 

way  and   afterwards  the  company  con-  351. 

demns   route,   not   varying  but   a  tew        Property  Saiiis«»d  but  Fot  T»kML — It 

feet  from  that  conveyed,  the  land  owner  is  now  the  well  settled   taw  in  England 

vannot   obtain    injunction    to    restrain  that  an  injunction  will  not  lie  for  a  pro- 

<-onstruction   of   road   until    award   of  tection   of   property  which  is  damaged 

iTommlssioners  is  paid.  Bentley  i'.  Wa-  but  not  taken.     Bush  !■.  Trowbridge  W. 

hash  etc.  R.  Co.,  61    Iowa  239;  s.  c.  20  Co.,  L.  R.,  19  Eq.  191  \  s.  c,  44  L.  J.,  Ch. 

Am.  &  Eng.  R.  Cas.  363.  235;  33  L.  T.  (82;  33  W.  R.  330;  Lsn- 

The  owner   of   0   corner   lot,   for  a  cashire  &  Y.  R.  Co.  ».  Evans,  ij  Beav. 

valuable    consideration,    released  to  a  332;  Sutton  Harbor  Improvement  Co. 

railroad  company  the  part  of  the  streets  v.  Kitchens,  i  De  G.  M.  &  G.  i6i ;  a.  c. 

iidjoining   his   property,  to   the   center  11  L.  J.,Ch.  (N.  S.)  73;  Duke  of  Nor- 

line,  for  u  right  of  way,  "to  be  occupied  folk  v.  Tennant,  g  Hare  745;  Macey  v. 
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(^)  Conflicting  Claims  as  to  Right  of  Way. — One  railroad  com- 
pany cannot  obtain  an  injunction  to  restrain  another  from  grad- 
ing and  layjng  down  its  track  through  a  gap  where  the  com- 
plainant's route  has  also  been  surveyed,  and  to  which  it  has  an  al- 
leged prior  right,  when  it  appears  that  the  work  of  construction 
on  complainant's  line  has  not  reached  the  locality,  and  probably 
will  not  reach  it  for  a  long  time  to  come,  and  it  appears  that  no 
irreparable  injury  will  follow  from  a  failure  to  grant  the  injunc- 
tion.' 

(<:)  Unauthorized   Occupation    of   Streets. — The    unauthorized 

Metropolitan  Bd.  of  Works,  33  L.  J.,         Where  a  railway  company  Jngtituted 

Ch.  377;  London  &  N.  W.  R.  Co.  v.  proceedings  to   condemn   the  roadwaj- 

Bradlej,    3   McN.  &    G.   336;    E.   &  and  track  of  another  de /ado  railway 

W.    India     Dock     &     B.    J.    R.    Co.  company,  but  gave  the  latter   no  nolice- 

V.   Gattke,   3   McN.   &  G.  ii;5:  South  and  conceded  ils   real   purpose,  which 

Staffordshire  R.   Co.   f.   Hall,   1  Sim.  was  lo  obtain  possession  of  the  right  of 

(N.  S.)  373;  Glover  T>.  North  Stafford-  way   and    road   of  the   latter    without 

shire  R.  Co.,  16  Q;  B.  913;  s.  c.,  5  Ens.  compensation,      an       Injunction      was 

L.  &  Eq.  3jq;  Monchet  v.  Great  W.  R.  granted  to  restrain  the  company  at  fault 

Co.,   I  R.  Cfts.  367.     Compare   Hutton  from  taking  possession  under  such  pro- 

V.  London  &  S.  W.  R.  Co.,  18  L.  1.,  Ch,  ceedlngs.      Cin.  etc.  R.  Co.  v.  Danviller 

(N.  S.)  34s;  London  &    N.  W.  R.  Co.  etc.  R.  Co.,  75  HI.  113. 
V,  Smith,  1  McN,  Si  G.  ai6.  Where  a  railway  company  had  aban- 

Counly   commissioners   will   not   be  doned  its  road  for   17  years  and   taken 

enjoined  from  proceeding  with  the  con-  up  the  rails,  it  cannot   obtain  a  tempo- 

Gtruction  of  a  bridge  within  the  limits  of  rary     injunction    to    restrain    another 

a  highway  at  the  instanceof  one  whone  company  from  constructing   a   railway 

lands  are  not  taken  but  only  damaged,  on  such  line.    Troy  etc.  R.  Co.  v.  Bos- 

the  complainant  having  no  right  to  the  ton  etc.  R.  Co..  13  Hun  (N.  Y.)  60. 
prepayment  of  damages,  and  his  remedy         Ons  Koad  Interfering   vitb   AnoUier 

being  by  action  upon  the  case.     Appeal  AlM)llt    to     Croai     It, — An     injunction 

of  Delaware  Co.,  ii  Am.  Si  Eng.  Corp.  granted  to  prevent  one   railway   from 

Cas.  (Pa.)  3S1.  mterfering   with  another   railroad  lay- 

1.  Western   etc.  R.   Co.  v.   Georgia  ing  its  track  across  its  right  of  way  and 

etc.  R.  Co.,  88  N.  Car.  79;  s,  c,  17  Am.  tracks,  without   notice,  and   before   the 

&  Eng.  R.  R.Cas.  31;  Cfhicago  etc.  R.  case   is   determined  on   its  merits,  and 

Co.  w.Joliet  etc,  R.  Co.,   105   111.   389;  final  decree,  is  illegal.     The  court  say: 

s.  c,  14  Am.  &  Eng.   R.   R.   Cas.   62;  "It  needs  no  discussion  to  show  (hat  an 

FItchburg  R.Co.  v.  New  Haven  etc.  Co.,  Injunction  against  a  party's  holding  his. 

134  Mass.  547;  s.  c,  14  Am.  &  Eng.  R.  own  possession  is  the  same  thing  as  tum- 

R.  Cas,  91;.     But  where   one  company  ing  him  out  of  possession,  and  is  utterly     , 

has  constructed  its  road  through  a  can-  illegal   before  iinal  decree.     Whatever 

yon,  another  company  will  be  restrained  right  a  complainant  may  have  in  other 

by   injunction    from    taking    the    first  courts,  or  in  other  ways,  acourt  of  equity 

company's  right  of  way  until  the  neces-  cannotchange  the  possession  of  lands  irt 

sity  thereof  is  shown.     Denver  etc.  R.  conflict  from  one  party  to  another  un- 

Co.  *-  Denver  etc,   R.  Co.  (Colo.),   14  til  the  merits  have   been  finally  passed 

Am.  Sc  Eng.  R.  R.  Cas.  83.  upon.     It  seems  singular  that  any  ofli- 

Where  two  railroad  companies  have  cer  of  the  law  should  undertake  such  a 
each  authority  to  build  and  operate  a  usurpation  of  power.  Il  has  been 
railroad  between  Ihe  lame  termini,  and  sufficiently  settled  by  several  decisions 
the  company  which  first  constructed  its  of  this  court,  and  is  an  elementary  rule 
road  permitted  the  second  company  to  which  needs  no  explanation.  People 
expend  large  sums  of  money  in  con-  t.  Simonson,  10  Mich,  ^^c;;  Bart^  v. 
stnicting  its  line  and  sold  it  part  of  its  Bnggs.  22  Mich.  201,  Lewis  i>.  Cam- 
right  of  way,  it  wilt  not  be  permitted  to  pau,  14  Mich.  4r;8;  Sallinij!  v.  Johnson, 
enjoin  the  operation  of  the  road.  Erie  35  Mich.  489;  Port  Huron  etc,  R.  Co. 
"    "          '~  '                tc.  R.  Co..  r-  '  "■--      ■''■■    '"   ■  
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occupation  of  a  street  by  a  railroad  track  may  be  enjoined,'  But 
an  injunction  wiU  not  lie  to  restrain  the  construction  of  a  street 
railroad  in  an  approved  manner  by  authority  of  State,  and  with 
consent  of  municipal  authorities.* 

Where  a  city  grants  the  right  of  way  through  one  of  its  streets 

etc.   R.   Co.  1'.  Judge  of  Iosco  Co.,  44    diction  to  rcetrain  the  laying  of  a  rait- 

Mich.  479.  road  side   track  hj   a.  company  in  the 

1.  Attv.   Gen.   r.   Lombard   etc,    R.     public  Etreet  in  front  of  its  own  prop- 


0.,  31  L 

.    (Pa.) 


Leg.  Int.  (Pa.)  138;  b.  c.  W.  N.    erty,  to  connect  with  the  main  tract  of  a 


.1   489;    Metropolitan   City    R.  railway,  under  licence  by  the  city  C' 

Co.  v.  Chicago.  96  III.  620;  s.  c,  1  Am.  ci),  by  ordinance,  on  a  bill  by  private 

&  Eng.  R.  R.  Cas.  201;  State  v.  Dayton  individuaU    owning    property    in     the 

etc.   R.   Co.,   36   Ohio   St.   43618.  c.,  5  vicinity  but  not  abutting  on  the  part  of 

Am. &Eng.  R.  R. Cas.  312;  Scioto  Val-  (he  atreet   to   be   used.     Any  damages 

ley  R.   Co.  v.   Lawrence,  38   Ohio  41;  that    may   be    sustained    by    property 

s.  c.,7Ain.&EiiB.  R.R.Cas.93;Tapert  owners  in  a  city  by  reason  of  the  con- 

Ti.  Detroit  etc.   R.   Co.,    ^o  Mich.  267;  BtructionxH*  a  railroad  track  under  the 

s.  c,  11  Am.  &  Eng.  R.  ft.  Cas.  413.  licence  of  the  city  holding  the  fee  of  the 

When  a   railway  company  is  forbid-  street  must  be  sou^t  in  an  action  at 

den  by  statute  to  construct  and  operate  law.    Truesdale  elal.v,  Peoria  Grape 

itB   roads  upon   the   streets  of  any  in-  Sugar  Co.,  101  111.  561. 

corporated   city   without   the  aseent  of  Where  a  city  council  has  granted  to  a 

the   corporate  authorllicG,  and   a  right  railway  company  the  right  to  Uy  down 

of  way  is  granted  on  certain  conditions  lis  track  along  an  alley  .under  section  464 

to  which   the   company   agree,  the  au-  of  the  code,  equity  will  not  interfere  to 

thorities  will  not  be   enjoined  from  re-  restrain  the  company  from  having  the 

entering   and   taking  possession  of  the  damages  to  abutting  property  owneni 

grounds  granted  to  the  company  when  aaaeased,  as  provided   in   said  section. 

the  privilege  of  re-entering  was  in  case  and  from  appropriating  the  alley  upon 

of  a  default  on   the  part  of  the   com-  the   payment  of   such   damages.     The 

pany  reserved  in  the  contract.     Pacific  fact  that  the  damages  to  abuttingprop- 

R.  Co.  V.  Leavenworth,  i  Dill.  (U.  S.)  erty  will   be  very  great  can  make  no 

392.  difference  as  to  the  right  of  the  com- 

Where   a   railroad  company  entered  pany  to  proceed  under  the  law.     The 

upon   a   street,  eicavated   it,   built  and  case's  of  Chicago  etc.  R.  Co.  n.  Newton, 

maintained  a  railroad   thereon  without  36  Iowa  190,  and  Davis  v.  C.  &  N.  W. 

authority,   a  property   owner   on    said  R.   Co.,   46    Iowa    389,    distinguished, 

street   may    recover    damages    arising  Health  v,  Des  Moines  etc.  R.  Co.,  61 

from  the  nuisance   complained  of,  both  Iowa  11. 

directand  consequential.     If  necessary  Where  a  municipality  by  ordinance 

to  a   complete  and  effectual  abatement  grants  to  a  railroad  company  the  right 

of  the  nuisance,  an   injunction  against  to   construct  a  switch    upon   a   street 

its  continuance  may   properly  be  ad-  owned  by  the  municipality  in  fee,  and 

judged  for  that   purpose.    Cofstrum  r.  further  grants  to  the  company  the  right 

Minneapolis  etc.  R.   Co..  33  Minn.  516.  to  operate  cars  thereon  either  by  horse 

Where  the  construction  of  a  railroad  power  or  steam,  a  bill  in  equity  will  not 

in  a  street  of  a  city  will  work   material  lie  by  the  owner  of  property  aliutting 

injury   to   the   abutting  property,  such  on  said  street  to  restrain  the  company 

construction   may   be  enjoined,  at  the  from    operating    its     cars    by    steani. 

■suit  of  the   owners,  until   the  right  to  Chancery  has  no  jurisdiction  in  such 

construct   such  road  in  the  street  shall  case.     The  remedy,  if  any,  for  the  in- 

lirst  be  acquired,  under  proceedings  in-  juries   complained   of  is 'by   action  at 

-stituted  against  such  owners  as  required  law.     Mills  v.  Parlin.  106  111.  Go;  s.  c. 

by  law  for  the  appropriation  of  private  14  Am.  Si  Eng.  R.  R.  Cas.  147. 

property.     Scioto   Valley    R.    Co.    v.  When  a  railroad  company  by  consent 

.David   Lawrence,  38  Ohio   41;  s.  c,  7  of  a  town  council  is  building  its  road 

Am.  &  Eng.  R.  Cas.  43.     See  Faust  v.  through  the  streets  of  a  town,  and  the 

Passenger  R.  Co.,  3  Phi  la.  (Pa.)  164.  '  ■ 

~    "andall   v.  Jacksonville,   19   Fla. 
c,  17  Am.  &  Eng.  R.  R.  Cas.  184. 
■t  of  equity  will  not  take  jur' 
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to  a  railway  company,  which  grades  the  same  at  great  expense, 
the  city  will  be  enjoined  from  revoking  the  conditions  of  the 
grant  to  the  prejudice  of  such  company.' 

((/)  Special  Damages. — Where  a  railroad  company  has  violated 
its  franchise,  by  reason  of  which  the  public  sustains  injury,  an 
individual  who  sustains  no  greater  damage  than  the  public  gener- 
ally cannot  sustain  a  bill  for  an  injunction.* 

(f)  Collection  of  Slock  by  Insolvent  Company. — An  injunction 
will  not  be  granted  to  restrain  an  insolvent  railway  company  from 
collecting  installments  on  subscriptions  for  stock  upon  the  ground 
that  the  money  may  be  expended  in  extending  the  road  beyond 
the  limits  of  the  county,  unless  the  contract  expressly  provides 
that  the  money  shall  be  expended  in  the  county.* 
court  of  common  law  will  furnish  no  Pa.  St.  218,  it  is  said  (p.  326};  "The 
adequate  remedj',  as  the  plaintiff  would  rule  1b  well  tettled  that  wliere  tlie  in- 
have  to  bring  repeated  suite  to  recover  jury  is  no  greater  to  a  plaintiff  than  to 
for  the  damages  he  might  sustain,  as  the  individuals  at  large,  the  remedy  to 
he  would  recover  In  any  one  suit  only  redress  the  subject  of  complaint  is  with 
the  damages  which  he  might  have  sue-  the  public.  Bigelow  v.  Hartford  Bridge 
tained  prior  to  the  institution  of  such  Co.,  14  Com.  ^t,\  Buck  Mountain  etc. 
suit,  and  on  its  termination  would  have  Co.  ii.  Lehigh' etc.  Co.,  14  Wright  (Pa.) 
to  bring  a  like  suit  for  his  damages  sub-  91;  Sparhawk  v.  Union  etc.  R.  Co.,  4 
sequently  sustained,  and  «o  on  for  an  P.  F.  Smith  (Pa.)  401;  Peterson  v. 
indefinite  period,  this  reason  furnishes  Railway  Co.,  5  Phila.  (Pa.)  199;  Pas- 
no  ground  for  Ihe  interposition  of  a  senger  Co.  v.  Phila.,  33  Leg.  Int.  (Pa.) 
court  of  equity,  as  all  damages  of  a  per-  164;  Passenger  R.  Co.  v.  Passenger  R. 
manent  character  may  be  recovered  in  Co.,  I  W.  N.  C.  (Pa.)  49*;  Crowley  v. 
such  case  in  the  first  suit  at  law,  and  Davis,  63  Cal.  460;  h.  c,  jo  Am.  &  Eng. 
there  is  not  only  no  necessity  for  such  R.  R.  Cas.  2j;  Dwenger  i^  Chicago 
repeated  suits  at  law.  but  af^r  such  etc.  R.  Co.,  9S  Ind.  153;  s.  c.,  10  Am. 
first  suit,  in  which  the  entire  damages  &  Eng.  R,  R.  Cas.  16,  30. 
are  recovered,  no  second  suit  could  be  In  Coast  Line  R.  Co.  v.  Cohen,  50 
lirought,  except  to  recover  damages  Ga.  451,  ft  was  keld  that  a  court  of 
which  did  not  necessarily  result  from  equity  will  not  entertain  a  bill  in  the 
the  building  and  proper  use  by  the  rail-  name  of  one  or  more  private  citizens 
road  company  of  its  tracklnsuchstreet.  lo  restrain  the  obstruction  of  a  public 
.\  second  suit  could  only  be  brought  street,  no  private  injury  or  threatened 
forthe  careless  running  of  care  in  such  injury  being  alleged  to  such  citizens  or 
street  or  for  other  wrongs  done  by  the  to  their  property.  In  such  a  case,  the 
railroad  company,  not  including'  the  nuisance  being  purely  a  public  one,  can 
injury  necessarily  resulting  from  the  only  be  restrained  by  the  public  on  in- 
runnmgof  its  cars  in  such  street,  which  formation,  filed  by  a  public  officer,  to 
is  the  right  of  the  company.  Smith  v.  wit,  by  the  solicitor  general  for  the  cir- 
Point  Pleasant  etc.  R.  Co.,  23  W.  Va.  cuit.  It  Is  not  suflicient  that  one  of  the 
451,  20  Am.  &  Eng.  R.  R.  Cas.  160,  parties  is  a  lot  owner  on  the  street,  no 

1.  Southwestern  etc.  R.  Co.  V.  Albany,  specilic  injury  to  the  property  being 
45  Ga.  613;  it  is  said  (p.  615):  "It  can  alleged,  but  onlv  a  general  allegation 
hardly  be  disputed  that  this  attempt  of  that  damage  will  result  to  said  lot. 
Ihe  city  of  Albany  to  aller  its  contract  Where  a  township  received  special 
with  the  Brunswick  &  Albany  Rail-  damages  from  obstructions  in  a  stream 
road  is  a  wrong  to  that  company,  placed  there  by  the  railway  company 
Whether  the  contract  is  one  which  by  reason  of  which  injury  is  occasioned 
could  have  been  enforced  as  a  contract  to  public  bridges,  it  may  bring  an 
Ik  not  the  question.  Alter  the  Bruna-  action  to  remove  or  restrain  such 
wick  and  Albany  road  had  acted  on  obstructions.  Sheboygan  B.Sheboygan 
it,  done  the  work  under  the  eve  of  the  etc.  R.  Co.,  21  Wis.  667, 
tity.  It  is  too  late  for  the  city  to  say,  8.  Dill  v.  Wabash  etc.  R.  Co.,  11  111. 
our  contract  does  not  bind  us.  91.    There  was  no  condition  attached 

1.  Cumberland  etc.  R.  Co.'s  App.,  62     lo  the  contract  of  subscription,  and  it 
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Mlw^  INJUNCTIONS.  Bdl«ji. 

Where  a  railway  company  has  the  right  to  proceed  and  con- 
struct and  use  its  road,  threats  of  personal  violence  to  the  agents 
of  the  company  if  they  attempt  the  construction  of  the  road  will 
not  give  a  court  of  equity  the  right  to  interfere  by  injunction  to 
restrain  the  threatened  violence.^ 

(_/")  Rights  of  Bondholders. — A  bondholder  in  a  corporation 
cannot  obtain  an  injunction  to  restrain  the  directors  thereof  from 
sacrificing  its  interests  to  another  corporation,  where  the  com- 
pany is  solvent  and  abundantly  capable  of  responding  in  damages 
to  the  complainant.^ 

(^)  Rights  of  Stockholders. — Where  the  legislature  repeals  the 
charter  of  a  street  railroad  and  transfers  its  franchises  and  track 
to  another,  and  the  corporation  declines  to  seek  redress,  a  stock* 
holder  may  obtain  an  injunction  on  the  ground  that  the  repealing 
statute  impairs  the  obligation  of  a  contract.' 

A  single  stockholder  may  obtain  an  injunction  to  restrain  the 
purchase  by  one  railroad  of  the  majority  of  the  stock,  bonds  and 
equipment  of  another,  where  such  purchase  would  be  ultra  vires 
and  opposed  to  public  policy.* 

(A)  Covenants. — Injunctions  to  restrain  breaches  of  negative 
covenants  and  mandatory  injunctions  to  compel  the  observance 
of  affirmative  covenants  are  granted  when  the  threatened  breach 
of  an  existing  contract  is  clearly  shown,  but  only  when  the  re- 
covery of  damages  at  law  would  inadequately  redress  the  im- 
pending injury."  Equity  will  restrain  the  violation  of  covenants 
by  injunction,  notwithstanding  their  nature  is  such  that  specific 
performance  would  not  be  decreed.* 

was   keld  that   the   iniolvency   of  the        •.  In  Singer  Sewing  Machine  Co.  i'. 
company  conntltuted  no  defence.  Union   Buttonhole  &£  Co.,  i  HolmeB 

1.  Monlgomcryelc.  R.Co.!-.  Wsllon,  (U.S.)  J53,  the  court,  after  a  cbtcIuI 
14  Ala.  207.  review  of  the   authorities,  held  that  an 

S.  Matthewi  v.  Murchlson  (N.  Car.},  Injunction  maj  be  granteid  to  restntin 
9  Am.  &  Eng.  R.  R.  Cas.  693.  acts  in   violation  of  a  lawful   contract. 


reight   R.  although  the  nature  of  the  contract  it 

I.  &  Eng.  such   that  specUic  performHnce  woula 

526.  not   be   enforced,     Xowell,  J,  said; 

t.  Elkins  V.  Camden  etc.  R.  Co.,  16  "It   U   now  firmly  established  that  the 

N.J.  Eq.  s;  B.  c,  9  Am.  &   Eng.  R.  R.  court  will  often   interfere  by  Injunction 

Cas.  619.  when  it  cannot  decree  specific  perform- 

And  where  an   insolvent  cantd  com-  ance."    To   the   same   effect  Is  W.  U. 

pany   sold   Its   property  and  franchisea  Tel.  Co.  v.  Union   Pac.  R.  Co.,  3  Fed. 

to   a    railvray  corporation   for  a   sum  Rep.  433,  429;  Wells  v.  Oregon    R.  & 

greatly   beneath    their  value,  and  the  N.   Co.  [Oregon),  16   Am.   &   Eng.  R. 

purchasing  company   thereupon    built  R.  Cas.  71;  Wells  v.  Northern  Pac.  R. 

!<nd  equipped   a   railroad  on  such  right  Co.  (U.  S),  18  Am.  &  Eng.  R.  R.  Cas. 

of   way;     held,  that   the    stockholders  441, 

and  creditors  of  the  canal  company  Wolverhampton  &  W.  R.  Co.  i'. 
oould  not  restraitt  the  railroad  company  London  &  N.  W.  R.  Co.,  L.  R.,  16 
from  using  the  property,  but  could  Eq.  433,  Is  a  case  where  the  defendant 
t-ompel  It  to  account  for  the  additional  was  restrained  from  a  wrongful  diver- 
value.  Goodin  V.  CIn.  etc.  Canal  Co.,  sion  of  traffic  on  the  plaintifTs  road. 
iS  Ohio  St.  169.  The  agreement  between   the  two  com- 

6,  Chicago  etc,  R.  Co.  v.  New  York  panies  was   that   the  defendant  should 

eU.   R.   Co.   (New   York),  33   Am.  &  work  the  plalntiB's  line,  and  during  the 

Eng.  R.  R.  Cas.  165.  continuance  of  the  agreement  develop 
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Brids*.  INJUNCTIONS.  BrUgM. 

(i )  Operating  Contracts. — Where  two  railway  companies  enter 
into  an  agreement  for  using,  interchangeably,  each  other's  roads 
upon  certain  prescribed  terms,  an  injunction  will  be  granted  to 
restrain  one  of  the  companies  from  depriving  the  other  of  the 
use  of  its  road  under  the  contract,* 

(y)  Fraudulent  Combination. — A  corporation  formed  by  fraudu- 
lent combination  will  be  restrained  by  injunction  from  exercising 
powers  injurious  to  an  individual  by  taking  his  land,  when  acting 
outside  the  scope  of  legislative  intent.* 

{k)  Highways. — A  town  which  has  had  imposed  upon  it  by  law 
duty  to  repair  highways  may  maintain  action  for  injunction  to 
■  compel  railway  company,  which  has  practically  destroyed  the 
highway,  to  restore  it  to  its  former  state  of  usefulness." 

(/)  Parallel  Roads.— An  injunction  will  not  lie  to  restrain  the 
construction  of  a  road  parallel  with  one  already  constructed,  and 
between  the  same  termini,  nor  to  restrain  crossing,  by  the  road  in 
question,  of  the  main  tracks  and  switches  of  the  old  road.* 

(m)  Mill  owners  Flooding  Track.— '^\igtg  a  railway  company 
is  entitled  to  protection  from  overflow  of  water  from  a  mill  dam, 
its  licencees  are  entitled  to  the  same  protection,  and  the  defend- 
ant may  be  enjoined  from  increasing  the  height  of  his  mill  dam 
to  the  injury  of  plaintiff.* 

(a)  Planting  Trees. — -A  railway  company  may  be  enjoined  from 
planting  trees  so  close  to  one's  land  as  to  overshadow  it,  and  to 
cause  the  roots  to  spring  up  to  the  damage  of  the  soil.* 

48.  Bridges.— An  injunction  will  be  granted  to  restrain  the 
erection  of  a  bridge  across  a  navigable  river  where  it  is  shown 
that  such  bridge  will  be  an  obstruction  to  navigation.* 


specified  traffic.     The  bill  was   filed  to.  court  may,  on  final  hearing,  require 

restrain  the  defendant  from  carrying  a  removal   of   the    obstructions    already 

Kr*ion  of  the   traffic   which   ought  to  placed   thereon,   in   case   the  company 

ve  passed  over  the  plaintitTs  line  by  refuse   to   restore  such  highway  to  its 

other  lines  of  the  defendant.     The  point  former   UEefulncss.  Schroeder   f.  First 

was   made   by   the   defendant  that  the  Div.    St.   Paul  etc.   R.  Co.  (Minn.),  5 

court  could  not   undertake   to  enforce  Am.  &  Eng.  R.  R.  Cas.  298, 

specific  performance  upon  <iuch  a  con-  4,  East  St.  Louis  Connecting  R.  Co. 

tract,  because  It  would  require  a  series  v.  East  St.  Louis  Union  R.  Co.,  108  III. 

of  orders  and   a  general   faiperintend-  36519.  c,  17  Am,  &  Eng.  R.  R.  Cas.  163. 

ence  to  enforce  the  performance,  which  6.  Longwood  etc.  R.  Co.  u.  Baker.iz 

could  not  conveniently  be  administered  C.  E.  Green  (N,  J.)  166. 

by  a  court  of  justice;  but  the  point  was  V.  Brock  i',  Connecticut  etc.  R.  Co., 

overruled  and  the  injunction  granted.  35  Vt.  373. 

1.  Great   Northern   R.   Co.  v.  Man-  A  railroad    company   was    enjoined 

Chester   R.   Co.,  ,■;   De    G.  &   Sm.  138.  from  planting   willow  trees  on  Its  right 

Niemeyer  v.  Little  Rock  Junction   R.  of  way   for   the   purpoce   of  making  a 

Co.,  43  Ark,   in;   s.  c,  20  Am.  &  Eng.  fence.     Brock   v.   Connecticut  etc.  R. 

R.  R.  Cas.  174.  Co.,  35  Vt.  373. 

S.  Niemeyerr.LittlcRockJunctionR.  T.  Northern   Pac.   R.  Co.  f.  Barnes- 
Co.,  43  Ark;  30  Am.  &  Eng.  R.  Cas.  174.  ville  etc.   R.  Co.,   3   McCrary  (U,  S.) 

S.  Jamestown  v.  Chicago  etc.  R.  Co.  2:4;  St.  Louis  R.  Co.  v.  Northwestern 

<  Wis.),  31  Am.  &  Eng.   R.  R.  Cas.  163.  St.  L.  R.  Co.,  69  Mo,  65, 

"  JnritdlcUon.— The  power  to  regulate 
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TflllBrldBM.  INJUNCTIONS.  ToUBridgM. 

Courts  of  equity  do  not  require  that  the  right  of  franchises  be 
first  established  by  law  before  extending  relief  by  injunction. 
The  creation  of  the  franchise  by  legislative  grant  is  considered 
sufficient  to  show  legal  right.* 

The  lessee  of  a  railway  bridge  may  be  enjoined  from  violating 
his  agreement  to  the  prejudice  of  the  plaintiff,  and  may  be  com- 
pelled to  carry  into  effect  reasonable  regulations  necessary  to 
prevent  evasion  of  the  plaintiff's  rights* 

47,  Toll  Bridges. — Where  one  has  a  grant  of  a  bridge,  with  the 
exclusive  right  of  taking  toll,  the  erection  of  another  bridge  so 
near  it  as  to  materially  affect  or  take  away  its  custom,  the  court 
will  grant  an  injunction  to  protect  the  enjoyment  of  the  franchise.' 
But  a  railroad  company,  when  authorized  by  the  legislature, 
cannot  be  enjoined  from  erecting  a  bridge  across  a  river  by  a  toll 
bridge  company  on  the  ground  that  such  railroad  bridge  would 
be  an  infringement  upon  their  chartered  rights,  so  long  as  the 
railroad  company  transport  passengers  in  the  ordinary  course  of 
business  of  conveying  travellers  upon  the  railroad.* 

If  the  owner  of  an  exclusive  right  to  keep  a  bridge  in  a  certain 
district  stand  by  and,  without  objection,  permit  other  parties  to 
construct  a  bridge  across  the  same  river  in  that  locality,  or  neg- 
lects  to  perform  the  conditions  on  which  he  receives  his  exclusive 

commerce  comprehends  the  control  for  He  and  the   corporation,  tmpaning  cer- 

that  purpose  of  alt  the  n&vlgable  waters  tain   burdens     upon     the    corporation 

of  the  United  States  which  are  access-  which,  when   fulHlled,  entitle  it  to  pro- 

ible     from     another    state    than    that  tection  in   a   court  of  equity,     i   High 

in   which   they    He.     This  power  con-  on   Inj.,  section   917;  Hartford    Bridge 

fers  upon  congress  the  exclusive  power  Co.   v.   East   Hartford,  16   Conn,  i^; 

to   authorize    the    erection   of   bridges  Enfield  etc.  Co.  v,  Hartford  etc,  R,  Co., 

over  navigable  waters   between  two  or  17  Conn.  40. 

more  states.     Pennsylvania  n.  Wheel-  1.  Fiecataqua  Bridge  v.  New  Homp- 

ing  etc.  Co,  13  How.  (U.  S.)  518;  Gil-  shire  Bridge,  7  N.  H.  jt- 

man   v.   Philadelphia,  3   Wall.  (U.  S.)  9.  Niagara  Falls   etc.    Co.    t..  Great 

713.  Western  etc.  R.  Co.,  39  Barb.  (N.  Y.) 

InGIlmons'.  Philadelphia,  3WaIl.(U.  212. 

S.)7i3,the  Supreme  Court  of  the  United  Equity  will  not,  however,  lend  Its  aid 

States  refused  to  erant  an  injunction  to  in   such   cases  for  the  protection  of  a 

permit   the   erection   of  a  bridge  over  right  which  was  not  intended  to  be  m- 

the  Schuylkill  river.     Swavne,  J,,  in  elusive.     High  onlnj.,  section 923;  Fall 

delivering  the  opinion  of  the  majority  -v.  Sutter  Co.,  21  Cal.  137;  President  v. 

of  the  court,  says  (p.  729):  "The  States  Trenton   Bridge  Co.,   1   Beas.  (N.J.) 

have  always  exercised  this  power,  and  46. 

from  the  nature  and  objects  of  the  two  S.  Newburg  etc.  Turnpike  i'.  Miller. 

hystems    of     government    they     must  j  Johns.  (N.   Y.)  Ch.  101;    Harrell  v. 

always  continue  to  exercise  it.  subject,  Ellsworth,  17  Ala.  576;  Smith  v.  Hark- 

liowcver,  in  all  cases,  to  the  paramount  tns,  3  Ired.  (N.  Car.)  E<).  613. 

authoritj'   of   congress    whenever    the  4.  Mohawk  Bridge  Co.  n.  Utica  elc. 

power  of  the  Slates   shall  be  exerted  R.  Co.,  6  Paige  (N.  Y.)  Ch,  554. 

within   the   sphere  of  the   commercial  In  Charles  River  Bridge  v.   Warren 

power   which   belongs  to   the  nation."  Bridge  Co.,  11    Pet.  (U.  S.)  420,  It  wa." 

In  effect  the  court  held  that  until  con-  htid  that  the  grant  of  a  charter  to  a 

gress  had  exercised  its  jurisdiction  upon  bridge  company  for  the  erection  of  a 

(he  subject  the  States  might  do  so.  toll  bridge  over  a  river  did  not  [irohitHt 

The  charter  granting  the  franchise  the  legislature  from  granting  a  charter 
"- -'—  a  eontrnci  between  tht  pub-  to  a  noi  her  company  nrhereby  the  income 
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right,  he  will  be  deprived  of  the  aid  of  equity  for  Its  protection.' 
48.  Ferries.— The  owner  of  a  ferry  franchise  will  be  protected 
by  injunction  against  infringement  by  a  rival  ferry  operated  with- 
out authority  of  law ;  *  or  the  erection  of  a  bridge  in  such  close 
proximity  as  to  endanger  its  profits  and  jeopardize  the  exclusive 
right  of  the  proprietors  of  the  ferry.' 

The  exclusive  right  to  a  ferry  will  be  protected  by  injunction 

derived  from  the  tolls  of  the  first  bridge  tual  remedy  and  restraint  of  injunction 

-would  be  dCBtrojed.     It  is  said  (p.  549]:  It  ie  obvious  that  from  the  difficulty  of 

"In    charters    of   this    description    no  proving  the  extent  of  the  Injury  from    . 

rights  aretaken  from  thepublic  orglven  time  to  time,  and   from    the    constant 

to  the  corporation  bejond  those  which  litigation   arising   out  of  the   repeated 

the  wordsof  thecharter,hy  theirnaturat  invasions   of    the   right   that  '  ' 

...  .         .,  ....  ...  .^j    {!.^, 

Bridge  Co.,  2  Port.  ^ALa.)  296;  Oswego     tary,  and    indeed  is  the  only  remedy 


d  proper  construction,  purport  to  con-      naturally   expected    from    a   rival  e.  _, 
V.       See    also   Dyer   v.   Tuscaloosa     tion.  the  relief  in  equity  is  highly  salu- 
'  "~~t.  (Ala.)  296;  Oswego     tary,  and    indeed  is  the  on^  remi   ' 


any  pretensions  to  be  deemed 

C47i  rort  nam  etc.  v,o.  v.  smitn,  30  in.  aoequate.     The  cases  are  numerous  of 

V.  44.  redress  in  that  tnethod." 

L  E;nfieldetc.Co.v.Conn.RlverCo.,  8.  Highon  Inj.,  section  937^  Butt  v. 

7  Conn.  51.  Colbert,  24  Ten.  ty. 

If  a  corporation  which  has  the   ex-  In  Gates  v.  McDaniel  et   at.,  a  Stew, 

elusive  right  to  keep  a  ferfy  and  wagon  (Ala.^  211,  Gates  had  a  public  ferry  es- 

bridge  across  a  rtver  In  a  certain  dis-  tablished   by   law,  and    McDaniel  and 

trlct   stand   by   and   without  objection  Spurlin  built   a   bridge  near  it  without 

permit    other    parties    to    construct   a  authority,  and    Buffered  all  persons  to 

bridge  across  the  same  river  in  thatdis-  pass  free  of  toll.     It   was   held  that  It 

trict,  it  will  be  estopped   from   contro-  was  a  violation  of  the   rights  of  Gates, 

verting  by  Injunction  or  otherwise  the  and   that  equity    would   restrain    Mc- 

rights  of  such  parties  to  use  and  retain  Daniel  and  Spurlin  from  using  it  except 

said  bridge.  Fremont  etc,  Co.  v.  Dodge  for  their  own  families.     Taylor,  J.,  in 

Co.,  6  Neb.  18.  delivering   the    opinion   of  the   court, 

a.  Midland  etc.  Co.  i>.  Wilson,  38  N.  quoted  from  the  atatuie:  "That  no  pub- 

I.  Eg.  S37;  Chard  v.  Stone,  7  Cal.  117;  He  ferry  shall  be  established  within  less 

McKoberts  V.  Washburne,  10  Minn.  13;  than   two  miles  by  water  of  any  ferry 

Cory  "v.  Yarmouth  etc.  R.  Co.,  3  Hare  already  established,  unless  on  any  river 

B3.  See  Burlington  etc.  Co.  Ferry  -v.  at  or  within  two  miles  of  any  town." 
avis,  48  Iowa  133;  Charles  River  And  further,  "that  if  any  person  or 
Bridge  V.  Warren  Bridge,  11  Pet.  (U.  persons  shall  establish  a  public  ferry. 
S.)  420;  Binghamton  Bridge  Co.,  3  public  road,  toll  bridge  or  cause- 
Wall.  (U.  S,)  ji;  Bridge  Proprietors  way  contrary  to  this  act,  he  or  they 
V  Hoboken,  i  Wall.  (U.  S.)  116;  Piatt  shall  forfeit  and  pay  $500,"  etc..  and 
r.  Covington  etc.  Co.,  S  Bush  (Ky.)  then  said;  "What  is  the  reason  that 
37;  Glover  v.  Powell  ei  al.,  2  Stock,  persons  are  prohibited  from  establish- 
<N.J.)  211;  Hartford  Bridge  Co.  v.  ing  a  public  ferry  within  two  mites  of 
Union  Ferry  Co.,  Jg  Conn.  110;  Murry  another,'  Clearly  because  the  owner 
V.  Menefee,  20  Ark.  561;  Gales  v.  Mc-  of  the  first  has  entered  into  onerous  en- 
Daniel  el  al.,  2  Stew.  (Ala.)  311;  Dyer  gagements,  when  he  obtained  the  order 
i',TuskatoasaBridgeCo.,3Port.(A]a,)  to  establish  the  ferry.  .  ,  Unlesshe 
296;  Trent  *.  Cartersville  Bridge  Co.,  has  some  such  protection  his  ferry  will 
11  Leigh  (Va.)  529.  become  profitless,  of  course  will  be 
In  Smith  v.Hawkins,  3  Ired.  (N.  neglected,  and  travellers  and  others 
Car.)  613,  RuFFiN,  C.  J,,  In  delivering  meet  with  great  delays.  But  will  the 
the  opinion  of  the  court,  said:  "Not  object  of  the  general  assembly  in  af- 
only  did  the  common  law  give  redress  fording  this  protection  be  deleated  by 
for  the  invasion  of  the  franchise  of  a  the  erection  of  a  bridge  within  the  pro- 
ferry  by  an  action,  but  upon  Its  being  hibited  distance?  Cerlaintv  much  more 
found  that  such  redress  was  not  ade-  effectually  than  by  establishing  a  ferry, 
quale,  equity  interposed  the  more  eflec-  .  ,  ,  apart  from  all  statutory  pitm- 
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in  the  absence  of  a  remedy  at  law.'  But  a  party  claiming  an 
exclusive  right  to  a  ferry  at  a  certain  point  is  not  entitled  to  an 
injunction  against  another  person  maintaining  a  ferry  there  when 
he  is  guilty  of  such  neglect  of  duty  as  would  warrant  a  court  in 
declaring  his  franchise  forfeited.* 

Ferry  privileges  will  be  protected  by  courts  of  equity  only 
against  those  whose  conduct  as  regards  the  general  public  is 
such  as  to  impair  the  right  of  the  owner  of  the  franchise.'  The 
owner  of  a  chartered  ferry  may  enjoin  the  laying  out  of  a  public 
road  through  grounds  adjoining  his  creek,  and  used  by  him  in 
connection  with  his  business.* 

A  charter  from  one  State  authorizing  the  operation  of  a  ferry 
upon  a  navigable  river,  which  forms  the  boundary  between  two 
States,  and  no  exclusive  right  upon  the  opposite  shore  is  acquired, 
an  injunction  will  not  be  granted  to  restrain  the  operation  of  a 
rival  ferry.' 

49.  Streets  and  Pablio  Boads, — The  attempt  to  open  a  public 
road  where  there  has  been  no  provision  made  for  paying  the 
dami^es  occasioned  by  the  location  of  the  road  may  be  enjoined.* 

EionB,  except  those  which  relate  to  the  ments  as  to  assessment,  tender  of  dam- 
establishment  of  the  ferry,  I  am  de-  ages,  etc.,  an  injunction  maj  be  made 
cidedtj  of  opinion  that  the  defendants  perpetual.  Carpenter  v.-  Grisham,  j^ 
had  no  right  to  build  a  public  bridge  Mo.  147.  Pending  an  appeal  the  land 
within  the  immediate  vicinity  of  the  owner  is  entitled  to  the  possession  of 
ferrr,  calculated  to  destroj'  the  profits  the  land  and  to  an  injunction  to  protect 
of  the  ferry."  his  posBession.     Kan.  v.  Kan.  Pac.  8- 

1.   Long  V.  Merrill,  N.  C,  Term  R.  Co.,  iS  Kan.  331. 

113;  Poweri'.  Athens,  19  Him  (N.  Y.)  Where  a  public  road  has  been  duly 

165.  laid  out,  a  claim  for  damages  made  hj 

a.   Ferrel  v.  Woodward,  10  Wis.  481.  a   land   owner    and    allowed,  and    no- 

So  where  a  ferry  has  been  disused  for  appeal  taken,  a  court  of  equity  will  not 

more  than  three  j*ears.     Trent  v.  Car-  enjoin   the   opening   of  the  road  upon 

tersvllle  etc.  Co.,  ti  Leigh  (Va.)  511.  the  ground  that  the  damaeee  allowed 

So  where  the  plaintiff  filed  a  bill  for  such    land    owner     were     madequate. 

an  Injunction  to  restrain  the  defendant  Hopkins  i/.  Keller.  16  Neb.  569. 

from  running  a  ferry  on   the   ground  Relief   in  equity   by  restraining  the 

that  he  had  diverted  business  from  the  appropriation  of  private  property  for  a 

plainti&'s  ferry  to   his  great   loss  and  public   road   for  the    non-payment   of 

damage,  but    gave    no    special   details  damages  will  not  be  granted  where  the 

thereof,  a  preliminary   injunction   was  owner  of  the  land  has  failed  to  comply 

denied.     Power  v.  Athens,  19  Hun  (N.  with  the  mode  of  relief  pointed  out  by 

Y.)  i6j.  the  statute.     Reckner  etc.  v.  Warner, 

!.    High  on  Inj..  5930;  Trent  !■.  Car-  33   Ohio  St.  275;    See   Parham  t>.  Jus- 

Icrsville   B.  Co..  11   Leigh  (Va.)  539.  tices,  9  Ga.  341;  Nichols  v.  Salem.  14. 

4.   Flanders  r.  Wood,  14  Wis.  57J.  Gray  (Mass.J  490;  Masters  ».  M'Hol- 

e.   Challis  V.  Davis,  cf,  Mo.  25.  land.  12  Kan.  23. 

6.  I  Commissioners  i-.  Durham,  43  When  a  public  road  has  been  law- 
Ill.  86;  Powers  v.  Bears,  12  Wis.  314;  fully  located  and  the  damages  assessed 
Follcy  1'.  Passaic,  36  N.J.  216;  Horton  tendered  to  the  land  owner  but  refused 
V.  Hoyt,  II  Iowa  406;  Carpenter  r.  Oris-  by  him,  an  injunction  will  not  be  grant- 
ham, 59  Mo.  347;  Eidermilier  r'.  Wyan-  ed  to  restrain  the  road  overseer  from 
dotte  City,  I  Dill.  (U.  S.)  376;  Norris-  tearing  down  the  fences  and  opening 
town  etc.  Co.  v.  Burket,  36  Ind.  53.  the   road.     Creanor   r.  Nelson,  33  Cal. 

Where  a  road  has  been  established  or  465.     But  if   the  statute  under  which 

ordered  to  be  opened  and  it  is  too  late  the  condemnation  proceedings  a:     ''   '' 


comply  with  the  statutory  require-     is  unconstitutional,  or  its  provlaions 
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In  counties  under  township  oi^anizatiotl,  unless  the  statutory 
requirements  are  complied  with  by  the  commissioners,  such  as 
giving  notice  and  the  like,  they  will  have  no  jurisdiction  to  act, 
and  an  order  establishing  a  highway  will  be  enjoined.* 

An  injunction  may  be  granted  to  restrain  the  opening  of  a 
highway  pending  an  action  at  law  testing  the  legal  right  to  open 
such  highway.*  Where  a  complete  and  adequate  remedy  can  be 
had  at  law,  a  court  of  equity  will  not  interfere ;  but  if  the  injury 
is  likely  to  be  irreparable,  or  if  the  defendant  be  insolvent,  equity 
will  interpose  its  power  to  protect  a  person  from  a  threatened 
injury.'  . 

The  fact  that  a  road  has  no  outlet  or  egress  at  one  end,  and 
that  it  primarily  and  principally  benefits  only  a  single  individual 
are  not  sufficient  grounds  for  restraining  the  public  from  taking 
private  property  for  it.* 

Where  the  judgment  of  the  circuit  court,  establishing  a  public 
road,  has  been  reversed,  and  the  proceedings  held  null  and  void 
by  the  supreme  court,  and  after  the  rendition  of  its  judgment 
and  before  its  reversal,  the  circuit  court  dissolved  a  temporary 
injunction  restraining  the  road  overseer  from  opening  the  road 
in  question,  such  judgment  will  also  be  reversed  and  the  temporary 
injunction  made  perpetual." 

Equity  will  enjoin  a  party  from  erecting  and  maintaining  ob- 

-not  strictly  pursued,  or  notice   is   not  A  perpetual  Injunction  should  not  be 

given  to  the  land  owner,orcompensation  granted  upon  the  ground  that  the  dvm- 

is  not  tendered  to   him,  an  injunction  ages  have  not  been  asBcssed  and  their 

■will   l)e  granted.    Curran  v.  Shattuck,  pa/ment  provided   for.    The   restraint 

34  Cal.  427.     And  if  the   proceedings  should  continue  only  until  the  commis- 

sre  void  Tor  want  of  juriwliction,   an  sioners  had  complied  with  the  statutory 

injunction  mav  be  granted.     Frizzell  v.  conditions.     Champion   v.   SeasionB,   3 

Rogera,  83  III.  110.    The  opening  of  a  Nev.  371-3. 

highway  will  not  be  enjoined  unless  the  1.  Friiell  -o.  RoKers,  83  III.  10a     But 

proceedines  are  bo  delective  as  to  be  a  see  Frevert  r.  Finrrock,3l  Ohio  St.  6]i, 

nullity.     McDonald  v.  Payne,  114  Ind.  I.  Champlin  v.  Morgan,  18  III.  394. 

359-    An  injunction  will  not  lie  granted  a.  Champion  u.  Sessions,  3  Nev.  371 ; 

where   the   road  has  been  opened  and  Holmes  v.  Jersey  City,  1  Beas.  (N.  J.) 

used    with   the    acquiescence    of  land     agg;    George  *.   Winkler,  40  III.   

'           City  ti.  Gardner,  33  N.J.  Eq, 

:tition  which  shows  that  defi 
e  about  to  open  a  road  through 

report,  survey  and   plat  have  been  re-  plaintiff's  premises,  and  for  that  purpose 

corded,    the    preliminary    proceedings  are  about  to  cut  plaintiff's  timber  and 

wiil  be  presumed  to  have  been  regular,  hedges  and  remove  his  fences,  thereby 

McClelland    v.    Miller,    38    Ohio   St.  exposing  his  crops  and  fruit  trees,  and 

488.  his  meadow  and  pasture  lands,  to  the 

Where  the  land  owner  had   notice  of  depredations    of   stock,   states  a  good 

the  time  and  place  of  the  view  and  the  cause  for  injunction.     It  is  not  neces- 

location  of  the  road  and  made  no  claim  sary  to  aver  and  prove  In  addition  that 

for  damages,  he  will  not  be  entitled  to  the  defendants  are  Insolvent.     Such  in- 

«o  Injunction  to  restrain  the  opening  of  juries  would  be  irreparable  in  a  legal 

the  road,  there  being   no  claim  that  the  sense.     McPike  n.  West,  71  Mo.  199. 

default  was  caused  by  inevitable  acci-  \.  Cemetery  Assoc,  v.   Meninger,  14 

dent  or  other  circumstance  beyond  his  Kan.  316;    Masters  v.  McHoUond,  13 

<•— .(i-za     Reckner  v.  Warner,  33  Ohio  Kan.  23. 

!jL  27^.  B.  Hose  V.  Garrett,  91  Mo,(ij. 
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structions  in  ^iii  alley,  street  or  public  road,  which  destroy  the 
right  of  way  therein,  and  materially  decrease  the  value  of  ad- 
jacent property,* 

1.  Schaldt  V.  Btane,  66  Md.  141.   See  Roman  v.  Strauss,  10  Md.  89;  Amelang 

Servant  V.  George,  56  Vt,  637.     But  see  v.  Seekamp.  g  Gill  &  J.  (Mil.)  46S,  Peo- 

Hay  StateBrlckCcu.  Foster,  115  Mass.  pie  ti.  Vanderbiit,  36  N.  Y.  187;  s.  c. 

431.  28  N.  Y.  306;  Davis  V.  New   YoA,  4 

A  deed  of  record  described  the  tot  Kern.  (N.  Y.)  S06;  Milhau  c>.  Sharp,  37 

convej'ed  as  follows:  "Situated  on  the  N.  Y.  611. 

corner  of  Pine  and   Peachtree  streets,  An  obstruction  of  a  public  way  wilt 

commencing  on  Pine  and  running  north  be  enjoined.     Morris  etc.  Co.  v.  Fagan, 

ninety-three   feet  on  Peachtree   street;  18  N.  J.  Eq.  215. 

thence  west  two  hundred  feet  to  a  ten-  Where  a  public  way  is  obstructed  by 

foot   alley;   thence    Boutii   ninety-three  a   fence   set  across   the  traveled   path, 

feet  to   Pine   street;  thence   along   the  though  easily  removable,  and  acontinu- 

north  of  Pine  street  to  the  beginning,  ance  of  such  obstruction  Is  threatened, 

containing  one -ha  If  acre."     On  a  bill  to  an  injunction  will  lie  against  the  party 

prevent  the  closing,  by  subsequent  pur-  making  the  obstruction.     Burlington  i'. 

chasers  of  adjoining  lands,  of  a  portion  Schwarzman,  52  Conn.;  s.  c,  53  Am. 

of  the  alley  claimed  to  He  beyond  the  Rep.  S7,  iSi. 

lot  of   complainant,  the  evidence  was  If,  by  reason  of  obstruction*  erected 

conflicting  as  to  whether  or  not  com-  on  a  strip  of  ground  alleged  to  be  a 

plainant  bought  the  lot  with  reference  public  way.  the  applicant  foran  injunc- 

to  a  map  on  which  the  alley  was  marked  tion  for  their  abatement,  claiming  the 

as  running  through  from  Pine  street  to  use  of  the  strip  of  ground  as  one  of  the 

a  certain  avenue  seventy  feel  in  width:  public,  and  negativing  b^  the  allegations 

Held,  that  the  deed  of  complainant  did  of  his  bill  and  his   testimony  all  mere 

not  give  notice  of  any  right  to  an  ease-  private  right  in  it,  were  obstructed  or 

ment   in   an   alley   through   the   entire  deprived   of   reasonable   access   to  his 

tract,  but  only  to  the  use  of  an  alley  buildings  on  his  lot,  and  thereby  Bub- 

ninning  along  her  lot  from  Pine  street  jected  to  loss  and  inconvenience,  that 

north,  the  width  of  her  lot.     Nor  was  would  be  such  special  and  particular  in- 

there  any  other  evidence  of  notice,  and  jury  as  would  entitle  him  (if  the  allega- 

the    injunction    was   properly   refused,  tions    were    well    founded  in   fact)   to 

Kicklighter  v.  Rosenthal,  74  Ga.  151.  remedy  from    a  court  of  equity.     But 

In  Dunning  v.  Aurora,  40  111.  481,  the  the  applicant  for  such  an  injunction  and 
court  htld  that  ordinarily  equity  will  the  purchaser  of  the  strip  of  ground 
not  entertain  jurisdiction  ofa  bill  where  having  contracted  with  each  odier  in 
one  citizen  claims  that  another  has  respect  to  Its  use,  and  the  manner  of 
erected  buildings  in  the  public  streets,  user,  on  failure  of  compliance,  the  rem- 
and seeks  their  abatement  as  a  nuisance,  edy  would  be  on  the  agreement  Gore 
To  justify  the  interposition  of  equity  in  v.  Brubaker,  55  Md.  87. 
such  cases,  it  should  appear  ttiat  the  An  injunction  bill  filed  by  a  town- 
remedy  at  law  is  for  some  reason  in-  ship  alleged  that  in  1876  one  W,  own- 
suflicient.  Higbee  v.  Camden  etc.  R.  ing  a  lot  fronting  on  a  highway  in  the 
Co.,  ao  N.J.  Eq.  435;  Morris  etc.  R.  Co.  township,  excavated  a  part  of  the  lot 
V.  Prudden,  10  N.  J.  Eq.  130.  Compare  adjoining  the  highway  and  also  a  part 
1  Bechtel  o.  Carslake,  3  Slockt.  (N.  J.J  of  the  highway  itself,  for  the  purpose 
I   Oh.  jOO.  of  obtaining  pottery  clay,  and  left  the 

In  White  -v.  Ftannlgain,  i  Md.  535,  highway  in  a  verv  unsafe  condition; 
however,  the  court  sustained  the  equity  that,  in  1S80,  W  sold  the  premises  to 
jurisdiction,  because  it  had  regard  to  the  defendant,  who  was  aflerwards 
the  nature  and  uses  of  a  street  in  a  notified  to  fill  up  the  eicavationB.  The 
populous  place,  and  considered  any  ob-  bill  also  contained  some  allegations  as 
struction  which  denied  the  exercise  of  to  other  excavations  made  by  the  de- 
the  right  to  use  it  as  working  irrepara-  fendant,  but  they  were  uncertain  and 
ble  mischief  to  the  street  as  a  street,  insutlicient.  Httd,  that  no  ground  for 
But  the  remedy  by  injunction  would  relief  in  equity  was  shown.  Wood- 
only  be  allowable  where  the  plaintiff  had  bridge  v.  Inslee,  37  N.  1.  Eq.  397. 
set  forth  the  facts  showing  the  special  Complainant  moved  back  a  fence 
injury,  the  situationof  his  property, etc.  along  a  public  street,  and  threw  outa 
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An  encroachment  lipon  a  street  or  public  highway  caonot  be 
legalized  by  mere  lapse  of  time,  and  the  widening  of  a  street  by 
the  city  authorities,  and  cutting  down  the  sidewalk  without  pur- 
suing the  formalities  prescribed  in  the  charter,  where  the  acts 
complained  of  do  not  constitute  irreparable  injury,  will  not  entitle 
the  lot  owner  to  an  injunction.* 

Where  a  city  is  about  to  take  land  for  a  street  wrongfully, 
under  color  of  right,  without  assessment  and  tender  of  compen- 
sation, the  owner  may  have  an  injunction.* 

60.  Harried  Women. — In  equity,  a  married  woman  may  hold 
property  to  her  sole  and  exclusive  use  without  the  intervention 
of  a  trustee,  and  will  be  protected  therein  against  the  claim  of 
her  husband  and  his  creditors,  where  the  deed  is  not  made  in 
fraud  of  their  rights.' 

«trip  of  land  six  feet  in  width,  thereby  take  to  re 

rendering   the   street   more   dangerouB  Injunctlor 

for  travel,  by  throwing  a  ditch  running  MaB9.4iI. 

along  the  fence  nearer  the  centre  of  Ihe  Where  a  party  had  been   in   pouee- 

litreet.     Thereupon  the  street  com miv-  sionoflandsina  city  for  thirty  yearaajld 

aioner«  began  to  cut  away  part  of  the  was  notified  to  remove  his  fence  as  an 

strip  of  land,  in  order  to  alter  the  ditch  encroachment   upon  the  street  In   five 

and   render   the   passage   of  the  street  days,  the  land  not  having  been  dedt- 

isafer.     Held,    that  complainant  could  cated,  occupied  or  used  as  a  street,  an 

not  enjoin  the  acta  of  the  commissian-  injunction    was   granted.      Shields   v. 

ers  in  that  matter,  because,  (ij  If  he  Mayor  etc.,  55  Ga.  ijo.     But  see  Oli- 

had   dedicated   Ihe   strip  of    land,   the  phant  ti.  Atchison  Co.,  18  Kan.  3S6. 

commissioners   had    authority    to   in\-  I.   New  Albany  -u.  White,  100  Ind. 

prove   it;  and  (ij  if  he   had   not  dedi-  206. 

cated  it,  auch  injury  was  not  irrepara-  A  suit  in  equity  will  He  in  favor  of 
ble,  and  he  could  obtain  adequate  re-  a  land  owner  against  a  municipal  cor- 
drees  at  law.  Held,  also,  that  since  poration  to  restrain  it  by  perpetual  In- 
such  commissioners  had  power  to  re-  junction  from  entering  upon  and  taking 
move  encroachments  on  highways  only  possession  of  the  land  and  opening  a 
by  resolution  or  ordinance,  their  street  thereon,  where  the  claim  of  the 
threatened  removal  of  complainant's  corporation  Is  apparently  valid  upon 
fence  so  as  lo  add  to  euch  highway  an  the  face  of  the  proceedings,  and  it  Is 
additional  strip  of  land  from  five  to  necessary  to  aver  and  prove  an  ei- 
nine  feet  wide  because  of  an  alleged  trinsic  fact  in  order  to  establish  the  in- 
encroachment  to  that  extent,  without  validity  of  the  proceedings;  as  for  ei- 
anv  official  direction  by  resolution  or  ample,  that  the  commissioners  have 
ordinance,  and  without  first  ascertain-  only  awarded  to  the  plaintiff  one  dol- 
ing whether  there  was  an  actual  en-  lar  for  property  worth  (1,200.  Baldwin 
croachment,  the  complainant  and  his  ti.  Buffalo,  29  Barb.  (N.  Y.)  396. 
grantors  having  been  in  quiet  pos-  S.  Holthaus  i'.  Hornbostle,  60  Mo. 
session  of  the  premises  for  thirty  439;  Brevard's  Exrs.  v.  Jones,  50  Ala. 
years,  might  be  enjoined.  Doughty  an;  Green  v.  Green,  5  Hare  399,  note 
V.  Somerville  Commrs.,  33  N.  J.  Eq.  i.  b;  Johnson  u.  Vail,  1  McCart.  (N.  J.) 
1.  Cross  V.  MorHetown,  iB  N.  J.  423;  Hill  v.  Bowman,  3^  Mich.  191; 
Eq.  305;  Talnter  v.  Mayor,  19  N.  J.  Patterson  v.  Fish,  3,1;  Mich,  aoo;  Lewis 
Eq.  47;  but  [he  unlawful  cutting  down  -v.  Winston,  16  La.  An.  707;  Deville  v. 
offences,  sh^de  trees  and  ornamental  Haj-es.  23  La.  An.  550.  But  aee  Bell  r. 
injury  Francke,  23  La.  An.  599. 
.inter  i.  It  is  against  equity  to  sell  the  wife's 
.  ,  _  _,  ,  ,  property  foradebtoi'herhusband'sand 
e  maintenance  for  forty  years  of  a  the  creaitor  may  be  restrained.  Lyon's 
fence  on  a  public  highway  justifies  Appeal,  61  Pa.  St.  15.  But  a  creditor 
under  the  statute  its  continuance,  and  will  be  restrained  only  where  he  is 
public  oIKcers  who  wrongfully  under-  clearly    and    indisputably    proceeding 
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Where  a  husband,  by  a  post-nuptial  deed,  settles  a  house  and 
business  to  the  separate  use  of  his  wife  to  be  managed  by  her  for 
the  benefit  of  herself,  as  if  a.  feme  sole,  he  can  be  restrained  from 
in  any  way  interfering  with  the  business,  and  even  from  entering 
the  house.* 

against  right  and  juBtic«  to  use  the  pro-  In  Meddleton  n.  Meddleton,  i  Jac.  & 
cesB  of  the  law  to  the  injury  oranother.  W.  94,  it  wae  keld  that  in  a  proper  case 
Winch's  Appeal,  61  Pa,  St  434.  an  injunction  would  be  granted  to  re- 
in MlBBouri  a  married  woman  ma;  strain  the  husband  from  excluding  from 
hold  personal  property'  to  her  sole  and  thepresence  of  hiswife  a  solicitor  whom 
exclusive  ubc,  without  the  Intervention  she  desired  to  consult  The  injunction 
of  a  trustee,  and  will  be  protected  In  that  case  was  denied  because  the 
therein  aealnst  the  claim  of  the  hus-  facts  upon  which  it  was  sought  were  ■ 
band  and  nJa  creditors  when  the  deed  is  Insufficient. 

not  made  In  fraud  of  their  rights,  and  01Ultt«U. — An  injunction  mav  be 
tier  right  is  not  in  anj  wise  limited  to  granted  to  protect  the  enjojrment  by  the 
stocks,  etc.,  and  such  gilt  from  a  third  wife  of  specific  chattels,  as  family  pic- 
party  will  not  be  afiected  bv  the  iniolv-  tures  furniture  end  other  articles  of  s  pc- 
ency  of  the  husband.  Holthaus  v.  culiar  nature  and  value,  purchased  by  a 
Hornbostle,  60  Mo.  439.  wife  through  the  medium  of  a  trustee 

A.  married  woman  may  file  a  bill  to  from  the  husband,  although  thehusband 
enjoin  the  sale  of  her  lands  upon  exe-  was  Indebtedatthetlmeandlheobjectof 
cution  against  her  husband,  though  the  the  purchase  was  to  preserve  the  prop- 
husband  occupy  the  lands  jointly  with  ertjt  from  creditors.  Arundell  v.  Phipps, 
her  as  a  home,  and  a  general  demurrer  10  Ves.  130- 

to  such  a  bill  cannot  t^  sustained.  Pat-  Personal    chattels    bequeathed   to   a 

terson   v.   Fish,   35   Mich.  309;  Hill  v.  woman   while   single  for   her  separate 

Bowman,  35  Mich.  191.  use  cannot  after  her  marriage  be  taken 

A  wife  IB  entitled  to   a  preliminary  upon  an  execution  agalnsther  husband. 

Injunction    to    restrain     an    execution  Newlands  v.  Pazuter,  4  Myl.  &  Cr.  408. 

creditor  of   her  husband  from  selling  Compare   Shirley  v.  Shirley',  9   Paige 

ber  real   eatate   in  satisfaction    of  the  (N.  Y.)  363. 

husband's   debt.     Hunter's   Appeal,  40  Toretbla   Entry    uid   Datalasr.— An 

Pa.  St  1941  Calhoun  ■<>.  Cozene,  3  Ala.  injunction   will  not   be   granted  to  le- 

458.  strain  the  enforcement  of  a  judgment 

A   husband   as    administrator  of  his  In  forcible  entry  and  detainer  against 

deceased  wife  cannot  enjoin  a  sale  of  the  husband   for  land  claimed   by  the 

his  wife's  real  estate  under  a  trust  deed  wife  as  her  separate   estate  upon  the 

without  showing  that  at  her  death  some  ground  that  she  was  not  made  a  party 

interest   in   the  land  descended  to  him.  to  the  action  or  that  she  is  a  sole  tradei 

Stringham  ti.  Brown,  7  Iowa  33,  Saunders  v.  Webber,  39  Cal.  jSj. 

An  injunction  was  granted  to  restrain  SnttreUet. — White   a    husband    an  1 

the  sale  of  certain  real  estate  conveyed  wife  hold  real  estate  by  entireties,  an 

by   a  husband  to  his  wife  on  an  ex-  execution  creditor  of  the  husband  an< 

ccution   against  the  husband.     Hill  v.  the  officer  holding  the  execution  may  be 

Bowman,  35  Mich.  191.  enjoined  from  selling  such  real  estate 

An  injunction  may  be  granted  to  re-  Hulett  v.  Inlow,   57  Ind.  413  ;  Chand 

ttraln   a   creditor  of  the  husband  from  '           "'               -  ■    ■ 
selling  the   proceeds  of  the  wife's  real 
estate,  although    such    proceeds    may 

have  been  the  result  of  the  labor  of  the  settled   upon   the  usual  trusts  for   th. 

wife  and  minor  children  of  the  husband,  wife  for  life,  for  her  separate  use,  an^ 

Johnson  f.  Vail,  1  McCart.  (N.J.)  433.  the   husband    and   wife    continued    I 

Where  the   legal  title  of  real  estate  reside  in  the  house.     DiSerences  arcs 

belonging  to  the    wife   is  held  in  the  between  them.     They  ceased  to  cohab^ 

name   of   the   husband,  and   such  real  and  the  wife  Instituted  proceedings  fo( 

estate  Is  about  to  be  sold  under  an  ei-  divorce    or  judicial   separation.      The 

ecution   against   the   husband,  the  sale  husband   claimed    the   right  to  go   tn 

may   be  enjoined.     Smith   v.  Bank  of  and  to  use  the  house  when  he  thouKh* 

Wadcsborough,  4  Jones  (N.   Car.)  Eq.  fit,  not   Ibr   the  purpose  of  conaoiwif^    - 

303.  with  his  wife,  but  for  his  own  puipoan 
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Xlbd  ud  SUndw.  INJUNCTIONS.  UM  ud  Bluidar. 

An  injunction  may  be  obtained  by  a  wife  against  her  liusband 
pending  an  action  for  divorce,  which  will  prevent  him  from  en- 
cumbering or  conveying  his  property,*  or  interfering  with  the 
custody  of  the  children.* 

A  court  will  not  grant  a  writ  of  ne  exeat  against  the  husband, 
or  an  injunction  to  restrain  him  from  alienating  his  property 
upon  the  mere  apprehension  of  an  abandonment.^ 

61.  Ubel  and  Slajider.— The  jurisdiction  of  a  court  of  equity 
does  not  extend  to  cases  of  libel  and  slander,  or  of  false  repre- 
sentations as  to  the  character  or  quality  of  the  plaintiff's  prop- 
erty, or  as  to  his  title  thereto,  which  involves  no  breach  of  trust 
or  of  contract.* 

I   acUon  bj  the  wife  against  the  %.  Wilson  v.  WtUon,  Wright  (Ohio) 

e*    and    her    husband,   claiming  139 ;    Edward*    v.    Edwardi,    Wright 

admlniBtration  of  the  trusts  of  the  settle-  (Ohio)    388 ;    Johnston    v.    Johnston, 

ment  and  an  injunction  to  restrain  the  Wright  (Ohio)   454 ;   Bascom  *,  Bas- 

"huBband  from  enteringthe house;   keM,  com,  Wright  (Ohio)  632. 

that  under  the  circumstances  the  wife  9.  Anshutz  tj.  Anshutz,  16  N.  J.  Eq. 

was  entitled   to  an  interim  injunction,  161 ;  Draper  i'.  Draper,  68  lit.  17  ;  Hig- 

Symonds  -v.  Hollett,  24  L.  R.,  Ch.  D.  gins  v.  King,  57  N.  H.  324,     Nor   will 

346;  B.  c^53  L.  J.,  Ch.  60;  49  L.  T.  380;  the  defendant  be  enjoined  from  using 

32  W.  R.  103-  properti  necessarj-  to  support  himself 

1.  Vanzant  v.  Vanzant,  33  111.  485  ;  and  children,  or  from  using  the  tools  of 

Ricketts  v.  RIcketU,  4  Giti  (Md.)    idis,  his  trade.     R-ose  v.  Rose,  11  Paige   (K. 

or  from  changing  tiie  character  of  his  Y.)  166. 

estate  orsecurities.     Questelv.  Q^estal,  4.  Prudential  Assurance  Co.  !>.  Knott, 

Wright  (Ohio)  492.  L.  R.,  10  Ch.  142;  s.  c,  7  Chicago  Leg. 

An  injunction  iviU  not  be  granted  to  N.  405;  overruling  Springfield  Spinnlne 

■restrain  a  widow  from  prosecuting  her  Co.  v.  Riley,  L.   R.,   6   Eq.   ^^i;  and 

claim  for  dower  in  all  the  lands  of  which  Dixon  v.   Koiden,   L.   R.,  7   Eq.   488; 

tier  husband  died  seized  and  possessed  Mulkem  -v.  Ward,  L.  R.,  13  Eq.  6)9; 

:upon  the  ground  that  after  possessing  s.  c.,4  Chicago  Leg.  N.  440;  Clark  t'. 

theassetaofsaidestatetoalargeamount  Freeman,  11  Beav.   111;  Hammersmith 

In  excess  of  her  legal  dower,  she  had  Co.  v.  Dublin  Co.,   I.  R.,   10  Eq.  23;; 

-wasted  the  same,  which  ctiarge  was  de-  Brendreth  v.  Lance,  8  Paige  (N.   Y.) 

.-tiled.     Kenan  v.  Johnson,  48  Ga.  28.  24;  Life  Assoc,  v.  Boogher.l  Mo.  App. 

Where  in  the  decree  for  divorce  It  173;  Thorlev's  Cattle  Food  Co.  li.  Mas- 
was  directed  that  the  defendant  be  per-  aam,  6  Ch.  t).  582;  Seeley  v.  Fisher,  11 
petually  enjoined  from  selling  his  Sim.  582.  See  Lord  Chancellor 
property,  and  that  he  be  imprSoned  Hardwicke,  3  Atkyns  469.  The  Em- 
"  he  gave  bond,  etc.,  and  that  the  poriaof  A  -  ■-  *>  -,  ^  - 
;e  should  operate  as  a  Hen  on  his  &  J,  238; 
real  estate  to  be  secured  by  mortgage,  Huggonson's  Case,  2  Atk.  469,  4*88;  'Gee 
etc.,  it  was  iW</  that  the  perpetual  in-  i>.  Pilchard,  3  Swansl.  402, 413;  Flem- 
junctlon  should  be  dissolved,  Erriss-  Ing  ti.  Newton,  1  H.  L.  Cas.  363. 
man  V.  ErrlsHman,  15  111,  iig.  Nor  will   an   injunction    be   granted 

In  case  of  divorce  a  court  of  equity  agalnstapcrsonfalsely  representlngthat 

may  enjoin  the  husband  from  receiving  the  plHintlfTs  patent  Infrlngeson  a  patent 

gifu  or  legacies  of  the  wife,  and  has  owned  by  himself   and   thereby  detcr- 

power  to  restore  to  her  her  property,  ring  others  from  purchasing  Ihe  inven- 

Holmeav,  Holmes, 4  Barb.  (N.  Y.)  295.  tion.     Boston  DeaUte  Co.  w.  Florence 

Where  a  husband,  after  a  charge  of  etc.  Co.,  114  Mass.   69;   Whitehead   t*, 

adultery  against  him.  secured  one  half  Ketson,  JI9  Mass,  4S4,     But   comfart 

of  his  property  to  his  wife  she  will  not  Rollins  v.  Hinks,  L.R.,  13  Eq.35s;  Az- 

be  enlitled    to   an    injunction   and   to  man  v.  Lund,  L.  R.,  18  Eq.  330.     See 

alimony    without     surrendering     such  Clover  v.  Royden,  43  L.  J.,  Ch.  665. 

property.     Rose  v.  Rose,  ti   Paige  (N.  An  injunction  will  not  be  granted  to 

v.)  16^  restrain  the  publication  and  mIc  oT  the 


ib.Googlc 


am  Indiotnunt,  rta.       /NJ  UNC  TIONS. 

The  utmost  extent  to  which  a  court  of  equity  will  go  in  re- 
straining a  publication  by  injunction  is  to  protect  the  rights  of 
property.' 

53.  Huidamiu  Indiotment,  etc — A  court  of  equity  has  no  juris, 
diction  to  stay  proceedings  on  mandamus  indictment,  information 
or  writ  of  prohibition.* 

Mandamus  \i\\\  not  lie  to  compel  an  inferior  court  or  judge 
to  grant  or  dissolve  an  injunction.*  Nor  will  a  court  of  equity 
enjoin  proceedings  for  a  writ  of  mandamus  when  all  defences 
against  such  proceedings  may  be  properly  argued  in  that  action, 
and  when  it  is  not  shown  that  the  rights  of  the  person  seeking 
the  injunction  cannot  be  fully  protected  in  the  suit  for  manda- 
mus.* 

So  when  an  injunction  has  been  granted  against  the  prosecu- 
tion of  an  action  at  law,  mandamus  will  not  lie  to  compel  the 
court  to  proceed  with  the  trial  of  the  cause.*  A  tax  sale  cannot 
be  enjoined  pending  a  proceeding  for  m£i»(^a7//u.!  compelling  an 
appeal  from  a  judgment  for  the  sale  of  lands  for  delinquent 
taxes.*  An  injunction  is  not  an  appropriate  remedy  for  enforcing 
or  executing  a  judgment  awarding  a  peremptory  writ  of  manda- 
mus against  a  public  officer.^ 

derendant's    book     containing    alleged  49  Ga.  70.     The  court  will  not  enjoin 

libelous  paragraphs  in  relation  to  the  the  publication  of  a  libel  even  if  injur- 

plaintifTs  business.     Mutkem  v.  Ward,  ious  to  property.   Prudential  etc  Co.  v, 

13  L.  R.,  Eq.  619.  Hurslt,  10  L.  R.,  Ch.  App.  14]. 

A  court  of  equity  has  no  jurlBdiction  I.    Montague  v.  Dudman,  2  Ves,  Sr, 

to   restrain   the   publication   of  a   libel  398;   Cumtterland  etc.  R.  Co.  v.  Wash- 

upon  the  complaint  of  the  party  whose  ington  Co.  C.  Judge,  10  Bush  (Ky.)  ^64; 

character  or  business  will  be  injured  by  .^nuji  ciiminal  proceedings  on  the  part 

the  publication.     Brandreth  v.  Lance,  ot  a  municipal  corporation  by  repeated 

3  Paige  (N.  Y.)  34.  violations   of  an   alleged  invalid  ordi- 

But  in  Bell  v.  Singer  Mfg.  Co.,  65  Ga.  nance  will  not  be  enjoined.   'Burnett  iv 

453,  it  was  held  that  a  court  of  equity  Craig,  30  Ala.  iji;. 

has  the  power  to  enjoin  the  publication         3.    McMillen  t^  Smith,  36  Ark.  613: 

and  circulation  of  a  libel.     This  princi-  Hayes  ex  fart f.  26  Ark.  %\o\  Ex  f arte 

pie   is    applicable    to   equitable   rights  City  Council  of  Montgomery,  24  Ala. 

arising  under  Ihe   patent   laws   of  the  ^  ;   State  v.  Judge  of  Sixth  Distdcl 

United  States,  where  the  legality  of  the  Court,  2S  La.  An.  905. 
patent  is  not  the  subject  of  enquiry,  tmt         See  centra.  Port  Huron  etc.  R.  Co.  '■- 

is  only  collateral  to  the  relief  sough L  Judge  of  St.  Clair,  31  Mich.  4^6. 
Under  the  facts  of  this  case  the  discre-         «.    People  v.  Wasson,  64  N.  Y.  167. 
tlon  of  the  chancellor   in  refusing  the         Where  a  petition   for   an   injunction 

injunction  was  not  abused.  against   the   execution  of  an  order  of 

1.  Brandreth  v.   Lance,  8  Paige  (N.  the   court   for  the  commitment  of  the 

Y.)  18.     Upon  this  principle  Lord  El-  petitioners  for  a  contempt  in  disobey- 

DON  placed  his  decision  in  Gee  !>.  Pritch-  ing  a  peremptory  writ  of  mandamut, 

ard,    I    Swansl.    403    continuing    the  prayed  meri'ly  that  the  Stale's  attorney 

injunction  which  restrained  the  defend-  be  enjoined  from  praying  out,  and  the 

ant   from  publishing  copiei:   of  certain  clerk   of  the  court     from   issuing,  any 

letters  written  by  him  to  the  plaintiiT.  process   for   their  commitment.  It  wa^ 

The  successful  party  at  an  agricultural  held  that  the  petition,  even  If  otherwise 

lair  is  not  entitled  to  an  injunction  to  good,  could  not  be  entertained.    Tyler 

restrain  a  competitor  from   publishing  ».  Hamersley,  44  Conn.  419. 
in  a  newspaper  that  he.  and  not  the  sue-        B.   People  ^.Circuit  Judge^o  Mich.63. 
cessful    party    received   the    premium.         6.    Andrews  i-.  Rumsey,  75  III.  sgS. 
Singer  etc.  Co.  v.  Domestic   etc.  Co..         T.   Citizens'    Bank   of   Louisiana   iv 
U8U 
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Igjonetion  Bonds.  INJUNC  TIONS.  IqJBiwtton  B«iidl. 

Mandamus  will  not  lie  to  compel  the  dissolution  of  an  injunc- 
tion, where  the  dissolving  of  injunctions  are  left  to  the  discretion 
of  the  court,* 

If  the  court  below  refuses  to  allow  an  appeal  from  its  order 
refusing  an  interlocutory  injunction,  when  such  appeal  should 
be  granted,  mandamus  will  lie  to  compel  the  court  to  grant  an 
appeal.^ 

fiS.  I^jimotioa  Boads. — To  obtain  a  preliminary  injunction,  the 
plaintiff,  in  nearly  all  cases,  is  required  to  give  a  bond  or  under- 
taking to  the  defendant,  conditioned  to  pay  him  all  costs  and 
dami^es  he  may  sustain  in  case  the  injunction  should  not  be 
sustained." 

(a)  Statutes.— T^vi?,  matter  is  regulated  by  statute  in  the  several 
States,  and  the  conditions  must  conform  to  the  tenor  of  the 
statute.  And  where  the  bond  is  to  be  given  before  the  injunc- 
tion is  granted,  the  court  or  judge  is  not  at  liberty  to  disregard 
this  provision.*  And  the  injunction  bond  must  be  construed 
with  reference  to  the  statute  in  force  when  it  was  executed.^ 

The  statutory  rule  that,  to  stay  the  collection  of  a  judgment, 
the  injunction  bond  must  be  for  double  the  amount  of  the  judg- 
ment, has  no  application  where  only  the  sale  of  certain  property 
is  sought  to  be  enjoined.* 

{b\  Sufficiency  of  Bond. — An  injunction  should  not  be  dissolved 
in  the  first  instance  on  the  ground  of  the  insufficiency  of  the 
bond.  If  the  injunction  bond  is  defective,  the  better  practice  is 
to  retain  the  injunction,  subject  to  the  filing  of  a  new  bond, 
within  a  reasonable  time  to  be  fixed  by  the  court.' 

Dubuclet.  ]6  La.  An.  Si;  Cumberland  Wbaro  tlie  BlTlnc  of  a  band  la  k  eon- 

etc.    R.    Co.  v.   Washinston   Co.    C.  dlUon  praead«iit  an  order  of  Injunction 

Judge,  lo  Bush  (Ky.)  j&h  -will    be  ineffectual   until    the   Ixind   is 

1.   State  V.  Judge  of  Eighth   DiGtrict  given.  Pell  v.  Lander,  SB.  Mon.  (Kt.) 

Court,  J3  La,  An.  768.  554.     But  compare  Chesapeake  R.  Co. 

%.   State   ».  Judge  of   the    Superior  v.  Patton,  j   W.  Va.   334.     The  bond 

District  Court,  16  La.  An.  550;  s.  c,  38  becomes  effective  from  the  time  it  Is 

La.  An.  903.  filed.     Lothrop  v.  Southworth,  5  Mich. 

3.  Myers  V.  Block,  110  U.  S.  106.  ^36.  If  the  bond  is  Insufficient,  the  in- 
See  Russell  v.  Farley,  105  U.  S.  433;  junction  should  not  therefore  be  dis- 
Newell  ti.  Partee,  10  Humph.  (Tenn.)  solved  in  the  first  instance,  but  an  op- 
335;  Foste  II.  Shephard,  33  Tes.  687.  portunily  should  be  given  to  file  a  new 

4.  Miller  f.  Parker,  73  N.  Car.  58.  one.  Gamble  tj.  Campbell,  Fla.  347; 
B.  Mix  V.  Vail,  86  III.  40.  Beauchamp  v.  Supervisors,  45  111.  374. 
Where  the  statute  does  not  prescribe         6.   Hardin  v.  White,  63  Iowa  633. 

the  conditions  of  the  bond  the  judge  or  7.   Beauchamp  v.  Supervisors.  45  III. 

eourt  ma V  fix  the  terms  on  which  the  374;  Gamble  v.  Campbell,  6  Fla.  347. 

orjler  will  be  granted.     Newell  v.  Par-  See   Norih  Carolina  etc.  Co.  *.  North 

tec,  10  Humph.  (Tenn.)  325.  See  Fosle  Carolina  etc.  Co.,  79  N.  Car.  468. 

I'.   Sheppard,   33  Tex.   687;  Russell   v.  Penalty  InnOcleiit. — Where  thewric 

Farley,  105  U.  S.  433.  has  been  properly  granted  the  fact  that 

A  statDU  pMsed  Mtore  tlie  exMUtion  the  penalty   in   the   bond   is  too  small 

of  an  injunction  bond,  but  which   does  does  not  injure  the  party  against  whom 

not  take  effect  until  atterwards,  is  at  to  the  writ  is  allowed,  and  the  decree  ^«-ill 

such  undertaking  no   statute,  and   can  not  be  reversed  for  that  reason.    Drake 

have  no  effect  on  the  bond.      Mix  v.  v.  Phillips,  40  III.  388. 

Vail,  86  Iowa  40.  BiiTplu«««. — A     bond    will    not    be 
987 
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XqjwiotlM  Bonds.  liSi'Jl  W'CT/OXS.  Iqjiiiistioii  Boadl. 

Where  an  injunction  is  allowed  on  condition  that  the  petitioner 
therefore  give  the  defendants  a  bond  to  indemnify  them  for  any 
damage  which  the  injunction  may  cause  them,  the  bond  remains 
valid,  and  will  sustain  a  recovery,  even  though  the  injunction  bill 
is  dismissed  for  want  of  jurisdiction,* 

(c)  Action  on  Bond. — Upon  an  injunction  being  dissolved,  if 
the  obligors  (ail  to  comply  with  the  conditions  of  the  bond,  a 
cause  of  action  accrues  in  favor  of  the  obhgees.* 
vitiated  b^  the  insertion  of  conditions  tion  bond  in  evidence,  it  was  ittd 
which,  although  not  required  by  law,  that  tliere  was  no  insufiiciencj'  of  the 
Ate  nevertheless  not  contrary  to  taw,  injunction  bond,  nor  of  the  writ  of  tn- 
such  conditions  being  regarded  merely  junction,  nor  variance  between  the  bond 
as  surplusage.  So  although  the  con-  and  the  writ,  and  between  the  »o»-r.  and 
dition  of  the  bond  is  less  extensive  than  the  bond,  and  that  recovery  could  be 
^s  required  by  the  statute,  yet  if  It  con-  had  on  the  bond.  Hopkins  v.  State,  53 
tains  a  material  part  of  the  conditions     Md.  501. 

required  it  will  be  held  obligatory  to  In  the  case  of  Frantz  u.  Smith,  s  Gill 
the  extent  of  such  conditions.  High  (Md.)  28.S,  an  appeal  bond  recited  that 
■rm  Inj.,  {  161]-,  Holloway  v.  Myers,  the  judgment  wasforthesumoftwent^- 
II  W.  Va.  376.  five   dollars,   when,   in   fact,  it  was  for 

G,  on  and  December,  tSyi,  obtained  twenty-five  dollars  and  intemt.  The 
judgment  In  the  court  of  common  bond  was  Iiled  in  the  suit  in  question. 
pleas  against  H.  On  tl\ebill  of  H,  filed  There  was  no  other  suit  between  the 
the  same  day  in  the  circuit  court  of  Ga]neparties,Bnd thebondhadbeenpre- 
Baltimore  City  against  G.  and  S  L  and  pared  by  the  obligors.and  itwasltfAftbat 
A  R,  to  whose  use  the  judgment  had  the  judgment  was  suflicientlj  described 
been  entered,  and  LCJ,  apartnerof  H,  and  that.  If  there  wag  any  variance,  the 
for  an  Injunction  against  G,  A  R  and  S  obligors  could  not  be  permitted  to  avail 
L  to  enjoin  them  from  further  prose-  themselves  of  errors  in  the  bond,  which 
cuttngsaldsuiT.andalsoasuitthenpend-  they  themselves  had  prepared, 
ing,  which  had  been  instituted  by  G  In  i  Term  Reps.  139,  the  declaration 
against  the  lirm  of  H  &  J,  the  circuit  stated  that  the  precept  was  directed  to 
court  ordered  that  the  injunction  issue  the  mayor,  and  the  precept  produced 
"as  prayed  in  said  bill,"  on  H  filing  a  was  directed  to  the  mayor  and  burgess, 
bond  with  approved  surety,  which  was  and  it  was  held  sufficient-  In  3  Camp. 
.duly  given  by  H  and  N  as  surety,  and  R.  535,  the  declaration  stated  that  the 
the  writ  was  Issued  against  G,  A  R  and  ^.  /a.  was  directed  to  A  B  and  C  D, 
S  L.  C.i  answers  being  filed  and  testi-  sheriffs  of  Middlesex,  and  the  writ  pro- 
mony  taken,  the  injunction  was  dis-  duced  was  directed  to  the  sheriffof 
solved  on  s^rd  April,  1873,  In  a  suit  Middlesex  generally,  and  it  was  itld  to 
on     the   injunction   bond.   It  appeared    be  no  variance. 

that  the  narr,  described  the  proceedings  An  Injunction  bond,  the  condition  of 
lor  the  injunction  as  brought  b_v  H  which  is  that,  if  the  obligors  shall  pay 
against  G,  A  R,  S  L  and  L  C  J,  while  the  obligee  ''all  damages  they  may  sus- 
the  injunction  bond  recited  that  it  was  tain  by  the  suing  out  of  said  injunction, 
a  suit  in  which  H  was  complainant  and     if  the  same  is  dissolved,  (*«»  liistbli- 

G,  A  R L  were  defendants,  and    gation   lo   remain   in   fnll  force  end 

its  condition  was  to  save  the  "defend-  effect,"  though  awkwa'rdly  expressed, 
ant"  harmless  ;  it  further  appeared  that  is  not  void.  Washington  v.  Timber- 
the  bond  was  filed  In  the  equity  case  of    lake,  74  Ala.  159. 

H  r.  G,  A  R,  S   L  and  L  C  J  in  the         An  injunction  bond  may  be  sufficient 
circuit  court,  and   that  there    was   no    although   not   signed   by   the  plaintiff- 
Dlher  case  pending  in  said  court  between     Peirce  v.  Durbin,  i  Idaho,  N.  S.  550. 
'■" « complainant  and  the  si         '  ""  .....  ..._.. 


bond  was  prepared  and  the  blanks  filled     nor  need  the  name  of  the  sure^  "£1*^ 
.._  !._.    ..,j   solicitor  in  the  equity  case,    in   the   body   of  the  bond.    Griffin 
his  attorney  in  this  section     Wallace,  66  Ind.  410. 


ugainst  him  and   N.    On  objection  by         I.   Kimm  v.  Steketee,  44  Mich.  JJ?- 
..  -_j  .T ._.,_._  J  .,    .,.(..  -    Tallahassee  R.  Co.  v.  Hayward, 
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But  such  cause  of  action  upon  an  undertaking  for  an  injunction 
does  not  ordinarily  accrue  until  the  final  determination  of  the 
action  in  which  the  injunction  was  obtained.* 

In  an  action  upon  an  injunction  bond,  given  upon  enjoining  the 

4  Fla.  411;  Siier  T>.  Anthony,  Ji  Ark.  ti    How.   Pr.    (N.    Y.)    170;   Dowling 

465;  Loehner  -o.  Hill,  i^  Mo.  App.  141;  v.  Polack,  18  Cal.  625,  619. 

Parish  t.  Reeve,  63  Wis.  315.  But  see  Sizer  v.  Anthony,  33  Arlt. 

\.   Dougherty  -v.  Dore,  63  Cal.  170;  465;  Tallahassee  R.  Co.  v.  Hayward, 

Monroe  Bank  i/.  Gifford,  65  Iowa  648;  4   Fla.  411;    White   v.   Clay,  7   Leigh 

,   Dorriss  V.  Carter,  67  Mo.  ^44;    Brown  (Va.)  68;  Dunkin  v.  Lawrence,  1  Barb. 

I  V.  Galena  Mining  &  Smelting  Co.,  33  (N.  Y.j  447. 

I  Kan.  518;  Vanderbilt  -o.  Schreyer,  38  Although  a  preliminary  injunction 
Hun  (N.  Y.)  61;  Bennett  v.  Pardini,  may  he  diesotved  upon  motion  before 
63  Cal.  154;  Push  V.  White.jB  Ky.  310.  the  final  hearing  upon  the  merits,  an 
In  Clark  v.  Clayton,  61  Cal,  634.  it  action  for  damagee  upon  the  l)ond  will 
was  hrld  that  an  action  brought  upon  not  lie  until  after  the  final  hearing,  be- 
an undertaking  for  an  injunction  after  cause  it  may  be  that  on  the  hearing 
the  dissolution  of  the  injunction,  but  upon  the  merits  an  injunction  may  yet 
before  the  final  determination  of  the  be  ordered,  and  thuE  it  may  appear  that. 
action  in  which  the  injunction  was  notwithstanding  the  interlocutory  disso- 
obtained,  was  prematurely  brought,  lution,  the  injunction  was  not  wrong- 
Gray  V.  Veirs,  33  Md.  Hig;  Peniiy  v.  luUy  sued  Out  and  that  there  is  no 
Holberg,  53  MIbb.  567;  fiemls  v.  Gan-  ground  for  an  action  on  the  bond, 
nett,  8  Neb.  ^36;  Fowler  u.  Frisbie,  37  Monroe  Bank  v.  Gifford,  65  Iowa  648; 
Cal.  34;  Thompson  ji.  McNair,  64  N.  Tallahassee  R.  Co.  v.  Hayward,  4  Fla. 
Car.  448.  411;  and  Sizer  ti.  Anthony,  3j  Ark. 
Section  1919  of  the  Code  (Miss.)  of  465;  Hicks  v.  Compton,  18  Cal.  206; 
1880  does  not  change  the  rule  an-  Grinter  t.  Compton,  18  Cal.  310;  Bent- 
nounced  in  Penny  v.  Hoiberg,  53  Mias.  ley  v.  Joslin,  Hempst.  (U.  S.)  218; 
567,  that  an  action  cannot  be  maintained  Fanning  n.  Dunham,  4  Johns.  (N.  Y.) 
on  an  injunction  bond  until  final  deter-  Ch.  36;  s.  c,  9  Am.  Dec.  383;  James 
mi  nation  of  the  ca«e.  Goudbar  v.Dunn,  x:  Downes,  18  Vee.Jr.  523. 
61  Miss.  £34.  One  Grondnna  brought  an  injunction 
In  a  suit  brought  for  a  perpetual  in-  suit  against  John  D.  Bennett,  the  plain- 
ji^-tlon,  a  right  of  action  does  not  tiff  herein.  An  undertakingwaagiven, 
accrue  on  an  undertaking  given  on  the  and  a  preliminary  injunction  issued  as 
issue  of  a  temporary  injunction,  or  prayed  for  in  the  complaint.  Bennett 
restraining  order,until  a  final  judgment  moved  to  dissolve  the  injunction  on  the 
in  the  suit  in  which  it  was  issued  is  ren-  ground  that  the  complaint  did  not  state 
dered;  and  a  suit  commenced  on  such  facts  sufficient  to  constitute-  a  cause  or 
undertaking,  before  such  entry  of  action,  and  the  motion  was  granted. 
judgment,  is  prematurely  brought,  He  also  demurred  to  the  complaint  on 
and  cannot  be  maintain^.  A  final  the  same  ground,  and  the  demurrer  was 
judgment  is  one  which  finally  de-  sustained,  and  notice  thereof  duly  given. 
cides  and  disposes  of  the  whole  merits  Twenty-one  days  after  the  seriice  of 
of  the  case,  and  reserves  no  further  the  notloe,  the  complaint  not  having 
question,  or  direction,  for  the  future  or  been  amended,  and  nothing  further 
further  action  of  the  court.  The  vol-  done  in  the  case,  an  action  was  com- 
untary  dismissal  by  the  plaintiff  of  the  menced  on  the  undertaking.  The  de- 
KUlt  in  which  the  injunction  is  issued  fendants  objected  that  the  action  was 
is  a  final  determination  of  that  suit,  prematurely  brought.  Held,  that  the 
and  determines  the  right  to  sue  on  the  proceedings  in  the  injunction  suit 
undertaking  given  on  the  issuing  of  a  amounted  to  a  linal  determination  that 
temporary  injunction  as  effectually  as  a  Grondona  was  not  entitled  to  the 
final  judgment  on  a  trial.  Brown  v.  injunction,  and  that  the  objection  made 
Galena  Mining  &  Smelting  Co.,  32  Kan.  by  the  defendants  was  untenable.     Ben- 

■       "          .."...        ^  -  nett  c.  Pardini,  63  Cat.  IJ4. 

Suit  upon  an  undertaking  given  on  the 

.  McNair,  issuance  of  an  injunction  in  the  action  of 

'.  Southwick,  Nichol  v.  Liltlefield,  60  Cal.  i-^     The 
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collection  of  a  judgment,  it  is  no  defence  to  show  that,  after  the 

dissolution  of  the  injunction  in  respect  to  which  the  bond  was 
given,  another  injunction  was  obtained  against  the  collection  of 

iindertaking.as  required  b_v  4  519,  Code  Corder   r:  Martin,  17  Mo.  41.     In   an 

Civil  Procedure,  contained  the  condi-  action   for  damages   on  an   injunction 

tion  tliHt  Nichol  would  pay.  etc.,  if  tilt  bond,  it  was  error  to  render  Judgment 

court  finally  decided  that  the  plaintilT  for  plain  tiff  in  the  absence  of  evidence 

-was  not  entitled  to  the  injunctioif.     On  that  thu  injunction  suit  had   been  dis- 

the  coming  on  of  the  cage  for  trial,  and  posed  of,  and  the  judge's  ininulee  upon 

after  some   evidence   had   been   intro-  his  calendar  that  the  suit  had  been  dis- 

duced,  hut   before   any  judgment  was  missed  are  not  the  proper  evidence  of 

rendered,  the    court,  on  motion  of  the  that  fact.     Such  minutes  do  not  consti- 

defendant.  the  plaintiff  making  no  op'  tutc  the  judgment  of  the  court.     Towie 

position,  dissolved  the  injuncUon,  and  f,  Leacon,  59  Iowa  ii. 

thereupon,  by  consent  of   the   parties,  Where  the  final  decree  in  a  proceed- 

continued  the  case  for  the  term.     Ai^er  ing  to  enjoin  a  sale  under  a  deed  of 

the  dissolution,  and  during  the  time  the  trust  provides  that  the  injunction  shall 

«ase   was    so    continued,    the    present  he  continued  until  a  collateral  security 

Action  was  commenced  on  the  under-  held  by  the  cf^'ui^ive /rti.i/ is  delivered 

taking.     Heidi  The  action  was  prema-  to  the  complainant,  no  suit  can  be  sus- 

turely  brought.    Clark  v.  Clayton,  61  tained  on  the  bond  until  this  condition 

Cal.  6341  2  High  on  Inj.,  4  1649;  Bemis  is   performed,  although  the  decree  de- 

V.  Gannett,  8  Neb.  236;  Gray  v.  Veirs,  dares  that  the  injunction  is  dissolved 

3]Md.  159;   Penny  I/.  Holberg,  i;3  Miss,  and    remits    the    parties   to    the    law 

5671   Thompson  v.  McNatr,  &^  N.  Car.  court      to      settle      the     question     of 

448;    White  f.  Clay,  7  Leigh  (Va.)  68;  damages.      Shackeford    v.'   Smith,   61 

Anderson   v.   Coleman,   j6    Cal.    124.  Miss.  5. 

concurring  opinion.  The    dismissal   of   a    petition    upon 

Where  a  plaintiff,  on  commencing  a  which  an  injunction  has  been  obtained 

suit  and  obtaining  a  temporary  injunc-  is  a  judicial  determination  that  the  in- 

tion,  gives  an  undertaking  to  secure  to  junction     ought     not     to    have     been 

the  party  injured  the  damages  he  may  granted,  and  a  cause  of  action  at  once 

sustain  if  it  be  finally  decided  that  the  arises  against  the   obligors  in  the   in- 

injunction   ought   not    to    have     been  junction  bond.  Pugh's  Admr.  11.  White, 

granted,  and   subsequently   appears   in  78   Ky.  no;   Richardson   v.   Allen,  74 

court  and  dismisses  the  action  without  Alien  (Mass.)  719. 

prejudice   to   a   future   action,  and  the  In  Hibbard  r.  McKindley,23  III.  155, 

court  enters  judgment   dismissing  the  the  condition  of  the  bond'  was  to  pay 

action,  such  judgment  is  equivalent  to  a.  all  such  costs  and  dam^es  aa  should  be 

final    decision   by   the   court   that   the  awarded  against  the  complainant,  but 

plaintiff  was  not  entitled  to  the  tempo-  none  were  awarded,  the  order  reciting 

rary  order  of  the  injnnctlon,  and  after  only    that  the    bill    was   dismissed   at 

the  judgment  an   action  lies  upon  the  complainant's  costs.     It  was  ktid  that 

injunction    undertaking.      Mitchell    v.  damages  could  be 'recovered. 

Sullivan,  30  Kan.  231.  Brown  v.  Gorton.  31  111.  417,  also  de- 

The  court   in  which   tlie  injunction  cides  that  it  is  not  necessary  to  allcgeoT 

suit  is  tried  must  determine  whether  the  prove  that  damages  were  awarded  on 

injunction  was  properly  or  improperly  the  dismissal  of  the  complaint, 

issued;   and   alter   such  determination,  Thecase  of  Ashbrook  ii.  Tureman.3 

and   not  before,  does  an  action  lie  on  L.itt.  (Ky.)  7,  was  to  recover  the  judg- 

ihe  bond.     Dowling  v.  Polack,  18  Cat.  ment  as  well  as  the  damages  and  costs 

626;   GeUeston   v.    Whilesides,  3   Cal.  awarded  on  the  dissolution  of  the  in- 

;5og,  overruled.  junction.     The  conditions  of  the  bond 

In  Kennedy  v.  Hammond  &  Hall,  t6  were  not  to  pay  the  judgment,  but 
Me.  341,  the  court,  speaking  of  an  in-  such  damages  and  costs  as  the  court 
junction  bond,  said:  "Now.  before  suing  might  award.  It  was  jie/i/  that  as  the 
on  this  bond,  after  dissolution,  'the  terms  of  the  bond  did  not  embrace  the 
damage  must  be  adjudged.'  and  the  judgment,  the  recovery  should  be  re- 
nonpayment  of  the  amount  adjudged  strlcted  to  the  costs  and  damages 
forms  the  breach  of  the  bond,  so  far  as  awarded  in  the  judgment  dissolving  the 
4I  a  mages     are    concerned."     See    also  injunction. 
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the  same  judgment,  and  that  the  last  injunction  is  still  in  force 
and  not  dissolved.' 

{d)  Additional  Security. — An  injunction  may  be  continued  on 
the  complainant's  application,  upon  the  terms  of  giving  a  new 
bond  with  new  security,  and  if  such  be  the  terms  of  the  order, 
the  first  bond  is  dischai^ed.* 

(f)  Sureties. — The  liability  of  a  surety  on  an  injunction  bond 
must  be  strictly  construed,  and  he  cannot  be  held  liable  beyond 
the  precise  terms  of  his  undertaking.^ 

1.    Weaver  !>.  Poyer,  71  111.  489.    But  in  their  hands  to  which  the  complain 

i(  was  held  on  appeal  that  it  was  in-  ante  were  not  parties,  b«  enjoined  from 

wjuitable  to  allow   in   such  cases   the  selling  or  disposing  of  the  goods;  the 

plaintiff  to  enTorce  payment  of  the  Iat>  judge  granted  the  injunrtion  as  praj'ed 

ter  judgment,  and  that  it  should  be  en-  upon  complainant's  giving  bond,  with 

joined.     Weaver  v.  Payer,  70  lit.  417.  good  security,  conditioned  as  the  law 

See  Swan  v.  Timnions,  81  Ind.  243.  directs,   and  the  clerk   took  a  bond  In 

3.   Kent  v.  Biercc,  6  Ohio  336,  where  double   the  amount  of  all   the  defend- 

the  court  order   a   second    injunction  ants'  judgments,   conditioned   to  abide 

bond   to  be  given,  which  order  is   not  by  and  perform   such  orders  and  de- 

hubstantially   complied   with,  the   first  cree*  as  the  court  might  make  in  the 

bond  is  not  discharged.  Kent  v.  Bierce,  cause,  and  pay  such  costs  and  damages 

7  Ohio,  pt.  3, 109.  as  the  court  might  order,  or  as  might  bo 

J.   Ovington   z:  Smith,   78   III.   250;  recovered  in  a  suit  brought  for  wrong - 

Anderson   v.   falconer,  34  Miss.   2^7;  fully  suing  out  the  injunction.     Held, 

United  States  r.  Boyd,  15  Pet.  f  U.  S.)  that  the  obligors  in  the  bond  were  only 

joS;  Miller  v.   Stewart,  q  Wheat.  {V.  liable   for  the  costs  and   damages  oc- 

S.)  702;  Dobbin  V.  Bradley,  17  Wend,  casioned  by  enjoining  the  sale  of  the 

<N.  Y.)  422;  Hunt  ».  Smith,  17  Wend,  goods.     Hubbard    v.  Fravell,   13    Lea 

(N.  Y.)  180;  Arlington  v.  Merrick,  j  (Tenn.)  304. 

Saund.  401;   Liverpool   Water   Works         The  condition  of  an  injunction  bond 

Co.   V.    Harper,   6   East   507;     Ward-  in  some  states,  is  providedforby  statute 

ens  etc.  v.  Bostock,  2  Bos.  Si  Pull.  17.1;;  in  two  cases,  one  where  the  execution 

Loehner  v.  Hill,  19  Mo.  App.  142.  Tlie  of  a  judgment  is  enjoined,  and  the  other 

sureties   are   entitled   to   stand  on   the  where,  before  judgment,  the  litigation 

precise  terms  of  the  contract,  and  there  is  brought  into  chancery  by  injunction, 

is  no  way  of  extending  their  liability  It  is  competent,  however,  in  cases  not 

beyond  the   stipulation  to  which  tiiey  provided  for  by  statute,  for  the  judge  to 

have  chosen  to  bind  themselves.  Tarpey  order,  and  ibe  clerk  to  take  a  bond  with 

T.  Shillenberger,   10  Cal.  391;  IlatI  v.  such  conditions  of  liabilitv  as  the  judge 

WiHiamson's  Admrs.,   9   Ohio   St.  17;  mav  deem  proper.     Blacfi  i'.  Caruthers, 

Webber  v.  Wilcox,  45  Cal,  301;  Ash-  6  Humpb.  (Tenn.]  87;  Newell  r.Porter, 

brook     V.   Tureman,    3    Lit.   (Ky.)*  6;  10  Humph.  (Tenn.)  32^;    Ranning   v. 

Fergusoni/.  Tipton,  I  B.  Mon.(Ky.)  28.  Reeves,   2   Tenn.   Ch,   163;   Foster  v. 

In  a  suit  against  a  surety  upon  an  in-  Shephard,  33  Tex.  687;  Russell  x:  Far- 
junction  bond,  conditioned  to  pay  all  ley,  los  ^-  S.  433.  Where  the  statute 
moneys  due  or  to  become  due  up<yi  a  prescril>es  the  condition  of  a  bond,  the 
judgment  "for  the  sum  of  $2,300  and  surety  will  not  be  liable  beyond  the 
costs"  in  favor  of  the  obligee  against  statutory  requirements,  although  the 
the  principal  in  case  the  injunction  condltioni;  may  be  broader  and  express, 
hhould  be  dissolved  under  a  plea  of  the  Horton  w.  Cope,  6  Lea  (Tenn.)  15s, 
general  issue.  Held,  that  the  surety  160.  So,  if  the  fiat  of  the  chancellor 
4vas  only  liable  according  to  the  ex-  prescribe  a  penalty  not  justified  by  the 
press  terms  of  the  bond.  Hall  v.  Will-  nature  of  the  case.  Moore  r.  Hallum, 
iamson's  Admrs.,9  Ohio  St.  17.  i  Lea  (Tenn.>5ll,     Andaclerk  clearly 

By  a  bill  seeking  in  the  alternative  to  has  no  power  to  insert  in  an  inumclion 

l>e  subrogated   to   a  supposed  lien   on  bond  conditions   not  prescriliea  bv  law 

certain  goods,  the  complainants  prayed  or  the  flat  of  a  judge.    Coltart  v.  ^am, 

that  the  sheriff  and  constable,  who  had  2  Tenn.  Ch.  356;  Enochs  i',  Wilson.  11 

Jeried  on  the  goods  certain  executions  Lea  (Tenn.)  228. 
iKll 
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Nor  can  evidence  be  admitted  to  vary  or  extend  the  liability  of 
the  defendant  from  the  expressed  condition  and  terms  of  the 
injunction  bond.* 

The  obligation  of  the  sureties  in  a  statutory  injunction  bond  is 
simply  to  pay  such  damages  as  the  court  on  dissolving  the  injunc- 
tion shall  adjudge  against  the  plaintiff.' 

Sureties  in  an  undertaking  to  procure  an  injunction  may  be 
liable  for  counsel  fees  for  services  rendered  in  procuring  the 
dissolution  of  the  injunction,  but  this  liability,  however,  does  not 
extend  to  all  the  services  rendered  in  the  suit,' 

The  trustee  sold  the  trust  property  was  incompetentfor  the  plolntiirto give 

for  the  benettt  of  the  bondholders,  and  In  evidence  a  copy  of  the  petition  for 

complainant     became     the    purchaser,  the  injunction,  when  the  terms  of  the 

executing   his   notes   on   time   for    the  bond   were  clearly  expressed.     Hall  i'. 

purchase   money.     About  the  time  the  Williamson's  Admrs.,  9  Ohio  SL  17. 

first  of  his  notes   fell  due  he  filed  this  3.  Dorriss  v.  Carter,  67  Mo.  1:44. 

bill,  on  behair  of  himself  and  all  other  3.  Boiling  v.  Tate,  6j  Ala.  417;  %.  c, 

bondholders  and  beneficiaries,  to  enjoin  39  Am.  Rep.  ^.     See  also  Corcoran  i'. 

the  collection  of  hfs  notes,  to  obtain  a  Judson,  34  N.  Y.  106;  Brown  v.  Jones, 

credit  thereon  for  his  proportion  of  the  c  Nev.  374;  Derry  Bank  v.  Heath,  45 

trust  assets  on  the  bonds  held  by   him,  N.   H.  524;    Fitzpatrick   11.   Fliug,   ti 

and  for  the  share  of  certain  other  bonds  Abb.     (N.    Y.)     Pr.    189;     Littlejohn 

attached,  and   for  a  settlement  of  the  v.   Wilcox,    2    La.    An.   630;    McRae 

trust.     The  complainant  obtained  a  fiat  w.  Brown,  12   La.  An.  181;  Murray  ii. 

for  an  injunction,  restraining  the  trustee  Munford,  2  Cow.  (N.  Y.]  400;  Andrews 

from   lakini^  any  steps  to  collect  com'  v.  Glcnville  Woollen  Co..5oN.  Y.  282; 

plainant's  notes  except  in   this   cause,  Trapnall  n.  McAfee,  3  Mete.  (Ky.)  34; 

unless  authorized  by  order  of  the  court,  Pettit  i».   Mercer,  8  B.  Mon.  (Kj.)  51; 

upon  giving  bond  with  security  in  the  Burgen  o.   Sharer,   14  B.   Mon.,  (Kv-) 

sum  of  live  thousand  dollars  as  required  500;  Transit  Co.  t>.  McCerren,  13  L.a. 

bylaw.     He  gave  bond  with  seeuritv  in  An.  214;  Phelps   v.  Coggeshall,  13  La. 

the  prescribed  penalty,  conditioned  to  An.  440;   Sedg.   Dam.  397,  marg.  and 

prosecute   the   bill   of  injunction  with  note.     Sureties   in    an   undertaking   to 

effect,   or  in  case  he  should  fail  therein,  procure  an  injunction  are  not  liable  for 

or  the  same  be  dismissed,  to  abide  by,  the  costs  of  an  unsuccessful  motion   to 

perform   and  fulfil  the  judgment  or  de-  dissolve  the  injunction.      Langdon  i'. 

cree  of  the  court,  and  pay  all  costs  and  Gray,  22  Hun  (N.  Y.)  511. 

damages  that    ma}'    be    sustained   for  In   Andrews    i'.    Glenvltle    Woollen 

wrongfully    suing  out  the   injunction.  Co.,  ^o  N.  Y,  182,  a  motion  to  dissolve 

No  injunction  was  in  fact  issued,  and  an  injunction  was  made,  and  the  motion 

the  complainant  was  declared  entitled  refused,  the   court  deeming  it  more  ad- 

to  the  credits,  and  a  decree  rendered  visile   to  defer  the  enquiry   into   the 

against   him    for    the    residue    of   his  merits  until  the  final  hearing.     On  final 

purchase  notes.     He  became  Insolvent  hearing    the  motion  was  granted  and 

between  the  suing  out  of  the  injunction  the  injunction  dissolved.     The  question 

iind    the    final    hearing  of  the   cause,  was,  whether  the  services  of  counsel  in 

//e/i/,  upon  motion  for  judgment  against  making  the  motion  to  dissolve  could  be 

the  surety  on  the  injunction  Imnd,  that  recovered  as  damages  in  a  suit  on  the 

the  surety  was  not  liable.     Baxter   v.  bond.    The   court  said;  "It  waa  proper 

Washburn,  8  Lea  (Tenn.)  1.  that  the  defendant  should  move,  at  the 

1.  High  on  Inj,,  section  1638.     In  an  earliest  opportunity,  to  dissolve  the  in- 

iiction  against  a  surety  upon  an  injunc-  junction.       His    motion    did    not    fait 

tion  bond,  it  was  held  that  it  was  in-  through  any  fault  on  his  part,  or  any 

competent  for  the  plaintiff  to  give  in  defects  in  the   merits  of  his  case.    The 

evidence  an  exemplification  of  a  record  court  simply  deferred  its  decision  upon 

showing  the  amount  of  the  judgment  the  merits  until  the  trial.     The  result 

1    costs,  although  in  other  respects  which   must,  for  the   purposes  of  this 
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(/)  Action  Against  Sureties. — It  is  no  defence,  in  mitigatioa 
of  damages  or  otherwise,  in  an  action  against  the  securities  on  an 
injunction  bond,  that  the  principal  is  solvent  and  able  to  pay  his 
own  debts.* 

A  court  of  equity  has  not  jurisdiction,  upon  the  dissolution  of 
an  injunction,  to  render  a  judgment  for  damages  against  the 
sureties  in  the  injunction  bond.  The  proper  mode  of  enforcing: 
the  liabihty  of  a  surety  is  by  an  action  at  law,  unless  otherwise 
provided  by  statute* 

The  parties  to  an  injunction  suit  cannot  vary  or  extend  the- 
liability  of  the  sureties  in  the  injunction  bond  by  stipulation.* 

Sureties  on  an  injunction  bond  are  bound  to  take  notice  of  the- 
answer  in  the  original  suit,  and  of  amendments  made  to  the 
answer.*  It  is  error  to  render  judgment,  upon  the  dissolution  of 
an  injunction,  against  the  sureties  in  the  injunction  bond,  but  the 
judgment  will  not  be  reversed  upon  the  appeal  of  the  principar 
alone.* 

(^)  Assessment  of  Damages. — The  equity  practice  in  the  courts. 

been  deferred,  the  motion  shoultl  have  tract.  Methodist  Churches  t>.  Barker,  iS. 

been  granted  when  made.    UnderthcBe  N,  Y.  463;   Poillon  v.  Volkflnning,  11 

circumstances,   I  think  the  expense*  of  Hun  (N.  Y.J  38?. 

the  motion  were  reasonably  and  prop-         The  report  of  a  referee  assesslne  the- 

erij  incurred,  as  a  direct  consequence  damages  in  consequence  of  an  injunc- 

of  the  injunction,  and  were  properly  al-  tion,   when   duly  confirmed,  fs,  in  the 

lowed  hy  the  referee."  absence  of  fraud,  conclusive  upon  the 

1.  Hunt  V.  Burton,  18  Ark.  i3S.  sureties  to  the  undertaking  given  on  the- 

A   suit  against  the   principal   is   not  granUng   of  the    injunction,   although 

necessary-  to  determine  the  liability  of  thej-  had  no  notice  of  the  proceedings,. 

the   sarfties  upon   an   injunction  bond.  Jordan  v.  Volkenning,  73  N,  Y.  300. 
The  plaintiff  is   not  obliged  to  exhaust         A  surety  desEring  to  show  fraud  in: 

other  remedies  before  proceeding  against  the  execution  of  the  bond  can  onlv  do. 

the  suretv.     Dangel  v.  Levy,  1  Idaho,'  so  in  an  action  upon   the  bond   itself. 
Braj».PoilIon,4Thomp.etc.CN.Y.)663. 
Clayton  v.  Martin,  31   Ark.  117;         A  surety  in  an  injunction  bond  iscon- 

Bailey  v.  Gibson,  39  Ark.  472;  Randall  eluded  by  the  decree  assessing  damages 

11.  Carpenter,  47  N.   Y.  105;  Howell  v.  according  to  the  statute,  on   dissolutTon 

Cronan,    31     La.    An.    347;    Scott   v.  of  the  injunction.     McAllisters.  Clark,. 

Sheriff,  30  La.  An.,  pt.    1,   580.     Such  86  111.  236. 

statutes  have,  however,  been  AelJ  un~         After  dissolution  of  an  injunction,  the 

constitutional    and    void.      Hughes    v.  damages   sustained   by  the  defendants 

Hughes,  Adnir.,  4  Mont,  43.  and   recoverable    under  an   injunction 

In  Louisiana  the  surety  on  the  bond  bond,  wherein  the  parties  obligated 
is  a  party  to  the  suit,  and  is  hound  by  themselves  "pursuant  to  the  statute," 
the  allegations  in  the  petition,  the  am-  may  be  ascertained  by  reference  under 
davit,  etc.,  equally  with  the  principal,  section  243  of  the  code  S.  Car.,  and  the- 
Green  v.  Huey,  24  La.  An.  704.  See  assessment  thus  reached  may  be  en- 
Mora  V.  Avery,  23  La.  An.  417;  forced  by  order  of  the  court,  and  by. 
Frantz  v.  Waggaman,  28  La.  An.  514.  execution  against  all  the  obligors,  pro- 

In  New  York,  if  the  sureties  under-  vided  they  have  all  been  notified  of  the 

lake,  in  effect,  that  their  principal  shall  reference,  and  thus  made  parties  fo  such 

pay   whatever  amount  of  damages  shall  proceeding.     Hill  i:  Thomas,  19  S.  Car^ 

be  adjudged  against  him  on  a  reference  330. 

to  be  ordered   by  the  court  in  the  in-         S.     Mii  v.  Vail,  86  Hi.  40.     See  Halt 

junction  suit,  that  amount,  when  thus  v.  Livingston,  3  Del.  Ch.  3^. 
ascertained,    is    the    measure   of  their        4.  Sharp  v.  Schmidt,  61  Tex.  263. 
liability  by  the  very  terms  of  the  con-         6,  Daniel  i'.  Daniel,  39  Ark.  366, . 
10  C.  of  L.— 63                              i>fi3 
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of  the  United  States  is  regulated  by  the  laws  of  congress,  and, 
according  to  these  rules,  a  court  of  equity  cannot,  when  it  dis- 
solves an  injunction,  give  judgment  at  the  same  time  against  the 
obligors.  It  can  merely  order  the  dissolution,  leaving  the  obligee 
to  proceed  at  law  against  the  sureties,  if  he  sustains  damage  from 
the  delay  occasioned  by  the  injunction.*  The  practice  and  mode 
of  procedure  in  the  States  for  assessing  damages  upon  an  in- 
junction bond,  after  a  dissolution,  is  regulated  largely  by  statute* 

And  in  the  absence  of  such  statutes,  a  court  of  equity  will  not 
enforce  payment  of  damages  in  the  original  cause,  but  will  leave 
the  parties  aggrieved  to  their  action  upon  the  bond.' 

Where  the  practice  prevails  of  decreeing  damages  upon  the 
dissolution,  the  limit  of  the  liability  upon  an  undertaking,  given 
upon  the  issuing  of  an  injunction,  is  the  amount  specified 
therein.* 

Where  neither  the  bond  given,  nor  the  statutes,  nor  any  rule 
of  court,  prescribes  a  specific  mode  of  assessing  damages,  and 
the  condition  of  the  bond  is  simply  to  pay  such  as  the  adverse 
party  may  sustain  by  reason  of  the  injunction,  if  the  court  finally 
decides  that  the  party  to  whom  it  was  granted  is  not  entitled 
thereto,  the  court  may,  as  an  incident  to  its  jurisdiction,  cause 
them  to  be  assessed  under  its  own  direction,  or  leave  the  party 
to  his  action  at  law.* 

On  the  dissolution  of  an  injunction  on  reversal  by  the  supreme 
court  of  the  order  granting  it,  no  damages  can  be  assessed  de- 

1.  Beln  f.  Heath,   ll   How.  (U.  S.)  ii  Bias.  (U.  S.)  40;  RubscH  v.  F«rley, 

168.     An  injunction  bond  In  an  action  105  U.  S.433. 

in   the  District  Court   of   tlie   United  S.  Parish     v.   Reeve,    63   Wis.    315; 

States   for   the   District    of  Louisiana,  Loveland  t'.  Burnham,  t   Barb.  (N.  T.) 

conditioned  that  the  obligors  "will  well  Ch.  65;  Leavilt  -u.    Dabney,  40  How. 

iind  tralj  paj'   the"  obligee,  "defendant  (N.  Y.)  Pr.  177;  Johnson  v.  Deven«,  60 

in  said  injunction,  all   such  damages  as  Miss.  200. 

he  maj'  recover  against   us   In  case  it  An  action  upon  the  bond  required  bv 

should  l>e  decided  that  the  said  writ  of  Gen.  St.  1S7S,  c.  66,  %  203,  to  be  filed  b^ 

injunction     was     wrongfully      issued,"  plalnUtfon  the  allowance  of  a  nrit  of 

which  bond  was  made  under  an  order  of  injunction,  is  the  sole  remedy  of  a  de- 

lourt  "that  the  injunction  be  maintained  fendant  for  the  recovery  of  his  damages 

im   the    complaining    creditors    giving  by  reason  of  the  issuance  of  such  writ, 

bond  and  securitv  to  save  the  parties  if  the  court  finally  decides  the  plaintiff 

harmless    from  the  eRtcts  of   said  in-  not  entitled  thereto,  unless  the  writ  was 

junction,"  is  a  sufficient  compliance  with  sued     out     maliciously,     and    without 

the  order  of  the  court,  and  when  con-  probable  cause.     Hajden  v.  Keith,  3J 

strued  with   reference  to  the  rule  pre-  Minn.  277. 

vailing  in  the   lederal  courts  fcontrary  3.  Lawton  v.  Green,  64  N.  Y.  326; 

to  that  prevailing  in  the  Stale  courts  of  Garcie  -v.  Sheldon,  3  Barb.  (N.  Y.)  23!; 

Louisiana),  that  without  a  bond  and  in  Bein  v.   Heath,   11   How.  (U.S.)  168;    ^ 

the  absence  of  malice  no  damages  can  Merryfield  v.  Jones,  2   Curt.    (U.   S.) 

be  recovered  in  such  ease,  means  that  306;  Easton  v.   New  York  &  L.  B.  R. 

the  obligors  will   pay   such  damages  as  Co.,  1 1  C.  E.  Green  (N.  J.)  359;  Phelps 

the  obligee  may   recover   against   them  ti.  Foster,  18  111.  309. 

in  a  suit  on  the  bond  itself,  whether  in-  4.  Lawton  v.  Green,  64  N.  Y.  316; 

turred  before  or  after  the  giving  of  the  modifying  s.  c,   5   Hun    (N.   Y.)   157; 

bond.  Meyers  v.  Block;  Meyers  t.  Levi,  Sturgis  v.  Knapp,  33  Vt,  486. 

120  U.  S.  Jo6.     But  see  Lea  v.  Deakin.  E.  Russell  r.  Farley,  105  U.  S.433. 
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fendant  where    no   bond   therefor  has  been  given  by  plaintiff.^ 

(A)  Measure  of  Damages. — In   assessing    damages,   upon   the 

-dissolution  of  an  injunction,  the  general  rule  is  that  no  damages 

1.  St  Louis  V. 
Co„8i  Mo.  349. 

ColMkdo. — Damages  caused  bj' an  in-  N«w    York. — Damagee   are   asseBsed 

junction  must  be  sought  in  an  independ-  upon  tbe  diesolution  of  an  injunction 

■ent    proceeding,    not    in    the    original  \iy  reference  or  otherwise,  as  the  court 

proceeding   on   the   dissolution  of   the  may     direct,     in    the    original     cause, 

mjunction.      Sartor    r.    Strassheim,   8  Jacobs  i'.  Miller,  11   Hun   (N.  Y.)  441. 

Colo.  185.  See  Waterbury  v.  Bouker,  10  llun  (N. 

minoU. — After  the  dissolution  of  an  Y.]   162;   Palmer  v.  Folej',  3  Abb.   N. 

injunction  the  defendant   may  file  his  Cas.  (N.  Y.)  191, 

suggestions  and  claim  damages  at  any  The  proper  firactice  is  to  give  the 
time  before  the  decree  is  signed  and  sureties  in  an  Injunction  bond  notice  of 
filed,  and  the  court  may  dispose  of  the  the  referee's  report  assessing  the  dam- 
suggestions  even  after  the  decree  is  ages.  The  report  when  duly  confirmed 
filed.  It  is  error  to  refuse  leave  to  file  is,  In  the  absence  of  fraud,  conclusive 
them  before  the  decree  is  filed.  Wing  upon  them.  Jordan  v.  Volkenning,  ji 
f.  Dodge.  80  111.566;  Albright  i'.  Smith,  N.  Y.  300. 

68  III.  181;  Wilson  v.  Haecker,  85   III.  When  judgment  is  rendered  for  de- 

349;  Hamilton   t/.  Stewart,  59  111.  330;  fendant  in  an  injunction  suit  from  which 

Forth  V.  Xenla.  54  111.  210.  plaintiff  appeals,  giving   the  necessary 

Evidence  cannot  be  heard  and  dam-  bond,  defendant  Is  not  entitled,  pending 

.ages   assessed  upon  the   dissolution  of  such  appeal,  to  an   order  assessing  h» 

an   Injunction  where  no  suggestion  in  damages  by  reason  of  the  jurisdiction, 

writing  has   been   filed.      Driggers  -n.  as  there  has  l>een  no  final  decision  that 

Bell,  8  111.  App.  354;  Steele  n.  Boone,  plaintiff  was  not  entitled  thereto.  Mus- 

71:  111.  457;  Palmer  i'.  Gardner,  77   111.  grave  t.  Sherwood,  76  N.  Y.  194.     See 

143;   Spnngv.   01ney,78Ill.  loi;    Wil-  also  Benedict  t.  Benedict,  76  N.  Y.  bOO. 

son  i>.   Haecker,  85  111.  349;   Hamilton  Sontb  Oftrolliui.— Afler  dieeolution  of 

V,   Stewart,    59  III.   330;    Albright    f.  an  injunction  the  damages  recoverable 

Smith,  68  III.   181;   Forth  i'.  Xenia,  54  on   the   bond  may    be    ascertained   by 

111.  110.  reference  and  the  assessment  enforced 

Ke&tuokjr. — Only  when  an  injunction  bv  the  proceeding.  This  pracliceis  au- 
enjoining  a  judgment  Is  dissolved  does  tWized  by  S.  C.  Code,  J  143,  how- 
the  Kentucky  code,  section  29s.  em-  ever  irregular  possibly  it  might  be  in 
power  the  chancellor  immediately  to  the  absence  of  the  code  provision. 
re[«ier  judgment  for  the  damages;  m  all  Hill  v.  Thomas,  19  S.  Car.  430. 
cases  the  remedy  is  on  the  injunction  TeusMlM. — An  action  at  law  may 
bond.  Logsden  v,  Willis,  14  Bush  be  brought  upon  an  Injunction  bond, 
(Ky.)  183;  Crawford  v.  Woodworth,  9  notwithstanding  the  provision  of  sec- 
Bush  fKy.)74j;.  tion  4443  of   the  code,  that  damages 

LonlMMlB.  —  Damages      cannot      be  may  be  ascertained  by  the  court  trying 

granted  in  the  same  judgment   which  the  cause.     White  u.  Bowman,  10  Lea 

dissolves  an  injunction  in  a  case  of  ex-  (Tenn.)  5?. 

ecutory  process.     A  separate   suit   for  Tex4f, — One   seeking  damages  to  the 

damages   must   be  brought  on  the   in-  amount    of   an    Injunction    bond    can 

junction  bond.     Hodgson  v.   Roth,  33  bring  an   original   action  on  the  Ixmd, 

La.  An.  941;  Tistart  i'.  Belot,  33  La.  or,  in  the  pending  suit  wherein  it  was 

An.  1469.  given,  plead  in  reconvention,  setting  up 

Only  when   a  judgment   for  money  the  grounds  of  his  claim  for  damages. 

tiRS    been    enjoined   can    damages    l>e  Avery  f.  Stewart,  60  Tex.  154. 

awarded  on  dissolution  of  an  Injunction.  WlMon«in.— Under  Wis.   Rev.  St.,  4 

Morris   V.  Bienvenu,   30  La.   An.,   pt.  2778,  if  the  court  decides  that  the  part>' 

3,878.     See  Crescent  City  etc,  Co.   t.  obtaining  a  preliminary  injunction  was 

Larrleux,  30  La.  An.,  pt.  1,  740.  not  entitled   to  it,  the  other  party  may 

njioml. — The  court,  upon   dissolv-  have  a  reference  to  assess  damages  sus- 

ing    an     injunction,    enter     judgment  tained   by   reason   of   such  injunction, 

against   the   obligors   in   the  bond   for  Parish  r.  Reeve.  63  Wis.  315. 
(W5 
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«-m  be  allowed  which  are  not   the  natural,  proximate  and  actual 
T^^ult  of  the  wrongful  issuing  of  the  injunction.^ 

The  defendants  are  not,  on  the  one  hand,  necessarily  limited 
to  the  benefit  which  the  orator  has  derived  from  the  injunction, 
nor,  on  the  other  hand,  extended  to  all  which  the  defendant  has 
improvidently  or  imprudently  expended  because  of  the  injunc- 
tion. The  defendant,  when  enjoined  from  exercising  what 
eventually  is  established  to  be  his  right,  must  conduct  himself 
with  prudence,  and  in  such  a  manner  as  to  receive  as  little  damage 
as  the  circumstances  will  admit  of,  in  the  exercise  of  ordinary 
care  and   prudence.*     This  is  the  rule  where  the  injunction  is 

L  Carondelet  Canal  etc. Co.  f.Touchi,  aequencee  of  the   injunclion,  for  whictt 

iS   L«.  An.  388;'  Kerngood  v.  Gusdorf,  the   plaintiff  was   entitled   to   recover. 

^  Mackey  (D.  C.)  161;  Strccter  t.  Mar-  Lange  v.  Wagner,  53  Md.  310;  «.  c,  36 

shall  Silver  Mining  Co.,  4  Colo.  535.  Am.  Rep.  3S0. 

S.  Collins  V.  Sinclair,  ^1  III.  338;  The  injunction  was  obtained  to  re- 
Morgan  v.  Negley,  53  Pa.  St.  153;  strain  the  plaintiff,  who.waa  the  defend- 
Slewart  f- State,  10  Md.  97;  flotchkies  ant  in  the  injunction  suit,  from  prose- 
r.  Ptatl,  8  Hun  (N.  Y.)  46;  Chicago  cuting  certain  street  work  in  San  Fran- 
City  R.  Co.  11.  Howison,  86  111.  215;  cisco  under  a  contract  with  the  super- 
and  see  Brown  v.  Jones,  5  Neb.  374.  intendent  of  streets.  The  court  found 
Center  v.  Hoag,  52  Vt.  401;  Lillie  11.  in  substance  that  the  plaintiff  had  pro- 
Llllie,  55  Vt.  470.  See  Livingston  v.  cured  materials  for  the  work  of  the 
Exum,   19   S.  Car.  Z13.  value  of   twelve   hundred   dollars,  and 

In  an  action  on  an   injunction  bond,  that  by  reason  of  the  Injunction  these 

proof  was  offered  that  the  plaintiff  was  materials  were  lost  and  destroyed  with - 


„  „  lupplying  his  customers  out  any  fault  on  the  part  of  the  plain- 
with  milk,  and  kept  a  number  of  milch  tiff.  Damages  were  awarded  in  ac- 
cows.  His  frame  stable,  having  become  cordance  with  this  finding.  Httd,  that 
somewhat  out  of  repair,  was  partially  the  damages  were  sufficiently  proximate 
torn  down  in  the  summer  of  1877,  and  to  warrant  their  recovery.  Dougherty 
he  began  to  erect  a  bricic  stable  in  its  -v.  Dore,  63  Cal.  170, 
place.  In  August  of  that  year  he  was  The  ptamtiff  having  a  life  estate,  the 
stopped  bv  the  injunclion,  which  con-  defendant  a  reversionary  interest,  in 
tinued  till  the  6th  day  of  December  certain  woodlands,  the  latter  procured 
following.  After  It  was  dissolved  he  the  former  to  be  enjoined  by  injunction 
went  on  to  complete  the  building,  and  "from  cutting  down  any  timber,  trees, 
had  it  finished  about  the  25th  of  the  or  wood  btanding  or  growing  upon  the 
same  month.  While  the  injunction  premiseFi,  .  .  .  or  in  any  way  dis- 
was  in  force  the  plaintiff's  cows  were  posing  of  the  same  (eicept  what  may 
deprived  ofthelr  accustomed  and  proper  be  cut  in  a  huEbandllke  manner  for  fire- 
shelter,  and  were  more  exposed  to  the  wood  and  timber  for  fencing  and  ordi- 
weather.  The  following  question  was  nary  repairs  upon  the  premises)"  and 
then  propounded  to  the  witness:  "What  from  committing  waste  or  spoil.  In  an 
was  the  effect  upon  the  cows,  if  any,  in  action  on  the  bond,  held,  that  the  plain- 
consequence  of  being  exposed  to  the  tiff  was  not  merely  restrained  from 
wet  and  cold  weather,  because  you  committing  waste;  that  he  was  pro- 
could  not  finish  the  brick  stable  while  hiblted  from  cutting  timber  for  any 
the  injunction  suit  was  pending?"  On  purpose  save  those  noted  in  the  eicep- 
objectlon  by  the  defendants  it  was  held  tion,  although  it  would  not  be  in  viola- 
that  the  question  was  pertinent  and  tion  of  the  rules  of  good  husbandry; 
legal.  One  of  the  grounds  of  special  and  that  he  was  entitled  to  such  damage 
damage  stated  in  the  plaintift's  Harr.  as  he  may  have  suffered  in  not  cutting 
was  "the  injury  done  to  his  cattle  by  such  wood  as  he  had  a  right  to  cut. 
exposure  to  the  weather,  requiring  extra  Lillie  v.  Lillie,  5"!  Vt.  470. 
care  and  food,  and  causing  their  flow  of  When  an  injunction  is  ended  by  the 
milk  to  greatly  decrease."  Held,  that  appointment  of  a  receiver,  damages 
such  damage  was  one  ol  the  direct  con-  arising  from  the  act  of  the  receiver  in 
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applied  for,  obtained  and  continued  in  good  faith,  in  the  assertion 
of  an  honestly  claimed  right.  It  applies  to  cost  as  well  as  other 
damages.'  Doubtless,  the  court  might  bewarranted  in  awarding 
greater  damages,  and  sufficient  to  make  the  defendant  whole,  if 
the  injunction  was  obtained  and  used  mala  fides,  and  for  the 
purposes  of  oppression.* 

On  the  dissolution  of  an  injunction,  and  the  filing  of  the  re- 
telling at  •  tacrifice  the  propertj',  the  injurfee,  etc.,  received  while  defendant 
sale  of  which  was  enjoined,  are  not  is  in  the  exercise  of  ordinary  care  and 
recoverable  in  an  action  on  the  injunc-  prudencewith  retpect  thereto;  and  this 
tion  bond.  Kerngood  v.  Gusdorf,  5  rule  applies  to  costs  as  well  as  to  other  1 
Macfcey  (D.  C;  161.  elements  of  damage.     Tliua,  under  the 

The    eipense    incurred   In   hiring   a  circumstances  of  this  case.  y.  r.,  it  was 

special  train  to  reach  a  judge  to  make  keld  that  defendant,  who  had  been  en- 

an  application  to  dissolve  an  injunction  joined   from  removing  a   house,  could 

may  be  allowed  as  damages  on  the  un-  not  recover   damages  for  depreciation 

dertaldng,  where  laree  Interests  would  in  the  value  of  the  house  to  him  during 

have  suffered  from  delay.     Crounse  v.  the  pendency  of  the  injunction,  nor  for 

Syracuse  etc.   R.  Co.,  33  Hun  (N.  Y.)  the  expense  of  fitting  up  anolher  place 

497.  to  live  In  while  building  a  new  house, 

Where  the  injunction  defendant,  an-  nor  for   co^ts   above   taxable  costs  In- 

licipating  an   injunction,   made   extra-  cuired  in  contesting  the  suit  in  which 

crdmary  efforts  and  accomplished  the  the  injunction   was   issued,  in   the   ab- 

object  sought  to  be  enjoined  before  the  sence  of  a  finding  that  they  would  not 

writ  wae  served,  he  cannot  claim  that  have  occurred   in  establishing  defend- 

he  was  delayed  by  the  injunction,  and  ant's  right  to  the  house,  if  no  injunction 

recover  damages  for  such  delay.     Ford  had   been  issued.     Center  v.  Hoag,  53 

V.  Loomis,  6j  Iowa  586.  VL  401.       See  also  Sturgis  v.  Knapp, 

In  an  action  upon  an  injunction  bond,  13  Vt.  4S6:    Edwards   t>.  Edwards,   31 

after  dissolution    of   Injunction,   there  111.   474;    Mysenburg  v.  Schlieper,  48 

being  no  express  proof  of  damage,  the  Mo.  426;  Center  i>.  Hoagi  Jl  Vt.  401. 

plaintiff  claimed  that  Ihev  were  entitled  Sartor  v.  Strassheim,  S  Cfolo.  185. 

to  judgment  for  nominal  damages;  but  llantml  Btralx.     A   defendant  is  not 

ield.  that    however   the   general   rule  entitled    to   recover  compensation   fbr 

might  be,  the  case  was  a  titting  one  for  the   time    and    service    he   may   have 

theapplication  of  themaxim  •'&«  m/m-  devoted   to  the   case,   nor  to  compen- 

mis    non    curat  lex"     Bustamente  v.  sation     for    the     mental     strain     and 

Stewart,  1^  Cal.  llj.  anxiety  he  may  have   suffered  In  conw- 

An  injunction  bond,  conditioned  as  quence   of   the    injunction.      Cook    t>. 


required  by  statute  "to  indemnify  forall     Chapman,  41  N.  J.  Eq.  153 

damages  that  may  t>e  sustained  by  reason         1.  Brown    v.   Gorton,    31     111.   416; 

of  such   injunction,"   does    not    cover     Hibbard  v.  McKindiey,  28  III.  340;  Ed- 


remote,  consequential,   or    speculative  wards  v.  Edwards,  31  III.  474. 
damages,  but  only  such   as   result   di-         Where  a  person  is  restrained  by  in- 

rectly    from    Ihe    injunction,   and     its  junction    from   making  a    race   to   his 

Immediate  consequences.     Sensenlng  v.  mills  and  the  conditions  of  the  injunction 

Parry,  113  Pa.  St.  115;  Wood  v.  State,  bond    are,  that  Ihe  obligators  wilt  pay 

£6  Md.  61;  s.  c,  13  Oreg.  362;   Foster  all  moneys  and  costs  due  and  to  become 

T'.    Stafford    Nat.   Bank,    ^8    Vt.   658;  due    from   the  complainants  in  the  bill. 

Chicago   Citv   R.  Co.  1:  Howison,  86  and  all   moneys  and  cosU  which  shall 

III.  115;  Hotchkiss  V.  Piatt,  8  Hun  (N.  be  decreed  against  him,  and  the  bill  is 

Y.)    46;   Morgan   *.    Negley,    53    Pa.  dismissed   at  the  costs  of  the  complain- 

St.    153;   Stewart    v.    State,    20    Md.  ant.  the  person  so  restrained  can  sustain 

97.  an  action  on  the  bond  against  the  com- 

Damagesrecoverableforinjuriea,  etc.,  plainant  and  his  sureties  to  recover  the 

occasioned   by  an  injunction  obtained  damages  sustained  by  reason  of  the  in- 

and    continued    In  good   faith   In   the  junction,     Roberts  v.  Dust,  4  Ohio  St. 

prosecution    of   an    honestly    asserted  502. 

right,   are    such    only  as    result   from         3.  Center  v.  Hoag,  53  Vt.  401. 
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quired  bond  with  no  order  as  to  payment  of  damages,  only  the 
penalty  of  the  bond  can  be  recovered,*  with   interest  from  date  ' 
of  the  breach,* 

The  decree  is  conclusive  of  the  amount  of  damages  in  a  subse- 
quent action  upon  the  injunction  bond.  And  the  defendant 
cannot  be  permitted  to  show,  in  defence  to  such  action,  that  the 
plaintiff  sustained  no  damages,  or  less  than  was  awarded  to  him.* 

A  motion  to  assess  damages  on  an  injunction  bond  may  be 
made  after  the  injunction  has  been  dissolved  and  the  bill  dis- 
missed, if  made  before  the  term  has  lapsed.* 

In  an  action  on  an  injunction  bond,  the  plaintiffs  are  entitled 
to  recover  for  the  loss  of  time  occasioned  by  the  injunction  at 
the  usual  rate  of  wages,  provided  they  use  diligence  to  secure 
other  employment  during  such  period."  The  complainant  must 
allege,  however,  special  damages,  or  they  cannot  be  proved.* 

Where  an  injunction  is  dissolved  for  want  of  equity  in  the  bill, 
in  the  absence  of  any  evidence  that  the  defendant  desired  or 
instigated  the  institution  of  the  suit,  damages  are  properly 
assessed  in  favor  of  the  defendant,  though  the  plaintiff  claims 

1-  Glover  -o.  McGafiey,  56  Vt.  194.  penalty,  but  gives  a  direct  decree  Tor 

i.  Washington's    Exr.    v.    Paries,   6  tlie  principal  and  running  interest,  as  in 

Leigii  (Va.)  581;  Perry  v.  Horn,  3 j  W.  other  ewes.  Full  interest  sliou Id  always 

Va.  361-^  McAllister  v.  Clark,  86   III.  be  given,   though   there  be   a  penalty. 

236.  and  the  principal  and  interest  exceed  it, 

In  Baker  v.  Morris,  10  Lelgli  (Va.)  wiienever  full  interest  vvould  be  given  if 

184,  the  last  point  of  the  syllabus  is;  there  were  no  penaltj.     In  other  words 

"It  seems  that  In  an  action  of  debt  on  a  the  penalty  should  have  no  cfTcct  on  the 

bond  at  law  the  surplus  interest  beyond  question  of  interest,  except  In  regard  to 

the  penalty  may  be  given  in  the  form  the  form  of  recovering  the  excess  in  an 

of  damage.  action  at  law  upon  the  bond.     What  I 

In   Tazewell   v.   Saunders,  13  Gratt.  have  said  upon  this  subject  has  reference 

(Va.)  354,   it  was  held  that  courts  of  only  to  the  case  of  a  principal  debtor. 

equity  will  decree  interest  on  a  bond  or  I  express  no  opinion  in  regard  to  the 

judgment,  beyond  the  penally  against  liability  of  a  surety  beyond  the  penalty, 

the    principal    debtor.     In    titis     case,  it  being  unnecessary  to  do  so." 

MoNcuRB,  J.,  reviews  many  authorities  8.  Lothrop  ti.   Southworth,  j  Mich. 

including  a  number  of  English  author!-  436. 

ties,  and  comes  to  the  conclusion  that  On  the  dissolution  of  an  Injunction 

the   English  authorities  are  against  the  granted  on  condition  that  a  bond  of  a 

proposition,   that  anything  can  be  re-  specified  amount  be  filed,  and  the  bond 

covered  beyond  the  penalty  in  an  action  was  filed,  with  no  other  order  as  to  pay- 

upon  the  bond,  but   that   Che  rule,  at  ment  of  damages,  which  might  result 

-.   least  as  to  the  principal  debtor,  is  differ-  from  granting  the  injunction,  the  dc- 

{  ent  in  this  country.     Hesays,  page  36S:  fendant  can  recover  no  greater  amount 

"I  think  therefore  the  true  doctrine  with  than  the  penalty  of  the  bond.     If  the  in- 

us  is,  that  full  interest  on  a  bond,  or  junction  had   issued,  conditioned  that 

judgment  for  a  penalty,  is  generally  re-  the  orators  pay  all  the  damages  sus- 

coverable  at  law  or  in  equity,  though  the  tained,  the  case  might  merit  a  dlfTerent 

principal  and  interest  exceed  the  penalty,  conclusion.     Glover    v.   McGafley,   56 

The  only  difference  between   the  two  Vt.  194. 

forms  being,  that  according  to  the  strict  4.  Loehner  i>.  Hill.  19  Mo,  App.  141- 

mles  of  law,  the  penalty  must  still  be  t.  Muller  i'.  Fern,  35  Iowa  4J0. 

regarded  In  form  as  the  debt,  and  the  S.  Parker  n.  Bond.  5  Mont.  1. 

excess  of  interest  can  only  be  recovered,  A   general  allegation  of  damages  is 

indirectly    in   the   shape   of   damages,  sufliclent  in  an  action  on  an  injunction 

while  equity   takes   no  notice   of   the  bond   in   the   absence  of  a  special  de- 
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that  he  brought  the  suit  because  of  statements  of  the  defendant, 
which  misled  him.* 

Where  a  plaintiff,  who  has  obtained  a  preliminary  injunction, 
after  it  has  been  served,  enters  an  order  vacating  it,  and  subse- 
quently, without  the  consent  of  defendant,  obtains  an  ex  parte 
order  discontinuing  the  action,  these  orders  are  equivalent  to  a 
determination  that  plaintiff  was  not  entitled  to  the  injunction, 
and  defendant  is  entitled  to  an  order  of  reference  to  ascertain 
his  damages  by  reason  thereof.* 

Where  one  partner  has  been  enjoined  from  collecting  partner- 
ship assets  wrongfully,  he  will  be  entitled  to  recover  on  the 
injunction  bond,  as  damages,  his  share  of  the  solvent  assets  at 
the  suing  out  of  the  injunction,  which  became  insolvent,  or 
barred  by  the  statutes  of  limitation,  before  the  dissolution  of  the 
injunction.' 

If  an  injunction  was  properly  granted,  no  damages  can  be  re- 
covered by  the  party  enjoined,  although  the  suit  may  afterwards 
be  discontinued  by  the  plaintiff,  or  reversed  by  the  court  of 
appeals.* 

(/)  Counsel  Fees. — Under  an  injunction  bond,  with  condition 
that  the  complainant  shall  pay  such  damages  as  the  defendant 
shall  sustain  by  reason  of  the  injunction,  in  case  it  is  finally  de- 
cided that  the  complainant  was  not  equitably  entitled  to  the 
injunction,  a  defendant  is  entitled  to  recover  a  reasonable  amount 
of  counsel  fees  necessarily  expendecl  in  getting  rid  of  the  in- 
junction.* 

murrer.    RoBendorf  f.  Mandcl,  i6  Nev.  TimmonK,  8i   Ind.  143;  Fountain    i'. 

ijg.  West,  68  Iowa  380;  Wilson  v.  Weber 

1.     Schuyler  Co.  f.  Donaldion.  9  Mo.  3  111.  App.  125;  Pork   v.  Musgrave,  6 

App.  385.  Hun  (N.  Y.)   2^3:  Pareton  v.  ColUr, 

a.    Pqc.  Mail  SteamBhip Co.  v.  Toel,  la  111,  App.  160;  Beeson  v.  BeeBon,  59 

8s  N.  Y.  646;  B.  c,  9  Daly  (N.  Y.)  301.  Ind.  97;  Raupman  I^  EvanBville,44  Ind. 

S.  Terrell  t.Ingersoll,  10  Lea  (Tenn.)  392:   joslyn  v.    Dickeneon,  71   III.  n; 

77.  Buford  V.  Keokuk  etc,  Co.,  3  Mo.  App. 

'.  Omerod,  159,  Hannibal  etc.  R.  Co.  r.  Shepley,  i 
Mo,  App.  354;  Bohan  v.  Caeey,  5  Mo. 

'6.  Cummings    'v.    Burleson,   78    III.  App.    loi;    Carroll   Co.   v.   Iowa  etc. 

381;  Corcoran  !>.  Judson,  14  N.  Y.  lofi;  Land     Co.,    53    Iowa     68^;    Ford    v. 

Aldrichr.  Reynolds,  1  Barb.  (N'.Y.)Ch.  Loomis.    62    Iowa   ^U;    IJnderhill    l'. 

613;  Coales  V.  Coates,  1  Duer,  (N.  Y.)  Spencer,  15  Kan.   ji;   Meaun  *.  Pltt- 

664;  Edwards  r.  Bodine.  11   Paige  (N.  man,   3,;   La.   An.   360;    Valentine    v. 

Y.)    214;     Behrens    v.   McKenzic,   13  McGrath,  c,2  Miss.  111;  Strong  v.  Har- 

Iowa333;  Ah  Thaie  t/.  Qyan  Wan,  3  rison,  63  Miss.  61;  Miles  u.  Edwards 


116;  Praderf.  Grimm,  13  Cal.  585;     (Mont.),  o  West  CoaBt  Rep.  648;  Solo- 
;tt  V.  Logan,  19  Ala.  344;  Derry     mon  r.  Chestev,  59  N,  H.  a:   Lvon  v. 
Bank  v.  Heath,  45   N,  H,  534;  Cook  v.     Ilersey.  32  Hun  (N.  Y.)  i 


Chapman.  41  N.  J.  Eq.  mi;  Ryan  v.  v.  Syracuse  etc.  R,  Co.,  33  Hun  (N.Y,) 

Anderson,  25   III.  330:  Collins  v.  Sin-  ^\  Newton  v.  RuBsell,  87  N.  V.  527; 

clair,  51   III.  328:  McRae  v.  Brown,  11  Randall  v.  Carpenter,   88   N.  Y.  393-, 

La.  An,   181;  Rose  r.  Post,  56  N.Y.  Livingston   v.  Exum,    19  S.  Car.   233. 

603;  Bavlia  v.  Scudder.  6  Hun  (N.  YJ  Bulsce  Oelriche  i-.  Spain,  15  Wal!.  (U. 

;   Boiling    V.    Tate,    65    Ala.    417;  S.)  330.  followed  in  Browning  r.  Porter, 

te    f.    Stewart.    t,$   Cal.    115;  3    McCrary    (U.   S.)   581;  Oliphant  r. 

Hopkins,  63  C.1I.  .;3:  Swan  v.  MansRetd,  36  Ark.  191;  and  see  Little- 
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-ton  V.  Frank,  i  Lea  (Tenn.)  300;  Di«- 
.1>ro»  V.  Garcia,  53  N.  Y.  654;  Hover 
■V.  Rubber  Tip  Pencil  Co.,  57  N.  Y. 
'  119;  Andrews  i:  Glenville  Woolen  Co., 
>  N.  Y.  282;_Sensening  v.  Parrj-, 


.  St. 


'"7: 


whole,  and  not  merelj  for  a  modifica- 
tion of  It,  where  ft  modification  ia  all 
that  the  defendant  U  entitled  to,  and  aU 
that  he  secures,  he  cannot,  in  an  action 
the  injunction  bond,  recover  all  the 


,  363;  Wood  V.  Sute,  66  Md.  6i." 
The  amount  recoverable,  oti  1 
■«f  attoTB^'a  fees,  in  an  action  upon 


'3  O'Vg-     fee*  P"ld  his  atlornej'  for  serrlces  in  r 


lation  to  such  motion.     Whether  1 
of  such  fees  could  be  recovered 


question  not  a 


r: 


n  this  case.     Ford 


Jnjuacdon  bond,  is  limited  to  fees  paid  v.  Loomis,  63  Iowa  586. 
-counsel  for  procuring   the  diMOlutlon         The  dismissal  of  an  action   in  which 

-of 'the  Injuncdon,  and  does  not  extend  an  injunction  bond  was  given  entitles 

-to   fees   paid  for   defending  the   entire  the  defendant  to  recover  his  expenses 

•case.     Bustamcnte,  11.  Stewart,   cj  Cal.  incurred  in  making  the  necessary  rcsisl- 

iii;;  Noble  v.  Arnold,  33  Ohio  St  364;  ance  to  that  actlon,lncluding reasonable 

Riddle  V.  Cheadle,  3,;   Ohio  St   37S;  attome/'a  fees;  but,  if  other  relief  was 

X^ngworthj  v.  McKelvey,  35  Iowa  4&\  sought,  the   attorney's  feee  must  be  r 


Allport  V.  Kellej,  : 


Mont 


;  Dls-     stricted 


brow  o.  Garcia,  j3  N.  Y.  654;  Elder  v.    defeating  the  Injunction.  Swan  n.  Tioi' 

Sabin,  66   111.   136;  Campbell  *.  Met-    "-  '-'   -  - 

<calf,  I  Mont  378;  Parker  v.  Bond,  5 
Mont  i;  Meaus  v.  Fittman,  35  La. 


those  necessarily  ii 
he  Injur     '        '' 
Ind.  343. 

I  junction  bond 


In  a: 


state  c< 
attorneys'  fees  Tor  which  the  plaintiff 


Upon  an 


federal  court. 


1  injunction  bond,    hat  become  liable  may  be  recovered  at 


.        „  .   ..  Wash   V.    Loci- 

«overabte  as  a  part  of  the  damages,  for  land,  8  Mo.  App.   iii;  Barne*  o.  Web- 

Tvervlcct  rendered  in  this  court  on  ap-  ater,  16  Mo.  363;  State  v.  BeldsmcEr,  56 

peal,  as   well  as    In  the   court   below;  Mo,  336;  Uhrfg  v.   St  Louis,  47  itfo. 

•OTcrruling  Ferguson  v.  Baber,  34  Ala.  538;  Hannibal  etc.  R.  Co.  v.  Shepley, 

-403;  and  Bullock  V.  Ferguson,  30  Ala.  1  Mo.  App.  3^4;  Lelsseo.  Railroad  Co., 


But  the  recovery  U  limited  ._ 
-fees  for  services  rendered,  In  either 
'Court,  in  procuring  the  dissolution  of 
the  injunction,  and  does  not  extend  to 
All  the  services  rendered  in  the  suit  In 
which  the  injunction  was  sued  out 
BolUng  IT.  Tate,  65  Ala.  417;  1.  c,  39 
Am.  Rep.  s;  Jevne  v.  Osgood,  57  IlL 
,340;  Porter  v.  Ilopkina,  63  Cat.  53; 
<.  McEvoy,  35  Cnl.  173;  Pra- 


1  Mo. 


App. 


105. 


ivoy,  : 

In  an  action  upon  a  bond  gl' 
the   procuring  of  a   restraining  order, 


Counsel  fees,  incurred  by  defendant 
for  services  in  an  action  other  than  those 
made  necessary  by  a  temporary  injunc- 
tion therein,  cannot  be  assessed 
as  damages  upon  Che  undertaking 
given  on  granting  the  injunction.  So, 
feed  for  services  of  counsel  in  unsuccess- 
fully resisting  the  allowance  of  the  in- 
junction are  not  allowable  as  damages 
by  reason  of  the   injunction.     Randall 

upon    V.  Carpenter,  88  N.  Y.  293. 

"""■-'  Where  adefendant  Is  unsuccessful  fn 


which    Is   subsequently  dissolved,   the  opposing  a  motion  by  plaintiff  to 

plaintiff  is  entitled  to   recover,  aa  an  tinue  a  preliminary  injunction,  or  fails 

-element  of  Ms  damages,  for  reasonable  to  procure  its  dissolution,  on  a  motion 

-Drney'sfeespaid  by  him  in  procuring  by  hiip   to  dissolve  it,  the  expense  ir 


the  dissolution  of  such  ordei, 
resisting  the  application  for  a  final  in- 
junction, although  the  services  of  the 
attorney  were  performed  subsequent  to 
the  date  limited  by  the  order  for  the 
hearing  of  the  application  for  the  in- 
junction. Miles  V.  Edwards,  6  Mont.  180. 
It  may  be  regarded  as  the  settled  rule 
in  Iowa  that  an  attorney's  fee  Is  al- 
lowable to  the  defendant  where  an  in- 
junction is  dissolved  upon  motion,  or 
where    it  is   dissolved   upon   the   final 


hearing,  when  the  injunction  isthe  only     Robertson,  58''Ala. 
.!_!■   __...,.,  j^     Stewart,?''^"'    "" 

■     Yorl.  451; 


•nude  to   dissolve 


rred  by  such  defendant  for  counsel 
ites  on  such  motion  cannot  be  assessed 
as  damages  upon  the  undertaking,  given 
on  the  issue  of  the  original  ex  parte  in- 
junction. Allen  Ti.  Brown,  5  Laos.  {H. 
Y.J  s[i;  Childs  v.  Lyons,  3  Robt.  (N. 
Y.J  704;  Troxell  v.  Haynes,  16  Abb. 
tN.  Y.J  Pr.  N.  S.I ;  Strong  I/.  Deforest, 
15  Abb.  (N,  Y.)  Pr.  427;  Andrews  v. 
Glenville  Woolen  Co..  50  N.  Y.  387. 
See  Elder  v.  SabIn,  66  III.  131;  Wilson 
1'.  Haecker,  85  111,  3^;  Robertson  r. 

ibertson,  58  Ala.  68;  Bustamente  v. 
Stewart,  55  Cal.   115.     See  Wallace  e. 
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jnJnnetiOB  Bondi.  INJUNCTIONS.  Iiqwwtioii  Bondi. 

A  reasonable  amount  of  counsel  fees,  necessarily  incurred  in 
procuring  the  dissolution  of  an  injunction  unfairly  obtained,  may 
be  recovered  under  a  contract  of  indemnity,  but  the  rule  is  sub- 
ject to  this  limitation  :  where  the  injunction  is  merely  auxiliary 
to  the  main  object  sought  to  be  attained  by  the  action,  and  no 
effort  is  made  to  get  rid  of  the  injunction  before  final  hearing, 
and  the  injunction  is  dissolved  on  final  hearing  because  the  com- 
plainant fails  in  his  action,  no  counsel  fees  whatever  are  recover- 
able.* 

It  haa  alto  been  oelo  in  New  York  cauBe  of  the  insufficiency  of  the  peti- 
that  even  where  an  unsuccessful  motion  tion,  the  expense  of  procuring  afRdavits 
to  dissolve  has  been  made — the  court  in  support  of  a  motion  to  disBolve  Is  not 
refuging  to  dicaolve  because  it  deems  it  covered  hy  the  bond.  Elwood  Mfg. 
more  advisable  to  deferenquiry  Into  the  Co.  v.  Rankin,  70  Iowa  403.  So  where 
merits  until  the  final  hearing — that  If,  plaintiffs  sued  on  an  injunction  bond  for 
on  final  hearing,  it  ap^iears  the  com-  money  paid  for  counsel  fees  and  expens- 
plainant  obtained  the  injunction  unfair-  es,  and  the  evidence  showed  the  money 
iy,  the  countel  fees  on  final  hearing,  as  had  all  been  paid  by  one  plaintifi",  it  was 
well  as  those  incurred  in  making  the  lleld  that  this  individual  expenditure 
iinsuccessful  motion,  are  recoverable  as  was  not  within  the  condition  of  the  bond. 
a  part  of  the  damages  which  the  de-  Mildrup  i>.  Brentauo,  16  III.  App.  443. 
fendant  has  sustained  by  reason  of  the  The  plaintiff's  complaint  alleged  a 
injunction.  The  counsel  fees  on  the  right  in  him  to  maintain  a  boom  across 
final  liearing  are  allowed  In  such  cases  the  G  river  and  attach  it  to  the  defend- 
on  the  ground  tliat  the  complainant,  by  ant's  premises,  an  interference  with  this 
resisting  the  defendant's  motion  and  in-  right,  and  asked  that  such  right  might 
ducing  the  court  to  deny  It,  has  com-  beadjudged.  A  preliminary  injunction 
pelled  the  defendant  to  incur  the  expense  was  asked  for,  and  upon  order  to  show 
<of  trying  the  case  on  its  merits  in  order  cause  granted,  restraining  defendant 
to  get  rid  of  the   injunction.     Andrews  from  interfering  with   said   boom,  and 

Glenville  Woolen  Co.,  50  N.  Y.  383;  requiring  him  to  show  c 


that  tiie  counsel  fees  of  the  final  hearing  was   made   that   within  ten  days  after 

are  not  recoverable  in  such  cases,  unless  notice  plaintiffs  give  an  undertaking  in 

the  sole  or  main   question    to  be  deter-  the  usual  form   and  thereupon  that  the 

mined  on  thefinalhcaringls  whether  or  injunction  be    retained    until   the   fur. 

not  the  Injunction  shall   be  continued,  ther    order    of   the  court,  or   a  judge 

Disbrow  V  Garcia,  51  N.  Y.  6^4.  thereof;  also  that  defendant  might,  on 

Where  an  injunction   has  i>een   ob-  notice    as   prescribed,    have   a  further 

lained  against  a  defendant  and  a  trial  is  hearing  betore  another  judge,  and  that 

necessary,  not  merely  to  disjioee  of  the  thereupon  the  question   of  continuing 

issues  raised  in  the   suit,   but  to  get  rid  the  injunction   should  be  treated  as  if 

of  the  injunction,   the   defendant  is  en-  the    order    to    show    cause   had   been 

titled  to  ills  counsel   fees,  as  part  of  the  originally  returnable  before  said  judge, 

damages  secured  by   the  plaintiff's  in-  The  required  security  was  given.     Upon 

junction  Irond.     Newton  I'.  Russell,  34  trial  of  the  action  defendant  had  judg- 

Hun  (N.  y.)  40.  ment    dismissing    the  complaint,   and 

An  injunction  bond  conditioned  tu  restraining  plaintiffs  from  "putting  a 
"abide  the  decision  of  the  suit  and  pay  boom  on  defendant's  land."  In  pro- 
all  sums  of  money,  damages  and  costs  ceedings  to  ascertain  the  amount  of 
that  shall  he  adjudged  against  the  damages  claimed  by  the  defendant,  by 
obligors  if  the  injunction  shall  be  dis-  reason  of  the  prehniinary  Injunction, 
solved  does  not  cover  the  amount  of  a  held  that  the  allowance  of  counsel  fees, 
judgment  enjoined  by  the  court,  nor  the  reasonably  incurred  by  defendant  "in 
costs  and  attorney's  fees  therein,  the  preparation  for  and  trial  of  the 
Browningw,  Porter,  3  McCrary  (U.S.)  action,"  was  erroneous.  Newton  i', 
qSi.  Russell.  87   N,  Y.517. 

Where  an  injunction  i    dissolved  be-  I.   Noble  r.  Arnold,  23  Ohio  St.  164; 
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rr<Mtd««  to  IN  J  UN C  TIONS.  OMid.  m  l^uttta. 

The  defendant  in  the  injunction  suit  can  recover  the  fees  of  his 
attorney  for  services  in  obtaining  a  dissolution  of  the  injunction 
before  he  has  paid  them.  The  authorities  generally  agree  that 
if  the  liability  is  fixed  and  absolute,  it  is  enough;  payment  is 
not  an  essential  prerequisite.* 

64.  Procednre  to  Obt^  on  iQJiuiotiDn.— An  injunction,  which  is  a 
harsh  remedy,  should  not  be  granted  until  a  cIcat prima  faeif 
case  is  made  by  the  bill.  The  allegations  must  be  direct  and 
positive.  A  chaise  that  they  are  true,  "on  information  received 
from  others,"  is  insufficient.* 

Riddle  v.   Cheadle,   2^   Ohio   St.  378;     geon  v.  Oatman,  3  RobL  (N.  Y.)  706; 

Coolt  V.  Chapman.  41N.  J.  Eq.  152.  Hovey  11.  McCrea,  4  How.  (N.  Y.)  Pr. 

Bond — IiT«cnlar    In    Tonn. — An    in-     31;  Townsend  v.  Tanner,  3  How.  (N. 


"to  pay  all  costs  and  damages  which  (N.  Y.)  Pr.  114;  Rateon  v.  Bernard,  12 
mav  be  awarded  against  them  [the  How.  {N.  Y.)  ".  464;  Bank  of  Orleans 
ptaintiffs]  on  Ihe  final  hearing  in  this  i>.  Skinner,  9  Paige(N.  Y.}  305;  Camp- 
cause  by  the  court."  //«/rf,  that  the  bell  v.  Morrison,  7  Paige  (N.  Y.)  ii;7; 
defendant  might  recover  on  this  under-  Youngblood  v.  Scnamp,  i  McCart.  (N, 
taking,  though  irregular  in  its  form,  the  I.}  41;  Crocker  v.  Baker,  3  Abb.  (N. 
reasonable  fees  and  charges  of  his  Y.)  Pr.  i8j;  People  v.  New  York,  9 
attorney  for  services  in  obtaining  a  dis-  Abb.  (N.  Y.)  Pr.  253;  Hecker  0.  New 
solution  of  the  injunction.  Underbill  York,  18  Abb.  (N.  Y.)  369;  ».  c,  aS 
v.  Spencer, .as  Kan.  71.  How.  (N.  Y.)  Pr.  in. 

1.   Underbill  11.  Spencer,  25  Kan.  71;  An  injunction  will  not  ordlnarllj  be 

(iarrett  Ti.  Logan,  19  Ala.  344;  MillerT'.  granted    under    a   prayer   for  general 

Garrett,  3 <   Ala.  96 j   McRae  i-.  Brown,  relief,   but  must   be   expressly  prayed. 

12    La.    An.    181 ;    Brown  v.  Jones,  1;  Lefforge  v.  West,  2  Ind.  514. 

Nev.  374;  Noble  v.  Arnold,  33  Ohio  Si.  To   warrant   a  court  of  chancerj;  in 

164;   2   High   on   Injunctions,   f   l6tii;i  Issuing    an    Injunction,   strong   prima 

Shultz  V.  Morrison,  3   Mete.  (Ky.)  96;  facie  evidence   of  the   facts  on  which 

Steele   v.  Thatcher,  56  111.  357;    Hoi-  the  complainant's  equity  rests  must  be 

thauB  v.  Hart,  q  Mo.  App.  l;  Leisse  V.  presented   to   the   court   to  induce   its 

St.  Louis  R.  Co.,  2  Mo.  App.  105.  action.     In  such  a  proceeding,  the  mere 

But  see   eonlra,  Willson  z:  McEvoy,  oath  of  the  party  as  to  the  existence  of 

35Cal.  i6g;Pradcrf.Griinm,28Cal.  II.  a  debt  of  which  he  holds  in  bis  posses- 

9.  Jones   I'.   Macon   etc.   R.  Co.,  39  sion  Ihe  written  evidence,  without  pro- 


a.  138;  Armstrong  p.  Sanford,  7  Minn,  ducing   it,  should   not  be  regarded   by 

49;  Crocker  i'.  Baker,  3  Abb.  (N.  Y.)  the   chancellor   as  any  proof   of  such 

Pr.  18s;  Campbell  I'.  Morrison.  7  Paige  debt;   but   where   the   existence  of  the 

(N.    Y.)   Ch.   157;   Reboul'b    Heirs   v.  debt  depends  on  a  written  instrument 

"  ■         ,5  La.  79;  Catlett  t.  McDon-  of  which  the  complainant  is  presumed 


I,  13  La.  44;  Shouk  v.  Knight,  12  Va.  to  be  in  possession,  it  should  tie  exhib- 
j:  Gaelener  i'.  Fond  du  Lac,  34  Wis.  ited  with  the  bill,  or  a  satisfactory  rea- 
j;  Perkins  !'.   Collins,  3  N.j.  Eq.  (2     son    assigned    for     its   non production. 


Patterson    z:    Bangs,   9  Union  Bank  of  Md.  i'.  PouItney.S  Gill 

Paige  (1^.  Y.)  617;   Waddell  v.  Bruen,  &  J.  (Md.)  334. 

4Edw.(N.Y.)67i;Blodheimn.Moore,  A  bill  for  injunction   should  clearly 

II   Md.  365;  Laurie  v.  Laurie,  9  Paige  and  plainly  allege  the  cause  of  action 

(N.  Y.)  234.  or  defence,  and  where  they  fail  to  do  so. 

An  oath  to  a  bill  for  injunction  by  a  the  court   may,  en   mero   molu,  direct 

solicitor,  "that  the  facts  set  forth  in  the  them  to  be  reformed.     Turner  t:  Cuth- 

foregoing  bill  are  true  to  the  best  of  his  rell.  94  N.  Car.  239. 

knowledge,  information   and  belief,"  is  Where  a  party   has   recourse  to   an 

not  suflicient  to  authorize  an  injunction,  injunction,  he  must  disclose  all  the  facts 

It   stales  no  factF^.  nor  that  afKant  has  of  his  case  or  it  will  be  presumed  that 

any   knowledge,  information   or  belief  those  not  disclosed  would  make  against 

whatever.     Ballard  r:  Eckman.  20  Fla.  him  if  known.     Sauvinet  v.  New  Or- 

661;  Bowes  V.  Hoeg.  15  Fla.  403;  Pid-  leans,  1    La.   An.  346. 
1C02 
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INJUNCTIONS.  OMiin  u  IniiuuftlMi- 

In  Jones  t'.  Magill.  Bland  (Md.)  177. 
it  was  held  that  "An  injunction  may 
be  granted  upon  the  bill  alone,  support- 
ed b_v  af&dBvJts  before  the  BubpiEna  has 
01  a  want  of  knowledge  of  them  will  been  served  in  ordinarj  cases." 
not  be  heeded.  Megget  11.  Lvnch,  S  OUiar  nitutrftUoiu.— On  a  bill  filed  to 
La.  An.  6.  enjoin  the  closing  of  an  allej   'by  tht- 

When  an  injunction  is  granted  with-  erection  of  permanent  improvementt. 
out  the  oath  of  some  person  to  facts,  or  the  evidence  being  conflicting  a«  lu 
to  reliable  information  as  to  the  facts  whether  the  complainant  had  a  right  to 
stated  in  the  bill,  it  is  a  matter  of  course  the  use  of  such  alley,  or  whether  tin- 
to  dissolve  the  injunction  before  answer,  defendants  had  the  exclusive  right  to  It, 
and  the  oHicer  to  whom  the  application  this  court  will  not  control  the  discretion 
foran  injunction  is  made  should  require  of  the  chancellor  In  granting  an  in- 
to be  annexed  to  the  bill  the  additional  junction  until  the  final  hearing  of  the 
affidavit  of  the  person  from  whom  the  case.  Taylor  v.  Dyches,  66  Ga.  712. 
information  is  derived,  verifying  the  In  a  suit  to  enjoin  a  city  from  using  a 
truth  of  the  information  thus  given,  strip  of  ground  as  a  street,  the  com- 
Campbell  ».  Morrison,  7  Paige  (N.  Y.)  plaint  must  not  only  show  that  there 
H7;  Bank  of  Orleans  v.  Skinner,  9  has  been  no  grant  or  condemnation  of 
I^aige  (N.  Y.)  305;  Hone  -v.  Moody,  59  the  land  for  a  street,  but  also  that  there 
Ga.  731.  has  been  no  implied  dedication.    Faust 

Youngblood  -v.  Schamp,  2  McCart.     v.  Huntington.  91  Ind.  493. 
<N.  J.)   42;  Crocker  -a.  Baker,  3  Abb.         Where  the  city  of  St.   Loub  filed  its 
(N.    Y.)    Pr.   182;   Reboul's   Heirs   i>.    bill  to  enjoin  the  defendant  from  com- 
Behrens,  j  La.  79;  Catlett  ti.  McDon-       '    '  '  '  '  .  .  -      . 

aid,  13  La.  44;  Shonk  v.  Knight,  12  W. 
Va.  667;  Gaetener  -v.  Fond  du  Lac,  3+  tion,  whereby  the  Mississippi  River 
Wis.  407;  Perkins  ii.  Collins,  3  N.  J.  would  be  divided  from  iU  natural  course. 
Eq.  (Z  Green)  482;  Paterson  v.  Bangs,  and  a  deposit  created  rendering  tt  Im- 
9  Paige  (N.  Y.)  627;  Waddell  v.  Bruen,  possible  for  boats  and  vessels  to  land  at 
4Edw.  (N.  Y._)  Ch.  671;  Armstronji  I/,  the  city's  wharf  north  or  south  of  [ho 
Sanford,  7  Minn.  49.  See  Capner  v.  premises, — ite/tf,  that  it  is  not  necessary 
Flemington  Mining  Co.,  (2  Green)  3  that  the  bill  should  relate  all  the  minutt: 
N.  J.  Eq.  467.  circumstances  which   mav  be  proved  ti> 

In  Indiana,  a  bill  for  injunction  need     establish   its    general   allegations,   and 
not  be  sworn  to.     Rev.  Stat.  1843,  85 1,     that  the  defendant  should  be  required  tt> 
V.  Lamasco,  6  Ind.    answer  it.     St.  Louis  V.  Knapp  Co.,  104 
7  in  Iowa.     Stump     U.  S.  658. 
Busick,  3  Greene  (Iowa)  345.  An  application  for  an  injunction  was 

The  usage  and  practice  in  Maryland  heard  upon  bill,  answer  and  replication, 
do  not  require  other  afGdavits  than  that  A  material  allegation  in  the  bill  was 
of  the  complainant  to  procure  an  in-  denied  in  the  answer  In  terms  clearly 
junction  before  answer  where  the  facts  and  unequivocally  responsive  to  the 
are  Sm  pais.  Myers  r.  Amey,  31  Md.  bill.  Other  facts  were  mentioned  in 
302.  support  of  this  denial  bordering  on  the 

An  injunction  will  not  be  dismissed  vei^e  of  new  matter.  Certain  exhibits 
because  the  master  has  omitted  to  sign  relied  on  in  the  bill  were  in  the  answer 
the  jurat,  if  Ihe  bill  has  been  actually  admitted  to  have  been  executed  by  the 
sworn  to.  Capner  v.  Flemington  Min-  firm  of  which  the  respondent  was  the 
ing  Co.,  (2  Green)  3  N.J.  Eq.  467,  survivor,  but  on  terms  and  conditions 

In  a  creditor's  bill  against  the  judg-  materially  different  from  those  alleged 
ment  debtor  only,  it  is  sufficient  to  sus-  in  the  bill;  and  the  exhibits  themselves 
tain  an  application  for  an  injunction  if  did  not  fully  sustain  the  construction 
the  bill  is  sworn  to  by  the  complainant,  placed  upon  them  in  the  bill.  The  alk- 
allhough  he  does  not  swear  positively  gatlons  of  the  complainant  describing 
to  the  recovery  of  the  judgment  and  an  interview  between  his  attorney  and 
the  return  of  Uie  execution  unsatisfied,  the  respondent,  and  certain  verbal 
but  merely  swears  to  his  belief  of  those  promises  of  the  respondent  to  the  attor- 
facts  founded  upon  the  information  of  ney,  were  positively  denied.  On  appeal 
his  attomev.  Hamersley  i>.  Wyckoif,  from  an  order  refusing  the  injunction.  i1 
8  Paige  {tl.  Y.)  72;  Sizer  v.  Miller,  9  was  held:  ist.  That  as  the  answer  so 
Paige   (K.  Y.)  605.  far  as  responsive  to  the  bill   was  to  bf 

1003 
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fcM*dv«M                       INJUNCTIONS,  Obut 

An    injunction  can  only  issue  on  a  bill  or  complaint.     And  - 

the  bill  must  specifically   pray  for  an   injunction.*     Affidavits 
■without  a  bill  or  complaint  are  not  sufficient.*     If  the  affidavit, 

in  corroboration  of  the  bill   or  complaint,  states  more  than  the 

complaint,  it  does  not  lessen  the  force  of  the  facts  stated  in  the 

complaint,  nor  make  the  affidavit  take  the  place  of  the  complaint .• 

(d)  Verification. — The  facts  upon  which  the  injunction  depends 
must  be  verified  by  positive  proof  annexed  to  the  bill,  or  injunc- 
tion will  be  dissolved.* 

taken  aa  true,  on  the  applEcation  Tor  the  rens,  5  La.  79;  Catlett  v.  McDonald,  13 

injunction,  the  replication  had  no  effect  La.  44;  Campbell  v.  MorriBon.  7  Paige 

and  performed  no  office  at  that  stage  of  (N.  Y.)    157;  Shonk  x>.  Knight,   u  W. 

the  cause;  its  real  and  only  elTect  being  Va.  667. 

to  determine  the  nature   and  extent  of  Where   H  bill  in   equity  in  filed  prajr- 

the   issue   between  the   parties,  and  to  irig  for  a  preliminary  injunction,  a  mere 

regulate  the  onus  of  proof  with  a  view  general  affidavit  to  the  truth  of  the  fact* 

to  the  final  hearing.     2nd.  That  looking  averred  in     the   bill    is    iniufHclent  to 

to  the  bill,  and  the  answer  as  far   as  authorize  the  issuing  of  the  injunction. 

responsive  to  the  bill,  the  order  refusing  Gilroy'a  App,,  100  Pa.  St.  5. 

the    injunction    was    properly    passed.  Where  the  only  verification  of  a  bill 

Dougherty  v.  Piet,  53  Md.  425.  for  injunction  was  an  affidavit  of  one  of 

1.  Lewiston  etc.  Co.  v.  Franiclin  Co.,  counsel,  to  the  effect  that  what  he  knew 

54  Me.  403i  Union  Bank  v.  Kerr,l  Md.  of  his   own  knowledge   was   true,   and 

■Ch.  460;  Wood  T.  Beadell.  3  Sim.  173;  what  he  had  heard  he  believed  to  be  true, 

WUIett  ».  Woodhama,  1   Bradw.  (111.)  but  it  was  not  sia ted  that  he  knew  any 

411:  African  M.  E.  Church  V.  Conover,  factofhisown   knowledge  such  verifi- 

II  C.  E.  Green  (N.J.)  157.  cation  was  not  sufficient;  and  where  the 

The  injunction,  if  granted  at  all,  must  answer  did  not  admit  or  verify  the  ma- 
be  granted  as  prayed.  The  court  can-  terial  facta  alleged  in  the  bill,  and  there 
not  grant  an  injunction  in  other  termn  were  no  depositions,  an  Injunction  wa« 
than  those  contained  in  the  prayer  of  properly  refused.  Landes  v.  Globe 
the  bill.  3  High  on  Inj.,  ijSa.  Planter  Mfg.  Co.,  73  Ga.  176;  Hone  r. 
Burdett  v.  Hay,  33  L.  J.,  Ch.  41;  Moody,  59  Ga.  731. 
Kelly  V.  Baltimore,  ji  Md.  134.  144;  An  application  for  an  injunction 
BalUmore  v.  Warren  Mfg.  Co.,  59  Md.  must  be  made  by  affidavit;  but  the  ap- 
102.  See  also  Savory  v.  Dyer,  Amb.  20.  plicant  may  annex  hia  complaint  to  an 
But  see  contra.,  Webb  v.  Ridgely,  38  affidavit  w'hich  shall  refer  thereto  and 
Md.  364.  amount  to  an  oath  tbat  the  allegations 

a.  People  V.   New  York,  3  Abb.   (N.  are  true;  and  the  whole  together  mav 

Y.)    Pr.   181;  Badger   v.   Wagstaff,    11  answer  the  double  purpose  of  a  verifinl 

How.  (N.  Y.)  Pr.  562.  complaint  and  of  an  affidavit.    Fowler 

S.  Badger  v.  Wagataff,    11  How.   (N.  -u.  Burns,  7  Bosw.  (N.  Y.)  637. 

Y.]   Pr.  562.    This   case   was   decided  If  a  party  who  prays  for  an  injunc- 

under  the  code  of  New  York,  but  the  tion  that  will  affect  the  rlghta  of  per- 

principle  is  believed  to  be  general  in  Its  sons  who   have   not  an  opportunity  to 

application.  be  heard,  has 'not  personal  knowledge 

4.  Southern  Plank  Road  Co.  v.  Hix-  of  the  facts  set  forth  in  his  application, 

on,  s  Ind.  165;  Walker   v.  Deveneaux,  they  must  be  verified  by  the  affidavit  of 

4    Paige     (N,   Y.)   239;    Holdrege     v.  one     who    has    personal     knowledge. 

Gwynne,   3  C.   E.   Green    (N.  J.)    27;  Southern  Plank  Road  Co.  v.  Hlzon,  3 

Fowler  I-.  Burns,   7  Bosw.  (N.  Y.)  637;  Ind.    i6^;    Walker    v.    Deveneaux,    4 

Glidden     n.    Morrell,    44    Mich.    202;  Paige  (N.  Y.)  229. 

Gaertner  v.  Fond  du  Lac  34  Wis.  497;  An  affidavit  which  recites  that  "the 

Livingston  i>.   Dick,   i     La.   An.    333;  facta   and  allegations   set  forth  in  the 

Klein  v.  Coon,   id  La.   An.  522;  Mc-  petition  for  an  injunction  arc  true,"  and 

Roberts   v.  Washburne,   10  lilinn.  23;  that  the  facts  stated  to  be  on  hli  own 

Youngblood  V.  Schamp,  1^  N.J.  Eq.  (2  t>ehalf  he    believes   to    be    correct,  i* 

McCart.)  42;  Crocker  f.  6aker,  3  Abb,  sufficient.     Livingston   v.   Dick,  i  La. 

<N.  V.)  Pr.  182;  Reboul's  Heirs  v.  Beh-  An.  323;  Klein  v.  Coon,  10  La.  An.  522. 
1004 


ib.  Google 


INJUNCTIONS:  Obtain  u  Iiydnatltai. 

It  Is  not  neceesarj  that  an  affidavit  lief  is  prayed  sliould  accompany'  a  bill 
for  an  injunction,  made  bjr  an  agent,  for  an  injunction  and  a  receiver,  or 
should  set  forth  the  absence  of  the  proper  excuse  be  made  for  their  non- 
principal;  it  is  sufficient  to  prove  on  production.  Morton  v.  GrafBin  (Md.Jr 
(he  trial  that  he  was  absent  when  the  1 1  Cent.  Rep.  514. 

affidavit  was  made.     Wilson  v.  CurtU,  A  bill  wbleb  li   awont  to  poUtlTttlr 

13   La.   An.  601.     An  injunction  may  seems  to  posseaa  the  characteristics  of 

be  verified  by  an  agent  if  he  is   con-  an  affidavit  so  far  that  it  need  not  be 

versant  with  the  facts.     Brunswick  ».  corroborated  by  an  affidavit.     Morgan 

Finney,  54  Ga.  317.  v.  Qiiacltenbush,   aa  Barb.  (N.  Y.)  76, 

Where  the  jurat   to   a  petition   sets  The  verification  should  be  such  that  if 

forth  that  the  affiant  is  the  agent  of  the  untrue  the  party  would  be  liable  to  the 

plainliCT;    that   the   plaintiff  i«   a   non-  penalties  of  perjury.    Beboul's  Heirs  r. 

resident  of  the  State;  that   he  (aiSant)  Behrens,  5  La.  79;  Catlett  v.  McDon- 

'•   has   heard   read  the   petition,  and  that  aid,  13   La.  46.     it  is  not   sufficient   to 

the  several  matters   therein  stated  are  state  that  the  material  allegations  of  the 

true,  the  petition  is  admiBsible  as  teati-  bill  are  true.     Sauvinet  v.  Ponpano,  14 

raony  upon  the  hearing  of  an  applica-  La.  87,  nor  that  the   allegations  which- 

tion  for  an  order  of  injunction.     Long  render  an  injunction  necessary  aretrue- 

u.  Kasebeer,  18  Kan.  326.  Albert    v.   Joly,   5     La.   50;    RIckard 

At  a  hearing  upon  an  application  for  Hins  v.  Avilart,  5  La.  244,  as  in   both- 

an  injunction  the  defendant  offered  an  cases   it    is   uncertain   what   facts    are 

affidavit  which   stated  upon  his  infor-  sworn  to. 

mation  and  belief  that  the  acts  com-  If  the  bill  is  sworn  to  by  the  attor- 

plained  of  were  done  by  him  under  the  ney  for  the  plaintiff,  he  should  state  the- 

authority  of  a   corporation   organized  reason  why  the  oath  is  not  made  by  the- 

under  a  certain  act.  etc.     Held,  that  the  plaintiff  .  .  .  such  as  his  alisence  from 

defendant   must  connect   himself  with  the  county,  or  that  the  attorney  knows 

the  corporation   by  more  direct   aver-  the  facta.     Where  the  affidavit  fails  to 

ments.     McRoberts  v.  Washburne,  10  show  that  the  attorney  knows  any  o£ 

Minn    13.     See   Bank   of   Orleans   v.  the  facts  sworn  to  by  him,  it  will  be  in- 

Skinner,  9  Paige  (N.  Y.)  305.  sufficient.     Hone  v.  Moody,  59  Ga.  731. 

Where  an  injunction   is  applied  for  If  (he  attorney  has  personal  knowledge 

there  should  be  a  special  affidavit  of  (he  of  some  of  the  facts,  but  not  of  others, 

truth  of   all   the    material   facts   upon  he   should   designate   those   known   to- 

which  the  application  is  founded.     An  him,  or  the  affidavit  will  be  insufficient. 

injunction    issued   upon    the   common  Bowes  v.  Hoeg,  15  Fla.  403;  Fallen  v^ 

affidavit  In  the  form  ordinarily  annexed  Baker,    41    Tex.   419;     Ches.   etc.    R, 

to  an   answer   will    be  dissolved    very  Co.  v.  Huee,  5  W.  Va.  579,  and  to  that 

much  as  a  matter  of  course.     Young-  part  of  the  bill  verified  upon  informa- 

blood  V.  Schamp,  15  N.  J.  Eq.  {3  Mc-  tion   and  belief  there   should   be   cor- 

Cart.}42.  roboratorv  afKdavits. 

In  an  application  for  an  Injunction,  A  complainant  is  not  entitled  to  an 
wher^  the  facts  of  the  suit  occurred  at  injunction  ex  parte  on  a  bill  verified  by 
a  distance,  statements  In  letters  of  third  his  oath  alone,  unless  the  facts  are 
persons  to  one  of  the  parties,  though  within  his  own  personal  knowledge. 
not,  strictly  speaking,  evidence,  may  be  Campbell  t:  Morrison,  7  Paige  (N.  Y.) 
used  temporarily  to  advance  the  pro-  157;  Bogert  i'.  Haight,  9  Paige  (N.  Y,) 
visional  remedy  in  connection  with  397;  Waddell  i'.  Bruen,  4  Edw.  (N.  Y.) 
other  testimonv.  Merritt  v.  Thomp-  Ch.  671;  Christie  i'.  Bogardus,  i  Barb, 
son,  3  E.  D.  Smith  (N.  Y.)  283.  So  (N.  Y.)  Ch.  167;  Williams  v.  Lock- 
documentary  evidence  establishing  wood,  1  Clarke  {N.  Y.)  197. 
complainant's  equities  and  his  relief  If  the  verification  is  on  information 
will  suffice  to  warrant  the  court  in  or  belief,  in  whole  or  in  part,  and  not- 
granting  an  injunction,  and  such  evi-  withstanding  the  defendant  demurs  to 
:    may  be    presented  by    properly  the    bill     Or     otherwise    appears     gen- 


verified   copies  of  private   instruments  erally   he  will    thereby 

or  of  records,  when  such  la  the  appro-  in  the  verification.     Gibson  v.  Gibson, 

pria(e  mode  of  proof.     High   on   Inj.,  46  Wis.  461. 

f    1573;      Negro    Charles    v.    SherilT,  Attorney  Osiwnl. — In   some  of  the 

13  Md.  374;    Youngblood   v.  Schamp,  States  may  file  a   bill  under  his  oath 

I  McCart.  {N.J.)  42.  of  office  without  verlficatioTi,  and  it  is 

Written  instruments  upon  which  re-  held  equivalent  to  a  verification  upon 

1006 
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■proo^M*  to  INJUNCTIONS.  Obtai 

ip)  Answer,  Demurrer,  etc. — An  injunction  granted  before  the 
issuing  of  the  summons  in  the  action  is  premature,'  Where  the 
bill  and  notice  of  intended  application  for  an  injunction  is  filed, 
the  defendant  may  at  once  file  his  answer,  and  the  rules 
governing  the  action  of  the  chancellor  will  be  the  same  as  those 
which  prevail  upon  hearing  upon  bill  and  answer.* 

Where  the  equities  of  a  bill  have  been  most  fully  denied  by 
the  answer,  an  injunction  will  be  refused  * 

But  where  an  injunction  has  been  granted  upon  a  bill  in  equity 
and  in  the  answer  the  facts  set  forth  in  the  bill  are  admitted,  or 
not  denied,  or  new  matter  is  set  up  in  avoidance,  the  injunction 
will  be  continued.* 

Where  a  complaint  for  injunction  in  a  single  paragraph 
specifies  several  independent  reasons  for  granting  the  reHef 
sought,  a  demurrer  may  be  addressed  to  any  such  sepa- 
rate specification.^  While,  on  demurrer,  the  court  will  not 
look  beyond  the  complaint  to  ascertain  when  the  action  was 
commenced,  yet,  on  the  motion  to  grant  or  dissolve'an  injunction, 

■nlbrm&tlan   and   beltef.     It  should   be  Ladjf  Bryan  Mining  Co.,  4  Nev,  414; 

corroborated,   however,   by  ft   positive  Van  Houten  r.  Firstetc.  Church,i7  N. 

affidavit.     Ally.  Gen.  u,  R.  R.  Co.,  35  J.  Eq.  116. 

Wis.    593-      See    Atty.    Gen.   r.   Eau  The  denial  of  the  equity  of  the  plftin- 

Clalre,37  ■Wis.400.  tifTs  bill  by  the  defendant's  mere  affi- 

Vbsra  aeorponitlon  files  a  bit!  Itmay  davit,  without  answer,  is  not  suHicien: 

be  verified  by  an  officer  knowing   the  to  defeat  a   motion   for  an  injunction, 

facts,  or  by  an  agent  or  attorney  having  when  the  allegations  of  the  bill  are  cor- 

Buch  knowledge.     Bank  of  Orleans  v.  roborated    by  verv  important  facts  set 

Skinner,  9  Paige  (N.  Y.)  jo^;  Young-  up  in  an  additiona't  affidavit  and  notde- 

Wood   V.   Schanip,  3   McCart.  (N.  J.)  nied    by   the    defendant.      Walton    f. 

42.  Crowley.  3  Blatchf.  (U.  S.)  440. 

PatlUoii  In  Uw  Mine  Oate.— Where  a  The  denial  of  the  plaintiff's  title  in  an 

court  of  equity   possesses  jurisdiction  answer  does  not  prevent  the  court  from 

over  the  subject  of  the  action  and   the  awarding  a  special  temporary  injunc- 

person  of  the  defendants,  it   may   en-  Hon.     Clum  -u.  Brewer,  2  Curt.  {U.  S.) 

force   obedience  to   its   order  or  judg-  506.     See  Poor   c.  Carlelon,  3   Sumn. 

ment  by   injunction    founded   upon   a  (U.  S.)  83. 

petition  merely,  although   no  bill   has  Where  n  bill  aska  for  an  injunJdonIo 

been   filed   against  such   person.     The  protect  the  complainants  from   appre- 

filing  of  the  petition  in  such  case  Is  a  hended  danger,  and   the  answer  denies 

substitute  for  the  bill.     He  Hemfup,  2  thattheapprehensionsarewellgrounded 

Paige  {N.   Y.)  316.     In  the  matter  of  the  court  will  give  the  defendanu  the 

Crelgh,  I  Ball  &  B.  loS.  full  benefit  of  their  denial,  and  refuse 

1.  Grant  ii.  Edwards,  90  N.  Car.  31;  the  injunction  unless  the   complainants 

Patrick  1).  Joyner,  63  N.  Car.  573;  Mc-  make  out  a  very  clear  case  in  their  bill 

Arthur  -v.  McEachin,  64  N.  Car.  72;  and  affidavits.    'Rogers  r.   Danforth,  9 

Hirsch  -v.  Whitehead,  65  N.  Car.  516;  N.J.  Eq.  (i  Stock.)  289. 

Trexlcr   v.   Newsom,  88   N.   Car.   13;  4.    McNamara  11.  Irwin,  2  Dev.  &  B. 

Kincaid  i>.  Conly,  Phil.  (N.  Car.)  Eq.  (N.  Car.)   Eq.  13:  Clark  v.  Martin,  4 

170.  Edw,   (N.  Y.)  424;  State  v.  Northern 

3.    Sullivan      V.    Moreno,     19     Fla.  etc,  R.  Co..  18  Md.  193;  Chasei'.  Man- 

220.  hardt,  i    Bland    (Md.)   333;    Kerns  v. 

3.  Hall  iJ.McPherson,  3  Bland  (Md.)  Chambers,  3   Ired.  (N.  Car.)  Eq.  576; 

i;i9;  Cross  v.  Payne,  31  Ga.  342;  Wash-  Reynolds  v.  McKenzie,  Philt.  (N.C'ar.) 

ington  ».  Emery,  4  Jones  (N.  Car.)  Eq.  Eq.  50;  Strong  v.  Menzies,6  Ired.  fN. 

iq;    Patterson   v.    Miller,  4  Jones  (N.  Car.)  Eq.  344. 

Car.)  Eq.  451;  Lady  Bryan  elc.  Co,  v.  B.  Hilton  f.  Mason.  91  Ind.  157- 
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PitMann  to  INJUNCTIONS.  ObUin  u  IqJBBotloii. 

it  will  consider  the  whole  record  for  that  and  all  other  purposes 
affecting  the  equities  of  the  parties.* 

Where  a  demurrer  to  a  complaint  for  an  injunction,  and  a 
motion  to  dissolve  the  temporary  injunction,  are  pending  at  the 
same  time,  it  is  discretionary  with  the  trial  court  as  to  which  it 
will  first  rule  upon,  and  the  exercise  of  this  discretion  will  not  be 
reviewed  in  the  supreme  court.* 

A  court  of  equity  wilt  vacate  a  forged  paper,  or  direct  its  sur- 
render for  destruction,  when  the  forgery,  or  fraudulent  character 
of  the  paper,  is  established  by  proof? 

A  hearing  upon  an  injunction  bill  cannot  be  had  after  the  act 
has  been  done,  which  it  is  the  sole  purpose  of  the  bill  to  re. 
strain ;  the  remedy  for  any  consequent  injury  is  to  be  had,  if  at 
all,  at  law.* 

(c)  Venue. — A  bill  in  equity  to  enjoin  a  trespass  upon  realty  by 
felling  timber  is  not  such  a  suit  respecting  the  title  to  land  as 
must  be  brought  in  the  county  where  the  land  lies.  The  proper 
venue  of  such  a  case  is  the  county  of  the  residence  of  a  defendant 
against  whom  substantial,  relief  is  prayed.'' 

{d)  A  restraining  order,  made  in  vacation,  to  be  effective,  must 
be  reduced  to  writing  and  signed  by  the  judge,  and  in  case  of  a 
suit  upon  the  injunction  bond  for  damages,  a  recovery  cannot  be 
had  unless  this  fact  is  shown.* 

{e)  Appeal. — Where  a  complaint  shows  no  cause  of  action,  the 
granting  of  a  preliminary  injunction  is  an  error  of  law,  which 
may  be  reviewed  on  appeal.  The  case  must  be  very  clear  to  justify 
the  court  in  deciding  the  merits  of  the  controversy  on  a  mere 
motion ;  and,  where  a  doubtful  question  of  law  arises  on  the 
complaint,  the  decision  thereof  should  be  deferred  until  a  hearing 
of  the  case  upon  its  merits.' 

An  appeal  from  the  refusal  to  grant  a  special  or  preliminary 
injunction  may  be  certified  by  the  prothonotary  of  the  supreme 
court  to  any  district  where  said  court  is  in  session,  or  will  hold  its 
next  session,  and  the  appeal  may  be  ordered  down  for  argument, 
and  will  be  heard  when  reached  in  its  order.* 

{/)  Continuance. — The  continuance  or  dissolution  of  an  injunc- 
tion, after  the  coming  in  of  the  answer,  depends  upon  the  sound 
discretion  of  the  court  according  to  the  nature  and  circumstances 
of  the  case.* 

1.  Dalrj'mpte  v.  Milwaukee,  53  Wis.  plainant,  and  alleged  bj  him  to  be  a 

178.  foi^ery,   is  too   broad   and   cannot   be 

S.  Clark  11.  Shaw,  loi  Ind.  56jvGran^  Eustained.     Dennlson  v.  Yoat,  61  Md. 

Rapids  etc.   R.  Co.  v.   McAnnally.  ^  139. 
Ind.  41J,  4.  East  Saginaw  etc.  Co.  v.  Wildman, 

8.  DenniBon  v.  Yost,  61  Md.  139.  5S  Mich.  286. 

A   demurrer  which  denies  the  right        6.   Powell  T'.  Cheshire,  70  Ga.  357. 


n  injunction  restraining  the  defend-         ■.   Kiser  v.  Lovett,  io6lnd.3JS. 
from  selling,  assigning  or  otherwise         7.    Selchow  t*.  Baker,  93  N.  Y.  59. 
<lisposing  o(  a  certain  hinglc  bill,  pur-         8.    Kraft's  Appeal.  94  Pa.  St,_.i 


It  from  selling,  assigning  or  otherwise         7.    Selchow  t*.  Baker,  r 
sposing  of  a.  certain  hinglc  bill,  pur-         8.    Kraft's  Appeal.  94  I 
porting  to  he  the  'ingle  bill  of  the  com-         ».    Dc  Godev  :■.  Godev,  39  Cai.'i67; 
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INJUNCTIONS. 

66.  Violation— (See  Contempt,  vol.  3,  pp.  777-800).— The  vio- 
lation of  an  injunction  is  punishable  as  for  a  contempt  of  court,' 
and  a  penalty  for  the  disobedience  of  the  writ  is  accordingly 
imposed  for  the  benefit  of  the  party  injured  thereby.* 

To  authorize  the  infliction  of  punishment  for  a  violation  of  an 
order  of  injunction,  the  order  must  clearly  embrace  and  prohibit 
the  act  complained  of,  and  the  act  must  have  been  in  contraven- 
tion of  the  spirit,  as  well  as  the  letter,  of  the  order,'  And  it 
must  clearly  appear  that  the  act  has  been  committed,  and  the 
infringement  continues.*  The  offence  complained  of  as  a  viola- 
tion must  also  be  injurious  to  the  rights  of  complainant  in  the 
action.' 

McCreery  v.  Brown,  41  Cal.  457;  Pat-  the  equity   set  up.    The  grantiitK  and 

terson  r.  Board  of  SupervUon,  5oC«l.  continuing  of  the  proceBs  muBt  always 

345;  Efford  V.  South  Pac.  R.  Co.,  c3  Cat.  rest  tn  sound  discretion  to  be  governed 

177;   Coolot  V.  Cent  Pac.  R.  Co.,  51  by  the  nature   of  the  case.     Carter  v. 

Cal.  65;  Paynes.   McKIntey,  54  Cal.  Bennett,  6  Fla.  114;  Linton  v.Denham, 

532;    Parrott   v.    Floyd,    34  Cal.  534.  6  Fla.  533;  Dent  v.  Summerlin,  11  Ga- 

UpEon    County    R.  Co.    v,    Sharman,  5;  Hotti'.  Bank  of  AuguBta,g  Ga.  551; 

37   Ga.  644;   Cornwise  v.  Bourgum,  3  Allen  o.  Mawley,  6  Fla.  142;  Swift  v. 

ija.  Dec.   15;   Chetwood  v.  Brittain,  2  Swift,  13  Ga.  140;  CmtchfieW  v.  Doo- 

N.  J.  Eq.  (1  Green)  439;  Edwards   v.  illy,  16  Ga.43j;  Coi  v.  Ma.yoTe\c.,  i» 

Banksmith,  iq   Ga.  213;  McKlbbin   v.  Ga.  72S;  Semmes  i>.  Columbia,  19  Ga. 

Brown,   14  N.  J.  Eq.   (t   McCart.)  13;  471;  Fleischman  v.  Young,  9  N.J.  Eq. 

Blossom   II.  Van  Amringe,  Phill.   (N:  (i  Stock.)  610;  Carpenter  v.  Danforth, 

Car.)  Eq.  133.  19  Abb.  (N.  Y.)  Pr.  215;  Irick  v.  Black, 

The  continuance  or  diEsolution  of  an  -     —   ■   —       " 
injunction  to  prevent  a  sale  of  property, 

pending  an  action  between  the  parties  277;    Mead   v,   Norris, 

to   determine  the   right    to   the   prop-  Monroe  z',  Harkness,  I  Cranch  (U.  S.) 

erty,  is  a  matter  within  the  sound  dis-  C.C.  ij7;  Monroe  f.BradleT,  i  Cranch 

cretion   of   the  court   that   issues    the  (U.  S.)  C.  C.  158;  Commercial  Bank  f 

injunction,    and    this    court   will     not  Waters.  -         -     .. 

interfere  with  the  exercise  of  that  dis-  ing,  1  F    „     ,  .  j     . 

cretion,   except   in   a   case  of  palpable  West,  2  Green  (N.  Y.)  Ch.456i  People 

error  or  abuse  of  discretion.     White  v.  v,  Sturtevant,  9  N.  Y.  263. 

Nunan,  60  Cal.  406.     Wilson  v.  Mace,         Injunctions  insued  by  courts  of  com- 

1    Jones    (N.    Car.)    Eq,     3;    Monroe  petent  jurisdiction  must   be  fairly  anct 

V.   Mclntire,  6   Ired.    (N.    Car.)    Eq.  honestly  obeyed,  and  it  would  be  unbe- 

6c'      Yonge    v.     McCormick,   6    Fla.  coming  the  dignitv   and  self-respect  of 

368;    Oro.    Fins.   etc.   Co.    v.   Cullen,  the  court   to  permit  them  to  be  evaded 

1    Idaho    113;    Salmon    v.  Clagelt,  3  by  mere  subterfuges  or  tricks.     Wilcox 

-Bland  (Md.;   12;;  Drury  u.  Roberts,  j  Silver  Plate  Co.  i.  Schimmel,  59  Mich. 

Md.   Ch.    157;   f"erriday   v.    Selcer,    i  534. 

Freem.  (Miss.)  Ch.  258;  Cornelius  v.        1.  Wells  v.  Oregon  etc.   R.  Co^   19 

Post,  9  N.  J.  Eq.  (I  Stock.)  196;  Lyrely  Fed.  Rep.  20. 

V.  Whteler,  3  Ired.  (N.  Car.)  Eq.  170;         3.  Rapalje  Contempts,  i   43;    Atty. 

Nelson  v.  Owen,  3  Ired.  (N.  Car.)  Eq.  Gen.     v.     Great     Northern    R.     Cot 

178.  4    De    Gex     &   Sm.   73;     Dawson    v. 

Although   it    is    a    general   rule,   In  Paver,  5  Hare4i5;  Mowrerv.  State,  107- 

chancery  practice,  that  on  the  coming  Ind.  539. 

in  of  the  answer  plainly  and  distinctly         4.  Smith  v.   Halkyard,    19  Fed.  Rep. 

denying  all  the  facts  and  circumstances  6oz;    Winslow  v.   Nayeon,   113   Mass. 

upon  which   [he   equity   of  the  bill   is  411. 

based,    the     court     will     dissolve     an        0.  Hudson  v  Plets,  11  Paige  (N.  Y.) 

injunction;  j'et  in  some  particular  cases  180;  and  sec   Parker  v,   WdLeman,  10 

the  court  will  continue  the  injunction,  Paige  (N.  Y.)  4S5. 

although  the  defendant  has  fully  denied        mutrAUom  of  Wlwt  Coutltatcnolft- 


ib.  Google 


INJUNCTIONS. 

A  court  may,  in  vindication  of  its  injunctional  order,  puiush  a 
party  (or  a  wilful  violation  thereof,  notwithstanding  such  order 
ought  not  to  have  been  granted ; '  but  it  may  not,  in  such  case 


of  law,  the  mere  delivery-  of  a  declara-  fendant  for  hie  e 
tion  has  been  held  a  violation  of  the  clerk's  office  from  the  time  the  bill  was 
writ.  High  on  Inj.,  f  1434;  MilU  filed  and  injunction  isBUcd.  ^(A^.that, 
V.  CofTy,  1  Meriv.  3.  And  the  service  of  although  the  board  of  freeholders  were 
a  trial  notice  in  the  action  enjoined,  not  parties  to  this  suit,  the  payment 
Clark  r.  Wood,  2  Halst.  (N.J.)  Ch.  of  the  money  by  the  county  collector, 
^1:8:  Bird  -D.  Brancker.  2  Sim.  &  St.  186.  and  its  reception  by  the  defendant,  were 
"  '  palpable  violations  of  the  injunction. 
GibbK  f.  Morgan,  39  N.  J.  Eq.  79. 

Upon  a  hilt  filed  in  the  high  court  of 
chancery,  an    Injunction   was  granted 
restraining  the  defendant,  A.  from  giv- 
eage  of  the  order,  may   be  held  liable     ing.  and  the  defendants,  Band  wife,  from 


.   Pavi- 
High  on 


preference 
Held,  that 

Erocecdings  subsequently  instituted  by 
and  wife  In  the  county  court  as  a 
court  of  equity,  and  a  decree  thereby 
obtained  giving  them  such  preference, 
violations  of  said   Injunction,  and 


a  committed  In  violation  of  its 
terms.  Wellesley  v.  Mominglon,  11 
Bear.  181.  Yet  one  who  was  not  a 
party  to  the  proceedings  and  who  has 
acquired  no  rights  from  any  of  the 
parties  pendente  Hie,  is  not  guilty  of  a 
breach  of  the  injunction  by  exercising 

a  right  which  belonged  to  him  before  that  the  former  court  had  a  right  to 
the  suit.  Bootle  u.  Stanley,  3  Eq.  Ca.  prohibit  by  Injunction  the  execution  of 
Ab.  528.  such  decree  and  to  treat  the  same,  with 

Where  an  injunction  was  granted  re-  the  proceedings  by  which  it  was  ob- 
stralning  a  parly  from  running  a  steam  tained,  as  a  nullity.  Winn  11.  Albert,  :: 
boat  between  two  points,  the  defendant     Md.  Ch.  42. 

proceeded  to  carry  passengers  a  portion  1.  Kaehler  v.  Ilalpin,  59  Wis.  40; 
of  the  dictance,  when  they   were  trans-     Rogers   Manufacturing  Co.  v.  Rogers, 


ferred  to  a  boat  belonging  to  another 
person,  in  which  they  completed  the 
passage.  He  also  carried  passengers 
from  one  terminus  of  the  route  to  a 
point  out  of  the  direct  course,  and  after 
a  stop  of  a  few  minutes  proceeded  to 
the  end  of  the  route.  Held,  that  either 
course  of  proceeding  was  a  violation  of 
the  injunction.  Ogden  ii.  Gibbons,  4 
Johns.  (N.  Y.)  Ch.  174. 

A  statute  of  1S76  authorized  the  ap- 
pointment of  deputy  county  clerks,  but 
provided  that  they  should  receive  no 
salaries  from  their  respective  counties. 
A  statute  of  i88z  directed  that  In  all 
«  where  the  county  clerks 
■  'ary.the  t  . 
1  annual  sa'ar 


Y.  163;  Woodward  v.  Earl  of  Lin- 
coln, 3  Swans.  616;  Moat  -o.  Holbein,  i 
Edw.  (N.  Y.)  Ch.  188;  Sullivan  r. 
Judah,  4  Paige  {N.  Y.)  444;  Richards 
1^.  West,  3  Green  (N.  J.)  Ch.  456.  And 
see  Blake  v.  Blake,  7  Beav.  514;  Chuck 
V.  Cremer,  2  Ph.  1(3;  f'en  " 
Humphrey,  4  Beav.  i;  Erie  \ 
Ramsey,  45  N.  Y.  637;  affirn 
3  l,ans.  (N.  Y.)  178,  Mavor  1:  i-.l-w 
York  &  S.  I.  F.  Co.,  64  N.'Y.  623. 

Where  the  district  court  has  jurisdic- 
tion of  the  parties  and  of  the  subject 
matter,  the  fact  that  an  order  of  injunc- 
tion  has   l>een  erroneously  granted  af- 


then  paid  by  annual  salary,  the  deputy  fords  no  justification 
clerk  should  receive  an  annual  sa'arv  ---'—  ■  -'  -  ■-  ■- - 
of  ll.ooo,    payable     quarterly.     A  bill 


e  for  il 


S  filed  by  some  tax  payers  and  citi- 
zens of  Camden  county,  alleging  that 
the  statute  of  i88:  was  unconstitutional, 
and  thereupon  an  injunction  was  issued, 
restraining  the  county  collector  from 
paying,  and  the  defendant  from 


Erhai 


616. 

nie  validUr  of  an  InlunetloB  is  not 
affected  by  a  failure  to  require  an  in- 
demnity bond  to  accompanv  it;  nor  is 
a  party  for  that  reason  justified  in  ("Is- 
obeyiiig  the  mandate,  but  If  aggrieved. 


...g.  -s  deputv  county  clerk,  any  salary     hb  remedy  is   in  a  motion  to  aissolvc. 
thereunder.  Pending' the  suit,  the  board     Young  I'.'Rollins,  90  N.  Car.  135, 
10  C.  of  L. — 64  1009 


ib.  Google 


INJUNCTIONS. 

order  the  party  disobeying  the  same  to  pay  any  sum  as  indemnity 
to  the  opposite  party.* 

In  injunction  proceedings,  the  order  of  a  court  having  jurisdic* 
tion  of  the  subject  matter  and  of  the  parties,  even  if  erroneous, 
is  not  void,  and,  until  reversed,  must  be  obeyed.*  And  a  person 
in  contempt  for  violating  an  injunction  cannot  move  to  dissolve 
till  he  has  purged  himself  of  contempt.*  Nor  shall  an  enjoined 
party,  upon  a  rule  for  contempt  for  disobedience  of  an  injunction, 
justify  on  the  ground  that  the  injunction  was  not  authorized  by 
the  allegations  of  the  petition.* 

{a)  Jurisdiction. — The  power  to  punish  for  the  violation  of  an 
injunction  is  incident  to  the  power  to  grant  an  injunction,  and 
may  be  exercised  by  any  judge  having  jurisdiction  of  the  cause 
in  which  an  injunction  was  ordered.*  A  court  has  no  authority 
to  issue  an  injunction  in  a  case  not  within  its  jurisdiction,  and  it 
cannot,  therefore,  punish  a  disregard  of  the  injunction  granted  as 
a  contempt.* 

{b)  Jurisdiction  of  Special  Judge. — A  special  judge,  appointed 
to  hear  and  determine  a  particular  case,  has  jurisdiction  to  punish 
a  party  for  a  violation  of  a  restraining  order  previously  granted 
by  the  regular  judge.^ 

(c)  Injunction  Granted  in  Vacation. — The  power  of  a  court, 
possessing  equity  jurisdiction,  to  punish,  as  a  contempt,  the  vio- 
lation of  an  injunction  or  restraining  order,  lawfully  granted  by 
the  court  or  a  judge  thereof  at  chambers  or  in  vacation,  is  a 
power  which  has  long  been  exercised  and  never  seriously  ques- 
tioned,* 

{d)  Motive.— The  question  of  the  motive  or  intent  with  which 
the  writ  was  disobeyed  does  not  alter  or  vary  the  responsibility 
for  the  violation.  Where  the  writ  has  been  duly  served  on  de- 
fendants, they  are  liable  for  its  violation  in  whatever  capacity  or 
from  whatever  motive  they  may  have  acted.* 

1.  Kaehler  v.    Halnln,   59   Wis.  40;  strain  the  officers  from   holding,  or  the 

Kaehler  v.  Dobberpuhl,  56  Wf«.  497.  people  from  voting  at  such  election.    A 

I.  State    V.   Baldwin,  ^7    Iowa   366;  writ  of  injunction  Ueued  in  such  a  cdie 

People  V.  Sturtevant,  9  fT  Y.  163.  is  void,  and  the  officers   and  people  are 

S.  Jacoby  v.  Goetier,  74  Ala.437.  not  bound  to  obey  it,  as  the  court  ha* 

4.  State  V.  Levy,  36  La.  An.  941.  no  jurisdiction  to  issue  the  writ.    Wal- 

5.  Kerr  Injuncl.  637;  Stimpson  v.  ton  v.  Develing,  61  111.  201;  Dant  r. 
Putnam,  41  Vt.  238.  People,  6s  III.  306. 

•.  State  V.  Voorhies,  37  La.  An.  605;  T.  Mowrer  -v.  State,  107  Ind.  wq. 

DarGt  V.  People,  62  111.  306;  Dickey  v.  8.  Rapalje  Contempts,  {  30;  Monnr 

Reed,  78  111.  261;  Walton  v.  Develmg,  v.  Stale,  107  Ind.  539. 

61    III.  301;  Andrews   ir.  Knox  Co.,  70  S.  Quackenbush  i'.  Vanriper,  3  Green 

111.  65.     See   /«  re  Perry,  30  Wis.  268.  <N.  _f.)  Ch.  3,^0,     See  Sullivan  ».  Judah. 

Where  the  law  authorizes  an  election  4  Paige  (N.  Y.)  444.  On  rule  for  con- 
to  be  called  in  a  township  to  determine  tempt  the  defendant  showed  that  his 
whether  a  majority  are  in  favor  of  sub-  .violation  of  an  injunction  was  not  in- 
scribing to  the  stock  of  a  railroad  com-  lentionat,  and  that  he  had  misconceived 
panj,  and  the  election  is  called  in  pur-  his  responsibility.  //eU,  that  the  coun 
Buancc  to  the  requirements  of  the  law,  might  properly  reserve  the  matter  for 
a  court  of  equity  has  no  power  to  re-  future  consideration  in  connection  with 
1010 
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{i)  Notice  of  the  order  should  be  brought  to  the  knowledge  of 
the  party  enjoined.  He  need  not  be  served  with  it.  If  he  has 
Itnowledge  of  it  in  open  court,  such  notice  is  amply  sufficient  to 
insure  his  obedience  or  incur  the  consequences  of  disobedience.* 

(_/")  Advice  of  Counsel. — The  fact  that  the  defendants,  in  vio- 
lating an  injunction,  may  act  under  the  erroneous  advice  of 
counsel,  will  not  protect  them  from  liability  for  injury  sustained 
by  the  adverse  party,  although  such  advice  may  protect  them 
from  further  punishment.* 

his  Bubiequent  conduct  and  tai  against  A  bill  of  injunction  1b  well  ««rved  by 

him  the  cost  of  the    rule.     Spink    -o.  leaving  a  copy  at  the  reaidence  of  the 

Francis,  19  Fed.   Rep.  678.     See   Wat-  defendant.     Morris  r.  Bradford,  19  G^. 

'  wm  V.  Citizens'  Savings  Bank,  5  S.  Car.  52}. 

159.  A  notice  by  telegraph  of  the  granting 

1.  Milne  v.  Van  Buskirkjglowa.SjSi  of  an  Injunction  is  sufficient  topiacetlie 

Wimpy  II.  Phinzy,  6S  Ga.  188;  Poertner  party  disregarding  such  notification  in 

u.  Rusaei,  33  Wis.  193:   Howe  n.  Wil-  contempt,  provided  such  notice  proceed 

lard,  40   Vt.  6i;4;    Hull   u.   Thomas,  3  from  a  source  entitled  to  credit,  and  in- 

Edw.  (N.  Y.)C!h.l36;  Fowler u.Farns-  form  the  defendant  clearly  and   plainly 

worth,  I  Swan   (Tenn.)  1;  Skipf.Har-  from  what  act  he  must  abstain.     Cape 

wood,  3  Atk.  564.     See   Powel  v.  Fol-  May  etc.  R.  Co.  o.  Johnson,  35  N.  J, 

let,  Dick.   116;   Hearn  v.  Tennant,  14  Eq.  42a; /»  r<  Bryant,  4  Ch.  D.  98. 

Ves.  136;   McNeil  v.  Garratt,  t  Cr.  &  If  the  defendant  of  an  injunction  ob- 

Ph.  98.     See  EIliotL  v.  Osborne,  i  Cal.  tains  knowledge  of  its  contents  and  of 

396;    Harlng  v.  Kauffman,  13  N.  J.  Eq.  its  having   issued,   no   matter  how   he 

(j  Beas.}   397;  Coddington  v.  Webb,  4  gets  his  information,  he  Is  amenable  to 

Sandf.  (N.  Y.)  639;  State  v.  Rush  Co.,  the  law  for  the  violation  of  its  mandate 

35  Kan.  15a.  as  if  the  writ  had  been  regularly  served 

Where   an    injunction  was    granted  upon  him  by   the  proper  officer  of  the 

against  a  defendant,  his  servants,  agents  court.     Fowler  t>.  Farnsworth,  i  Swan 

and  employes,   restraining   them   from  (Tenn.)  i ;  Thebauti>.  Cahova,  It   Fla. 

Interfering  with  the  possession,  use  and  143;  Cumberland  etc.  Co.   t>.   Hoffman 

enjoyment  by  complainant  of  a  certain  etc.  Co.,  39  Barb.  (N.  Y.}  16. 

iiouse,  an  attorney  who  represented  the  Although  a  party  who  has  obtained 

defendant  on  the  hearing,  and  who  had  an   injunction   has   so   long  delayed  to 

notice  of  the   injunction,    was    bound  have  it  served  as  to  furnish   adequate 

thereby;  and  he  could  not,  by  virtue  of  ground   for   its   dissolution  on   motion 

subsequentemployment  by  other  parties  therefor,  nevertheless  such  neglect  does 

claiming  the  house,  take   poesession  of  not  justify  the  respondent,    after  the 

the     same,     or     put     others      in     It.  service,    and    before   a  dissolution,    in 

Having  done  so,  an  order  requiring  him  violating  it.     Howe  v.  Willard,  40   Vt. 

to  remove  the  tenanU  put  In  the  house  654. 

by  liim,  and  return  the  same  to  the  com-  S.   Cape  May  etc.  R.  Co.  v.  Johnson, 

plainantorhisagents,by  aspeciiiedtime,  35  N.  J.  Eq.  422;  Lansing  v.  Easton,  7 

or   In   default   that  he   be   imprisoned  Paige  Ch.  (N.  Y.)   361;  Roosevelt  r. 

until  he  should  do  so,  was  right.  Wimpy  Edson,  i  How.  (N.  Y.)  Pr.  150;  People 

V.  Phinzy,  68  Ga.  188,  v.  Edson,  ig  Jones  &   S.  (N-  Y.)  257; 

Service  of «  notice  of  an  application  People  v.   Compton,    i   Duer   (N.  Y.) 

for  an  Injunction  on  a  corporation  at  ila  522;  Smith  v.  Cook,  39  Ga.  194;  Mead 

office   is  good  service  on   all  the  com-  -o.  Norris,  21  Wis.  jioi  Hawley  v.  Ben- 

pany's  directors.     Brown  v.  Pac.   etc.  nett,  4  Paige  (N.  Y.)  163;  McKlllopp 

Co..  s  Btatchf.  (U,  S.)  525.  t.  Taylor,  10  C.  E.  Green   (N.JO  139; 

Where  injunction  issues  against  the  Columbia  Water  Power  Co.  v.  Co- 
corporation  of  a  city,  and  is  served  lumbia,  4  S.  Car.  38S;  Rogers  o.  Pater- 
upon  the  mayor,  it  Is  sufficient  service,  son,  4'Paige  (N.  Y.)  450. 
and  binds  all  the  officers  of  the  city  and  In  Erie  R.  Co.  t'.  Ramsey,  45  N.  Y. 
members  of  the  city  government,  who  637,  Folcbr.J.,  said;  "There  was  ab- 
have  knowledge  or  notice  of  It.  People  stract  jurisdiction  then,  in  the  learned 
V.  Sturlevant,  9  N.  Y.  (j  Seld.J  263.  justice  who  granted  ttie  Injunction 
1011 
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(^)  The  attorneys,  in  a  cause  in  which  an  injunction  is  granted, 
are  chargeable  as  for  contempt  if  they  co-operate  with  the  parties 
to  violate  the  injunction  and  advise  its  violation,^ 

(A)  Interference  with  Status  of  Property. — An  order  of  injunc- 
tion prohibiting  any  disturbance  of,  or  interference  with,  the 
status  of  property,  pending  litigation  concerning  it,  does  not 
prevent  any  party,  liaving  an  interest  in  such  property,  from  doing 
whatever  is  reasonably  necessary  for  its  preservation.*  So,  when 
subsequent  events  have  so  changed  the  general  or  immediate 
situation  of  property,  for  the  maintenance  of  the  status  of  which 
an  order  of  injunction  has  been  granted,  as  to  render  a  literal 
compliance  with  the  order  impracticable,  a  reasonable  conformity 
with  the  spirit  of  such  order  is  all  that  can  be  insisted  upon.' 

((")  Receiver  of  Railroad. — Where  an  injunction  is  granted  and 
served  on  a  railway  company,  restraining  it  and  its  servants  from 

order,  to  entertain  the  queetion  and  to  terminlng  the  extent  of  punUhment 
decide  whether  upon  the  complaint  wlilch  ie  to  be  awarded  against  a  de- 
and  affidavitB.in  this  action  an  injunc-  fendant  for  a  breach  of  the  injunction 
tion  order  should  be  granted  or  be  re-  order.  Sullivan  v.  Judah,  4  Paige  (N. 
fused.  Having  that  juriadiction,  that  Y.)  447.  But  the  leait  that  a  court 
power  of  decielon  when  the  order  wac  can  do  in  such  a  case  ie  to  require  the 
eranted,  it  was  to  be  respected  ai  the  derelict  party  to  paj  his  advereary  tlie 
kgitimate  and  valid  order  of  the  court,  catA%  of  the  proceedings  against  him 
so  long  8B  it  was  not  set  aside  by  the  for  contempt."  See  also  Columbia 
court  iUelf,  or  upon  appeal.  The  de-  Water  Power  Co.  v.  Columbia,  4  S. 
fendant  not  having  obeyed  it,  but  Car.  388;  Smith  v.  New  Yorli  Con- 
having  taken  a  proceeding  in  the  action,  solidated  Stage  Co.,  18  Abb.  Pr.  (N. 
Erociedings  in  which  were  enjoined,  Y.)  429. 
e  was  in  contempt.  But  it  h  evident  1.  Watson  v.  Citizens'  Bank,  5  S. 
to  us  that  this  contempt  was  not  head-  Car.  159. 

strong.      He   was   advised   by   counsel  Where    an    attorney    has    two  cli- 

that  the  order  was  void,  and  might  be  ents,  one  of  whom  is  enjoined,  and  the 

disregarded.     And  though  the  advice  of  other,  who  is  in  an  independent  posi- 

counsel   will  not  excuse  a  disregard  of  tion,  having  or  claimingdifferent  rights 

an  order,  so  far  as  the  rights  of  a  party  or    interests,   Sa     not    enjoined,    such 

have  not  been  atTected  (Hawley  v.  Ben-  attorney   cannot  ordinarily  he  charged 

nett,  4  Paige  (N.  Y.)  163),  we  cannot  with  violation  of  the  injunction  in  fld- 

but  perceive  that  both  counsel  and  cli-  vieing  or  acting  professionally  for  the 

ent  had  reason  for  faith  that  the  ad-  client  not  enjoined;  his  being  enjoined 

vice  was  sound.     It  had  been  declared  as   attorney    for  one  client  does    not 

in   an  opinion  from   the   general  term  limit  or  restrain  his  professional  action 

of  the  district  in  which  this  order  of  in-  for  others.     Salter   v.  Merritt,  75  111. 

junction  was  granted,  and  in  a  case  in  368;  People  v.  Randall,  73  N.  Y.  416. 

which  the  plaintiff'  in  this  action  was  a  t.   Behrens    v.   McKenzie,   13   Iowa 

litigant,  that    an    order  of   injunction  333. 

m.ide  by  a  judge  in  an  action  pending  S.  Robertson  v.  Bingley,  i   McCord 

in  the  supreme  court  in  one  district,  re-  (S.  Car.)  Ch.  333. 

straining    an    action   pending   in    that  Where,   during   the  pendency  of  an 

court  in  another  district,  was  absolutely  action   respecting    the   ownersiiip  and 

void  and  might  be  diEregarded.      Schell  custody  of  a  piano,  "the  defendant  and 

r.  Erie  R.  Co.,   51  Barb.  (N.  Y.)  i;68.  all  other  persons"  are  enjoined  fromre- 

As  this  stood  unreversed,  counsel  and  moving  it  from  the  delendant's  house, 

client  might  easily  conceive  that  they  where  it  is  situate,  hut  the  defendant, 

could   take  it  as  a  guide  to  their  con-  before   the   action   is  determined,   and 

duel,  and  though  it  does  not  justify,  it  without  reporting  his  intention  to  the 

does  palliate.     Courts  are  authorized  to  court,   rents   his   house  and   moves  to 

take  such  facts  into  consideration  inde-  another  State,  leaving  the  piano  in  the 
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obstructing  a  public  avenue,  in  a  city,  with  its  trains,  it  will  be 
binding  upon  a  receiver  of  the  company  subsequently  appointed, 
and  such  receiver,  the  same  as  a  subsequent  purchaser,  will  be 
punishable  for  contempt  for  disobeying  the  mandate  of  the  writ.* 

(_/')  Acts  Enjoined  Pending  App£al.~\NhG:G  a  preliminary  in- 
junction is  granted,  and  dismissed  on  the  hearing  in  the  court 
below,  an  appeal  from  that  decree  does  not  revive  the  injunction, 
and  the  defendant  is  not  liable  for  violating  it* 

(jt)  Punishment  far  Breach. — An  attachment  for  contempt  is 
the  proper  mode  of  enforcing  obedience  to  a  continuing  order  in 
the  form  of  an  injunction.     But  the  defendant's  guilt  must  be   . 
clearly  and  explicitly  established,* 

The  proper  practice  to  punish  for  contempt  in  violating  an 
injunction  is  by  motion  to  commit,  upon  proper  notice  to  the 
parties.* 

(/)  Laches. — If  an  injunction  is  made  broader  in  its  scope  than 
was  intended  by  the  order  under  which  it  was  issued,  the  defend- 
ant should,  on  being  served  with  it,  take  immediate  measures  to 
set  it  aside  for  that  reason,  and  not  wait,  to  raise  the  objection, 
until  the  hearing  of  a  motion  for  an  attachment  for  violation.' 

{m)  Proof  of  Violation. — The  basis  of  a  precept  for  violating  an 
injunction  is  an  authenticated  copy  of  the  injunction,  and  satis- 
factory proof  that  it  has  been  violated,  and  this  fact  may  be 
established  by  affidavits.*  The  service  of  the  writ  of  injunction 
should  be  shown,  since  without  such  service  or  notice  of  the 
injunction  there  can  be  no  violation,  and  the  attachment  pro- 

houM,  but  making  no  arrangement  for  (i  Stock.)  7^;  Monroe  v.  Bradley,  t 
its  stor^e,  the  plaintiff  may  removethe  Cranch  <U.  S.)  C.  C.  158. 
fiMtrument  to  his  own  house  for  Mfe-         The  court  may   imprison  for  a  con- 
keeping  without  being  guilty  of  con-  tempt  in  violating  an  injunction    Mon- 
tempt.     Mowrer  v.  State,  107  Ind.  539.  roe  v.  Bradley,  1  Cranch   (U   S.)  C.  C. 

1.  SalTord  v.  People,  65  111.  qjS.  158.     The  remedy  bv  atUchment  wm 

3.  Brevoort  t>.  Detroit,  24  Mich.  313.  adopted    by     the     English    court     of 

See  Sixth  Avenue  R.   Co.   «.   Gilbert  chancery    at   an     early   day,    for   the 

Elevated  K-  Co.,  71  N.  Y.  430.  puniehment  of  violations  of  injunctlani. 

An  appeal  from  a  judgment  granting  In  addition   to  fine   and   Imprisonment 

ji  perpetual  injunction doeenotsuepend  the  penalty  may  also  be  enforced  by 

ibe  injunction  during  the  pendency  of  acire  facias  in  favor  of  the  petitioner, 

the  appeal,  nor  does  it  deprive  the  court  In  cases  where  an  actle  prohltnted  under 

In  which  the  jud){ment  was  rendered  of  a  penalty  to  be  paid  to  him.     Rogen 

the  power  to  punish  a   disotiedience  of  Mfg.  Co.  v.  Rogen,  38  Conn.  lat. 
the  injunction  as  a  contempt.     The  ex-         4.  United  States  v.   Berry,   34  Fed. 

lEtence  of  the  power  devolves  upon  the  Rep,  780;  Gray  v.  Chicago  etc.  R.  Co., 

court  the  duty   to  entertain  a   proper  i    Woolw.   (U.   S.)   63;    Worcester  v, 

id  such  an  Truman,  I  McLean  (U.  S.)  483;  Folger 

:amlne  the  v.  Hoagland,  5  Johns.  (N.  Y.)  335;  Du- 

facts,   and  render   a   decision   thereon,  rant  v.  Supervisors,   i   Woolw.  (U.  S.) 

lielnien  v.  Cross.  63  Cal.  44.  373; £»^arf« Kearney, 7  Wheat. (U.S.) 

t.  State   V.  Baldwin,    57   Iowa  366;  ^;  Winslow  !>.  Nayson,  ii3MaM.  411; 

Protiasco  w.   Frobasco,   3Slew.  (N.  J.)  Edwards    w.   Dykeman,   95   '"''■    5'>9i 

^1;  Magennta  v.  Parkhurst,  3  Green  Deeds  v.  Deeds,  i  Greene  (Iowa)  39e. 
<N.  J.)  Ch.4331  Monroe  v.   Harkness,         B.  Sickels  v.  Borden,  4   Blatchf.  (U. 

1  Cranch  (U.  S.)  C.   C.   157;    Newark  S.)  14.     See  Millsv.Cobby,  1  Meriv.3. 
Plank  Road  Co.  v.  Elmer,  9  N.  J.  Eq.        «.  State  v.  iiyen,  44  Iowa  580. 
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ceedings  may  be  dismissed  or  an  attachment  refused  for  want  of 
such  proof.* 

(w)  Extent  of  Fine  Imposed. — In  contempt  for  violation  of  an 
injunction,  the  amount  of  fine  and  duration  of  imprisonment  to 
be  inflicted  are  within  the  sole  discretion  of  the  court  which  issued 
the  injunction,  and  no  court  of  review  has  any  control  over  the 
matter.*  In  case  of  a  violation  of  a  temporary  injunction,  the 
fine  cannot  be  divided  between  the  State  and  the  petitioner, 
but  the  party  in  contempt  should  be  dischai^ed  without  pay- 
ment to  the  petitioner  of  .the  costs  and  expenses  of  the  proceed- 
ings on  the  attachment.* 

56.  SiMolutioiL — On  a  complete  and  full  denial  of  the  allega- 
tions on  which  the  equity  of  the  bill  rests,  the  injunction  should 
be  dissolved.* 

I.  StRte  c.   Gilpin,   i    Del.   Cti.   35;  (N.  Car.)  Eq.  401;  Miller  i>.  Washburn,. 

Wipple  w.  Hutchinson,  4   Blatchf.   (U.  3   Ired.  (N.  Car.)   161;  Smith  r.  Har- 

S.)  190.  kins,  3   Ired.  (N.  Car.)  613;  Radcliff  v. 

%.  Rogers    Mfg.   Co.   v.   Rogers,  38  Alpress,  3  Ired.  fN.  Car.)  556;  Wright 

Conn,  lai;  Thweattr. Gammell, s6Gk.  ^r.   GriBt,   i    BuKb.   (N.  Car.)  Eq.  303; 

98;  William*  f.  Lamkins,  53  Ga.  aoo.  Machette  i>.  Hodgea.  1  Brews.  (Pa.)  313; 

S.  Rogers   Mfg.   Co.   v.   Rogers,  38  Dyche  ti.  Patton,  8  Ired.  (N.  Car.)  Eq. 

Conn.  111.  295;  Hansborough  -v.  Towns,  i  Tex.  58; 

4.   Saunders  v.  Cavett,  38  Ala.  51;  Roaset  v.  Greer,  3  W.  Va.  i;  Linly  v. 

Miller  u.  Bates,  35  Ala.  580;  Brooks  v.  Bristow,  11  Tei.  60. 

Diaz,3S  Ala.  599;  Taylorif.DickinBon,  The  answer  must  saturactorllj' denjr 

15  Iowa  4S3;  Case  v.  Green,  4  Ind.  536J  the    equitj    or   the    bill.    Johnson    v. 

Burnett  v    Whitesides,    13    Cal.    156;  Wide    West   etc.    Co..    31    Cal.    479; 

Moore  ii.Ferrell,  I  Ga.  7;  Hemphill  !•.  Thomas  v.  Horn,  24  Ga.  481;  Homi'. 

Ruckersvltle  Bank,  3  Ga.  435;  Clark  v.  Thomas,  19  Ga.  370;  Callaway  v.  Jones, 

Cleghom,  6  Ga.  iia;  Jones  r.  Joyner,  19  Ga.   277;   Rich  v.  Thomas,  4  Jones 

8  Ga.  563;  West  v.  Rouse,  14  08.715;  (N,  Car.)  Eq.71;  Bou  Id  in  n.  Baltimore, 

Edmondson  v.  Jones,  to  Ga.  ig;  Boring  15  Md.  18. 

V,  Rollins,  ao  Ga.  633;  Miller  v.  Maddoi,  If  the  allegations  be  weakly  made  in 

--'■               "-    --■--  -    »»--'-■--—   '-  the   bill,   as   upon   belief   merely,  and 

,   .  _           ^                             ,    ,  strongly  denied   in  the  answer,  the  in- 

33j;    Weaver   v.   Gamer,   28   Ga.  (03;  junction  should  be  dissolved.     Williams 

Howard  v.  Marine  Bank,  30  Ga.  841;  v.  Garrison,  39  Ga.  503. 

Thrasher  v.  Partee,  37  Ga.  392;  Apple-  If  the   answer   and  the  affidavits  to 

white  V.  Baldwin;  30  Ga.  915;  Dorsey  support  it  fully  deny  the  bill,  an  injunc- 

V.  Hagerstown  Bank,  17  Md.  40S;  Hub-  tton  must  be  dissolved.     Morris  Can*) 

bard   w.  Mobray.  20  Md.  165;   Wooden  etc.   Co.   v.   Fagan,   18  N.  I.  Eq.  115; 

V.  Wooden,  3  N.J.  Eq.  (3  Green)  429;  Suffern  v.  Butler,  18  N.J.  Eq.  310. 

Atty.   Gen.   v.   Oakland    Co.,     Walk.  A  mere  formal  or  technical  denial  of 

(Mich.)  90;  Hatch  u.  Daniels,  ,s  N.J.  Eq.  the  charges  of  a  bill  is  not  as  of  course 

(1  HuU.)   14;  Washer  v.  Brown,  j  N.  J.  sufficient    to    dissolve    an    injunction. 

Eq.  (I  Hals.)  81;  Masterton  v.  Barney,  Horner  ».  Jobs.   13  N.  J.  Eq.  {2  Beas.) 


[   N.  J.   Eq.  (3  Stock.)  36;  Greenin  v.     19;   Brown  v.  Fuller,  13  N.J.  Eq.  271; 

Joey.  9  N.  J.  Eq.(t  Stock.)  137;  "-=-'•-     =• '-  -    "■--        ^"    '    =■-  - -^ , 

!..  Fuller.  14NJ.  E<^.  (I  McCar 


Hoey,  9  N.  J.  Eq.  (t  Stock.)  137;  Kaighn     Everly  v.  Rice,  4  N.  J.  Eq.  (3  Green) 


Marshman  -o.  Conkhn,  17  N,  J.  Eq.  383;  Where  there  is  equity  on  the  face  oi 
Gould  V.  Jacobsohn,  18  How.  Pr.  (N.  the  bill,  an  injunction  will  not  be  di"- 
Y.  158;  Fmnegan  v.  Lee,  18  How.  (N.  solved  on  the  coming  In  of  the  answer. 
Y.)  Pr.  186;  Lindsey  p.  Etheridge,  1  unless  there  is  a  positive  denial  of  all 
Dev.  &B      -  -        •• 


idsey  p.   Ethei 
r,)Eq.36;Mai 


;  Perkins  v.  Hollo  well,  5  Ired.  (N.     denial  on  Information  and  belief  ii 

"   "  |.  34;  Sharpe  v.  King,  3  Ired.    sufficient.     Holmes   i'.  George.  : 
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6-^;    Coffee    i'.    NewBOH,   8   Ga.  444;  proor  his  Injunction  must  be  dissolved. 

)detchenEi'.Hovrard,30  Ga.93t;Doub.  MIms  v.   NicLean,   6  Jones  (N.  Car.) 

I'.  Bames,   i  Md.  Ch.   137;  Calhoun  v.  Eq.  zooi  Jonee  v.  McKenzle,  6  Jones 

Cozens,  3  Ala.  498;  Nelson  -o.  Robinson,  (N.  Car.)  Eq.  103.     If  the  answer  does 

Hemp*t.  ( U.  S.)  464;  Kent  v.  Richards,  not  confess  the  equity  set  up  in  the  bill, 

3  Md.  Ch,  3gi;  Smith  -v.  Appleton,  19  and  is  not  evasive  but  contains  a  fair 

Wis.  46S;   Norton  v.   Woods,  5   Paige  responae  to  all  Che  allegations,  the  In- 

{N.   Y.)   349;  Rodgers   v.  Rodgers,    i  junction  will  be  dissolved  as  a  matterof 

Palee  {N.  Y.)  416;  Hooker  v.  Austin,  course.     Green  -u.   Phillips,  6  Ired.  (N. 

41   Mi«g.  717;   Society  etc.  v.  Low,   17  Car.)  Eq.  323. 

N.  J.  Eq.  19;  Hishee  v.  Camden  etc.  R.  The  facts  set  forth  in   the  complaint 

Co.,    ig   N.  J.   Eq.    276;    Johnson    v.  asking  for  an  injunctional  order,  etc.,  hi 

Wide   West     etc.   Co.,  22     Cal.     479;  this  case  were  improbable  in  themselves 

Horn  ».  Thomas.    19  Ga.  370;  Thomas  and  the  equities  alleged  in  the  complaint 

24  Ga.  4S1 ;  Callaway  i>.  Jones,  having  been  fully  denied  by  the  a 


19  Ga.   277;  Bouldin   v.   Baltimore,   15    and  the  affidavits  filed  in  support  of  it. 

Md.  iR;  Rich  v.  Thomas,  4  Jones  (N,    and  there  being  no  counter  affidavits,  a 

ar.)  Eq.   71;  Gelston   v.   Rullman,  15     motion  to  dissolve  the  injunctional  order 


Ud.  2601  Pledger  v.  McCauley,  2_s  Ga.  should  have   been  granted.     Schoeffler 

f6;    McGinnis    i'.   Inferior    Court,    30  ti.  Schwarling,  17  Wis.  30. 
ia.  47.  An  injunction   ought  not  to  be  din- 

Where  under  Cal.  Prac.   act,  ^  JS4i  a  solved  or  a  bill  dismissed  upon  an  ans- 

pretiminarv    injunction   is  granteti    to  wer  which  was  not   made   under   oatlt 

restrain  the  defendant  from  selling  the  and  where  evidence  of  the  truth  of  the 

premises  in  controversy,  it  will  be  dis-  facts  were  not  furnished.     Gray  v.  Mc.- 

solved    upon   the   filing  of  an   answer  Cance,  11  111.325. 

setting  up  paramount  title  in  the  defend-         It  is  erroneous  to  dissolve  an  Injunc' 

ants.     Curtis  v.  Sutter,  15  Cal.  359.  Hon  for  more  than  the  amount  claimed 

In  Maryland,  where  the  material  al-  in  the  answer.     Vandyke   v.  Hardin,  f> 

legations  of  a  bill   are   denied   by   the  J.  J.  Marsh.  (Ky.)  122. 
answer,  the  motion  to  dissolve  an  In-         Where  bill  sets  forth  a  contract  and 

junction   must  prevail,  unless  the  bill  the  plaintilTs  constructian  thereof,  and 

can   be  supported  by  testimony   taken  the   answer   admits    the    contract  and 

under  Stat.  183^,  ch.  380,  ^  8,  Wash-  claims  under  it,  but  denies  the  correcl- 

Ington  University   v.  Green,  1  Md.  Ch.  nes«  of  the  plaintifi'g  construction,  this 

97.     In  North   c5arolina  it  must  appear  is  not  such   a   denial   as  fer  se  entitles 

that  the  answer  fully  meets  the  plain-  the  respondent   to  a  dissolution  of  the 

tifTs  equity.     Deaver  ii.  Elicr,   7   Ired,  pending  injunction,  Hughes  v.  Tinsley, 

(N.  Car.)   Eq.  24;  Allen  v.   Fearce,  6  So  V a.  259. 

Jones  (N.  Car.)  Eq.  309.  BxoepUoiu.— The  court,  fn  Carter  v. 

An  injunction  may   be   dissolved  on  Bennett,  6  Fla.  214,   336,  remark  that  It 

the  coming  in  of  the   answer  denying  Is  the  general  practice  that    if  the  klte- 

ihe   equity   of   the   bill;    but    the   bill  wer  denies  fully  all   the   circumstance* 

should  not  be  dismissed  in  such  case,  upon  which  the  equityisrounded,credlt 

Beams  v.   Denham,   3  111.   (2   Scam. J  is  given  to  the  answer  and  the  injunc- 

58;  Bettison   v.  Jennings,   S  Ark.  2S7;  tlon  dissolved;  but  there  are  enceptJons 

see  also  Fulgham  I'.  Chevallier,  loTex.  quite  as   important   as   the    rule  itself. 

518.     It  may  be  partially  dissolved  in  Where  parties  are  charged  with  fraud, 

accordance  with  the   case  made  out  by  unless  the  answers  are  full  and  satisfac- 

the  answer.     Edwards  v.  Perryman,  18  tory,  the  Injunction.   If  right  In  the  first 

Ga.   374;    Martin  v.   Spier,   i    Hayw.  instance,  ought  to  be  retained  until  the 

(N.  Cor.)  369.  hearing.     Hayden  v.   Thrasher,  jo  Fla. 

A  preliminary   injunction  granted  ex  71^;  Roberts  v.  Anderson,  2  Johns.  Ch. 

parte  upon    the   bill   alone   should  be  (^.  Y.)  204. 

dissolved  upon  an  answer  fully  denying         Mere  denials  offraud.  or  of  fraudulent 

the  facts  upon  which  the  bill  raised  the  intent,  without  a  full  explanation  of  the 

plaintiff's  equity.    Cowles   v.  Carter,  4  facts  disclosed  in  the   bill  and   in   afli- 

Ired.  (N.   Car.)    Eq.   105;    Withers    v.  davits  filed   in  support  of  the  bill,  leave 

Dickey,  I  Stew.  (Ala,)  190,  the  question   of  fraud  unsettled,  and  in 

In  the  case  of  a.   common  injunction,  such  case  it  rests  in  the  discretion  of  the 

where  the  answer  is  full  and  the  plain-  court  (o   dissolve   an   interlocutory  In- 

liff  fails  lo  prove  his  allegations  by  any  junction.    Jenkins  i'.   Wallers,  80  Va. 

^idmission  in  the  answer,  being  without  668;  Howell   :.  Whitehall,  80  Vs.  66S. 
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Whenever  the  allegations  of  the  bill  are  not  sufficient  to  war- 
rant  the  interference  of  the  court  by  injunction,  the  injunction 
may  properly  be  dissolved.* 

It  rests  in  the  sound  discretion  of  the  court  to  dissolve  an 
injunction  upon  the  coming  in  of  the  answer  denying  the  equi- 
ties of  the  bill,  or  to  continue  it  to  the  final  hearing  on  the 
merits,  if  such  course  shall  seem  best  calculated  to  subserve  the 
ends  of  justice,  and  to  protect  the  rights  of  all  parties  in  interest.* 

"So  where   the  case,  as  preienteu  by  ran  t>,  McCrary,  i  Al«.  Scl.  Cos.  619; 

the  bill,  li  one   which   aeem*  to  require  Chesapeake  etc.  Co-  f.  Baltimore  etc. 

Investigation,  and   the  effect  of  dissolv-  R.  Co.,  4  GUI  &  J.  (Md.)  1 ;  Wettcott 

ing  the  injunction  would  be  to  place  the  v.   Gifford,   s  N.  J.  Eq.  (i  Hals.)  14; 

property  which   is   the   subject  of  con-  Gilbert  v.  Cooley,  Walk.  (Mich.)  4941 

troverey    beyond    the   control  of    the  Van  Horn  v.  Talmage,  8  N.  J.  Eq.  {4 

court  In  wnlch  the  action  Is  pending,  Hals.)   108;   Mullen  v.  Jennings,  9  N. 

and  would  be  equivalent  to  a  complete  J.  Eq.  (i  Stock.)  193. 

denial  of  the  relief  sought  by  the  bill,  1.  Jenkins   v.    Waller,   80   Va,   668; 

the  iniuncHon  will  not  be  dissolved."  Pumell  o.  Daniel,  8   Ired.  (N.  Car.) 

H^h'on     In],     \    000.      Nelson    v.  Eq.  9;  Troy  w.  Norment,  a  Jones  (N. 

ATmstronB.sGratt.  (Va.)3s4;  Bealew.  Car.)   Eq.    318;     Poor    v.    Carlton,  3 

Dlges,  6  Gratt.  (Va.)  582,  591.  Sumn.  (U.   5.)  83;  Linton  w.  Denbam, 

Where  the  circumstances  are  such  as  6  Fla.  533;  Scott  p.  Ames,  11  N.  J.  Eq. 

to  lead  the    court    to   believe  It  quite  (3   Stuck.)  161;  Dubc^  v.  Budlong,  10 

probable  that,  upon  a  final  hearing,  Uie  Bosw.  (N.  Y.)  700;   s.   c  15  Abb.  Pr. 

material  allegations  of   the  complaint  (N.   Y.)  445;  Ryckman  v.  Coleman,  11 

win  turn  out  to  be   true,   It  will  be  an  How,  (N.  Y.)  Pr.  404. 

exception    to   the   rule   that   upon   the  An  injunction  should  not  be  entered 

commg  In  of  tfn  answer  denying  ell  the  without   strong   reason.     Buchanan  v. 

equities  of  the  complaint,  a  temporary  Ford,  39  Ga.  400. 

injunction  will   be  dissolved.     S tees  v.  Mercantile    firms    having    on    hand 


Kranz,  32  Minn.  313;  Mulock  v.  Mu-  large  stocks  of  perishable  goods,  con- 
lock,  l6  N.  J.  Eq.  4^;  Plneo  v.  Heffel-  fessed  judgments  for  large  sums  In 
linger,  aq  Minn.  183.  favor    of   certain    preferr^    creditors. 


An  Injunction  will   not  be  dissolved  Executions  were  issued  and  levied,  and 

merely  because  the  complainant,  In  hia  the  goods  advertised  for  sale.     Unpre- 

blll.  has  unintentionally  misstated  some  ferred  creditors  bring  their  bill  charghig 

of  the  facts  on  which  his  claim  to  relief  fraud  In   the   confession  of  said    judg- 

Is    founded,    such     misstatements    not  ments,  usury  in  the  debts  whereon  the 

affecting  the  merits.     Frone  *.  Warren  jud^ents  were  founded,  want  of  jurli- 

Co.,  33  N.  J.  Eq.  464.  diction  in  the  courts  wherein  they  were 

In  the  cases  of   special  injunction,  if  confessed,  etc.,  and  obtain  injunction  to 

the  merits  are  satUfactorily  denied  by  sale,  and   appointment  of   receiver  to 

the  answer,  the  injunction  is  generally  take  charge  of  the  goods,  and  sell  same 

dissolved;  but  there  are  exceptions  to  publicly  or  privately,  upon  giving  bond 

the  rule,  chiefly  In  cases  of  irreparable  m  sufficient  penalty.    Judgment  cred- 

mischief.  Purnell  v.  Daniel,  8  Tred.  (N.  itors  present  their  answers  to  the  bill. 

Car.)  Eq.g;  Troy  v.  Norment,  i  Jones  and    move    to   dissolve   injunction  in 

(N.  Car,)Eq.  318;  Ryckman  v.   Cole-  vacation.     No    depositions     had    been 

man,  Ji  How.  (N.  Y.)  Pr,  404;  Dubois  taken;  but  affidavits  sustain  the  allega- 

V.  Budlong,  10  BoEw.  (N.  Y.)  700;  s.  c,  tions  of  the  bill,  and  receiver  had  exe- 

15  Abb.  (N.  Y.)  Pr.  445;  Poorii.  Carle-  cuted  ample  bond  and  taken  possession 

ton,   Sumn.  70;  Linton   -v.   Denham,  6  of  the  goods.    The  motion  to  dissolve 

Fla.  533;  Scott  V.   Ames,   11  N.  J.  Eq.  was  overruled,  and  the  injunction  con- 

(3  Stock.)  261.  tinued  to  the  hearing  on  the  merits,  the 

I.    Henderson  v.  Marcell,  i  Kan.  137;  decision  of  all  quesdons  being  reserved 

Beard  v.  Geran,  Hard.  (Ky.)  14;  Suth-  until  then.     Held:  Such  action  Is  sus- 

erland  «.  Lagro  etc.  Co.,  19  Ind.  191;  tained    by    sound   judicial     diacretloii 

Norria  11.  NorrU;  37  Ala.  519;  Richard-  under  the  circumstances,  and  should  be 

son  V.  Prero,  i  111.  (Breeae)  216;  Harri-  affirmed.  Howell  v.  WhltehiU,  80  Va. 
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INJUNCTIONS. 

Although  the  allegations  of  an  answer  should  be  positive,  yet 
an  answer  by  an  executor  or  administrator  to  dissolve  an  in- 
junction, stating  facts,  "  as  he  is  informed  and  verily  believes," 
is  sufficient.*  As  a  general  rule,  however,  an  injunction  will  not 
be  dissolved  without  the  answer  of  all  the  defendants,*  or  the 
<)efendant  on  whom  the  gravamen  of  the  bill  rests.  But  if  the 
defendant  who  answers  is  liable  to  lay  the  facts  before  the  court 
which  show  that  the  complainant  has  no  equity,  the  injunction 
may  be  dissolved  without  the  answer  of  the  other  defendant.' 

The  rule  that,  where  several  defendants  are  implicated  in  the 
same  transaction,  the  answers  of  all  must  be  perfected  before 
either  of  them  can  move  to  dissolve  an  injunction,  will  not  be 
enforced  unless  the  plaintiff  has  taken  requisite  steps  to  compel 
an  answer  from  all.*    Where  part  only  of  the  defendants  apply 

«68;  Jenkliu  w.   Waller,   So   Va.   668.     v.  McGlll.  i  Bland  (Md.)  177;  Stouten- 

The  discretion  exercised  in  refusing    burg  v.   Peck,  4   N.   1.  Eq.  (3  Green) 

*"  dissolve   an   injunction  will   not  be     446;    Cape   Sable  Co.  s  Case,  3  Bluid 


interfered  with  merelv  on  the  ground     (Md.)  606;  Reynolds  v.  Mitchell, 
that   eome  of   the   allegations   of   the     (Breese)  177;   Pi'  "' 

'ComplaintBreoninfonnadon  and  belief,    J.   Eq.   (3   Oi 


aportion  rf  these  allegations  not  being  Waicott,  4  Johns.  (N.  Y.)  jio. 
denied  by  the  answer,  and  the  others         S.  Fowler  v.  Williatiis,  30  Ark.  641; 

supported  bj  afBdavits.     Miller  v.  Col-  Long  v.  Brown,  4  Ala.  6111;  Dunlap  v. 

Itns,  63  Cal.  23^.  Clements,?  Ala.  539;  Gr^orj  v.  Still- 

Tbe  rule  that  an  injunction  founded  well,  4  N^.  Eq.  (3  HaU.}  51;  Goodwvn 

upon  the  equity  alleged  in  a  bill  will  be  v.  Stale  Bank,4  Dessaus.  (S.Car.)  389; 

dissolved  when  that  equity  is  fully  de-  Ashe  ».  Hale,  j  Ired.  {N.  Car.)  Eq.  jj; 

nied  by  the  answer  is  not  imperative;  Dennis  v.  Green,   8  Ga.  197;  Heck  v. 

■it   is   subject   to  the   discretion  of  the  Vollmer,   39   Md.   507;  Vliet  v,  Low- 

■      Camden  etc.  R.  Co.  ».  Stewart,  -    <r    .     ^_     ,.   ^ 


ler,  39  Md.  507;  Vliet  v,  Low- 
1,  a  N.  J.  Eq.  (1  Green)  404; 
^  V.  Hosack,  18  Wend.  (N.  V.) 


j8  N.J.  Eq.  489;FinnBtoneu.  DeCamp,  Rogers   v.   Hosack,  18  Wend.  (N.  V.) 

17  N.  J.  Eq.  309;  James  v.  Lemley,  3  319;  Depeyster  v.  Graves,  3  Johns.  (N. 

Ired.  {N.  Car.)  Eq.  178.  Y.)    Ch.  148 ;     Coleman    w.    Gage,    i 

Although  the  equity  of  a  bill  Is  not  Clarke  (N.  Y.)  Ch.  lat,. 

answered,  yet  if  the  continuance  of  the  4.  Ward   -v.   Van  Bakkelen,  i  Paige 

Injunction  is  a  material  injury  to  the  (N.  Y.)  100;  Robinson  v.  Davis,  11  N, 

defendant,  and    its    dissolution    is   no  J.  Eq.  (3  Stock.)  301;  Mallett  o.  Wey- 

present  Injury  to  the  complainant  and  bossett    Bank,   i    Barb.   (N,  Y.)  2Vj\ 

cannot  prejudice  his   right,   the   court  Ijame  v.  Ijams,  Phill.  (N.  Car.)  Eq.  39; 

may  in  lis  discretion  dissolve  it.     Bcch-  Wisham    v.   Lippincott,  9  N.   J.  Eq. 

tel  v.  Car«lake,  11  N.  J.  Eq.  (3  Stock.)  <i  Stock.)  353;  Baltimore  etc.  R.  Co.  «. 

244;  Wooding  V.  Malone,  30  Ga.  979.  Wheeling,  13  Gratt.  ( Va.)  40. 

When   an  Injunction   Is  granted   or  "There  is  no  rule  of  a  court  of  equity 

re{used   upon   the   fncts   made   by   the  which   requires,  in  every  case,  that  be- 

blll,   an»wer   and   aHidavits,  this  court  fore  an  Injunction  wilt  be  dissolved  on 

will  not  interfere  with  the  discretion  of  motion  every  defendant  must   answer 

the   court  below   unless    it    has    been  the    bill.      It   the    defendant  who  has 

abused.     But  if  there  be  errors  of  law  failed  to  answer  is  a   formal  defendant, 

committed  by  the  chancellor,  the  judg-  or  if  his  answer  would  be  in  relerence 

ment  will  be  reversed,  though  tie  may  only  to  uncontro verted  facts,  the  court 

be  right  on  the  facts.     Pdftle   v.  Sims,  may  order  the  dissolution  of  an  Injunc- 

47  Ga.  36.  tlon,  though  such  an  answer  has    not 

1.  Coale  c.Chase,  i  Bland  (Md.)  136;  been  tiled,  if  the  defendants  reallj'  In- 

Clayton  v.  Lyle,  a  Jones  (N.  Car.)  Eq.  terested  in  the  subject  of  controversy 

188.  have  answered  and  deny  on  oath  every 

r  Baltimore  etc.  R.Co.r.  Wheeling,  material   allegation  in   the  bill,  antl  no 

13  Gratt.  (Va.^  40;  Wisham  w.  Lippin-  proof   is    offered   to   sustain   the   alle- 

*ott,  9   N.  J.  Eq   (1  Stock.)  3535  Jones  gatlons  of  the  bill."     Hayilett  ».  Mc- 
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SlMoIntin.  INJUNCTIONS.  ItoalntiMi. 

to  dissolve  an  injunction,  it  can  be  dissolved  as  to  them  only.' 
The  representatives  of  a  deceased  party  need  not  answer 
where  the  foundation  of  the  injunction  is  a  fraud  charged  against 
the  deceased  party  jointly  with  other  defendants.*  If  the  plaintiff 
in  an  injunction  case  dies,  his  representatives  will  be  ordered  to 
revive  the  suit  by  a  certain  day,  or  the  injunction  will  be  dissolved.' 

The  answer  must  deny  explicitly  the  facts  on  which  the  equity 
of  the  bill  is  founded;  it  is  not  sufficient  that  it  deny  the  infer- 
ence to  be  drawn  from  those  facts,* 

(a)  Motion. — On  a  motion  to  dissolve  an  injunction,  everything 
is  to  be  presumed  against  a  defendant  in  respect  to  every  matter 
which  he  could  answer  directly,  and  has  not ;  and  where  the 
equity  of  the  bill  is  not  denied  but  a  new  equity  is  introduced  to 
repel  or  avoid,  or  where  any  doubt  exists  in  the  mind  of  the 
court,  the  injunction  will  not  be  dissolved.* 

Millan  et  at.,  ii   W.  Va.  464;  Liveaay  whether  or  not  the  Injunction  shall  be 

V.  Feamster,  11  W.  Va.  S3,  103.  dissolved    and    no    more.     Sunralt    r. 

1.  Teller    v.   Van   Deusen,  3    Paige  Grant,  79  Kv,  431;. 

(N.  Y.)  33.  A  motion  to  dissolve  an  tnjunctioii 

a.  Wakemanr,  Gillespy,  sPaige  (N.  for  want  of  eg  nit j'  in  the   bill  cannot 

Y.)  113.  perform  the  office  of  a  demurrer  to  the 

3,  Collier  v.  Bank  of  Newbern,  i  bil';  but,  on  the  hearingof  suchmotion, 
De¥.&  B.  <N.  Car.)  Eq,«8;  Carter!',  all  amendable  defects  should  be  re- 
WaBhinglon,  i  Hen.  &  M,  (Va.)  203;  gnrded|^r(i4<7ci'(('f,BECuredbjsmend- 
Griffith  V.  Bronaugh,  i  Bland  (Md.)  ment,  and  the  enquiry  made  whether. 
547.  if  the  facts  were  well  pleaded,  the  caw 

4.  Teaiiejr  v.  Baker,  19  N.  J.  Eq.  61;  would  be  of  equitable  jurisdiction,  and 
Carpenter  1'.  Devon,  6  Ala.  718;  Hunter  an  injunction  the  appropriate  remedj'. 
V.  Bradford,  3  Fla.  269;  Thompson  v.  East  elc.  R.  Co.  f.  Eaat  Tenn.  etc.  R. 
Adams,  3   Ind.  151;  Smith  ».  Loomis,  Co.,  75  Ala.  175. 

5   N.  J.   Eq.    (I   Hals.)  60;  Skinner  v.  Contempt.— When  a  defendant  is  in 

White,  17  Johns.  (N.  Y.)  357;  Scott  v.  contempt,  for  the  violation  of  an  in- 

Loraine,  6  Munf  (Va.)  117.  junction,     he   cannot  be   heard   on    a 

B.  Drurj-  v.  Roberts.  2  Md.  Ch.   is7;  motion  to  dissolve  the  injuncllon  ontH 

Cornelius  II.  Post,  9  N.  J.Eq.  (i  Stock.)  he  has  purged  the  contempt.    Jacobjr. 

196;  Yonge  V.  McCormick.  6  Fla.  368;  Goetter,  74  Als.  427, 

Oro   Fino  etc.   Co.  t>.  Culleu,  i    Idaho  Wl»n   Mot  orant«d._ Where    a   pre- 

Il6;  Salman  11.  Clagett,  3  Bland  (Md.)  liminary  injunction  has   been   granted 

125;     Ferriday    t'.    Selcer,    I    Freem.  upon  the  allegations  of  the  petition,  it 

(Miss.)   Ch.   158;    Cornelius  Ti.  Post,  9  will  not  be  dissolved  upon  the  liting  of 

N.  J.   Eq.   '1   Stock.)    196;    Lyrelj'  u.  an   answer    which    sets   up   matter  in 

Wheeler,  3   Ired.   (N.   Car.)    Eq.  170;  avoidance  of  the  peUtlon,  but  the  cause 

Monroe  v.  Mclntire,  6   Ired.  (N.  Car.)  will  be  continued  to  the  hearing,  to  the 

Eq.  6s;   Wilson  v.   Mace,  2  Jones  (N.  end   that  the  evidence  of  both  parties 

Car.)  Eq.  ^;  Lyrely  f.  Wheeler, 3  Ircd.  may  be  heard.     Huskins   v.   McElrov. 

(N.  Car.)  Eq.  170.  6i  Iowa  50S. 

New  matter  set  up  in  the  answer  can-  Only  Otte  KoUoB  to  DlHidTO.— WhiW 

not  avail  the  defendants  on  n  motion  to  under  Code,  4  3402.  only  one  motion  to 

dissolve.  MorrisCanaletc.Co.Ti. Jersey  dissolve  an  Injunction  raav  be  made  in 

City,  I J  N.J.  Eq.  (I  Beas.)  jj?;  Green  a  case,  yet  \#iere  the  circuit  judge  who 

V.  Pallas,   12    N.  J.   Eq.  (1  Beas.)  2G7;  granted     the    injunction    overruled    a 

Woolen  II.  Smith,  27  Ga.  216,  motion  to  dissolve,  with  leave  to  renew 

On  a  motion  todissolve  an  injunction  and    present   the   same   to   the  district 

upon  the  whole  case  the  court  is  not  court   in    which   the   main   cause   wa« 

bouAdIo  take  the  answer  as  true.  When  pending,  the  renewal  of  the  motion  in 

such  a  motion  is  made  and  submitted  the     district    court    was    not   anotirr 

for  judgment,   it   means    a    judgment  motion,  in  contemplation  of  the  sl.ilult. 
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INJUNCTIONS.  UMomtiot.. 

A  motion  to  dissolve  an  injunction  for  want  of  equity  on  tlie 
face  of  the  bill  will  be  heard  before  answer  filed.* 

{p  Laches. — The  want  of  due  diligence  on  the  part  of  the 
complainants  in  prosecuting  a  suit  in  equity  is  always  a  cause 
for  dissolving  an  injunction.* 

(f)  Irregularities. — It  is  not  proper  for  equity  to  absolutely 
dismiss  a  bill  or  dissolve  an  injunction  for  a  deficient  injunction 
bond,  for  nonpayment  of  costs,  or  for  want  of  notice ;  it  should 
allow  these  matters  to  be  amended,*  But  if  that  part  which  sets 
forth  the  facts  is  not  sworn  to,  the  injunction  should  be  dissolved, 
though  the  bill  should   not  be  dismissed,* 

If  the  original  bill,  on  which  an  injunction  was  granted,  be 
sworn  to,  the  addition  of  an  unsworn  amendment,  not  needed  to 

but  the  same  motion,  and  the  dUtrlct  the  defence   sought  to   be  tntroduced, 

court  could  properly  entertain  the  same,  which   was   a   legal   defence,   was  sus- 

Cairqlhers  v.  Newton  etc.  Co.,  6i  Iowa  pected  by  the  plaintiff  to  exUt  before 

68l.  the  common  law  judgment  was  entered, 

AffldaTtta. — Under  section  3399  of  the  and  that  he  knew  of  two  witnesses  by 
Code,  where  an  injunction  has  been  whom  it  could  be  proven;  if  such  de- 
allowed  without  an  opportunity  to  de-  fence  really  existed;  he  not  only  failed 
fendanttofhow  cause  against  it,  defend-  to  have  theee  witnesses  summoned,  but 
',  Mfon  Ais  ani-wer  alone,  tvilh-  actually  compromised  the  case  and  per - 
ovc  the  judge  for  its  mitted  a  judgment  to  be  entered  against 
such  case  the  plaintiff  him  on  the  plaintiff's  agreeing  not  to 
support  his  petition  by  affidavits,  issue  an  execution  on  the  judgment  for 
I  Alto  Banking  etc.  Co.  T'.  Mahar,  a  year,  ^e/i/,  the  court  on  the  motion 
65  Iowa  7f .  of  the  defendants  in  the  chancery  suit 

I.  Cooper  v.   Alden,   Harr.    (Mich.)  should  dissolve  this  injunction,  and  the 

72;  Morris  Canal  etc.   Co.  v.  Biddle,  4  bill  should  be  dismissed  ftt  the  plaintiff's 

N.J.  Eq.  (iGreen)  222;  Zolli..  Camp-  costs.     Hevener   r.   McClung,   i2    W. 

bell,  3   W.  Va.  336;    White  etc.  Co.  t>.  Va.  81. 

Robinson,  3  W.  Va.  541.  An  injunction  will  not  be  dissolved 

t.  Hoagland  11.  Titus,  14  N.  I.  Eq.  (i  for  laches  in  prosecution  when  thecause 
McCartj  81;  Scholk  I'.  Schmidt,  14  N.  has  been  set  down  by  the  opposite 
J.  Eq.  268;  Depeyster  v.  Graves,  i  party  to  be  heard  next  term.  Smith  i'. 
Johns.  (N.  Y.)  Ch.  148.  See  Duncan  Cooper,  21  Ga.  359. 
V.  Finch,  10  III.  (5  Gilm,)  296;  Dodd  v.  Neglect  to  file  within  the  prmertime 
Flavell,  17  N.  I.  Eq.  225.  Where  a  the  papers  upon  which  the  injunction 
party  had  remained  for  ten  years  in  the  was  issued  does  not  render  the  Injunc- 
undisturbed  enjoyment  of  the  property  tion  a  nullity  or  entitle  the  defendajit 
which  he  purchased,  it  was  held  to  be  to  have  it  set  aside.  Leffingwell  v. 
no  ground  for  an  injunction  to  stay  pro-  Chave,  5  Bosw.  (N.  Y.J  703. 
ceedingsfortherecovery  ofthepurchase  An  injunction  granted  temporarily 
money,  to  say  that  the  original  purchase  will  be  dissolved  at  the  next  term,  if  the 
was  void  by  the  laws  of  the  State,  but  case  directed  by  the  court  to  try  the 
that  he  had  neglected  to  urge  that  de-  validity  of  the  complainant's  patent  is 
fence  at  law  or  to  say  that  he  had  heard  not  brought  before  that  time.  Wood- 
that  some  persons  unknown  might  worth  r.  Edwards,  3  Woodb.  &  M.  (U- 
possibly,  at  some  future  time,  assert  a  S.)  120. 

title  to  the  properly;  and   such  an  in-  ».   Collins    v.    Ripley,  8  Iowa    139; 

junction,  if  granted,  must  be  diAsolved.  Gamble  v.  Campbell,  6  Fla.  347;  Dick- 

Truly  V.  Wanzer,  5  How.  (U.  S.)   141.  erson  v.  McDermott,  13  Tex.  348;  PH- 

So  where  a  plaintiff  files  a  bill  pray-  low  r.  Thompson,  20  Tex.  206. 

ing  an  injunction  to  the  enforcement  of  4.  Porter  v.  Moffett,  1    Morr.  (Iowa) 

a  common  law  judgment,  and  asking  a  loS. 

new  trial  on  the   ground  of  affer-dis-  Where    an     injunction    had    issued, 

covered    evidence,     the     injunction   is  though  the  bill  was   not  sworn  to,  kela 

awarded,  and  the  evidence  shows  that  that   the  injunction   should  not  be  dis- 
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BiMhtin.  INJUNCTIONS. 

continue  the  injunction,  is  no  cause  for  a  dissolution  thereof.' 
But  when  an  injunction  is  granted  in  vacation  on  a  valid  bill,  and 
it  is  shown  to  the  court  at  the  next  term  that  the  injunction  had 
been  irreguJarly  granted,  the  injunction  may  be  dissolved,  but  the 
bill  should  not  be  dismissed.' 

(  rf)  Power  to  Dissolve  in  Vacation.—A.  circuit  judge  has  power 
to  dissolve  in  vacation  an  injunction  ordered  by  himself  in  vaca- 
tion, but  the  defendant  can  have  no  damages  on  the  bond.' 

aolved  for  that  reaion,  where  the  ef-       I.  Grajr  «,  Baldwin,  8  Blackf.  (Ind.) 

feet  of  the  dissolution  would  be  to  put  164. 

the   property  out   of  the  power  of  the         8.  Sanders  v.  Plunkett,  40   Ark.  ,^07. 

«aurt.     Nor   will   mere  delay  in  bring-  A   judge   in   vKcation  may  dissolve  an 

Ing  the  cause  to  a  hearing  be  sufficient  Injuncuon,  though  some  formal  parties 

j;round   for   dissolving  the   injunction,  defendant  have  not  answered  the  bill. 

where   it  is  sworn   to   have  happened  when  an  answer  has  been   filed  by  the 

through   inadvertence  and  mistake  and  substantial  defendants  in  the  bill,  which 

no  evidence  of  wilful  procrastination  is  denies  all   the   material   allegadDns  of 

«hown.    Schermerhorn  v.  L.'EspinasBe,  the   bill,  and   no   proof  hac  iKen  taken 

a  Dall.  (U.  S.)  3^-  to   sustain  the   bill.     lAvenj  v.  Feam- 

1.  Maddox  v.  Rowe,  a8  Ga.  61.  ster,  31  W.  Vm.  83. 
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AdminiBtrator,  purchtae  by,^ 

Advancements,  i6 

Advancements,  extent  of  doctrine,  3t 

Advancements,  fraud  of  creditors,  33 

Advancements,  personal  propertj,  33 

Advancements,  presumption  may  be 
rebutted,  34 

Agent  paying  out  own  funds,  ti 

Agent,  purchase  by,  43 

Aliquot  part,  payment  must  be  of,  16 

Assignee,  purchase  by,  47 

Attorney  and  client,  74 

Attorney,  purchase  by,  43 

Brother  and  sister,  33 

Burden  of  proof,  39 

Cashier,  78 

Competition  prevented  by  fraudulent 
agreement,  63 

Confidential  relation,  no  trust  where 
there  is  not,  78 

Consideration,  failure  of,  ,S7 

Consideration,  Instances  of  what  have 
been  held  suHiclent,  10 

Consideration,  loan  of  money  Insuf- 
ficient, 13 

Consideration,  parol  agreement  In- 
sufficient, 13 

Consideration,  services  as,  9 

Consideration,  source  of,  II 

Consideration,  what  will  raise,  9 

Constructive  trusts,  4 

Constructive  trusts,  60 

Constructive  trusts  arising  from  ac- 
quisition of  trust  property  by  pur- 
chaser with  notice  or  volunteer,  70 

Constructive  trusts  arising  from  con- 
veyance   or    devise    obtained     by 
fraud,  63 
Constructive     trusts     arising     from 
I  fraudulent  representations,  66 

Connlructive  trusts  arising  from  with- 
holding valuable  information,  6g 
Constructive     trusts     arising    from 
wrongful  acquisition  of  trust  prop- 

arising     from 


Constructive 


of  another,  63 
Constructive  trusts,  evidence,  84 
Constructive  trusts  from  conveyance 

made  through  mistake,  8« 


lease  by  fiduciary,  80  [61 

Constructive  trusts  of  the  first  clasSr 
Constructive   trusts    of   the    second 

class,  70  [79 

Constructive  trusts  of  the  third  class. 
Conveyance  for  illegal  or  fraudulent 

purposes,  57  [So 

Conveyance  made  through  mistake. 
Corporation,  officers  of,  ^f> 
Creditor,  purchase  by,  41 
Declaration,  what  is  sufficient,  53 
Declaration  will  not  raise,  13 
Deed  fraudulently  destroyed,  6$ 
Deed  obtained  by  fraud,  63 
Definition,  13 

Devise  obtained  by  fraud,  65 
Division,  3 
Election,  47 
Evidence,  49 
Evidence,  59 
Evidence,  78 
Evidence,  S4 

Evidence,  character  of,  39 
Evidence,  parol,  admissible,  36 
Evidence,  what  admissible.  30 
Evidence,  what  inadmissible,  30 
Evidence,  what  insufficient,  33 
Evidence,  what  sufficient,  32 
Evidence,  what  must  lie  in,  30 
Execution  sale,  purchaser  at,  66 
Executor  and  administrator,  74 
Eiecutor,  purchase  by,  39 
Fiduciary  capacity,  purchase  In,  35 
Fiduciary  relation,  what  is,  38 
Fiduciary,  who  Is,  38 
Following  trust  funds,  47 
Fraud,  61 

Fraud  of  creditors,  33 
Fraudulent  purpose,  14 
Fraudulent  purpose,   volunUl^   COi»- 

veyance  for,  57 
Guardians,  74 
Husband  and  wife,  19 
Husband  and  wife,  44 
Husband  and  wile,  76 
Illegal   purpose,  voluntary    convey- 
ance for,  57 
Illegal  trust.  54 
In  loco  parentU,  12 
Insane,  trustee  of,  41 
Intent,  55 
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Implied  Trusts — Cenlinued. 
Intention  of  parties,  14 
Laches,  84 
Laches,  eltect  of,  34 
Lapse  of  lime,  50 
Lease,  renewal  of,  hy  fiduciary,  80 
Legacy  obtained  by  fraud,  64 
Limitations,  84 
Notice,  JO 

Parent  and  child,  18 
Parent  and  child,  44 
Parol  evidence  sdmiesible,  36 
Partner,  purchase  by,  40 

Payment  must  be  of  aliquot  part,  16 

Payment,  time  of,  30 

Payment,  time  of,  48 

Policy  of  law,  14 

Promoters  of  companies,  76 

Property,  to  what  applicable,  14 

Purchas'e  money,  part  payment  of,  15 

Result! tig  trusts,  4 

Resulting  trusts  not  within  statute  of 

fraud,  a  J 
Resulting  trusts  of  first  class,  1; 
Resulting  trusts  of  first  class,  foundi- 

Resulting  trusts  of  second  class,  35 
Resulting  trusts  ^f  the  third  class,  jl 
Resulting;  trusts  of  fourth  class,  56 
Resulting  trust,  what  will   not  raise. 

Sale, competition  prevented  by  fraud- 
ulent agreement,  68 

Sale,  parties  fraudulently  kept  from 
attending,  68 

Secret  trusts,  59 

Services  as  consideration,  9 

Statute  of  fraud,  resulting  trusts  not 

Statutory  provisions,  60 

Time  of  payment.  48 

Title  In  one,  purchase  money  paid  by 

another,  5 
Trustee    incurring    expenses     about 

Trustee   making  profit  out   of  trust 

estate,  78 

Trustee,  purchase  by,  37 

Trust  funds,  mixing  ot;  39 

Trust  funds,  purchase  partly  with,  39 

Trust  property,  conversion  of,  39 

Trust  properly,  transfer  without  con- 
sideration, 72 

Trust,  when  uncertain,  54 

Use  limited  in  deed.  14 

Valuable  information,  constructive 
trusts  arising  from  withholding,  69 

Voluntary  conveyance  will  not  raise, 

Will  fraudulently  destroyed,  65 
Implied  warranty,  85 

Agent,  implied  warranty  by,  96 


hX.  Si^lM  Wunntr- 

Implied  Warranty — Conliuutd. 

Caveat  emptor,  86 

Caveat  emptor,  implied  warranty  ex- 
cludes. 88 

Caveat  emptor,  not  exceptions  to,  91 

Caveat  venditor,  88 

Chattels,  second  hand,  135 

Conditions  precedent,  101 

Conditions  precedent,  not  implied 
warranties,  101 

Damages  for  breach  of  implied  war- 

Detinition,  85 

Drugs,  implied  warranty  of,  159 
Executed  and  executory  contracts  a- 
affecting  implied  warranty  of  qual- 
ity. :37  (104 
Executory    and   executed   contraclN 
Executory    contracts,   implied    war- 
ranty o"f  title,  116  [109 
Express  warranty  excludes   Implied. 
Food,  implied  warranty  of,  153 
Fraud  and  deceit,  implied  warranty, 
when  raised,  111  [i6j 
Genuineness,    implied   warranty    of, 
Identity   of  quality,  kind  or  species. 

160 
Implied  warranty,  kinds  of,  117 
Implied  warranty,   remedies   gener- 
ally, 170 
Implied   warranty   excluded  by   ex- 
press, :09 


Implied  warranty,  some  general  prln- 

Implied_  warranty,  waiver  of,  loS 

Incorporeal  chattels,  126 

Judicial  sales,  1 10  ('39 

Merchantability,  implied  warranty  of. 

Mortgage,  sale  under.  136 

Particular  purpose,  fitness  for,  143 

Printiples  of.  91 

Provisions,  implied  warranty  for,  i?i 

Quality,    does    sound      price    ImpV 


Quality  in  general,  implied 

Quality,   special     implied 
of,  "39 

Sale  by  sample.  i6i; 

Sale  of  incorporeaE  chattels,  136 

Sales   by   description,   implied  war- 
ranty in,  138 

Sales,   existence    of    subject  matter, 

Sale  upon  inspection,  136 
Second  hand  chattels,  135 
Sound  price,  does  it  imply  sound  qual- 
ity. '33 
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Title,  afiirmatians  about, 

tj,  114 
Title,  breach  of  implied  warranty,  115 


Title,  implied  warranty  of,  117 
Usa^e  and  custom,  efte  ■      -  - 


upon   im- 


Walver  of  implied  warrantj,  106 
Written  contract,  lOQ 
Impossible  contracts,  176 
Absurdity,  178 

Act  of  party,  performance  made  im- 
possible by,  183  [funds,  1  S3 
Annuity   payable   out   of  corporate 
Bond  to  return  chartereit  vessel,   170 
Breach  of  promise  of  marriage,  179 
Closing  Echool  for  sicknesB,  179 
Contract  of  affreightment,  iSo 
Contract  of  carriage.  iSo 
Contract  of  service,  181 
Contract  for  completed  job,  180 
Contract  for  tuition,  iSi 
Contract  tliat  land  will  «ell  at  speci- 
fied price,  177 
Contract  to  deliver  goods,  184 
Contract  to  deliver  produce,  184 
Contract  to  erect  and   repair  bridge, 

178 
Contract  to  erect  building,  179 
Contract  to  erect  house,  payment  by 

measurement,  tSo 
Contract  to  obtain  foreign  patent,  17S 
Contract  (o  saw  lumber,  184 
Conveyance,  failure  to  make,  1S5 
.Covenant  in  leaBC  to  rebuild,   183 
Covenant  to  pay  money  to  one's  self, 
Covenant  to  repair  house,  178      [177 
Covenant  ultra  vires  of  servant,   177 
Definition,  176 
Destruction  of  building  by  defect*  in 

soil,  178 
Executory  contract  of  sale,  179 
ExhauBtion  of  coat  mine,  181 
ForecloBure  of  mortgage,  185 
Foreign  process,  180 
Goods  sold,  non-dellverv  of,  181; 
Jlire  of  music  hall. 


EX.  Ii^rlMiuMiit  [or  D«bt. 

Impossible  Contracts — Continued. 
Production  of  inspector's  certificate, 

18, 

Royalty  on  minerals  not  in  existence. 

Sale,  failure  to  deliver,  179 

Sale  of  specific  chattel.  181  [178 

Shipment  of  cargo  not  in  existence. 

Sickness  of  traveller,  181 

Warranty  of  performance  of  the  im- 
possible, 177 
Impotence.     See  divorce 
Impounding,  186 

Definition,  187 

Execution,  stocli  exempt  from,  196 

Impounders,  liability  of,  19.; 

Impounders,  rights  of,  195 

Municipal  corporation,  igj 

Notice,  196 

Owner,  rights  of,  194 

Rescue  and  pound  breach,  197 

Sales,  purchaser  of  stocL,  196 

Statutory  law,  187 

When  stock  may  be  impounded,  193 
Imprisonment,  197 

Definition,  197 

Discharge  by  compliance  with  slat- 

Dischat^e  of,  3oo 

Discharge,    proceedings    for,    under 

civil  process,  108 
Discharge,  when  denied,  103 

Place  of,  19S 
Recapture,  199 

Sentence,  expiration  of  term,  aoo 
Term  of,  igp 
What  constitutes,  197 
Imprisonment  for  debt,  iii 
Action  founded  on  tort,  Z15 
Action,  joinder  of  causes  of,  231 
Agents,  127 

Arrest,  privilege  from,  233 
Bastardy  proceedings,  219 


Improbabilitv,  178 
Intervening  impoesil: 


Chi 


1^32 


rvening  impossibilities,  17S     [182 
Land  taken  under  eminent  domain. 
Lessee  for  hire.  181 
Mortgage,  failure  to  cancel,  185 
Nature  of,  impossibility  arising  from, 

176 
Performance  dependent  on  existence 

of  person  or  thing.  i8l 
Performance,  Impossible  by  statutory 

Performance  of  bond,  1S3 
Performance    prevented    by    act    ol 

party,  183 
Preventing  completion   of   sub-con 


.  injuries  to,  230 
Concealment  and  disposal  of  prop- 
Constitutional  provisions,  311 
Contract,  impairing  obligation  of,  220 
Conversion,  216 

Court,  disobedience  to  order  of,  217 
Criminal  proceedings,  costs  in,  219 
Definition,  212 
Fiduciary  relation,  127 
Fraud,  cases  of,  213 
Fraudulently  contracting  debts,  311 
Husband's  liability  for  wife's  tort,  240 
Infants,  338 

Injuries  to  person  and  character,  13a 
Injuries  to  property,  331 

Judgment,  effect  of,  233 
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Tmprigonmert  for  Debt — Comliitmed. 
Married  women,  339 
Statutory  proviEion,  330 
Women,  138 

Adverse  possession,  143 
Advertisement  In  the  newipaper,  189 
Agents,  regulations  by,  354 


acatlng,  311 


AsseEBments,  frontage,  306 

Assessments,  special,  for  specfat  bene- 
fits, 195 

Assessments,  vacating,  310 

Authorization,  conditional  to  make 
improvements.  180 

Authorization  inhibited,  381 

Betterments  of  real  properly,  343 

Boundarjr,  mistake  in,  257 

Bridges,  3<S7 

Color  of  title,  occupants  under,  343 

Commissioners,  delegation  of  power 

Corporation  improving  before  ac- 
quiring title  to  land  for  public  use, 
360 

Co- tenant*,  357 

County  Improvements,  271 

Damages,  313 

Damages,  estimation  of,  317 

Definition,  343 

Description  of  improvement*,  383 

Drainage  improvements,  307 

Earth,  removal  of,  316 

Eminent  domain,  271 

Equitable  claim,  251 

Fixtures  as  improvements,  153 

Front  foot  assessments,  306 

Grade,  liability  for  changing,  316 

Grading,  398 

Health,  37s 

Highways,  263 

Highways,  abutting  owner,  164 

Highways,  description  of,  367 

Highwayii,  establishment  of,  36S 

Highways,  grade  of,  364 

Lessee,  improvements  by,  260 

Lessees.  254 

Letting  contracts,  293 

Lien  for  work,  notice,  294 

Local  Improvements,  270 

Lowest  bidder,  394 

Mortgage  of  realty  governs  subse- 
quent improvement.  260 

Mortgage  sale,  purchaser  at,  363 

Mortgaged  buildings,  improvement 
of.  ijg 

Mortgagee  in  possession,  when  al- 
lowed for  Improvements,  361 

Mortgagors  and  mortgagees, 


Im  provemen  ts —  Comtimmed. 

Municipal     contracts    for    Improve- 
ments, 390 

Municipal  corporations,  del^atlonof 
power  to,  176 

Municipal      improvements,     benefi- 
ciaries by,  305 
■  Navigation,  improvements  of,  169 

Notice  by  registry,  34s 

Notice,  necessity  of,  afc 

Off-set,  349 

Ordinance  of  municipality,  381 

Parks.  291 

Partition,  357 

Paving.  398 

Paving  contracts.  390 

Payment  in  error,  recovery  at,  330 

Police  power,  175 

Private  persons,  municipal  Improve- 
ments by,  304 

Public  lant^,  3 58 

Public  squares  not  salable  for  aaseu- 

Railway  property,  benefits  to,  303 

Real  property,  bietterments  of,  343 

Real  property,  statutory   compeiHa* 
tlon,  34s 

Repaii 

Sanita 

Specii 

Special  levy,  requisites  of,  398 

Statutes,  one  subject  expreated  in  tills 
of.  ^75 

Statutes,  strict  construction  of,  351 

Statutes,  strict  construction  of,  379 

Statutory  authoriiations,  376 

Statutory  compensation,  34J 

Street  improvements.  282 

Streets,  fee  owner,  365 

Streets,  land  taken  for.  391 

Streets,  sprinkhng.  285 

Taxation,  373 

Tenant  who  is  also  mortgagee,  355 
Imputed    Negligence.      See  Contnbu- 

tory  NeglUtcncc;  Negligence. 
Inadequate  Consideration.  335 

Contract  effecting  validity  of,  336 

Definition,  315 

Expectant  heir,  329 

Family  settlement.  33 J 

Fraud,  evidence  of,  337 

Fraudulent  conveyance,  331 

Mutual  ignorance  of  value,  336 

Necessities  of  person,  328 

Specific  performance,  action  for,  33s 
Inadequate   Price.     See    Illegal    Con- 
tract; Inadequate  Consideration. 
Incest.  33S 

Essentials  to  crime,  336 

Evidence,  344 

Indictment,  3   ~ 


Municipal  purposes,  taking  prc^rty     Income.      SnLegacles:  Remainders; 
for,  371  TrusU;  Wills 
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Incorporeal  Hereditaments,  35a 


AnnuitieE,  36G 


-355 
CorodieB,  354 
Definition,  351 
Dignitaries,  355 
EaBcmentti,  3m> 
Franchise,  357 
Lande,  3.;S 
Mixed  incorporeal  heredltamentB,36o 


Office 


■-357 


Pensions 

Pure  incorporeal  hereditaments,  354 
Tithes,  3..;9 
Sncumbrances,  361 

AgreementE  afTecting  piioiitjr,  381 


AsEignr 

Breach  of  covenant,  367 

Competing  mortgages,  380 

Covenant  against,  361 

Dynages,  363 

Defects,  393 

DeRnitlon,  361 

Dower,  370 

Dov^er,  388 

Elements,  368 

Ek|uitab]c  mortgage,  381 

Fraudulent  incumbrances,  389 

HighwavB,  36S 

Homestead  right,  384 

Improvements  required  orforbi 

Injured  property,  373 

Judgments,  376 


Idea, 


Knowledge,  371 
Knowledge,  390 
Lease,  370 

Liens,  competing,  395 
Lien,  release  of,  396 
Mistakes,  393 
Mortgage,  366 
Mortgage,  defects  In,  393 
Mortgage  of  even  date,  381 
Municipal  assesamenti,  364 
Notice,  378 
Parol  agreements,  371 
Party-walls,  3i58 
Possession,  367 
Priority,  376 
Priority  fixed  by  a 
Purchase  money,  ^9 
Redemption,  396 
Reinscriptlon,  397 
Securities,  387 
Taxes,  363 
Water  rent  lien,  383 
Indecent  Exposure.     See 

Indecent    Language.        ,: 
Language 

IoC.ofL^-65 


Indecent  Publications.    Stt    Obscene 

Publications 
Indecency.     Sre  Exposure  of  Person; 

Disorderly  House 
Indemnity  Contracts,  403 

Action  against  obligee,  notice  of,  417 

Assault,  406 

Assignment  of  bond  to  claimant,  434 

Attorney  may  execute  In  bond,  437 

Bail,  409 

Breach  of  condition,  413 

Breach  of  condition,  433 

Breach  of  trust,  407. 

Consideration,  403  i 

Construction  of  covenant,  410  " 

Definition,  401 

Highway,  against  expense  of,  408 

Illegality.  405. 

Implied  indemnities,  435 

Libel,  406 

Measure  of  recovery,  43J 

Mortgage  indemnity,  435 

Officer,  403 

Officer  receiving  bond,  duty  and  lia- 
bility, 436. 

Paupers,  support  of,  407 

Promise  of,  40S 

Promises,  original  «nd  collateral,  405 

Promise,  subsequent  to  liability,  404 

Recovery,  measure  of,  418 

Sheriff,  indemnities  to,  430 

Sheriff's  refusal  to  Indemnify,  418 

Statute  of  frauds,  404 

Trespass,  407 

Validity,  403 
Indians,  438 

Agents.  448 

Board  of  comtnlsslonen,  447 

Commissioner,  447 

Contracts,  445 

Crimes,  by  or  against,  443 

Homestead  lands,  447 

Inspectors.  448 

Instruction  of,  444 

Legal  position.  438 

Officers  of  Indian  a&in,  447 

Protection  of,  443 

Sale  of  liquor,  445 

Superintendents,  447 

Traders,  446 

Treaties,  444 
Indictment,  450 

Abbreviations,  515 

Amendment,  J34 

Amendment  or  repeal  of  aUtUte,  458 
.     Averment,  543 

Caption,  461,  479 

Constitutional  amendment,  457 

Const  rue  lion,  461 

Contents,  443  [46] 

Court,  at  what  term  may  be  Gwnd, 

Dates,  482 

Defence,  negations  of,  578 
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Indictment —  Con  tin  mtd. 
Definlfion,  454 
Directions,  54 1 
Effect  of,  611 
Endorsement,  479 
Errors  and  defects,  537 
Essentials,  455 
Figures,  481 
Finding,  the,  461 
1       Form  of,  460 

Grand  jurors,  qualfficatloiu  and  com- 
petency of,  464 
Grand  yury,  discharge  and  recalling 

of,  470 
Grand  jury,  ot|(aniiation  of,  578 
Grand  jury,-  proceedings  by  and  be- 
Intent,  effqct  of,  459  [fore,  468 

Jeopardy,  476 
Joinder  of  persons,  599* 
Knowledge,  effect  of,  459 
Loss  or  destruction,  473 
Misdemeanors,  459 
Municipal  ordinances,  458 
Nature  of,  460 

Necessity  to  indictment,  456         [456 
Offence,  charginK  or   describing   of, 
Offences  indictable,  457 
Omissions.  482.  547 
Person,  describing,  594 
Place,  averment  as  to,  591 
Presentment,  470 
Property,  describing,  595 
Repugnancy,  565 
Requisites  of,  460 
Return,  470 

Right  to  indictment,  456  [476 

Second  indictment  for  same  offiince, 
Service  on  defendant,  472 
Signing,  479 

Statute  imposing  line  or  penalty,  458 
Statutory  offence,  charging,  573 
Surplusage,  553 
Time,  averment  as  to,  581 
Time  of  amending,  536 
Time  of  finding,  461 
Variance.  55^ 
Venue,  530 

Weapon,  describing,  594  ^ 
Words  misspelled,  51  j 
,        Words,  use  of  improper,  48] 

Written  instruments,  describing,  594 
Indignity.      Set    Divorce 
Indorsements.     See   Bills   and    Notes. 
Inducement      See    Contracts ;     False 

Pretences. 
Inevitable  Accident,  601 

Collision,  law  of,  6o2 
Infamous  Crimes,  601 
Considered  as  lo  eflect,  604 
Crimes  that  are,  603 
Definition,  603 
Effect,  606 
Petty  larceny,  605 


Infamy,  606 

Assault  and  battery,  tio8 

Common  law,  607 

Conspiracy,  false,  607 

Definition.  606 

Effect  of,  611 

Embezzlement,  609 

False  pretences,' 608 

Libel.  608 

Pardon,  61 1 

Petty  larceny,  608 

Receiving  stolen  goods,  608 

Removal  of,  611 

Statutory  provisions,  613 
Infanticide.  See  Homicide 
Infants,  613 

Actions  by  and  against,  679 

Acts  binding  upon,  660 

Affirmance  by  court  of  equity,  659 

Age,  fraudulent  representations  as  to, 

Age  of  majority,  614  [670 

Agents  and  attorneys  of,  633 

Agents,  averments  by,  648 

Apprenticeship,  667 

Arbitration,  633  * 

Assignment  for  creditor,  635 

Attorney,  appearance  by,  &ji) 

Attorney,  defence  by,  686 

Attorney,  employment  of,  679 

Avoidance  of  contract,  644 

Avoidance,  time  for,  643 

Awards  and  compromiBCS,  634 

Bankruptcy,  642 

Bills  and  notes,  630 

Bills  and  notes,  M6 

Board,  661 

Bonds  of,  631 

Breach  of  promise,  634 

Consideration,  reslorauon  of,  65^ 

Consideration  wasted,  65c 

Contracts,  avoidance  of,  64^ 

Contracts  for  necessaries,  660 

Contracts  for  service,  656 

Contracts  of,  628 

Contracts,  ratification  of,  644 

Contributory  negligence,  674, 

Conveyance,  t^i 

Convej'ance,  649 

Costs,  6S3, 692 

Crimes,  responsibility  for,  697 

Criminal  cases,  667 

Custody  of,  628 

Deceit,  673 

Decree,  694 

Decree  pro  conreGSO,694 

Deeds,  inconsistent,  65a 
Definition,  613 
Disabilities,  615 
Disaverment,  &t4 
Disaverments,  reasonable  time,  651 
Disqualifying  interest,  684 
Dower,  assignment  of,  667 
Easements,  revocation  of,  651 


ib.Google 


Infan  t» —  Contt  med. 
Education,  661 
EnlUtment,  667 
Equitj',  averments  by 
Equity,  suits  in,  6gz 
Evidence  of,  619 

•min'sti 


Infants —  Con  tin  ued. 
Trustee  cannot  be,  61 A 
Unborn,  634 
59  U^  and  occupation,  656 

Will,  right  to  make,  618 
(615         Witnesses,  children  as,   (A 
it  be,     Infectious     Animals.     Stt 
Express  promise  ratification  by  con-         Health;  Quarantine 
Inferior  Courts,  700 


Foreclosure,  6g6 

Fraudulent  representations 

Guardian  ad  litem,  686,  688 

Ignorance  of  rights,  648 

Infant's  day  la  court,  694 

Injury,  action  of  parent  for,  678 

Injury,  compromise  for,  679 

Injury  to  person,  668 

Injury  tO  property,  668 

Judgments,  validity  of,  694 

Judgment,  voidable,  6go 

X-atul,  exchange  of,  651 

Leases,  631 

Liability  for  tort,  668 

Majority,  age  of,  614 

Marriage,  623 

Marriage  settlement,  63J 

Married  women,  658 

Mortgage  by,  631 

Mortgage,  release  of,   on  iatl*ftctIon 

of  debt,  667 
Mortgages,  650 
Necessaries,  contracts  for,  660 
Necessaries,  note  for,  666 
Necessaries,  what  are  not,  663 
Office,  infant  cannot  hold,  615 
.   Office,  right  to  hold,  61^ 

Parent,  action  of,  for  injury,  678 

Parent,  actual  negligence  of,  fyj"] 

Partition  of  land,  667 

Parlnertthip.  639 

Personal  privilege,  637 

Plaintiffat  law,  656 

Privileges,  615 

Purchaser  for  value,  696 

Ratification  of  contracts,  644 

Rent,  654 

Repairs  to  real  estate,  663 

Responsibility  for  crimes,  697 

Restoration  of,  consideration,  654 

Revocation  by  deed,  653 

Service,  contracts  for,  656 

Service  of  process,  689 

Stock  contracts,  634 

Stockholders,  635 

Subscriptions,  635 

Suretyship,  631 

Time  for  avoidance.  643 

Tort  by  command  of  parents,  G6S 

Tort  connected  with  contract,  669 

Tort,  liability  and  right  of  action  for. 


J669     Infirmary,  701 

age.     Information  (criminal),  701 

Admiralty,  705 

Amendment,  709  ^ 

By  whom  made,  703  1 

Conclusion,  707  ' 

Constitutional     prohibition     against 
proceedings  by,  703 

Definition.  70Z 

File,  right  to,  703 

Forms  of,  706 

Infamous  crimes,  704, 

Language  used  In,  707 

Offence  not  Infamous,  704 

Quo  warranto,  in  nature  ot,  709 

Signature,  707 

Source,  703 

Statutory    prohlbltlan    against   pro* 
ceedings  by,  703 

Sufficiency,  708 

Verification,  707 

When  it  lies,  701 
Informers,  711 

Awards,  717 

Charge  to  share  In  proceeds  of  for- 
feiture, 715 

Compensation,  718  [716 

Compensation,  when  not  entitled  to, 

Conspiracy,  disclosing  a.  718 

Depositions  taken  beftre  trial,  715 

Forfeiture,  731 

Interest  of,  717 

OfBcer^ofthe  U.  S.,  714 

Pardon,  effect  of,  731  {fn 

Remission  by  secretaij  of  tKMuryi 

Statutes,  731 

Who  may  be,  71Z 

Witness,  incompetency  as,  734 
Infringements  (in  patent  law),  736 

AdiHlion  of  elements,  737 

Change  In  combination,  737 

Chemical  equivalents,  734 

Combinations,  735 

Combination,  use   of,    for  dlfierent 
purposes,  740 

Combination,   when   patentee   Is  re- 
,       stricted  to,  730 

Compensation  lor  Infnngement,  754 

ConGtructlon  of  patent,  743 

Damages,  754 

Damages,  evidence  of,  758 

Damages,  forfeiture  of,  761 

Damages,  increase  of,  761 

Damages  in  equity.  7iS9 
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Itifringemenle —  Coat  tuned. 
Definition,  717 
PifTerences  in  form,  732 
Different   combination  of 
*.739 


:  ele- 


Equivalent  of  substance,  734 

Equivalents,  733 

Equivalents  in  combination,  737 

Extent  of  right,  753 

Ignorance  of  existence  of  patent,  7G] 

Improved  machine,  rights  of  improv- 
er and  original  patentee,  743 

Infringers.  74S 

IntenUon.  731 

Interest  on  damages,  761 

Interest  on  profits,  76S  [754 

Licence  fee  as  measure  of  damages. 

Licence  fees  as  measure  of  profits, 
767 

Making  patented  device.  74S 

Mechanical  equivalents.  733 

Mode  of  operation,  717 

Omission  of  step  or  of  use  of  ingre- 
dient, 741 

Pari  of  patented  machine,  742 

Process,  740 

Process  in  product,  743 

Profits,  762 

Profits  as  measure  of  damages,  760 

Selling  or  using  patented  device,  748 

Similarity  of  principle  and  Idea,  738 

Superiority  or  inferiority  of  meclian- 
ical  sliill  or  of  machine,  730 
Injunctions,  777 

Action  at  law.  884 

Ancient  build inge,  850 

Ancient  ligtits,  847 

Bill  of  peace,  815 

Bills  and  notes,  transfer  of,  91O 

Bonds,  9S7 

Bridges,  977 

Cases  restrained  for  full  relief,  795 

Combinations,  949 

Contracts.  937 

Copyright,  911 

Corporation,  private,  953 

Definition,  779 

Dissolution,  1014  • 

Easements,  847 

Equitable  interest.  Sot 

Ferries,  979 

Fixtures,  87^ 

Franchise,  967 

Highways  and  streets,  9S0 

Indictment,  c^ 

Interlocutory,  786 

fudgments,  8S4 
urisdlctlon,  792 
urMWlonconcum:„l,WS 
.ache«,  802 
Lateral  support,  847 
Leasee,  816 


Mandamus,  986 

Mandatory.  789 

Married  women,  983 

Mortgaged  property,  sale  of,  SlO 

Municipal  corporation,  959 

Nuisance,  S26 

Officers,  968 

Parties,  796 

Parties,  legal  right  of,  799 

Partners,  950 

Party  walls,  851 

Patents,  017 

Perpetual.  784 

Preliminary,  786 

Procedure,  1002 

Railways,  969 


Subjacent  support,  850 
Taxes,  8i;7 
Toll  bridgeB,978 
Trade  marks,  930 
Trade  secrets,  949 
Trespass,  876 
Trustees,  914 
Violation,  1008 
Voidable  instruments,  916 
Wastes,  817 
Water  privileges,  831 
When  granted,  781 
Words  and  Phrases. 
Absolutely  incompatible,  353 
Costs,  incidental,  349 
Deal  in,  313 
Default   oflsRue,  313 
Defect  in  highway,  313 
Deficiency  in  quantity,  313 
Directly  and  indirectly,  600 
Evidence  of  indefinitelKss,  401 
Import,  17s 
Importation,  175 
Importer,  175 
Imporln,  175 
Impose,  175 
Impose,  186 
Imposition,  176 
Impound,  1S6 
Improper,  240 
Improper  navigation,  ifO 
Improper  removal,  341 
Improve,  341 
Improvidence,  311 
Impunity,  333 
Impunity  of,  33 J 
Inability,  335 
In  action.  333 
In  addition,  333 
In  and  about,  333 


In  a 
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In  bills,  333 
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Wordfrand  Phrases — Conlimifd. 
In  cash, 313 
In  chai^,  313 
Inch,  349 
Incidental,  349 
Incidental     manuracturing    proUM, 

350 
Incidental  navigation,  350 
Incidental  school  purpotes,  349 
Incidental  to  issue  of  Dondg,  350 
Incident  to  a  sale,  350 
Inclose.  3i;i 
Inclosed  building,  351 
Inclosed  ground,  351 
Include,  35' 
In  commission,  333 
Incompatible,  353 
Incompetency,  353 
In  confidence,  313 
Increase,  360 
Increase  of  land,  360 
Incumbent,  361 
Incumbent  of  ar 
Incur,  308 
Incurable,  399 
'  Indebted,  399 
Indebtedness,  399 
Indecent,  401 
Indecorous,  401 
IndeBnlte,  401 
Indemnity',  401 
Indent,  437 
Indenture,  437 
Indifferent,  £ao 
Indigent,  tel 
InJIrectlji,  600 
Individual,  600 
Individual  banker,  do* 


office,  31k 


Words  and  Phrases— Con/fatMA 
Individually,  600 
Indoors,  601 
Indutiable,  601 
Ineligible,  601 
In  employ,  323 
In  following  forni.  313 
Infer,  699 
Inference,  701 
Infidel,  701 
Infirmary,  701 
Infirmity,  701 
Inflict,  701 
Information,  710 
In  forms,  3Z4 
In  fraud,  313 
In  full,  323 
Ingress,  770 
In  gross,  314 
Inhabitant,  770 
Inhale,  776 


Inn 
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In  substance,  315 
In  the  city,  333 
In  the  clear,  323 


In  the  name  of,  314 
In  the  next  place,  313 
In  the  state,  315 
Representative  in  congraMi  ja^ 
Special  benefits,  395 
Street,  283 
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